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Reasons for Decision
THE PRESIDENT—

INTRODUCTION
1 The appellant, Ms Pam Alderson (who should be referred to in the documents by her full name of Pamela Anne Alderson), was

the applicant in proceedings at first instance in the Commission pursuant to s29(1)(b)(i) and (ii) of the Industrial Relations Act
1979 (as amended) (hereinafter called “the Act”).

2 By that application she alleges that the above-named first respondent, St Columba-Kingswood College (hereinafter called “the
College”), unfairly dismissed her and claims contractual benefits.

3 The second respondent to this appeal is The Uniting Church in Australia Property Trust (WA) (hereinafter called “the Trust”).
4 There was a notice of application at first instance filed on behalf of Ms Alderson whereby she sought that The Uniting Church

in Australia (hereinafter called “the Church”) and the Trust be joined as second and third respondents in this matter. It is to be
noted that this appeal does not name the Church as a respondent. That application was opposed. The grounds of the application
were alleged to have been set out in an affidavit sworn by Carmelo Primerano sworn 29 August 2003.
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5 The matter came on for hearing before the Commissioner at first instance, constituted by a single Commissioner, who
dismissed the application by order dated 2 September 2003. The hearing took place on 1 September 2003, although the pages
of the transcript are incorrectly dated 1 October 2003. The reasons for decision appear at pages 34-38 of the appeal book
(hereinafter referred to as “AB”)).

GROUNDS OF APPEAL
6 The grounds of appeal against the decision are as follows—

“(A) The Learned Commissioner erred in fact and law by disallowing the joinder of the Uniting Church in
Australia Property Trust (WA) (“the Uniting Church Property Trust”) because upon the purported
dissolution of Kingswood College, the “property” of Kingswood College as defined by the Uniting Church
in Australia Act 1976 (WA) (which includes the business and goodwill of Kingswood College) and the
rights and obligations in relation to it vested in and were assumed by the Uniting Church Property Trust;

(B) The Learned Commissioner erred in fact and law by disallowing the joinder of the Uniting Church Property
Trust because upon the purported dissolution of Kingswood College, the Uniting Church Property Trust
became the appellant’s “employer” and the matter remained to be an “industrial matter” for purposes of
section 7 of the Industrial Relations Act 1979 (WA);

(C) The Learned Commissioner erred in fact and law by disallowing the joinder of the Uniting Church Property
Trust because the conduct of the Respondent (in holding out and representing throughout these entire
proceedings that the Respondent was and would be responsible for the contractual obligations of
Kingswood College) has severely prejudiced the appellant.

For this ground the Appellant relies upon the principles of equity, good conscience and the substantial merits of the
case without regard to legal technicalities or legal forms entrenched in section 26 the Industrial Relations Act
1979 (WA) and section 6(c) of the Industrial Relations Act 1979 (WA) that outlines the principle that maximum
expedition and minimum legal form and technicality is to be employed in resolving disputes brought before the
Commission.
Public Interest
(D) It is of public importance that there be pronouncement and guidance from the Commission in relation to

bodies incorporated by statute that have no public reporting requirements to ensure that an employer cannot
avoid obligations of and (sic) industrial nature by dissolution and ten (sic) re-vesting all but industrial
obligations in another body.

(E) Further it is of public importance that in filing and relying upon any document prepared for the purposes of
the Commission that a respondent or applicant does not actively mislead its opponent and that matters of
importance be brought to the attention of the employee if not at the time of its occurrence at the very least in
documents prepared for the purposes of arbitration in the Commission.”

BACKGROUND
7 The original application herein was filed on 25 May 2001 naming the College and only the College as the respondent. The

original application claims that the College unfairly dismissed Ms Alderson and also claims an order for payment of
contractual benefits which it was alleged the College had denied her, namely a “redundancy payment”, sick leave payments,
employment until 65 and an amount said to be an increase in remuneration due to her and not paid.

8 The application was opposed on a number of grounds (see the notice of answer and counter proposal at pages 12-16 (AB)).
9 The basic facts which seemed not to be at all in issue for the purposes of the application to join were these.
10 Ms Alderson was employed by Kingswood College (hereinafter referred to by that name) as the Master’s secretary from

1981 until its dissolution in 1999. Thereafter, as it was alleged, the College was in the hands of the Trust. Certainly, as I
understand it, Ms Alderson was continuously employed at the College, whatever entity conducted it, from 1981 until 30 April
2001.

11 In or about January 2000, the single separate entities which had formerly been St Columba and Kingswood College came into
being as one entity, and it was alleged that Ms Alderson’s position as administrator at Kingswood College and secretary to the
Master of St Columba College became redundant. She was given notice of termination from her employment by the College to
take effect on 30 April 2001, which was, in fact, when she was dismissed.

12 Neither the answer nor a further answer filed on 12 February 2002 asserts that there was any employer other than the College.
The answer does not assert that. What it says is that, in or about January 2000, the administration of the Kingswood and
St Columba Colleges were brought together under a single administration. They now constitute one college, the respondent
(and the entity is known as “Trinity”). In any event, the College opposes the claims.

13 The substantive matter ((ie) the claim under s29(1)(b)(i) and (ii) of the Act) came on for hearing on 19 and 20 March 2002. At
the conclusion of proceedings on 20 March 2002 the hearing was adjourned.

14 On 30 July 2002, the Commissioner at first instance heard and determined an application by Ms Alderson for further orders for
general discovery which was dismissed. That decision was the subject of an appeal to a Full Bench of this Commission (see
Alderson v St Columba-Kingswood College (2002) 82 WAIG 215 (FB)). Some of the history of the matter is set out in those
reasons for decision.

15 The hearing of the claims on 20 March 2002, having been adjourned, was not resumed and has not been so far resumed. The
matter was adjourned with Ms Alderson’s case not yet completed, evidence having been given by Ms Alderson, Mr Paul
Anthony Bullard, a former catering manager of the College, the Reverend James Henry Cain, a former member of the
Kingswood College Council, and the Reverend Colin Raymond Honey, the Master of Kingswood College from 1977 to 1998.

16 On 28 March 2002, a further interlocutory application was filed on behalf of Ms Alderson seeking orders that the Church and
the Trust be joined as second and third respondents. That application for joinder was opposed. The respondent parties to the
application for joinder were the Church and the Trust.

17 The facts which were alleged to give rise to the application were as Mr Carmelo Primerano, the solicitor having the conduct of
Ms Alderson’s case, deposed (see page 26 (AB)), that, as the result of a conversation on 27 August 2003 between himself and
the College’s solicitors, he “formed the view that the Respondent will maintain at the hearing that if the Commission finds that
Kingswood College employed the applicant to the age of 65, the Respondent is not liable to honour that obligation”.
Mr Primerano also deposed that the solicitor told him on 28 August 2003 that Kingswood College had been dissolved, as had
St Columba College.
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18 By letter dated 28 August 2003, Mallesons Stephen Jaques, solicitors for the College, wrote to Mr Primerano, inter alia, in the
following terms (see page 28 (AB)):-

“We also confirm our advice that even if your client had fixed term employment with Kingwood College to the age
of 65, which is denied, this was not a contractual benefit to which your client was entitled to when her employment
with St Columba – Kingswood College was terminated in 2001.
In respect of this, as you are aware, St Columba – Kingswood College is a separate legal entity to Kingswood
College.”

19 Those facts were not in dispute.

FINDINGS OF THE COMMISSIONER AT FIRST INSTANCE
20 The Commissioner at first instance made, summarised, the following findings:-

(b) In s34 of the Uniting Church in Australia Act 1976 (hereinafter called “the UCA Act”) Kingswood College was,
amongst other things, deemed to be incorporated by virtue of the UCA Act.

(c) That the clear interpretation is that Kingswood College was for the time of its existence, incorporated under the UCA
Act for the purpose, amongst others, of suing and being sued in its own name in respect of any claim made upon it.
Therefore, Ms Alderson could mount a claim against Kingswood College.

(d) In relation to a submission that the successors of Kingswood College are, by virtue of s34 of the UCA Act, also subject
to the same claim because there is a form of statutory transmission which would keep alive any application made
against Kingswood College, the Commissioner at first instance found that there was nothing in the UCA Act which
could lead to the view that there was any statutory transmission of responsibilities and liabilities from Kingswood
College to any successor.

(e) S35 of the UCA Act, the Commissioner found, makes it clear that a church instrumentality incorporated under or by
virtue of the UCA Act can be terminated, and when that happens s36 sets out the effect of the termination. The church
instrumentality ceases to be a body corporate and all land or property held by it or vested in it shall be held by the Trust.

(f) Part III of the UCA Act relates to the constitution of the Trust. By virtue of s20(5) (Part IV), the vesting shall be without
prejudice to any special trust, any resulting trust etc.

(g) S24 of the UCA Act is also relevant.
(h) All of those provisions relate to dealing with real property and only real property.
(i) The Commissioner went on to find that the basis of the union, which is contained in the schedule to the UCA Act,

specifies that the Congregational Union of Australia, the Methodist Church of Australasia and the Presbyterian Church
of Australia enter into a union in the name of the Uniting Church in Australia.

(j) A church, the Commissioner held, is the sum of all of the members of its various congregations and therefore is not
capable of being an employer as defined in s7 of the Act in that it is not a person, firm, company or corporation
employing one or more employees.

(k) Thus, neither the Church or the Trust were, at the relevant time or since, an employer of Ms Alderson and therefore
there can be no industrial matter as defined in s6 of the Act where they are involved. Therefore, Ms Alderson had no
locus standi under s29 of the Act to bring an application against either of them, so the Commissioner at first instance
found. That is what the Commissioner held.

21 Thus, the application for joinder was dismissed.

SUBMISSIONS ON APPEAL
22 Mr Morison (of Counsel) for Ms Alderson advanced a number of arguments
23 It was submitted on behalf of Ms Alderson that the application for joinder was necessary because Ms Alderson had formed the

view, through the discussion which her solicitors had with the solicitors for the College, that the College would maintain at the
hearing that if the Commission found that Kingswood College had agreed to employ Ms Alderson until the age of 65, then the
College would not be liable to honour that obligation.

24 It was submitted that Kingswood College and St Columba College were dissolved, and that the College came into existence as
a new entity. This matter was not raised by the College in any of its answers; nor did the respondent give any indication that it
would refuse to be bound by the obligations of Kingswood College if the Commission, in due course, found for Ms Alderson,
so the submission went.

25 That being the case, Mr Morison submitted that the Commission should make the orders Ms Alderson seeks in order that its
judgement, if it finds in Ms Alderson’s favour, is not rendered useless.

26 Mr Morison submitted that, by s34(1) of the UCA Act, both Kingswood College and St Columba were incorporated as church
instrumentalities. The College, Trinity, the existing employer, is also a church instrumentality and it therefore follows that
Kingswood College and Trinity are part of the Church. Therefore, those who deal with Kingswood College and who now deal
with Trinity, the College, deal with the Church. It was submitted that because Ms Alderson was of the view that the College
would assume the liabilities of Kingswood College as represented in its answer and during the hearing, it was safe in
continuing its action, but now that the College has announced it would not honour its obligations Ms Alderson must resort to a
strict and proper position if the College is the Church.

27 The argument concerning the property trust was that the Trust is a proper party because it appears that on the termination of
Kingswood College, the property was held by the Trust by virtue of the operation of s36 of the UCA Act. Under this
incorporation was therefore a statutory transmission of business between the College and the Trust.

28 It should also be added that there was a submission for Ms Alderson that, because of the lack of any or any searchable record
of dissolution and existence of various church institutions, it was difficult or impossible to properly ascertain what institution
existed or had responsibility for college property at any given time.

29 Ms Saraceni (of Counsel) for the Trust opposed the issue of the orders sought, submitting that the key to whether the
Commission can issue the orders is the existence of an industrial matter. If there was an industrial matter it may be referred to
the Commission under s29 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”) in the case of a
claim by a employee that he/she has been harshly, oppressively or unfairly dismissed from employment or has not been
allowed by his/her employer a benefit not being a benefit under an award or order to which he/she is entitled under his/her
contract of employment.
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30 S7 of the Act defines an “industrial matter”. The existence of an industrial matter is essential to the existence of a claim in this
matter within jurisdiction and there could only be an industrial matter if there is an employee and an employer as defined in the
Act.

31 It was submitted by Ms Saraceni that Part IV of the UCA Act could not be read, as submitted by Mr Morison, to apply to an
employment contract because s24 of the UCA Act deals with the rights, powers, remedies, limitations and obligations relating
to property and not in respect of any business that may have been carried out on the property.

32 In any event, Ms Saraceni submitted that even if the Commission was to find against her argument then at the stage which the
hearing of the case had reached extreme prejudice would exist for her client.

33 Mr Tsaknis (of Counsel) who appeared for the College refuted the argument that the College had not disclosed to Ms Alderson
the position that it would adopt. He submitted that the answers made it clear that it had, and the questioning of witnesses which
had taken place should have indicated to Ms Alderson that it was always the position of the College that it was not liable to the
whole of the claim made by Ms Alderson, even though there may have been some aspects of the claim for which it might be
required to mount a defence.

34 It was submitted for the College that there was, therefore, no misleading of Ms Alderson. It was submitted that there was no
basis for Ms Alderson’s assertion that the College had proceeded on the basis that the College was liable for the obligations
(and the proceedings) of Kingswood College. It was submitted, too, that the College had always maintained that Kingswood
College was Ms Alderson’s previous employer (see the further notice of answer, paragraph 5, page 22 (AB)).

35 Further, the affidavit of Alec John O’Connell sworn on 12 March 2002 and filed on behalf of the College, unequivocally stated
that Kingswood College ceased to operate, and that a new entity, the above-named College, was created (see paragraphs 12,
16, 17, 27 and 33 of Mr O’Connell’s affidavit, pages 3-14 (Supplementary AB)).

36 There was evidence elicited, directed to establishing that a new entity was created and that Ms Alderson was not given any
assurances about the assumption of her employment with Kingswood College by the College (see pages 139-143 of the
transcript at first instance).

37 It was also submitted that Ms Alderson’s solicitor appeared to have made inquiries to identify the correct respondent only as an
afterthought and after Ms Alderson and her principal witness, Mr Honey, had concluded their evidence (see Mr Primerano’s
affidavit at page 26 (AB)).

ISSUES AND CONCLUSIONS
38 First and importantly, it is necessary to observe that the assertion that Kingswood College no longer exists did not and does not

form part of the defence of the College by its answer, filed herein. It was not in either the answer or further answer in the forms
filed. It is not therefore an issue which was raised at first instance on behalf of the College. Thus, what was raised as a defence
in the telephone conversation between Mr Primerano and the solicitors for the College on 27 August 2003 and in the letter of
28 August 2003, was not raised as a defence on the record in these proceedings. Accordingly, submissions and/or evidence on
that issue are neither relevant, acceptable or admissible without the leave of the Commission, and amendment of the answer or
further answer. There has been no application to amend. Accordingly, it may well be that the application to join the Trust is,
for that reason, premature. It may also be that any application to amend the answer at this late stage to introduce that defence,
and an entirely new issue, is too late and too prejudicial, but that is a matter for the Commissioner at first instance, and I make
no judgment upon it.

Issues on Appeal
39 The appeal was confined to the Commissioner’s decision not to join the Trust as a party only. The appeal had two bases.
40 First, it was said the Commissioner at first instance erred in fact and in law by disallowing the joinder because, upon the

purported dissolution of Kingswood College, the Trust became Ms Alderson’s employer and the matter remained an “industrial
matter” as defined in s7 of the Act.

41 It is axiomatic that if the matter were not an “industrial matter” there was no jurisdiction to hear and determine it and therefore,
if that were the case, the application to join the Trust was properly dismissed. That is because under the definition then current
of “industrial matter” in s7 of the Act, the relationship of employer and employee had to exist.

42 The second leg of the appeal was that the joinder should occur as a matter of equity, good conscience and the substantial merits
of the case because the question of any other employer being liable was never raised until 27 August 2003, and, implicitly, the
merits of the respondent’s case could only properly be dealt with by the joinder being ordered.

Jurisdiction
43 I turn first to the question of whether the Commission had jurisdiction to hear the matter of a claim for contractual benefits

against the Trust. That was a mixed question of fact and law. The question turned on the fact that Kingswood College was the
entity which first employed Ms Alderson in 1981. Further, it was never asserted and she had no knowledge that she was
employed by anyone else until after these proceedings commenced. Moreover, although it is accepted that her contract of
employment was terminated by the College in April 2001, it was not asserted in the answer and further answer, as is now
alleged, that Kingswood College ceased to exist in September 1999.

44 What Ms Alderson says, as I understand it, is that in some undefined interval between the dissolution of Kingswood College
and the contract of employment between the College and Ms Alderson, probably from September 1999 until January 2000,
there was a contract of employment or some sort of employment relationship between the Trust and Ms Alderson. As I
understand it, the case against the Trust and the College would be that the contract of employment with Kingswood College,
upon the extinguishment of the entity, Kingswood College, was statutorily assigned to the Trust and then there was a further
contract of employment, which was terminated between the College and Ms Alderson. In any event, as I understand what
would be the argument, the terms and conditions remained the same for all of the three “employers” of Ms Alderson in the
contract of employment between them.

45 There is no plea of estoppel on the record against the College, I note. However, as I understand it, inferably, the case for
Ms Alderson would be that the contract with the College and with the Trust was on the same terms in material parts as the
contract with Kingswood College.

46 Thus, inter alia, the claim, as I understand it, was that Ms Alderson was to be employed until the age of 65 and that this was a
term of each and every contract of employment or of one continuing contract of employment up until the time of the
termination of Ms Alderson’s contract by the College.

47 It is to be noted that the claim against the Trust, if it exists and is within jurisdiction, is a claim for contractual benefits only,
and the claim for unfair dismissal lies against the College only.
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48 It is, I think, common ground, or certainly not in issue between the parties, that, at common law, a contract of employment
cannot be assigned. It is generally true that any contract that has as its essence a personal relationship or personal qualifications
cannot be unilaterally assigned by a party to it (see Kemp v Baerselman [1906] 2 KB 604).

49 I would add that, as a matter of law, all contracts of service are to be considered to be essentially contracts of personal service.
This rule has its origin in the common law concepts of public policy, for it was long “a fundamental principle of our common
law … namely, that a free citizen, in the exercise of his freedom, is entitled to choose the employer whom he promises to serve
so that the right to his services cannot be transferred from one employer to another without his assent” (see Nokes v Doncaster
Amalgamated Collieries Ltd [1940] 3 All ER 549 at 552 per Viscount Simon LC, applied in Maritime Services Board of NSW
v Posiden Navigation Incorporated and Another [1982] 1 NSWLR 72).

50 Underlying the principle in those cases, and carved into the personal status of a citizen under our laws is the right to choose
whom he or she will serve.

51 It is not denied that these three “employers” were separate entities, but a question arises further whether that is a valid defence
on that basis or whether the “corporate veil” should be pierced. However, that latter question is not relevant to this appeal, and
I have no reason to consider it here.

The Effect of the UCA Act
52 Ms Alderson says that the application to join was an industrial matter as defined in s7 of the Act because there was an

employer and employee relationship between Ms Alderson and the Trust. That arises in this way it is said. The College, by
whichever entity it was conducted, is a Church instrumentality as defined in s5 of the UCA Act. The “Trust” is defined as the
“Uniting Church in Australia Property Trust (W.A.) constituted by this Act” (see s5 of the UCA Act).

53 “Trust property” means “property vested in or acquired by the Trust by or pursuant to this Act”. “Property” is defined to
include “real and personal property (my emphasis) and any estate or interest therein” (see s5).

54 The Trust is created by s12 of the UCA Act.
55 S13 of the UCA Act reads as follows:-

“(1) The Trust shall have perpetual succession and a common seal and may enter into contracts, sue and be sued
in its corporate name and may take and hold any real or personal property.

(2) Subject to this Act, the Trust shall hold Trust property in trust for the Church and upon any other trust
affecting the property.

(3) Subject to subsection (2), the Trust shall hold, manage, administer and otherwise deal with Trust property in
accordance with the regulations, directions and resolutions of the Assembly and with the by-laws of the Synod
in so far as such by-laws are not inconsistent with the regulations, directions and resolutions of the
Assembly.”

56 S18(1) prescribes the validity of contract “relating to any property or matter”.
57 S24 reads as follows:-

“Where any property is vested in the Trust pursuant to this Act the Trust shall, in relation to that property, have and
be subject to all the rights, powers, remedies, liabilities and obligations and may exercise and discharge, in relation
to that property, all or any of the rights, powers and remedies which the person in whom the property was
theretofore vested or by whom it was theretofore held, would have had and been subject to and might have
exercised and discharged in relation to that property if the property had not been divested from him and vested in
the Trust.”

58 S33 of the UCA Act provides for the operation of church instrumentalities incorporated under and by virtue of that Act.
59 Kingswood College and St Columba College were separately incorporated expressly by s34 of the UCA Act.
60 S36 of the UCA Act provides for the effect of termination of the incorporation of a church instrumentality incorporated under

and by virtue of the UCA Act and reads as follows:-
“Where the incorporation of a Church instrumentality incorporated under and by virtue of this Act is terminated, the
Church instrumentality shall thereupon cease to be a body corporate and all land and other property held by or
belonging to, or vested in it, whether in its corporate name or otherwise, shall without conveyance vest in the Trust
and henceforth shall be held by the Trust for the purposes of the Church instrumentality if it be not then dissolved
and is then still functioning but otherwise, subject to the provision of the University Colleges Act 1926, for such
purposes and upon such trusts as the Synod shall direct.”

61 It is noteworthy, too, that, under s42 of the UCA Act, the Trust may hold or acquire any real or personal property either alone
or jointly with another, etc.

62 It is Ms Alderson’s case that by the operation of those sections, the contract of employment between Kingswood College and
Ms Alderson and the obligations and rights under it were vested in the Trust after the dissolution of Kingswood College. That,
of course, cannot occur unless the statute changes the common law rule that a contract of employment cannot be assigned
unless by consent of the parties.

63 Legislation is presumed not to alter common law doctrines or alter common law rights unless the statute says so. A recent
statement of the law in that respect was made in Thompson v Australian Capital Television Pty Ltd and Others (1994)
127 ALR 317 at 329 as follows:-

“Statutory reforms removing a particular plank from the edifice of the common law do not necessarily bring down
whole sections of the structure just because a rule expressly changed or abolished had an historical or a logical
connection with other rules of the common law. To forbid such a consequence the rule has been established (and
should be adhered to: Corporate Affairs Commission of New South Wales v Yuill (1991) 172 CLR 319 at 322;
100 ALR 609, per Brennan J) that Acts altering the common law should be construed as doing so only so far as is
necessary to give effect to their provisions: Hocking v Western Australian Bank (1909) 9 CLR 738 at 746; American
Dairy Queen (Qld) Pty Ltd v Blue Rio Pty Ltd (1981) 147 CLR 677 at 682-3, 37 ALR 613, per Mason J, with whom
Gibbs CJ, Murphy, Aickin and Brennan JJ agreed …”

(See also Balog and Another v Independent Commission Against Corruption (1990) 93 ALR 469 at 477).
64 The facts for the purpose of the application to join the Trust are that for some years Ms Alderson was employed by Kingswood

College, and the terms of her contract of employment were said to support the claim in her application for contractual benefits.
Then, as the parties now assert, Kingswood College was dissolved as an entity, and a new entity, the College, became
Ms Alderson’s employer, terminating her employment in 2001.
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65 In the meantime, after the dissolution of Kingswood College (an extinguishment of that entity akin to liquidation of a
company), and by the operation of the UCA Act, there was a statutory assignment to the Trust of the property held by
Kingswood College, which included not only the real property on which the College stood, but the personal property
consisting of the undertaking, namely a residential college, conducted on the real property. With that assignment went the
obligations to employees of Kingswood College.

66 There was argument about whether personal property could be assigned or devolve under the UCA Act. The definition of
“property” in s5 of the UCA Act makes it clear that the UCA Act deals with real property and personal property, and that is the
meaning to be given to that term in s24 and s36 of the UCA Act. Thus, if property is assignable it includes, under the UCA Act,
personal as well as real property.

67 Ms Alderson is confronted with the obstacle that, as a clear matter of law, a contract of employment cannot be assigned. It is
her case, on the operation of the UCA Act, that her contract of employment was statutorily assigned and assignable, on the
same terms as existed between Ms Alderson and the entity, Kingswood College, to the Trust. That is based on s24 and s36 of
the UCA Act.

68 I should add also that there was no evidence of control or the right to control her, no evidence of any termination of
employment by the Trust, and no evidence that the Trust had the right to terminate her employment.

69 It does, however, seem implicit in the arguments and Ms Alderson’s uncontradicted evidence at first instance, that she
continued to be employed without interruption at the College, even after the dissolution of Kingswood College. She remained
so employed until the College terminated her employment. The case is that the Trust took over the real property and the
personal property and obligations of the College, including the university college “business”.

70 The submission for the Trust and the College includes the submission that s36 of the UCA Act cannot encompass the
transmission to the Trust of an employment contract and the proceedings for a contractual benefit.

71 As I have said, at common law, a contract of employment cannot be assigned. In any event, a bare right of action for breach of
contract is not assignable (see Poulton v The Commonwealth and Others [1952-1953] 89 CLR 540 at 562 per Williams, Webb
and Kitto JJ).

72 Assignment of a contractual obligation is not legally possible either (but see per contra in equity where it has been held that a
debt is property and the action in law necessary to realise it is a mere incident of that property) (see Norman v Federal
Commissioner of Taxation [1962-1963] 109 CLR 9 at 26-27).

73 In this case, there is no doubt given the definition that the Trust is the statutory assignee of the rights, powers, remedies,
liabilities and obligations formerly vested in Kingswood College.

74 The first question is whether a contract of employment can be assigned because the common law has been altered by the UCA
Act.

75 The answer, I think, is this. It is not at all clear to me that a mere assignment of a business and the property in it from one entity
to another effects an assignment of the contract of employment ipso facto because the obligations of Kingswood College and
Ms Alderson ended with its extinguishment. I say that because I am not persuaded that it was necessarily an obligation which
passed with the business of the College from Kingswood College to the Trust, as the business clearly did by operation of the
UCA Act. I would also observe that the words of the UCA Act purporting to effect such an assignment of the obligations and
rights of the parties under the contract of employment between Kingswood College and Ms Alderson without consent were too
lacking in specificity to constitute an alteration to the common law requirement that an assignment can occur only by consent
of the parties.

76 There is also another question and that is whether alternatively a new contract was entered into between the Trust and
Ms Alderson by novation. Novation is the agreed substitution of one contract for another. Novation may be implied rather than
expressed, and it may be a difficult question whether the factual inference of an agreement for the release of one contractual
liability and acceptance of another in its place should be drawn (see Cook v Chas E Blanks Pty Ltd [1968] 3 NSWR 356 and T
J Precision Engineering Pty Ltd v Crane Copper Aluminium Pty Ltd [1968] 3 NSWR 360).

77 In addition, there was sufficient evidence for the purposes of the application to join the Trust and it was therefore open to find
that the Trust, by operation of the UCA Act, conducted the new College operation upon the extinguishment of Kingswood
College, by statutory assignment of the business to the Trust. Indisputably and clearly Kingswood College was extinguished,
and by the operation of the UCA Act the College was vested in the Trust until such time as the College (Trinity), the first
respondent, came into existence. (It was asserted by counsel for the respondent and the Trust from the bar table on this appeal
that on 27 September 1999 a meeting of the Synod of the Uniting Church resolved to dissolve Kingswood College and resolve
that a new college called “St Columba-Kingswood” exist).

78 (That evidence was not before the Commission at first instance. I do not therefore consider it in these reasons because of
s49(4) which forbids me to do so when it was not before the Commission at first instance. Further, it was of course, merely an
assertion from the bar table and in the circumstances of these proceedings should not have been given weight when it was not
on oath or affirmation subject to cross-examination. In any event, it is the sort of matter that ought to be ventilated in the
course of proceedings which involve all of the parties required to be involved, including the Trust).

79 Next, there was an implied novation of the contract of employment because the Trust which conducted the new College and
which was the only entity which could employ Ms Alderson did so, paying a salary and benefiting from her services. By
novation a new contract of employment was entered into arguably absorbing the terms of the pre-existing contract between the
Trust and Ms Alderson, and, further, such a contract was impliable as existing and encompassing the same terms, by virtue of
the principle referred to in Matthews v Cool or Cosy Pty Ltd and Another (FBA 52 of 2002) (unreported) (2003 WAIRC
10388), delivered 24 December 2003, at paragraph 291, page 64. Thus, a contract of employment, on that authority, can be
implied, and is and was impliable between the Trust and Ms Alderson by inference, even though the parties thereto might not
have been conscious of what they had done. That implication clearly arose from the conduct of the parties and the
circumstances. I would add that whoever was her employer, Ms Alderson was, at all material times, an “employee” as defined
in the Act, of an “employer” as defined, therefore the Commissioner at first instance erred in failing to find that Ms Alderson
was, at all material times, an employee, and the matter before the Commissioner at first instance was an “industrial matter” as
defined.

80 (I would say this in parenthesis. The findings which I have made of fact relate only to the question of jurisdiction and other
matters raised before the Commission at first instance and relevant to the application to join the Trust as a party).

81 (The Commissioner, when he hears all of the evidence and all of the submissions of the parties, may and may be required to
make entirely different findings or to make the same findings. However, that is a matter for him).

82 I think there is sufficient there to say that there was an assignment of the contract of service by Ms Alderson’s consent to found
jurisdiction in the Commission. Alternatively, there was an implied novation and a contract arose between the Trust and
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Ms Alderson until a new contract was entered into between Ms Alderson and the College. Whether as a matter of ultimate
finding there was such a contract and what its terms are is not a matter for the Full Bench. I should say therefore, that the
Commissioner at first instance erred in failing to join the Trust as a party. There was clearly an “industrial matter” as defined,
and, according to the principles which apply to the joining of parties, there should have been a proper exercise of discretion to
join the Trust. That it occurred at such a late date and for whatever reason is not, I think, germane to the need in this matter to
have this whole matter resolved and resolved with expedition.

83 Next, it is quite clear that on the answers filed and the record that there was no attempt to allege that there was no liability in
the College for contractual benefits because the contractual benefits attached to some other entity. That is still, of course, the
case. If there is such substance in the argument of Mr Tsaknis for the College that the first reference to the termination of
Ms Alderson’s employment by the extinguishment of Kingswood College was in evidence adduced from her own witnesses,
then that is itself good reason for the joinder of the Trust so that all of the issues can be resolved, late or not. In any event,
however, the undisputed and clear trigger for this application was the action on behalf of the College which through its
solicitors expressly advised that there would be a new defence sought to be mounted, although this has not been formally
sought to be done yet. However, it would therefore be quite unfair and unreasonable not to join the Trust as a party so that this
whole matter could be resolved as one application and without loose ends (see s26(1)(a) and (c) of the Act, and also Edwards v
P G Dorn and Others (2003) 83 WAIG 445 (FB)).

84 It is also fair to observe that the sooner this matter is brought to hearing with a minimum of interruption by interlocutory
matters so called, the better for all of the parties.

85 For all of those reasons, I would find that the Commissioner erred as a matter of law and in the exercise of his discretion (see
House v The King [1936] 55 CLR 499), and I would uphold the appeal. I would vary the order at first instance and make an
order joining the Trust as a respondent. Such an order, in my opinion, properly reflects the duty of the Full Bench under
s49(6a).

S49(2a) of the Act
86 In my opinion, the decision appealed against is a finding as that is defined in s7 of the Act.
87 It matters not that it required leave under s24 of the Act to be given by the Commission before an appeal could lie. The

decision appealed against then becomes a “decision” as it is defined in this Act. The Commission’s giving leave to appeal does
not alter the nature of the decision where it is, by definition, a “finding”. A “decision” is, in turn, defined to include a finding.
The decision appealed against is a “finding” as defined because it was clearly and unequivocally a decision, determination or
ruling made in the course of the proceedings. It is quite clear that an interlocutory application to join another party and the
decision made in relation to it cannot be regarded as separate from the proceedings of which it is part. That is, it is and always
was part of the substantive application under s29(1)(b)(i) and (ii) of the Act in this matter. A finding may only be appealed
against by leave pursuant to s49(2a) of the Act. The Full Bench is required, before the appeal can lie, to decide whether the
question involved is a matter of such importance that in the public interest an appeal should lie. In this case, it is clearly so
because the question raised is a question of assignment or novation of personal contracts of employment, which is an important
general question. Further, if the question is not resolved by this appeal an injustice to Ms Alderson might be caused at the
hearing at first instance.

88 I would therefore hold that the Full Bench should be of the opinion that the question raised was of such importance that in the
public interest an appeal should lie.

Finally
89 For all of those reasons, I would determine that the appeal ought to lie and that the decision at first instance should be varied by

an order joining the Trust as a party. I would order accordingly.
CHIEF COMMISSIONER W S COLEMAN—
90 I have had the advantage of reading the draft of the reasons for decision of the Hon. President.
91 As raised by the grounds of appeal, in the first instance the issue is whether or not the statute, the Uniting Church in Australia

Act 1976, (the “UCA Act”) displaces the common law with respect to the requirement for consent by the parties for the
assignment of a contract of employment.

92 If the provisions of sections 13, 24 and 36 when considered within the context of the UCA Act as a whole are insufficient to
conclude that there was an assignment of the appellants contract of employment from Kingswood College to the Uniting
Church in Australia Property Trust (WA), and I doubt that to be the case, then for the reasons set out by the Hon. President that
has been effected by the implied novation of the contract.

93 The appellants continuing employment in the various entities evinces an implied novation of the contract; the novation
ultimately being dependent on the intention of the parties to continue their employment relationship. (see Dixon J in Vickery v
Woods [1951 -52] 85 CLR 336 at 345).

94 I agree that the decision appealed against is a finding for the purpose of section 7 of the Industrial Relations Act, 1979 and that
the question raised is of such importance that in the public interest an appeal should lie.

95 The appeal should be upheld and the Uniting Church in Australia Property Trust (WA) be joined as a party.
COMMISSIONER J H SMITH—
96 The grounds of appeal and the facts are set in the President’s reasons for decision.
97 I am of the view that on the matters before him the Commissioner erred in fact and in law by dismissing the appellant’s

application to join the Trust as a party to the claim that she has not been allowed a benefit to which she is entitled under her
contract of employment. The reasons why I have reached this conclusion are as follows.

98 Paragraph 3 of the respondent’s notice of answer and counterproposal states, “In or about January 2000 the administration of
the Kingswood and St Columba colleges were brought together under a single administration (“the Amalgamation”)”.
However, at the hearing before the Commission at first instance on 1 September 2003, counsel for the Trust contended that the
“Church instrumentality”, namely Kingswood College, was dissolved in accordance with its rules (transcript p 223). Counsel
for the respondent contended that Kingswood College no longer exists and has no successor (transcript p 217). Neither the
Trust nor the respondent produced documentary evidence in support of their submissions. At the hearing of this appeal,
counsel for the respondent and the Trust informed the Full Bench that on 27 September 1999, a meeting of the Synod of the
Uniting Church resolved to dissolve Kingswood College and St Columba College and they also resolved that there be a new
college called St Columba-Kingswood College (transcript pages 27, 28, 38 and 39). This information was not brought to the
Commission’s attention at the hearing at first instance. Further the statements by counsel appear to be at odds with what is
contended in the notice of answer and counterproposal.
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99 It is apparent from the evidence given at first instance that in 1999, the appellant was not informed that her employment
contract had come to an end or that she was being reemployed by any other entity. In September and October 1999, she
continued to work without a change in duties.

100 The respondent (whose submissions were adopted by the Trust) conceded at the hearing of this appeal that prior to the
dissolution of Kingswood College it was the owner of the land on which the college was situated and is the owner of the
business. Further, it is conceded by the respondent that the land owned by Kingswood College was transferred to it by
operation of s 36 of the UCA Act. Not withstanding this concession the respondent and the Trust contend the business of
Kingswood College was not capable of being transferred under s 36 of the UCA Act.

101 Section 36 provides:-
“Where the incorporation of a Church instrumentality incorporated under and by virtue of this Act is terminated, the
Church instrumentality shall thereupon cease to be a body corporate and all land and other property held by or
belonging to, or vested in it, whether in its corporate name or otherwise, shall without conveyance vest in the Trust
and henceforth shall be held by the Trust for the purposes of the Church instrumentality if it be not then dissolved
and is still functioning but otherwise, subject to the provisions of the University Colleges Act 1926, for such
purposes and upon such trusts as the Synod shall direct.”

102 Section 24 of the UCA Act provides:-
“Where any property is vested in the Trust pursuant to this Act the Trust shall, in relation to that property, have and
be subject to all the rights, powers, remedies, liabilities and obligations and may exercise and discharge, in relation
to that property, all or any of the rights, powers and remedies which the person in whom the property was
theretofore vested or by whom it was theretofore held, would have had and been subject to and might have
exercised and discharged in relation to that property if the property had not been divested from him and vested in
the Trust.”

103 The land on which Kingswood College was situated is vested in it pursuant to s 5 of the University Colleges Act, upon trust to
be used as a college for students and for no other purposes. In my view the “business” of Kingswood College can also be
described as “other property” “belonging to” Kingswood College. Plainly the Commission erred in holding that s 36 deals only
with real property. Real property is land, yet s 36 transfers without conveyance both real property and other property. A
“business” comprises a bundle of different types of property, including chattels such as moveable furniture, choses in action
such as outstanding credits, debits and goodwill. The respondent’s counsel conceded that an employment contract could be
described as a chose in action. A chose in action is a proprietary right that is recoverable by action rather than a chose in
possession which is a thing a person may not only have ownership of but is also actual possession. Choses in action need not
be capable of assignment (see Vol 6 Halsbury’s Laws of England at paras 80 – 85). Whether an employment contract is a
chose in action is in my view immaterial, as it is doubtful whether an employment contract can be described as property
belonging to the Kingswood College within the meaning of s 36 of the UCA Act. However, I accept that the “business of
Kingswood College” comes within the meaning “other property held by or belonging to, or vested in it” in s 36.  The words “in
relation to” are words wide in scope (see Smith v Federal Commissioner of Taxation (1987) 164 CLR 513 per Toohey J with
whom Wilson J agreed at 516). Although those words gather meaning from the context in which they appear and it is the
context that will determine the matters to which they extend (Workers’ Compensation Board (Qld) v Technical Products Pty
Ltd (1988) 165 CLR 642 per Deane, Dawson and Toohey JJ at 653 and 654).

104 Once the business became vested in the Trust pursuant to s 24 of the UCA Act, the Trust became bound by the employment
contracts entered into by Kingswood College as they constitute “rights”, “liabilities and obligations” “in relation to that
property” within the meaning of s 24. The consequence of my conclusion is the employment contract of the appellant was
assigned to the Trust by operation of law.

105 Notwithstanding my conclusions in paragraph 9 of these reasons given the contentions by counsel from the bar table at the
hearing of this appeal that the respondent was created as a Church instrumentality at the same time as Kingswood College was
dissolved, at law it may follow that on creation of the Church instrumentality of St Columba-Kingswood College that the
business of Kingswood College and the liabilities and obligations of the business became vested in St Columba-Kingswood
College and not in the Trust by operation of s 32 of the UCA Act.

106 Section 32(1) provides:-
“Upon the Synod resolving that a Church instrumentality shall be incorporated under and by virtue of this Act, all
property which by virtue of this Act is, or would have become hereafter, but for the provisions of this section,
vested in the Trust (not being property held by the Trust as Trustee under a will or deed) and which is used,
occupied or controlled by such Church instrumentality shall be vested without conveyance in the Church
instrumentality in its corporate name, and the Church instrumentality shall thereafter have all the rights, powers and
authorities and undertake all the liabilities and obligations which, but for the provisions of this section the Trust
would have had or been obliged to undertake.”

107 If resolutions were passed at the same meeting, the land and business may not have vested in the Trust but in the Church
instrumentality of St Columba-Kingswood College. If that is the legal consequence of the passing of motions by the Synod of
the Uniting Church then the claim under s 29(1)(b)(ii) against the Trust should not succeed. Whether this is the correct
outcome will turn on the evidence. However, because of the operation of s 49(4) which requires the Full Bench to determine
the appeal on the evidence and matters raised in the proceedings before the Commission at first instance and it is apparent that
the resolutions were not raised, I agree with the President that on the matters before the Commission there was sufficient
evidence to join the Trust.

108 I agree with His Honour the President that the decision appealed against is a “finding” as defined in s 7 of the Act and that the
question raised in the appeal is of such importance that in the public interest an appeal should lie.

109 For the reasons set out above in my view the decision of the Commission should be varied by an order to join the Trust.
THE PRESIDENT—
110 For those reasons, the appeal ought to lie and the decision at first instance should be varied by an order joining the Trust as a

party.
Order accordingly

_________
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Order
This matter having come on for hearing before the Full Bench on the 4th day of December 2003, and having heard Mr I A Morison
(of Counsel), by leave, and with him Mr C Primerano (of Counsel), by leave, on behalf of the appellant, and Mr L A Tsaknis (of
Counsel), by leave, and with him Mr R Kelly (of Counsel), by leave, on behalf of the first respondent, and Ms M G Saraceni (of
Counsel), by leave, on behalf of the second respondent, and the Full Bench having reserved its decision in the matter, and reasons
for decision having been delivered on the 3rd day of February 2004, and the parties herein having waived their rights to s.35 of the
Industrial Relations Act 1979 (as amended), it is this day, the 3rd day of February 2004, ordered as follows:-

(1) THAT appeal No. FBA 29 of 2003 be and is hereby upheld only in relation to the dismissal of the appellant’s
application to join The Uniting Church in Australia Property Trust (WA).

(2) THAT the decision of the Commission in matter No. 901 of 2001 given on 2 September 2003 be and is hereby
varied by deleting paragraph 1 of the order and substituting therefor an order in the following terms:-
“THAT The Uniting Church in Australia Property Trust (WA) be and is hereby joined as the second-named
respondent in the substantive application No. 901 of 2001, filed herein on the 25th day of May 2001.”

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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Reasons for Decision
THE PRESIDENT—

INTRODUCTION
1 This is an appeal against the decision of the Commission, constituted by a single Commissioner, such decision being an order

dated 19 September 2003 (see page 10 of appeal book, volume 1 (hereinafter referred to as “AB1”)) The appeal is brought
pursuant to s49 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”).

2 That part of the decision appealed against was an order that the application by the above-named appellant be dismissed. The
grounds do not complain about the Commissioner’s declaration that she had jurisdiction to hear and determine the application.

GROUNDS OF APPEAL
3 The grounds of appeal are as follows (see pages 2-9 (AB1)):-

“GROUND 1- MISDIRECTION ON SECTION 41
1. The Learned Commissioner erred when having found facts which established a breach of Section 41 of the

Minimum Conditions of Employment Act misdirected herself as to the application of Section 41 of the
Minimum Conditions of Employment Act to the contract of employment between the Appellant and the
Respondent.

Particulars
1.1 The Appellant had sought an Award that her rights under Section 41 of the Minimum Conditions of

Employment Act constituted a benefit pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act
(“the Act”);

1.2 The facts as found by the Learned Commissioner established that—
1.2.1 The transfer of the Appellant on the 14th November 2001 was forced in the sense that it

was without her consent or approval;
1.2.2 The Respondent had some time before the 14th November 2001, held the view that it

wanted to achieve a cultural change in the HSS Library;
1.2.3 The Respondent did not communicate its view on the need for cultural change to the

Appellant;
1.2.4 Had the Appellant been told of the need for change she may have been able to take steps

to retain her position at the HSS Library;
1.2.5 Forced transfers by the Respondent were rare and normally those subject to transfer

were afforded more notice than that afforded to the Appellant;
1.2.6 The transfer of the Appellant was poorly handled, and left much to be desired;
1.2.7 The Appellant had a long and successful employment history with the Respondent since

1991;
1.2.8 The Appellant enjoyed her work with the Respondent;
1.2.9 The Appellant was shocked by the transfer;
1.2.10 The Appellant was given vague reasons for her transfer.

1.3 Section 41 of the Minimum Conditions of Employment Act provides inter alia, that the Appellant
was entitled to be informed as soon as reasonably practicable after the Respondent taking a decision,
that was likely to have a significant effect on the Appellant;

1.4 Section 40(2)(e) of the Minimum Conditions of Employment Act provides that a transfer has
significant effect on the Appellant;

1.5 The Learned Commissioner did not turn her mind to the effect of the abovementioned facts and
Section 41 of the Minimum Conditions of Employment Act, and the consequential term to be implied
into the contract of employment by Section 5(1) of the Minimum Conditions of Employment Act and
the Section 29(1)(b)(ii) benefit.

GROUND 2- FAILURE TO APPLY SECTION 41
2. The Learned Commissioner erred in law when she failed to apply the provisions of Sections 41 of the

Minimum Conditions of Employment Act to the decision by the Respondent to transfer the Appellant from
the HSS Library to the MPS Library on the 14th November 2001, because on the totality of the evidence the
Learned Commissioner ought to have found that the Respondent had failed to comply with the provisions of
Section 41(2) of the Minimum Conditions of Employment Act.

Particulars
2.1 The Respondent’s Librarian John Arfield testified that he had decided some considerable time

before the 14th November 2001 that there would be a transfer, because the Respondent needed,
what he described as a cultural change in the HSS Library where the Appellant worked;

2.2 The Respondent (and the Commissioner so found) gave the Appellant practically no notice of the
transfer;

2.3 The Appellant was given no agenda for the meeting of the l4th November 2001, and was unable to
prepare herself for what was to come.

GROUND 3- UNLAWFUL TERM
3. The Learned Commissioner erred in law when she failed to find that the Respondent had breached

Section 41(2) of the Minimum Conditions of Employment Act and therefore that the contract of employment
so varied by the said decision was unlawful because of the Respondent’s failure to comply with
Section 41(2) of the Minimum Conditions of Employment Act and therefore as a matter of law the
Respondent could not rely upon its own unlawful conduct to effect the rights of the Appellant.

GROUND 4- TERM NULL AND VOID
4. The Learned Commissioner erred in law in not finding as she ought to have done on the evidence, that due

to the breach of Section 41(2) of the Minimum Conditions of Employment Act the decision to vary the terms
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of the employment contract on the 14th November 2001 was null, void and to no effect, and therefore the
Appellant was entitled to an order returning her to her position at the HSS Library.

GROUND 5- HRPP MANUAL
5. The Learned Commissioner erred in law when she failed to find that as a matter of law the provisions of

Section 3 of the Respondent’s Human Resources Policies and Procedures manual (“HRPP”) were a term of
her contract of employment, and by virtue of that term she was entitled to the procedures set out in
Section 3 of the HRPP manual, and that as a matter of law that was a benefit under Section 29(1)(b)(ii) of
the Act, and that benefit had been denied to the Appellant.

Particulars
5.1 In her application the Appellant had sought an award that she was entitled in her contract of

employment to the procedures set out in Section 3 of the HRPP manual of the Respondent;
5.2 Section 3 of the HRPP manual was admitted into evidence, and was not contradicted by the

Respondent;
5.3 The HRPP manual provides for the Respondent to follow certain procedures in the event of

unsatisfactory job performance and unsatisfactory job related behaviour;
5.4 Section 3 of the HRPP manual defines unsatisfactory job performance and unsatisfactory job related

behaviour to include specific attitudes or behaviours which have an undesirable effect on the
ultimate job performance in the workplace or impinge on the job performance of other officers;

5.5 On the findings of the Learned Commission there was overwhelming evidence that the Respondent
had not complied with the provisions of Section 3 of the HRPP manual.

GROUND 6- IMPLIED TERM OF MUTUAL TRUST AND CONFIDENCE
6. The Learned Commissioner erred in law when she failed to find or make any finding that there was to be

implied into the Appellant’s contract of employment with the Respondent, a term to the effect that: “the
Respondent shall not without reasonable and proper cause conduct itself in a manner calculated and likely
to destroy or seriously damage the relationship of confidence and trust between the employer and the
employee.”

Particulars
6.1 There are well established authorities both at common law and in the jurisdiction of this

Commission to support the contention that the contract of employment between the Appellant and
the Respondent was subject to the implied term contended;

6.2 On the findings of the Learned Commissioner in this case there was ample justification for implying
such a term to give effect to the arrangements between the Appellant and the Respondent with
respect to employment.

GROUND 7-. TRANSFER DUE TO PERFORMANCE ISSUES
7. The Learned Commissioner erred when she found that the transfer effected by the Respondent on the

14th November 2001 was not as a result of a performance issues and that this was made clear to the
Appellant at the meeting held on 14th November 2001.

Particulars
7.1 The Appellant had testified as to explanations given to her on the 14th November 2001 as being that

her style was not suitable, and that she was not client focused;
7.2 The Appellant had transcribed into written minutes the events of the meeting held on the

14th November 2001, and these became an exhibit before the Learned Commissioner;
7.3 The written minutes prepared by the Appellant recorded the reason for the transfer as being that her

style was not suitable, and that she was not client focused;
7.4 The evidence of the Appellant was corroborated by a witness that she too was told by the Respondent

immediately before the Appellant that her transfer was being effected because her style was not
suitable, and that she was not client focused;

7.5 On the whole of the evidence it was glaringly improbable that the Appellant was transferred for
reasons other than unsatisfactory job performance or job related behaviour.

GROUND 8- BREACH OF IMPLIED TERM
8. The Learned Commissioner erred when she failed to find, as she ought to have done on the totality of the

evidence that there had been a breach by the Respondent of the implied term of the contract of employment
that the Respondent shall not without reasonable and proper cause conduct itself in a manner calculated and
likely to destroy or seriously damage the relationship of confidence and trust between them.

Particulars
8.1 The Appellant was an employee of long standing having commenced in 1991, and had had an

impeccable employment performance and this was reflected in the Respondent’s performance
appraisals;

8.2 The Appellant was not the senior person in her section, and if a cultural change was required by the
Respondent, then such change ought to have been effected through the Appellant’s superior and this
was not done;

8.3 On the evidence from the Respondent’s Librarian John Arfield, the decision to transfer the
Appellant had been made sometime before the 14th November 2001;

8.4 The Respondent gave no notice of the proposed meeting of the 14th November 2001 wherein the
transfer was effected, and gave her no agenda or any written preparation for such meeting;

8.5 No written reasons where communicated by the Respondent to the Appellant for the transfer;
8.6 The Appellant has been forced to work in a location she finds unsatisfactory;
8.7 The conduct of the Respondent in effecting the transfer was repugnant to the concept of mutual trust

and confidence.
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ORDERS SOUGHT ON APPEAL
1. That the appeal be upheld;
2. That the matter be referred back to the Commission at first instance to be dealt with according to law.”

SUBSEQUENT TRANSFER – 2003
4 The Full Bench was informed from the bar table, and it was common ground, that the appellant had not long before the hearing

of this appeal accepted an offer of a “transfer” by the respondent from the Maths and Physical Sciences library (hereinafter
called “the MPS Library”) to the Fine Arts and Architecture Library.

5 However, she maintained that she wished to pursue her appeal against her “transfer” from the Humanities and Social Sciences
Library (hereinafter called “the HSS Library”). Accordingly, it was my opinion that that development was simply irrelevant to
the hearing and determination of this appeal.

BACKGROUND
6 The appellant, Ms Julie Brown, made application, at first instance, alleging that she was denied a benefit to which she was

entitled under her contract of employment with The University of Western Australia, the respondent. It was the submission of
the respondent, even at the conciliation conference, that the Commission did not have jurisdiction to deal with the matter.

7 The Commissioner at first instance then went on to deal with the merits of the appellant’s claim and the jurisdiction at the one
hearing, and this course of action was agreed to by the parties.

8 A statement of agreed facts and documents was tendered by consent (see exhibit A1 and pages 89-91 of appeal book, volume
2 (hereinafter referred to as “AB2”). This exhibit evidenced, inter alia, that the appellant commenced employment with the
respondent on 16 December 1991 as a “Library Officer 3”, initially working in the respondent’s “University Library”. The
position of library officer 3 was classified at a level 5 in an agreement registered in the Australian Industrial Relations
Commission, “the agreement”.

9 As a result of a restructure in 1994, the respondent established the HSS Library and the appellant was then transferred to the
position of library officer 3, level 5, in that library. She was also a supervisor.

10 On 14 November 2001, the appellant was advised by Mr John Alan Arfield, the university librarian, that she was to be
transferred to the position of library officer 3, level 5 in the MPS Library with effect from Monday, 19 November 2001. It was
not in dispute that this transfer did not alter her existing terms and conditions of employment.

11 On 6 May 2002, the appellant’s agent wrote to the respondent stating that the appellant had an industrial grievance against the
respondent in relation to this transfer and sought to resolve the dispute by negotiation. The letter stated that she sought
immediate reinstatement to her former position and status at the HSS Library (see exhibit A1 and page 82 (AB2)).

12 On 13 May 2002, the respondent replied to the appellant’s agent stating that the respondent relied on clause 56 of the
University of Western Australia General Staff Agreement 2001 (hereinafter called “the agreement”), an agreement of the
Australian Industrial Relations Commission, and made and one assumes registered, pursuant to the Workplace Relations Act
1996 (Cth). That clause states:-

“56. Performance of Duties
The Vice-Chancellor or nominee may direct an employee to carry out such duties as are within the limits of
the employee’s skill, competence and training.”

13 The respondent maintained that on the basis of this clause, the respondent had the discretion to direct staff to undertake duties
within their capabilities, and thus the respondent had the ability to transfer the appellant to the MPS Library. The respondent
argued that, as the duty statements and selection criteria for the library officer 3 positions in the HSS Library and the MPS
Library had the same generic duty statement, and that, as the duties and levels of both positions were identical, then when the
appellant was transferred to the MPS Library she was not demoted. The respondent thus took the view that the appellant’s
grievance was without substance. The respondent therefore declined to meet the demand made by the appellant’s agent to
reinstate her to her former position in the HSS Library.

14 On 1 July 2002, the appellant filed a claim for harsh, oppressive or unfair dismissal in this Commission, and on 3 April
2003 sought and was granted leave to amend this application to a claim that she had been denied a benefit under her contract of
employment. The claim was that, under her contract of employment, there was no capacity for the respondent to demote the
appellant by transferring her to the MPS Library and that she should have remained in her existing position at the HSS Library
to which she had been appointed. She also argued that since she was demoted, and given the procedures adopted by the
respondent, she was denied benefits due to her under her contract of employment with the respondent.

15 It was not in issue that the respondent had the discretion to direct staff to undertake such duties as is required of them within
the limits of their skills, competence and training, pursuant to clause 56 of the agreement (supra).

16 It was not in issue that the respondent had the ability to move the appellant to the MPS Library.
17 The appellant said that her transfer in November 2001 from the HSS Library to the MPS Library constituted a demotion

because the volume of the work is less, the tasks which she had to perform were less complex, and the number of queries to be
answered was fewer than in the HSS Library. (A survey of those differences was tendered as exhibit A2). Further, there were
fewer staff members to supervise and the work was not as challenging, nor were the queries as varied.

18 On 14 November 2001, the appellant was asked to meet Mr John Alan Arfield, the university librarian, in his office and did so.
Before her interview, her supervisor, the subject librarian at the HSS Library, Carole Julie Duffill, had an interview with Mr
Arfield.

19 Also present at that meeting and at the meeting which the appellant had with Mr Arfield, was Ms Imogen Anne Garner, the
respondent’s associate librarian at the University Library.

20 The appellant took notes of the meeting which were typed, tendered (see exhibit A1 and page 13 (AB1)), and read as follows:-
“….
JA said. Julie you are in here to tell you we are transferring you to Maths and Physical Sciences

Library (MPSL)
I asked: Why I was being transferred?
He replied: That my style was not suitable and that I was not client focussed.
I asked: What do you mean; could you give me examples of my style and when I was not client

focussed, or give me some written examples?
He stated emphatically: No, I will not.
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He then said: There is nothing wrong with your work. The work you do is good. I am happy with your
work.

I said: I have a problem with that statement because it conflicts with the reasons being given for
taking me out of HSS.

JA said: I have been watching you for a few weeks and that is what I have observed.
I asked: If my style and lack of client focus was not suitable for HSS why is it suitable for MPSL?
JA mumbled: something about wanting new eyes and ideas in HSS.
He did not answer the question.
I asked: When do I start work at MPSL?
JA said: Next Monday.”

21 That meeting took about 15 minutes. No written reasons for the “transfer” were given.
22 The appellant complained in evidence that she suffered stress as a result of the “transfer”. She said, also, that she took

substantial sick leave since she found it difficult to fit into the new job. She was, she said, dissatisfied with the “transfer”.
23 The appellant’s evidence was that she was never told before 14 November 2001 that she was to be transferred and that the

positions in the HSS and MPS Libraries attracted the same pay and conditions. Further, she admitted that she did not suffer any
financial disadvantage in being transferred. The tasks were, she admitted, similar, with the MPS Library following the same
general policies and procedures as the HSS Library. The written comparison of “positions” says that HSS Library has over one
million “clients” entering it per year as compared with approximately 200,000 at the MPS Library.

24 Ms Duffill’s evidence was that she was, in November 2001, transferred from her librarian position in the HSS Library to the
position of librarian in charge of the Education, Fine Arts and Architecture Library. Mr Arfield told her in the meeting which
she had with him that, for too long, he had not liked her style and she was insufficiently “client focussed”. She said that this
was the first time that she had been informed about these concerns. Further, her performance was not criticised after her
transfer was effected.

25 There is no evidence either that the appellant’s performance was criticised after her “transfer” was effected.
26 Mr Robert Farrelly, the respondent’s director of human resources, gave evidence that the appellant had not utilised

clauses 54 and 63, the grievance and dispute settlement procedures of the agreement.
27 He maintained that the respondent’s decision to transfer the appellant from the HSS Library to the MPS Library was a decision

open to it under the terms of the agreement (clause 56). He said that this type of redeployment was not unusual in the library.
Mr Farrelly’s evidence was that the Procedure Manual (Guidelines for Handling Unsatisfactory Job Performance and
Unsatisfactory Job-Related Behaviour: General Staff) (see exhibit A3) did not apply to the appellant because her performance
was not regarded as being unsatisfactory.

28 Mr Arfield, who has been university librarian since 3 December 1996, of course had overall responsibility for the operation of
the respondent’s library system, of which all of the libraries mentioned herein are and were a part. The HSS Library is one of
eleven libraries in the respondent’s library system and each library operates under the same organisational structure. Under the
current organisational arrangements, the appellant’s corresponding position in each of the five main libraries is classified at the
same level, and, further, the duty statements for each position are and were identical. His evidence was, too, that the generic
duty statements reflected the similar work and operation of each library. He acknowledged that the precise balance and
emphasis of work varied from library to library.

29 Mr Arfield’s evidence was that the sideways movement of staff between libraries was a regular occurrence. Transfers, he said,
could occur for operational reasons. These were neither promotions nor demotions, and there was no distinction in the rank or
status of the position or of the different libraries. Indeed, his evidence was that having identical duty statements and the same
classification levels facilitates such moves and properly recognises the range of work which could be expected of staff across
different library settings.

30 His evidence was also that the reasons for the appellant’s transfer related to the need for the respondent to achieve a “cultural
change” in the HSS Library so that it would operate with “client focussed” changes. He said that, for almost two to three years,
he had been concerned about the inability to effect changes in this area that is within the HSS Library, despite attempts to do
so. Significantly, his evidence was that when the appellant was transferred, it was not because of her performance, but about
“achieving a cultural shift”, and the library manager and a reference librarian from the HSS Library were also transferred at the
same time.

31 Mr Arfield said, in evidence, that he believed that he made it clear to the appellant on 14 November 2001 that her transfer to
the MPS Library was not as a result, nor was it a reflection of her own standard or performance. Mr Arfield said that he
thought that her long involvement with the previous management would make it more difficult for the appellant to adapt to the
necessary changes in the HSS Library. He said also that the transfer was a direct exchange of her for the client services
supervisor in the MPS Library.

32 Mr Arfield also said that it was not always possible to compare libraries by statistics, and, further, that the HSS Library had a
lower budget for materials than that of the MPS Library.

33 He did say in cross-examination, that normally time is given for an employee to adjust to the prospect of a transfer and that it
was uncommon to forcibly transfer three employees at once in such a short time, as had occurred here. He had, he said,
concerns, about the HSS Library over a long period of time, and it was his view that the solution was to bring in a new
manager with a different style so that the library could achieve the changes that were necessary. Since Ms Duffill had not
achieved the required changes, it was also necessary, he said, for her to be transferred.

34 He said that he did not, at the interview of 14 November 2001 with the appellant, tell her that she was not “client focussed” or
that her style was not suitable.

35 Mr Arfield’s evidence was generally corroborated by Ms Garner.
36 Ms Garner confirmed that none of the proposed transferees was given the option to refuse the transfer. She also said that there

was no problem with the appellant’s performance, but that even though the HSS Library was very good at dealing with process
requirements, the services which the library gave its students needed enhancing.

THE SUBSTANCE OF THE CLAIM
37 The claim which was opposed by the respondent was for the following benefits:-

a) The appellant’s rights under her contract of employment following satisfactory performance reviews to remain working
in her existing position as the client services supervisor at the HSS Library.
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b) The right under her contract of employment to the procedures set out in part 3 of the Human Resources Policy and
Procedures Manual (hereinafter called “the HRPP”) (exhibit A3, see pages 43-46 (AB1)).

c) Her rights under s41 of the Minimum Conditions of Employment Act 1993 (hereinafter called “the MCE Act”), namely
that she was entitled to be informed by the respondent of the decision for the transfer and to have discussions with the
respondent concerning the matters set out in s41(2) of the MCE Act.

d) Her rights under an implied term of her contract of employment, namely that she was entitled to be treated by the
respondent in such a way and manner which was not likely to destroy or seriously damage the confidence and trust
between her and the respondent.

38 Accordingly, Ms Brown sought an order transferring her back to the HSS Library.

FINDINGS
39 The Commissioner at first instance held that there was jurisdiction to deal with the appellant’s claim on the basis that the

appellant was not seeking a benefit due to her under the agreement. The Commissioner went on to find that, under the
appellant’s contract of employment, the respondent had the ability to “forcibly” transfer the appellant within its various
libraries.

40 The Commissioner found that the agreement did not cover the field and that therefore she had jurisdiction to deal with this
matter. That finding is not appealed against. The Commissioner also found that Ms Brown was not demoted when she was
transferred from the HSS Library to the MPS Library. She was, the Commissioner found, transferred to another library officer
3 level 5 position, was not required to utilise different skills, did not require substantial retraining and the position did not vary
substantially from her previous position. There was also, so the Commissioner found, no change to the applicant’s conditions
of employment, including remuneration. Ms Brown remained in a level 5 position on the skills based classification structure
contained in the agreement and was moved to a position which attracted the same terms and conditions of employment as in
the HSS Library.

41 There were some differences in tasks performed and different persons used the two libraries, but the inherent skills used
remained the same. The Commissioner further found that it had not been demonstrated that the skills required to undertake the
required duties at the MPS Library were any less than those required at the HSS Library.

42 Accordingly, the Commissioner found that the appellant was not demoted but was transferred to a position of equal status and
skill level when she was transferred from the HSS Library to the MPS Library. The Commissioner also found that when
initially she was appointed to a library officer position at the university, there was no geographic location used to describe the
appointment. The reference, in fact, was to her working initially in the “university library”. This, the Commissioner found,
pointed to the respondent’s intention to transfer Ms Brown from one library to another as required. The Commissioner also
found that it has been custom and practice to transfer staff from library to library. Further, she accepted that the respondent
requires the flexibility to transfer staff either on a voluntary or involuntary basis as and when appropriate, and this is facilitated
by library staff having “generic duty statements” based on skill requirements and having employees work under a skills based
classification. She also found that the applicant was not transferred due to “performance issues” and that this was made clear to
the applicant at the meeting 14 November 2001. Further, the Commissioner accepted and found that the respondent had a
desire to change the culture of the HSS Library which was within the prerogative of management.

43 The Commissioner then went on to find that the forced transfer was poorly handled (see page 22 (AB1), paragraph 49). The
Commissioner further found that Ms Brown did not demonstrate her right to remain in her position at HSS on a permanent,
ongoing basis. She was, therefore, because the respondent had the power to transfer her, not denied access to the processes
which she claimed were denied her. It also followed, the Commissioner found, that when transferring Ms Brown the
respondent did not breach its contractual obligations to her. Therefore, the Commissioner held, Ms Brown had not
demonstrated that it was a term of her contract of employment that she was to remain in her existing position in the HSS
Library on a permanent basis. Accordingly, the Commissioner held that the claim for contractual benefits due to her under the
contract of employment failed.

ISSUES AND CONCLUSIONS
Jurisdiction
44 It was submitted on behalf of the respondent that the Commissioner at first instance had no jurisdiction because a benefit is an

employee’s right under a contract to which she/he is entitled as a matter of legal right (see Perth Finishing College Pty Ltd v
Watts (1989) 69 WAIG 2307 at 2313 (FB) and Leontiades v F T Manfield Pty Ltd (1980) 43 FLR 193 per Keely J at page 196).

45 It was submitted that a claim for a benefit under s41 of the MCE Act, namely that she was entitled to be informed by the
respondent of the decision to transfer her and to have discussions with the respondent about the matters referred to in s41(2) of
the MCE Act, was not a claim for contractual rights within the meaning of s29(1)(b)(ii) of the Act.

46 This was because the rights created under s41 of the MCE, whilst implied into every contract of employment by the operation
of s5 of the MCE Act are expressly characterised under s7 of the MCE Act for the purposes of enforcement under s83 of the
Act, as if it were a provision of an award, industrial agreement or order (see s7(c) of the MCE Act). S7(c) of the MCE Act reads
as follows:-

“A minimum condition of employment may be enforced—
…
(c) where the condition is implied in a contract of employment, under section 83 of the IR Act as if it were a

provision of an award, industrial agreement or order other than an order made under section 32 or 66 of that
Act.”

47 It was therefore submitted that by s7(c) of the MCE Act, for the purposes of enforcement, the Parliament has created a “legal
fiction” in that a minimum condition of employment implied into a contract of employment is deemed to have the character of
a provision of an award, industrial agreement or order for the purposes of s83 of the Act, by virtue of s7(c) of the MCE Act.

48 S83(1) of the Act provides that, if a person contravenes or fails to comply with such an “industrial instrument” as this which is
prescribed in s83 as an “an instrument to which the section applies”, then certain consequences follow. Application for
enforcement of an instrument can be made only under s83(1) (see s83(3) of the Act).

49 Accordingly, it was submitted that the legislature intended that the MCE Act implied terms and conditions of employment into
the contract of employment, and these provisions were “instruments” to which s83 applied.

50 S29(1)(b) of the Act does not enlarge the Commission’s jurisdiction (see Hotcopper Australia Ltd v Saab 82 WAIG
2020 (IAC) at paragraph 18 per Anderson J).
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51 The words “Subject to this Act” in s23 of the Act limit and govern the exercise of the Commission’s jurisdiction in accordance
with the provisions of the Act (see RRIA v ADSTE (1988) 68 WAIG 11 (IAC) and RRIA v AMWSU and Others (1989)
69 WAIG 1873 (FB)), it was submitted.

52 Thus, it was submitted that even if the claim was a claim for a legal entitlement, it was not a claim for a benefit within the
meaning of s29(1)(b)(ii) of the Act.

53 The Commissioner at first instance found that there was jurisdiction citing what Johnson C observed in Balfour v
Travelstrength Ltd (1980) 60 WAIG 1015 at 1015, approved and applied by the Full Bench in Perth Finishing College Pty Ltd
v Watts (FB) (op cit), where he said:-

“… the word “benefit” ought to be wide enough to allow an employee to bring to the Commission a matter in which
the employee believes he has been deprived of some advantage, entitlement, right, superiority, favour, good or
perquisite by the action of the employer in contravention of a provision of the contract of service.”

54 If there existed a right pursuant to s41(2) of the MCE Act, it was implied into the contract by the operation of s5 and s41(2) of
the MCE Act. Thus, the contract conferred a legal entitlement to the benefits conferred by s41, and the rights claimed were
“benefits” as that word is defined in the Perth Finishing College Pty Ltd v Watts case (op cit). That it clearly does.

55 The Commissioner at first instance was therefore correct to find that there was jurisdiction to entertain the claim on that basis.
56 There is, however, the second leg of the jurisdiction argument, which is to the effect that there is no jurisdiction in the

Commission, but only in the Industrial Courts, to hear and determine the matter. As I have said above, s7 of the MCE Act
confers jurisdiction in enforcement on the Industrial Magistrate. That is because s7 of the MCE Act expressly and
unambiguously prescribes that, where a condition prescribed by the MCE Act is implied into a contract of employment, it is to
be enforced as if it were a provision of an order, award or industrial agreement. Those instruments are of course enforced by
industrial courts pursuant to s83 of the Act. The word “may” used in s7, I read to be an enabling and not discretionary word in
the context of the Act.

57 S5 of the MCE Act quite clearly and unequivocally implies the minimum conditions of employment prescribed in the MCE Act
into a contract of employment or an award or an employer/employee agreement under the Act (Part VID).

58 It does not and cannot imply such a term in a federal award or an agreement under the Federal Act.
59 It is entirely clear that jurisdiction is conferred on the Commission under the Act pursuant to s23 and that such conferral is

“Subject to this Act …”. That is, the Commission has cognisance of and authority to enquire into and deal with any industrial
matter “Subject to this Act”.

60 An act, of course, must be read as a whole. Thus, the expression “Subject to this Act” is generally otiose, but as Cooke J said in
Harding v Coburn [1976] 2 NZLR 577 at 582, such a provision is:-

“a standard way of making clear which provision is to govern in the event of conflict. It throws no light, however on
whether there would in truth be no conflict without it.”

61 On the other hand, however, in this case, jurisdiction is expressly conferred on the Commission to make orders for the payment
of contractual benefits denied to employees by employers (see s23 and s29(1)(b)(ii) of the Act). Thus, an entitlement pursuant
to a term implied into a contract of employment not governed by an employer/employee agreement or an award of this
Commission (s5(1) of the MCE Act), is prima facie claimable pursuant to s29(1)(b)(ii) of the Act. Nonetheless, s7(c) of the
MCE Act specifically prescribes that a minimum condition of employment “may be enforced”, under s83 of the Act as if it
were a provision of an award, industrial agreement or an order of the Commission other than an order made under s32 or
s66 of the Act. An award, order or industrial agreement, of course, is enforced in the industrial court pursuant to s83 of the Act,
and there are prescriptions as to how that is to occur.

62 It is also noteworthy that where a minimum condition is implied in an award, it is also to be enforced under Part III of the Act,
which is the industrial court jurisdiction Part of the Act and includes s83.

63 Therefore, the express operation of s5 and s7 of the MCE Act and s83 of the Act confers jurisdiction to enforce minimum terms
and conditions which are statutory terms in a contract of employment such as this or in an award or in an industrial agreement
solely in the industrial courts constituted by Industrial Magistrates. The jurisdiction is specifically prescribed not by the Act but
by the MCE Act which creates the conditions and by its operation implies them, not by the Act. Accordingly, since the MCE
Act specifically prescribes the remedy which is available in relation to minimum conditions of employment, they are not to be
read as contractual benefits, to which s29(1)(b)(ii) applies. They exist and are enforced solely by and in the manner prescribed
by the MCE Act.

64 Some assistance in this matter, although the situations are only similar, can be derived from the dicta of the Full Bench in
O’Brien v Perth Metalwork Pty Ltd (2002) 82 WAIG 3209 (FB) at page 3215 (see paragraphs 56 and 57).

65 There is and was no jurisdiction in the Commission in relation to this claim. Jurisdiction rests solely in the industrial court
under s83 of the Act. For that reason alone, the appeal should fail as I find. It is, in fact, not necessary to make any other
findings in relation to the grounds of appeal. However, in the event that I am wrong in that view, I would make the findings
expressed below in relation to the grounds of appeal.

66 I would add that jurisdiction can be raised on appeal even if it were not raised at first instance (see SGS Australia Pty Ltd v
Taylor (1993) 73 WAIG 1760 (FB)).

Ground 1 – s40 and s41 of the MCE Act
67 I turn now to ground 1. That ground is a complaint that the Commissioner at first instance erred because she found facts which

established a breach of s41 of the MCE Act, but misdirected herself about the application of s41 of the MCE Act in relation to
the contract of employment between the appellant and respondent.

68 It was correct, as the Commissioner found, as a fact, that the transfer of the appellant, which occurred on 14 November 2001,
was without her consent or approval, and it was therefore forced.

69 Further, the respondent, through Mr Arfield, had held the opinion that it wanted to achieve a culture change in the HSS
Library. The respondent did not communicate that view to the appellant. It was submitted that if she had been told of the
change she might have been able to take steps to retain her position in the HSS Library.

70 In addition, the evidence was that forced transfers were rare, and normally those subject to transfer were afforded more notice
than that afforded to the appellant. It was also submitted that the transfer of the appellant was poorly handled and left much to
be desired. That was also so held by the Commissioner.

71 There were also submissions that the appellant had a long and successful employment history with the respondent since 1991,
enjoyed her work, that she was shocked by the transfer, and that she was given vague reasons for her transfer.
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72 Reliance was placed on s41 of the MCE Act which reads as follows:-
“41. Employee to be informed

(1) Where an employer has decided to — 
(a) take action that is likely to have a significant effect on an employee; or
(b) make an employee redundant,
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the
decision has been made, of the action or the redundancy, as the case may be, and discuss with the
employer the matters mentioned in subsection (2).

(2) The matters to be discussed are — 
(a) the likely effects of the action or the redundancy in respect of the employee; and
(b) measures that may be taken by the employee or the employer to avoid or minimize a

significant effect,
as the case requires.”

73 For the appellant, it was submitted that s40(2)(e) of the MCE Act applied. S40(2)(e) reads as follows:-
“(2) For the purposes of this Part, an action of an employer has a significant effect on an employee if — 

…
(e) the employee is to be required to transfer to another job or work location; or”

It was submitted that s41 and s42 applied and were not complied with.
74 It is, of course, quite clear that those provisions, by the operation of s5(1) of the MCE Act, become implied terms and

conditions of the contract of employment and confer benefits on the appellant to which she was legally entitled. The benefit
was, it was submitted, that there was an obligation on the respondent to initiate and carry out certain discussions as prescribed
by s41 of the MCE Act with the appellant, if this was a matter to which s41 applied. As a matter of fact, no such discussions
occurred, except for what was said at the meeting on 14 November 2001 (see page 22 of the transcript at first instance). (As to
the obligations of the respondent (see Garbett v Midland Brick (2003) 83 WAIG 893 (IAC)). It is also quite plain that if, as an
employee, Ms Brown was required to transfer to another job or to another work location then the discussions required to be
held pursuant to s41 should have been held. If the transfer were not of that nature, then s41 did not apply.

75 The question is, therefore, whether the Commissioner at first instance was required to and should have made a finding that
s41 applied to the circumstances of the appellant’s case because, in terms of s40(2)(e) of the MCE Act “the employee is to be
required to transfer to another job or work location”.

76 There is no definition of “job” or “work location” in the Act. If s41 applied, because by definition a requirement to transfer to
another job or work location was effected, then the respondent:-
a) Was required to inform the employee as soon as reasonably practicable after the decision was made of the decision to

transfer.
b) Was required to discuss with her the measures that may be taken by the employee to avoid or minimise the significant

effect of the transfer.
77 A transfer, is, as s40 prescribes, an action of an employer having a significant effect on an employee and attracting the

operation of s41 of the MCE Act.
78 The question was whether there was a transfer to another job or work location as discussed. What is clear is that a transfer is

not a promotion or a demotion, but a transfer from one position to another substantially equivalent or totally equivalent
position. That this was a transfer as such was clear (see Styles v Secretary, Department of Foreign Affairs and Trade and
Another (1988) 84 ALR 408 (FC) per Wilcox J). I will demonstrate that further in these reasons. I am not able to find any other
judicial definition of “transfer”, than that in Styles v Secretary, Department of Foreign Affairs and Trade and Another (op cit).

79 “Transfer” is, however, defined in its most apposite sense in The Macquarie Dictionary (3rd Edition) as follows “to convey or
remove from one place, person, etc, to another”. In The Shorter Oxford English Dictionary “transfer” is defined to mean “the
transference of a worker or player from one sphere to another”. Such definitions do not at all detract, but it seems support the
meaning of “transfer” which I have given it above.

80 I now turn to the definition of “job”. I think that whilst the definition of “job” in the Employment Protection (Consolidation)
Act 1978 (UK) has no relevance as a matter of law. It is nonetheless a useful expression in plain English for the purposes of
definition of what a job is, and I adopt it, subject to what I say hereinafter for the purposes of interpreting s40:-

“Job” in relation to an employee, means the nature of the work which she/he is employed to do in accordance with
its contract and the capacity and placing which she/he is so employed.”

81 However, the word “job” hardly permits a final definition because what is selected as the thing to be controlled and called the
“job” is naturally not susceptible of prior delimitation (see Commonwealth Steamship Owners’ Association v Federated
Seamen’s Union of Australasia [1923] 33 CLR 297 at 304-305 per Isaacs and Rich JJ)

82 However, the most binding definition of “job” and most helpful is that decided by Mc Hugh J in Qantas Airways Ltd v Christie
(1998) 152 ALR 365 at 383 (HCA). That is as follows:-

“A person’s job is therefore primarily concerned with the tasks that he or she is required to perform. No doubt the
term “job” is often used to signify a paid position of employment. But in the context of determining the
requirements of a job, it seems more natural to regard the term as referring to particular work or tasks that the
person must perform. A person’s position, on the other hand, is primarily concerned with the level or rank from
which he or she performs those tasks. Position concerns rank and status. What is required of a person’s position,
however, will usually require an examination of the tasks performed from that position. That is because the capacity
to perform those tasks is an inherent requirement of the particular position.”

In my opinion, a “job” within the meaning of s40 of the MCE Act, is a persons paid position of employment with its duties,
work, tasks, remuneration, status and other inalienable features.

83 I was unable to find a judicial definition of “location”. However, the most apposite definition in The Macquarie Dictionary
(3rd Edition) is “a place or situation occupied”. I was unable to find a relevant judicial definition of “location”, or a relevant
dictionary definition of it. Assistance is derived from the fact that “location” is part of the phrase “work location”. The
meaning to be given to the phrase is, I think, simply “the place where one works”.
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84 In this case, too, an important adjective in s40 of the MCE Act, is “another”, and it qualifies “job” or “location”. “Another”
means “a second; a further; an additional … a different; a distinct; of a different kind (see The Macquarie Dictionary
(3rd Edition)).

85 There must, therefore, to bring s41 into operation, be a transfer to a separate, distinct or different job, as defined above or to a
separate, distinct or different work location, mainly one that is different and/or distinct and/or separate from the job or work
location from which the transfer is to be made.

86 In my opinion, there was no transfer to another job, merely to another “location”. The question is whether a transfer to another
library, which was part of the same operation on the university campus, on the same terms and conditions with the same duty
statements supervised as one group of eleven units with no significant difference in their modus operandi on the university
campus site was a transfer to another job. It was, I think, for those reasons, perfectly clear that the job was the same.

87 The appellant was transferred on the campus to a library with no discernable or material difference in operation from the other
libraries amongst the eleven, but administered on the same site under the supervision of the university librarian for the same
remuneration and at the same level of classification. That cannot be held to be a “transfer” as expressed “to another job or work
location”.

88 In this case Ms Brown, when appointed as a librarian originally, was appointed by that designation to the university library, not
to any particular library out of the 11 on campus, nor to any particular site within campus. The Commissioner so found, as I
understand the finding, and that finding was not challenged. It was also quite clear on the evidence that transfers between
libraries were not infrequent and that they were clearly required to enable the better and more efficient working of the
university library as a whole. What is also clear from the evidence is that the transfer, in this case, was to a workplace on
campus which was not as such separate or distinct from the other libraries since they were all part and parcel of the university
library system grouped together on campus serving staff and students. They were all administered by the university librarian as
a whole. Librarians at Ms Brown’s level had the same duty statements, the same remuneration, the same level, and the same
skills structure for their classifications. The modus operandi was the same or not readily distinguishable in each of the libraries,
particularly the subject libraries in this matter. The tasks and duties to all intents and purposes were the same for the same level
of employee. There was no loss of remuneration to Ms Brown when she transferred. She was not required to use different skills
to any significant extent. Ms Brown’s classification remained the same. In this case, for those reasons, there was clearly a
transfer of Ms Brown within the definition of transfer as I have expressed it above. There was also a transfer to an entirely
equivalent position, or should I say no transfer to “another job” as defined above, or “to another work location” but a transfer
in the same job at the same work location, namely the university campus of Western Australia at Crawley.

89 In this case, there was no discernible difference, except the place and name of the library in which the appellant was employed.
The “transfer” was not to a different or distinct job with a different designation. It was not off campus. The tasks and the duty
statements and remuneration and skills required had no material difference from those required in the HSS Library, on the
evidence. It was not therefore a transfer to another job or another work location, and I would so find.

90 This transfer was much the same as being relocated to a different operation in the same building. There was no relocation in
distance or geography or away from the existing workplace.

91 It is, of course, quite clear that any employer is required to comply with s41 of the MCE Act where there is any transfer to
another job or another work location to be made. Whether there is such a transfer depends very much on the circumstances of
each case. However, a transfer might still be accounted unfair whether s41 of the MCE Act was complied with or not.

92 For those reasons, I am not satisfied that s41 of the MCE Act did apply and there was, therefore, no benefit denied, on that
account. It would be erroneous to find otherwise.

Grounds 2, 3 and 4
93 It follows, further, that grounds 2, 3 and 4 fall away, have no merit and should be dismissed.

Ground 5
94 As a matter of fact, it was open to find that section 3 of the respondent’s HRPP Manual formed a term of the contract of

employment. However, this was quite plainly, on the evidence, and it was not so suggested, not a matter of unsatisfactory
performance or behaviour. The transfer was, on the evidence, directed to “enhancing” the operation by changing personnel,
and it was a direct exchange of personnel for the purpose of achieving a “culture change”, which it was within the power of
management to effect.

95 The crux of the complaint in this ground was that the Commissioner erred in failing to find that the provisions of s3 of the
respondent’s HRPP Manual were a term of her contract of employment (see exhibit A3, pages 43-49 (AB1)).

96 It was open to so find and I did not in any event understand that there was any argument at first instance that that was not the
case. The ground of appeal went on to complain that, by virtue of the HRPP, Ms Brown was entitled to invoke the procedures
set out in s3 of the HRPP and, as a matter of law, that her right to do so was a benefit which she claimed and was entitled to
claim under s29(1)(b)(i) as denied to her. Mr Farrelly’s evidence was that the matter was not one of unsatisfactory job
performance or unsatisfactory job behaviour. Accordingly, he said that exhibit A3 could not be and was not invoked. On a fair
reading of s3 it provides a mechanism for the amicable solution of cases concerning allegations of unsatisfactory job
performance, and unsatisfactory job related behaviour. No such allegations were made to or about Ms Brown, no reprimands
were delivered, no penalties were imposed, and no complaints were made about her performance prior to or subsequent to the
interview of 14 November 2002 or at the interview. This was therefore clearly not a matter within the framework of s3 of the
HRRP Manual and therefore, that provision could not be invoked by Ms Brown. Therefore, no benefit was denied her in that
respect it was open to find and should have been found. That ground also failed.

Ground 6
97 It was submitted that there was a term of mutual trust and confidence to be implied in the contract of employment. I agree.

However, there was a right to transfer expressly provided by the agreement. It was in fact wider than a mere power to transfer.
I agree that the transfer was peremptory and somewhat poorly handled but it fell very much short of constituting a breach of
the implied term. It was properly and not oppressively utilised, on the evidence, therefore. There was nothing which might
properly justify a finding of a breach of the terms of mutual trust and confidence.

Ground 7
98 It is the respondent’s case and clearly, it was so, that Mr Arfield transferred the appellant to achieve a “culture change” in the

HSS Library. That is not, as I read it, an allegation of unsatisfactory job related behaviour, but a reason for exchanging and
transferring her in her position. In any event, there was no contractual benefit denied her, for the reasons which I have already
expressed.
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99 The Commissioner was right to find as she did. Further, Ms Brown did not have the right to remain in the HSS Library on a
permanent ongoing basis as the Commissioner correctly found. There was a power to transfer her, the management were
entitled to transfer for valid reason, which was so expressed here. As a result, Ms Brown, as the Commission found, did not
have access to s3 procedures, and there was no contractual benefit denied her, as I have already observed.

Ground 8
100 Ground 8 falls away, too, for all of those reasons, particularly those relating to ground 6 above.
101 I should also say that for those reasons it was not established that any contractual benefit at all was denied to Ms Brown by the

respondent and for all of those reasons the appeal is not made out and should be dismissed.

THE REMEDIES SOUGHT
102 The remedies sought at first instance were, at least as far as I can discern them, orders that the respondent afford to Ms Brown

the contractual benefits denied her such as s41 MCE Act discussions, HRPP s3 procedures and HRPP procedures. This would
require orders for specific performance, which I would apprehend to be within jurisdiction. Again, such orders would be
entirely useless unless the transfer itself was declared to be null and void. Nothing was said to persuade me that such a power
exists in s29(1)(b)(ii) or elsewhere in the Act in relation to a s29(1)(b)(ii) application even if there were merit in this appeal,
which there was not.

103 It is difficult to see how such a declaration could constitute an order for a contractual benefit. However, the question for me
remains open. I would add that, insofar as the decision was a discretionary decision, too, at first instance, the applicant did not
establish that there was any miscarriage in the exercise of the discretion within the principles laid down in House v The King
[1936] 55 CLR 499 (HC).

FINALLY
104 For all of those reasons, I would dismiss the appeal.
CHIEF COMMISSIONER W S COLEMAN—
105 I have had the advantage of reading the Honourable President’s draft reasons for decision. I agree for the reasons set out

therein that the appeal should be dismissed.
COMMISSIONER J F GREGOR—
106 I have had the benefit of reading the Reasons for Decision of His Honour the President. I respectfully agree with the

conclusions reached.
THE PRESIDENT—
107 For those reasons, the appeal is dismissed.
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Order
This matter having come on for hearing before the Full Bench on the 3rd day of December 2003, and having heard Mr P E Mullally,
as agent, on behalf of the appellant, and Mr G R Bartlett (of Counsel), by leave, on behalf of the respondent, and the Full Bench
having reserved its decision in the matter, and reasons for decision being delivered on the 20th day of January 2004, it is this day,
the 20th day of January 2004, ordered that appeal No. FBA 35 of 2003 be and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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Reasons for Decision
THE PRESIDENT—

INTRODUCTION
1 This is an appeal, by the above-named appellant, Anthony Geoffrey Matthews (hereinafter called “Mr Matthews”), brought

pursuant to s49 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”), against the decision of the
Commission at first instance, constituted by a single Commissioner.

2 The appellant was a person who was in employment, and whose employment was terminated. He alleged that he had been
unfairly dismissed. He made application to the Commission by application dated 17 August 2001 pursuant to s29(1)(b)(i) of
the Act, alleging by the particulars that his dismissal was unfair. It was not in issue that originally all three respondents,
including Citigroup Pty Ltd (hereinafter called “Citigroup”), were before the Commissioner at first instance in that service had
been effected. At some time before the hearing at first instance commenced, it was common ground, Citigroup had gone into
voluntary liquidation.

3 The decision appealed against was the decision made in application No 1502 of 2001 on 31 October 2002 and corrected on
4 November 2002. The decision was made on an application by the appellant, Mr Matthews, then an applicant, pursuant to
s29(1)(b)(i) and s29(1)(b)(ii) of the Act, and was a dismissal of the application as against the two above-named respondents,
but not Citigroup.

4 At the commencement of the hearing of the application at first instance, Mr Matthews, through counsel, advised the
Commission that he did not intend to pursue the claim against Citigroup at that time. Citigroup took no part in the hearing at
first instance, either itself or through its liquidator or through any counsel, solicitor or agent. At that time, the application
against Citigroup was not dismissed nor was it, as far as I can ascertain, sought to be dismissed. There was no appearance by or
on behalf of Citigroup or its liquidator at first instance. The hearing then proceeded in order to determine the claim against the
above-named first and second respondents, who were the first and second named respondents at first instance and are
hereinafter called “Cool or Cosy” and “Ceil”, respectively. The claim was not proceeded with against Citigroup. It was not in
issue before the Full Bench that all three companies were part of a group, insofar as there was a connection between and co-
operation between them. I will turn to that later in these reasons.

5 The order (as corrected) appealed against is in the following terms:-
“(1) That the application insofar as it relates to Cool or Cosy Pty Ltd and Ceil Comfort Home Insulation Pty Ltd

be and is hereby dismissed.
 (2) That the applicant advise the Commission of his intentions in respect of the application insofar as it relates

to Citigroup Pty Ltd within 28 days of the date hereof.”
6 Part of the order was quite unequivocally and reasonably that Mr Matthews advise the Commissioner of his intentions in

respect of the application, insofar as it related to Citigroup, the third respondent at first instance, within 28 days of the date of
the order as corrected, which was 4 November 2002.

7 In November 2002, it was common ground, Mr Matthews advised the Commissioner at first instance that he proposed to
proceed against Citigroup. That seems to have occurred after the notice of appeal was filed herein on 20 November 2002.

GROUNDS OF APPEAL - AMENDMENTS
8 This appeal is made on a number of grounds which appear at pages 2-9 of the appeal book (hereinafter referred to as “AB”)). It

is not necessary to set them out in detail at this time. These grounds were amended by leave at the hearing of the appeal.
APPLICATION FOR LEAVE TO DISCONTINUE THE APPEAL INSOFAR AS IT RELATES TO CITIGROUP

AND/OR STRIKE OUT CITIGROUP AS A PARTY TO THE APPEAL AND FOR THE APPELLANT TO HAVE LEAVE
TO AMEND THE NOTICE OF APPEAL IN TERMS OF THE ATTACHED AMENDED DRAFT NOTICE OF APPEAL
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9 Mr Matthews made an application to discontinue the appeal as against the third respondent, Citigroup, which, it was common
ground, followed upon the application at first instance against Citigroup being discontinued by leave of the Commission on
27 May 2003. The application to the Full Bench was not objected to. It was common ground that leave had been granted to
Mr Matthews by the Supreme Court of Western Australia by paragraph 3 of its order of 3 February 2003, to proceed, inter alia,
as follows, namely:-

“. . . nunc pro tunc to file and serve on the defendant (Citigroup) notice of his intention to seek leave to amend
Western Industrial Relations Commission No FBA 52 of 2002 so as to exclude the defendant (Citigroup) from the
appeal.”

10 The application was acceded to by the Full Bench, save and except that the Full Bench, given the fact that that matter was now
dead, decided to dismiss the appeal insofar as it lay against Citigroup.

APPLICATION TO AMEND
11 Leave was sought to amend the grounds of appeal. The proposed amendments were allowed as follows:-

“1. …
(p) The learned Commissioner erred in finding that in October 2000 the appellant’s employer became

the company which was working towards the float of the Cool or Cosy Group, being Citigroup Pty
Ltd. There was no evidence that Citigroup Pty Ltd was to be the vehicle for the float of the Cool or
Cosy Group.

(q) The learned Commissioner erred in finding that Citigroup Pty Ltd and not Ceil Comfort Home
Insulation Pty Ltd, was the vehicle for the float of the Cool or Cosy Group. There was no evidence
that Citigroup Pty Ltd was to be the vehicle for the float of the Cool or Cosy Group.

(t) the learned Commissioner erred in failing to find that Ceil comfort Home Insulation Pty Limited
was the ultimate holding company of natural Fibre Pty Ltd.

(x) The learned Commissioner erred in failing to pierce the corporate veil so as to identify the
Appellant’s true employer, which was Ceil Comfort Home Insulation Pty Limited.”

12 Insofar as the application to amend following on the admission of new evidence by Mr Richard Webb, the chief financial
officer of the group and the companies in the group, being admitted, those proposed amendments fell away when the Full
Bench dismissed the application to have the fresh evidence of Mr Webb admitted.

13 The amendments sought otherwise were not relevant to the reasons for decision at first instance.
14 This matter has something of a history and some of that history appears in Matthews v Cool or Cosy Pty Ltd (2003) 83 WAIG

940 (FB).
15 The appeal herein was instituted pursuant to s49 of the Act, naming as respondents all three companies, including Citigroup (in

liquidation) ((ie) all of the respondents at first instance). It was also the case that all three were served with the notice of
appeal. However, neither Citigroup nor the liquidator appeared or was represented at the hearing of this appeal.

16 This appeal was heard by the Full Bench on 7 March 2003, (see supra) and an application by Mr Matthews to amend the notice
of appeal was then dismissed, the proceedings were adjourned sine die having regard to s500 of the Corporations Act 2001,
and a direction was given that the matter be listed for hearing by either party by written notice to the Full Bench and to the
other party or by the Full Bench’s motion.

17 That order was appealed against to the Industrial Appeal Court, but that appeal was discontinued.

FRESH OR NEW EVIDENCE
18 There was an application by Mr Matthews to adduce as new evidence the evidence of Mr Richard Webb who had been a

director of Citigroup and company secretary of a number of the companies hereinafter referred to.
19 The evidence sought to be adduced is as follows:-

a) Ceil was the flagship company within the Cool or Cosy Group.
b) Ceil held a significant shareholding in the other companies in the Cool or Cosy Group.
c) Mr Mario Di Lallo, the managing director of the Cool or Cosy companies, informed Mr Webb that Ceil would change

its name to the Cool or Cosy Group and this company would be the vehicle for the public float.
d) Citigroup was involved in financial and administrative functions only.
e) Citigroup was not involved in sales or marketing functions.
f) Mr Matthews approached Mr Webb regarding a contract of employment he had received which referred to Ceil being

the relevant employer of Mr Matthews.
20 This evidence is admissible under s49(4) of the Act, it was submitted, together with s26(1) and s6(c) of the Act.
21 I wish also to observe that this was not an application to adduce fresh evidence in the circumstances where there were

allegations of misconduct by the successful party, such as a failure to comply with an order for discovery of documents, which
is not a “mere use of fresh evidence”. This was an “orthodox” application to adduce fresh evidence.

22 Commonwealth Bank of Australia v Quade and Others [1991] 178 CLR 134 at 141-142) applies the well known principle
that:-

“In cases where all that is involved is the discovery by the unsuccessful party of fresh evidence, Orr v Holmes
([1948] 76 CLR 632) and Greater Wollongong Corporation v Cowan ([1954] 93 CLR 435) establish that the
reconciliation of “the demands of justice” and the “policy” that there be an end to litigation at least prima facie (or
“generally” (25)) dictate that the successful party should be deprived of the verdict in his favour only if the
unsuccessful party persuades the appellate court that there was no lack of reasonable diligence on his part and that it
is reasonably clear that the fresh evidence would have produced an opposite verdict. Such a stringent rule in that
ordinary class of case is supported by considerations of both justice and public interest. Considerations of justice
support it in that it would be unfair to the successful party if he were to be deprived of a verdict obtained after a trial
on the merits and be subjected to the expense, inconvenience and uncertainty of a further trial merely because some
relevant evidence had, without fault on his part, been unavailable to the unsuccessful party at the time of the trial.
Considerations of public interest support it in that it is desirable in the public interest that there be finality in
litigation in other than the truly exceptional case. If all that was necessary to procure the setting aside of a regularly
obtained verdict was that the unsuccessful party show that fresh evidence which might have affected the outcome of
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the trial has become available after the trial, the verdicts of the courts would be of a provisional character only,
being subject to the discovery of further relevant evidence.”

(See also FCU v George Moss Limited 70 WAIG 3040 (FB)).
23 The evidence, on its face, contained in the affidavit of Mr Richard Webb was credible and may have changed the result at first

instance. However, the evidence was not merely reasonably procurable at first instance. Mr Webb, in fact, was summoned on
behalf of Mr Matthews to give evidence and to produce documents. He produced the documents in the witness box, but was
not otherwise examined by counsel for the appellant, Mr Matthews. Counsel for Mr Matthews then applied for and was granted
his discharge as a witness without asking him any questions in evidence in chief. Strangely enough, the respondents also
proposed to call him to give evidence, and reference was made to his evidence by counsel for the respondents in opening.
However, he was not called by the other side either, although Mr Matthews had been cross-examined on the basis of evidence
which Mr Webb might give, and his evidence had, in counsel for the respondents’ opening, been foreshadowed.

24 In this matter there is actually not an application to adduce fresh evidence, because the witness who would give the evidence
was called to give evidence, but, having been called, was asked no questions in evidence in chief and was sought to be
discharged by the applicant who called him.

25 It is necessary to consider in detail the effect of the evidence. Even if this were an application to adduce fresh evidence, and it
was not at all clear that that is what it was, then the fact was that the evidence sought to be adduced could have been procured
and adduced with reasonable diligence. There is, in fact, in my opinion, a reasonable inference available to the Full Bench that
neither side wished to call the witness, Mr Webb, and that was why no evidence was adduced through him. It is necessary to
consider the likely effect of his evidence on the result at first instance, particularly since there is also an inference that he was
not called because his evidence would not assist either side. That means, of course, that his evidence has not been established
as being likely to achieve a different result had Mr Webb’s evidence been adduced. In any event, the application should fail on
the ground that the evidence was more than reasonably available and adducible within the principles recited above.

26 However, in my opinion, this was not an application to have fresh or new evidence admitted. It was not new evidence. Rather,
the appellant, Mr Matthews, had elected not to adduce evidence through Mr Webb which was ready and available and required
only questions to be asked in evidence in chief. The application was rather an attempt to reverse the forensic decision made by
Mr Matthews not to adduce evidence through Mr Webb.

27 For those reasons, I joined my colleagues in dismissing the application to admit fresh evidence.
BACKGROUND

28 I summarise hereunder the background in evidence and facts in this matter, much of which is not in dispute.
29 Mr Matthews made application to the Commission, and the application was filed on 17 August 2001. The application in matter

No 1502 of 2001 was made pursuant to s29(1)(b)(i) and (ii) of the Act claiming both that he had been harshly, oppressively or
unfairly dismissed, and, further, that he had been denied outstanding benefits to which he was entitled under his contract.

30 The named respondents were Cool or Cosy, Ceil and Citigroup.
31 The decision appealed against, at first instance, appears in the appeal book, in copy form, at page 46 (AB) with a correcting

order at page 47 (AB).
32 Otherwise, the background is as follows. The two first named respondents opposed both claims, and the third respondent,

Citigroup, was, by the commencement of the hearing in the proceedings at first instance, in liquidation.
33 At the commencement of the hearing, Mr Matthews advised the Commission, through counsel, that he did not intend to pursue

the claim against Citigroup at that time, but that application was not dismissed. Citigroup was not represented at the hearing,
and no proceedings have been taken pursuant to the application at first instance against Citigroup at any time.

34 A great deal of the background, in fact, of this matter was not in dispute in the Commission at first instance.
35 Before the Commissioner at first instance, evidence was given by the appellant, Mr Anthony Geoffrey Matthews, on his own

behalf. For the respondents, evidence was given by Mr Mario Di Lallo, Mr Peter Roberts, Mr Bruce Bowe and Mr Anthony
John Iezzi. There was also a great deal of documentary evidence.

Cool or Cosy Business and Companies
36 In 1984, Mr Mario Di Lallo and his father-in-law, Mr Peter Roberts, commenced in Perth the business called “Cool or Cosy”.

That business expanded over time to every state of Australia. Along the way, Mr Di Lallo’s cousins, Mr Anthony Iezzi and
Mr Gabrielle Iezzi, joined the business. The business of “Cool or Cosy” was and substantially remains the supply and
installation of fibre home insulation in the domestic market. The evidence was that 96% of the business was with householders.
There also, however, grew up a commercial arm of the business supplying insulation products to the commercial market. The
“Cool or Cosy” business gave birth to separate companies conducting the Cool or Cosy businesses in one or more states.

37 The operation of these companies and the companies were generally described and referred to as the “Cool or Cosy Group” by
all who gave evidence. The sign on the door of the business premises at 256 Adelaide Terrace, Perth, which was known as the
head office of the group, read “Cool or Cosy”. All of the companies from which letters were produced in evidence at first
instance have the logo Cool or Cosy as well as the company name.

38 Mr Matthews’ business card read accordingly. Mr Matthews’ evidence was that the Cool or Cosy name was not such a generic
name but he took the name to be his employer.

39 His original letter of employment of 1 December 1995 (see exhibit A4(2), page 56(AB)) was from Ceil.
40 At the most material times, the group consisted of a number of companies to which I will refer hereinafter.
41 According to Mr Di Lallo’s evidence, the original company in the group was Cool or Cosy Pty Ltd, then there was COC Pty

Ltd.
42 First, I should observe that every company, except Citigroup (which I will refer to separately hereinafter) was governed by the

same four directors, Mr Peter Roberts, Mr Mario Di Lallo, Mr Anthony Iezzi and Mr Gabrielle Iezzi.
43 At the material times, Mr Richard Webb was the chief financial officer of the group and the companies in the group. He was

also the sole director and the chief finance officer of Citigroup, but I will come to that later. The Cool or Cosy directors were
also shareholders in all of the companies, except Citigroup. There were other shareholders as well in Queensland and South
Australia, and there were offers of shares made to Mr Matthews, for example, in New South Wales and in Tasmania, but there
was no evidence that their shareholdings were comparable to those of the directors.

44 Cool or Cosy was a company without income, according to Mr Di Lallo, and was described by him in evidence as “dormant”.
COC Pty Ltd was a Western Australian company which conducted the business of Cool or Cosy in Western Australia and in
Tasmania. At the material times, COC Pty Ltd conducted the business of “Cool or Cosy Group Natural Insulation” in Western
Australia and Tasmania (see page 113 (AB)).
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45 Ceil traded under that name, that is Cool or Cosy Group Natural Insulation, in New South Wales.
46 Morcanna Holdings Pty Ltd traded under the name of “Cool or Cosy Group Natural Insulation” in South Australia, and Natural

Fibre Pty Ltd traded under that name in Queensland.
47 There was also Thermoseal Pty Ltd in New South Wales.
48 In addition, also in the group were companies which traded in commercial insulation contracting, including national companies

being NCI Group Pty Ltd, NCI Acoustics Pty Ltd, and NCI Industrial Pty Ltd. NCI Group Pty Ltd traded in Western Australia
and New South Wales, and NCI Group Pty Ltd in Victoria (“NCI”) (see also some of the other business conducted at
pages 112-116 (AB)).

49 It is to be noted that, according to the report in the draft confidential business plan of the group to which I refer hereinafter, all
member companies of the group had the same four directors (see page 114 (AB)), the same bank (see page 114 (AB)),
auditors, solicitors and accountants (see pages 113-114 (AB)). The CEO or managing director of the group, and accepted as
such, was Mr Mario Di Lallo, whom Mr Roberts called correctly “the boss”. Mr Di Lallo also was the managing director of
each company.

Mr Matthews’ Company Appointments
50 On 1 December 1995, Mr Matthews was appointed on the letterhead of Ceil as sales manager in Western Australia with “Cool

or Cosy Ltd WA Branch” of the Cool or Cosy Group.
51 I should add that all of the companies had the same logo on the letterhead “Cool or Cosy”, but that the name of the individual

company also appeared on the letterhead. There was another letterhead used which had the name Cool or Cosy at the top and
then the separate “Cool or Cosy” company names down the side.

52 At that time, when he was appointed, Mr Matthews was not aware of the entity COC Pty Ltd, thinking that he was employed
by Cool or Cosy. It was not suggested to him otherwise. His work and responsibilities there were primarily in sales and
marketing.

53 In 1996, by way of promotion, he was appointed state general manager and sales manager in Western Australia. The letter of
appointment was to the position of general manager/sales manager with “Cool or Cosy Ltd, WA Branch”. The use of the words
“WA Branch” was to distinguish it from the enterprise in Tasmania. In that capacity, he reported to Mr Di Lallo, whom he
described as managing director of Cool or Cosy. If Mr Di Lallo was not available, Mr Matthews then reported to another
director, namely Mr Anthony Iezzi or Mr Peter Roberts.

54 In his first two years, he received a $4000.00 prize for his performance, and that was paid to him by cheque signed by
Mr Richard Webb, the secretary of Cool or Cosy.

55 In February 1998, Mr Matthews became the general manager in Western Australia and Tasmania with an increased salary. He
still, however, worked out of Western Australia. His remuneration in part was paid to his own company, Jalna Marketing Pty
Ltd, after it was set up in 1997 at the suggestion of Mr Di Lallo. However, at least for some of the time his salary was paid
direct to Mr Matthews.

56 In 1998, COC Pty Ltd purchased a BMW motor vehicle for Mr Matthews’ use. That was the car which he then used until his
employment ended, after which he returned the vehicle to Mr Bruce Bowe, the then human resources manager of the group.
The hire purchase or lease payments continued to be paid by COC Pty Ltd substantially. Part was paid by Mr Matthews.

57 In 1998, the group certificate which was given to him was from COC Pty Ltd, and COC Pty Ltd had made him his salary
payments.

58 The company name in exhibit A4(12) (see page 77 (AB)) shows the company by which Mr Matthews was employed as Cool
or Cosy Pty Ltd and that company continued to pay for his Qantas Frequent Flyer Club membership, until the end of his
employment.

59 It is to be noted that Ceil is and was separate from Cool or Cosy or COC Pty Ltd.
60 In 1999, because of the results which Mr Matthews had achieved in Tasmania, he was promoted again, to general manager of

New South Wales as well as Tasmania and Western Australia. He became responsible for the New South Wales operation in
addition to his other responsibilities. He also received another salary increase.

61 The promotion to general manager was announced on 19 October 1999 on Cool or Cosy letterhead under the name also of
Ceil, the company which conducted the Cool or Cosy domestic business in New South Wales.

62 The memorandum was signed by Mr Di Lallo. The job in New South Wales was, according to Mr Matthews, to “repairing a
haemorrhaging state, if you like – it was the only state that was losing money year after year”. The market there was three
times the size of that in Western Australia. He continued to report to Mr Di Lallo, and, in his absence, to Mr Anthony Iezzi.

63 In October 2000, it was announced by Mr Di Lallo, the chief executive officer and boss of the group and managing director of
all of its companies, that Mr Matthews had been appointed as the national general manager of Cool or Cosy domestic
operations. At the same time, a second national general manager, Mr Gregory Clack, was appointed to run the commercial
operations, nationally. Mr Matthews’ remuneration was again increased. In this job, all of the state managers reported to
Mr Matthews and that was new. Mr Matthews was responsible for all of the Cool or Cosy domestic operations in all of the
states, except Victoria, but his involvement with the Queensland and South Australian operations was extremely limited. He
was then given a new business card (see exhibit A4(15), page 80 (AB)), which read “Cool or Cosy Natural Insulation – Tony
Matthews – National General Manager”. On the back were listed all of the state offices of the Cool or Cosy Group companies
in the domestic operation.

64 At that time, October 2000, as he said, he believed that he was working as the “Cool or Cosy” national general manager but
employed by Ceil. He moved from O’Connor, which is where the state office was in Western Australia, to what was called the
head office of the group at Septimus Roe Square, 256 Adelaide Terrace, Perth. Mr Clack, Mr Webb, Mr Roberts, Mr Di Lallo
and Mr Anthony Iezzi all worked there, too.

Proposed Float - Citigroup
65 I should also make reference to some other facts, which were not in issue, at this time. In 1993, the Cool or Cosy Group was to

be floated as a public company, but that attempt was not proceeded with. In 1998-2001, another attempt was mounted by the
directors. Mr Webb was very heavily involved. Mr Clack was also involved. Mr Webb was involved as company secretary of
several of the Cool or Cosy companies, and chief financial officer of a de facto board. A de facto board of directors was set up
in anticipation of the public float of the group. A corporate consultant was also engaged to advise and assist. The vehicle for
the float was, it was said to be, Citigroup.

66 Mr Roberts’ evidence was that Citigroup was the head office management company for the group. Mr Webb, he said, was not
only the working director of Citigroup, but was the head accountant of Citigroup and oversaw accounts for the states ((ie) for
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the Cool or Cosy businesses throughout Australia). Mr Roberts went on to say that Citigroup employed Mr Matthews when he
was national general manager, and Mr Roberts was also employed by Citigroup as a manager. Mr Anthony Iezzi said, in
evidence, that Citigroup was formed by Mr Webb who set it up to contain head office management and administration
functions for the various states. Mr Webb, he said, was the “owner/director”. As I have said, the purpose and function of
Citigroup is said to have changed when the directors decided to float the group, but there was no evidence to support that in
any detail and Mr Webb, the “owner/director” was not called. Mr Di Lallo and Mr Anthony Iezzi said that they were employed
by Citigroup from 1 July 2001 on. Mr Roberts was not certain when he was employed by Citigroup, and thought that it might
have been on and from December 2001, when he became its director, Mr Webb having left. Mr Matthews asserted that he was
never employed by Citigroup.

67 Mr Di Lallo, when asked whether Citigroup was part of the Cool or Cosy Group, said “Yes and no”. He then went on to
explain that it did not make sales, that it was purely a labour hire company, and one which was going to be used for the
incentive share schemes for directors and managers of the public company when floated, not that it was being used.

68 Citigroup, which had hitherto existed only to employ head office staff and which had only one director, Mr Webb, was, as I
have said, designated as the float vehicle.

69 The de facto board of directors was chaired by Mr Ivan Deveson in anticipation of the float and he was keen on the idea of the
group being centred where the greater population areas were in Queensland, New South Wales and Victoria, and, to that end,
recommended that senior management or a director should reside and work there, and that meant one of the directors and
certainly Mr Clack and/or Mr Matthews.

70 A draft confidential business plan with the Cool or Cosy logo on it called “The Cool and Cosy Group Business Plan 2001-
2003” (exhibit A4(21)) issued on 12 March 2001 and was distributed to Mr Matthews as the senior manager, amongst others
(see pages 105-159 (AB)). There is, significantly, no reference in it to Citigroup.

71 I should add that at the same time as the float was being considered the directors were considering a joint venture with the
“RMB Bank”.

Ceil or Citigroup the Employer? - Documents
72 In early October 2000, Mr Matthews said that he received a document which suggested that he was working for a company

called Citigroup. The document was a tax statement from Citigroup which he was asked to sign. This, he said, concerned him.
He asked Mr Di Lallo why he had received these documents which referred to Citigroup as his employer. Mr Di Lallo said that
it was required for “national distribution”. Mr Di Lallo then said to him “Who do you think your pay should come from?”,
according to Mr Matthews. Mr Matthews said in evidence that he had no real answer to this. He said Mr Di Lallo then said “It
must come from Citigroup as an easy means for us to distribute your wages”. Mr Matthews then asked Mr Di Lallo “But I still
work for Cool or Cosy, don’t I?” Mr Di Lallo said “Yes”. Mr Matthews then said that he asked Mr Di Lallo for an employment
form or papers of employment to substantiate this, and Mr Di Lallo replied “Yes, we’re working on it now”. As a result of that
conversation, Mr Matthews said, he was of the view that he was employed by Ceil. According to Mr Matthews, Mr Di Lallo
said that this was the only way of distributing costs, namely by putting it through the group. Mr Di Lallo did not contradict that
evidence, or refer to it in his own evidence, and Mr Matthews was not challenged in cross-examination about that discussion.
Mr Matthews said that he therefore knew that Citigroup was paying his salary in effect and that Citigroup issued him with a
group certificate. Mr Matthews said, and it was not denied, that he did not speak to Mr Webb, however, about the
arrangements which were in place for payment of him, but spoke to Mr Di Lallo. Mr Matthews also said that, at that time, he
had very little knowledge of the details of the different entities in the group.

73 In 1998/1999, Mr Matthews’ employer, on the group certificate issued to him, was named as COC Pty Ltd.
74 Shortly after his appointment as national general manager, Mr Matthews received a draft contract of employment (see exhibit

A4(17), page 83 (AB)) which he returned to Mr Anthony Iezzi, not accepting it, but retaining the first page. Mr Webb later
spoke to him about the agreement and marked it “Old” and handed him what was said to be a revised contract (see
exhibit A4(18), page 84 (AB)) and so marked.

75 Both documents were essentially contracts of employment in draft. There were attachments relating to exhibit A4(17) which
contained offers of a 5% shareholding in the New South Wales and Tasmanian companies, which it seems were never
accepted. The letter accompanying the contract from Mr Di Lallo confirmed Mr Matthews’ appointment as general manager of
Cool or Cosy Group (Domestic Operations) effective from 1 October 2000 and set out his reporting duties to Mr Di Lallo, or,
in his absence, to another director.

76 Mr Matthews’ evidence was that he was employed directly by Ceil, not through Jalna Marketing Pty Ltd, as the draft
agreement provides, and that he therefore had objections to it. There were other clauses in the agreement with which he had
difficulty as well. The employer, however, was clearly named in exhibits A4(18) and A4(19) as “Ceil”.

77 Mr Anthony Iezzi admitted drafting a two or three page agreement. Exhibit A4(17), as I have said, was brought to
Mr Matthews by Mr Di Lallo and returned by Mr Matthews presumably to Mr Di Lallo but without the first page which he
retained. Exhibit A4(18) was given to Mr Matthews by Mr Webb. As I have said, Mr Di Lallo said that he had not seen them
before. Exhibit A4(19) was described by Mr Matthews as a repeat of exhibit A4(18). Exhibits A4(17) and (18) came under
cover of Mr Di Lallo’s name.

78 No contract, he said, was signed by him. He told Mr Webb that the documents were not satisfactory. Indeed, there was no
document relating to his alleged employment with Citigroup signed or adopted by Mr Matthews on the evidence, nor is there
any document signed or adopted by Citigroup in relation to his employment as national general manager after October 2000 or
at all. It was not suggested that any such document existed.

79 In exhibit A4(19) is written the words “Contract of Employment”. At the time, Mr Matthews said that he thought he was
employed by Ceil. There was no written contract, he said, and none were signed. However, the evidence of Mr Bowe at first
instance was that exhibit A4(19) was found by him on Mr Matthews’ personal file which was maintained in Cool or Cosy
Group administration and named in discovery by the respondents. Mr Bowe gave evidence that there was also an agreement
signed a long time ago on Mr Matthews’ personal file. He also quite sufficiently identified the unsigned agreement,
exhibit A4(19), as the one which he, in fact, found on Mr Matthews’ personal file.

80 Mr Anthony Iezzi’s evidence and Mr Di Lallo’s was that when Mr Matthews became the national general manager an
agreement was drafted, and the agreement drafted by Mr Iezzi was a two or three page agreement with the employer as COC
Pty Ltd. Mr Iezzi’s evidence was that from the time when he was appointed national general manager, Mr Matthews, they said,
was employed by Citigroup, having been previously employed in 1995 by Cool or Cosy, and, presumably, thereafter, by COC
Pty Ltd. There was no evidence of any document constituting or evidencing any contract of employment with COC Pty Ltd at
or about the time of his appointment as national general manager, or, in fact, after it.
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81 As at July 2000, according to Mr Iezzi and Mr Di Lallo, Mr Matthews, Mr Iezzi and Mr Di Lallo were employees of Citigroup.
Certainly they were said to be at July 2001.

82 Mr Di Lallo’s evidence was that he had not seen exhibits A4(17) and A4(18) before the hearing. He could not understand the
reference to Ceil in exhibit A4(18). He was unable to say whether Ceil is the ultimate holding company for Natural Fibre Pty
Ltd and he denied writing the figure of $160,000.00 on any of the draft agreements or elsewhere (see page 82 (AB)). He denied
knowing how much Mr Matthews earned.

83 On all of the evidence, Mr Matthews, as national general manager, reported to Mr Di Lallo in relation to all matters, except
when he was absent, when Mr Matthews reported to Mr Anthony Iezzi. He and Mr Di Lallo described Mr Di Lallo as the
managing director of Ceil and of the Cool or Cosy Group. That was also Mr Anthony Iezzi’s evidence and Mr Roberts called
Mr Di Lallo “the boss”, which he clearly, in fact, was. He was also, on the evidence, as I have said, the managing director of
all of the Cool or Cosy companies.

84 Mr Matthews, on the evidence, had nothing to do with Mr Webb on operational matters. Mr Webb was secretary of the Cool or
Cosy Group and the chief accountant or finance officer. Mr Matthews said that he did not understand that Mr Webb had any
role, except for being in charge of accounting staff at head office. He had heard of Citigroup because Mr Di Lallo mentioned it,
but Mr Matthews himself said that he thought that Citigroup was the employer of accounting staff at head office. Certainly,
Citigroup’s name was on his group certificate from 1 November 2000. He emphatically denied seeing himself as part of
Citigroup. He said that the only person who could give him directions was Mr Di Lallo or another director. He was not subject
to any direction, and could not be from Mr Clack or from Mr Webb. There was no evidence that he was. He accepted that his
pay would go through Citigroup, he said, because Mr Di Lallo had told him that it would.

85 Citigroup was indemnified by a written agreement executed by Citigroup, Thermo-seal Pty Ltd, COC Pty Ltd, Natural Fibre
Pty Ltd and CIS Contract and Management Services Pty Ltd, as well as Ceil. The agreement is dated 28 June 1999, and the
indemnification is for providing staff and other administrative services to those companies all identified as the “Group
Companies”. There was no other written evidence of Citigroup’s function (see pages 239-240 (AB)).

86 It is quite clear, on all of the evidence, that Mr Di Lallo and Mr Matthews became friends, and that Mr Matthews regarded
Mr Di Lallo as his mentor.

87 Mr Matthews reported to Mr Di Lallo several times a week. He also put out news sheets as national general manager of Cool
or Cosy (see exhibit A4(20)).

June/July 2001
88 The operation in New South Wales was of concern to Mr Di Lallo and to Mr Matthews. One concern of Mr Matthews was the

performance of the manager there, and Mr Di Lallo and Mr Matthews agreed that he, Mr Matthews, would spend more time in
New South Wales, although he retained his responsibilities as national general manager for operations in Western Australia,
Tasmania, Queensland and South Australia, as well as New South Wales. Mr Matthews spoke to Mr Di Lallo about the
problems which he saw in New South Wales.

89 In June 2001, according to Mr Di Lallo, Mr Matthews put his concerns about the overall viability of New South Wales to
Mr Di Lallo and said that he might want his previous job as state manager of Western Australia back. However, Mr Matthews
did not reach any final view about this. Indeed, Mr Matthews wrote a letter in relation to New South Wales and his situation,
dated 25 June 2001, as well (see pages 237-238 (AB)). The letter also contains detailed proposals for changes in New South
Wales and identifies problems there. That was not put to Mr Matthews in evidence.

90 In June/July 2001, Mr Matthews spent seven weeks in New South Wales making changes, including appointing a new
manager, Mr David Kelly. His family joined him for several weeks to see how they liked Sydney, because there had been a
discussion between Mr Di Lallo and Mr Matthews about his moving there.

91 Mr Di Lallo went overseas on holiday in June 2001 and did not return until Friday, 27 July 2001. Mr Matthews was in New
South Wales. Mr Matthews returned to Western Australia on 25 or 26 July 2001. He had had several conversations with
Mr Anthony Iezzi whilst he was in Sydney, and in the course of them he told Mr Iezzi that he did not need Mr Iezzi to ring him
every second day because he had discussed matters with Mr Di Lallo and knew what to do. His relationship with Mr Iezzi, he
said, had become quite strained and seemed to deteriorate, beginning in 1998, as time went by. He said that it was
uncomfortable to speak to Mr Iezzi because of what I understand to be some difference of opinion about Mr Iezzi’s references
to religious matters.

92 Mr Matthews was enthusiastic about a new product called Biofax which he considered at the request of Mr Anthony Iezzi and
reported upon.

30 July, 31 July 2001 – Termination of Employment
93 It is quite clear that, when Mr Di Lallo came to the office on Monday, 30 July 2001, he was apprised of information which

made it clear that the group was in serious financial difficulties, one aspect of which was a loss of $700,000.00. The real
gravity of the situation was not in dispute in the proceedings at first instance.

94 Mr Anthony Iezzi described July 2001 as a “horrific month”. NCI was experiencing bad debts, GST payments were behind,
Ceil had a balance sheet discrepancy of $1.5 million (see page 265 of the transcript at first instance (hereinafter referred to as
“TFI”)), and all of the companies were affected, he said. Mr Webb was very disturbed by the figures. Mr Di Lallo, on the
evidence, was obviously shaken and affected by the financial losses. Mr Di Lallo informed Mr Matthews on 30 July 2001 that
he was concerned both that he might lose his house and about the effect on his marriage, because of the group’s financial
situation. Mr Di Lallo was under a great deal of pressure and Mr Matthews confirmed in evidence that Mr Di Lallo looked
tired and under pressure. (At that time, of course, the public float had not “got off the ground”). There was also the pursuit of a
joint venture to with the RMB Bank.

95 Mr Di Lallo discussed these matters with Mr Roberts and Mr Anthony Iezzi on 30 July 2001 at head office. Mr Roberts said
that he was not sure that this meeting could have been a meeting of directors. However, three of the directors of all of the
companies were present. I would, however, add that no director of Citigroup was present. Mr Iezzi, however, said that this was
not a formal directors meeting, but that they ((ie) the three directors present) always had authority as directors. They decided
after discussion that they had to take a number of measures. One was to get rid of the de facto board of directors. Another was
to get rid of the consultants whose services were expensive. Mr Di Lallo also suggested that they shut down several businesses
which he called “the bleeding businesses”. They also decided to abandon the joint venture with the RMB Bank. Another matter
which the three decided upon was to make redundant the two positions of national general manager. However, they said that
they had not decided or resolved to terminate Mr Matthews’ employment, although Mr Di Lallo said that they did decide that
in Mr Matthews’ case, the position was not working out. Another decision which they made that morning was that Mr Iezzi
and Mr Roberts should get more involved with things.
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96 Mr Roberts said, in evidence, that the directors had also discussed not only the general future of the group, but putting NCI into
liquidation, which was later done. All three directors agreed that there had to be a restructuring.

97 There was a discussion in Mr Matthews’ office on 30 July 2001 between Mr Matthews and Mr Di Lallo, after the earlier
discussion between the three directors. Having told Mr Matthews about the gravity of the situation, and Mr Matthews having
commented, according to him, with some optimism about the future in New South Wales, Mr Di Lallo then said that there was
no money, according to Mr Matthews. Mr Di Lallo also told Mr Matthews that, because of the difficulties which they were
facing, the position of national general manager would be no more, and nor would the de facto board of directors.

98 There was, after that, a meeting in the boardroom, and present were Mr Roberts, Mr Anthony Iezzi, Mr Matthews and
Mr Di Lallo. Mr Di Lallo repeated matters which had been discussed by the directors and decided earlier. In particular,
Mr Iezzi and Mr Di Lallo said that the position of national general manager would be “closed” and words to that effect.
Mr Iezzi said that they had not resolved that day that Mr Matthews would be terminated. However, when this was mentioned
again, with Mr Matthews present, there was discussion about what Mr Matthews would do. Mr Iezzi and Mr Di Lallo said that
Mr Matthews suggested that he might return to the position of state manager in Western Australia, a position which had
become vacant when the then incumbent, Mr Michael Stark, was dismissed by Mr Matthews in April or May 2001 and left his
employment, leaving the position vacant.

99 Mr Matthews said that that was Mr Di Lallo’s suggestion, however, and that he was told that if the return occurred, it would
occur with a pay cut (see page 55 (TFI)). According to Mr Matthews, Mr Iezzi told him that he could not go back to the
position of state manager because it had been made redundant and it would cause difficulties for them in relation to the
proceedings taken for unfair dismissal by Mr Stark in this Commission. Mr Di Lallo’s evidence was that he also said the same
to Mr Matthews.

100 There was some bickering and mutual recrimination between Mr Iezzi and Mr Matthews about Mr Matthews’ actions and his
performance, in the course of which Mr Matthews said that Mr Di Lallo said “You failed mate. You - that is all there is to it.
You failed.” Mr Matthews said that Mr Iezzi said something similar. That this was said was not denied by Mr Iezzi or
Mr Di Lallo. Mr Iezzi said in evidence that Mr Matthews’ performance as national general manager had been fair. Mr Di Lallo
said in evidence that Mr Matthews had not worked out in the position, although he also said in evidence that Mr Matthews was
a very able manager.

101 Mr Matthews said that he was happy to go back as state manager, but asked them to put it in writing “why I’m being targeted”.
He said that Mr Di Lallo said “I cannot Tony as you have done nothing wrong”. It was then that Mr Iezzi again told him that he
had failed, he said (see pages 56-57 (TFI)).

102 Mr Di Lallo said that he would get the papers drawn up. Mr Iezzi said that Mr Di Lallo had said that they were deciding what
they were going to do with Mr Matthews and would let him know what his new job would be. Mr Matthews said, however,
that he would need to get his “legal representation to look at it” ((ie) the papers). This remark upset Mr Di Lallo, according to
Mr Iezzi. According to Mr Di Lallo, he thought it odd. Mr Matthews’ evidence was that, at that point, he felt like his “world
had fallen down”. He said that none of these matters had been raised with him before 30 July 2001; nor was it alleged by
anyone in evidence that they were.

103 Mr Di Lallo then said that this meeting, which was the first meeting between these parties on that day, degenerated as
Mr Matthews realised that he was not going back to being state manager and “that it got a bit hostile between Mr Matthews
and him”. Mr Iezzi, however, said that Mr Matthews was calm at this meeting.

104 Mr Matthews then went back to his office to work out what he could do. He typed out a memorandum asking Mr Di Lallo if he
could take the afternoon off because “Due to this morning’s discussions, I find that I am not in a fit state to remain at work”
(see page 169 (AB)). The memorandum is obviously erroneously dated 30 August 2001, which might be some indication of his
state of mind. Mr Matthews he said, took the memorandum to Mr Di Lallo, who was with Mr Iezzi, and who asked him what
he meant about getting legal representation. Mr Matthews said that he replied that this was a very big deal to him because he
could be losing his house and so forth. Mr Iezzi told him to take the next day off as well. Mr Di Lallo signed his permission to
Mr Matthews having the rest of the day off. Mr Matthews said that he was extremely distressed. He left to go home, but on his
way he thought about the matter again and rang Mr Di Lallo asking to see him.

105 He returned to head office, and Mr Di Lallo saw him in his office. Mr Di Lallo told him what was clearly his opinion, that the
group situation was worse than he could ever imagine. Mr Di Lallo told him that Mr Anthony Iezzi was talking about a vote of
directors to make Mr Matthews “redundant”. Mr Matthews said that he then said “You’ve got to be joking”. Mr Iezzi made no
mention of that in evidence.

106 Mr Di Lallo then got Mr Roberts and Mr Iezzi back into the boardroom where conversations continued. It is quite clear that a
discussion with some heat and emotion in it ensued. Mr Matthews said that he was in total shock. According to Mr Anthony
Iezzi, Mr Matthews said “If this is about the Nirval Singh problem, I’m sorry. I won’t do it again”. (Mr Matthews had
dismissed Mr Singh, and Mr Singh had taken proceedings in the New South Wales Industrial Commission). It is quite clear
that Mr Matthews asked what they were doing to him and accused them and Mr Di Lallo of disloyalty to him (see
page 60 (TFI)). Mr Matthews also told Mr Iezzi and Mr Di Lallo, he said, that he knew that he was being scrapped and that it
was not a bona fide redundancy but a termination (see page 162 (TFI)).

107 Mr Iezzi said in evidence that he told him that the Nirval Singh matter was not the issue. There were much greater issues,
namely the losses. Mr Iezzi told Mr Matthews that they could not give him the state manager’s position in Western Australia,
Mr Iezzi said in evidence. Mr Iezzi said that he clearly opposed that occurring. Mr Iezzi also said in evidence that he told
Mr Matthews that they would create a better job in the company. He also said in evidence that he did not tell Mr Matthews
this. It was something he had in mind, he said. Mr Iezzi said that Mr Di Lallo and he did not say to Mr Matthews that they
would throw him out on the street. However, Mr Matthews, he said, became abusive and swore. That was something which
Mr Matthews denied. Mr Iezzi said that he told Mr Matthews that he would get another position, but that there would be a pay
cut. Mr Matthews, they said, said that he did not want a pay cut at all. There were accusations and recriminations which it is
not necessary to further express in detail here. Mr Iezzi agreed in cross-examination that there was no other position to which
Mr Matthews could have gone at that time.

108 According to Mr Di Lallo, Mr Matthews was shouting and pointing and gesticulating, and was angry. There was some further
argument between Mr Iezzi and Mr Matthews. Mr Di Lallo said that he was afraid that “it was going to get physical”, but no
threats were made and Mr Di Lallo’s evidence in that respect was not corroborated in evidence by anyone else who was
present. Mr Iezzi did say that Mr Matthews pointed his finger angrily in his face. Mr Iezzi again told Mr Matthews to take the
day off and go home. Mr Iezzi also told him to take the next day off if he wanted to.

109 Mr Matthews said that he left the meeting, but could not recall slamming the door. He specifically denied using expletives or
saying “You’re all in it together you wogs”. Mr Di Lallo said that is what he said, but neither Mr Iezzi nor Mr Roberts gave
such evidence.
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110 There was unshaken and uncontradicted evidence from Mr Bowe, the human resources manager, newly appointed, that
Mr Matthews came out of the room and shouted “The bastards have sacked me”. Mr Iezzi corroborated that Mr Matthews had
shouted something to that effect. Mr Bowe said that he had heard him talking loudly in the room before that, and that
Mr Matthews was very angry when he came out. Mr Bowe did not speak to Mr Matthews at the time, and, in fact, they did not
meet for the first time until after he was dismissed.

111 The meeting occurred somewhere between 11.00am and 12.30pm.
112 Mr Roberts could only remember one short meeting that day, 30 July 2001, and not two. Mr Matthews, he said, was upset and

left the office afterwards. All of them, he said were upset, Mr Roberts, Mr Anthony Iezzi, Mr Di Lallo and Mr Matthews. He
did not believe that Mr Matthews had left the company on 30 July 2001 (see page 243 (TFI)); nor did he believe that
Mr Matthews was being terminated, merely that the position of national general manager was being terminated. Mr Roberts
admitted that he could have told Ms Tenille Barton on 30 July 2001 not to speak to Mr Matthews after he left, but was not one
hundred percent sure. He did say, however, that he said to her “Whilst Mr Matthews is not with the office I don’t want you to
take any phone call from him”. He was not one hundred percent sure that Mr Matthews had been terminated at that time, nor
did he know that on 31 July 2001 Mr Matthews had been terminated, he said.

113 After Mr Matthews left, the meeting having taken 10 to 15 minutes, the three directors were all shocked, according to Mr Iezzi,
and Mr Iezzi said that they would get legal advice. Further, Mr Iezzi’s evidence was that he said to Mr Roberts and
Mr Di Lallo “We don’t want him going down to O’Connor, stepping in that role where we can be accused that he’s was
stepped into the state manager’s role”. This remark referred to the suggestion that Mr Stark’s position had been made
redundant when he was dismissed and the fact that Mr Stark had brought proceedings in this Commission alleging that he had
been unfairly dismissed. Mr Iezzi said that he had discussions with Mr Bowe after the meeting with Mr Matthews because he
wanted to know what happened, having heard the screaming. He also said, in evidence, that Ms Tenille Barton had told him
that she was scared of Mr Matthews and of talking to him, and that he told her that she did not have to talk to him anymore
because the national general manager position no longer existed (see pages 273-274 (TFI)).

114 I observe as follows. That, of course, meant that Mr Matthews’ position was already redundant and that he was already
dismissed by retrenchment. He had not been offered any other position and was therefore, at that time, unemployed.

115 Mr Di Lallo then said that, when they decided to talk again, after Mr Matthews had left the room they decided there and then
that his position was gone (see page 322 (TFI)). They did not further discuss what was going to happen to Mr Matthews, but
Mr Roberts and Mr Iezzi went to see Mr Bowe to tell him that the position had gone. There was no evidence from any director
that Mr Bowe was told that Mr Matthews was remaining in the employ of the group or any company in the group.

116 Mr Di Lallo said, in evidence, that he also then told Mr Webb because Mr Webb was senior office manager (my emphasis) and
also the director of Citigroup. The staff at the office were informed as well. Mr Di Lallo said, too, that he went to tell Mr Bowe
that the position had gone and to ask him to look into “the cessation of that position” being handled properly.

117 According to Mr Bowe, who was called as one of the respondents’ witnesses at first instance and who was then not employed
by Cool or Cosy, Mr Anthony Iezzi and Mr Di Lallo came to him after Mr Matthews had walked out after the shouting
incident and instructed him, Mr Bowe, that Mr Matthews’ position was surplus to requirements, and that the national general
manager’s position had gone (see page 207 (TFI)). They also instructed him to prepare the memorandum, which is set out
below, which was sent out. Mr Bowe’s evidence was that the wording of the memorandum signed by Mr Di Lallo on 30 July
2001 was the wording which Mr Di Lallo had told him to put on it. He was not shaken on that evidence.

118 Mr Anthony Iezzi said in cross-examination that the directors did not resolve to terminate Mr Matthews that day, and that he
still had a position working for them. Indeed, Mr Iezzi said that day they were going to let Mr Matthews know of a better
position in the company. He said that he told Mr Matthews in the course of the meeting that they would be discussing and
setting up a new position, and depending on the Mike Stark issue what the position would be. He said that Mr Di Lallo would
be letting him know. That was not put to Mr Matthews in cross-examination, nor was it said in evidence in chief. They had not
offered him a specific position before they spoke to Mr Bowe.

119 In the early afternoon of that day, an employee at O’Connor, namely the state commercial manager for Cool or Cosy Australia,
Mr Rick Dyball, rang Mr Matthews. He informed him that the Western Australian state office had received a facsimile
communication from Mr Bowe, the human resources manager from head office, advising them that due to the restructuring of
the company, Mr Matthews’ position was no longer there and that Mr Matthews had left his employment as of that day,
30 July 2001. The facsimile, which was sent to all of the staff throughout Australia, was dated 30 July 2001, and signed by
Mr Di Lallo as managing director and reads as follows, formal parts omitted (see page 170 (AB)):-

“Due to restructuring within the organisation the position of National General Manager is excess to our company
requirements.
Tony Matthews has left our employ effective 30 July 2001.
Any telephone calls/enquiries to be directed to (Tenille Barton) Head Office.”

120 The memorandum makes it quite clear that Mr Matthews’ employment was terminated effective as at that day, 30 July 2001.
There was no evidence, nor was it suggested, that he had abandoned his employment. Mr Di Lallo’s evidence was that
Mr Matthews was dismissed on 2 August 2001 when Mr Di Lallo decided that he would be. The Commissioner at first
instance found that Mr Matthews was dismissed on 30 July 2001, and there is no appeal against that finding.

121 Mr Matthews did not go back to work on 31 July 2001 or 1 August 2001. He had been told that the staff had been advised that
he had been dismissed.

122 The wording in the letter of 31 July 2001 that Mr Matthews was terminated, to which I refer hereinafter, was a mistake,
Mr Di Lallo said, and Mr Iezzi said that the memorandum of 30 July 2001 was also a mistake. However, Mr Iezzi knew of no
other memorandum going out to correct it. There was no evidence of any memorandum going out to correct this memorandum
which Mr Di Lallo alleged contained a mistake. Mr Di Lallo said that the second paragraph of the memorandum of 30 July
2001 was included on Mr Bowe’s instruction. He, Mr Di Lallo, did not instruct that it be included. Mr Iezzi said that he did not
recall the letter of 31 July 2001 being shown to him, and that Mr Matthews did not return to work after 30 July 2001.

123 Mr Bowe said that he was instructed to forward the memorandum and to let all of the staff know before they started ringing up
to see what was happening. They also told Mr Bowe, that is Mr Di Lallo and Mr Iezzi, that Mr Matthews got very angry and
walked out and would not talk to them, even though they had “offered” him a position. Mr Bowe got Mr Matthews’ personal
assistant, Ms Tenille Barton, to get a memorandum written up, and Mr Di Lallo signed it that night and it went out.

124 It was Mr Di Lallo’s evidence that he had signed the memorandum of 30 July 2001 without reading the second sentence, which
he said was incorrect. The memorandum is a four line memorandum, and it is difficult to see how that could have occurred. His
evidence, too, was that he, Mr Anthony Iezzi and Mr Roberts were concerned that Mr Matthews would cause damage if he
were able to give orders to state managers. This was said after the meeting and before the memorandum went out. His evidence
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also was that he did not know that the memorandum had gone out to staff in that form until the application proceeded at first
instance. Mr Di Lallo said that, in fact, he knew absolutely nothing about it (see pages 341-342 (TFI)), that he had read the first
sentence of the memorandum of 30 July 2001, signed it, and sent it out. He did not mean the memorandum, with the sentence
saying that Mr Matthews had gone, to go out, and he denied that he agreed with that sentence. When asked if he meant the
letter of 31 July 2001 to go out, his response was “I didn’t do the letter, Mr Brockman”.

125 Mr Iezzi said that in sending the memorandum of 30 July 2001 in the form in which it was sent, Mr Bowe was not doing what
he had been asked to do, and there was a mistake in the wording. Indeed, he said, Mr Matthews had not been terminated and
Mr Bowe’s evidence was not correct. Mr Di Lallo said that Mr Bowe’s evidence was not the truth.

126 Mr Matthews said that he did not know that he had actually been dismissed on 30 July 2001 when he left. Mr Di Lallo said that
he had not been.

127 However, Mr Roberts, somewhat hesitatingly, admitted in evidence that he had directed Ms Barton not to have any
conversations with Mr Matthews. She told Mr Matthews this, too, when he rang to get his files and personal effects. She told
him that she was requested not to take directions from him. Mr Matthews requested a reference from Mr Di Lallo, who
promised him one, but never gave him one, but that did not occur that day.

128 After all of those events of 30 July 2001, Mr Matthews received a letter dated 31 July 2001 from Mr Bowe advising him of his
dismissal. The letter (see page 174 (AB)), formal parts omitted, reads as follows:-

“I am writing to notify you that your employment will conclude at close of business on Tuesday 31 July 2001 due to
your position being excess to requirements following the organisational restructuring recently undertaken.
In accordance with the Company’s standard Workplace Agreement you are entitled to 8 hours paid leave in event of
redundancy.
The Company is required to give you five days notice of your termination of employment. However, in order to
effect your termination 31 July 2001 you will receive payment in lieu of this notification period, which will be
treated as a bona fide redundancy benefit for taxation purposes. I have attached an estimate of the final entitlement
which is payable to you in relation to your unused annual leave, Pro-Rata long service leave and payment in lieu of
notice.
The Company will aim to ensure that your final entitlements are paid to you within two weeks of your termination
date. These payments will be made in accordance with your current banking instructions.
Once your payments have been made we will write to you giving you full details of your actual payments. If you
have any questions about any of the above information or if you require any additional assistance please do not
hesitate to ring me on 9225 5500.”

129 Significantly, that letter advised that Mr Matthews’ employment would conclude at close of business on Tuesday, 31 July
2001, which differs from the date of dismissal mentioned in the facsimile to staff of the previous day. Mr Bowe gave evidence
that on 31 July 2001 he asked Mr Di Lallo what date the termination would take place on, and Mr Di Lallo said that it would
be 31 July 2001 (my emphasis) (see page 209 (TFI)).

130 Again, Mr Di Lallo’s evidence was that he had no knowledge of this document until the proceedings at first instance were
afoot. He could not recall seeing any documents relating to the termination payments to Mr Matthews, nor did he instruct
anyone to write the letter of dismissal of 31 July 2001.

131 There was also forwarded a certificate of service on Cool or Cosy Group letterhead (see page 175 (AB)) dated 31 July
2001 signed by Mr Bowe, which, formal parts omitted, reads as follows:-

“This is to confirm that Tony Matthews has been employed by Cool or Cosy Pty Ltd on a full time basis from
14 August 1995 to 31 July 2001.”

132 Mr Di Lallo said in evidence that he did not see the certificate of service before it went out. Mr Bowe gave evidence that he did
not prepare the certificate of service but that he chose the usual letterhead for it. Ms Mary Browne, another employee, prepared
the certificate. Mr Bowe further added that he knew that Mr Matthews worked for Cool or Cosy (see page 212 (TFI)). Mr
Anthony Iezzi said in evidence that he saw no document which issued relating to the national general manager’s position being
made redundant.

133 Mr Di Lallo said in evidence that the directors had a meeting with Mr Clack that afternoon, 30 July 2001. They were
confronting at the time, he said, not just the problem of Mr Matthews, but a whole raft of issues, including the survival and
viability of the companies. Mr Clack was described by Mr Di Lallo as conciliatory.

134 Mr Iezzi asked Mr Di Lallo on 1 August 2001 if he had heard from Mr Matthews, and Mr Di Lallo said that he had not.
135 About 10.00 or 10.30am on Wednesday, 1 August 2001, Mr Di Lallo rang Mr Matthews and said that it was terrible what had

happened to the company. According to Mr Matthews, Mr Di Lallo told him that Mr Matthews would get a letter of
redundancy. Mr Matthews said that Mr Di Lallo replied that he could not tell him who would be handling it. Mr Matthews had
not received a letter from Mr Bowe. Mr Matthews complained that he had been dealt with harshly (see page 66 (TFI)), he said.
Mr Di Lallo also told him that it was a decision that had to be made and it was made by Mr Iezzi. He also said that Mr Di Lallo
said that the other directors outvoted him three to one. This was the time when Mr Di Lallo promised Mr Matthews the
reference which was never in fact given to him. It was not denied that he had been promised a reference.

136 In cross-examination, Mr Matthews said, during that conversation, that he explained to Mr Di Lallo that he needed to start
looking for a job straight away.

137 On Wednesday, 1 August 2001, Mr Di Lallo told Mr Iezzi that he had heard nothing from Mr Matthews. Mr Di Lallo said in
evidence that Mr Iezzi thought that it was a good idea that he speak to Mr Matthews, even though Mr Matthews had acted
inappropriately, just to see what his feelings were and to let him know that the door was still open. He rang Mr Matthews,
Mr Di Lallo said in evidence, and said that whilst Mr Matthews was not hostile he was very non-committal. He also said that
Mr Matthews said nothing about his position being made redundant, nor did he ask whether he was still employed or not.
Mr Di Lallo said that he rang to tell Mr Matthews that the door was still open, but Mr Matthews was uncommunicative. Most
importantly, whatever the reason, Mr Di Lallo did not tell Mr Matthews that the door was still open.

138 On 2 August 2001, Mr Di Lallo found, he said, a parcel at his house. It contained presents given by him to Mr Matthews and
was accompanied by an abusive letter. It was then that Mr Di Lallo, and only then, decided to dismiss him forthwith, he said.
That this occurred was not put to Mr Matthews in cross-examination, nor was the letter produced. Mr Di Lallo said that he
informed Mr Bowe, Mr Webb and Mr Clack what was going to happen, and Mr Bowe handled the termination. He said that
Mr Bowe handled the documents relating to the termination of employment.
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139 Mr Matthews received the letter of 31 July 2001 and then rang Mr Bowe because the redundancy payment was insignificant
and the notice was incorrect. He had not at this time met Mr Bowe. There was also some disagreement between them about the
time for the collection of Mr Matthews’ company car, a BMW, and other company property from Mr Matthews’ house, but
that was resolved. Another complaint was that the termination payment made was not based on his real salary of $160,000.00.
According to Mr Anthony Iezzi, Mr Matthews rang him on 11 September 2001 and complained about Mr Di Lallo. He also
said, according to Mr Iezzi, “Just give me what I’m entitled to”. He had no other discussion or contact with Mr Matthews.

140 Mr Matthews’ evidence was that he suffered from depression, anxiety and shock as a result of his dismissal and consulted a
psychiatrist whom he attended for three months. His evidence was that he was currently running a photography business.

141 Mr Di Lallo’s evidence, also, was that there was generally provision for one week’s notice of termination in Cool or Cosy
contracts. Mr Di Lallo also said that one employee might have been given two weeks notice or one month, once, but, in
Mr Matthews’ first contract there was provision for one week’s notice. Mr Matthews first said that there was one week’s notice
expressed in his previous contracts and in other contracts. However, Mr Di Lallo’s evidence was, too, that there was no
separate policy to that effect, that is for the giving of one week’s notice, by either employer or employee and there was no
evidence of any written promulgation to employees or anyone else of such policy. There was no written or oral term of
Mr Matthews’ current employment agreement that the contract of employment was terminable by one week’s notice on either
side.

142 It is noteworthy that Mr Roberts said in evidence that he was not sure when “they” were employed by Citigroup and that it
could have been December 2001.

143 Mr Webb ceased to be a director of Citigroup in December 2001, and Mr Gabrielle Iezzi and Mr Roberts became directors.
144 Citigroup had no income and huge debts at the time, and Mr Roberts “put Citigroup into the hands of, Featherby Reilly”, (the

liquidators).
145 As was common ground, Citigroup went into liquidation. Thermoseal Pty Ltd, another company in New South Wales, went

into liquidation, too, as, of course, did NCI.
146 Cool or Cosy’s domestic operations were continuing as at the date of the hearing at first instance, however.
147 It is clear that, for superannuation purposes, Mr Matthews’ employer was designated as “Cool or Cosy”, which Mr Iezzi said

was a mistake, because the company was dormant.
148 He said that Citigroup was Mr Matthews’ employer in 2001.
149 Mr Di Lallo said that they had similar discussions to those which took place with Mr Matthews, with Mr Clack about his

position being made redundant, but his approach was conciliatory. Mr Clack’s employment was terminated about the end of
August 2001 or early September 2001, whereupon he purchased one of the NCI businesses from the administrators.
Mr Di Lallo said somewhat significantly that he, Mr Clack, knew that “the writing was on the wall”.

150 Mr Matthews occupied the position of a national general manager, I should observe, for nine months only.
151 Mr Di Lallo, in cross-examination, described the dismissal. He qualified what he had said earlier, too, by saying that he did not

mean it if he said that Mr Matthews was not working out in the position of national general manager. He also said, in fact, that
Mr Matthews was an able general manager. Mr Di Lallo also said it was incorrect to say that Mr Matthews would be
terminated once he mentioned lawyers. Mr Di Lallo said that Mr Matthews’ termination was brought about by his own actions
in not being conciliatory and not wanting to discuss a path forward and finding a path forward “with us in the company’s
perspective and his own” (see pages 337-338 and 339-340 (TFI)).

152 Mr Di Lallo’s evidence was that the state manager position in this state had not been filled as at the time the application was
heard, and that the work was being performed by him and by his fellow directors. The memorandum of 30 July 2001, no matter
whose mistake it was, was harsh and upsetting, Mr Di Lallo admitted in cross-examination.

153 Some oral evidence of Mr Di Lallo and some written evidence should also be referred to. A sickness and accident policy
relating to Mr Matthews was in the name of Ceil and that is the company which is recorded as having paid the premiums on it.
The reason why they did that, Mr Di Lallo agreed, was because “as national general manager employed by Ceil Comfort Home
Insulation Pty Ltd, (my emphasis) Mr Matthews was a key employee” (see page 364 (TFI)). This was a very important
admission. Significantly, too, Mr Di Lallo agreed in cross-examination that it was probable that Mr Matthews could have filled
the position as Western Australian state manager, but that Mr Anthony Iezzi said that he could not because of Mr Stark’s case
for unfair dismissal in the Commission.

154 Exhibit A4(33) (pages 189-193 (AB)), the superannuation policy relating to Mr Matthews, identifies the employer as Cool or
Cosy Pty Ltd, and his Qantas Frequent Flyer Club membership is also in its name (see exhibits A4(12), page 77 (AB) and
A4(33), page 189 (AB)).

155 Citigroup’s only income, Mr Di Lallo said, was from companies within the group.
156 I want to draw attention to the following documents:-

a) There is a letter from the liquidator, Mr M D Reilly, of 8 April 2002 which advises that the liquidator has no documents
in its possession in relation to Citigroup (see page 53 (AB)).

b) On 14 August 1995 (see pages 54-55 (AB)), the appointment of Mr Matthews as sales manager provides for two weeks
notice for termination by either side.

c) At page 56 (AB) there is a Cool or Cosy letter of confirmation of employment which refers to termination on one
week’s notice.

d) The increase of salary (see page 59 (AB)) is on the same letterhead and refers to Cool or Cosy.
e) The appointment of Mr Matthews as general manager/sales manager of Cool or Cosy as it is described dated 13 March

1996 is on Ceil letterhead (see page 60 (AB)).
f) The amount of the prize of $4000.00 for Mr Matthews was drawn out of the COC Pty Ltd account (see page 63 (AB)).
g) A note to Mr Webb from Mr Matthews is on Cool or Cosy letterhead dated 14 August 1998 and it authorises deduction

of his own commission and remuneration (see page 66 (AB)).
h) The hire purchase agreement or lease of a BMW in the name of COC Pty Ltd of 22 February 2001 (see page 67 (AB))

shows the hirer as COC Pty Ltd and the insured as COC Pty Ltd (see page 71 (AB)).
i) Mr Matthews is identified as a Cool or Cosy employee (see page 76 (AB)).
j) Even as at 20 March 2002 his name appears as a Qantas Frequent Flyer with the company concerned being “Cool or

Cosy” (see page 77 (AB)).
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k) A memorandum to all staff and consultants from Mr Mario Di Lallo, company director, on Cool or Cosy/Ceil letterhead
is dated 19 October 1999 (see page 79 (AB)) and advises that Mr Matthews had accepted the position of national
general manager and would be in charge of the overall operation of New South Wales, Tasmania and Western
Australia.

l) The national general manager’s business card merely has the Cool or Cosy logo on it.
m) From July 1999 to June 2000, Mr Matthews was paid via Jalna Marketing Pty Ltd, and one note shows that he was paid

$22,100.00 for Ceil consulting and COC Pty Ltd wages of $93,132.00 (see exhibit A4(16), page 82 (AB)).
n) The document at page 84 (AB), an unsigned contract marked “revised”, states that Ceil engages Mr Matthews’ services

through his company and Ceil is referred to thereafter throughout the document. However, it is undated.
o) At page 90 (AB) (exhibit A4(19)) prescribes Mr Matthews as receiving $160,000.00 per annum and being employed by

Ceil. Again, no termination period is expressed in it.
p) At page 112 (AB) there is reference to the company registration and notes their addresses without identifying the

individual companies.
q) At page 113 (AB) there is a list of the principal trading companies in the Cool or Cosy Group, and the names of the four

directors (see also the diagram of management and other structures at pages 116-117 (AB)).
r) It is noteworthy that Ceil is the policy holder of the total care plan for Mr Matthews (see page 188 (AB)).
s) The termination payment as at 31 July 2001 is in the name of Citigroup (see page 176 (AB)).
t) The AMP Superannuation Savings Trust is in the name of Cool or Cosy as employer (see page 190 (AB)) (see also the

company record extracts at page 195 (AB) et seq).
FINDINGS AT FIRST INSTANCE

157 I summarise the Commissioner’s findings at first instance hereunder.
The Employer
158 The Commissioner at first instance generally preferred the evidence of Mr Di Lallo and Mr Anthony Iezzi to that of

Mr Matthews, she observed, and accepted Mr Di Lallo’s and Mr Iezzi’s evidence in all matters, except in respect of
Mr Di Lallo’s evidence as to the memorandum to staff which he signed on 30 July 2001.

159 The Commissioner was required to consider the true identity of Mr Matthews’ employer at the time of termination of
employment in late July or early August 2001.

160 The fact of the matter was this. A number of companies, at the material times, were engaged in the manufacture, retail and
installation of cellulose fibre insulation and trade as “Cool or Cosy”.

161 At the time of the termination of Mr Matthews’ employment by letter dated 31 July 2001, different companies were operating
in different states, working co-operatively and using the same trading name of “Cool or Cosy”, and also using the same logo.
These companies were referred to in the reasons for decision as the “Cool or Cosy Group”.

162 The companies included the first respondent, Cool or Cosy, which, in evidence, was said to be dormant and which had no
income or expenditure; Ceil, a named respondent operating in New South Wales, COC Pty Ltd, not a named respondent, but
operating in Western Australia and Tasmania, and several other companies operating in other states.

163 The Commissioner at first instance accepted Mr Di Lallo’s evidence that Cool or Cosy became COC Pty Ltd in the mid
1990’s.

164 It was generally accepted that Mr Di Lallo is or was the managing director of all of the businesses in which he was involved,
and was, indeed, the senior management person, as the Commissioner at first instance found. Mr Mario Di Lallo,
Mr Anthony Iezzi, Mr Gabrielle Iezzi, and Mr Peter Roberts were directors of a number of companies, including Cool or Cosy,
Ceil, COC Pty Ltd, Natural Fibre Pty Ltd, and Morcanna Pty Ltd.

165 Before the termination of Mr Matthews’ employment, there were two national general manager positions, one for domestic
operations and one for commercial operations. Mr Matthews held the domestic position, and Mr Greg Clack held the
commercial position. The state manager in Western Australia, Mr Michael Stark, in early 2001 was dismissed, allegedly on the
grounds of redundancy. He challenged this dismissal on the grounds that he had been made redundant and the employer
defended it.

166 Citigroup was described by Mr Di Lallo in evidence as a “management company at arms length to any of the Cool or Cosy
Group” engaged to provide management services. Its sole director was Mr Webb, who was also the company secretary of some
of the companies within the group, and was also the chief financial officer of some of them. It was said by the first two
respondents that, at the time of termination of Mr Matthews’ employment, Mr Matthews was an employee of Citigroup.

167 The evidence of all of the witnesses, except Mr Bowe, who had only joined Citigroup in late June 2001, indicated that in
2000 and the first half of 2001, substantial activity was undertaken with a view to the formation of a consolidated Cool or Cosy
company moving towards a listing on the Australian Stock Exchange by way of a public float. The activity aimed at achieving
that purpose included the engagement of external consultants, the establishment of a de facto or interim board of directors for
the purposes of creating and conducting the unified business; examining the benefits of the focus of the business being moved
to New South Wales, and generally to the eastern seaboard where the opportunities were seen as greatest; engaging
accountants and lawyers to undertake the necessary process associated with fundraising and moving the senior management
personnel and the administration and accounting functions into the head office in Adelaide Terrace in Perth.

168 In addition, and significant for the purposes of the matter, the first two respondents say that Citigroup, the third respondent,
became the employer of the executive, management and financial and administrative services employees for the group for the
purpose of bringing them together and for the purpose of recharging the costs to the companies concerned.

169 The Commissioner at first instance observed that Mr Matthews lacked understanding of or was ignorant of company structures
and corporate arrangements, which was unusual for one in such a senior position. However, there was a multitude of
companies, the Commissioner found, trading under the Cool or Cosy name, with various letterheads and arrangements which
made identification difficult.

170 The Commissioner found that Mr Matthews lacked understanding of who his employer was or of the names and relationships
of the companies and operations and referred, as an example, to page 65 (TFI) where it seems that Mr Matthews had wrongly
assumed that COC Pty Ltd was the same as Cool or Cosy.

171 The Commissioner found that Mr Matthews was initially engaged in August 1995 by COC Pty Ltd, which was the name on the
letterhead on which his letter of appointment was typed (see exhibit A4(1)). However, the letterhead itself is not necessarily
indicative of the identity of the employer. He was the sales manger for the state of Western Australia and the company
operating in Western Australia was COC Pty Ltd.
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172 On 13 March 1996, on the letterhead of Ceil, Mr Anthony Iezzi and Mr Roberts, signing as directors, recorded Mr Matthews’
appointment as “General Manager/Sales Manager with Cool or Cosy Ltd W.A. Branch”. In his capacity as Western Australian
general manager, and later as a national general manager, Mr Matthews reported to Mr Di Lallo on a daily basis speaking at
length about all matters relating to the business.

173 There is a substantial amount of documentary evidence and correspondence. This is referred to in the reasons for decision.
174 Exhibit A4(33) (page 189 (AB)) refers to the AMP Superannuation Savings Trust Account.
175 Before 19 October 1999, Mr Matthews had held the position as general manager/sales manager of the Western Australian

operation which was conducted by COC Pty Ltd. He also set up the Tasmanian operation using COC Pty Ltd accounts and
processes, and spent a considerable amount of time in Tasmania doing this whilst retaining his Western Australian position. He
also reported to Mr Di Lallo who was the managing director of those companies in which he was involved. The Commissioner
at first instance concluded that until at least 19 October 1999 he was an employee of COC Pty Ltd, the company which
operated in Western Australia and Tasmania.

176 From October 1999, he became general manager for New South Wales, Western Australia and Tasmania, his appointment
being announced on the letter of Ceil by Mr Di Lallo. However, he continued to work from Western Australia visiting other
states as necessary. His group certificate for the financial year 1999/2000 shows the employer as Cool or Cosy Natural
Insulation Pty Ltd, but there was no such company within the group.

177 In October 2000, he was appointed national general manager of domestic operations. It would seem that his salary up to June
2000 was paid by COC Pty Ltd and Ceil paid a consultancy fee which was paid to Jalna Marketing Pty Ltd, but not to
Mr Matthews as an employee. There was a good deal of conflicting evidence as to who Mr Matthews’ employer was from
October 1999. The balance of that evidence, according to the Commissioner at first instance, favoured Mr Matthews having
been employed by COC Pty Ltd from October 1999, as he had been previously, until October 2000.

178 The first two respondents said that Mr Matthews was employed by Citigroup from the end of October 2000. This was about the
time that he was appointed national general manager for domestic operations.

179 He received, he said, an employment declaration form in early October 2000 stating that he was employed by Citigroup. He
was concerned about this and said that he asked Mr Di Lallo why this was, and Mr Di Lallo said “Who do you think your pay
should come from? It must come from Citigroup as an easy means for us to distribute your wages”. Mr Matthews said that he
asked “But I still work for Cool or Cosy don’t I?.” Mr Di Lallo was said to have replied “Yes”. Mr Matthews said that he then
asked for an employment form to substantiate who he was working for, and he was told “We are working on it now”.
Mr Matthews said that, as a result of that conversation, he believed he was employed by Ceil, but that for administrative
reasons he would be paid through Citigroup and they would distribute the costs.

180 Both Mr Matthews and Mr Di Lallo agreed in evidence that as a result of Mr Matthews’ appointment as national general
manager of domestic operations he received from Mr Di Lallo a document confirming that appointment. The terms and
conditions of employment were not before the Commission, but exhibits A4(18) and A4(19) were said to assist in this matter.

181 As to Citigroup, Mr Matthews understood Mr Webb to be in charge of the accounting staff at head office. He thought that
Citigroup was the employer of the accounting staff at head office, including a number of accountants, accountant assistants and
reception. However, he did not see himself as being part of Citigroup. However, when he had spoken to Mr Di Lallo about
documents indicating that he may be employed by Citigroup, he believed that the money was coming through Citigroup,
otherwise he had no other knowledge of Citigroup’s operations. He was asked to sign an employment declaration with
Citigroup recorded as being his employer and he did so. He said that he signed this because a matter of one to two days after he
had queried with Mr Di Lallo why he was being paid through Citigroup he understood the explanation Mr Di Lallo gave him
and he accepted that his pay would be going through Citigroup for the company’s purposes.

182 The first two respondents said in evidence that Citigroup was not merely a mechanism for recharging payments, but had the
genuine function of bringing the separate companies together and to facilitate the float. Mr Matthews’ second group certificate
for the 2000/2001 financial year, for the period from 1 November onwards, showed the employer as “Citigroup Pty Ltd” (see
exhibit R5).

183 There were a number of other documents referred to, and the Commissioner at first instance found as follows:-
a) That in his role as national general manager, Mr Matthews was genuinely employed by Citigroup because his role in

that position included drawing the businesses together in his particular area of expertise of sales and marketing.
b) That he was not at the time of the termination of his employment, or at any other time, an employee of Cool or Cosy. In

any event, that company was dormant at the time of the termination.
c) That although he spent a considerable amount of his time immediately prior to the termination in Sydney, his was a

national position. Ceil was the New South Wales based company. There is no evidence, apart from Mr Matthews’
erroneous assumptions, that Ceil was the national arm of the business. If there was any such body, it was Citigroup in
its role as the employer of the senior management. The Commissioner found then that Ceil was not Mr Matthews’
employer.

d) That Mr Matthews was employed by COC Pty Ltd from the time of his engagement until at least around October 1999.
There was no direct evidence that his employer changed until he was employed by Citigroup in October 2000. He knew
of this because he discussed it with Mr Di Lallo when he was asked to complete an employment declaration form for
taxation purposes, and he did so. He was to continue to perform work for the Cool or Cosy businesses, and he was
reassured of this by Mr Di Lallo. However, from that point until the termination of his employment, his employer was
Citigroup. The senior management team, the finance and administration staff were all said to be employed by Citigroup
at the time of Mr Matthews’ termination. Mr Di Lallo, to whom Mr Matthews reported, was also an employee of
Citigroup. Yet Citigroup was the only company associated with the group in which Mr Webb was the sole director and
shareholder. The directors of the companies within the group trading as Cool or Cosy included Mr Di Lallo,
Mr Anthony Iezzi, Mr Gabrielle Iezzi and Mr Roberts. Mr Webb was not a director. The Commissioner at first instance
does not suggest that Citigroup’s status as the employer was a sham. That company had a legitimate purpose and role in
the anticipated, but ultimately failed, float.

e) That even if Citigroup was not genuinely Mr Matthews’ employer but was merely a tool for the allocation of costs to
the various companies, then it was likely that COC Pty Ltd was the real employer at the time of dismissal, as his
employer did not change in October 1999. However, Mr Matthews did not proceed against COC Pty Ltd.

f) The Commissioner concluded that at the time of his dismissal, Mr Matthews was not employed by either of the first two
respondents.
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g) That there was no suggestion before the Commissioner at first instance that the corporate veil ought to be pierced for
the purpose of identifying Mr Matthews’ employer, if that were necessary.

h) That Mr Matthews maintained steadfastly that Ceil was the employer.
i) That the application, as it related to the first and second respondents, ought to be dismissed, and Mr Matthews ought to

now indicate his intentions in respect of the third respondent.
Unfair Dismissal Claim
184 The Commissioner at first instance went on to deal with the unfair dismissal claim and found:-

a) That although Mr Matthews’ employment had not been terminated by the employer prior to Mr Matthews leaving the
office, the distribution of the memorandum of 30 July 2001 from Mr Bowe to all staff and signed by Mr Di Lallo
advised, most relevantly:-

“Due to restructuring within the organisation the position of National General Manager is excess to our
company requirements.
Tony Matthews has left our employ effective 30 July 2001.
Any telephone calls/enquiries to be directed to (Tenille Barton) Head Office.
Regards
Signed
Mario Di Lallo
Managing Director”

b) That on 31 July 2001, Mr Bowe sent a letter to Mr Matthews confirming that the termination was on account of
redundancy of the position.

c) The Commissioner went on to find that, in the circumstances, a lack of an adequate redundancy payment did not
constitute unfairness in the dismissal which she found occurred on 30 July 2001.

The Contractual Benefits Claim
185 The Commissioner at first instance also went on to find that she would not reach any conclusion on the matter of notice in the

absence of clear evidence, and given her conclusions in respect of Mr Matthews’ employer not being one of the named
respondents against whom he proceeded.

APPEAL AGAINST DISCRETIONARY DECISION
186 The decisions at first instance in relation to the fairness of the dismissal and contractual benefits are discretionary decisions as

such a term is defined in Norbis v Norbis [1986] 161 CLR 513 and Coal and Allied Operations Pty Ltd v AIRC and Others
[2000] 203 CLR 194. It follows that the appellant is required to establish that the Commissioner at first instance erred in the
exercise of her discretion according to the principles laid down in House v The King [1936] 55 CLR 499 and Gromark
Packaging v FMWU (1992) 73 WAIG 220 (IAC).

187 Unless it is established that the Commissioner so erred in the exercise of her discretion, then the Full Bench has no warrant to
interfere with the exercise of the discretion at first instance, and certainly no warrant to substitute the exercise of its discretion
for that of the Commissioner at first instance.

CREDIBILITY OF WITNESSES
188 The leading authority in relation to findings based on the credibility of witnesses is Devries and Another v Australian National

Railways Commission and Another [1992-1993] 177 CLR 472 where the majority held as follows at page 479:-
“....a finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an appellate
court thinks that the probabilities of the case are against - even strongly against - that finding of fact. If the trial
judge’s finding depends to any substantial degree on the credibility of the witness, the finding must stand unless it
can be shown that the trial judge “has failed to use or has palpably misused his advantage”, or has acted on evidence
which was “inconsistent with facts incontrovertibly established by the evidence” or which was “glaringly
improbable”.”

189 That principle has been applied by Full Benches of this Commission.
190 In Fox v Percy (2003) 197 ALR 201 (HC) (Gleeson CJ, Gummow and Kirby JJ) made it clear that Devries and Another v

Australian National Railways Commission and Another (op cit), as well as Jones v Hyde (1989) 85 ALR 23 at 27-28 (HC), and
Abalos v Australian Postal Commission [1990] 171 CLR 167 at 179, did not constitute a departure from established doctrine,
but was simply a reminder of the limits under which appellate judges typically operate when compared with trial judges. Their
Honours said at pages 208-209 in Fox v Percy (op cit):-

“[27] The continuing application of the corrective expressed in the trilogy of cases was not questioned in this
appeal. The cases mentioned remain the instruction of this court to appellate decision-making throughout Australia.
However, that instruction did not, and could not, derogate from the obligation of courts of appeal, in accordance
with legislation such as the Supreme Court Act applicable in this case, to perform the appellate function as
established by parliament. Such courts must conduct the appeal by way of rehearing. If, making proper allowance
for the advantages of the trial judge, they conclude that an error has been shown, they are authorised, and obliged, to
discharge their appellate duties in accordance with the statute.
[28] Over more than a century, this court, and courts like it, have given instruction on how to resolve the
dichotomy between the foregoing appellate obligations and appellate restraint. From time to time, by reference to
considerations particular to each case, different emphasis appears in such reasons. However, the mere fact that a
trial judge necessarily reached a conclusion favouring the witnesses of one party over those of another does not, and
cannot, prevent the performance by a court of appeal of the functions imposed on it by statute. In particular cases
incontrovertible facts or uncontested testimony will demonstrate that the trial judge’s conclusions are erroneous,
even when they appear to be, or are stated to be, based on credibility findings. (my emphasis)
… But in every appeal by way of rehearing, a judgment of the appellate court is required both on the facts and the
law. It is not forbidden (nor in the face of the statutory requirement could it be) by ritual incantation about witness
credibility, nor by judicial reference to the desirability of finality in litigation or reminders of the general advantages
of the trial over the appellate process.”
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191 There is such a statutory enjoinder under s49 of the Act to conduct the appeal by way of rehearing given to Full Benches of this
Commission, and as is laid down in Metwally v University of Wollongong (1985) 60 ALR 68 (HC) and subject to s49(4). That
is the duty which the Full Bench must discharge on appeal under the Act; it is not a hearing de novo.

192 I would also add that the findings of the Commissioner at first instance in this matter depended to a great extent on her
preference for the evidence of Mr Anthony Iezzi and Mr Di Lallo to that of Mr Matthews and Mr Bowe, characterising the
evidence of the latter as vague and unclear in detail.

193 She accepted Mr Di Lallo’s evidence and Mr Iezzi’s evidence, except in relation to the memorandum signed by Mr Di Lallo
dated 30 June 2001, advising staff of Mr Matthews’s dismissal. The Commissioner found that Mr Bowe’s evidence was not
entirely reliable in that he appeared to be vague about some matters, particularly given his lack of familiarity with the business
and its “procedures”. Mr Roberts’ evidence she characterised as vague, but where he had a recollection of matters accepted his
evidence.

194 I would also wish to comment that on a fair reading of his evidence, Mr Bowe was not at all vague, and, indeed, was unshaken
about instructions given to him about the memorandum advising staff of Mr Matthews’ dismissal, about the sending of the
letter of termination and about what occurred on 30 and 31 July 2001 and subsequently, including matters such as the
collection of Mr Matthews’ car from him. Notably he gave no evidence of any instructions given to him about Mr Matthews
and the termination of his employment after 31 July 2001 and not at all in relation to 2 August 2001. Those instructions were
all given, according to his evidence, on 30 July and 31 July 2001.

195 I would wish to emphasise that Mr Bowe’s evidence was evidence adduced through him when he was called to give evidence
on behalf of the respondents. He was not a witness for Mr Matthews. His evidence was not impugned, he was not sought to be
declared hostile. His evidence was part of the case for the respondents and he gave, on a fair reading, credible evidence.

196 Mr Matthews’ evidence was that he was employed by Ceil when he was national general manager and that was borne out by
the fact that his employment in that role, which included responsibility for the operations of the group in New South Wales,
Tasmania and Western Australia, was announced on Ceil letterhead. Of course, one of his main responsibilities, because of the
size of the market, was New South Wales, as it remained when he became national general manager, particularly when the
eastern seaboard and New South Wales, in particular, became a major “focus” for the group. In addition, the payment of
premium in relation to Mr Matthews’ health and injury cover as national general manager was paid by, and the policy was in
the name of Ceil. For the purposes of health and injury cover, Ceil represented in the documents that Mr Matthews was the
general manager of Ceil. The extent of the cover reflected the area of operation of that company. It was unequivocally
confirmed as a fact by Mr Di Lallo by that contradiction of his own evidence in chief which occurred when he said that
Mr Matthews was employed as national general manager by Ceil, which, of course, confirmed and corroborated Mr Matthews’
own evidence. That was entirely consistent with Mr Matthews’ uncontradicted evidence that Mr Di Lallo had informed him in
October 2000 that the payment of salary to him by Citigroup was only an administrative arrangement to distribute costs
throughout the group and that he was still employed by “Cool or Cosy”, which in evidence Mr Matthews said he understood to
mean Ceil.

197 It is noteworthy that that latter piece of evidence was most cogent because it was not in any way denied by Mr Di Lallo, in
evidence, that that conversation took place and that Mr Matthews’ evidence of it was evidence of what he and Mr Matthews
said. On a fair reading of Mr Mathews’ evidence, he knew sufficient about the group in order to give his evidence about which
company was his employer and in any event, there was sufficient other evidence about the person his employer was. Further,
his knowledge was corroborated by Mr Di Lallo in the evidence to which I have just referred. His evidence, as I have already
said, was corroborated in material parts by that of Mr Di Lallo, who was also the managing director of every company in the
group and to whom he reported on a daily basis. If anyone should know by whom Mr Matthews was employed, it was
Mr Di Lallo.

198 Mr Roberts evidence of Mr Matthews’ employment by Citigroup consisted of a mere bald assertion that Mr Matthews was
employed by Citigroup and there was Mr Roberts own somewhat vague evidence about when he himself became a director of
Citigroup, although he had been the manager. He became director apparently in December 2001, after the dismissal of
Mr Matthews. In the absence of any written contract or evidence of a contract, that bald evidence could not stand in the face of
Mr Matthews’ evidence, the documentary evidence to which I have referred above involving Ceil and Mr Di Lallo’s own
admissions both in cross-examination and in the uncontradicted conversation of October 2000 that Ceil was Mr Matthews’
employer. Very telling, too, was the evidence of the conversation in October 2000 between Mr Di Lallo and Mr Matthews,
which evidence, as I have said, was not denied. There is further evidence on that point which is necessary for me to consider.

199 There is another major set of incontrovertible facts which renders the evidence of Mr Di Lallo and with him Mr Iezzi and
Mr Roberts not credible. That is, and I refer in particular, to their assertions that Citigroup employed Mr Matthews before and
at the time of his dismissal from his position as national general manager.

200 First, this was not so for the reasons which I have expressed, namely the credibility of Mr Matthews’ evidence, the
documentary evidence in support of him, the bald evidence of Mr Iezzi, Mr Di Lallo and Mr Roberts and their lack of
credibility which I have and will express in these reasons.

201 The fact is that it simply could not, in any event, be probable or possible that he was employed by Citigroup because Citigroup
was, as described by the witnesses, a finance and administration company for the whole Cool or Cosy Group. Citigroup was
directed by Mr Webb, its sole director. He also was the sole shareholder. There was no evidence of any document evidencing
the employment of Mr Matthews, Mr Clack, Mr Di Lallo, Mr Iezzi or anyone else by Citigroup. Incontrovertibly, no director
of any company in the group was a director or even a shareholder of Citigroup at the material times. Mr Di Lallo would not
even himself characterise Citigroup as a member of the Cool or Cosy Group. Mr Matthews was not appointed to the position of
national general manager or any other position by anyone by or on behalf of Citigroup. He was appointed by Mr Di Lallo, and,
one infers, the other directors of the companies in the Cool or Cosy Group, Mr Anthony Iezzi, Mr Gabrielle Iezzi and
Mr Roberts. He received no directions either for or on behalf of Citigroup and was not subject to the control or direction of
anyone in Citigroup. The terms of his employment were decided by Mr Di Lallo and again one infers, the other directors. He
was solely subject to the control and direction of the Messrs Di Lallo, Iezzi and Roberts. Mr Matthews said that Mr Webb and
Mr Clack had no right to direct him, and there was no evidence that they did so. He was engaged in the operations of the Cool
or Cosy Group ((ie) in sales and marketing) of the domestic insulation products, which was the group’s business.

202 Citigroup had played no part in the business conducted by the group, and there was no evidence that it did. There was no
evidence of any contractual arrangement written or oral between Citigroup and COC Pty Ltd or any other Cool or Cosy Group
Company to indicate any employment arrangement for Mr Matthews. There was no evidence that Citigroup informed him that
he was its employee, or that it dismissed him.
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203 Mr Matthews was no part of finance and administration, the work of Citigroup, organisationally or otherwise. Mr Matthews
was not dismissed by any director or by anyone acting or on behalf of Citigroup. He was dismissed by three directors of every
company in the group, including the directors of Ceil, led by the “group CEO”.

204 No Citigroup director took part in this decision. Mr Webb was advised after the event quite clearly in his capacity as an
administrator of the group.

205 As to the evidence that Citigroup was the vehicle of a public float, there is no documentary evidence of that, and, in particular,
there is no mention of that fact in the draft business plan for 2001/2003 of March 2001.

206 In any event, there is little explanation and no documentary evidence of what Citigroup did. Mr Di Lallo’s evidence of what
Citigroup did as far as being any float vehicle was concerned was about the future, as far as I read his evidence, and not about
what it was doing at the time of the dismissal of Mr Matthews.

207 Further, there is the employment agreement which was drafted by Mr Iezzi on Mr Di Lallo’s instructions and was rejected by
Mr Matthews. The draft agreements which followed it (exhibits A4(18), page 84 (AB) and A4(19), page 90 (AB)) refer to
“Ceil” as being Mr Matthews’ employer and were handed by Mr Webb to Mr Matthews but not executed. Of course, if
Citigroup was not the employer of Mr Matthews, Mr Webb certainly had no authority in that regard and that is consistent with
all of the other evidence. However, Mr Webb was the chief finance officer of the group and the secretary of a number of
companies in the group and it therefore is quite fatuous to say that he had no authority to either draft the documents or present
them to Mr Matthews for signature. Given that this was a contract for one of the two national general managers who reported
direct to Mr Di Lallo, and in his absence the other directors, it is not credible that Mr Iezzi and Mr Di Lallo had no knowledge
of these agreements or what had occurred with them or that Mr Webb had acted without authority. There was Mr Bowe’s
uncontroverted and clear evidence, too, that he found (exhibit A4(19)) on Mr Matthews’ personnel file and that that document
was also discovered in evidence by the respondents, that named Ceil as Mr Matthews’ employer. That also is clear evidence
that Ceil was Mr Matthews’ employer and so regarded itself. Exhibit A4(18) was handed to Mr Matthews by Mr Webb, the
chief finance officer of the group. Mr Di Lallo denied knowledge of exhibits A4(17) and (18). Mr Iezzi said that he had never
seen exhibits A4(18) and (19) and also said that Mr Webb had no authority to draft Ceil contracts.

208 Further, even when Mr Iezzi had been asked to draft the employment agreement for Mr Matthews as national general manager
and did so, it is difficult to accept that Mr Webb, the chief finance officer of all the group and secretary of the company, could
be acting without authority when he dealt with that matter further. This evidence is entirely improbable. Further, Mr Di Lallo,
again somewhat incredibly denied knowing the amount of salary which Mr Matthews was being paid as national general
manager and denied writing the amount of his salary on any of the agreements.

209 It is necessary to consider the question of credibility further. The parties agreed in evidence that without warning on 30 July
2001 Mr Di Lallo told Mr Matthews, in the presence of the other directors of the company in the group and Ceil directors,
amongst them, that Mr Matthews’ position would be made redundant. No matter who raised it, Mr Matthews was, on all of the
evidence, told that he could not return to Western Australia as state manager. Mr Di Lallo and Mr Iezzi both opposed it.
Mr Matthews was therefore given no notice or warning of the decision that he had no job. It is quite clear that that much was
not in dispute about what occurred in the two meetings. No one told Mr Matthews that there would be any alternative position
for him in any terms which might assist him, or perhaps at all. There was no discussion or no sufficient discussion about how
this sudden alleged redundancy and retrenchment and its effects might be softened. Mr Iezzi said that he had some ideas but
did not tell Mr Matthews. Mr Di Lallo’s evidence was to the effect that nothing was done about an alternative position for
Mr Matthews and there were other and greater problems because of the company’s financial situation which were being dealt
with. In the first meeting, Mr Matthews was not told that the door was still open to employment in the company in any
concrete way, if at all. In the second meeting, there is no doubt that Mr Matthews was upset and angry. He did not deny it and
again he was left in no doubt that the Western Australian state manager’s position was not available.

210 All that occurred was that he was told that his position was redundant; and, accordingly, as a consequence, his employment at
$160,000.00 a year plus other remuneration had simply gone and there was nothing left and no prospect of anything left for
him. He was not told that he would obtain any other employment or when that might occur. He had at that time been
retrenched. He was told to take the next day off. Mr Matthews was obviously and justifiably shocked and upset. That was
entirely understandable. Mr Matthews was also told that he had failed, it was open to find. There was evidence from
Mr Di Lallo, denied by Mr Matthews, that he had angrily accused them as “wogs” of doing him wrong and sticking together
against him. There was no evidence of that being said by Mr Roberts or Mr Iezzi. In addition, Mr Di Lallo himself seemed to
indicate that he had forgiven Mr Matthews even though he had behaved “inappropriately”. It was not open to find, given the
credibility of witnesses, that any racial slur was directed by Mr Matthews to anyone or said.

211 When he left the room after the second meeting, on Mr Bowe’s evidence, Mr Matthews was angry and said words to the effect
“the bastards have sacked me”, which indeed, even on their evidence, they had done. Mr Bowe was clear and unshaken in his
evidence, which he gave, as I have said before, as part of the respondents’ case, not Mr Matthews’ case, it was open to find and
should have been found. Next, Mr Bowe said, as I understand it, that shortly after Mr Matthews had left, Mr Iezzi and
Mr Di Lallo came to Mr Bowe and instructed him that, in fact, not only had Mr Matthews been made redundant, but that his
employment had ended and he had gone. That this also was partly corroborated by the evidence of Mr Roberts and Mr Iezzi in
that they admitted that his personal assistant, Ms Tennille Barton, was instructed to take no telephone calls from Mr Matthews.
Significantly, too, Mr Roberts, Mr Di Lallo and Mr Iezzi wished to tell the other employees that Mr Matthews had gone and
were concerned, as I infer, that as he was still the national general manager, he might give damaging directions to other
managers. They also, on the evidence, made it clear that they wanted staff informed that Mr Matthews was gone before staff
started ringing up to find out what was going on. Accordingly, the memorandum of 30 July 2001, which made it clear that
Mr Matthews was dismissed, was signed by Mr Di Lallo and distributed, and was brought to Mr Matthews’ attention only by
another employee. All of that occurred shortly after the second meeting in the early afternoon, it would seem.

212 Mr Bowe’s evidence was that the wording of the document put into actual form by Ms Barton, was as Mr Di Lallo instructed
him and her to word it. He was not shaken in that evidence. Mr Matthews was given no notice that this document was being
sent. Mr Di Lallo’s evidence was that the memorandum, which was a very short three and a half line document, which
Mr Di Lallo signed before it went out, was correct except for the middle line which read “Tony Matthews has left our employ”.
That sentence is corroborative of and consistent with Mr Bowe’s evidence, and explains Mr Matthews’ own justified anger and
shock.

213 There was no evidence that Mr Matthews said that he had left or was going to leave his employ. He had been retrenched
because his position had been made redundant and he had no new position to go to. He had gone home after the second
meeting without any prospect of any concrete position being made available to him.

214 The memorandum makes it quite clear that the national general manager position had been made redundant and that, as a
result, Mr Matthews was no longer employed by the group or any company within the group.
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215 Mr Di Lallo said that the memorandum advising of the termination of Mr Matthews’ employment was not in accordance with
his instructions. His explanation was that he had not read the middle line of the document, only the first line and signed it and
it went out. His evidence is simply not credible. He could not have signed it without reading the middle and last line. Further,
he did not say that the last line was incorrect.

216 In the face of Mr Bowe’s evidence of the instruction given to him, having regard to the brevity of the document which
Mr Di Lallo signed and its acknowledgement of the redundancy, his explanation that he did not read the second line and did
not approve of it is simply not credible. (The Commissioner at first instance correctly so found). It is quite clear, and therefore
open to be found, and it should have been found, as in fact was found, that that was a notice of termination fully intended to be
sent.

217 Next, there was the letter of 31 July 2001, written after the notice was sent on 30 July 2001 and forwarded to staff, signed by
Mr Bowe, advising Mr Matthews that he was being dismissed by retrenchment. On Mr Bowe’s evidence, Mr Di Lallo told him
when he asked that the date of termination in the letter to be sent to Mr Matthews should be 31 July 2001. That meant that
Mr Di Lallo well knew about the sending of that letter and approved its contents, and, in fact, was consulted about its contents
by Mr Bowe, as in relation to the dismissal of a national general manager one would expect.

218 Mr Bowe then, as was his and Mr Matthews’ evidence, arranged, with some difficulty, the collection of Mr Matthews’ rented
car and other company property. There were discussions, too, about the calculation of his entitlements. That this occurred
merely because Mr Bowe decided that it would is simply not credible.

219 Mr Matthews never returned to his place of employment, nor was he asked to. He was never told that the memorandum of
30 July 2001 contained an error. The memorandum was never recalled or corrected by Mr Di Lallo or anyone else. No one else
seems to have been advised that it contained any error. Mr Di Lallo himself admitted that the sending of the memorandum was
harsh and unfair. That this was so adds to the implausibility of Mr Di Lallo’s evidence in that respect and on material matters.

220 Mr Di Lallo, in evidence, said he knew nothing of the letter of 31 July 2001, the actual letter notifying Mr Matthews of his
dismissal, until the proceedings at first instance were afoot. He also said that he did not know either of any monies being paid
to Mr Matthews in connection with his termination of employment. Mr Di Lallo alleged that Mr Matthews was not in fact
dismissed until 2 August 2001, after Mr Di Lallo’s telephone call of 1 August 2001 to Mr Matthews, and the return of gifts and
Mr Matthews’ letter received on 2 August 2001.

221 However, the fact that Mr Di Lallo, and to a lesser extent Mr Iezzi, professed ignorance of the fact that Mr Bowe had sent a
notice of termination soon after a memorandum to staff to the same effect and that it was done without their instructions, is
again, simply not credible, given that Mr Matthews was the national general manager and his dismissal was the decision of the
directors, including Mr Di Lallo and Mr Iezzi. Again, there is Mr Bowe’s evidence that he discussed at least part of its contents
with Mr Di Lallo, as I have said. If Mr Iezzi’s and Mr Di Lallo’s evidence is accepted, then Mr Bowe or someone else was
being permitted to unilaterally dismiss a national general manager when his position had been made redundant by the directors.
Further, Mr Matthews thereafter had no employment purely by Mr Bowe’s action. Further, it would mean that Mr Matthews
was dismissed without the directors’ knowledge or consent, or that knowing of it they did nothing to prevent it. That is simply
not credible. It also flies in the face of Mr Di Lallo’s evidence that he found it necessary telephone Mr Matthews on 1 August
2001. In that conversation, too, he did not ask him to return for the somewhat lame reason that Mr Matthews was
uncommunicative although it was the professed purpose of his call namely to tell Mr Matthews that “the door was still open”.
He had, after all, allowed notice of termination to be given, he had permitted Mr Matthews to be indirectly advised that the
staff had been told that he had been dismissed, and Mr Matthews was being pursued for the return of company property.

222 Mr Matthews was concerned about his entitlements, having been dismissed, and Mr Di Lallo even then did not tell him that he
had not been dismissed nor did he offer him a new job. It is perfectly clear, and it was open to be found and should have been
found, as the Commissioner at first instance did find, that on 30 July 2001 Mr Matthews had been dismissed. In fact, before the
sending of the memorandum of 30 July 2001, he had been dismissed because he had been retrenched without the offer of a new
job.

223 It therefore follows that Mr Di Lallo’s evidence, and the evidence of Mr Iezzi and Mr Roberts, was evidence which was not
credible, particularly, but not solely because their evidence was in conflict with that of Mr Bowe and with objective facts
contained in the memorandum of 30 July 2001 and the letter of 31 July 2001 and other documents. Further, on a fair reading,
Mr Matthews’ evidence was credible and not challenged on some important issues.

224 Mr Matthews’ evidence that Mr Di Lallo told him that he would get a letter of redundancy in the conversation of 1 August
2001 was, in the circumstances, far more credible, as was his evidence that Mr Di Lallo blamed Mr Iezzi for Mr Matthews’
dismissal, than Mr Di Lallo’s professed ignorance about the dismissal. Notably, there was no denial by Mr Di Lallo that he
offered to provide Mr Matthews with a reference on that occasion, which he never did. It is difficult to understand why, on
Mr Matthews’ uncontradicted evidence, he offered to give him a reference, if, in fact, his employment had not been terminated.
Of course, it had been. It therefore gives the lie to any assertion by Mr Di Lallo, even if his evidence were not credible for
other reasons, that he decided to dismiss Mr Matthews only after the return of presents which Mr Di Lallo had given to
Mr Matthews on 2 August 2001, after the telephone conversation. All of this is more consistent with Mr Matthews’ version of
the conversation and with the fact that he had been dismissed, as he had. Mr Di Lallo also admitted in evidence saying that
Mr Matthews had not worked out in the job of national general manager, but later contradicted himself saying that he was a
“very able senior manager”.

225 It is also entirely and highly improbable that Mr Di Lallo would not know what Mr Matthews was being paid or that he had not
seen any draft agreement for a national general manager who reported to him daily, whose appointment he announced and
whom he led his colleagues in dismissing and personally informing of this decision.

226 Mr Iezzi’s evidence that he did not know of the dismissal notified by the letter of 31 July 2001 was not credible in the face of
Mr Bowe’s evidence. Mr Di Lallo’s evidence was not credible either. Mr Iezzi’s instructions to Mr Bowe, as Mr Bowe
recounted them, and Mr Matthews’ own evidence corroborated by Mr Bowe, is the evidence which should have been accepted
against that of Mr Roberts, Mr Di Lallo and Mr Iezzi.

227 The Commissioner at first instance quite correctly found that Mr Matthews was dismissed on 30 July 2001. Implicit in that is
that the Mr Di Lallo was not telling the truth when he said that he had not read the memorandum advising staff of
Mr Matthews’ termination, and when he denied that Mr Matthews was not dismissed until 2 August 2001.

228 It is noteworthy, too, that Mr Di Lallo’s evidence, too, was that Mr Matthews was dismissed because his position was made
redundant, but also his evidence was that, on the other hand, Mr Matthews was dismissed because his termination “was
brought about by his own actions in not being conciliatory and wanting to discuss a path forward”. The fact of the matter is
that there was no real attempt to discuss a path forward with him, and, in fact, that he was dismissed without any real attempt
to discuss any path forward.
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229 For all of those reasons, the evidence of Mr Bowe and Mr Matthews should be preferred to that of Mr Iezzi, Mr Roberts and
Mr Di Lallo where there is any conflict. The Commissioner at first instance should have found, and was correct to find as she
did, that Mr Matthews was dismissed on 30 July 2001. To do otherwise would be to make findings which were glaringly
improbable.

230 I would add that, on a fair reading of Mr Matthews’ evidence, and on the evidence as a whole, he was clear enough on essential
matters, and, indeed, unshaken in relation to them, as well as uncontradicted, for his evidence to be treated differently from the
manner in which it was so treated. His contradiction of the extent of his attendance on the psychiatrist or psychologist was
inconsequential and not an error deleterious to a proper finding that he was a credible and honest witness; nor was it an
example, on a fair reading, of such vagueness that his evidence should not be accepted. His knowledge of the structure of the
group was sufficient.

231 Thus, for those reasons, and applying Fox v Percy (HC) (op cit), the mere fact that the Commissioner necessarily reached a
conclusion favouring the witnesses of one party over another does not and cannot prevent the Full Bench, as a court of appeal,
performing the function conferred on it by s49 of the Act.

232 In this case, for the reasons which I have expressed above, there are incontrovertible facts and/or uncontested testimony which
demonstrate that the Commissioner’s conclusions are, in a number of important respects, erroneous even where they are or
appear to be based on credibility findings. A judgment of the Full Bench is required on the facts and the law, and the Full
Bench must make that judgment. Therefore, it was and is not open to find, because of the matters of fact to which I refer
above, that Mr Di Lallo’s, Mr Iezzi’s and Mr Robert’s evidence should be and should have been preferred to that of Mr Bowe
and Mr Matthews, or in the face of the documentary evidence to which I have referred above and the incontrovertible facts to
which I have referred above. In so finding, it is necessary to say that the Commissioner at first instance erred, and that findings
depending on those findings of credibility are, in some cases, as I explain hereinafter, in error.

THE COOL OR COSY GROUP – THE COMPANIES – THE EMPLOYER
233 There was and is a related group of companies which are known by and use the name and logo of “Cool or Cosy”. Further,

they are known as the Cool or Cosy Group to the directors and employees. They have been mentioned in my summary of the
evidence above. They consist of Cool or Cosy Pty Ltd (said to be dormant), COC Pty Ltd operating in Tasmania and Western
Australia, Ceil operating in New South Wales, as well as Morcanna Holdings Pty Ltd operating in South Australia and Natural
Fibre Pty Ltd operating in Queensland. They are the companies operating, as I have said, in the domestic insulation market.
Thermoseal Pty Ltd, which was operating in New South Wales, but went into liquidation, was another such company.

234 There was also reference to CSI Contract Management Pty Ltd, but that was merely in passing.
235 Citigroup, now in liquidation, was not an operating company in the field of insulation, domestic or commercial, and certainly

did not operate under the trade name “Cool or Cosy”.
236 NCI Pty Ltd, as I have already said, operated in New South Wales, Victoria and Western Australia, but was engaged in the

commercial insulation sector.
237 The head office of the group was, at all material times, at 256 Adelaide Terrace, Perth. The state manager in Western Australia,

when it was Mr Matthews and subsequently, was located at O’Connor, a suburb of Perth in this state.
238 None of those matters were in contention, and it was open to so find.
239 The companies all had a common managing director and common directors. They all had common shareholders, save and

except in South Australia and Queensland where as well as the directors of all the companies being shareholders, other persons
were. If that followed the pattern, however, those latter were minor shareholdings.

240 The same four people were the directors of all the companies in the group, and Mr Di Lallo was the managing director of all of
them. The businesses were conducted as a unified whole and managed as if they were a unified “firm” with one “boss”,
Mr Di Lallo, directing all operations. They had a common head office, common secretary and chief finance officer, Mr Webb,
common solicitors, auditors and accountants.

241 Before October 2000, the state managers in New South Wales, Western Australia and Tasmania were responsible, on the
evidence, to Mr Matthews as general manager in domestic operations. After October 2000, there was a national general
manager (domestic operations) for the group, that being Mr Matthews, who was responsible for all operations and to whom all
state managers employed by each company in the group were responsible.

242 Citigroup was a vehicle for employing staff at head office for the whole group. Citigroup was not governed by any of the
directors of the companies in the Cool or Cosy Group. The sole director was Mr Webb. The Cool or Cosy group was clearly
run de facto as one business with a unified management, one managing director and the use of the companies in relatively
minor matters to some extent interchangeably and sometimes, it would appear, incomprehensively. De facto, the individual
companies, by the acts of their directors and managing director, acted as one entity because they were all controlled by the
same persons as manager director and directors, and because the evidence made it clear that that was the modus operandi. As
Denning MR said in DHN Food Distributors Ltd v London Borough of Tower Hamlets [1976] 3 All ER 462 (CA), they were a
“firm”.

WHAT COMPANY WAS THE EMPLOYER OF MR MATTHEWS?
243 It is quite clear, at least from the documentary evidence to which I have referred above, that when he was appointed as state

sales manager on 14 August 1995, Mr Matthews was engaged by the then state manager on COC Pty Ltd letterhead. COC Pty
Ltd, from the mid 90’s and thereafter, operated in Western Australia and Tasmania, as that part of the Cool or Cosy Group.
Like all of the companies in domestic operations it used the Cool or Cosy logo and letterhead with the name of the relevant
company underneath.

244 However, a letter dated 1 December 1995, signed by Mr Anthony Iezzi, as managing director, also confirms Mr Matthews’
employment with “Cool or Cosy Ltd. Western Australian Branch”, a company which is supposed to have been dormant.

245 On 13 March 1996, his appointment as general manager/sales manager with “Cool or Cosy Ltd. W.A. branch” was reported on
Ceil letterhead.

246 His prize of $4000.00 for performance was directed to be paid by a COC Pty Ltd cheque drawn by Mr Webb on 21 October
1997.

247 A memorandum by Mr Di Lallo of 2 October 1998 identifies Mr Matthews on COC Pty Ltd letterhead as state manager. COC
Pty Ltd was responsible for payments pursuant to the lease agreement of the car provided to him in 1998 (see exhibits A4(7),
page 65 (AB), and A4(11), page 76 (AB)).

248 His employer named on the AMP Superannuation Trust Statement names the employer as Cool or Cosy Pty Ltd, even though it
purported to be dormant (see page 189 (AB)). The Commissioner at first instance found that that meant nothing because the
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account commenced in 1996, but the date of the account, which was much later than that, still bore the name of Cool or Cosy.
However, the amount was still paid by an employer by the same company which was said to be dormant. At the least, it was
more evidence of the group operating in a unified manner in its operations and business.

249 In 1998, Mr Matthews set up the Tasmanian operation which was run by COC Pty Ltd. Mr Matthews worked in and from
Western Australia, even when he was in Tasmania and reported, as he did after October 2000, to the “boss”, “CEO”, and the
managing director of all of the companies, Mr Di Lallo.

250 As and from 19 October 1999 when he was appointed general manager for New South Wales, Western Australia and
Tasmania, as distinct from national general manager, a position to which he was appointed later, Mr Matthews’ appointment
was announced on the New South Wales company Ceil’s letterhead by Mr Di Lallo signing himself as “company director”.
The letter (exhibit A4(14), page 79 (AB)) does not say by whom Mr Matthews was employed. The significance of that is that
Ceil, through a director of Ceil, announced Mr Matthews’ employment as national manager, not COC Pty Ltd or any other
company. That occurred even though it was COC Pty Ltd which operated in Tasmania and Western Australia and not Ceil.

251 His group certificate for the financial year 2000/2001 (exhibit R4) names his employer as Cool or Cosy Natural Insulation.
There is, in fact, no such company existing, and certainly no proof of its existence at that time.

252 In 2000/2001, there was a further group certificate issued naming COC Pty Ltd Western Australia as Mr Matthews’ employer.
253 The most relevant period now commences. He was, as I have said, appointed national general manager of Cool or Cosy Group

domestic operations, having responsibility for all state operations by all companies in October 2000, and in that position was
responsible for the operations of all of the companies and the state managers in all of the states, although his role, in that
regard, in relation to Queensland and South Australia, was not big.

254 Ceil paid him consultancy fees of $22,100.00 and no-one else paid him (see exhibit A4(16), page 82 (AB)). That was after he
was so appointed. His salary, however, was paid by COC Pty Ltd.

255 It was also Mr Matthews’ evidence that in early October 2000 he received a taxation employment declaration form stating that
he was employed by Citigroup. I have referred to that conversation with Mr Di Lallo in relation to that matter above. In that
conversation, which Mr Di Lallo did not deny had occurred, Mr Matthews was told unequivocally by Mr Di Lallo that he still
worked for Cool or Cosy, not Citigroup. Mr Matthews therefore believed that he was still employed by Ceil and that he would
be paid through Citigroup as a means of distributing costs throughout the group. Mr Matthews was not vague on that point in
evidence. In that conversation he said that he asked for an employment form from Mr Di Lallo. It was not denied that he had
asked for an employment form. It was also not denied that contracts of employment were then prepared and subsequently
given to him. Those are the documents, exhibits A4(18) (page 84 (AB)) and A4(19) (page 90 (AB)).

256 In part, exhibit A4(17) (page 83 (AB)) is said to be another copy of the document only. However, the documents,
exhibits A4(18) and A4(19), certainly were drafted by or on behalf of and/or at the instruction of Mr Di Lallo by Mr Anthony
Iezzi or by Mr Webb. Notably, however, both documents identified the employer as Ceil. Of course, those documents were not
signed or otherwise executed by anyone, nor was it alleged that they had been. In fact, the contrary was the case.

257 Mr Bowe’s uncontradicted evidence, and, indeed, unshaken evidence, was that exhibit A4(19) came from Mr Matthews’
personal file maintained by the chief bookkeeper, Ms Mary Brown, and that there was no other relevant contract of
employment on the file, except a very old one. It was open to find, and it should have been found, that that represented a
document prepared by and recognising the employer company in the group which the group managing director and/or a
director, Mr Anthony Iezzi, regarded as being the prospective employer of Mr Matthews, as national general manager,
domestic operations. To retain the document would otherwise not make sense.

258 I refer also to the Keyman Insurance policy for Mr Matthews in relation to health and sickness, which is in the name of Ceil
(see exhibit A4(32), page 188 (AB)). I also add that it was in cross-examination on that point that Mr Di Lallo made a crucial
and unequivocal admission, and that was that Ceil was paying the premiums on that policy because, as national general
manager employed by Ceil, Mr Matthews was a key employee. He had said earlier that it did not make sense that he was an
employee of Ceil. However, this was a direct contradiction and explanation of that answer.

259 There are also unsigned documents relating to share transfers to Jalna Marketing Pty Ltd by COC Pty Ltd, but these relate to
Tasmania and to shares in a particular company, and were therefore, I think, rightly held to be irrelevant to the question of the
identity of the employer.

260 The final pay summary relating to Mr Matthews’ wages (exhibit A4(29), page 177 (AB)) was issued in the name of Citigroup,
as was the group certificate in the name of Citigroup in 2001. The pay summary also lists payments by other group companies
including Ceil.

261 The letter of dismissal written by Mr Bowe to Mr Matthews dated 31 July 2001 was written on Cool or Cosy letterhead with
the names of all of the companies. The Commissioner at first instance found that Ms Brown, who drew up the certificate of
service, had received no instruction and had insufficient knowledge of who the employer was and therefore inferentially used
the wrong letterhead, as did Mr Bowe. However, the certificate of service of the same date confirmed Mr Matthews as being
employed by Cool or Cosy Pty Ltd, which is, of course, contrary to the assertion that he was employed by Citigroup.

262 It is to be noted that the notice to staff of 30 July 2001, signed by Mr Di Lallo as managing director, similarly was on Cool or
Cosy Natural Insulation letterhead (see page 170 (AB)), and did not refer to or identify the employer or any individual
company. The letter of 31 July 2001 to Mr Matthews, however, referred on its letterhead to every company and is consistent,
therefore, with being written on behalf of a group.

263 I refer also to evidence of the contents of the draft business plan (see page 105 (AB) et seq) referred to above which also refers
to all of the companies (see page 112 (AB)) under the mantle of the Cool or Cosy Group, and the heading Cool or Cosy Group
office location identifies the same solicitors, auditors and accountants for the group (see page 114 (AB)). It further identifies
the group managing director as Mr Di Lallo, Mr Anthony Iezzi and Mr Roberts as executive directors for the group, that is for
all of the companies.

264 It is, of course, common ground between the parties that the two positions of national general manager were created as part of
a proposed reorganisation of the group directed to floating it or part of it as a public company. It was also said that the chosen
vehicle for the float was Citigroup. Further, it is clear that much of what happened in the last year before the dismissal of
Mr Matthews happened generally against the background of this proposed float. Further, it was the poor financial position of
the group and the inability to raise further finance which brought this plan to an end in June/July 2001 and precipitated
decisions which had effect on the company, on constituent companies of the group, and on Mr Matthews.

265 It is also the fact that Mr Matthews was dismissed only nine months after his appointment as national general manager. It was
also the uncontradicted evidence that Mr Matthews received no instructions or directions from Mr Webb acting on behalf of
Citigroup, nor did he report or was he responsible to him in any way. Mr Di Lallo and the other directors, to whom in
Mr Di Lallo’s absence Mr Matthews reported, namely Mr Anthony Iezzi and Mr Roberts, were not directors of Citigroup, as
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was the fact, and as the Commissioner at first instance correctly found. They were directors of Ceil and COC Pty Ltd, inter
alia.

266 Further, Mr Di Lallo was not managing director, boss or CEO of Citigroup, as he was of the Cool or Cosy Group and the
companies in it, including Ceil. Citigroup was not involved in the business of insulation supply conducted by the group, either
as a de facto entity or firm if the group were such, nor as an individual company in the group so engaged. When the directors
met to make such decisions on 30 July 2001, it was clear, on the evidence, and it should have been found, that they met to
decide the affairs of the whole group and all of the companies in it and not to decide the affairs of Citigroup at that time.
Indeed, since they were not directors of Citigroup, they had no authority to make decisions about Citigroup or its employees,
nor is it said that they purported to. (Mr Roberts was its manager, but not acting, and, indeed, was not a director of Citigroup,
on the evidence. Mr Webb, the director, was not present). In any event, it is clear that they purported to meet as directors and
directors of all of the companies in the group because they made decisions which affected all of the companies as members of
the group individually and in relation to the collective interest of the companies as a whole. It is noteworthy that later it was
Mr Roberts who sent Citigroup to the liquidators, but only when he became the director, on his evidence, which was
uncontradicted.

267 The decisions made on 30 July 2001 were made in the interests of all of the companies operating as a de facto firm, and also on
their individual behalves. This was because, on the evidence, the losses affected all of them directly or indirectly. These
decisions included decisions to reduce expenditure by getting rid of the corporate consultants, the decision to make the two
national general manager positions redundant when the national general managers served all of the companies in each division,
and the decision not to continue with the joint venture operation or the float. It is clear, as I have already observed, that the two
national general managers were precisely that.

268 However, whilst the directors of the companies, on 30 July 2001, were not holding any formal directors’ meeting at the time,
they were acting as directors and acting with authority as the directors to, inter alia, inform the national general manager with
responsibility for all state managers, irrespective of which company in the group each was employed by, that his position
would be made redundant, and, indeed, that they had decided to make it redundant.

269 They did the same later that day to Mr Clack, who Mr Di Lallo said “knew the writing was on the wall” and “moved on” and
resigned about three weeks later. It is clear that there was no position for Mr Clack and that he purchased one of the entities of
the group in liquidation.

270 There was no suggestion at the meeting of 30 July 2001 that Mr Matthews was being dismissed by Citigroup or that he was
employed by Citigroup. In any event, there was no authority to dismiss him if he were an employee of Citigroup.

271 As I have said, Mr Matthews was made redundant from a non-Citigroup position by the directors of every company in the
group acting with that authority as directors and led by the managing director of every company in the group.

272 The question of his returning to be state manager of another company in the group namely a return to employment by COC Pty
Ltd as such had to be decided and was decided by the directors of all of the companies in the group gathered together at the
same time. Decisions were at that time made and able to be made directed to and affecting Ceil, COC Pty Ltd and all of the
other companies on 30 July 2001.

273 Mr Matthews’ role as the national general manager is emphasised by his power to dismiss state managers, appoint new ones
and call and hold meetings of state managers and distribute a national newsletter.

274 Notice of his dismissal was notified without identifying his employer either by Mr Bowe or Mr Di Lallo which was consistent
with his appointment and his role as the national general manager of the group employed by and acting on behalf of all
companies in it.

275 It has to be observed that Mr Anthony Iezzi said baldly and without explanation that Mr Matthews was employed by Citigroup,
a fact contradicted by Mr Matthews, and, because it was bald and unsupported by documents, evidence to which little weight
could be attached.

276 Mr Di Lallo said that Mr Matthews was employed by Citigroup, which he described as an “a labour hire company”, but then
unequivocally contradicted that in cross-examination. There was no evidence at all that Citigroup was a hire company, or, apart
from bald statements, that Mr Matthews was employed by Citigroup.

277 Mr Roberts said, also baldly, that Mr Matthews was employed by Citigroup. However, unlike his appointment to other
positions in earlier years, there was no memorandum or other evidence advising of his employment by Citigroup, no agreement
executed or adopted, no evidence in writing of any such agreement, and no evidence of any offer or acceptance of any such
agreement. There seems to have been a unilateral decision that that is who employed Mr Matthews, or, alternatively, evidence
justifying it after the event. Mr Matthews or Mr Roberts, or anyone else, including Mr Roberts, did not say in evidence that
there was any written agreement duly executed or signed or any other written evidence that there was such an agreement.

278 There was also no evidence of any money being paid by any other company by way of the hire of Citigroup employees to
Citigroup. The termination payment received (see page 178 (AB)) does not reflect this. It merely reflects the contribution
payments to Jalna Marketing Pty Ltd by various companies in the group.

279 I state somewhat unnecessarily that Mr Matthews bore the overall onus of establishing, on the balance of probabilities, that he
was an employee of Ceil and/or Cool or Cosy, which remained a member of the group. I would add that the latter was said to
be dormant, but it must have had sufficient income or other funds to pay for the lease or hire purchase of Mr Matthews’ vehicle
as it did.

280 However, once the respondents asserted that the true employer was Citigroup, then they bore an evidentiary onus, in the light
of Mr Matthews’ evidence and other evidence, to establish that it was.

WAS THERE A CONTRACT OF EMPLOYMENT AND WHAT DID IT SAY?
281 First, for an unfair dismissal to occur, there must be an “employer” and an “employee” as defined in s7 of the Act. In this case,

there was no dispute that there were both. The dispute was about who the “employer” was.
282 There is no evidence of any material written agreement between Mr Matthews and any company which is or was a member of

the Cool or Cosy Group. There is written evidence of the existence of such an agreement in draft naming Ceil as the employer.
That is evidence of the intention of the employer not of the existence of a contract. There is no evidence of any written
agreement or evidence by way of memorandum or letter of any such agreement between Mr Matthews and Citigroup or anyone
else in relation to the national general manager position.

283 There was no evidence, other than Mr Di Lallo’s evidence, that Mr Matthews’ services were hired to whichever company they
were hired to. The draft documents, exhibits A4(17), A4(18) and A4(19), are not agreements, as I have said, since they were
not executed, signed or sealed. Their terms were not agreed to by Mr Matthews, on his own evidence, and that evidence was
not contradicted. There is, indeed, no evidence that the terms were agreed to by or on behalf of Citigroup or any other
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company. The only terms of his contract of employment as national general manager, which are known from the evidence, are
that:-
a) His salary was $160,000.00 per annum.
b) He was paid superannuation contributions.
c) He was the subject of a health and sickness cover policy with the premium paid by Ceil.
d) He used a vehicle, a substantial amount of the hire purchase or lease payment of which was paid by COC Pty Ltd.
e) There was no other evidence of the terms and conditions of employment, and, in particular, no express term of notice of

termination.
f) He was entitled to and was paid consultancy and other fees by Ceil, and, at one time, was paid salary by COC Pty Ltd.

284 There is no contract, on the documentary evidence, which at or about the time of his appointment as national general manager,
identifies his employer. There is no evidence of any offer and acceptance or of any detailed terms of the contract of service. In
particular, there is no written contract or evidence of the same or evidence of any offer by Citigroup or any other company or
any acceptance of the same by Mr Matthews.

285 It is necessary to consider what other evidence there is of which company or companies was Mr Matthews’ employer after
October 2000 when he was appointed national general manager of the Cool or Cosy Group (Domestic Operations) as he
obviously and clearly was. He was paid his salary by COC Pty Ltd, then at the end of his employment by Citigroup. However,
he was also paid commission and consultancy fees by Ceil. The evidence also was, and it was not denied, that Mr Matthews
was paid by Citigroup for the convenience of the group and for the distribution of costs throughout the group.

286 When he was the group’s general manager for New South Wales, Western Australia and Tasmania, and not the national
general manager, the announcement of his appointment was made by Mr Di Lallo on Ceil letterhead duly signed by
Mr Di Lallo.

287 Group certificates for 2000/2001 showed his employer as “COC Pty Ltd – WA Division” until 27 October 2000, and thereafter
the group certificate showed Citigroup as the employer (see exhibit R5) from 1 November 2000. No group certificates show
Ceil to be the employer.

288 There was then the crucial conversation about who his employer was in October 2000 (see paragraphs 36 and 37 of the reasons
for decision at first instance, page 32 (AB)), which, for the reasons which I have expressed above, is cogent and credible
evidence that the CEO, Mr Di Lallo, assured Mr Matthews that he was employed by Cool or Cosy, which he took as Ceil.

WHICH COMPANY OR COMPANIES WAS/WERE THE TRUE EMPLOYER?
289 The issue was not whether Mr Matthews was an “employee” as defined in s7 of the Act. It was accepted that he was. It was

necessary to consider a number of matters and the whole of the circumstances of this case to determine whether Mr Matthews
was the employee of one or more companies in the group.

290 As to the other cases, and the assistance which they might give, I adopt what Lord Loreburn LC said in McCartan v Belfast
Harbour Commissioners [1911] 2 Irish Reports 143 at 145:-

“Decisions are valuable for the purpose of ascertaining a rule of law. No doubt they are also useful as enabling us to
see how eminent Judges regard facts and deal with them, and great numbers of recorded precedents are useful in no
other way. But it is an endless and unprofitable task to compare the details of one case with the details of another, in
order to establish that the conclusion from the evidence in the one must be adopted in the other also. Given the rule
of law, the facts of each case must be independently considered, in order to see whether they bring it within the rule
or not.”

291 I observe that facts may ground an inference of an implied contract of service, even though the parties thereto may not be
conscious of what they may have done so that the law will spell out a contract from their dealings (see Swift Placements Pty
Ltd v Workcover Authority of NSW (Inspector May) (2000) 96 IR 69 at 84, citing Mead v New England Seed Traders Pty Ltd
[1972] WCR 113 at 117). This situation was, it should be understood, not a traditional employment situation but was a
contemporary situation now not uncommonly encountered in the business world so that new and evolving techniques require
the law to continually evaluate its approach to the characterisation of relationships and rights and obligations which may flow
from them.

292 In determining disputes concerning the existence of employment arrangements, the proof of “paper documentation” (sic) is
relevant but not determinative (see Pitcher v Langford (1991) 23 NSWLR 142 (CA)).

293 The court is entitled to consider the reality of the purported contractual arrangements and may do so even though it was not
argued that the arrangements were a sham (see Dalgety Farmers Ltd t/a Grazcos v Bruce and Another (1995) 12 NSWCCR
36 at 46-48).

294 In determining whether a contract of service has been entered into and if so with whom, the court will look at the
circumstances of the engagement, ascertain who was offering employment and ascertain whether the employee accepted the
offer. In determining what then ensued, the court will look at the whole of the relationship. The right of control remains highly
significant but is no longer the sole criterion (see Stevens and Gray v Brodribb Sawmilling Co Pty Ltd [1985-1986] 160 CLR
16, Hollis v Vabu Pty Ltd [2001] 207 CLR 21 and United Construction Pty Ltd v Birighitti (2002) 82 WAIG 2409 (FB)).

295 The court looks at the totality of the relationship (see Dalgety Farmers Ltd t/a Grazcos v Bruce and Another (op cit) at
pages 46-48).

296 One can also look at the organisation test to determine which employer had real control over the employees concerned but also
apply the organisation test to determine whether the employees were part of the respondent’s organisation. It should be
observed that no contract in writing duly executed or adopted or evidenced in writing existed between Citigroup and
Mr Matthews or anyone acting on its behalf. There was no evidence to that effect, in any event.

297 There was an offer of the position of national general manager from the directors of Ceil who were also the directors of other
companies in the group. I would so find. There was an acceptance by Mr Matthews after an increase in salary was negotiated.
Further, because of the findings based on credibility which I have said above should have been made, there is evidence that on
two occasions, one in cross-examination and one in a conversation with Mr Matthews, the contents of which conversation were
never denied by Mr Di Lallo, Mr Di Lallo admitted that Mr Matthews was employed by Ceil. Further, his employer was
perceived as Ceil by the respondent, Ceil, itself. The draft contract of employment presented to him by Mr Webb on behalf of
Ceil identified Ceil as the employer and a similar almost identical document was in Ceil’s custody and on Mr Matthews’
personal file.
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Right to Control
298 If one comes to the question of the right to control, Mr Matthews reported on a daily basis as national general manager to

Mr Di Lallo, managing director of Ceil who admitted that Mr Matthews was employed by Ceil which paid the premium on his
sickness and accident policy. It is clear, too, and I am satisfied that Mr Di Lallo clearly exercised control over his employment
as did other directors of Ceil. Further, as directors of Ceil, inter alia, the directors had a meeting at which they decided to make
his position redundant and retrench him from that position, and then decided to dismiss him. There is no or no sufficient
evidence to support any finding that Citigroup employed him. First, because of the findings that I have said above, should have
been made on the question of credibility, the credible evidence was that Mr Matthews was employed by Ceil and that he was
never employed by Citigroup.

299 I would add to that the following observations. Mr Matthews was engaged in marketing, sales and the business conducted by
the Cool or Cosy group of companies. That was not the business of Citigroup. He had no responsibility for or to Citigroup. He
received no directions from and was not subject to control by Citigroup or anyone acting on its behalf. It is noteworthy that
none of the directors of Ceil was a director of Citigroup. There was no evidence that Citigroup employed him. There was no
evidence that Citigroup employed Mr Clack, the other national general manager either. Citigroup was never more than an
administrative body providing financial and administrative services to the group. There was no evidence that it was paid hire
amounts for Mr Matthews’ services and no credible evidence that it was a hire company. There was evidence that he was paid
his salary by Ceil and Citigroup, but that was explained by Mr Di Lallo to Mr Matthews. Citigroup operated as an
administrative convenience on Mr Matthews’ evidence of Mr Di Lallo’s conversation with him in October 2000, to distribute
costs throughout the group. There is not evidence therefore of his being employed by Citigroup but quite the contrary. The
mere fact of payment of an employee by someone, in this case, Citigroup, is not necessarily evidence that that person is the
employer (see Re Australian Insurance Employees Union v WP Insurance Services (1982) 42 ALR 598 per Evatt J).

300 Further, the fact that Citigroup received its income from the other companies in the group meant nothing when there was, as I
have explained that there was, no or no sufficient evidence that Citigroup was the employer of Mr Matthews and because of
the admission by Mr Di Lallo, in fact, that it was not. It was, as Mr Di Lallo explained to Mr Matthews, a company which paid
him because it was spreading costs throughout the group administratively.

301 Next, there was no evidence that Citigroup acted as agent on behalf of any other company for the employment of Mr Matthews
and/or that it was his employer at any material time. All of the evidence to which I have referred leads to a contrary conclusion.

302 A prima facie position suggested by financial documents can also be rebutted by other evidence (see Marrs Fabrics Pty Ltd &
Nathan Wholesale Fabrics Pty Ltd v Whipp and Others (1991) AILR 167).

303 The fact that he was paid by Citigroup is of course, for those reasons, not evidence in this case that he was employed by
Citigroup. Mr Di Lallo, as he admitted, had no connection to Citigroup.

304 Mr Matthews’ belief about who he was employed by was relevant and was borne out by the other evidence (see Pitcher v
Langford (CA) (op cit)), as I have clearly explained above.

305 There was no evidence that Citigroup was a labour hire company, except Mr Di Lallo’s bald statements. None of the directors
of the companies in the group was a director of Citigroup at any material time. The meeting of directors on 30 July 2001,
which decided to make Mr Matthews’ position redundant and therefore retrench him, involved no director of Citigroup. The
evidence, too, was that Mr Matthews’ engagement and terms of employment were not decided by Citigroup, or, alternatively,
there was no evidence that they were. The directors concerned on 30 July 2001, who were not directors of Citigroup, did not
and could not have acted on behalf of Citigroup, the sole director of which was Mr Webb, who was not present. Indeed, he was
informed after the decision was made. Mr Webb played no part in the decision. Further, even if it were the float vehicle,
Citigroup received no mention as part of the Cool or Cosy Group structure in the draft business plan. In addition, there was no
credible evidence, for those reasons, and the reasons which I have expressed above, to find that Mr Matthews was part of the
organisation of Citigroup. He was part of the Ceil organisation.

306 Further, Pitcher v Langford (CA) (op cit) is also authority for the proposition that when determining the true identity of the
employer the Commission is entitled to consider the reality of the purported contractual arrangements even if it is not sought to
argue that they are a sham. The reality of the contractual arrangements are as I have expressed them above. They are not
diluted by the fact that some contractual benefits such as car lease payments at material times were paid by other companies
within the group, but notably not Citigroup.

THE ORGANISATION TEST
307 As far as the organisation test was concerned, on that evidence to which I have referred above, and on the evidence of control

exercised by Mr Di Lallo and the other directors of the Cool or Cosy Group of companies, including Ceil, Mr Matthews had no
connection to Citigroup, Citigroup was not part of the Cool or Cosy organisation and it was open to so find. It should therefore
have been found and it was an error not to so find. Mr Matthews was part and parcel of the organisation of Cool or Cosy
through his employment by and as a member of the organisation of Ceil, responsible within Ceil and controlled by its
managing director. That was also unequivocally admitted by Mr Di Lallo in evidence. That was consistent too with the focus
on the eastern seaboard and particularly New South Wales with its large markets in 2001-2002.

308 As I have already observed too, the sickness or accident total care plan insurance policy which continued after Mr Matthews’
appointment as national general manager (domestic), remained in the name of Ceil (see page 188 (AB)).

309 Then there was the evidence, quite unequivocal, that the draft contracts, drafted at least in part by Mr Anthony Iezzi and
marked by Mr Webb as original and revised, name the employer as Ceil. It is difficult to understand, in the light of all of the
evidence, including his own, that Mr Di Lallo could say that these documents did not make sense.

310 As to COC Pty Ltd, that company, it was not submitted, was his employer after October 2000, and at the time of his dismissal
it was not submitted that it was his employer. Indeed, that point was not pursued on behalf of Mr Matthews, as the appellant,
upon this appeal.

311 I am therefore satisfied and find, for all of those reasons, that, at all material times, and particularly at the time of his dismissal,
Mr Matthews’ employer was Ceil. I so find because there is no evidence or no sufficient or no credible evidence that Citigroup
or that any other individual company was Mr Matthews’ employer at any material time. I am also satisfied and find so because
there was an offer and acceptance of such a contract; because it is also impliable from a consideration of the whole of the facts
and circumstances, because the right to control and the actual control of Mr Matthews in his duties as national general manager
was vested in Ceil directors who also dismissed him; and because of the evidence that Ceil, though its directors, and an
employee, Mr Webb, so designated him in the draft contracts. Further, the clear admissions of Mr Di Lallo, to which I have
referred above, and Mr Matthews’ own evidence, particularly of his conversation with Mr Di Lallo in October 2000, are
evidence of that fact. In addition, Mr Matthews was part of Ceil.
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312 Further, Mr Matthews remained at all times, as I find, part of the Cool or Cosy Group organisation and that of Ceil within it.
Given the rights and obligations which attach to a contract of employment, there must be an unambiguous act of transfer,
assignment or novation so that the parties to the new relationship have no doubt about their legal obligations and rights,
including any accumulated entitlements which are to be transferred. Alternatively, there must be a clear inference available
from the facts that a new contract was entered into. In the case of Citigroup, there was neither

313 Further, I am not satisfied that Citigroup was a hire company at all, there being no evidence to that effect. Indeed, it is open to
find, and I do find, that any notion of a contract of employment between Mr Matthews and Citigroup was wrong, for the
reasons of credibility and fact which I have expressed, and was a sham erected to conceal the true contract of employment
probably after the event. I am satisfied and so find.

314 I would also add that, for those reasons, I find that Mr Matthews, on the balance of probabilities, established quite clearly that,
at all material times, Citigroup was not his employer and that Ceil was.

315 Further, the respondents failed to establish at first instance, for the reasons that I have expressed, that they had discharged the
evidentiary burden which lay on them to establish that Citigroup was the employer. In any event, Mr Matthews has discharged
the overall onus on him.

316 In finding that Citigroup was the employer and that Ceil was not, for those reasons, I find that the Commissioner at first
instance erred.

WERE THE COOL OR COSY GROUP COMPANIES THE EMPLOYERS?
317 If I am wrong in the finding which I have made above, then I would make a finding as I indicate hereinafter. Unquestionably,

on the evidence, after October 2000, Mr Matthews was employed as the national general manager of the domestic operations
of the Cool or Cosy Group. That is, he had responsibility for the operations of each Cool or Cosy Group company in each state.

318 It was abundantly clear, on the evidence, that all of the companies which carried on business in the domestic insulation and
commercial insulation industries carried on business under the name “Cool or Cosy”. They also had a letterhead denoting that,
which was used to advise of his dismissal, and were controlled by the same directors and the same managing director. They
were supervised by two national general managers, each of whom reported to the managing director of all of those companies,
who was called and treated as the CEO of the companies acting in fact as a group. They had the same auditors, solicitors and
accountants. The companies had the same head office, the same logo and were treated as national general manager, CEO and
board level as one organisation. It matters not that the group was not a corporate entity. The group acted, in fact, as a unified
whole (except, on the evidence, for Citigroup which was not part of the group as such).

319 It was on the group companies joint behalf that the managing director governed as a de facto CEO, and on their behalf all
company managers throughout Australia in the states were supervised or subject to the supervision of Mr Matthews in the area
of domestic operations, as the national general manager.

320 It is trite to observe that Mr Matthews did not act and could not act as national general manager of one company, be it Ceil or
COC Pty Ltd. In fact, he did not. There was ample evidence that Mr Matthews, as national general manager, was an integral
part of the group and was controlled by the CEO and the other directors. There was evidence of his being remunerated
throughout by various companies in the group, the employee of which he indubitably was. The group itself, in reality, was a
firm or partnership of companies each controlled by the same directors and acting as one. Mr Matthews was, in fact, a group
employee. That means that he served every company, as members of the group, in the domestic operations. This means that
every company in the group employed Mr Matthews and that he was directed by the “CEO”, who was also the managing
director of each company in the group, on behalf of the companies in the group and that the directors, when they dismissed
Mr Matthews, acted for and on behalf of the group, as, on the evidence, they plainly did. He was therefore dismissed by or on
behalf of every company in the domestic operations of the group, it is open to find, if it is wrong to have found that he was
employed by Ceil.

321 In this case, there was, in fact, an acting in concert by and between the companies, to create a mere facade, a sham, to avoid the
company’s liability in this matter. This warrants the piercing of the corporate veil, to my mind (see Pioneer Concrete Services
v Yelnah Pty Ltd (1986) 5 NSWLR 254 at 265 per Young J and see also DHN Food Distributors Ltd v London Borough of
Tower Hamlets (CA) (op cit) which I do not read as denying the individuality of legal personality in a group or necessarily
enunciating a ratio which is contrary to the ratio in Industrial Equity Ltd v Blackburn [1977] 137 CLR 567 at 577). (I do not
see Smith, Stone and Knight Ltd v City of Birmingham [1939] 4 All ER 116 (CA) as apposite as those cases).

322 This case is a much stronger case than DHN Food Distributors Ltd v London Borough of Tower Hamlets (CA) (op cit). It is a
clear case of the use of a façade and a sham to avoid liability in the face of the facts, not by the incorporation of a body to so
avoid liability, but by purporting to say what was the reality of the corporate employment relationship with Mr Matthews, was
not, in fact, the reality. It was open to find, and the Commissioner at first instance should have found, that Mr Matthews was, at
the time of his dismissal, and had been an employee as national general manager of Ceil or alternatively of the Cool or cosy
Group of companies and each of them acting in a de facto partnership in the domestic area. It would follow that Ceil, in that
respect, was clearly liable as a member of the “partnership”. It was an error not to so find in the alternative.

323 The fact of the matter is that this was probably not a matter where the corporate veil was required to be pierced and I say that,
also, in the alternative. In fact, there was clear and unequivocal evidence that as national general manager, Mr Matthews served
as national general manager of all the companies operating in Australia. He acted on their behalves under a CEO who de facto
controlled the operations of all of them because he was managing director of all of them. Mr Matthews was responsible to
Mr Di Lallo and to all of the directors of all of the companies. It was open to find in the alternative that he was employed by
and on behalf of all of the companies in the domestic operations of the Cool or Cosy Group, as their national general manager,
and dismissed as such.

UNFAIR DISMISSAL
324 Having regard to my view of the credibility of the witnesses, as I have found it, and the other evidence to which I have

referred, it was open to find, and the Commissioner at first instance should have found, as follows:-
a) That Mr Matthews was given no notice at all that his job as national general manager was redundant and that his

employment in that position therefore was at an end, which it necessarily was once he had been told that it would be
made redundant, and he was therefore dismissed by retrenchment without notice.

b) That he was dismissed on 30 July 2001, as the Commissioner at first instance found, and which finding was not
challenged on this appeal, because the memorandum of 30 July 2001 to staff had the effect of bringing his employment
to an end.

c) That Mr Matthews was certainly advised at the second meeting on 30 July 2001 that he would be dismissed.
d) Alternatively, that it had been decided that he would be dismissed, and he was not told that he would be dismissed until,

without previous notice, the staff were so advised.
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e) That his dismissal within one or two hours of his being informed of his position being made redundant was certainly
peremptory and was, in fact, summary.

f) That he was given no or no sufficient warning of the making of his office redundant and the likely effects of it.
g) That he was very unfairly treated, as Mr Di Lallo admitted, in that his fellow employees were advised that he had left

the firm when he had not even been advised, on the evidence of the directors, that he would be dismissed. He had to
find out second hand on 30 July 2001.

h) That he was then baldly informed by letter the next day that he had been dismissed.
i) That his dismissal on a redundancy of his position was without any or any sufficient notice or any or any sufficient

consultation or opportunity to prepare himself, particularly to avoid the detriment of his dismissal.
j) That, in the circumstances, the failure to pay a redundancy payment, whilst not alleged to be a contractual requirement,

was clear evidence of unfair treatment. (That he was paid $10,000.00 ex gratia some time after the event does not
mitigate the failure).

k) That, in the circumstances, it was entirely unfair to dismiss him because he was hurt and emotional and expressed
himself angrily, and understandably so.

l) That there was no credible evidence that he made a “racist” outburst other than that of Mr Di Lallo, whom I have
already said was not a credible witness. Mr Matthews denied, and no-one else confirmed it, that he had said what
Mr Di Lallo said. It was open to find, and should have been found, that he did not.

m) In my opinion, too, his anger was no justification for the dismissal. It caused no dilution of the harshness of the
dismissal. There was no justification for the dismissal or for the manner in which he was treated or the notice of the
dismissal.

n) Further, it was entirely irrelevant that he might have been upset and angry, and the Commissioner should have so found.
o) That Mr Matthews indubitably felt betrayed. He understandably felt betrayed. He was not even told that he had another

job; he was certainly not going to be state manager, and he was clearly and understandably shocked and upset and
worried about the future of his family.

p) That, in fact, Mr Matthews had been dismissed, in that his position was to be made redundant, it was redundant, and he
was offered no contract for a new position, nor was one discussed with him. (It was not submitted that s41 of the
Minimum Conditions of Employment Act 1993 was breached, but, in any event, the failure to properly assist him to
ameliorate the circumstances of the redundancy and his retrenchment was unfair). The minimum conditions of
employment are also often only minimum requirements for fairness, and are not the only criteria of fairness.

q) That no or no sufficient effort was made to reduce the impact of his position being made redundant and his
retrenchment. This was entirely unfair. No or no sufficient notice was given to him that he was not going to be offered a
new position. In fact, he never was. He was dismissed peremptorily.

r) That he was precipitously retrenched as national general manager losing a large salary and other remuneration in a
summary and unfair manner without good cause and with no or no convincingly expressed prospect of any other
employment.

s) That he was “dismissed” by notice to the other staff, and none to him, before that, in a callous manner.
t) That this was followed by peremptory action for the return of the car which he used and other company property.
u) That he was not paid any sufficient amount in lieu or given any or any sufficient notice and was dismissed in a manner

with all of the features of a summary dismissal, where even his personal assistant was forbidden to talk to him.
v) That, further and alternatively, it was open to find that he was to be finally dismissed, in any event, and there was no

intention of offering him any other position in the whole of the circumstances.
w) That it was also open to find that he was dismissed because he had reacted angrily to the manner in which he was

treated. It was not true to say that he had not attempted to move forward with them; he was given no indication of any
concrete way in which this could be effected. In any event, the time in which he could move forward with them was cut
off by an unfair dismissal.

x) That he was not only told that he had no job as national general manager, but was given no prospect of obtaining
another position. He was at the same time told by Mr Iezzi and Mr Di Lallo that he had failed.

y) That, for those reasons, there was no evidence that he had behaved in such a manner that it justified his summary
dismissal. In fact, there was no justification for the dismissal as a summary dismissal (see North v Television
Corporation Ltd (1976) 11 ALR 599 per Smithers and Evatt JJ and the general discussion of the requirements for
summary dismissal at 609) (see also Concut Pty Ltd v Worrell [2000] 176 ALR 693 (HC) at paragraph 51 per Kirby J).

z) That, in the alternative, it was open to find, on the evidence, that this was not a true redundancy and retrenchment, but
that it was an unjustified summary dismissal for alleged incompetence without warning and/or that it was the removal
of the national general manager as an immediate means of saving money, which was ipso facto harsh, oppressive and
unfair.

aa) That whatever was the true reason, the circumstances were demonstratably and manifestly unfair.

325 It is, of course, not to the point that he mentioned earlier that he might wish to be the state manager again, even if he did. That
matter was not pursued, and, in any event, the dismissal which occurred on 30 July 2001 was so stark and unfair as to properly
be considered as overshadowing any relevance to be attached to his earlier expressed attitude. It was, in any event, irrelevant.

326 If the evidence of Mr Di Lallo and others were accepted, they were not, in any event, insulted by any alleged racist remark,
and, indeed, told him to take the whole of the next day off, which he did. There is no evidence further that they castigated him
or chastised him for his behaviour. In any event, there was no credible evidence of such a comment being made. It was open to
find that his dismissal, if it were because he was angry, was summary, unjustified and unfair. He did not conduct himself, in
the circumstances, in an inappropriate and unprofessional manner, and, if he did, it was provoked by an inappropriate, unfair
and unprofessional dismissal. Even Mr Di Lallo admitted one serious element of harshness in relation to the sending of the
memorandum to staff of 30 July 2001. There was no evidence that he had behaved angrily in the past, nor was his conduct
criticised on that basis.

327 Further, the pursuit of him so promptly for the return of all of the property after Mr Di Lallo rang him allegedly to say that the
door was still open, was quite unjustified. The dismissal was unfair, peremptory and preceded by the flawed and callous
behaviour characterised in the evidence. It was clear that it shocked and upset Mr Matthews, and understandably.
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328 It should have been found, and I would so find, that Mr Matthews clearly established that he had been harshly, oppressively or
unfairly dismissed within the definition of that term in Miles and Others t/a Undercliffe Nursing Home v FMWU (1985)
65 WAIG 385 (IAC). For all of those reasons, the Commissioner at first instance erred in failing to so find.

REMEDIES
329 It was not argued in this case that Mr Matthews was entitled to be paid a redundancy payment, by an implied term. Whether a

term giving rise to such an entitlement could be implied or not is still an open question (see Hooker v Owners of Strata Plan
5679 Kashmir, appeal No FBA 28 of 2003 (FB), delivered 25 November 2003 (unreported)).

330 The question arises whether a loss arose or a contractual benefit could be claimed for lack of reasonable notice. The only
evidence that there was any express term of the contract of employment prescribing notice to be given was that of Mr Di Lallo,
whose evidence was that there was a policy that every employee would receive or could give one week’s notice of termination
of the contract. In the same breath, he said that one employee had received two weeks or one month’s notice of termination on
one occasion. Mr Di Lallo also admitted that there was no written notification of the policy or written record of it. All that he
said occurred was that such a term appeared in individual contracts of employment. That, however, cannot be interpreted as a
policy. Further, there was no evidence that there was any express term in the contract of employment of Mr Matthews as
national general manager. There was no evidence that this was expressed to him orally or otherwise. The draft documents did
not contain any such notice.

331 The Commissioner at first instance was entitled therefore to imply that reasonable notice was required to be given.
332 In any event, it was not put to Mr Matthews that such a term of notice existed or was part of his contract of employment.
333 The question was whether there was an express term of Mr Matthews’ contract of employment as national general manager,

prescribing the length of notice required for the termination of the contract, and the answer is that there was no evidence that
that was so. The evidence was vague and improbable.

334 What then is reasonable notice impliable pursuant to the well known principles required for the termination of the contract
which are recited in Tarozzi v WA Italian Club (Inc) (1991) 71 WAIG 2499 (FB), which unlike the authority cited by
Ms Saraceni, is binding on this Commission.

335 Mr Matthews was employed for six years in senior positions, in the last months in the senior non-director management position
in the group. Before that, he was a senior and high ranking manager with interstate as well as intrastate responsibilities. He was
directly responsible to the managing director. He would not find new employment easy to obtain. His salary and other
entitlements were substantial. He was highly qualified by performance. Apart from the dismissal, if it were for redundancy, he
could look forward to lengthy employment.

336 It is relevant in relation to the question of notice to take into account six years of service to the group, whichever members had
employed him. For those reasons, I would find that reasonable notice would be a period of 12 months.

337 I am satisfied that his remuneration annually consisted of the following:-
(a) Annual remuneration was $160,000.00. There is no or no sufficient evidence of commissions and other remuneration

which might have been paid after 2000.
(b) There was also the cost of hiring his car for which his employer contributed $820.00 per month.
(c) There was also a superannuation contribution but there is no sufficient evidence of its amount.
(d) There is also the contribution of premiums for a life policy (see page 188 (AB)) of $2,733.13 a year, but I am not

satisfied that that is for his benefit since the policy holder is Cool or Cosy Pty Ltd.
(e) Accordingly, his annual remuneration was proven to be $160,000.00 gross salary together with $9,840.00 for provision

of his car. That makes a total of $169,840.00. There is no evidence of the quantum of fuel or service provided.
338 Accordingly the amount of reasonable notice of 12 months, which is the established loss, is quantifiable at $169,840.00 less

$10,000.00 already paid, which amounts to $159,840.00. That is the remuneration as defined in s23A of the Act (see Gilmore
and Another v Cecil Bros and Others 76 WAIG 4434 (FB)).

339 As was said in Garbett v Midland Brick Co Pty Ltd (2003) 83 WAIG 893 at 903 (IAC), paragraph 85, per Heenan J, this
amount is an amount of loss in respect of a lawful entitlement and also as compensation at the same time for a demonstrated
loss.

340 It is required to be capped at an amount equal to six months remuneration and that amount is $79,920.00 therefore. That is the
amount of established loss and the amount in which I would order compensation to be paid. I so find.

341 For those reasons, it is not necessary to determine any question of contractual benefit.
JONES V DUNKEL

342 For both parties, it was submitted that Jones v Dunkel and Another [1958-1959] 101 CLR 298 should apply.
343 In my opinion, since both parties could and should have called Mr Webb and did not, then the failure on the part of both of

them cancels out any complaint by one against the other, and I would so find. Further, the Commissioner at first instance could
not draw inferences on a relevant issue favourable to a party whose counsel refrained from asking crucial questions of a
witness who could have answered them (see Commercial Union Assurance Company of Australia Pty Ltd v Ferrcom Pty Ltd
and Another (1991) 22 NSWLR 389 (CA) per Handley J, Kirby P agreeing). Therefore, the principle in Jones v Dunkel and
Another (op cit) does not assist Mr Matthews’ case.

IMPLIED TERM OF TRUST AND CONFIDENCE
344 I would also add that an employer who seeks to unilaterally vary a contract of employment by substituting another employer

may well repudiate the contract by such a unilateral attempt at variation, and if it is clandestine or oppressive may well be in
breach of the implied duty of mutual trust and confidence.

FINALLY
345 In my opinion, there was ample evidence to establish a finding that Ceil was the employer of Mr Matthews and that he was

unfairly dismissed. Cool or Cosy Pty Ltd which was no so dormant as not to be part of the group, was also liable. Further, for
the reasons which I have expressed, the Commissioner at first instance erred in finding otherwise.

346 In addition, in its findings in relation to unfairness and the orders for compensation, Mr Matthews has successfully established
that the exercise of the Commission’s discretion miscarried in accordance with the principles laid down in House v The King
(op cit) and Gromark Packaging v FMWU (IAC) (op cit) for the reasons which I have expressed above. Because the exercise
of the Commissioner’s discretion miscarried, that enables the Full Bench to make its own findings and to substitute the
exercise of the Full Bench’s discretion for that of the Commissioner at first instance, which I would do, for the reasons which I
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have expressed above, and making the findings which I say above should have been made. In relation to those matters, too, I
must acknowledge, as I should, that the Full Bench is endebted to the Commission for taking the trouble to make findings so
that the Full Bench can determine all of these matters in one fell swoop for the benefit of the parties.

347 For those reasons, I would uphold the appeal and would vary the decision at first instance by finding that Mr Matthews was
harshly, oppressively or unfairly dismissed and so declaring, and by ordering that the sum of $79,920.00 (less tax) be paid to
him by Ceil (since the application against Cool or Cosy was not pressed), within 28 days of the date of the order.

CHIEF COMMISSIONER W S COLEMAN—
348 I have had the benefit of reading the Reasons for Decision of His Honour, the President. I agree and have nothing to add.
COMMISSIONER J F GREGOR—
349 I have had the benefit of reading the Reasons for Decision of His Honour, the President. I agree and have nothing to add.
THE PRESIDENT—
350 For those reasons the Full Bench upheld the appeal and varied the decision at first instance.

_________
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Decision Appeal adjourned to a date to be fixed and other orders
Appearances
Appellant Mr A L Drake-Brockman (of Counsel), by leave
Respondent Ms M G Saraceni (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 17th day of September 2003, and having heard Mr A L Drake-
Brockman (of Counsel), by leave, on behalf of the appellant, and Ms M G Saraceni (of Counsel), by leave, on behalf of the
respondents, and the Full Bench having heard the appellant’s application to adduce fresh evidence and to amend the grounds of
appeal, and the Full Bench having determined that the appeal should be adjourned to a date to be fixed, and having determined that
reasons for decision will issue at a future date, and the parties herein having waived their rights pursuant to s.35 of the Industrial
Relations Act 1979 (as amended), it is this day, the 17th day of September 2003, ordered and directed as follows:-

(1) THAT the appellant’s application to adduce fresh evidence be and is hereby dismissed.
(2) THAT the appellant’s application to amend the grounds of appeal in the terms of the amended grounds of

appeal filed in the Commission on the 30th day of May 2003 are hereby granted in relation to paragraphs (p),
(q), (t) and (x) only.

(3) THAT the other applications to amend the grounds of appeal be and are hereby dismissed.
(4) THAT the hearing and determination of appeal No. FBA 52 of 2002 be and is hereby adjourned to 10.30am

on the 30th day of October 2003.
(5) THAT the appeal insofar as it relates to Citigroup Pty Ltd (in Liquidation) be and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
_________

2004 WAIRC 10456
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTHONY GEOFFREY MATTHEWS, APPELLANT
- and -
COOL OR COSY PTY LTD; CEIL COMFORT HOME INSULATION PTY LIMITED,
RESPONDENTS

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER J F GREGOR

DELIVERED WEDNESDAY, 24 DECEMBER 2003
FILE NO/S. FBA 52 OF 2002
CITATION NO. 2004 WAIRC 10456
_________________________________________________________________________________________________________



224 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G.

Decision Appeal upheld and decision at first instance varied
Appearances
Appellant Mr A L Drake-Brockman (of Counsel), by leave
Respondent Ms M G Saraceni (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 17th day of September 2003 and the 30th day of October 2003,
and having heard Mr A L Drake-Brockman (of Counsel), by leave, on behalf of the appellant, and Ms M G Saraceni (of Counsel),
by leave, on behalf of the respondent, and the Full Bench having reserved its decision on the matter, and reasons for decision
having been delivered on the 24th day of December 2003, and the parties herein having waived their rights pursuant to s.35 of the
Industrial Relations Act 1979 (as amended), it is this day, the 24th day of December 2003, ordered and declared as follows:-

(1) THAT appeal No. FBA 52 of 2002 be and is hereby upheld.
(2) THAT the decision of the Commission at first instance in matter No. 1502 of 2001 given on

31 October 2002 and corrected on 4 November 2002 be and is hereby varied by the existing terms of
the orders being deleted so that the order reads now as follows:-
“That the above-named applicant, Anthony Geoffrey Matthews was harshly, oppressively or unfairly
dismissed from his employment with the above-named respondent, Ceil Comfort Home Insulation Pty
Limited, on the 30th day of July 2001.”

(3) THAT the said respondent, Ceil Comfort Home Insulation Pty Limited, do pay to the above-named
applicant, Anthony Geoffrey Matthews, the sum of $79, 920.00 [less tax] as and by way of
compensation within 28 days of the date of this order.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________
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DELIVERED FRIDAY, 6 FEBRUARY 2004
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Catchwords Industrial Law (WA) – Claim for unfair dismissal granted – Appeal to the Full Bench – Meaning of
probationary employment – Issue of whether probation part of the contract of employment –
Commission preferred evidence of applicant at first instance – Question of credibility – No error at
first instance – Appeal dismissed – Industrial Relations Act 1979 (as amended), s29(1)(b)(i), s49 –
Workplace Relations Act 1996, s500(1) – Children’s Services (Private) Award No A 10 of 1990

Decision Appeal dismissed
Appearances
Appellant Mr S G May, on his own behalf
Respondent Ms C S Hedley, on her own behalf
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT—

INTRODUCTION
1 This is an appeal by the above-named appellant against the decision of the Commission at first instance, constituted by a single

Commissioner, and given on 30 September 2003 in matter No 580 of 2003.
2 The appeal is brought pursuant to s49 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”).
Decision
3 The decision is in the following terms, formal parts omitted:-

 “(1) DECLARES that the applicant, Cara Samantha Hedley, was harshly and unfairly dismissed by the
respondent on the 18th day of April 2003;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the respondent do hereby pay within 7 days of this order, as and by way of compensation

the amount of $1,680.42 to Cara Samantha Hedley, less any taxation that may be payable to the
Commissioner of Taxation.”
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Grounds of Appeal
4 The grounds of appeal can be summarised as follows:-
5 The Commissioner at first instance erred in his findings as to the terms of the contract of employment. In particular the

complaint is that:-
(a) The contract of employment included a term which meant that the respondent was on probation.
(b) The employment was not continuing but limited.
(c) The Commissioner’s exercise of his discretion miscarried.
(d) That there were a number of errors in fact finding, particularly those relying on the credibility of witnesses.
(e) That the appellant was denied natural justice or procedural fairness and that the Commissioner was not impartial.
(f) That the Commissioner failed to take into account the appellant’s rights to “restructure his business”.
(g) That the Commissioner made errors in the calculation of the amount ordered to be paid for compensation.

BACKGROUND
6 The respondent, Ms Cara Samantha Hedley, incorrectly referred to in the papers as Ms Cara Hedley (hereinafter called

“Ms Hedley”), made application to the Commission, filed pursuant to s29(1)(b)(i) of the Act on 8 May 2003, claiming that she
was unfairly dismissed by the appellant and also claiming compensation. She did not claim reinstatement. She claimed an
amount equal to the loss of income incurred by her in her new employment for the duration of the six month term which was
entered into with the appellant (hereinafter called “Mr May”).

7 Ms Hedley was employed as a day care worker at the appellant’s child care centre “Little Muppets Child Care Centre”, from
17 March 2003 until 18 April 2003.

8 Previous to that time, during 2001, before her son was born, she had worked for the appellant for almost a year. She left work
on 7 August 2002 to have her son, and when he was about four and a half months old, she sought work again with the appellant
because she knew from Ms Janet Turner who was “non-contact” co-ordinator with administrative duties and Ms Susan
Boardman who was “contact” co-ordinator with administrative duties, employed by Mr May, that there was a job available.
When she returned to work for the appellant, she did relief work.

9 Then she was offered a contract of employment in writing which she accepted and which, in its material parts, reads as
follows:-

“CONTRACT OF EMPLOYMENT
BETWEEN : LITTLE MUPPETS CHILD CARE CENTRE
AND : Cara Hedley
The Position : Child Care Giver
Pay Grade : $12.38c per hr.
Date of Commencement : 17th March 2003
Hours : to be flexible/part-time to fit the operations of the centre, but based on 5.5 hrs per day.
Contract Period : this is a fixed term 6 month contract
Salary : All normal and statutory benefits of employment will apply during this period.
Conditions of Employment are as per the Staff Handbook, a copy of which is attached.”

10 The agreement was signed by both parties on 17 March 2003 (see page 30 of the appeal book (hereinafter referred to as
“AB”)).

11 Questions arose in the Commission at first instance about whether the staff handbook formed part of the contract of
employment. Ms Hedley said in evidence that she was not given the staff handbook at the time of her engagement, however
she did, she said, have a copy of the staff handbook from her previous time of employment. She also said that she knew the
basic outlines of the handbook. It was not the evidence that the handbook was attached to the written contract of employment,
despite the fact that the contract asserts the contrary.

12 Mr May, both at first instance, and on appeal, relied on the probation clause in the staff handbook (exhibit R1 and pages 31-
34 (AB)), asserting that such clause was part of the contract of employment. That clause (see page 33 (AB)) reads as follows:-

“PROBATION.
All staff must complete one months probation. A three month contract of employment will be required prior to
permanent employment being offered. These periods may be extended by mutual consent if it is felt necessary. All
normal staff benefits apply during this period.”

13 On 11 April 2003, what occurred, following the oral dismissal of Ms Hedley on 10 April 2003, was not in dispute. Mr May
handed to Ms Hedley a letter terminating her employment. The letter was dated the same date, and, formal parts omitted, reads
as follows (see page 35 AB)):-

“Re: Termination of Employment
As discussed with you yesterday, due to restructuring of staffing requirements and procedures the position you are
holding at the centre is no longer available.
I therefore give you formal advice of your one weeks notice. I will waive the requirement for you to work out your
notice and will if you wish, place you on our relief list should other part-time work become available.
As a gesture I will also waive your notice period/fees for Drew who attends in the baby room.
I thank you for your assistance in this matter.”

14 I now turn to the evidence. There was documentary evidence tendered on behalf of both sides. There was oral evidence given
by Ms Hedley for herself and oral evidence given on behalf of the appellant by Mr May at first instance, as well as by
Mrs Carol May, his wife, and Ms Turner and Ms Boardman.

Ms Cara Samantha Hedley’s Evidence
15 Her evidence was that on 17 March 2003, Mr May offered her five and a half hours per day, five days a week, Monday to

Friday, on a six month fixed term contract. She said that she was very pleased with this because it gave her time to spend with
her baby.



226 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G.

16 Mr May also asked her to be “flexible” which was not, she said, a problem. She was not spoken to about her performance
whilst she was employed, she said. She also said in evidence in chief that at no time was she offered a full-time job by
Mr May. She also said that Mr May and employees held regular meetings at work to ensure that the centre operated well, but
that they did not talk about anything different only what hours needed to be covered. Ms Hedley offered to do extra hours, she
said.

17 It was common ground that during the four weeks when Ms Hedley worked for the appellant this second time she worked
successively 31.5 hours, 27.5 hours, 37.5 hours, and 30.5 hours respectively.

18 Ms Hedley’s evidence was, also, that on 10 April 2003, Mr May called her into the office and advised her that he did not need
her any longer, that it was too expensive to employ her, and that in her place he could employ two juniors. He said that he did
not require her in a part-time capacity anymore. Ms Hedley said that she told him that she would do extra hours, but that that
offer was rejected. She offered to work longer hours three days per week, but this offer was not accepted. She asked for two
weeks notice, to which he agreed, but she was subsequently paid one week’s pay in lieu of notice. She was not paid any annual
leave entitlement. She said in evidence that she thought that she was unfairly dismissed because Mr May claimed that staff
restructure was the reason for the dismissal, but that he immediately employed a junior staff member in a similar position (see
page 7 of the transcript at first instance (hereinafter referred to as “TFI”)).

19 At the time when this application was heard, namely 4 September 2003, Ms Hedley was working at a child care centre in
Carramar, named “Junior Junction”, as a qualified care giver seven and a half hours a day, two days a week. She started there
on relief a couple of weeks after she was dismissed by Mr May. Then, about a month later, she obtained a permanent position
two days a week and was also called in for relief every now and again. She was then earning $264.55 per week net. (She
produced a number of payslips). She said that she was “still down on the salary” which she would have earned with Mr May.
The difference in amount was $1,912.71 which she claimed (see exhibit A2).

20 In cross-examination, inter alia, she gave evidence that she filled in for a co-worker, one Jennifer, who was on maternity leave.
Ms Hedley also said that she was given a six month contract because Mr May said that he wanted to see “how it went”.

21 She reiterated that she offered to work as many hours as were required to be worked but that Mr May rejected this offer.
Ms Hedley denied that she was offered a full-time position at any time and said in cross-examination that she did not know
why Mr May would not have given her a full-time job. She expressly denied that such an offer was made to her on 14 March
2003. The contract was for six months for a part-time position of 5.5 hours per day, she said.

22 She denied that there was any mention of a probationary period on 14 March 2003 during the discussion with Mr May, but did
admit that there was a probationary period referred to in the staff handbook. Ms Hedley also gave evidence that, during her
employment by the appellant, staff were overstretched and the child-care centre was understaffed. Ms Hedley said, too, that
she offered, in discussion with Mr May, to work 7.5 hours a day for three days a week. She said that he rejected this offer. She
said that she was offered relief work after her dismissal and agreed to accept some, but she did not receive any. She did not,
nor was she required to work out her notice. Ms Hedley said she was not aware of receiving any holiday pay at all on her last
payslip. I should add that, on appeal, Ms Hedley readily admitted that she had received her holiday pay. During cross-
examination of Ms Hedley, Mr May sought to have proceedings “delayed” at first instance because the wages file was not with
him, he having left it behind and it would take an hour for it to be brought into him. However, the Commissioner required him
to put his questions at the time.

23 Ms Hedley also said that she was unaware that she was on relief work when she worked from 14 March to 18 March 2003. She
reiterated that she was offered a six month contract. She took it. She said that she did not query why she was given a six month
contract, she was just happy to have a job. Ms Hedley said that Mr May called her into the office on the Thursday before her
dismissal and told her that he did not think the hours which she was doing, worked. She said that she offered to do extra hours
and Mr May said “No”. She said that he said that he was going to replace her with two juniors. She said also that she offered to
do as many hours as he needed and he said “No”.

24 Ms Hedley was not shaken in her evidence that Mr May at no time offered her full-time employment. She admitted earning
$359.55 per week, for two working days. She said that because she had worked for him before she did not have a probationary
period. She said that she did not know that the contract was a six month contract extended from three months. She said that
Mr May and she agreed on a six month contract, and she signed a six month contract. She reiterated that she was employed for
six months for five and a half hours per day. She agreed that the centre was overstretched and understaffed. She denied being
stressed out when she worked five full days in the third week of her employment. She said that she was contracted to five and a
half hours a day and that is what she wanted to work.

25 Ms Hedley said also that she wished to work according to her contract which is why she did not work full-time for a second
week. She said also that another employee, Ms Turner, suggested that they job-share.

26 Mr May, she said, came in and told her on the day before her dismissal, namely 10 April 2003, that part-time work was not
working and she offered to do full-time work and he said “No”. She said that no full-time work was mentioned other than that.
Next day she, Ms Hedley, had a discussion with Mr May’s wife, Mrs Carol May, and suggested that she might be able to do
relief work. She said “Yes”, but nothing came of it.

Mr May’s Evidence
27 Mr May’s evidence was that Ms Hedley was well aware that the part-time position which she accepted was “to be tried for a

month as her probationary period and that a decision would be made on the success or failure of it during the period of this
month”. He also said in evidence in chief, that the one month probationary period had not been completed before her
employment was terminated (page 32 (TFI)) and that she had not therefore entered the six months contract. He said that it was
“expressly understood” that a probationary period applied. He further said that he was entitled under the Act to “terminate” an
employee’s position where the operation of the business has been jeopardised, “should I fail to restructure either the work
practice, the positions, or working hours of staff members. And this is what I did” (page 32 (TFI)).

28 Mr May said, too, in the evidence in chief that it was a condition of Ms Hedley’s employment that the probationary period
applied even though “… she did work for me adequately the previous … the previous year and I had no complaints about her
at all, things do change and people change as well. As it was, I didn’t believe that she had changed at all. I believe that she …
she carried out other work to the best of her ability. So I didn’t have a serious query on that, but nevertheless, it is a condition
of our employment that they undergo this one month’s probation”. He then read a statement of evidence in the course of which
he said that Ms Hedley worked on 10 March 2003 to 14 March 2003 and said that if the job required it she would work full-
time. He said that on 14 March 2003, in the presence of his wife, he explained that the position would operate for a
probationary period, and “we would see how it went”. He said that he told her that he would only be prepared to employ her on
a part-time basis for six months, since he would then need a full-time staff member then to take over the position of his other
qualified member when she took maternity leave.
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29 He said that Ms Hedley was employed as an unqualified worker. The part-time position would not be extended into permanent
employment. He described the contract as a “fixed term six month contract” which replaced the fixed term three month
contract described in the paragraph headed “probation” in the handbook. He said that it was agreed between Ms Hedley and his
senior staff and between Ms Hedley and himself that, if the months probation did not provide the same level of service for
children and parents or if it was stressful for other staff members, she would work full-time. He gave evidence that staff were
overstretched and that there were numerous complaints about service. He went on to say that on the Monday of the final week
of her employment “there was a common agreement” that the centre was operating badly and that the part-time position “had
failed”. He also said that Ms Hedley informed the co-ordinators that her earlier undertaking to work full-time would be broken,
because the pressure of long days had been too much. He said that she suggested either job share or another part-time staff
member be employed just to work afternoons, but, as he said, he was not at all enthusiastic. He told the staff, he said, that he
would look at the options and they could look at theirs, and that, in the meantime, they should do their best. Ms Hedley worked
an extra half hour each day that week. On the Thursday morning (one infers before she was dismissed) two staff were off sick
and the children were suffering from stress due to the constant changing of shifts. He said that, as far as he was concerned, and
the staff in consensus were, they should return to “a full-time policy”. He asked Ms Hedley into his office and asked if she
would take a full-time position, which, to his surprise, he said, she declined. He said also that she was fully aware of
everything that had happened over the previous weeks and knew that he had no choice in the matter.

30 The following week Mr May placed an existing staff member in Ms Hedley’s position on a full-time basis. He did not say
whether this position was “junior” or not. This person was a trainee, however, as he said in evidence. Mr May did not by
implication admit replacing or intending to replace her with two juniors, on that evidence. He was cross-examined.

31 Mr May said in answer to the Commissioner that the question of probation was raised with Ms Hedley in the presence of his
wife on the Friday morning before Ms Hedley was offered the part-time position for six months and before she signed the
contract on the following Monday. He believed that another staff member was probably present. He did not identify that
person. He said that the question of a probationary period of one month was discussed prior to “the formalities” of the
agreement with Ms Hedley with Ms Turner and Ms Boardman. He did not raise this matter in his answer and counter proposal
he agreed.

32 The situation did not work out, Mr May said, and staff could not stretch themselves anymore to cover the afternoon period
each day at the centre. He also said in evidence that he asked Ms Hedley to work three full days and that this request was
rejected. Mr May said that he had waived the outstanding child care fees for the care of Ms Hedley’s child, amounting to
$370.00. He therefore paid her one week’s pay in lieu of notice he said. There was no provision for notice in the handbook, but
there is in the Children’s Services (Private) Award No A 10 of 1990 (hereinafter called “the award”).

33 Mr May did refer to the probationary period being mentioned on 14 March 2003 to Ms Hedley. He also said that, during the
third week, she worked full-time but it was too much for her. Mr May’s evidence was that Ms Hedley’s earlier undertaking to
work full-time was broken arose because the long days were too much for her. Ms Hedley, he said, had a sick child, the stress
of work and her financial situation and all of this was placing too much stress on her.

Ms Janet Turner’s Evidence
34 Ms Janet Turner, a non-contact co-ordinator with administrative duties who had been employed by the appellant for nine years

gave evidence. She said that the full-time work in the third week was better for the centre, but Ms Hedley found this “hard
work”, Ms Turner opined. She said that Ms Hedley knew that she was needed for full-time work. Ms Turner also said that she
suggested a job sharing arrangement for Ms Hedley but this was not feasible. Mr May however, said, in evidence, that that was
one of two suggestions put to him by Ms Hedley which he rejected; the other being that he engage another part-time employee.
Ms Turner described Ms Hedley as a good worker and said that they felt that employing someone they knew would work
rather than having to go looking for somebody else. Ms Turner said that they were going to give it a try and see how it would
work. She did not give evidence that the words “probationary period” were mentioned (see page 42 (TFI)). She said that “it
could have changed to maybe needing full-time sooner, later”. “It might not have worked at all … for both people”, she said.
The problem, Ms Turner said, was how to fill in at the end of the day after Ms Hedley left. All of the staff, she said, were
trying to make it work. The week when Ms Hedley worked full-time was better for the centre because she was there all day,
Ms Turner said. Ms Turner told Ms Hedley that she would get her hours down because Ms Hedley looked tired. She said that
Ms Hedley knew that the pressure was coming on to them to do full-time work. They had discussions, in that context, in the
course of which Ms Hedley told her that she wanted to work part-time. They discussed job sharing, but Ms Turner said it was
not feasible. Ms Hedley was offered relief work, Ms Turner said.

35 In cross-examination, Ms Turner said that she could not remember Mr May mentioning that he was looking for another junior.
She was taken aback when Ms Hedley told her that she had lost her job, although Ms Turner said that she knew that the
situation was not working.

Ms Susan Boardman’s Evidence
36 Ms Boardman said that Ms Hedley was offered a part-time position, but said that she told her that she would work full-time if

required. Ms Boardman had worked for 30 years almost in the child care industry and was also a co-ordinator with
administrative duties employed by the appellant. She went on to say that another staff member was leaving and this occurred
when Ms Hedley told them that she would like to work part-time only, but that if she needed to she would work full-time.
Ms Boardman said that her employment was to be on a trial basis. Ms Boardman said that, as far as she knew, Ms Hedley was
aware that there was a probationary period. She said that they knew Ms Hedley really well, but that Ms Hedley found the week
during which she worked full-time very tiring and very stressful. During the following week, which I understand to be the final
week of her employment, there were several meetings about the problems caused by lack of staffing and the complaints from
parents. Ms Boardman said that “we’d” come to the conclusion that part-time was not going to work and that the only
alternative might be therefore to put on another person in a part-time position, but that the ideal would be to have a full-time
person (see page 49(a) (TFI)). She was not surprised, she said, when Ms Hedley declined the full-time position. Ms Boardman
was not cross-examined, however. She informed the Commissioner at first instance that she had not discussed the terms and
conditions of Ms Hedley’s employment with her. Ms Boardman said that Ms Hedley had told her that she had discussed the
matter with Mr May and that they were going to try the part-time situation and see what happened. They were going to try it
and then it was for six months until the other staff member was going off to have a baby.

37 There were no discussions by her with Ms Hedley about probation, she admitted. Ms Hedley told her about her dismissal.
Ms Boardman said that Ms Hedley said that Mr May had offered her a full-time position and that she had offered to do three
days a week and he had said “No”. Ms Boardman said that Ms Hedley was very upset about it. Mr May told her that he had
terminated Ms Hedley’s employment, Ms Boardman said. Mr May asked her to ask if Ms Hedley would do relief work.
Ms Boardman mentioned it and Ms Hedley seemed happy to do it, she said in evidence. However, she did not do any relief
work.
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Mrs Carol May’s Evidence
38 Mrs Carol May, the wife of the appellant, gave evidence of her work as a part-time administrator for the appellant. She said

that on 14 March 2003 Mr May told Ms Hedley that it was a trial thing and they would see how it would work. She then went
on to say when prompted that the word “probation” was used. She said that she was in and out of the office while this
discussion was occurring. She also said that, the next morning after the dismissal of Ms Hedley she offered her relief work, but
there was a dispute about the non-payment by Ms Hedley of child care fees for her child which ended up in court. It is not clear
to me why that ended up in court when Mr May had said that he would waive his claim to those fees.

39 It was accepted that the award, an award of this Commission, applied to Ms Hedley’s employment.
40 There is a provision in the staff handbook (see page 33 (AB)) relating to stress, which reads as follows:-

“It is the Directors (sic) opinion that stress is a self inflicted state of mind caused by the inability of a caregiver to
stimulate the children’s mind or their inefficiency in controlling the noise level because of boredom within their
room. As a consequence it will play no part in the smooth running of the centre.”

FINDINGS
41 The Commissioner at first instance made the following findings, summarised:-

(h) That Ms Hedley’s employment was covered by an award of this Commission, namely the Children’s Services (Private)
Award No A 10 of 1990.

(i) That the award provided for one week’s notice for a child care giver, the classification applying to Ms Hedley’s
position.

(j) That there was nothing in the award providing for probationary employment.
(k) That the provision in the handbook relating to probation was at variance with the contract offered to her.
(l) That the contract offered to her was one of six months duration, not the three months contract required by the handbook

and further, it was not a three month contract of employment, offered, “prior to permanent employment being offered”.
(m) That Mr May’s evidence on the question of probation was not credible.
(n) That Ms Boardman admitted that she had no discussion with Ms Hedley about her terms and conditions of employment.
(o) Mrs May admitted that she was “in and out of” the discussions between Mr May and Ms Hedley about employment on

14 March 2003.
(p) That the whole of the provision in the staff handbook in relation to probation was not a feature of Ms Hedley’s contract.
(q) That Ms Hedley was a credible witness. She was ready to concede points but was clear that she was offered a six month

contract and was not offered a full-time position on termination.
(r) That the Commissioner preferred entirely Ms Hedley’s evidence to that of Mr May and the other witnesses for the

appellant.
(s) That Ms Hedley accepted that she would have worked full-time if a full-time job was offered, but was not offered a full-

time job.
(t) That the Commissioner accepted Ms Hedley’s evidence in preference to that of Mr May in that regard.
(u) That Ms Hedley was unfairly dismissed because:-

(i) Her work with the appellant was good and she was never warned or counselled about her work.
(ii) She sought to be flexible in her work as evidenced by her pattern of hours.
(iii) Having been granted a part-time contract for six months her services were suddenly terminated without warning

or discussion because she was a part-time worker.
(iv) She was performing well in accordance with her contract and was dismissed.
(v) That although Mr May said that she was a satisfactory worker, the arrangements for part-time work were not

satisfactory, and that he was therefore entitled to restructure, Ms Hedley was entitled to better treatment.
(vi) That the dismissal was patently unfair because the appellant had created the expectation of six months

employment on a part-time basis and then terminated her services at short notice simply because they were part-
time.

(vii) She did not receive “a fair go all round” (see Miles and Others t/a Undercliffe Nursing Home v FMWU (1985)
65 WAIG 385 (IAC)).

(v) That Ms Hedley sought to mitigate her loss.
(w) That reinstatement was not practicable.
(x) That her earnings since dismissal were $4,369.03.
(y) That her loss was $1,680.42 gross.

ISSUES AND CONCLUSIONS
42 The decision appealed against is a discretionary decision as that is defined in Norbis v Norbis [1986] 161 CLR 513 and Coal

and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194.
43 Accordingly, the appellant cannot succeed upon this appeal unless he establishes that the exercise of the discretion at first

instance miscarried according to the principles laid down in House v The King [1936] 55 CLR 499 and Gromark Packaging v
FMWU (1992) 73 WAIG 220 (IAC).

44 Whether the dismissal was harsh, oppressive or unfair or not is to be determined by reference to the principles laid down in
Miles and Others t/a Undercliffe Nursing Home v FMWU (IAC) (op cit). The question can be answered by determining
whether there was a “fair go all round” or whether the right of the appellant to terminate Ms Hedley’s employment was
exercised harshly, unfairly and oppressively.

45 Of course, the onus of establishing that the dismissal was unfair lies upon and lay upon Ms Hedley.
46 Questions of credibility arose in this matter and the matter was determined to some extent by the Commissioner relying upon

findings as to the credibility of witnesses. The manner in which appellate courts and tribunals are required to deal with appeals
concerned with fact finding based on questions of credibility is well known and has been laid down by the High Court in
Devries and Another v Australian National Railways Commission and Another [1992-1993] 177 CLR 472 at 479 and 482-
483 and recently restated in Fox v Percy (2003) 197 ALR 201 at 206-210 per Gleeson CJ, Gummow and Kirby JJ. An
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appellate court is not excused from the task of “weighing conflicting evidence and drawing its own inferences and conclusions,
though it should always bear in mind that it has neither seen nor heard the witnesses and should make due allowance in this
respect” (see too Dearman v Dearman [1908] 7 CLR 549 at 564, cited by Gleeson, CJ, Gummow and Kirby JJ in Fox v Percy
(op cit) at page 208.

47 Nonetheless, Devries and Another v Australian National Railways Commission and Another (op cit) was simply a reminder of
the limits under which appellate judges typically operate when compared with trial judges. In Devries and Another v
Australian National Railways Commission and Another (op cit), the majority of the High Court (Brennan, Gaudron and
McHugh JJ) said at page 479:-

“A finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an appellate
court thinks that the probabilities of the case are against – even strongly against – that finding. If the finding
depends to any substantial degree on the credibility of the witness, the finding must stand unless it can be shown
that the judge has failed to use or has palpably misused his advantage, or has acted on evidence which was
inconsistent with facts incontrovertibly established by the evidence or which was glaringly improbable.”

48 This was a matter which was relatively simple. There was a written contract of employment so entitled, signed by both parties
which expressly prescribed the contract period of six months and described it as a fixed contract. It was no more and no less.
This was signed on 17 March 2003. The agreement further prescribes that the conditions of employment are as per the staff
handbook, a copy of which was said to be attached, but which was not attached, at least in the appeal book. The undisputed
evidence of Ms Hedley was that she was not given a copy of the staff handbook but, that she had a copy of it from her previous
period of employment by the appellant. The hours to be worked are prescribed in the contract as part-time “but based on
5.5 hours per day”. There is no prescription for any probationary period expressed in the signed contract, but there is, of
course, in the staff handbook.

49 (Ms Hedley did attempt to be flexible and did work more than 5.5 hours per day as the evidence above reveals). Ms Hedley’s
evidence and that of other witnesses was that she wished clearly to work part-time. A major issue in this matter was whether it
was a term of the contract that she was on probation at the time of her dismissal, which was effected by letter dated 11 April
2003, she having been advised of her dismissal on 10 April 2003 and having commenced her employment only on 17 March
2003.

50 It was part of the appellant’s case that, because she was on probation for one month, then the contract had not commenced to
operate. That, of course, is entirely erroneous. The contract in its express terms provides that the contact of employment
commences on 17 March 2003 and makes no reference to probation. The appellant relied at first instance and relies on the
probation paragraph of the handbook as an express term of the contract to establish that, at the time of her dismissal,
Ms Hedley was on probation. First, let me observe as an undisputed fact that Ms Hedley had worked for the appellant for
almost a year not long previously and that she was described by Mr May, Ms Turner and Ms Boardman as a good worker. At
no time was her performance and her ability to perform questioned. Further, they ((ie) Mr May, Ms Boardman and Ms Turner)
knew her and her capacity and did not have to look for another employee whose capacity they did not know, as Ms Boardman
clearly said in evidence. In other words, Ms Hedley was a proven, competent worker who worked competently and whose
work attracted no criticism.

51 Let me say also, that in industrial law, probationary employment has a clear meaning. That meaning has been clearly explained
by the Full Bench of this Commission in East Kimberley Aboriginal Medical Service v The Australian Nursing Federation,
Industrial Union of Workers Perth (2000) 80 WAIG 3155 at 3158 (FB). At page 3158 the Full Bench said this in paragraph
49:-

“Again, the following principles apply—
(a) The employer, throughout the period of probation, retains the right to see whether he/she wants the

employee or not in his/her employment.
(b) (i) The employer is entitled to consider the employee as if the employee was still at first interview with

the following modifications in this case.
(ii) There was an identifiable contract of employment for a period, indeed, a fixed term, including a

period of probation of three months. This advances the matter beyond a notional first interview
situation.

(c) Probation is an extension of the selection process, a period of learning and a time for attention,
assessment and adjustment to standards of performance and conduct. (Inherent in that is that it is a time
for teaching, training and counselling.)

(d) (i) However, a probationary employee knows that he/she is on trial and that he/she must establish his/her
suitability for the post. The employer, on his side, must give the employee a proper opportunity to
prove him/herself, but he/she reserves the right to determine the employment with appropriate
notice provided he has reason for so doing (see Sommerville v Brinzz Pty Ltd Clerk Vehicle Repair
Industry [1994]SAIR Comm 8 (31 January 1994), citing Re J M Hamblin v London Borough of
Ealing (1975) IRLR 354 and see Hutchinson v Cable Sands (WA) Pty Ltd(FB)(op cit)).

(ii) Further, an employee on probation can expect to be counselled and informed that she/he is not
meeting the required standards of performance, to be given reasonable training in this respect, and
to be warned of the possible consequences of a failure to improve. Provided this is done, an
employee who is on probation would have little cause to complain if a decision was taken during
the course of or at the end of a probationary period to terminate the employment (see Sommerville v
Brinzz Clerk Vehicle Repair Industry (op cit), citing Hull v F F Seeley Nominees Pty Ltd (1988)
55 SAIR 550 at 562).

(e) (i) Consonant with those principles, a probationary employee is able to seek reinstatement, but an
employer is entitled to terminate a probationary employee more easily, e.g length of service is not a
factor generally, because probationary employment is for a finite period and, in that period,
assessment, training and acquisition of skills and demonstration of ability can occur. In addition,
any genuine question of compatibility between employer, employee and other employees can be
assessed. (This is not a comprehensive inventory of such matters.)

(ii) However, probation is not a licence for harsh, oppressive, capricious, arbitrary or unfair treatment of
a probationer (see Hutchinson v Cable Sands (WA) Pty Ltd (FB)(op cit) and the cases cited
therein).”
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52 What is quite clear is this. There was no question of her ability and suitability being on trial. Her ability was known, accepted
and approved, and, indeed, that she was a good worker was borne out by the evidence of the witnesses for the appellant at first
instance, including Mr May himself whose evidence I have quoted above.

53 As a matter of fact and law she was not therefore on probation and there was no requirement for her ability to be assessed.
There was no question that she was dismissed for lack of ability or application. Cogently, she was not told that she had failed
to perform satisfactorily at any time. The evidence was to the contrary. Further, the letter of termination gives only one reason
for the dismissal, a restructuring of the staff organisation. There is no mention of any failure to satisfactorily complete the
probation period and there is no mention of the probation period. There is no evidence of any assessment of skills or training or
none of the features of a probationary period, simply because it was not necessary. It was clearly open to so find. Next, the
written contract itself made no provision for a probationary period and prescribed a period of employment at variance with and
in conflict with the probation clause in the staff handbook. The probation clause provides that one months probation is to be
served by all staff members and then a three months contract for a fixed term is offered. In this case a six months fixed term
contract was entered into in lieu of a three months fixed term contract by a proven employee whom the appellant was happy to
employ and who indeed proved her worth again during the small period of her employment before her dismissal.

54 The six months fixed term contract in its express terms signed after a discussion and omitting any reference to probation as
such, was clearly at variance with that part of the handbook referring to probation. Put simply, not only was the probation
clause in the staff handbook at variance with or in conflict with the express terms of the document signed by both parties, there
was no requirement for probation and no probation at law or in fact because it was simply inapplicable, was not part of the
contract of employment, and could not correctly be found to be such a part. It was thus open to find, and it was correct to find,
that a probationary period was no part of the contract of employment for those reasons. In any event, even if that were wrong,
then that a probationary period was part of the contract depended on the oral evidence of Mr and Mrs May.

55 Ms Hedley denied, and was unshaken in her denial, that any probationary period was ever discussed by them. The two
employee witnesses, Ms Boardman and Ms Turner, could give no direct evidence that Mr May had discussed a probationary
period with Ms Hedley. They assumed or indicated that she knew. They did refer somewhat vaguely to a trial period, which
period was not expressed clearly or at all in time or effect.

56 Further, it is difficult to understand why it was necessary to say that there was a one month’s probationary period if the
handbook itself applied.

57 Mrs May said in evidence that Mr May had mentioned the probationary period to Ms Hedley. Further, there was no evidence
from any person that Ms Hedley had agreed to probation as a term save and except as it might appear in the handbook. There is
no evidence that she was taken to the probation clause in the handbook, which one might have expected if it were so important.
Most cogently, however, as I have observed, and as the Commissioner correctly found, the probation clause was in conflict
with the terms of the written contract which provided a fixed term of six months part-time employment and not three months.

58 I now turn to the question of credibility. The Commissioner at first instance did not accept the evidence of Mr May as credible
compared to that of Ms Hedley, particularly in relation to whether there was a conversation on 14 March 2003 in which
Mr May mentioned probation. He also did not place great weight on Mrs May’s evidence because she was coming in and out
of the office where Mr May and Ms Hedley were speaking.

59 In my opinion, the evidence that the contract did not contain a term prescribing probation was to be accepted because:-
(a) Mr May’s evidence was not impressive on a fair reading of the evidence. Not the least was his unimpressiveness due to

the necessity for him to read a statement of evidence, rather than to give his evidence from memory as all of the other
witnesses, including Ms Hedley, did.

(b) Ms Hedley was unshaken in her denial that probation was discussed and was, on a fair reading of all of the evidence, a
credible witness.

(c) There was no direct evidence from Ms Turner and Ms Boardman which corroborated this in any way.
(d) On a fair reading it was open to find that Mrs May’s evidence was not reliable, on this point, because she was coming in

and out of the office on 14 March 2003, in the face of Ms Hedley’s unequivocal and unshaken denial.
(e) There was no convincing evidence that Ms Hedley accepted the probation period, even if she were told about it.
(f) Mr May’s own evidence was that Ms Hedley was a good worker having worked for him for almost a year before and

accordingly his explanation of why a probationary period was required was, on a fair reading, unconvincing in the face
of the facts.

(g) (i) There was no necessity, on any objective consideration of all of the evidence, particularly the evidence of
Ms Hedley’s ability and performance, for a probationary period.

(ii) In particular, the reason for Ms Hedley’s engagement as expressed credibly and unchallengedly by
Ms Boardman and Ms Turner, the appellant’s own witnesses, was that Ms Hedley was a good worker whom
they knew and they did not have to go through the process of seeking another employee whom they did not
know. That highlights that in credible practical terms a probationary period was not required.

(h) Further, there was no evidence of any necessity for training, counselling and advice, nor was there any advice given to
her. The employment was not terminated, nor was it suggested that it was, because she was unable to successfully
complete the probationary period. It was only raised to justify a termination of employment on the ground of
restructuring, it was open to find.

(i) Certainly there was evidence of some vague reference to a trial attaching to the part-time employment. There was no
mention, however, of any condition of trial in time or otherwise. However, that was put clearly in Mr May’s
submissions on appeal as pertaining to the six months part-time period, that is there could be no permanent employment
of Ms Hedley until the six months fixed term contract had been completed which is why a six month period was offered
and accepted. Ms Hedley did not agree that there was a trial. In any event, it was contemplated clearly on the evidence,
that a full-time employee would be required after the six month period because a permanent employee was going on
leave. Thus, it was open to find for those reasons that one months probation was at no time a part of the contract of
employment and that the fixed term contract was current when the dismissal occurred. It was also current because it
specifically prescribed that it was current, having commenced on 17 March 2003, according to the express terms of the
contract. In any event, the evidentiary onus to establish that it was a term of the contract was not discharged either. For
all of those reasons, and for the reasons which I will refer to hereinafter, the evidence of Ms Hedley was correctly
accepted, and it was correctly found that there was no probationary period either as contained in the staff handbook or
of any other type applying as a term of the contract of employment of Ms Hedley.
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60 It was also not in dispute and it was the appellant’s case that the dismissal was effected because of the restructuring of staff. In
particular, Ms Hedley’s part-time job was abolished and a new full-time job was created which was filled by another staff
member who was a trainee and also on Ms Hedley’s uncontroverted evidence, a junior. There was no denial that this employee
was a junior, and, in fact, it was admitted that she was a trainee, unlike Ms Hedley who, although unqualified, was an
experienced employee and a good worker.

61 Questions arose in relation to the events leading up to the dismissal. Again, there was a conflict between the evidence of
Mr May and Ms Hedley about the question of full-time work. Mr May said that Ms Hedley had said that if she was required to
do full-time work and she would do it. She denied that she said so. Ms Boardman said that she had said that she might do it.
Ms Boardman said that Ms Hedley looked tired after the week of full-time hours. Ms Turner said that Ms Hedley had said that
she wanted to do part-time work and made this clear to Ms Turner. Indeed, they discussed job sharing on the evidence of both
of them. Before she was dismissed, Ms Hedley again offered to work three days a week but this was refused. It is clear that
there was no binding agreement or undertaking that she work full-time. She was offered the full-time position because of the
proposed abolition of the part-time position, according to Mr May. Her evidence was that no such offer was made. It is clear
that she attempted to work extra hours to assist and that in Ms Boardman’s and Ms Turner’s judgement she became tired as a
result. Mr May said that Ms Hedley was suffering stress. Ms Turner and Ms Boardman also remarked on the fact that she was
tired after working full-time for a week in the third week of her employment. It is also clear that there was an agreement that
she work part-time, not full-time, for a fixed term, which was the agreement offered by her employer, the appellant, and which
she accepted and which they both signed. It is also clear that though there were discussions of the undisputed problems caused
by understaffing, that there was no warning to Ms Hedley that her employment was in jeopardy, and that it was not said to her
that she would be dismissed if she failed to accept the full-time employment. It should be clearly understood, put at best for
Mr May, that what was proposed to her on the day of her dismissal, 10 April 2003, was that she enter a new contract for full-
time employment and agree to the termination of her part-time employment contract. Even on her employer’s and his
witnesses’ evidence, it was known to them that because of her baby and other commitments, she could not or did not want to
work full-time. On his own evidence, therefore, Mr May offered Ms Hedley full-time work which he himself by inference
knew, because of what he himself said in evidence and as was the evidence of Ms Turner and Ms Boardman, that the full-time
work caused Ms Hedley stress and impliedly that she could not therefore perform it. Such an act was unfair. Ms Hedley
credibly denied that any offer of full time employment was made to her. Mr May well knew and said himself in evidence that
the week in which Ms Hedley did full-time work was stressful to her. I have already said that Ms Boardman and Ms Turner
corroborated the view that she suffered from stress or was weary when she worked full-time hours, which was, as a matter fact,
contrary to her part-time contract. However, she co-operated and was quite “flexible”. She clearly had an expectation of six
months part-time employment brought about by the precise terms of the agreement to which she had bound herself. That was
the obligation she undertook and which the appellant undertook to provide. Certainly, it was subject to notice of termination by
one week’s notice.

62 The Commissioner at first instance correctly found that she was not on probation. She was not on probation, and the clause in
the handbook relating to probation was not part of the contract of employment. The Commissioner correctly found that she did
offer to work full-time and that this was rejected. She was, as the Commissioner correctly found, terminated on one day’s
notice on 10 April 2003, confirmed by letter dated 11 April 2003. She was a good worker who had and expected to enjoy six
months employment as a part-time worker. After both parties committed to a fixed term contract, her contract was terminated
within a month of it commencing because full-time employment was required. As the Commissioner held, Mr May was
entitled to restructure the business and this included making positions redundant which was done. However, he correctly held
that Ms Hedley was entitled to better treatment and that her dismissal was unfair because the respondent, having created the
expectation of six months on a part-time basis and indeed, done more than that, signed a binding contract, dismissed her at
short notice because her contract was a part-time contract.

63 The matter goes further than that. A contract was entered into by both parties for six months, fixed term. Their intention was
that there would be such a term and they bound themselves to it. That was the term nominated by the appellant for his own
purposes. Within a month of the contract being signed, Ms Hedley’s position was abolished and she was retrenched, that is
dismissed on little notice.

64 Further, as the Commissioner correctly found, he preferred Ms Hedley’s evidence to that of Mr May and other witnesses,
including Mrs May, the Commissioner found that she was not offered a full-time job, but that she would have accepted it.
Indeed, he found correctly that she herself offered to work full-time, but that this was rejected. The Commissioner correctly
found, too, that the dismissal was unfair because, within a month of the contract being entered into, and notwithstanding that
Mr May had created an expectation of six months employment on a part-time basis, she was dismissed on short notice. More
than that, I would add, she was dismissed from a six month fixed term contract to which her employer had bound himself,
without proper warning, with little or no notice, because he did not wish to himself to remain bound by the contract. That was
unfair, and it was open to so find that it was. Further, Mr May terminated the contract of an employee who was a good and
competent worker, who offered to work full-time on her own credible evidence, and during her period of employment, worked
“flexibly”, and indeed gave more than she was required to do by working one week full-time when she was on a part-time
contract. The dismissal was unfair for those reasons, too, and was correctly found to be unfair. Admittedly she was offered
relief work which, by its nature is, of course very much lesser reliable or definite than a fixed term agreement part-time for six
months. However, that was a new and entirely different contract offered after her dismissal.

65 Next, the Commissioner did not find, but it was open to him to find, that the dismissal was unfair also because Ms Hedley was
dismissed when another part-timer could have been employed. That was the clear evidence of the appellant’s witness,
Ms Boardman, that that could have been done, and not denied. It was not denied either by Mr May that this could have been
done, although he was not enthusiastic about it as he said. It was also unfair for Mr May to repudiate the contract for a fixed
term, which in his own evidence he correctly admitted the contract to be. That repudiation occurred when he unilaterally
terminated the agreement in the face of a refusal by Ms Hedley to agree to the termination of the fixed term agreement, on his
evidence, and the substitution of a new full-time contract for it. In fact, her evidence was that she was agreeable to entering an
agreement to work full-time, but that it was rejected, which, of course, even more renders the dismissal unfair. (As to the
repudiation question see Byrne v Twaddle (2003) 83 WAIG 5 (FB)). I make it clear that it was open to find that an element of
unfair dismissal was that Mr May, well knowing that Ms Hedley could not perform, in his judgment, full-time work because of
the stress which he said she suffered, terminated her part-time employment which he had offered and contracted to provide. In
fact, as I have observed, if Ms Hedley’s evidence was accepted, which it should have been, and which it was, she at no time
refused to work full-time, and, indeed, offered to work full-time.

66 As Ms Boardman also said, employing a full-time employee in this case instead of Ms Hedley was the ideal situation.
However, on Mr May’s own case, it was quite unfair, in the circumstances of the case, not to honour the contract and employ
another part-timer or permit job sharing, at least until the contract expired rather than to dismiss her within a period of less than
one month when she was a person who had given good service and attempted to be co-operative and to assist her employer, at
her own cost in stress, on the employer’s own case.
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67 For the reasons expressed above in paragraph 59, which, in my opinion, apply generally to the credibility of Ms Hedley,
Mr May and his witnesses, and also because Mr May did not establish that the findings made by the Commissioner were
glaringly improbable, or, indeed, improbable, it was open to find, and should have been found, that:-

(z) An experienced and competent employee would not be required to work on probation and was not.
(aa) That by implication such a term was not included in the contract when Mr May wanted her to work a fixed term six

month contract.
(bb) That the fixed term contract did not mean that she was on trial, save and except for the whole period of six months.

68 The Commissioner made correct findings on the basis of credibility and it was open to him to find, and he should have found
for all of those reasons, that the dismissal was harsh, oppressive or unfair.

Quantum of Loss and Compensation
69 The appellant appeals against the finding of loss and the award of compensation in the sum of $1,680.42 less tax.
70 The Commissioner made the following findings:-

(a) Ms Hedley earned a total of $1,572.26 during the period when she worked for the appellant at an average weekly
amount of $393.07.

(b) In addition, she was paid one week’s pay in lieu of notice. The appellant therefore paid her a total of $1,912.71. That
was not in issue.

(c) Not all of her payslips were available but he made a finding that she earned $4,369.03 in her new employment with a
child care centre called Junior Junction and alternatively that she expected to earn an average of $297.06 per week
according to the payslips which she produced which was her current income.

(d) This was for two days work per week. The Commissioner therefore made the following calculations:-
Total Earnings (6 months)
on average of $393.07 per week $10,219.82
Less Earnings with Respondent   $1912.71

$8307.11
Less Earnings Exhibited with Junior Junction $4369.03

$3938.08
Less Projected Earnings with Junior Junction
23/07/03 to 12/09/03
ie. 7.6 weeks x $297.06 per week

$2257.66

TOTAL $1680.42

71 No evidence was tendered contrary to that. There was no error established and that ground failed, in my opinion.
Bias and Impartiality
72 It was submitted by the appellant that the Commissioner was biased against him and partial. I have read the transcript

carefully. There was no evidence of that. The Commissioner, clearly confronted with two parties in person, endeavoured to
ensure that both parties were properly heard and had full opportunity to put their cases and achieved such a goal. Indeed,
Mr May was allowed to read his evidence from a prepared statement, something of an advantage which, with respect, I might
not have afforded him. The real complaint by Mr May was that the Commissioner was biased because he did not accept
Mr May’s evidence in preference to Ms Hedley’s evidence. On a consideration of all of the evidence, it is clear that the
Commissioner did not accept Mr May’s and his witnesses’ evidence in preference to that of Ms Hedley. For the reasons which
I have expressed above, it has not been established that the Commissioner erred, and, in fact, in my opinion, did not. By
performing his function to make findings as to credibility, he did not, of course, demonstrate any bias or lack of impartiality.
Indeed, he acted, quite clearly, impartially, on a fair reading of all of the evidence and carried out his duty properly and
correctly.

The Federal Award
73 Some recourse was sought to be had to the Workplace Relations Act 1996 by Mr May, in particular, Schedule 1A Clause

48(1)(d) thereof, but pursuant to s500(1), the Schedule only applies to employees in the state of Victoria and the reference to
the Workplace Relations Act 1996 was entirely irrelevant. Indeed, the federal act was not at all applicable.

Finally
74 For all of those reasons, I am not satisfied that there was any miscarriage of the Commissioner’s discretion. I am certainly not

satisfied that the Commissioner misused the advantage he had in seeing the witnesses at first instance. For all of those reasons,
I would dismiss the appeal.

CHIEF COMMISSIONER W S COLEMAN—
75 I have had the benefit of reading the Reasons for Decision of His Honour, the President. I agree and have nothing to add.
COMMISSIONER J H SMITH—
76 I have had the benefit of reading in draft the reasons to be published by the President. For the reasons his Honour gives, I agree

the Appeal should be dismissed and I have nothing further to add.
THE PRESIDENT—
77 For those reasons the Full Bench dismissed the appeal.

Order accordingly

_________
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Order
This matter having come on for hearing before the Full Bench on the 5th day of December 2003, and having heard Mr S G May, on
his own behalf as appellant, and Ms C S Hedley, on her own behalf as respondent, and the Full Bench having reserved its decision
in the matter, and reasons for decision having been delivered on the 6th day of February 2004, it is this day the 6th day of February
2004, ordered that appeal No. FBA 36 of 2003 be and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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Reasons for Decision

INTRODUCTION—
1 This is an application brought pursuant to s49(11) of the Industrial Relations Act 1979 (as amended) (hereinafter called “the

Act”), by which the applicant sought a stay of the operation of the whole of the order of the Commission, constituted by a
single Commissioner, made at first instance in application No 2067 of 2002, which decision was made and deposited in the
office of the Registrar on 1 December 2003.

2 There was an application made at first instance pursuant to s29(1)(b)(i) of the Act whereby Marcus John Holly (hereinafter
called “Mr Holly”) who was the applicant, claimed that he was harshly, oppressively or unfairly dismissed by the above-named
applicant, then the respondent, Barminco Pty Ltd (hereinafter called “Barminco”), and claimed reinstatement or compensation
in the alternative. The application was opposed and was heard and determined and the orders sought to be stayed in these
proceedings, made.
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THE ORDERS AND DECLARATION
3 (a) The orders appealed against, at first instance, included a declaration that the applicant at first instance, Mr Holly, was

unfairly dismissed from his employment by Barminco, the above-named applicant, on 29 November 2002.
(b) There was also an order that Barminco reinstate Mr Holly in his employment and to his former position as if the

contract of employment had not been terminated within 14 days of the date of the order.
(c) Barminco was also ordered to reinstate Mr Holly’s accrued entitlements, and it was further ordered that his service

with Barminco be regarded as continuous for all purposes, including long service leave, and that Barminco should pay
to Mr Holly an amount of money in respect of remuneration lost by Mr Holly by reason of the termination of his
contract of employment, as if he had worked continuously in Barminco’s employment between 29 November
2002 and the date of when he is reinstated.

(d) These monies, of course, were to be reduced by the amount of any money earned by him during the period.

4 It should be observed that Mr Holly has not been reinstated, nor was it suggested that the order had been complied with in any
respect.

5 Barminco filed a notice of appeal to the Full Bench, (appeal No FBA 45 of 2003), against the decision of the Commissioner at
first instance, on 16 December 2003, and served on 18 December 2003. This application was filed on 18 December 2003. The
application was validly made in that it was filed after the appeal was instituted, in time, on the same day.

6 I am satisfied and find that the appeal has been validly instituted within the meaning of s49 of the Act. I am satisfied and so
find.

7 I am also satisfied and find that the applicant had sufficient interest to make this application, since the applicant was, as the
respondent, a party to the proceedings at first instance, and was required by the order to do certain things.

THE APPLICATION
8 The applicant herein relied on the following grounds:-

“Serious Questions to be tried

3. Barminco contends it has an arguable case on appeal and that there are a number of serious questions to be tried.
These are contained in a Schedule to the Notice of Appeal to the Full Bench.
“Futility of Appeal if Order not Stayed
4. Barminco is specifically appealing the remedy of reinstatement. Should a stay of the reinstatement order not be

granted, the appeal will be futile—
4.1 Barminco has argued in its grounds of appeal that reinstatement is impractical under the circumstances

due to the serious safety breaches Mr Holly committed and his employment history with the company;
4.2 Should Mr Holly be reinstated prior to the appeal being heard, Barminco will be forced to carry exactly

the burden against which it is appealing, i.e. being responsible for Mr Holly’s unsafe work practices,
and therefore be exposed to the potential liability it is seeking to prevent through the appeal process.

Balance of Convenience
5 The balance of convenience favours Barminco as Mr Holly is unlikely to suffer any hardship due to the staying
of the order.

5.1 In terms of the Order parties have been allowed leave to apply to the Commission to finalise the amount,
which as of the date of lodging this application has not occurred.

5.2 The Applicant at first instance has also as yet not provided any proof of income earned during the period
covered by the Order.

5.3 The amount to be paid for remuneration lost in terms of the order has therefore not been settled at present,
and it would be effort wasted to have the parties engage in proceedings to settle the amount, only to have
those proceedings superseded should the appeal be successful.

5.4 The grounds upon which the decision at first instance is appealed covers an error in law and fact
concerning the notice pay paid to Mr Holly upon termination. The amount of notice pay, and the extent to
which it had not been taken into consideration in the decision at first instance, also influences the
calculation of the final amount to be paid to Mr Holly.

5.5 According to the order of the Commission, the amount in remuneration lost is to be calculated from the
date of 29 November 2002 to the date of reinstatement of Mr Holly. Should Mr Holly’s reinstatement be
confirmed on appeal, there will be no remuneration lost by Mr Holly.

5.6 Barminco is prepared to offer an undertaking that the amount to be paid to Mr Holly for lost remuneration,
as well as the amount he would have earned had he been reinstated in accordance with the order at first
instance will be paid into a trust account which will earn appropriate interest until the appeal has been
decided.

6. The balance of convenience further favours Barminco since there is a real risk that it will not be possible to
restore Barminco to its former position should the appeal be successful—
6.1 There are serious concerns over the Mr Holly’s financial state and his ability to repay any monies that

would otherwise be paid to the applicant in accordance with the Order of the Commission.
6.2 Mr Holly’s evidence during the unfair dismissal proceedings was that he was currently unemployed and in

receipt of Centrelink payments.
7. Barminco has not undertaken any actions to delay this matter since it was lodged in 2002 and the time that has

elapsed between the termination of Mr Holly and the order reinstatement is not attributable to any untoward
delays in the process by Barminco.”

9 This application was opposed by Mr Holly.
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PRINCIPLES
10 The principles which are applicable in proceedings such as this are well settled, and I quote them as they appear in Bell Potter

Securities Ltd v Catena (2003) 83 WAIG 3575 at 3576-3577:-
“The principles which apply to applications for a stay are long settled and were most recently expressed by this
Commission in Millennium Inorganic Chemicals Limited v Trimble (2003) 83 WAIG 3082 (FB) at pages 3083-
3084 as follows:-
“19 The principles which apply to applications for a stay were most recently expressed by the Commission,

constituted by the President, in Bamboo Holdings Pty Ltd v Halligan 82 WAIG 966 at 967-968, and are as
follows:-

““The principles which apply to applications for a stay were most recently expressed by the
Commission, constituted by the President, in Stanley and Others t/a Communique Communications v
Bryant 82 WAIG 785 at 787 and are as follows:-

“The principles by which applications pursuant to s.49(11) of the Act are determined are well settled
in this Commission (see Commissioner of Police v CSA 81 WAIG 2553 at 2554):-

The principles by which applications pursuant to s.49(11) of the Act are determined are well
settled in this Commission. Amongst others, the reasons for decision in AWU v BHP Iron Ore
Ltd 81 WAIG 406 properly expresses them at pages 407-408:-

I reproduce hereunder the relevant extract from CSA v Director General, Department of
Transport 80 WAIG 2855 at 2856:-

These principles have been laid down in a number of cases, including Gawooleng
Dawang Inc v Lupton and Others 72 WAIG 1310, Director General of the Ministry for
Culture and the Arts v CSA and Others 79 WAIG 670 and City of Geraldton v Cooling
80 WAIG 1751.
It is for the applicant to establish that the stay should be granted. It is, of course, an
underlying principle that the successful party is entitled to the fruits of her/his/its order,
award or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be
tried, that the balance of convenience favours the applicant and that other factors
consistent with the application of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if
they exist, require that the application be granted.
If these ingredients exist, then exceptional circumstances exist which warrant the
granting of the application as a matter of equity, good conscience and the substantial
merits of the case. (I say that to further explain the principles.)

The need to prevent there being any more uncertainty than is necessary, in industrial matters, is
important, too (see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)).

I would add the following further observations.
Before weighing other factors the court needs to be satisfied that there is an arguable case on appeal,
(in this jurisdiction a serious issue to be tried also described as a strong case), to ensure that the
appeal has not been lodged simply to delay execution (see Croney v Nand [1999] 2 Qd R 342 at
348-9 (CA)).
If an appeal may be nugatory a stay will be granted. An appeal will be nugatory when because of the
respondent’s financial state there is no reasonable prospect of recovering monies paid to him
pursuant to the judgment.
An appeal will be nugatory too, if the appellant can show that without a stay of execution he/she
will be ruined (see Lino Type Hell Finance Ltd v Baker (Practice Note) [1992] 4 All ER 887 at 888).
Inconvenience and the possibility of risk to the appellant’s property do not constitute special
circumstances (see Cox v Simeon (SC (WA) Full Court Lib No 5063 7 September 1983,
unreported)).
The onus is on the applicant, of course, to demonstrate a proper basis for a stay, as I have observed
above, which will be fair to all the parties and the court will weigh the balance of convenience and
the rights of the parties as I have observed above (see Alexander v Cambridge Credit Corp Ltd
(1985) 2 NSWLR 685 at 694).
The mere preservation of the status quo, nor by themselves, the merits of the appeal are not
sufficient. Further, it is not sufficient to constitute special circumstances that the appeal is arguable,
is being pursued in good faith and with expedition and that the stay will not prejudice anybody (see
Hamersley Iron Pty Ltd v Lovell (No 2) (1998) 20 WAR 79 and 80, 88 (FC)).
Appropriate circumstances may exist within the context of the balance of convenience if serious
injury will result to the applicant unless a stay is granted (see McBride v Sandland (No 2) (1918)
25 CLR 369 and 375) and, as I have observed, an appeal will be nugatory when, because of the
respondent’s financial state, there is no reasonable prospect of recovering monies paid to him/her
pursuant to the judgment, but appropriate circumstances are not limited to that situation and will
exist whenever there is a real risk that it would not be possible for a successful appellant to be
restored substantially to his/her former position (see Federal Commission of Taxation of
Commonwealth of Australia v The Myer Emporium Ltd (No 1) [1986] 160 CLR 221 at 223).””

20 To amplify these principles I would also quote the following paragraph from the judgement of Anderson J
in Hamersley Iron Pty Ltd v Lovell (No 2) (1998) 20 WAR 79 at pages 89-90 (FC) where His Honour said:-

“As I understand the cases, however, unless a stay is necessary to preserve the subject matter or
integrity of the litigation in the broader sense described above the circumstances will not be regarded as
sufficiently exceptional to enliven the discretionary jurisdiction to provide a stay. Only if the applicant
can show that a stay is necessary to that end will the high Court go on to consider matters such as
whether the application for special leave has a prospect of success, whether a stay will occasion
hardship to the respondent, where the balance of convenience lies, and so on. I think such matters are
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always treated as secondary to the question whether a stay is necessary to preserve the subject matter or
integrity of the litigation. They come into play only if it appears that the refusal of a stay will
substantially deprive the applicant of the benefit to be derived from the appeal. Thus, an applicant may
fail to obtain a stay even if the applicant can show that unless there is a stay the appeal will be futile.”

21 Further, at page 91 His Honour said:-
“So far as I can see, those cases in which the court has given consideration to such matters such as
hardship, the balance of convenience, the prospect that special leave to appeal may be granted and so on
are all cases in which the first hurdle has been cleared by the applicant. They are cases in which, speaking
broadly, an appeal would be futile unless a stay was granted. I would include in this category of cases
Moulleux Pty Ltd v Girvan NSW Pty Ltd (1991) 13 Leg Rep 24; De L v Director–General, Department of
Community Services (NSW) (1997) 136 ALR 201; Bryant v Commonwealth Bank of Australia (1996)
70 ALJR 306.””

BACKGROUND
11 Mr Holly had been employed by Barminco at the Mt Pleasant mine site approximately 50 kilometres from Kalgoorlie in this

state. He was employed there by Barminco as a shot firer with what were described as “other lower skilled duties from time to
time”.

12 He had been dismissed first on 24 September 2002. However, he was then reinstated to his position by agreement between the
parties after conciliation proceedings in the Australian Industrial Relations Commission. Then, he was dismissed a second
time, as I have said, on 29 November 2002.

SERIOUS ISSUES TO BE TRIED
13 There was a submission that the finding by the Commissioner that Mr Holly’s dismissal was summary in nature was in error

because there was a payment in lieu of notice made to Mr Holly by Barminco.
14 I would observe that it was not submitted that there was any clause in the relevant award, the AWU Gold (Mining and

Processing) Award 1993, No A 1 of 1992 (hereinafter referred to as “the award”), which provided payment in lieu of notice,
which was brought to my attention, although it was submitted that such a clause existed.

15 It is also not at all clear that it was proven that the award applied to the employment of Mr Holly.
16 In any event, the finding which the Commissioner made at first instance, that the dismissal was summary, was expressed to be

because:-
(c) The dismissal was without notice or warning.
(d) Mr Holly was not given payment immediately in lieu of notice but was paid after the event of dismissal.
(e) There was no term of the contract providing for payment in lieu of notice.

17 The submission for Mr Holly was that there was no payment in lieu of notice because the payment was made after the event,
that is, after the dismissal, and, further, that there was no term of the contract proven which enabled the obligation to give
notice to be substituted for by a payment in lieu of notice. In addition, it was submitted that the award was not established at
first instance to have applied to and bound the parties.

18 Next, it was submitted for Barminco that there was a fundamental flaw in the reasons for decision because the onus of proof
was changed by the Commissioner. This, so the submission went, was because the Commissioner found that it was unlawful
for Barminco to give Mr Holly a payment in lieu of notice, and also there was no evidence that this payment was capable of
being made under the contract of employment. This was having regard to paragraphs 72-73 of the Commissioner’s reasons for
decision.

19 The Commissioner referred, too, to Federated Miscellaneous Workers’ Union of Australia, WA Branch v Cat Welfare Society
Incorporated (1991) 71 WAIG 2014 at 2019 and the payment of an amount in lieu of notice. That case is authority for the
proposition that a summary dismissal, as a matter of fact and law, cannot be altered in its nature by payment in lieu of notice.
Further, a failure to give the required notice is a breach of the contract of employment (see Sanders v Snell [1998] 196 CLR
329 at 337).

20 Next, there were submissions made about the conduct of Mr Holly. It was submitted on his behalf that the period of
employment, at least from before the first dismissal, should not be treated as a continuum. After his first dismissal, it was
submitted, he was returned to duty by agreement. That was not disputed. At that time, too, so the submission went, the matters
complained of, namely absenteeism and safety matters, were well known to Barminco, and notwithstanding its knowledge of
them, he was still reinstated by agreement. There was only one matter which was not known to Barminco at that time, so the
submission went. Thus, the effect of the reinstatement, it was submitted, was to “set aside” all of those matters because the
reinstatement was effected with full knowledge of them. (I should add that the “revival” of these events, even though there was
condonation at that stage, was not referred to by Mr Trainer in his submissions).

21 Further, it was submitted by Mr Trainer that there was no evidence of any further absenteeism after the first reinstatement. In
any event, so the submissions went, the slate after 1 November 2002 was clear and Barminco could not rely on those earlier
events. I was referred also to the case of Agnew Gold Mining Co Pty Ltd v Cahill (2003) 83 WAIG 3325 (PRES).

22 Mr Trainer submitted that the grounds of appeal were fundamentally flawed. He made reference to three matters upon which
he submitted that Barminco purported to act. These were, he submitted, the alleged threat to Mr Delbridge, Mr Holly’s
allegedly driving a vehicle toward Mr Temple at the mine site, and the disobedience of a lawful direction by Mr Holly.

23 It was also submitted that the safety issues were not put to Mr Holly for explanation or comment during the investigations.
This, it was submitted, too, was because there were none.

24 Further, the Commissioner found, so the submission went, that the allegations were not proved, and, as a result, the basis of the
termination fell away. In the termination letter (exhibit R2), the investigation was said to be only in respect of points one to
three, each of which was said to represent a serious breach of the code of conduct. It was then submitted by Mr Trainer that the
safety issues were sought to be “linked in” subject to the original findings. Therefore, once the other two allegations failed,
then the safety issues failed with them.

25 The allegation that a truck was driven towards Mr Temple was, in fact, dropped, it was submitted. The disobedience of a
direction allegation was also dropped, it was submitted. It was submitted, too, that if those withdrawals were made by the
company, they did so because they accepted the findings of the Commissioner about credibility. Therefore, it was illogical, so
the submission went, that Mr Holly’s credibility was acceptable in two instances but not in the third.



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 237

26 It was also submitted that there was a summary dismissal and all that the Commissioner had before her was the evidence of
Mr Holly which was not seriously tested in any way. (The remarks of Mr Fitzgerald were said not to have any weight because
he was demonstrably biased against Mr Holly).

27 A further issue was that the Commissioner erred, it was submitted for Barminco, in finding that there was no evidence about a
series of warnings given to Mr Holly by Barminco, except that he was given a formal warning about one incident in 2001. This
occurred, of course, before it was agreed that he be reinstated in the Australian Industrial Relations Commission. There was
also an incident alleged to relate to failing to complete a pre-start check on 18 November 2002 when he was counselled but no
formal warning was given. Further, there was no warning given about leaving a Gettman unattended on 20 September 2002.
Next, there was evidence from Mr Hewitt that he was happy to have Mr Holly return to work after that incident, in any event,
so it was submitted.

28 Thus, the Commissioner found that Barminco should not have taken those instances into account when deciding to dismiss
Mr Holly.

29 It was submitted by Barminco on the authority of Bi-Lo Pty Ltd v Hooper [1992] 53 IR 224, that the Commissioner should
have taken those instances into account as part of the work record (see pages 74, 91, 92 and 98 of the transcript at first instance
(hereinafter referred to as “TFI”)). It was also submitted for Mr Holly that a reasonable belief could not be reached within the
principle in Bi-Lo Pty Ltd v Hooper (op cit) because the Commissioner made adverse findings about the manner in which the
investigation of allegations was undertaken by Barminco.

30 It was also the submission for Mr Holly that the investigation was entirely flawed, and I will come to that later in these reasons.
31 It was also submitted by Mr Caccamo for Barminco that the Commissioner erred in finding that Mr Holly would not constitute

an acceptable risk if he returned to the workplace. The same criticism was made in relation to a failure to find that there were
numerous periods of unexplained absences by Mr Holly from the workplace. Mr Caccamo submitted that Mr Holly admitted
eight instances of such absences.

32 Next, it was submitted that the Commissioner had erred in failing to find that Mr Holly made threatening remarks to
Mr Delbridge. (Mr Leigh Francis Delbridge was a shift boss at the time at the mine site where Mr Holly worked). The
Commissioner did find that although Mr Delbridge was affected by Mr Holly’s words sufficient to seek a restraining order
against him, but this was an overreaction by Mr Delbridge.

33 It is to be noted that the restraining order obtained was one obtained ex parte, so that the only evidence available to the
Magistrate in those proceedings was the evidence of Mr Delbridge, or other evidence for him. He did not have evidence of any
denials by Mr Holly, and, indeed, did not require to hear the evidence of Mr Holly when making an ex parte order. There was a
minor confrontation between the two at a bus stop and the bus driver told them to sort it out themselves. There was, it was
submitted, evidence that Mr Delbridge was frightened of Mr Holly, on Mr Holly’s own evidence (see page 116 (TFI)).
Mr Trainer submitted that, what the Commissioner found was that Mr Holly said that he did not want Mr Delbridge to come
near him outside work, and that nothing further can be read into the reasons at paragraph 81. In cross-examination, too,
Mr Trainer submitted that Mr Delbridge admitted that that was his interpretation of the words. The Commissioner found that
Mr Delbridge had retreated from his position and that there was ample material on which she could reach her decision. She
found that the words were not personally threatening to Mr Delbridge and that the words were not words likely to cause a
person to be fearful of the other person. The Commissioner went on to find that the application for restraining order was an
overreaction on the part of Mr Delbridge. Again, it was open to the Commissioner to find, as the Commissioner did, in relation
to Mr Delbridge’s accusations, for those reasons, and having regard to her view of the veracity of Mr Holly’s evidence. More
importantly, of course, it was not established otherwise for the purposes of this application. The Commissioner did find that
there was some association between Mr Delbridge and Mr Holly outside work which Mr Holly decided to bring to an end and
the matter could be put no higher than that.

34 The Commissioner referred to additional performance issues which were also relied on to justify the dismissal. The
Commissioner found, as it was open to her to find, that there was no evidence before her of a series of warnings about safety
matters given to Mr Holly, apart from his admission of one formal warning given to him in September 2001 about one
incident. On 18 November 2001, Mr Hewitt issued no warning to him for failing to complete a pre-start check up on that day.
Instead, Mr Hewitt counselled him. Further, in relation to the incident where he left the Getman unattended on 20 September
2002, although this was serious, again he was given no formal warning. Mr Hewitt also gave evidence, as the Commissioner
found, that he was happy to have Mr Holly return to work on 1 November 2002, notwithstanding this incident, and by
implication, the preceding incidents. Mr Holly did return to work. (Mr Gregory Phillip Hewitt was a mine foreman employed
at the mine site at the time).

35 Next, it was submitted that the Commissioner erred in finding that Mr Renton (paragraph 85) orchestrated the events leading
up to Mr Holly’s dismissal. It was submitted that in particular was this an error because Mr Peter Renton was not called to give
evidence to refute the accusations. I do not understand that submission because it was open to Barminco to call Mr Renton to
deny this accusation. It has not been established that the Commissioner was wrong in finding that the events leading to
Mr Holly’s dismissal were orchestrated by Mr Renton, for the purposes of this application. I should add that it was not for
Mr Holly at first instance to make Barminco’s case for it by calling Mr Renton.

36 It was submitted that safety issues were put to Mr Holly which related to the reinstatement, but that it was clear that the
reinstatement was assisted by the departure of Mr Renton, who was found to be antagonistic to him, Mr Delbridge and
Mr Temple. That was Mr Trainer’s submission. I would add that the Commissioner’s finding that the investigation of the
allegations against Mr Holly was seriously flawed, because the meeting which purported to be part of the investigation
occurred at short notice on 20 November 2002, and because he was not made aware of the specific allegations against him, and
further, because Mr Holly had no opportunity to defend himself in relation to allegations about the incident involving
Mr Delbridge, was not at all established for the purposes of this application to be wrong. I so find.

37 As to the matter involving Mr Temple, the Commissioner, given that Mr Temple made no complaint, given Mr Renton’s
failure to give evidence and given her acceptance of Mr Holly’s evidence, as well as the error in the date of the alleged
occurrence, it was open to find that the incident did not occur or that it was not established that it occurred, or further, that
Mr Holly was not guilty of the misconduct as alleged.

38 Mr Trainer submitted that the Commissioner found that the investigation process was flawed (see paragraphs 81 and 82 of the
reasons for decision at first instance). The fact is that there was an inadequate investigation, he submitted, which was conceded
in the closing remarks of Barminco at the first hearing. Not the least was this the case because the wrong day on which the
alleged incident occurred was put to Mr Holly. Further, the opportunity to put his case adequately before he was dismissed was
denied to Mr Holly, so the submission went, and, in particular, was this the case because the events which were alleged to have
occurred, were alleged to have occurred on the wrong day. The finding about the flawed procedures was not challenged in the
grounds of appeal, in any event.
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39 There was no sufficient opportunity afforded Barminco at first instance to make submissions before the Commissioner’s
finding that the absenteeism alleged was not proven, it was submitted by Mr Caccamo. Again, I do not understand that
submission. It was a matter which might foreseeably have been dealt with in addresses and was not, or not sufficiently.

40 Mr Trainer submitted that there was no evidence at first instance that the award applied.
41 Mr Hewitt said in evidence that he was happy to have Mr Holly back, so reinstatement was practicable, Mr Trainer submitted.
42 I make reference to the following :-
43 First, the onus on Barminco at first instance was, as is well settled in this Commission, to establish that a dismissal which was

clearly a summary dismissal, was justified.
44 In this case, there was a dismissal peremptorily and without notice, for alleged misconduct and one which therefore had all the

hallmarks of a summary dismissal.
45 Next, the Commissioner having observed the witnesses found that Mr Holly was an honest witness whose evidence was

consistent with a great deal of evidence given by other witnesses, including Mr Delbridge. That having been found, and it not
having been sufficiently established that that was an error for the purposes of this application, the case for Barminco is reduced
in strength. I was not persuaded that there was a strong case that the Commissioner erred in so finding. I would also add that I
was not persuaded that the Commissioner erred in finding that there was no contractual authority justifying the payment of
monies in lieu of notice. There was clearly not established any such contractual condition.

46 It was not clear to me that it had been established that the award applied and/or justified the course taken of paying monies
instead of giving the requisite notice. There was an evidential burden on Barminco at first instance to establish that it was
justified by the award or the contract in so doing and it is not apparent to me that that burden was discharged.

47 In any event, since the amount paid was not paid in lieu of notice, it was paid after the dismissal, it was open to find that in not
giving notice there was a breach of the contract committed by Barminco, in any event.

48 Next, it was clear that there was no merit, or any strong merit, in the reasons alleged to justify the dismissal. The Temple
incident was, it was open to find, not proven at all. The non-attendance issues, it was strongly arguable, were not open to be
used to justify the dismissal because of the attitude taken at the time and because of the fact that Mr Hewitt was happy that
Mr Holly return to work. Indeed, Mr Holly did return to work. Further, it was not established that their condonation was
extinguished by the later acts used to justify the dismissal, first, because it was open to find that those acts were not proven and
second, because Mr Hewitt’s actions may well have constituted condonation. (As to condonation, see generally “The Law of
Employment” Macken, O’Grady, Sappideen and Warburton (5th edition) (pages 219-220)). The Delbridge incident was again
not established to have been erroneously treated by the Commissioner and was not sufficient to justify any dismissal. Further,
it was open to find and it was not established otherwise on this application that the procedural fairness and the dismissal
process was not afforded for the reasons which the Commissioner found that it was not afforded. For all of those reasons, it
was not established that there was a strong case on appeal or serious issues to be tried.

BALANCE OF CONVENIENCE
49 It was submitted that it was unreasonable for the Commission to place an employee in the situation where that employee could

injure her or himself or others. The order, it was submitted, for reinstatement is based on an erroneous finding about
Mr Holly’s employment and safety record and Barminco should be allowed to test the matter on appeal without the burden
imposed by bringing an unsafe worker back to the mine site. The fact of the matter is, of course, that it was not proven at first
instance that he was an unsafe worker and for the purposes of these proceedings it was not so established. (In particular, as I
have found, there was not sufficient before me to establish that his dismissal for reasons including safety, was at all justified,
for the purposes of this application. The fact of the matter is, of course, that it was not proven at first instance that he was an
unsafe worker and for the purposes of these proceedings it was not so established. The submission has no merit for those
reasons).

50 This matter, it was submitted for Barminco, is distinguishable from Agnew Gold Mining Co Pty Ltd v Cahill (PRES) (op cit)
because Mr Holly has already once been employed and it did not work.

51 It was also submitted by Mr Caccamo that because of the amount of money ordered to be paid, namely $45,000.00 to
$50,000.00, such a large amount should not be paid out whilst the amount of the order is in issue (see YMCA of Perth v
Cousins (2000) 80 WAIG 1759 (PRES)).

52 For Mr Holly, it was submitted, after the hearing, Mr Holly obtained work and worked for a period of three months. He left
that employment in anticipation of returning to Barminco because of the orders made in his favour. Next, it was submitted for
Barminco that the appeal was rendered nugatory if Mr Holly was allowed to return to the site because the company was then
required to live with “safety issues”. That, of course, is not consistent with what the Commissioner found.

53 It was submitted by Mr Caccamo, too, that there were “serious concerns” in respect of Mr Holly’s financial statement.
54 In relation to s26 of the Act, too, it was submitted by Mr Caccamo that Barminco had taken no action to delay the matter, that

unnecessary hardship will be imposed on the company having an unsafe employee onsite, and because of difficulty in
recovering the monies if they were paid out to him. Mr Holly gave evidence that his own savings of $15,000.00 had dissipated
during the period from the date of his dismissal to the present day. It was submitted that his losses will continue to accumulate
if the order is stayed. He is ready and willing to return to work with Barminco and is waiting for them to take him back. Whilst
he is waiting he is out of work. Therefore, his capacity to earn money conditions his ability to pay the money back. Putting the
monies into a trust account as a condition of a stay does not, it was submitted, assist, because he is still deprived of the monies.

55 There was evidence from Mr Holly that he had worked for three months with a body called Byrnecut Mining. In that
employment, he earned $20.00 per hour, whilst at Barminco he earned $34.00 per hour. He owns a house which he valued at
$170,000.00 and has equity in it of $60,000.00. He has motor vehicle worth $10,000.00 and goods to the value of $30,000.00.
At the time of his dismissal, he had $14,000.00 to $15,000.00 in the bank and $1,000.00 remained on 24 December 2003. He is
able to return to duty and has informed Barminco accordingly. In cross-examination, he said that if he were paid the monies
now, he would spend a small amount on his family and put the rest to his mortgage. He would not be spending it initially, he
said. He was, when he gave evidence, receiving social security benefits of $150.00 a week. His mortgage payments were
$760.00 per month. He owes $2,000.00 on his credit card. If he had to pay the monies back and did not have a job, he said, he
would sell his assets off. His wife has income of $170.00 per week, and, in addition, an amount of $100.00 per week is paid to
them by way of family benefit for his children.

CONCLUSIONS
56 I repeat my conclusions expressed above about the serious issues to be tried.
57 The fruits of the “judgement” to which Mr Holly was entitled were that he be reinstated in his employment with Barminco and

that he be paid the monies due to him which would have been paid to him but for his dismissal.
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58 He was dismissed on 29 November 2002 and the application for a stay was heard and disposed of on 24 December 2003,
which is over 12 months later. During that time he had been employed for a period of three months at a lesser rate than that at
which he was paid at Barminco, and subsequent to that when he was not reinstated, he has been in receipt of welfare payments.
On his uncontroverted evidence, his assets in the form of a bank account have been reduced by about $14,000.00 because he
has had to use the monies when he was unable to earn monies. Presently his only income is from social security, he having
ceased his other employment to return to employment with Barminco according to the order made at first instance, and now
sought to be stayed in its operation.

59 That, as a matter of convenience, is very much in his favour. The time which has expired since his dismissal is substantial. He
has been deprived of the employment which the Commission has found that he should still enjoy, for about 13 months. All of
the evidence is that he has sufficient assets to pay back the amount of $73,000.00 approximately, if it is paid to him in
compliance with the order and the appeal succeeds. His being employed again can do nothing but increase his assets, as can the
amount to be paid to him pursuant to the order.

60 It has not at all been established that Mr Holly is likely to cause a disruption at work if reinstated, and, in any event, if the
appeal is brought on promptly, that is not for an indefinite or long period.

61 Next, it has not been established, because of his assets and capacity to pay, that failure to stay the operation of the order will
render the “judgement” nugatory. As against that, Mr Holly has been deprived of work and the income to which he has been
entitled for about 13 months. No stay order is therefore necessary to ensure the effective exercise of the jurisdiction of the Full
Bench on appeal, and that has not been established. Currently, Mr Holly is suffering economic hardship because he left his
then employment to return to his employment with Barminco. For those reasons, as I find, it has not been established that the
balance of convenience favours Barminco.

Finally
62 It has not been established, as I find, that there are exceptional circumstances justifying an order to stay the operation of the

decision at first instance. It has not been established that the equity, good conscience and substantial merits of the case lie with
Barminco (s26(1)(a) of the Act).

63 Indeed, they probably lie with Mr Holly. Further, it has not been established that the interests of Barminco should prevail over
those of Mr Holly for the purposes of this application for the reasons which I have expressed above.

64 I should also add, although one would hope that it would be unnecessary, that the findings I have made in this matter are
findings for the purposes of this application only and do not and cannot bind me as the President sitting as the member of the
Full Bench, on any appeal.

65 For those reasons, I dismissed the application.
_________
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This matter having come on for hearing before me on the 24th day of December 2003 and having heard Mr A S Caccamo, as agent,
on behalf of the applicant, and Mr K Trainer, as agent, on behalf of the respondent, and I having determined that the application
herein should be dismissed, and that reasons for decision will issue at a future date, it is this day, the 24th day of December 2003,
ordered that application No. PRES 22 of 2003 be and is hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________

2004 WAIRC 10628
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN PAUL VOLKOFSKY, APPLICANT
and
CLOUGH ENGINEERING LIMITED, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED THURSDAY, 5 FEBRUARY 2004
FILE NO/S. PRES 2 OF 2004
CITATION NO. 2004 WAIRC 10628
_________________________________________________________________________________________________________



240 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G.
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_________________________________________________________________________________________________________

Reasons for Decision
(Given extempore and edited subsequently by the President)

INTRODUCTION
1 There was raised by me in this matter the question of jurisdiction as I am entitled and indeed required to do on the authority of

SGS Australia Pty Ltd v Taylor (1993) 73 WAIG 1760, a decision of the Full Bench and also White v Brunton [1984] 2 All ER
606 at 608, a judgment of the Court of Appeal. For the purposes of this submission and in determining this question, I gave
leave to Mr O’Dowd to appear as agent for the applicant. I am of course required to determine the question of jurisdiction
before I proceed further with the matter. This question has been canvassed in some detail in Burswood Resort Management Ltd
v Australian Liquor Hospitality & Miscellaneous Workers Union, Western Australian Branch (2003) 83 WAIG 3079, by me
constituting the Commission in another application for a stay, made pursuant to s49(11) of the Industrial Relations Act
1979 (hereinafter called “the Act”). The question, of course, turns on the fact that the decision appealed against, which is a
decision that Mr Justin O’Dowd was not entitled to appear as agent for the applicant for the purposes of s31 of the Act was
clearly a finding as defined.

2 There is a second element of the decision of the Commission, namely that the application to dismiss application No 697 of
2003 for want of prosecution was dismissed. I have assumed that the application for a stay before me now, under s49(11) of
the Act, does not seek a stay of that order. But in any event if I have no jurisdiction then the matter is somewhat academic.

3 The first paragraph of the decision, a decision that Mr O’Dowd is not entitled to appear as agent at first instance is, in my
opinion, and I so find, a finding as defined in s7 of the Industrial Relations Act 1979.

4 A “finding” is defined there to mean:-
“... a decision, determination or ruling made in the course of proceedings that does not finally decide, determine or
dispose of the matter to which the proceedings relate.”

5 Of course by definition a “finding” is a decision also and an appeal lies against a decision pursuant to s49 of the Act. However
if a “decision” is a “finding”, s49(2a) applies and the appeal to the Full Bench which is a right otherwise conferred, by s49 of
the Act is cast in a different light.

6 S49(2a) prescribes that—
“An appeal does not lie under section 49 from a finding unless, in the opinion of the Full Bench, the matter is of such
importance that in the public interest an appeal should lie.”

7 In the Burswood case (Burswood Resort Management Ltd v Australian Liquor Hospitality & Miscellaneous Workers Union,
Western Australian Branch) (op cit) I have considered in some detail the meaning of both “lie” and “institute” because
pursuant to s49(11) of the Act, an application such as this may be made after an appeal to the Full Bench has been instituted.

8 It follows that if the appeal has not been instituted, then there is no right in the applicant to make an application for a stay of
the decision constituted by the order made at first instance. An appeal, in my opinion, and as I said in the Burswood case,
(Burswood Resort Management Ltd v Australian Liquor Hospitality & Miscellaneous Workers Union, Western Australian
Branch) (op cit), which I apply, referring in particular at this stage to the dicta at page 3018, can only be instituted validly
under s49(2) or (2a) if it lies, that is, if a right of appeal exists under the section. In fact, as I observed in that case, no right of
appeal exists against a “finding” as defined, until the Full Bench reaches the opinion required by s49(2a). Until then, the appeal
which is purported to be instituted in this matter is not validly instituted and cannot be validly instituted. If the appeal is not
validly instituted there is no institution of an appeal under s49(11) and thus no jurisdiction in the President under that sub-
section because there is no appeal instituted as a condition precedent to the subsequent application for a stay order being
validly made.

9 A fortiori there is no appeal right created under the section which enables an appeal to be instituted if an appeal does not lie.
That line of reasoning is supported by those cases where leave to appeal is required and leave must be obtained before a valid
appeal is filed. See Cumbes v Robinson (1951) 1 All ER 661 at 662 (CA) and Sky-Ridge Pty Ltd v Burlington Pty Ltd (1995)
4 Tas R 485.

10 Without leave or an opinion being reached such as s49(2a) requires, an appeal is not competent. (See Coles v Wood [1981]
1 NSWLR 723 at 727 Court of Appeal).

11 Therefore to construe the relevant provisions is not only to construe them in the context of the whole of s49 but in the context
of the whole of the Act including the definition of a “finding” which is defined as a restricted and different sort of decision and
one which cannot be the subject of an appeal until formal leave is given to appeal by the Full Bench.

12 An appeal cannot lie against a finding until a proper opinion under s49(2a) is reached by the Full Bench. No such opinion has
been reached yet in this case. No appeal therefore lies. No appeal has therefore been validly instituted within the meaning of
this section and accordingly this application is, for the purposes of the jurisdiction exercised pursuant to s49(11) by the
Commission constituted by the President, incompetent.

13 For those reasons I will dismiss this application.

_________
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2004 WAIRC 10551
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN PAUL VOLKOFSKY, APPLICANT
and
CLOUGH ENGINEERING LIMITED, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED FRIDAY, 23 JANUARY 2004
FILE NO/S. PRES 2 OF 2004
CITATION NO. 2004 WAIRC 10551
_________________________________________________________________________________________________________

Decision Application dismissed for want of jurisdiction
Appearances
Applicant Mr J O’Dowd
Respondent Mr N Ellery (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before me on the 23rd day of January 2004, and having heard Mr J O’Dowd, appearing on
behalf of the applicant, and Mr N Ellery (of Counsel), by leave, on behalf of the respondent, and I having determined that the
application herein should be dismissed for want of jurisdiction, and having determined that reasons for decision will issue at a
future date, it is this day, the 23rd day of January 2004, ordered that application No. PRES 2 of 2004 be and is hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

PRESIDENT—Unions—Matters dealt with under
Section 66—

2003 WAIRC 10390
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BARRY MICHAEL SQUIERS, APPLICANT
- and -
THE SECRETARY, COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY,
INFORMATION, POSTAL, PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA,
ENGINEERING AND ELECTRICAL DIVISION, WA BRANCH, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 24 DECEMBER 2003
FILE NO/S. PRES 20 OF 2003
CITATION NO. 2003 WAIRC 10390
_________________________________________________________________________________________________________

Catchwords Industrial Law (WA) – Application pursuant to s66 of the Act – Alleged breach of
organisation rules – Election of alternate delegates – Appointment of proxy delegates –
Failure to comply with rules proven – No breach of s66 of the Act – Order for union to
conduct election for alternate delegates – Industrial Relations Act 1979 (as amended), s6(f),
s7, s66

Decision Order and declaration made
Appearances
Applicant Mr C F Young, as agent
Respondent Mr D H Schapper (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
1 The applicant, Barry Michael Squiers (hereinafter called “Mr Squiers”), made application to the Commission constituted by

the President pursuant to s66 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”).
2 The order sought was as follows (see paragraph 20 of the particulars):-

“That in accordance with Rule 12.6 the State Council of the Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division, WA
Branch do all things necessary within 14 days of the date of this Order to elect ‘alternate delegates’ for the
Manufacturing Industry and the Foundry Industry on State Executive Committee.”
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3 It was conceded that Mr Squiers was a member of the organisation of which the respondent is secretary, which was, at all
material times, an “organisation” as that term is defined in s7 of the Act. Thus, I had, for those reasons, jurisdiction by the
operation of s66(1) of the Act, to hear and determine the application.

4 Further, the orders which were sought were orders relating to the rules of the Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division WA Branch
(hereinafter called “the CEPU”), their observance or non-observance or the manner of their observance. I had jurisdiction on
that basis also. The application was opposed.

5 The complaint in this matter is based on a number of facts. There was a meeting of state council of the CEPU on 10 September
2003. This followed the declaration of the quadrennial ballot for a new state council.

6 State council governs and manages the CEPU, subject to state conference (see the discussion of these matters in O’Byrne v
Secretary, CEPU (PRES 17 and 19 of 2003) (unreported) (delivered 15 December 2003).

7 Before that meeting, Mr William Ernest Game, the secretary of the CEPU and the above-named respondent, wrote to the
Registrar of the Australian Industrial Registry in Sydney advising of the state council meeting to be held on 10 September
2003 and asking for an officer to be present to deal with the elections for various positions. (See exhibit 3). At that meeting,
Mr V Panegyres of the Australian Electoral Commission supervised elections for the offices of representatives to executive
committee from industry sections, and to the vice-president’s office. In his letter, Mr Game did not ask for elections to be held
at state council meeting for the offices of alternates to the section representative members of state council.

8 I should observe that executive committee is part of the government of the CEPU. It generally serves the purpose of an
executive body of the state council (see rule 5.4.1.1 and rule 5 generally).

9 The executive committee consists of the state president, state secretary and one member from each of the sections on state
council.

10 Rule 5.4.3.1 reads as follows:-
“Executive Committee shall consist of the State President, State Secretary, and one member from each of the
sections as represented on the State Council. Excepting the State Secretary permanent or full-time officers shall not
be eligible to be elected to Executive Committee. Should any Executive member be unable to attend an Executive
meeting his/her alternate delegate shall take his/her place on the Executive. Where no alternate delegate has been
elected the Executive shall have the power to appoint a proxy delegate from the appropriate section of State
Council.”

11 Members of state council, except the President and Secretary, are elected by and from state council to the executive committee.
State council itself consists of the president, secretary and a number of state councillors elected by their respective sections.

12 The sections from which members are elected to state council are identified by rules 5.3.2.1.1 to 5.3.2.1.8 as general trade,
supply authorities, transport industry, manufacturing industry, salaried officers, radio, television and
electronics/communications industries, the electrical contracting industry, and the foundry industry.

13 The elections requested to be held were duly conducted at the state council meeting on 10 September 2003, which, as I
understand it, was the first meeting after the quadrennial ballot was held in 2003. There was evidence that there was some
mention of the question of the election of alternate delegates. However, Mr Game, who was present, did not say that such
elections should be conducted. No-one else said that such elections should be conducted for alternates to the delegates. State
council did not so resolve. No election did take place or has taken place.

14 Later, at a state council meeting held on 25 November 2003, (see exhibit 2 and 2A) the following motion was moved by
Mr Game, the respondent state secretary of the CEPU, seconded and duly carried:-

“That only the eligible persons to held (sic) proxy executive positions being Halpine – Manufacturing, Lowley –
Foundry and Ewing – Supply, be appointed Proxy-Delegates to those sections on Executive Committee. The
contracting and General Trades Sections be invited to nominate Proxy-Delegates for those sections.”

15 For Mr Squiers it was submitted that the CEPU was required to and commanded to elect “alternate delegates” in order to
comply with the rules, rule 5.4.3.1 and rule 12.6, at the first state council meeting after the declaration of the quadrennial ballot
of 2003.

16 The respondent’s answer to that is that he denies that the CEPU has committed a breach of rule 5.4.3.1 and/or rule 12.6.
17 The core of the respondent’s case is that rule 12.6 gives the first state council, at its first meeting after the quadrennial ballot of

2003 was declared, the option, at that time, to elect an alternative delegate, but does not require and command that an
alternative delegate should be elected. Therefore, so the case went, should state council decide not to or should it fail to elect
an alternate delegate then the executive has the power to appoint a proxy pursuant to rule 5.4.3.1.

18 There were a number of matters raised in both the particulars of the application and the answer and counter proposal which it is
not necessary to consider.

19 The issue in this matter is a simple one. “Is the CEPU required by the rules to elect alternate delegates to the delegates duly
elected by council to the executive committee at the first state council meeting after each quadrennial ballot is declared?” If
such a requirement exists, then the CEPU has not complied with its rules.

20 The matter involves an interpretation of rules as a legal document, but with some generosity in the interpretation (see R v Aird;
Ex parte AWU [1973] 129 CLR 654 and HSOA v The Honourable Minister for Health (1981) 61 WAIG 616 (IAC)).

21 The rules themselves are required to be read in the context of the rules as a whole, and it is trite to so observe.
22 In addition, s6(f) of the Act is of assistance and reads as follows:-

“To encourage the democratic control of organisations so registered and the full participation by members of such
an organisation in the affairs of the organisation.”

23 In my opinion, therefore, the rules should be interpreted so as to encourage the democratic control of the CEPU and the full
participation by its members in its affairs, which is, according to the signpost, constituted by s6(f).

24 I have already referred to the text of rule 5.4.3.1 above.
25 Rule 12.6 prescribes quite clearly and unequivocally as follows:-

“Members of the State Executive, with the exception of the President and the Secretary,(and where determined by
State Council, one alternate Section Representative) shall be elected by secret ballot by the State Council Delegates
of the respective Section at the first meeting of the State Council after the declaration of the Quadrennial Ballot”.

26 The answer to this matter lies in the interpretation of those rules, rule 5.4.3.1 and rule 12.6, in the context of all of the rules.
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27 Notwithstanding submissions otherwise, it is simply not to the point that Mr Game or any other member of the state council or
the state council, as a whole or by a majority, did not request or failed to ensure that the returning officer, Mr Panegyres,
conducted an election for alternate delegates who are members of the executive committee, on 10 September 2003, if the rules
required that such an election should occur. The CEPU, the secretary of the CEPU, and the council are all bound by the rules
(see s61 of the Act).

28 Section representative members are elected by and from state council to the executive committee. On a fair reading, the
executive committee is required, and is prescribed, mandatorily, to consist of, in addition to the state president and state
secretary, one member of each of the sections represented on state council. I should observe that state council consists of and is
required to consist of not only the state president and state secretary, but also a number of state councillors elected by their
respective sections determined with regard to financial membership (see rule 5.3.2.1).

29 The case for Mr Squiers is, as I have said, that the CEPU committed a breach of its rules by not electing alternative delegates
and by refusing to appoint delegates for the foundry and manufacturing industries sections, as commanded by the rules. There
is also a complaint that the CEPU has committed a breach of rule 5.4.3.1 by refusing to appoint proxy delegates for the foundry
and manufacturing industries. However, no remedy is sought for that latter alleged breach, but it is necessary for me to deal
with that question, as a consequence of the primary order sought.

30 The case for the CEPU is that rule 5.4.3.1 gives the power to the executive committee to appoint a proxy if an alternative
delegate has not been elected, and this is a discretionary matter for the executive committee. Put shortly, in relation to
rule 12.6, the CEPU asserts that no breach of that rule has been committed because the CEPU is not mandatorily required to
elect alternates to section representatives on state council.

31 As the CEPU submission goes, the rule gives the first state council after the quadrennial ballot the option and not the
obligation to elect an alternative section representative for each section representative. The submission, put shortly, is that the
rule does not require that an alternate delegate be elected for each section. Further, so the submission goes, if at the first state
council meeting after the quadrennial ballot, the state council decides not to or fails to elect an alternate delegate as required,
then the executive has the power to appoint a proxy pursuant to rule 5.4.3.1.

32 On a fair reading, rule 5.4.3.1, read primarily with rule 12.6, should be interpreted as follows:-
(a) Members of state executive must be elected by secret ballot at the first meeting of the state council after the declaration

of the quadrennial ballot. That requirement is mandatory (see the use of the word “shall”). (See rule 12.6).
(b) The ballot is collegiate in character in that such members are required to be elected by “the State Council Delegates of

the respective Section”.
(c) At that same meeting, the first meeting of the state council after the quadrennial ballot of 2003, the same state council

delegates are required to elect one alternative section representative for each elected representative where determined by
state council. (See rule 12.6).

(d) The executive committee must consist of the state president, state secretary and one member from each of the sections
as representatives in the state council elected as I have expressed it above (see rule 5.4.3.1).

(e) Rule 5.4.3.1 also requires by the use of the word “shall”, which is plainly used in a mandatory sense, that if any
executive member is unable to attend an executive meeting, then “his/her alternate delegate shall take his/her place on
the executive”. In other words, in the first place a meeting is not to take place without the section being fully
represented by the elected member of the executive committee or his/her alternate. Where no alternate delegate has
been elected, of course, the executive has the power to appoint a proxy delegate from the appropriate section, to the
executive committee.

(f) The question which then arises is whether having regard to rule 12.6, which provides, inter alia, for the election of one
alternate section representative for each representative where determined by state council, there is a requirement for
election of alternate representatives, or whether the requirement for election depends on the need for an alternate section
representative to be determined as necessary by state council.

(g) As I have observed, the executive committee is required to consist of executive committee members, and, in their
absence, their duly elected alternate delegates. That is the mandatory requirement for the constitution of the executive
committee. It is to be noted that there is no power in the executive committee to appoint a proxy delegate from the
appropriate section represented on the council in each case, unless no alternate delegate has been elected. In this case,
no alternate delegate was elected. There was also no determination by state council that there be an election or that there
not be.

(h) As a general rule, the council has no power to determine that no alternative member should be elected at all. There may
be some good reason in a particular case to determine that one should not be elected, for reasons relating to eligibility or
matters pertaining to financiality and numbers of section members, perhaps. I am not certain, without full argument,
what might constitute such a valid case.

(i) However, I see nothing in the rules which permits a general decision that such an election should not take place, given
that mandatorily the executive committee consists of members including as alternates, the vice-president for the
president, and the assistant secretary for the secretary, as well as section representatives and alternates.

(j) I agree that, where no alternate delegate has been elected, the executive shall have the power to appoint a proxy
delegate from the appropriate section of the council. That, of course, is a power in each individual case where for some
valid reason an alternate delegate has not been elected, that a proxy should be appointed, not that there should be a
general decision that there be no election of alternates and only proxies appointed. S6(f) of the Act assists in such an
interpretation being made.

33 There is unquestionably a mandatory requirement that the executive committee is constituted by the state president, the state
secretary and one member from each of the sections as represented on state council. Executive committee is constituted
pursuant to rule 5.4.3.1 to include such section representatives and also their alternates, I emphasise. Of course, the section
delegate members of the executive committee elected from state council are required to be elected pursuant to rule 12.6. They
cannot be appointed. Significantly, too, the clear requirement of rule 5.4.3.1 is that should any executive member be unable to
attend then the alternate member is required to take his/her place on the executive. That alternate member can only hold office
by election. This means that the sections remain fully represented as they are on state council, on the executive committee also,
which is the executive committee of state council. Thus, the executive committee is not validly constituted without elected
section representative alternates.

34 I read rule 12.6 to require that one alternate section representative is required to be elected by the state council delegates of
each section at the first meeting after the declaration of the quadrennial ballot. I do not read that rule 12.6 enables the state
council to decide that an election should or should not occur to elect sufficient members of the executive committee to comply
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with rule 5.4.3.1. Otherwise, the executive committee would not be properly constituted, as I have said. There must clearly be
an alternate, too, for each delegate member of the executive committee. Otherwise, if there is not, when section delegates
elected to the executive committee are unable to attend, there is no voice to speak on behalf of that section, unless there is an
alternate able to attend.

35 In my opinion, the power of the state council pursuant to rule 12.6, read with the mandatory constituting rule 5.4.3.1, is not to
determine whether an alternative section representative is to be elected. The rule does not enable the state council to refuse or
fail to hold an election where it is required to be held for an alternate member. To decide otherwise would be, in my opinion, to
contradict the requirements of rule 5.4.3.1. It would follow, too, that if no election is held for valid reason, proxies should be
appointed, otherwise the constitution of the executive committee would not be complete. One can, for example, envisage an
election not being held by virtue of a decision of the state council or being required to be held if an alternate member or
members dies or is incapacitated or resigns during his or her term, for example. That would enable the position to be filled by a
proxy, rather than an election. However, an election must be held at the first state council meeting after the quadrennial ballot
to fill all offices of alternate section representatives on council.

36 Insofar as rule 12.6 might be said to dilute the mandatory requirements for the composition of the executive committee
prescribed by rule 5.4.3.1, it should, if necessary, be read down and be read subject to that rule in the way in which I have
expressed the proposition above.

37 For all of those reasons, the omission or failure to hold an election for alternate section representatives at the first council
meeting after the quadrennial election of 2003, which I understand that election to be, was a failure to comply with
rule 5.4.3.1 and rule 12.6.

38 I am not at all persuaded that there is any breach of the provisions of s66 of the Act as alleged. There was insufficient evidence
to support such allegations.

39 However, for those reasons, I will order that the breach of or failure to comply with the rules be remedied and order to reflect
the order sought, as I have reproduced it above, that such an election be conducted. As a necessary consequence, I will also
declare that the decision to appoint proxies for the manufacturing industry and foundry industry sections made on
25 November 2003 be declared void, otherwise the effect of the order which I propose to make will be rendered, at least partly
if not wholly, nugatory.

_________

2003 WAIRC 10131
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BARRY MICHAEL SQUIERS, APPLICANT
- and -
THE SECRETARY, COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY,
INFORMATION, POSTAL, PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA,
ENGINEERING AND ELECTRICAL DIVISION, WA BRANCH, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED THURSDAY, 27 NOVEMBER 2003
FILE NO/S. PRES 20 OF 2003
CITATION NO. 2003 WAIRC 10131
_________________________________________________________________________________________________________

Decision Orders and directions
Appearances
Applicant Mr C Young, as agent
Respondent Mr J Murie, Assistant State Secretary
_________________________________________________________________________________________________________

Orders and Directions
This matter having come on for hearing before me on the 27th day of November 2003, and having heard Mr C Young, as agent, on
behalf of the applicant, and Mr J Murie, Assistant State Secretary, on behalf of the respondent organisation, and having made such
orders and given such directions as are necessary or expedient for the expeditious and just hearing and determination of this matter,
and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day,
the 27th day of November 2003, ordered and directed as follows:-

THAT application No. PRES 20 of 2003 be and is hereby adjourned for hearing and determination to 10.00am on Friday,
the 12th day of December 2003.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

_________
2004 WAIRC 10455

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES BARRY MICHAEL SQUIERS, APPLICANT

- and -
THE SECRETARY, COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY,
INFORMATION, POSTAL, PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA,
ENGINEERING AND ELECTRICAL DIVISION, WA BRANCH, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 24 DECEMBER 2003
FILE NO/S. PRES 20 OF 2003
CITATION NO. 2004 WAIRC 10455
_________________________________________________________________________________________________________
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Decision Order and declaration made
Appearances
Applicant Mr C F Young, as agent
Respondent Mr D H Schapper (of Counsel), by leave
_________________________________________________________________________________________________________

Order and Declaration
This matter having come on for hearing before me on the 12th day of December 2003 and having heard Mr C F Young, as agent, on
behalf of the applicant, and Mr D H Schapper (of Counsel), by leave, on behalf of the respondent, and I having reserved my
decision in the matter, and reasons for decision having been delivered on the 24th day of December 2003, and the parties herein
having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 24th day of
December 2003, ordered and declared as follows:-

(1) THAT the decision to appoint proxies for the manufacturing industry and foundry section representatives made
by the executive committee of the above-named respondent organisation at the meeting of 25 November
2003 be and is hereby declared void.

(2) THAT in accordance with Rule 12.6 the State Council of the Communications, Electrical, Electronic, Energy,
Information, Postal,, Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division,
WA Branch do all things necessary within 14 days of the date of this Order to elect alternate section
representatives for the Manufacturing Industry Sections and the Foundry Industry Sections to the Executive
Committee of the above-named respondent organisation.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

AWARDS/AGREEMENTS—Variation of—
2004 WAIRC 10504

ARTWORKERS AWARD
No A 30 of 1987 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,

APPLICANT
v.
TOWN OF NARROGIN and AVON VALLEY ARTS SOCIETY, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DATE OF ORDER MONDAY, 19 JANUARY 2004
FILE NO. APPLICATION 1382 OF 2003
CITATION NO. 2004 WAIRC 10504
_________________________________________________________________________________________________________

Result Award varied.
Representation
Applicant Ms L Dowden
Respondents No appearance
_________________________________________________________________________________________________________

Order
Having heard Ms L Dowden on behalf of the Applicant and no appearance on behalf of the Respondents the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

THAT the Artworkers Award No A 30 of 1987 be varied in accordance with the following schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after 19 January 2004.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 11 – Overtime: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess

of and continuous with the required daily hours of work, the employee shall be provided with a meal free of cost, or shall
be paid the sum of $9.90 as meal money.

____________________
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2004 WAIRC 10453
BUILDING TRADES (CONSTRUCTION) AWARD 1987

No. R 14 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
ADSIGNS PTY LTD AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DATE OF ORDER MONDAY, 12 JANUARY 2004
FILE NO. APPLICATION 1393 OF 2003
CITATION NO. 2004 WAIRC 10453
_________________________________________________________________________________________________________

Result Award varied.
Representation
Applicant Ms L Dowden
Respondents Ms A Haldane (as agent)
_________________________________________________________________________________________________________

Order
Having heard Ms L Dowden on behalf of the Applicant and Ms A Haldane as agent on behalf of the Respondents and by consent
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

THAT the Building Trades (Construction) Award 1987, No. R 14 of 1978 be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after
12 January 2004.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 8 – Rates of Pay: Delete subclause (6) of this clause and insert the following in lieu thereof—
(6) Tool Allowance

Tool allowances shall be paid to tradesmen as prescribed hereunder:-
Per Week

$
Carpenters, Joiners, Plumbers, Stonemasons, Stoneworkers 22.10
Plasterers, Fixers 18.20
Bricklayers 15.60
Roof Tile Fixers 11.50
Signwriters, Painters, Glaziers 5.40

2. Clause 20 – Meal Allowance: Delete the first paragraph of this clause and insert the following in lieu thereof—
An employee required to work overtime for at least one and a half hours after working ordinary hours inclusive of any time worked
for accrual purposes as prescribed in clauses 13(1) or 18(4) shall be paid by his/her employer an amount of $9.90 to meet the cost of
a meal.
3. Clause 21 – Living Away from Home – Distant Work: Delete paragraph (b) of subclause (3) of this clause and

insert the following in lieu thereof—
(b) Pay an allowance of $338.60 per week of seven days but such allowance shall not be wages. In the case of

broken parts of the week occurring at the beginning or ending of employment on a distant job the allowance
shall be $48.40 per day.
Provided that the foregoing allowances shall be increased if the employee satisfies the employer that he/she
reasonably incurred a greater outlay than that prescribed. In the event of disagreement the matter may be
referred to a Board of Reference for determination; or

4. Clause 21 – Living Away from Home – Distant Work: Delete subparagraph (iii) of paragraph (a) of subclause (4)
of this clause and insert the following in lieu thereof—

(iii) For any meals incurred while travelling at $9.90 per meal.
Provided that the employer may deduct the cost of the forward journey fare from an employee who
terminates or discontinues his/her employment within two weeks of commencing on the job and who
does not forthwith return to his/her place of engagement.

5. Clause 21 – Living Away from Home – Distant Work: Delete paragraph (b) of subclause (7) of this clause and
insert the following in lieu thereof—
(b) Camping Allowance: An employee living in a construction camp where free messing is not provided shall

receive a camping allowance of $135.60 for every complete week he/she is available for work. If required to be
in camp for less than a complete week he/she shall be paid $19.50 per day including any Saturday or Sunday if
he/she is in camp and available for work on the working days immediately preceding and succeeding each
Saturday and Sunday. If an employee is absent without the employer’s approval on any day, the allowance shall
not be payable for that day and if such unauthorised absence occurs on the working day immediately preceding
or succeeding a Saturday or Sunday, the allowance shall not be payable for the Saturday or Sunday.
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6. Clause 32 – Special Tools and Protective Clothing: Delete paragraph (b) of subclause (5) of this clause and insert
the following in lieu thereof—
(b) The employer shall make available, during working hours, a suitable grindstone or wheel together with power

(hand or mechanically driven) for turning it. If a grindstone or wheel is not made available the employer shall
pay to each carpenter or joiner $4.87 per week in lieu of same

7. Clause 33 – Compensation for Clothes and Tools: Delete paragraph (a) of subclause (2) of this clause and insert the
following in lieu thereof—

(2) (a) An employee shall be reimbursed by his/her employer to a maximum of $1283.00 for loss of tools or clothes by
fire or breaking and entering whilst securely stored at the employer’s direction in a room or building on the
employer’s premises, job or workshop or in a lock-up as provided in this award or if the tools are lost or stolen
whilst being transported by the employee at the employer’s direction, or if the tools are accidentally lost over
water or if tools are lost or stolen during an employee’s absence after leaving the job because of injury or
illness.
Provided that an employee transporting his/her own tools shall take all reasonable care to protect those tools and
prevent theft or loss

____________________

2004 WAIRC 10452
BUILDING TRADES (GOLDMINING INDUSTRY) AWARD

Nos. 29, 32 of 1965 and 41 of 1966.
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
LAKE VIEW AND STAR LIMITED AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DATE OF ORDER MONDAY, 12 JANUARY 2004
FILE NO. APPLICATION 1391 OF 2003
CITATION NO. 2004 WAIRC 10452
_________________________________________________________________________________________________________

Result Award varied.
Representation
Applicant Ms L Dowden
Respondents Ms N Wainwright (as agent)
_________________________________________________________________________________________________________

Order
Having heard Ms L Dowden on behalf of the Applicant and Ms N Wainwright as agent on behalf of Kalgoorlie Consolidated Gold
Mines Pty Ltd and by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT the Building Trades (Goldmining Industry) Award be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after 12 January 2004.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 9 – Wages: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2) Tool Allowance (per week)

(a) Carpenter 22.10
(b) Painter 5.40
The tool allowance for carpenter and joiner includes an amount of five cents for the purpose of enabling the employees to
insure their tools against loss or damage by theft or fire.

2. Clause 17 – Overtime: Delete subclause (6) of this clause and insert the following in lieu thereof—
(6) When a employee, without being notified on the previous day, is required to continue working after the usual knock-off

time for more than one hour or (in the case of a day-worker) after 5.30pm whichever is the later, he shall be provided with
any meal required or shall be paid $9.90 in lieu thereof.

____________________
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2004 WAIRC 10502
CAN MANUFACTURING (PRODUCTION AND MAINTENANCE – AMALGAMATED INDUSTRIES PTY LTD)

AWARD 1985
No. A4 of 1985.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, APPLICANT
v.
WESTCAN (A DIVISION OF AMCOR LTD) and THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND KINDRED INDUSTRIES UNION OF WORKERS - WESTERN
AUSTRALIAN BRANCH, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DATE OF ORDER MONDAY, 19 JANUARY 2004
FILE NO. APPLICATION 1478 OF 2003
CITATION NO. 2004 WAIRC 10502
_________________________________________________________________________________________________________

Result Award varied.
Representation
Applicant Mr J Murie
Respondents No appearance
_________________________________________________________________________________________________________

Order
Having heard Mr J Murie on behalf of the Applicant and no appearance on behalf of the Respondents the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

THAT the Can Manufacturing (Production and Maintenance - Amalgamated Industries Pty Ltd) Award 1985 be varied in
accordance with the following schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after 19 January 2004.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 6 – Rates of Pay: Delete paragraph (a) of subclause (4) of this clause and insert the following in lieu

thereof—
(a) Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that

tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the employer shall
pay a tool allowance of—
(i) $11.80 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage of $11.80, being the wage percentage which is appropriate to

the year of apprenticeship pursuant to subclause (3) hereof,
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of work as a tradesperson or as an apprentice.

2. Clause 6 – Rates of Pay: Delete subclauses (5) and (6) of this clause and insert the following in lieu thereof—
(5) Electrician’s Licence Allowance—

An electrical tradesperson who holds, and in the course of employment may be required to use, a current “A” Grade or
“B” Grade licence issued pursuant to the relevant regulation in force on the 28th day of February 1978 under the
Electricity Act 1945, shall be paid an allowance of $16.90 per week.

(6) Laundry Allowance—
Employees shall receive a laundry allowance of $10.00 per week as reimbursement of their personal outlay for
maintenance and cleaning of work clothing issued by Westcan.

____________________

2004 WAIRC 10509
ENGINE DRIVERS’ (BUILDING AND STEEL CONSTRUCTION) AWARD

No. 20 of 1973
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
MASTER BUILDERS ASSOCIATION OF WA & OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DATE OF ORDER MONDAY, 19 JANUARY 2004
FILE NO. APPLICATION 1388 OF 2003
CITATION NO. 2004 WAIRC 10509
_________________________________________________________________________________________________________
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Result AWARD VARIED
Representation
Applicant MS L DOWDEN
Respondents MR K RICHARDSON

MS A HALDANE (as agent)
_________________________________________________________________________________________________________

Order
Having heard Ms L Dowden on behalf of the Applicant, Mr K Richardson on behalf of the Master Builders Association of WA and
Ms A Haldane as agent on behalf of Respondents and by consent the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby orders—

THAT the Engine Drivers’ (Building and Steel Construction) Award No. 20 of 1973 be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after 19 January 2004.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 11 – Meal Allowance: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1) Where an employee, without being notified on the previous day or earlier, has to continue working after the usual knock-

off time for more than two hours, he/she shall be provided with any meal required or shall be paid $9.90 in lieu thereof,
and if owing to the overtime worked, a second or subsequent meal is required he/she shall be supplied with each meal or
be paid $6.10 for each meal so required. Provided that this subclause shall not apply to an employee residing in the same
locality as his/her place of employment who can reasonably return home for a meal.

2. Clause 23 – Distant Work: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1) Where an employee is engaged or selected or advised by an employer to proceed to work at such a distance that he cannot

return to his home each night and the employee does so, the employer shall—
(a) provide the employee with reasonable board and lodging; or
(b) pay an allowance of $338.60 per week of seven days but such allowance shall not be wages. In the case of

broken parts of the week occurring at the beginning or the end of the employment on a distant job, the
allowance shall be $48.40 per day.

Provided that the foregoing allowances shall be increased if the employee satisfies the employer that he reasonably
incurred a greater outlay than that prescribed. In the event of disagreement the matter may be referred to a Board of
Reference for determination.

____________________

2004 WAIRC 10451
ENGINE DRIVERS’ (GENERAL) AWARD

No. R21 A of 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
COCA-COLA BOTTLERS AND OTHERS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER MONDAY, 12 JANUARY 2004
FILE NO. APPLICATION 1387 OF 2003
CITATION NO. 2004 WAIRC 10451
_________________________________________________________________________________________________________

Result Award varied.
Representation
Applicant Mr L Dowden
Respondents Ms A Haldane (as agent)
_________________________________________________________________________________________________________

Order
Having heard Ms L Dowden on behalf of the Applicant and Ms A Haldane as agent on behalf of the Respondents and by consent
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

THAT the Engine Drivers’ (General) Award be varied in accordance with the following schedule and that such variation
shall have effect from the beginning of the first pay period commencing on or after 12 January 2004.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

_________
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SCHEDULE
1. Clause 8 – Overtime: Delete subparagraph (i) of paragraph (b) of subclause (3) of this clause and insert the

following in lieu thereof—
(i) An employee who, without being notified on the previous day or earlier, has to continue working after

the usual knock-off time for more than two hours, shall be provided with any meal required or shall be
paid $8.90 for the first meal and $6.00 for each subsequent meal.
Provided that this subclause shall not apply to an employee residing in the same locality as his or her
employment who can reasonably return home for a meal.

2. Schedule “C” – 38 Hour Week Provisions: Delete subparagraph (i) of paragraph (f) of subclause (3) of clause 5. –
Overtime and insert the following in lieu thereof—

(i) Where an employee, without being notified on the previous day or earlier, has to continue working
after his usual knockoff time for more than two hours, he shall be provided with any meal required or
shall be paid $8.90 for a meal and, if owing to the amount of overtime worked, a second or subsequent
meal is required he shall be supplied with each such meal by the employer or be paid $6.00 for each
meal so required. Provided that this paragraph shall not apply to an employee residing in the same
locality as his place of employment who can reasonably return home for a meal.

____________________

2004 WAIRC 10508
FOREMEN (BUILDING TRADES) AWARD 1991

No. A5 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
MASTER BUILDERS ASSOCIATION OF WA & OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DATE OF ORDER MONDAY, 19 JANUARY 2004
FILE NO. APPLICATION 1385 OF 2003
CITATION NO. 2004 WAIRC 10508
_________________________________________________________________________________________________________

Result AWARD VARIED
Representation
Applicant MS L DOWDEN
Respondents MR K RICHARDSON
_________________________________________________________________________________________________________

Order
Having heard Ms L Dowden on behalf of the Applicant and Mr K Richardson on behalf of the Master Builders Association of WA
and by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

THAT the Foremen (Building Trades) Award 1991 be varied in accordance with the following schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after 19 January 2004.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 14. – Distant Work: Delete subclause (3) of this clause and insert the following in lieu thereof—
(3) Entitlement—

Where a foreman qualifies under subclause (1) of this clause the employer shall either—
(a) Provide the foreman with reasonable board and lodging; or
(b) Pay an allowance of $338.60 per week of seven days but such allowance shall not be wages. In the case of

broken parts of the week occurring at the beginning or ending of employment on a distant job the allowance
shall be $48.40 per day.
Provided that the foregoing allowances shall be increased if the foreman satisfies the employer that he/she
reasonably incurred a greater outlay than that prescribed. In the event of disagreement the matter may be
referred to a Board of Reference for determination; or

(c) In circumstances prescribed in subclause (7) of this clause, provide camp accommodation and messing
constructed and maintained in accordance with subclause (10) of this clause.

“Reasonable board and lodging” shall mean lodging in a well kept establishment with three adequate meals each day,
adequate furnishings, good bedding, good floor coverings, good lighting and heating and with hot and cold running water,
in either a single room or a twin room if a single room is not available.

2. Clause 14. – Distant Work: Delete paragraph (a) of subclause (4) of this clause and insert the following in lieu
thereof—
(a) Forward Journey—

(i) For the time spent in so travelling, at ordinary rates up to a maximum of eight hours per day for each
day of travel (to be calculated as the time taken by rail or the usual travelling facilities).
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(ii) For the amount of a fare on the most common method of public transport to the job (bus, economy air,
second class rail with sleeping berths if necessary, which may require a first class rail fare), and any
excess payment due to transporting his/her tools if such is incurred.

(iii) For any meals incurred while travelling at $9.90 per meal.
Provided that the employer may deduct the cost of the forward journey fare from a foreman who
terminates or discontinues his/her employment within two weeks of commencing on the job and who
does not forthwith return to his/her place of engagement.

3. Clause 14. – Distant Work: Delete paragraph (b) of subclause (7) of this clause and insert the following in lieu
thereof—
(b) Camping Allowance—

A foreman living in a construction camp where free messing is not provided shall receive a camping allowance
of $135.60 for every complete week he/she is available for work. If required to be in camp for less than a
complete week he/she shall be paid $19.50 per day including any Saturday or Sunday if he/she is in camp and
available for work on the working days immediately preceding and succeeding each Saturday and Sunday. If a
foreman is absent without the employer’s approval on any day, the allowance shall not be payable for that day
and if such unauthorised absence occurs on the working day immediately preceding or succeeding a Saturday or
Sunday, the allowance shall not be payable for the Saturday or Sunday.

____________________

2004 WAIRC 10473
FURNITURE TRADES INDUSTRY AWARD

No. R 34 of 1979
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE FOREST PRODUCTS, FURNISHING AND ALLIED INDUSTRIES INDUSTRIAL UNION
OF WORKERS, W.A. BRANCH, APPLICANT
v.
ABC DECOR, ACCENT GALLERY & FRAMERS, SHOP MASTERS SHOPFITTING AND
COMMERCIAL INTERIORS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 15 JANUARY 2004
FILE NO. APPLICATION 1466 OF 2002
CITATION NO. 2004 WAIRC 10473
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr T. Daly on behalf of the Applicant and Mr K.J. Dwyer for the Respondents, and by consent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Furniture Trades Industry Award be varied in accordance with the following Schedule and that such variation
shall have effect from the first pay period on or after 30 December 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 8. – Wages: Delete subclauses (2) – (6) inclusive and insert in lieu the following—
(2) Wages

The minimum rate of wage for employees covered by this award shall be—
Total Minimum

Rate
$

(a) Furniture Making Employee - Group 1 448.40
Furniture Making Employee - Group 2 465.10
Furniture Making Employee - Group 3 487.60
Furniture Making Employee - Group 4 508.50
Furniture Making Employee - Group 5 542.20
Furniture Making Employee - Group 6 563.10
Furniture Making Employee - Group 7 583.90

(b) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
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(3) Tool Allowance
Where the employer does not provide a cabinetmaker with the tools ordinarily required by a cabinetmaker in the
performance of his or her work of cabinetmaking, the employer shall pay a tool allowance of $11.90 per week.
The tool allowance for cabinetmaking apprentices shall be subject to the provisions hereof and, where applicable, paid at
the rate prescribed by subclause (3) of Clause 34. - Apprentices.

(4) Apprentices
(a) The minimum rate of pay per week for an apprentice shall be the percentage shown in paragraph (b) herein of

the total rate of pay for a Furniture Making Employee Group 5. (Rates for adult apprentices cannot be less than
the rates set out in subclause (6) Minimum Adult Award Wage paragraph (9) of this Clause).

(b) Percentages—
(i) Four Year Term - %

First year 42
Second year 55
Third year 75
Fourth year 88

(ii) Three and a Half Year Term -
First six months 42
Next year 55
Next following year 75
Final year 88

(iii) Three Year Term -
Apprentices who have completed
12 months full time training -
First year 55
Second year 75
Third year 88

(iv) Three Year Term -
First year 42
Second year 55
Third year 88

(5) Junior Employees
(a) The minimum rate of pay per week for a junior employee shall be the percentages shown in paragraph (b)

herein, of the total rate of pay for a Furniture Making Employee Group 2, but in any event shall not be less than
that provided in the Minimum Conditions of Employment Act.

(b) Percentages %
Under 16 years 38
Between 16 and 17 years 46
Between 17 and 18 years 53
Between 18 and 19 years 73
Between 19 and 20 years 80
Between 20 and 21 years 85

Liberty to amend this clause is reserved.
(6) Minimum Adult Award Wage

(a) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this
clause.

(b) The Minimum Adult Award Wage for full time adult employees is $448.40 per week payable on and from
5 June 2003.

(c) The Minimum Adult Award Wage of $448.40 per week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions.

(d) Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or
employees who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the
Minimum Adult Award Wage according to the hours worked.

(e) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates
provision to the Minimum Adult Award Wage of $448.40 per week.

(f) (i) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships
or Jobskill placements or employed under the Commonwealth Government Supported Wage System
or to other categories of employees who by prescription are paid less than the minimum award rate.

(ii) Liberty to apply is reserved in relation to any special categories of employees not included here or
otherwise in relation to the application of the Minimum Adult Award Wage.

(g) Subject to this clause the Minimum Adult Award Wage shall—
(i) apply to all work in ordinary hours.
(ii) apply to the calculation of overtime and all other penalty rates,
superannuation, payments during any period of paid leave and for all purposes of this award.

(h) Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the
2003 State Wage Case Decision. Any increase arising from the insertion of the minimum adult award wage will
be offset against any equivalent amount in rates of pay received by employees whose wages and conditions of
employment are regulated by this award which are above the wage rates prescribed in the award. Such above
award payments include wages payable pursuant to enterprise agreements, consent awards or award variations
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to give effect to enterprise agreements and over award arrangements. Absorption which is contrary to the terms
of an agreement is not required. Increases under previous State Wage Case Principles or under the current
Statement of Principles, excepting those resulting from enterprise agreements, are not to be used to offset the
minimum adult award wage.

(i) Adult Apprentices
(i) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid

less than the following amounts –
(aa) $285.00 per week from the beginning of the first pay period commencing on or after 1st

November 2003;
(bb) $315.00 per week from the beginning of the first pay period commencing on or after 31st

January 2004; and
(cc) $406.70 per week from the beginning of the first pay period commencing on or after 30th

April 2004.
(ii) The rate paid at paragraph (a) above is payable on superannuation and during any period of paid leave

prescribed by this Award.
(iii) Where in an Award an additional rate is expressed as a percentage, fraction, multiple of the ordinary rate of

pay, it shall be calculated upon the rate prescribed in this Award for the actual year of the apprenticeship.
(iv) Nothing in this sub-clause shall operate to reduce the rate of pay fixed by the Award for an adult

apprentice in force immediately prior to 5 June 2003.
2. Clause 10. – Leading Hands: Delete this clause and insert in lieu the following—
An employee placed in charge of—
(1) Not less than three and not more than ten other employees shall be paid $22.00 per week extra.
(2) More than ten and not more than twenty other employees shall be paid $27.00 per week extra.
(3) More than 20 other employees shall be paid $35.80 per week extra.
3. Clause 11. – Setter Out: Delete this clause and insert in lieu the following—
A cabinetmaker other than a Leading Hand who sets out from plans prepared for that purpose, detailed work for other
cabinetmakers shall be paid an extra $3.40 per day.
4. Clause 15 – Meal Money: Delete this clause and insert in lieu the following—
(1) An employee required to work overtime for more than two hours Monday to Friday inclusive, shall be supplied with a

meal by the employer or paid $8.90 for a meal.
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall provide

such meal(s) or pay an amount of $6.00 for each second or subsequent meal.
(3) If an employee in consequence of receiving such notice of overtime, has provided themselves with a meal or meals and is

not required to work overtime or is required to work less overtime than notified they shall be paid the amounts prescribed
in subclauses (1) and (2) above in respect of the meals not then required.

(4) The provisions of this clause shall not apply to weekend work, unless the hours worked exceed the normal working day.
(5) The provisions of subclauses (1) and (2) hereof shall not apply to an employee who is advised of the requirement to work

overtime on the preceding day or earlier.
5. Clause 19A – Car Allowance: Delete this clause and insert in lieu the following—
(1) Where an employee is required and authorised to use their own motor vehicle in the course of the employee’s duties the

employee shall be paid an allowance not less than that provided for in the table set out hereunder. Notwithstanding
anything contained in this subclause the employer and the employee may make any other arrangement as to car allowance
no less favourable to the employee.

(2) Where an employee in the course of a journey travels through two or more of the separate areas, payment at the rates
prescribed herein shall be made at the appropriate rate applicable to each of the separate areas traversed.

(3) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next following.
Rates of Hire for Use of Employee’s Own Vehicle on Employer’s Business (c/km)

Area and Details Over Over 1600 cc
2600 cc 1600 cc – 3600 cc & Under

Metropolitan Area 65.3 58.5 50.8
South West Land Division 66.9 60.0 51.8
North of 23.5 South Latitude 73.4 66.0 57.5
Rest of the State 69.0 62.0 53.8
Motor Cycle (in all areas) 22.5 per kilometre

(4) “Metropolitan Area” means that area within a radius of fifty kilometres from the Perth Railway Station.
“South West Land Division” means the South West Land Division as defined by Section 28 of the Land Act 1933-
1971 excluding the area contained within the Metropolitan Area.

6. Clause 34 – Apprentices: Delete this clause and insert in lieu the following—
(1) The maximum number of apprentices allowed to be employed by an employer shall be in the proportion of one apprentice

to every two or fraction of two tradespeople employed in that branch. Provided that the fraction shall not be less than one.
(2) The following percentages of the cabinetmaker’s tool allowance shall be payable to chairmaking and wood turning

apprentices per week:-
Four-Year Term %
First year Nil
Second, Third and Fourth Year 19
Three-Year Term
First, Second and Third Year 19
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(3) The following percentages of the cabinetmaker’s tool allowances shall be payable to cabinetmaking apprentices per
week:-
Four-Year Term %
First year 33.3
Second, Third and Fourth Year 100
Three-Year Term
First, Second and Third Year 100

(4) Provision of Tools
(a) An employer may, by agreement with the apprentice’s parent or guardian, elect to provide the apprentice with a

kit of tools and, subject to establishing the value of the tools at the time of so providing, deduct the tool
allowance until the cost of the kit of tools is reimbursed.

(b) In the event of an apprentice being dismissed or leaving his/her employment before the cost of the tool kit has
been reimbursed, the employer shall be entitled to—
 (i) Deduct from any moneys owing the apprentice, the amount then owing; or
(ii) By agreement retain tools at the originally nominated value to the amount still owing.

7. Clause 40 – Dirt or Dust Money: Delete this clause and insert in lieu the following—
(1) All mattresses to be reconditioned shall be fumigated before reconditioning is commenced.
(2) Where adequate dust extraction systems are not in use employees engaged in garnetting or fibre teasing or needling or

filling soft filled mattresses, pillows, etc., shall be paid at the rate of $1.10 per day in addition to the prescribed rate.
(3) An employee working on second-hand floor coverings and/or soft furnishings shall for the time so engaged, be paid

twenty-five per cent in addition to the ordinary rates prescribed elsewhere in this award.
(4) All work on floor coverings once they have been laid, shall be classed as second-hand unless such floor coverings have

been thoroughly cleansed by a shampooing process involving lifting. Provided that however, the second-hand rate shall at
all times apply to sewers of second-hand floor coverings.

(5) This provision shall not apply to alteration on new work.
8. Clause 42 – Special Rates and Conditions: Delete this clause and insert in lieu the following—
(1) (a) Employees, other than apprentices, required to perform the duties of a cabinetmaker, a french polisher or a floor

coverer on “construction work” away from the employer’s business premises shall be paid $9.75 per day extra
whilst so employed.

(b) “Construction Work” shall mean work that the employer and the Union agree is construction work, or in default
of agreement, that which is so declared by the Western Australian Industrial Relations Commission.

(c) Where apprentices in trades mentioned in paragraph (a) of subclause (1) of this clause work in circumstances
which would entitle cabinetmakers, french polishers or floor coverers to the rate referred to in paragraph (a) of
this subclause, the following extra rate shall be paid to apprentices:-
Four Year Term - (per cent of allowance per day)

%
First Year 40
Second Year 72
Third Year 95
Fourth Year 100
Three Year Term - (per cent of allowance per day)
First Year 58
Second Year 95
Third Year 100

(2) Employees required to perform work in multi-storeyed buildings above the fourth storey during the course of construction
shall be paid an additional $0.43 per hour whilst so employed. Provided that such extra rate shall not be payable when the
exterior walls have been erected and the windows completed and fixed in position, and a lift has been made available to
carry the employee to and from the floor upon which the employee is required to work.
For the purposes of this subclause the number of storeys shall be calculated from the street level and includes the ground
floor.

(3) Employees using Ramset guns or other explosive tools shall, while using such tools, be paid an additional $0.75 per day.
(4) An employee required to perform the duties of a computer programmer shall be paid an allowance of $11.20 per day.
9. Clause 45 – First Aid Equipment: Delete this clause and insert in lieu the following—
(1) (a) An employer shall endeavour to have at least one employee trained to render first aid in attendance when work

is performed at any establishment or location.
(b) Employers shall provide first aid outfits as deemed appropriate according to the Occupational Safety and Health

Act 1984 (as amended) and Occupation Safety and Health Regulations 1996 (as amended).
(2) An employee who has been trained to render first aid and who is the current holder of appropriate first aid qualifications

such as a certificate from the St John Ambulance or a similar body, shall be paid a weekly allowance of $8.30 if they are
appointed by the employer to perform first aid duty.

____________________
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2003 WAIRC 10450
INDUSTRIAL SPRAYPAINTING AND SANDBLASTING AWARD 1991

No. A 33 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
BLASTWORKS PTY LTD AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DATE OF ORDER MONDAY, 12 JANUARY 2004
FILE NO. APPLICATION 1384 OF 2003
CITATION NO. 2004 WAIRC 10450
————————————————————————————————————————————————————–
Result Award varied.
Representation
Applicant Ms L Dowden
Respondents Ms A Haldane (as agent)
———————————————————————————————————————————————–

Order
Having heard Ms L Dowden on behalf of the Applicant and Ms A Haldane as agent on behalf of the Respondents and by consent
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

THAT the Industrial Spraypainting and Sandblasting Award 1991 be varied in accordance with the following schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after 12 January
2004.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 17 – Meal Allowance: Delete the first paragraph of this clause and insert the following in lieu thereof—
An employee required to work overtime for at least one and a half hours after working ordinary hours inclusive of any time worked
for accrual purposes as prescribed in Clauses 11(1) or 16(4) shall be paid by his/her employer an amount of $9.90 to meet the cost
of a meal.
2. Clause 18 – Living Away From Home - Distance Work: Delete paragraph (b) of subclause (3) of this clause and

insert the following in lieu thereof—
(b) Pay an allowance of $338.60 per week of seven days but such allowance shall not be wages. In the case of

broken parts of the week occurring at the beginning or ending of employment on a distant job the allowance
shall be $48.40 per day.
Provided that the foregoing allowances shall be increased if the employee satisfies the employer that he/she
reasonably incurred a greater outlay than that prescribed. In the event of disagreement the matter may be
referred to a Board of Reference for determination; or

3. Clause 18 – Living Away From Home - Distance Work: Delete subparagraph (iii) of paragraph (a) of subclause (4)
of this clause and insert the following in lieu thereof—

(iii) For any meals incurred while travelling at $9.90 per meal.
Provided that the employer may deduct the cost of the forward journey fare from an employee who terminates
or discontinues his/her employment within two weeks of commencing on the job and who does not forthwith
return to his/her place of engagement.

4. Clause 18 – Living Away From Home - Distance Work: Delete paragraph (b) of subclause (7) of this clause and
insert the following in lieu thereof—
(b) Camping Allowance: An employee living in a construction camp where free messing is not provided shall

receive a camping allowance of $135.60 for every complete week he is available for work. If required to be in
camp for less than a complete week he/she shall be paid $19.50 per day including any Saturday or Sunday if
he/she is in camp and available for work on the working days immediately preceding and succeeding each
Saturday and Sunday. If an employee is absent without the employer’s approval on any day, the allowance shall
not be payable for that day and if such unauthorised absence occurs on the working day immediately preceding
or succeeding a Saturday or Sunday, the allowance shall not be payable for the Saturday or Sunday.

5. Clause 31 – Compensation for Clothes and Tools: Delete paragraph (a) of subclause (2) of this clause and insert the
following in lieu thereof—

(2) (a) An employee shall be reimbursed by his/her employer to a maximum of $1283.00 for loss of tools or clothes by
fire or breaking and entering whilst securely stored at the employer’s direction in a room or building on the
employer’s premises, job or workshop or in a lock-up as provided in this award or if the tools are lost or stolen
during an employee’s absence after leaving the job because of injury or illness.
Provided that an employee transporting his/her own tools shall take all reasonable care to protect those tools and
prevent theft or loss.

____________________
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2003 WAIRC 10141
METAL TRADES (GENERAL) AWARD 1966

No. 13 of 1965
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ANODISERS W.A. & OTHERS, RESPONDENTS

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 6 NOVEMBER 2003
FILE NO/S. APPLICATION 519 OF 2000
CITATION NO. 2003 WAIRC 10141
_________________________________________________________________________________________________________

Catchwords Award – Award variation – Provisions to promote efficiency and performance of work - Fair
conditions of employment– Award varied.

Result Award varied
Representation
Applicant Mr D Hicks
Respondents Mr J Fiala on behalf of the CEPU, Mr G Miller as agent on behalf of the Motor Trade Association &

Mr M Borlase as agent on behalf of the CCIWA & Others
_________________________________________________________________________________________________________

Reasons for Decision
(Ex Tempore)

1. The Commission has before it application 519 of 2000, filed 10 April 2000, to vary the Metal Trades (General) Award
1966, Number 13 of 1965. The variation which is sought by the application seeks to delete clause 5(2) from the
definitions and classification structure concerning non-reclassified trades, and also a corresponding amendment to clause
31, “Wages”, and the supplementary payments, to delete reference to the same classifications. The purpose of the
application has been dealt with in submissions by advocates for the parties to the proceedings, that being to enable those
classifications contained presently as non-reclassified trades to access the career path contained in the Metal Trades
(General) Award.

2. The application, as is evident from the submissions before the Commission, proceeds by way of consent, and the
Commission records the matter has been the subject of extensive discussions between the parties over a considerable
period of time. The Commission is of the view that the application is consistent with the 2003 State Wage Case decision
and Wage Fixing Principles, and records the Commission’s congratulations to the parties on having reached an agreement
which appears to be a very positive development to give these employees in those classifications access to the established
career paths as referred to by the advocates for the parties.

3. The Commission also notes that, by way of a document tendered to it described as the Automotive Industry National
Training Package, Retail Service and Repair Sector it is intended that, at this point at least, the competency standards
applicable to the progress of the subject classifications will be consistent with that training package, specifically the
industry strands of automotive electrical and automotive mechanical, which is supported by all the parties. It therefore
remains simply for the Commission to indicate that the variation will be made to the award. A minute of proposed order
will be issued shortly, and the Commission will then make an order in the terms of the application.

_________

2003 WAIRC 10199
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ANODISERS W.A. & OTHERS, RESPONDENTS

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 6 NOVEMBER 2003
FILE NO/S. APPLICATION 519 OF 2000
CITATION NO. 2003 WAIRC 10199
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr D Hicks
Respondent Mr J Fiala on behalf of the CEPU, Mr G Miller as agent on behalf of the Motor Trade Association &

Mr M Borlase as agent on behalf of the CCIWA & Others
_________________________________________________________________________________________________________
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Order
HAVING heard Mr D Hicks on behalf of the applicant and Mr J Fiala on behalf of the CEPU, Mr G Miller on behalf of the Motor
Trades Association and Mr M Borlase as agent on behalf of respondent members of the Chamber of Commerce and Industry of
Western Australia the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—

THAT the Metal Trades General Award 1966 No. 13 of 1965 be varied in accordance with the following schedule and
that such variation shall have effect from the beginning of the first pay period commencing on or after the date of this
order.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

SCHEDULE
1. Delete Clause 5 - Definitions and Classification Structure and insert in lieu thereof the following—

5. - DEFINITIONS AND CLASSIFICATION STRUCTURE
(1) General—

“Cadet” means—
(a) an employee who is appointed by an employer bound by this award solely for the purpose of being trained for

an administrative or supervisory position (not being a supervisory position to which this award applies) in the
employer’s business; and

(b) an employee who is a full-time student at a university, school of mines or technical college and who is
employed during vacations by an employer bound by this award solely for the purpose of giving the student
practical experience necessary for the completion of the employee’s course of study.

“Casual Employee” means an employee engaged and paid as such.
“Construction work” means work on site in or in connection with—
(a) the construction of a large industrial undertaking or any large civil engineering project;
(b) the construction or erection of any multi-storey building; and
(c) the construction, erection or alteration of any other building; structure, or civil engineering project which the

employer and the union or unions concerned agree or, in the event of disagreement, which the Board of
Reference declares to be construction work for the purposes of this award.

“Junior Employee” means an employee under the age of 21 years who is not an apprentice or a cadet.
(2) Classification Structure and Definitions—

(a) The following classifications and definitions have superseded the old task and craft based definitions contained
in Appendices 1 and 2 hereof. The following classifications specify skill and training standards and broad areas
of work. The definitions recognise the National Broad Base, National Engineering Production Certificate and
National Metal and Engineering Curricula modules as recognised and accredited in Western Australia by
SESDA.

(b) Classifications are based on the progressive acquisition of modules of skill and/or training and application of
skills and form the career path which determines the pay rate structure.

(c) Reclassification on the basis of skills obtained through means other than accredited training will be subject to
testing according to the re-classification procedures outlined in the W.A. Implementation Manual.
Reclassification by this method shall only be available one time to an employee and, in order to be successful,
re-classification claims must be lodged with the employer in writing prior to 31st December 1993. The
employer shall give receipt of the claims to the employee concerned. Future re-classification will then only be
available through complying with the requirements of the definitions. (Employees engaged in a training
programme as at 19th November 1992 for the classification of Electronics Tradesperson or Instrumentation and
Controls Tradesperson in Appendices 1 and 2 shall automatically be classified at Level C 6 upon meeting the
requirements specified in Appendix 2).

(d) Appointment to any wage level in the classification structure is contingent upon such additional work being
available and required to be performed by the employer.

Wage Group Classification Title Minimum Training Requirement
*C 5 Advanced Engineering Tradesperson -

Level II
Advanced Certificate or 15 modules

*C 6 Advanced Engineering Tradesperson -
Level I

First Year of Advanced Certificate of
12 Modules

 C 7 Engineering Tradesperson
Special Class - Level II

Nine Modules

 C 8 Engineering Tradesperson
Special Class - Level I

Six Modules

 C 9 Engineering Tradesperson -
Level II

Three Modules

 C 10 Engineering Tradesperson—
Level I Engineering / Production
Employee

Trade Certificate or 24 Modules of
Engineering / Production Certificate

C 11 Engineering / Production Employee -
Level IV

16 Modules of an Engineering Production
Certificate

C 12 Engineering / Production Employee—
Level II

Eight Modules of an Engineering /
Production Certificate
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Wage Group Classification Title Minimum Training Requirement
C 13 Engineering / Production Employee—

Level II
In-house Training

C 14 Engineering / Production Employee—
Level I

Up to 38 hours’ induction training

*  Refer to definitions re the training requirements.
Wage Group C14
Engineering/Production Employee - Level I
(Relativity to C1O - 78%)
An Engineering/Production Employee - Level I is an employee who undertakes up to 38 hours’ induction training which
may include information on the enterprise, conditions of employment, introduction to supervisors and fellow employees,
training and career path opportunities, plant lay-out, work and documentation procedures, occupational health and safety,
equal employment opportunity and quality control/assurance.
An employee at this level performs routine duties essentially of a manual nature and to the level of his/her training—
(1) Performs general labouring and cleaning duties.
(2) Exercises minimal judgement.
(3) Works under direct supervision.
(4) Is undertaking structured training to enable him/her to perform work at Cl3 level.
Wage Group C13
Engineering/Production Employee - Level II
(Relativity to C1O - 82%)
An Engineering/Production Employee - Level II has completed up to three months structured training so as to enable the
employee to perform work within the scope of this level.
At this Level an employee performs work above and beyond the skills of an employee at C14 and to the level of the
employee’s training—
(1) Works under direct supervision, either individually or in a team environment.
(2)  Understands and undertakes basic quality control/assurance procedures including the ability to recognise basic quality

deviations and faults.
(3)  Understands and utilises basic statistical process control procedures.
Indicative of the tasks which an employee at this Level may perform are the following:-

Repetitive work on automatic, semi-automatic or single purpose machines or equipment.
Assembles components using basic written, spoken and/or diagrammatic instructions in an assembly
environment.
Basic soldering or butt and spot welding skills or cutting scrap with oxy-acetylene blow pipe
Uses selected hand tools,
Cleans boilers.
Maintains simple records.
Uses hand trolleys and pallet trucks.
Assists in the provision of on-the-job training in conjunction with tradespersons and supervisor/trainers.

Wage Group C12
Engineering/Production Employee - Level III
(Relativity to C1O - 87.4%)
An Engineering/Production Employee - Level III has completed an Engineering Production Certificate I or equivalent
training to enable him/her to perform work within the scope of this Level.
At this Level an employee performs work above and beyond the skills of an employee at C13 and to the level of his/her
training—
(1) Is responsible for the quality of his/her own work, subject to routine supervision.
(2)  Works under routine supervision, either individually or in a team environment.
(3)  Exercises discretion within his/her level of skills and training.
Indicative of the tasks which an employee at this Level may perform are the following:-

Operates flexibly between assembly stations.
Operates machinery and equipment which requires exercising skills and knowledge beyond that of an employee
at Level Cl3.
Non-trade engineering skills.
Basic tracing and sketching skills
Receiving, despatching, distributing, sorting, checking, packing (other than repetitive packing in a standard
container or containers in which such goods are ordinarily sold), documenting and the recording of goods,
materials and components.
Basic inventory control in the context of a production process.
Basic keyboard skills.
Advanced soldering techniques.
Boiler attendant.
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Operation of mobile equipment including forklifts, hand trolleys, pallet trucks, overhead cranes and winch
operation.
Ability to measure accurately.
Assists one or more tradespersons.
Welding which requires the exercise of knowledge and skills above Level C13.
Assists in the provision of on-the-job training in conjunction with tradespersons and supervisor/trainers.

Wage Group C11
Engineering/Production Employee - Level IV
(Relativity to Cl0 - 92.4%)
An Engineering/Production Employee - Level IV has completed 16 Modules towards an Engineering Production
Certificate II or equivalent training so as to enable the employee to perform work within the scope of this Level.
At this Level an employee performs work above and beyond the skills of an employee at 012 and to the level of the
employee’s training—
(1)  Works from complex instructions and procedures.
(2) Assists in the provision of on-the-job training to a limited degree.
(3)  Co-ordinates work in a team environment or works individually under general supervision.
(4)  Is responsible for assuring the quality of his/her own work.
Indicative of the tasks which an employee at this Level may perform are the following:-

Uses precision measuring instruments.
Machine setting, loading and operation.
Rigging (certificated)
Inventory and store control, including—

licensed operation of all appropriate materials handling equipment;
use of tools and equipment within the scope of (basic non-trades) maintenance;
computer operation at a level higher than that of an employee at C12 Level.

Intermediate keyboard skills.
Basic engineering and fault-finding skills.
Basic quality checks on the work of others.
Is licensed and certified for forklift, engine driving and crane driving operations to a level higher than C12.
Has a knowledge of the employer’s operations as it relates to production processes.
Lubricates production machinery equipment.
Assists in the provision of on-the-job training in conjunction with tradespersons and supervisor/trainers.

Wage Group C10
Engineering Tradesperson - Level I
An Engineering Tradesperson - Level I holds a Trade Certificate or Tradesperson’s Rights Certificate as an—

Engineering Tradesperson (Automotive) Level I; or
Engineering Tradesperson (Electrical/Electronic) - Level I; or
Engineering Tradesperson (Mechanical) - Level I; or
Engineering Tradesperson (Fabrication) - Level I, and

is able to exercise the skills and knowledge of that trade.
An Engineering Tradesperson - Level I works above and beyond an employee at C11 and to the level of the employee’s
training—
(1) Understands and applies quality control techniques.
(2)  Exercises good interpersonal and communications skills.
(3)  Exercises keyboard skills at a level higher than C11.
(4)  Exercises discretion within the scope of this grade.
(5)  Performs work under limited supervision, either individually or in a team environment.
(6) Operates all lifting equipment incidental to the employee’s work.
(7) Performs non-trade tasks incidental to the employee’s work.
(8)  Performs work which, while primarily involving the skills of the employee’s trade, is incidental or peripheral to the

primary task and facilitates the completion of the whole task. Such incidental or peripheral work would not
require additional formal technical training.

(9) Is able to inspect products and/or materials for conformity with established operational standards.
Production Systems Employee
A Production Systems employee, while still being primarily engaged in engineering/production work, applies the skills
acquired through the successful completion of an Engineering/Production Certificate Level III in the production,
distribution or stores functions according to the needs of the enterprise.
A Production Systems employee works above and beyond an employee at C11 and to the level of the employee’s
training—
(1)  Understands and applies quality control techniques.
(2)  Exercises good interpersonal communications skills.
(3)  Exercises discretion within the scope of this grade.
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(4)  Exercises keyboard skills at a level higher than C11.
(5) Performs work under general supervision, either individually or in a team environment.
(6)  Is able to inspect products and/or materials for conformity with established operational standards.
Indicative of the tasks which an employee at this Level may perform are as follows:-

Approves and passes first off samples and maintains quality of product.
Works from production drawings, prints or plans.
Operates, sets up and adjusts all production machinery in a plant, including production process welding to the
extent of training.
Can perform a range of engineering maintenance function including—

removal of equipment fastenings, including use of destructive cutting equipment;
lubrication of production equipment;
running adjustments to production equipment.

Operates all lifting equipment.
Basic production scheduling and materials handling within the scope of the production process or directly
related functions within raw materials/finished goods locations in conjunction with technicians.
Understands and applies computer techniques relating to production process operations.
First class engine driver’s certificate.
Has high level stores and inventory responsibilities beyond the requirements of an employee at C11.
Assists in the provision of on-the-job training in conjunction with tradespersons and trainers.
Has a sound knowledge of the employer’s operations as it relates to the production process.

Wage Group C9
Engineering Tradesperson - Level II
(Relativity to C10 - 105%)
An Engineering Tradesperson - Level II is an—

Engineering Tradesperson (Automotive) - Level II; or
Engineering Tradesperson (Electrical/Electronic) - Level II; or
Engineering Tradesperson (Mechanical) - Level II; or
Engineering Tradesperson (Fabrication) - Level II,

who has completed the following training requirement, including appropriate on-the-job training—
three appropriate modules in addition to the training requirements of C10 Level;

and, where practical, the modules should be identified in the Enterprise Training Programme.
An Engineering Tradesperson - Level II works above and beyond a Tradesperson at C10 and to the level of the
employee’s training—
(1)  Exercises the skills attained through satisfactory completion of the training prescribed for this classification.
(2)  Exercises discretion within the scope of this grade.
(3)  Works under general supervision, either individually or in a team environment.
(4)  Understands and implements quality control techniques.
(5)  Provides trade guidance and assistance as part of a work team.
(6)  Exercises trade skills relevant to specific requirements of the enterprise at a level higher than Engineering

Tradesperson - Level I.
Tasks which an employee at this Level may perform are subject to the employee having the appropriate Trade and Post
Trade Training to enable the particular tasks to be performed.
Wage Group C8
Engineering Tradesperson Special Class - Level I
(Relativity to C10 - 110%)
An Engineering Tradesperson Special Class - Level I means an—

Engineering Tradesperson Special Class (Automotive) - Level I; or
Engineering Tradesperson Special Class (Electrical/Electronic) - Level I; or
Engineering Tradesperson Special Class (Mechanical) - Level I, or
Engineering Tradesperson Special Class (Fabrication) - Level I;

who has completed the following training requirements including appropriate on-the-job training—
six appropriate modules in addition to the training requirements of C10 Level;

and, where practical, the modules should be identified in the Enterprise Training Programme.
An Engineering Tradesperson Special Class - Level I works above and beyond a Tradesperson at C9 and to the level of
the employee’s training—
(1)  Exercises the skills attained through satisfactory completion of the training prescribed for this classification.
(2)  Provides trade guidance and assistance as part of a work team.
(3)  Assists in the provision of training in conjunction with supervisors and trainers.
(4)  Understands and implements quality control techniques.
(5)  Works under limited supervision, either individually or in a team environment.—
The following tasks are indicative of what an employee at this level may perform, subject to the employee having the
appropriate Trade and Post Trade Training to enable the particular tasks to be performed:-

Exercises high precision trade skills using various materials and/or specialised techniques.
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Performs operations on a CAD/CAM (Computer Aided Drafting/Computing Aided Manufacturing) terminal in
the performance of routine modifications to NC/CNC (Numerical Control/Computer Numeric Control)
programmes.
Installs, repairs, maintains, tests, modifies, commissions and/or fault-finds complex machinery and equipment
which utilises hydraulic and/or pneumatic principles and, in the course of such work, reads and understands
hydraulic and pneumatic circuitry which controls fluid power systems
Works on complex or intricate circuitry which involves examining, diagnosing and modifying systems
comprising inter-connected circuits.

Wage Group C7
Engineering Tradesperson Special Class - Level II
(Relativity to C10 - 115%)
An Engineering Tradesperson Special Class - Level II means an—

Engineering Tradesperson Special Class (Automotive) - Level II; or
Engineering Tradesperson Special Class (Electrical/Electronic) - Level II; or
Engineering Tradesperson Special Class (Mechanical) - Level II; or
Engineering Tradesperson Special Class (Fabrication) - Level II,

who has completed the following training requirement, including appropriate on-the-job training:-
three appropriate modules which are qualitatively higher than, and in addition to, the training requirements of C
8 Level;

and, where practical, the modules should be identified in the Enterprise Training Programme.
An Engineering Tradesperson Special Class - Level II works above and beyond a Tradesperson at C8 and to the level of
the employee’s training—
(1)  Exercises the skills attained through satisfactory completion of the training prescribed for this classification.
(2)  Is able to provide trade guidance and assistance as part of a work team.
(3)  Provides training in conjunction with supervisors and trainers.
(4)  Understands and implements quality control techniques.
(5)  Works under limited supervision, either individually or in a team environment.
The following tasks are indicative of what an employee at this Level may perform, subject to the employee having the
appropriate Trade and Post Trade Training to enable the particular tasks to be performed:-

Works on machines or equipment which utilise complex mechanical, hydraulic and/or pneumatic circuitry and
controls, or a combination thereof.
Works on machinery or equipment which utilises complex electrical/electronic circuitry and controls.
Works on instruments which make up a complex control system which utilises some combination of electrical,
electronic, mechanical or fluid power principles.
Applies advanced computer numerical control techniques in machining or cutting or welding or fabrication.
Exercises intermediate CAD/CAM skills in the performance of routine modifications to programmes.
Works on complex or intricate interconnected electrical circuits at a Level above C8.
Works on complex radio/communication equipment.

Wage Group C6
* The Advanced Certificates and Associate Diplomas noted in this definition do not equate to existing TAFE

qualifications of the same name and possession of such qualifications does not of itself justify classification of
an employee at this level.

Advanced Engineering Tradesperson - Level I
(Relativity to ClQ - 125%)
An Advanced Engineering Tradesperson Level I means an—

Advanced Engineering Tradesperson (Automotive) - Level I; or
Advanced Engineering Tradesperson (Electrical/Electronic) - Level I; or
Advanced Engineering Tradesperson (Mechanical) - Level I; or
Advanced Engineering Tradesperson (Fabrication) - Level I;

who has completed, (including appropriate on-the-job training)—
12 modules of an Advanced Certificate; or
12 modules of an Associate Diploma; or
equivalent accredited training,

and, where practical, the modules should be identified in the Enterprise Training Programme.
An Advanced Engineering Tradesperson - Level I works above and beyond a Tradesperson at C7 and to the level of the
employee’s training—
(1)  Undertakes quality control and work organisation at a Level higher than C7.
(2)  Provides trade guidance and assistance as part of a work team.
(3)  Assists in the training of employees in conjunction with supervisors/trainers.
(4)  Performs maintenance planning and predictive maintenance work other than in technical fields.
(5)  Works under limited supervision, either individually or in a team environment.
(6)  Prepares reports of a technical nature on specific tasks or assignments as directed.
(7)  Exercises broad discretion within the scope of this Level.
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The following are indicative of tasks which an employee at this Level may perform, subject to the employee having the
appropriate Trade and Post Trade Training to enable the particular tasks to be performed:-

Work on combinations of machines or equipment which utilises complex electronic, mechanical and fluid
power principles.
Work on instruments which make up a complex control system that utilise some combination of electrical,
electronic, mechanical, fluid power principles and electronic circuitry containing complex analogue and/or
digital control systems utilising integrated circuitry.
Application of computer integrated manufacturing techniques involving a higher level of computer operating
and programming skills than for Level C7.
Work on various forms of machinery and equipment which are electronically controlled by complex digital
and/or analogue control systems using integrated circuitry.

Wage Group C5
* The Advanced Certificates and Associate Diplomas noted in this definition do not equate to existing TAFE

qualifications of the same name and possession of such qualifications does not of itself justify classification of
an employee at this level.

Advanced Engineering Tradesperson - Level II
(Relativity to C10 - 130%)
An Advanced Engineering Tradesperson - Level II means an—

Advanced Engineering Tradesperson (Automotive) - Level II; or
Advanced Engineering Tradesperson (Electrical/Electronic) Level II; or
Advanced Engineering Tradesperson (Mechanical) - Level II or
Advanced Engineering Tradesperson (Fabrication) - Level II,
who has completed (including appropriate on-the-job training)—
an Advanced Certificate; or
15 modules of an Associate Diploma; or
equivalent accredited training,

and, where practical, the modules should be identified in the Enterprise Training Programme.
An Advanced Engineering Tradesperson - Level II works above and beyond a Tradesperson at C6 and to the level of the
employee’s training—
(1)  Provides technical guidance or advice within the scope of this level.
(2)  Prepares reports of a technical nature on specific tasks or assignments as directed, or within the scope of discretion at

this level.
(3)  Has an over-all knowledge and understanding of the operating principle of the systems and equipment on which the

Tradesperson is required to carry out the task.
(4)  Assists in the provision of on-the-job training in conjunction with supervisors and trainers.
The following are indicative of the tasks an employee at this level may perform, subject to the employee having the
appropriate Trade and Post Trade Training to enable the particular tasks to be performed:-

Through a systems approach is able to exercise high level diagnostic skills on complex forms of machinery,
equipment and instruments which utilise some combination of electrical, electronic, mechanical or fluid power
principles.
Sets up, commissions, maintains and operates sophisticated maintenance, production and test equipment and/or
systems involving the application of computer operating skills at a higher level than C6.
Works on various forms of machinery and equipment electronically controlled by complex digital and/or
analogue control systems using integrated circuitry.
Works on complex electronics or instruments or communications equipment or control systems which utilise
electronic principles and electronic circuitry containing complex analogue and/or digital control systems using
integrated circuitry.

Advanced Certificates and Associate Diplomas—
Advanced Certificates and Associate Diplomas noted in these definitions do not equate to existing TAFE qualifications of
the same name and, possession of such qualifications does not itself justify classification of a tradesperson to this level.

 2.   Delete subclause (1) (b) of Clause 31 - Wages and Supplementary Payment.

____________________

2004 WAIRC 10448
MONUMENTAL MASONRY INDUSTRY AWARD 1989

No. A 36 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
CATHOLIC MONUMENTAL WORKS AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DATE OF ORDER MONDAY, 12 JANUARY 2004
FILE NO. APPLICATION 1383 OF 2003
CITATION NO. 2004 WAIRC 10448
————————————————————————————————————————————————————–
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Result Award varied.
Representation
Applicant Ms l Downden
Respondents Ms A Haldane (as agent)
———————————————————————————————————————————————–

Order
Having heard Ms L Dowden on behalf of the Applicant and Ms A Haldane as agent on behalf of the Respondents and by consent
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

THAT the Monumental Masonry Industry Award 1989 be varied in accordance with the following schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after 12 January 2004.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 7 – Wages: Delete subclause (6) of this clause and insert the following in lieu thereof—
(6) Tool Allowance ($ per week)—

$
(a) Monumental masons $22.50

Tool allowance shall not be paid where the employer supplies an employee with all necessary tools.
(b) No other employee shall be required to supply tools.

2. Clause 14 – Overtime: Delete paragraph (a) of subclause (4) of this clause and insert the following in lieu thereof—
(4) (a) Subject to the provisions of paragraph (b) of this subclause, an employee required to work overtime for more

than two hours shall be supplied with a meal by the employer or be paid $9.90 for a meal and if owing to the
amount of overtime worked, a second and subsequent meal is required the employee shall be supplied with each
such meal by the employer or be paid $6.70 for each meal so required.

____________________

2004 WAIRC 10600
NICKEL MINING AND PROCESSING AWARD 1975

No. 18 of 1975
NICKEL REFINING AWARD 1971

No. 6 of 1971
NICKEL SMELTING (WESTERN MINING CORPORATION LIMITED) AWARD 1972

No. 18 of 1972
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
WMC RESOURCES (PREVIOUSLY WESTERN MINING CORPORATION) ABN
76 004 184 598, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 29 JANUARY 2004
FILE NO/S. APPL 1152A OF 2002, APPL 1154A OF 2002 & APPL 1155A OF 2002
CITATION NO. 2004 WAIRC 10600
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr M Llewellyn
Respondent Mr T Caccamo as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr M Llewellyn on behalf of the applicant and Mr T Caccamo as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 and by consent hereby orders—

THAT the Nickel Refining Award 1971 No. 6 of 1971, Nickel Smelting (Western Mining Corporation Limited)
Award 1972 No. 18 of 1972 and Nickel Mining and Processing Award 1975 No. 18 of 1975 be varied in
accordance with the following schedule and that such variation shall have effect from the beginning of the first
pay period commencing on or after the date of this order.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

_________
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SCHEDULE
1. New Clause – Parental Leave: Insert new clause as follows

PARENTAL LEAVE
The provisions of this clause apply to full-time and part-time employees, but do not apply to casual employees.
Subject to the terms of this clause employees are entitled to parental leave and to work part-time in connection with the birth or
adoption of a child.
(1) Basic Entitlements

(a) An employee, other than a casual employee, and their spouse are entitled to unpaid parental leave totalling
52 weeks in respect of—
(i) the birth of a child; or
(ii) the placement of a child with the view to the adoption of the child by the employee.

(b) To obtain parental leave, an employee must satisfy the following basic requirements—
(i) the employee has, before the expected date of birth or placement, completed at least 12 months

continuous service with the employer;
(ii) the employee has given the employer at least ten weeks written notice of their intention to take the

leave, unless due to circumstances it is impractical or unreasonable to do so;
(iii) the employee has complied with paragraph (c) of this subclause.

 (c) Except for a period of one week at the time of the birth or placement, an employee and his or her spouse must
take parental leave at different times.

(d) The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s spouse in
relation to the same child, except for the period of one week’s leave referred to in paragraph (c) of this
subclause.

(e) An employee may take other leave (for example, annual leave) in conjunction with parental leave, but this will
reduce the amount of parental leave they may take in accordance with subclause (6) of this clause.

(f) An employee who takes parental leave is, in most circumstances, entitled to return to the position which they
held before the leave was taken.

(g) The absence of an employee on parental leave shall not break the continuity of service of an employee but shall
not be taken into account in calculating the period of service for any purpose in terms of this award.

(2) Definitions
‘‘adoption’’ in relation to a child, is a reference to a child who—
(a) is not the natural child or the step-child of the employee or the employee’s spouse;
(b) is less than 5 years of age; and
(c) has not lived continuously with the employee for six months or longer.
‘‘employee’’  includes a part-time employee, but not a casual or seasonal employee;
‘‘continuous service’’ means service (otherwise than as a casual or seasonal employee) under an unbroken contract of
employment, and includes a period of leave, or a period of absence, authorised—
(a) by the employer;
(b) by an award or order of a court or tribunal or a workplace agreement certified by such a body; or
(c) by a contract of employment.
‘‘expected date of birth’’ means the day certified by a medical practitioner to be the day on which the medical
practitioner expects the employee or the employee’s spouse, as the case may be, to give birth to a child.
‘‘medical certificate’’ means a certificate signed by a registered medical practitioner.
 ‘‘placement’’ means the placement, by an adoption agency, of a child with an employee for adoption.
‘‘spouse’’ includes a de facto spouse.

(3) Notice Requirements
The written notice required in placitum (ii) of paragraph (b) of subclause (1) shall include—
(a) a specification of the first and last days of the period of leave, provided that a female employee who has given

notice of her intention to take parental leave, other than for adoption, is to start the leave six weeks before the
expected date of birth unless in respect of any period closer to the expected date of birth a medical practitioner
has certified that the employee is fit to work;

(b) in the case where parental leave is taken for the birth of a child, the employee must give to the employer—
(i) a medical certificate that states that the employee or the employee’s spouse is pregnant and specifies

the estimated date of birth;
(ii) a statutory declaration that—

(aa) supports the particulars notified;
(bb) the employee will be the child’s primary care-giver throughout the period of parental leave;

and
(cc) that the employee will not engage in any conduct inconsistent with their contract of

employment while on parental leave
 (c) in the case where parental leave is taken for the adoption of a child, the employee must give to the employer—

(i) a statement from the adoption agency of the proposed date of placement of the child; and
(ii) a statutory declaration that—

(aa) the child will be at the proposed date of the placement, or was, at the date of the placement,
as the case requires, under the age of 5 years;

(bb) is not a child or step-child of the employee or the employee’s spouse;
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(cc) will not have, at the proposed date of the placement, or had not, at the date of the
placement, as the case requires, previously lived with the employee for a continuous period
of 6 months or more;

(dd) the employee will be the child’s primary care-giver throughout the period of parental leave;
and

(ee) will not engage in any conduct inconsistent with the employee’s contract of employment
while on adoption leave.

(d) an employee who has given notice of their intention to take parental leave is to notify the employer, in the form
of a statutory declaration, of particulars of any period of parental leave taken or to be taken by the employee’s
spouse in relation to the same child.

(e) an employee who is taking parental leave is to notify the employer of any change to the date on which the
employee wishes to start or finish the leave.

(f) the starting and finishing dates of a period of parental leave is, subject to this subclause, to be agreed between
the employer and employee.

(4) Transfer to Safe Job
(a) Where, in the opinion of a registered medical practitioner, illness or risks arising out of the pregnancy or

hazards connected with the work assigned to the employee make it inadvisable for the employee to continue at
her present work, the employee shall, if the employer deems it practicable, be transferred to a safe job at the rate
and on the conditions attaching to that job until the commencement of the parental leave.

(b) Where the transfer to a safe job is not practicable, the employee may, or the employer may require the employee
to, take leave for such period as is certified necessary by a registered medical practitioner. Such leave shall be
treated as parental leave for purposes of this section.

(5) Variation to Period of Parental Leave
(a) Provided that the maximum period of parental leave does not exceed the period to which the employee is

entitled under subclause (7) hereof—
(i) the period of parental leave may be lengthened once only by the employee giving not less than

14 days notice in writing stating the period by which the leave is to be lengthened;
(ii) the period may be further lengthened by agreement between the employee and the employer.

(b) The period of parental leave may, with the consent of the employer, be shortened by the employee giving not
less than 14 days notice in writing stating the period by which the leave is to be shortened.

(6) Special Parental Leave
(a) Where an employee is not yet on parental leave and her pregnancy terminates after 28 weeks other than by the

birth of a living child, the employee shall be entitled to—
(i) Such period of unpaid leave as a registered medical practitioner certifies as necessary before her

return to work; and/or
(ii) For illness other than the normal consequences of confinement, paid sick leave to which she is

entitled and which a registered medical practitioner certifies as necessary for her return to work.
(b) The aggregate of parental leave, special parental leave and sick leave shall not exceed the period of leave

granted under subclause (7) of this clause.
(7) Period of Entitlement

An employee who qualifies for parental leave under this subclause, is entitled to a period of 52 weeks unpaid leave, less
the total of—
(a) Each period of unpaid leave, or paid sick leave, other than parental leave, that the employer has already granted

to the employee in respect of the same pregnancy; and
(b) Each period of annual leave, or long service leave, that the employee has applied for instead of, or in

conjunction with, parental leave in respect of the pregnancy; and
(c) Each period of special parental leave; and
(d) Each period of parental leave taken by the employee’s spouse and specified in paragraph (d) of subclause (3) of

this clause.
(8) Effect on Parental Leave of Failure to Complete 12 months Continuous Service

If parental leave has been granted on the basis that it is reasonable to expect that the employee will complete a period of at
least 12 months continuous service with the employer on a particular day, the employer may cancel the leave if the
employee does not complete such a period on that day.

(9) Effect on Parental Leave in Certain Circumstances
(a) This subclause applies if an employer has granted parental leave to an employee and—

(i) the pregnancy terminates otherwise than by the birth of a living child;
(ii) the employee gives birth to a living child but the child later dies;
(ii) the adoption of a child does not take place; or
(iv) the adoption of a child takes place but does not continue.

(b) The employer may cancel the parental leave at any time before it begins.
(c) If the parental leave has begun, the employee may notify the employer in writing that he or she wishes to return

to work.
(d) If he or she does so, the employer must notify him or her in writing of the day on which he or she is to return to

work. That day must be within four weeks after the employer received the notice under subclause (3) of this clause.
(e) If the parental leave has begun, the employer may notify the employee in writing that he or she must return to

work on a specified day that is not less than four weeks after the notice is given.
(f) If the employee returns to work, the employer must cancel the rest of the parental leave.
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(10) Effect on Parental Leave if Employee Ceases to be Primary Caretaker of Child
(a) This subclause applies if—

(i) for a substantial period beginning on or after the beginning of an employee’s parental leave, the
employee is not the child’s primary care-giver; and

(ii) having regard to the length of that period and to any other relevant circumstances, it is reasonable to
expect that the employee will not again become the child’s primary care-giver within a reasonable
period.

(b) The employer may notify the employee in writing that he or she must return to work on a specified day that is
not less than four weeks after the notice is given.

(c) If the employee returns to work, the employer must cancel the rest of the leave.
(11) Return to Work After Parental Leave

(a) This subclause applies when an employee returns to work after a period of parental leave.
(b) The employer must employ the employee in the position he or she held immediately before starting parental

leave, provided that in the case of a female employee—
(i) if she was transferred to a safe job because of her pregnancy, the position shall be the one

immediately before the transfer; or
(ii) if she began working part-time because of the pregnancy, the position shall be the one immediately

before she so began.
(c) If that position no longer exists but there are other positions available which the employee is qualified for and is

capable of performing, the employee shall be entitled to a position as nearly comparable in status and pay to
that of their former position.

(12) Replacement Employee
An employer must not employ a person—
(a) to replace an employee while he or she is on parental leave; or
(b) to replace an employee who, while another employee is on parental leave, is to perform the duties of the

position held by the other employee;
unless the employer has informed the person—
(c) that his or her employment is only temporary; and
(d) about the rights of the employee who is on parental leave.

(13) Termination of Employment
(a) An employee on parental leave may terminate his/her employment at any time during the period of leave by

notice given in accordance with this award.
(b) An employer shall not terminate the employment of an employee on the ground of her pregnancy or of their

absence on parental leave, but otherwise the rights of the employer in relation to termination of employment are
not hereby affected.

(14) Part-time Work
(a) This subclause only applies where the employer and employee have reached agreement that an employee may

work part-time under the circumstances and according to the conditions contained in this subclause.
(b) With the agreement of the employer—

(i) an employee may work part-time in one or more periods at any time from the date of birth of his/her
child until its second birthday or, in relation to adoption, from the date of placement of the child until
the second anniversary of the placement.

(ii) a female employee may work part-time in one or more periods while she is pregnant where part-time
work is, because of the pregnancy, necessary or desirable.

(c) An employee, who has had at least 12 months continuous employment with an employer immediately before
commencing part-time work under this subclause, has at the expiration of the period of such part-time
employment the right to return to his or her former position.

(d) Subject to the provisions of this subclause part-time employment shall be in accordance with the provisions of
this award which shall apply pro-rata.

(e) Before commencing a period of part-time employment under this subclause the employee and the employer
shall agree—
(i) that the employee may work part-time;
(ii) upon the hours to be worked by the employee, the days upon which they will be worked and

commencing times for the work;
(iii) upon the classification applying to the work to be performed; and
(iv) upon the period of part-time employment.

(f) The terms of the agreement may be varied by consent.
(g) The terms of this agreement or any variation to it shall be reduced to writing and retained by the employer. A

copy of the agreement and any variation to it shall be provided to the employee by the employer.
(h) (i) The employment of a part-time employee under this subclause, may be terminated in accordance with

the provisions of this award but may not be terminated by the employer because the employee has
exercised or proposes to exercise any rights arising under this subclause or has enjoyed or proposes to
enjoy any benefits arising under this subclause.

(ii) Any termination entitlements payable to an employee whose employment is terminated while
working part-time under this subclause, or while working full-time after transferring from part-time
work under this subclause, shall be calculated by reference to the full-time rate of pay at the time of
termination and by regarding all service as a full-time employee as qualifying for a termination
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entitlement based on the period of full-time employment and all service as a part-time employment on
a pro rata basis.

(i) An employer may request, but not require, an employee working part-time under this subclause to work outside
or in excess of the employee’s ordinary hours of duty provided for in accordance with paragraph (e) of this
subclause.

(j) The work to be performed part-time need not be the work performed by the employee in his or her former
position but shall be worked otherwise performed under this award.

____________________

2004 WAIRC 10447
PLASTER, PLASTERGLASS AND CEMENT WORKERS’ AWARD

No. A 29 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
FORMICA CEILINGS AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DATE OF ORDER MONDAY, 12 JANUARY 2004
FILE NO. APPLICATION 1381 OF 2003
CITATION NO. 2004 WAIRC 10447
————————————————————————————————————————————————————–
Result Award varied.
Representation
Applicant Ms L Dowden
Respondents Ms A Haldane (as agent)
————————————————————————————————————————————————————–

Order
Having heard Ms L Dowden on behalf of the Applicant and Ms A Haldane as agent on behalf of the Respondents and by consent
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

THAT the Plaster, Plasterglass and Cement Workers’ Award No. A 29 of 1989 be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after 12 January 2004.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 12 – Overtime: Delete the first paragraph of subclause (2) of this clause and insert the following in lieu

thereof—
(2) Any employee who is called upon to continue working for more than two hours beyond his/her usual ceasing time shall

be provided with any meal required or shall be paid an allowance of $7.30 in lieu thereof.
2. Clause 13 – Wages: Delete paragraph (a) of subclause (1) of this clause and insert the following in lieu thereof—
(1) (a) Modeller 408.90 123.00 531.90

Tool Allowance 2.42

____________________

2004 WAIRC 10462
QUARRY WORKERS’ AWARD, 1969

No. 13 of 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
PIONEER CONCRETE, THE READYMIX GROUP (WA) PTY LTD, BORAL RESOURCES (WA)
LIMITED, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 15 JANUARY 2004
FILE NO. APPLICATION 902 OF 2002
CITATION NO. 2004 WAIRC 10462
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
HAVING heard Mr T. Daly on behalf of the Applicant and Mr K. Dwyer for the Respondents, and by consent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Quarry Workers Award 1969 be varied in accordance with the following Schedule and that such variation shall
have effect from the first pay period on or after 30 December 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 12. – Meal Allowances: Delete this clause and insert in lieu the following—
(1) Subject to the provisions of subclause (2) an employee required to work overtime for more than two hours shall be

supplied with a meal by the employer or be paid $7.60 for a meal.
(2) The provisions of subclause (1) do not apply in respect of any period of overtime for which the employee has been

notified on the previous day or earlier that he will be required.
(3) An employee working overtime shall be allowed a crib time of 20 minutes without deduction of pay after each four hours

of overtime worked if the employee continues work after each crib time.
(4) If an employee to whom subclause (2) of this clause applies has, as a consequence of the notification referred to in that

paragraph provided himself with a meal or meals and is not required to work overtime or is required to work less overtime
than the period notified, he shall be paid for each meal provided and no required, the appropriate amount prescribed in
subclause (1) of this clause.

(5) An employee shall not be compelled to work for more than six hours without a break for a meal.
2. Clause 21. – Distant Work: Delete this clause and insert in lieu the following—
(1) Where an employee is sent by his/her employer or is engaged or selected or advised by an employer to proceed to a job or

is told by an employer that a job will be available at such distance that he/she cannot return to his/her home each night,
he/she shall, subject to this clause, be paid an allowance of $48.20 per day or part thereof for the first six days and
$337.40 per week for seven days thereafter, except where full board and lodging is provided by the employer.

(2) An employee to whom the provisions of subclause (1) of this clause apply shall be paid an allowance of $24.60 for any
weekend that he/she returns to his/her home from the job but only if—
(a) he/she advises the employer or his/her agent of his/her intention no later than the Tuesday immediately

preceding the weekend in which he/she so returns;
(b) he/she is not required for work during that weekend;
(c) he/she returns to the job on the first working day following the weekend; and
(d) the employer does not provide or offer to provide suitable transport.

(3) (a) Notwithstanding any of the provisions of this clause, where the location of a distant job is in that area of the
State of Western Australia north of latitude 26 degrees south, or in any other area of Western Australia where
air transport is the only practicable means of travel, an employee may return home after four months’
continuous service and shall in such circumstances be entitled to two days’ leave with pay in addition to the
weekend. Thereafter the employee may return home after each further period of four months’ continuous
service, and in each case he/she shall be entitled to two days’ leave of which one day shall be paid leave.
Payment for leave and reimbursement for any economy air fare paid by the employee shall be made at the
completion of the first pay period commencing after the date of return to the job.

(b) The employer shall obtain and the applicant shall provide the employer with a statement in writing of his/her
usual place of residence at the time the employee is engaged and no subsequent change of address shall entitle
an employee to the provisions of this clause unless the employer agrees.

(c) The employee shall inform his/her employer in writing of any subsequent change in his/her usual place of
residence.

(d) The provisions of this clause shall apply wherever the employee is engaged.

____________________

2004 WAIRC 10463
SOFT FURNISHINGS AWARD

No. A 23 of 1982
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE FOREST PRODUCTS, FURNISHING AND ALLIED INDUSTRIES INDUSTRIAL UNION
OF WORKERS, W.A. BRANCH, APPLICANT
v.
ANNA’S CURTAINS & DECOR, AUSTRALIAN CURTAIN INDUSTRIES, BETTA CURTAINS,
RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 15 JANUARY 2004
FILE NO. APPLICATION 22 OF 2003
CITATION NO. 2004 WAIRC 10463
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
HAVING heard Mr T. Daly on behalf of the Applicant and Mr K. Dwyer for the Respondents, and by consent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Soft Furnishings Award be varied in accordance with the following Schedule and that such variation shall have
effect from the first pay period on or after 30 December 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 9. – Leading Hand: Delete this clause and insert in lieu the following—
An employee placed in charge of—
(1) Not less than three and not more than ten other employees shall be paid $21.50 per week extra.
(2) More than ten and not more than twenty other employees shall be paid $26.50 per week extra.
(3) More than 20 other employees shall be paid $34.90 per week extra.
2. Clause 14. – Meal Money: Delete this clause and insert in lieu the following—
(1) An employee required to work overtime for more than two hours Monday to Friday inclusive, shall be supplied with a

meal by the employer or paid $8.90 for a meal.
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall provide

such meal(s) or pay an amount of $6.00 for each second or subsequent meal.
(3) If an employee in consequence of receiving such notice of overtime, has provided themselves with a meal or meals and is

not required to work overtime or is required to work less overtime than notified the employee shall be paid the amounts
prescribed in subclauses (1) and (2) above in respect of the meals not then required.

(4) The provisions of this clause shall not apply to weekend work, unless the hours worked exceed the normal working day.
3. Clause 18. – Away from Home and Travelling Time: Delete this clause and insert in lieu the following—
(1) Where an employee is sent by the employer to a job at such distance that the employee cannot return to their home each

night—
(a) Suitable board and lodging shall be found at the employer’s expense.
(b) All fares in connection with such travelling shall be paid together with a reasonable allowance for each ordinary

meal actually and reasonably incurred.
(c) When any employee is required to travel at night, sleeping berth accommodation shall be provided by the

employer.
(2) An employee who on any day or from day to day is required to work at a job away from their accustomed workshop shall

at the direction of the employer present themselves for work at such job at the usual starting time, but for all time
reasonably spent in reaching and returning from such job (in excess of the time normally spent in travelling from their
home to such workshop and returning) the employee shall be paid travelling time, and also fares or kilometres (in
accordance with the provisions of paragraph (4) of this clause) incurred in excess of those normally incurred in travelling
between their home and such workshop.

(3) Travelling time outside the ordinary working hours shall be paid for at ordinary rates up to a maximum of twelve hours in
any twenty four hour period from the time of staring of the journey, provided that, when travelling is by boat, not more
than eight hours shall be paid for in any twenty four hour period.

(4) Where in the service of the employer, an employee provides their own means of transport, the employer shall allow to
each such employee $0.34 per kilometre so travelled.

____________________

2003 WAIRC 09606
SUPERMARKETS AND CHAIN STORES (WESTERN AUSTRALIA)

WAREHOUSE AWARD 1982
No A 26 of 1982

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN

AUSTRALIA, APPLICANT
v.
COLES SUPERMARKETS AUSTRALIA AND WOOLWORTHS SUPERMARKETS PTY LTD,
RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER THURSDAY, 9 OCTOBER 2003
FILE NO/S. APPLICATION 1009 OF 2003
CITATION NO. 2003 WAIRC 09606
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
HAVING heard Mr T Pope on behalf of the applicant and Ms L Foster on behalf of the respondents and by consent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT the Supermarkets and Chain Stores (Western Australia) Warehouse Award 1982 (No A26 of 1982) be varied in
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay
period commencing on or after the 9th day of October 2003.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 13. – Meal Money: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1) When an employee is required to continue working after the usual finishing time for more than one hour, he/she shall be

paid $9.10 for the purchase of any meal required.
2. Clause 30. – Additional Rates for Saturday Work: Delete this clause and insert the following in lieu thereof—
Hours of work performed before 12 noon on Saturday (except in the case of casual employees employed on Saturday morning only
in any week) shall be paid the following amounts in addition to ordinary rates—

$
In the case of adult employees 3.46
In the case of junior employees 2.72
or for each week of any cycle of two consecutive weeks -
In the case of adult employees 1.71
In the case of junior employees 1.37

3. Clause 43. – First Aid Allowance: Delete this clause and insert the following in lieu thereof—
An employee holding either a Red Cross or St John Senior First Aid Certificate of at least ‘A’ level, who is appointed by the
employer to perform first aid duties shall be paid $7.90 per week in addition to the employee’s ordinary rate.

CANCELLATION OF AWARDS/AGREEMENTS/
RESPONDENTS—

2004 WAIRC 10459
CHARCOAL IRON AND STEEL INDUSTRY AWARD

No. 24 of 1960
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

ON THE COMMISSION’S OWN MOTION
CORAM CHIEF COMMISSIONER W S COLEMAN
DATE MONDAY, 12 JANUARY 2004
FILE NO/S. APPLICATION 41 OF 2004
CITATION NO. 2004 WAIRC 10459
_________________________________________________________________________________________________________

Result Award cancelled pursuant to section 47 of the Industrial Relations Act, 1979
_________________________________________________________________________________________________________

Order
WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applies, did give
notice on the 26th day of November 2003 of an intention to make an Order cancelling such award;
AND WHEREAS the requirements of section 47(3) of the Act have been met;
AND WHEREAS at the 5th day of January 2004 there were no objections to the making of such an Order;
NOW THEREFORE I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant
to the powers conferred by the said Act, do hereby order that the following award be cancelled—

Charcoal Iron and Steel Industry Award No 24 of 1960
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.

____________________
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2004 WAIRC 10454
CHILD CARE CENTRES (PRE-SCHOOL TEACHERS’) AWARD 1983

No. A 3 of 1983
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

ON THE COMMISSION’S OWN MOTION
CORAM CHIEF COMMISSIONER W S COLEMAN
DATE MONDAY, 12 JANUARY 2004
FILE NO/S. APPLICATION 40 OF 2004
CITATION NO. 2004 WAIRC 10454
_________________________________________________________________________________________________________

Result Award cancelled pursuant to section 47 of the Industrial Relations Act, 1979
_________________________________________________________________________________________________________

Order
WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applies, did give
notice on the 26th day of November 2003 of an intention to make an Order cancelling such award;
AND WHEREAS the requirements of section 47(3) of the Act have been met;
AND WHEREAS at the 5th day of January 2004 there were no objections to the making of such an Order;
NOW THEREFORE I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant
to the powers conferred by the said Act, do hereby order that the following award be cancelled—

Child Care Centres (Pre-School Teachers’) Award 1983 No A 3 of 1983
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.

____________________

2004 WAIRC 10461
PRINTING (WESTERN MAIL) AWARD

NO 39 OF 1982
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

ON THE COMMISSION’S OWN MOTION
CORAM CHIEF COMMISSIONER W S COLEMAN
DATE MONDAY, 12 JANUARY 2004
FILE NO/S. APPLICATION 43 OF 2004
CITATION NO. 2004 WAIRC 10461
_________________________________________________________________________________________________________

Result Award cancelled pursuant to section 47 of the Industrial Relations Act, 1979
_________________________________________________________________________________________________________

Order
WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applies, did give
notice on the 26th day of November 2003 of an intention to make an Order cancelling such award;
AND WHEREAS the requirements of section 47(3) of the Act have been met;
AND WHEREAS at the 5th day of January 2004 there were no objections to the making of such an Order;
NOW THEREFORE I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant
to the powers conferred by the said Act, do hereby order that the following award be cancelled—

Printing (Western Mail) Award No 39 of 1982
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.

____________________

2004 WAIRC 10460
THE TEACHERS’ (KINDERGARTENS) AWARD 1964

No. A22 of 1963
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

ON THE COMMISSION’S OWN MOTION
CORAM CHIEF COMMISSIONER W S COLEMAN
DATE MONDAY, 12 JANUARY 2004
FILE NO/S. APPLICATION 42 OF 2004
CITATION NO. 2004 WAIRC 10460
_________________________________________________________________________________________________________

Result Award cancelled pursuant to section 47 of the Industrial Relations Act, 1979
_________________________________________________________________________________________________________
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Order
WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applies, did give
notice on the 26th day of November 2003 of an intention to make an Order cancelling such award;
AND WHEREAS the requirements of section 47(3) of the Act have been met;
AND WHEREAS at the 5th day of January 2004 there were no objections to the making of such an Order;
NOW THEREFORE I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant
to the powers conferred by the said Act, do hereby order that the following award be cancelled—

The Teachers’ (Kindergartens) Award 1964 No A22 of 1963
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.

NOTICES—Award/Agreement matters—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

APPLICATION NO. APPL 183 OF 2004
APPLICATION FOR VARIATION OF AWARD

ENTITLED
“BURSWOOD INTERNATIONAL RESORT CASINO EMPLOYEES AWARD 2002”

NOTICE is given that an application has been made to the Commission by Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch under the Industrial Relations Act 1979 to add the following new classifications of
employee to the above award:

Sales and Service Consultant - Introductory Level, and Level One, Two, Three, Four and Five.
3. – Scope and Parties Bound, of the award provides that: -

This Award shall be binding upon all employees employed by Burswood Resort (Management) Limited and any
successor, assignee or transmittee of the Burswood Resort (Management) Limited in its capacity as Manager of the
Burswood Property Trust in the callings described in Clause 5. – Wages of this award.

As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:-
Amend clause 5. – Wages., by adding a new classification in subclause (1), Section E. – CASINO OPERATIONS. -  after
“10. Security Officer”:
(11) Sales and Service Consultant

Introductory Level
Level One
Level Two
Level Three
Level Four
Level Five

Amend clause 5. – Wages., by inserting a new paragraph (an) as follows:
(an) “A ‘Sales and Service Consultant’ is an employee who works as part of the Customer Contact Centre.”

A copy of the proposed variation may be inspected at my office at 111 St George’s Terrace, Perth.
(Sgd) J.A. SPURLING,

Registrar.
12 February 2004

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION 80 OF 2004

APPLICATION FOR JOINDER OF PARTY TO THE
 "IRON ORE PRODUCTION AND PROCESSING (HAMERSLEY IRON PTY LTD) AWARD 1987"

NOTICE is given that an application has been made to the Commission by The Construction, Forestry, Mining & Energy Union of
Workers under the Industrial Relations Act 1979 for Pilbara Rail Company Pty Ltd to be joined as a party to the above award.
The Application may be inspected at my office at 111 St Georges Terrace, Perth by any interested person without charge and any
such person may, by giving written notice of objection to the Commission and to the applicant within 28 days of this notice, appear
and be heard on the hearing of this application.

(Sgd) J.A. SPURLING,
Registrar.

22 January 2004.
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WESTERN AUSTRLIAN INDUSTRIAL RELATIONS COMMISSION
Application A 2 of 2004

APPLICATION FOR REGISTRATION OF AN AWARD
ENTITLED “WA GOVERNMENT HEALTH SERVICES ENGINEERING AND BUILDING SERVICES AWARD 2004”

NOTICE is given that an application has been made to the Commission by the Minister for Health, under the Industrial Relation
Act 1979 for the above award.
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder.

5. - AREA AND SCOPE
(1) This Award shall operate throughout the State of Western Australia.
(2) This Award shall apply to employees, including apprentices:

(a) employed by the Employer and / or any facility or service managed, controlled or operated by the Employer;
(b) engaged in any of the callings specified in Appendix A. - Salaries.

(3) This Award shall not apply to the construction or maintenance of water supply, sewerage or drainage works within the
area covered by the Water Supply Award No. 8 of 1956 or any award replacing that award.

(4) This Award shall not apply to work coming within the scope of the Hospital Salaried Officers Award No. 39 of 1968.

APPENDIX A. - SALARIES
(1) Rates of Pay

Subject to this Appendix, employees shall be paid the rates of pay specified in the following table in accordance with the
level to which they are from time to time classified.

Classification Level Classification Level
Carpenter Building Tradesperson Level 04

Building Tradesperson Level 05
Building Tradesperson Level 06
Building Tradesperson Level 07
Building Tradesperson Level 08
Building Tradesperson Level 09

Other Building
Employees Not
Elsewhere Classified

Building Employee Entrant Level
Building Employee Level 1
Building Employee Level 2
Building Employee Level 3
Building Employee Level 4

Painter Building Tradesperson Level 04
Building Tradesperson Level 05
Building Tradesperson Level 06
Building Tradesperson Level 07
Building Tradesperson Level 08
Building Tradesperson Level 09

Mechanical Fitter,
Motor Mechanic,
Refrigeration Fitter
and other engineering
trades employees not
elsewhere classified

Engineering Employee Level 14
Engineering Employee Level 13
Engineering Employee Level 12
Engineering Employee Level 11
Engineering Tradesperson Level 10
Engineering Tradesperson Level 09
Engineering Tradesperson Level 08
Engineering Tradesperson Level 07
Engineering Tradesperson Level 06
Engineering Tradesperson Level 05

Plasterer Building Tradesperson Level 04
Building Tradesperson Level 05
Building Tradesperson Level 06
Building Tradesperson Level 07
Building Tradesperson Level 08
Building Tradesperson Level 09

Electrical Fitter/
Mechanic

Engineering Tradesperson Level 10
Engineering Tradesperson Level 09
Engineering Tradesperson Level 08
Engineering Tradesperson Level 07
Engineering Tradesperson Level 06
Engineering Tradesperson Level 05

Plumber Building Tradesperson Level 04
Building Tradesperson Level 05
Building Tradesperson Level 06
Building Tradesperson Level 07
Building Tradesperson Level 08
Building Tradesperson Level 09

J.A. SPURLING,
Registrar.

DATED THIS 14 February 2004
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PUBLIC SERVICE ARBITRATOR—Matters dealt with—
2003 WAIRC 10407

NEGOTIATIONS FOR REPLACEMENT AGREEMENTS
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED),
APPLICANT
v.
EXECUTIVE DIRECTOR, DEPARTMENT OF CONSUMER AND LABOUR PROTECTION
(LABOUR RELATIONS), RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER TUESDAY, 30 DECEMBER 2003
FILE NO. PSAC 69 OF 2003
CITATION NO. 2003 WAIRC 10407
_________________________________________________________________________________________________________

Result Recommendation Issued
_________________________________________________________________________________________________________

Recommendation
WHEREAS this is a matter pursuant to section 44 of the Industrial Relations Act 1979; and

WHEREAS on Tuesday, the 30th day of December 2003, the Public Service Arbitrator (“the Arbitrator”) convened a conference for
the purpose of conciliating between the parties; and

WHEREAS at the conference the parties informed the Arbitrator that negotiations for replacement agreements in the public sector
had taken place over the last 6 months, that significant compromises had been made by both parties in an attempt to reach an
agreement, and that substantial matters had already been agreed in principle by the parties, however the parties had reached an
impasse in respect of the most significant aspect of the dispute, being salary increases; and

WHEREAS following discussions between the parties and the Arbitrator, it became clear that the parties were unlikely to be able to
resolve their impasse other than by a recommendation by the Arbitrator or through arbitration of the matters in dispute; and

WHEREAS at the conclusion of the conference the Arbitrator took into account that if the matter proceeds to arbitration the
negotiations conducted to-date will have been wasted; that the point reached in those negotiations is unlikely to be the starting point
for arbitration as the parties will revert to their respective former positions; and that the failure to resolve the matter by agreement
will leave uncertainty and will involve the further passage of time before the matter is resolved; and

WHEREAS the Arbitrator decided that it was appropriate to issue a recommendation with a view to assisting the parties to bridge
the gap between their respective positions; and

WHEREAS the Recommendation is—
(i) not based on any consideration of the relative merits of the parties’ respective positions but is issued in the hope

that, as the respective positions of the parties are very close, some further compromise between the parties may
be reached; and

(ii) issued on the condition that the parties refrain from making public comment regarding the dispute or the
Recommendation, at least until they report back to the Arbitrator;

NOW THEREFORE the Arbitrator, pursuant to the powers in the Industrial Relations Act 1979, hereby—
I. ORDERS THAT—

1. The discussions undertaken during the conference convened on Tuesday, the 30th day of December 2003, and
the terms of the Recommendation issued, not be the subject of media comment by or on behalf of the parties,
prior to the convening of a report back conference.

2. The parties shall report back to the Arbitrator at 10.30am on Wednesday, the 31st day of December 2003, as to
whether the terms of the Recommendation are acceptable.

II. RECOMMENDS THAT the parties consider accepting the following compromise arrangement—
1. The agreement is for a term of 2 years.
2. In the first year of the agreement, there be a salary increase of the greater of 3.4% or a flat rate increase of

between $28.00 and $29.00 (being the amount equivalent to $26.00 as it relates to 3.3%).
3. In the second year of the agreement, there be a salary increase of 3.5%.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

_________
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2004 WAIRC 10487
NEGOTIATIONS FOR REPLACEMENT AGREEMENTS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED),

APPLICANT
v.
EXECUTIVE DIRECTOR, DEPARTMENT OF CONSUMER AND LABOUR PROTECTION
(LABOUR RELATIONS), RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 16 JANUARY 2004
FILE NO. PSAC 69 OF 2003
CITATION NO. 2004 WAIRC 10487
_________________________________________________________________________________________________________

Result Order Amended
_________________________________________________________________________________________________________

Order
WHEREAS on Wednesday, the 31st day of December 2003, the Public Service Arbitrator (“the Arbitrator”) issued Orders and
Recommendations in respect of this matter; and
WHEREAS the Order provided that the parties shall report back to the Arbitrator at 4.15pm on Wednesday, the 21st day of January
2004; and
WHEREAS on Wednesday, the 14th day of January 2004, the applicant requested that the conference be adjourned to allow the
applicant’s Council to consider the terms of the Recommendation; and
WHEREAS the Arbitrator granted an adjournment of the conference to 9.00am on Thursday, the 22nd day of January 2004;
NOW THEREFORE the Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT the date and time of the report back conference be amended to “9.00am on Thursday, the 22nd day of January
2004”.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________

2004 WAIRC 10642
CONVERSION TO PERMANENCY

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF CULTURE AND THE ARTS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE FRIDAY, 6 FEBRUARY 2004
FILE NO. PSAC 66 OF 2003
CITATION NO. 2004 WAIRC 10642
_________________________________________________________________________________________________________

Catchwords Jurisdiction of Public Service Arbitrator – Jurisdiction to order that the employment status of an
officer be converted to permanent – Whether officer meets the criteria for conversion to permanency –
Procedure for appointment of officers – Whether order sought constitutes appointment of officer –
Arbitrator held to have jurisdiction – Industrial Relations Act 1979 (WA) s 80E(7); Public Sector
Management Act 1994 (WA) s 64, s 97(1)(a)

Result Jurisdiction found
Representation
Applicant Mr J Ross
Respondent Mr J Lange
_________________________________________________________________________________________________________

Reasons for Decision
Extempore

1 This is an application made pursuant to s.44 of the Industrial Relations Act 1979 (“the Act”) in which the applicant seeks a
number of orders. The dispute between the parties is whether Mr Corey Whisson, a technical officer employed by the
respondent on a fixed term contract, qualifies to have his employment converted to permanency in accordance with the
Premier’s Circular 2002/17 and the Public Sector Policy Circular of 18 February 2003. In particular, the applicant says that the
position that Mr Whisson is employed in is entry level and the respondent says that it is not. Mr Whisson’s current contract
expires on 31 March 2004 and the respondent proposes to fill that position in accordance with normal recruitment and selection
processes on the basis that it is of the view that Mr Whisson does not qualify for conversion to permanency in that position
because the position, it says, is not entry level.
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2 The applicant seeks the following interim and final orders—
“Interim Relief
The applicant seeks the following interim order—
1. That the recruitment, selection and appointment process in respect of the position of Technical Officer –

Aquatic Zoology be stayed, pending the finalisation of this application.
2. That the decision to terminate Mr Whisson’s employment at the end of his current contract be stayed, pending

the finalisation of this application.
3. That Mr Whisson’s salary, benefits and entitlements will continue for the full period of the stay.
Relief Sought
The Applicant seeks the following relief—
1. An Order that the employers (sic) decision not to confirm Mr Whisson’s indefinite tenure in accordance with

the criteria determinant contained in Premiers (sic) Circular2002/17 (sic), be nullified (sic)
2. A Declaration that Mr Whisson satisfies the criteria determinant for conversion to permanency contained in the

Premiers (sic) Circular 2002/17, for the conversion of entry level employment to definite tenure (sic)
3. An Order that the respondent confirm Mr Whisson’s employment status as indefinite tenure in the position of

Technical Officer – Aquatic Zoology.
4. Any other orders the Commission considers necessary to resolve this matter.”

3 The making of the final orders sought requires that there be a finding as to whether or not Mr Whisson’s position is at entry
level and thus whether he satisfies the criteria for conversion to permanency set out in the Premier’s Circular 2002/17. Those
are questions of fact. The applicant seeks an order to nullify the employer’s decision not to confirm Mr Whisson’s conversion
to permanency on the basis that it says the respondent has wrongly concluded that Mr Whisson does not satisfy the criteria for
conversion, and an order that the respondent confirm Mr Whisson’s conversion to permanent tenure.

4 The interim orders sought are that the recruitment, selection and appointment process in respect of the position of Technical
Officer - Aquatic Zoology, which Mr Whisson occupies, be stayed pending the finalisation of this matter; that the decision to
terminate Mr Whisson’s employment at the end of his current contract be stayed pending the finalisation of this matter; and
that Mr Whisson’s salary, benefits and entitlements will continue for the full period of the stay.

5 The matter has been the subject of conciliation but it has not been resolved by conciliation and the applicant has sought the
interim orders contained within the Notice of Application. The respondent has objected to those interim orders saying that the
Arbitrator does not have jurisdiction to deal with the matter. As I understand the respondent’s submission in respect of
jurisdiction, it is essentially that s.80E(7) of the Act prohibits the Arbitrator from dealing with a matter relating to certain
issues and also that matters relating to appointments are dealt with in s.64 of the Public Sector Management Act 1994 (“PSM
Act”) and approved procedures and that the Arbitrator has no power to direct an employer to act contrary to the requirements
of s.64 of the PSM Act.

6 In essence, the applicant’s submission is that s.64 of the PSM Act is not a relevant consideration as it is not seeking that the
Arbitrator interfere with the respondent’s obligations pursuant to that section as there is no requirement for a selection or
appointment process. Mr Whisson has been selected and appointed. Rather it says the issue is one of the confirmation of tenure
associated with the Premier’s Circular and supporting guidelines which provide for conversion to permanent status.

Conclusion
7 Section 80E(7) of the Act provides that the Arbitrator does not have jurisdiction to inquire into or deal with any matter in

respect of which a procedure referred to in s.97(1)(a) of the PSM Act is or may be prescribed under that Act. Section 97 of the
PSM Act is headed “Functions of Commissioner concerning relief in respect of breach of Public Sector Standards”. Section
97(1) prescribes the functions of the Commissioner, that being the Commissioner of Public Sector Standards, as including—

“(a) To make recommendations to the Minister on the making, amendment or repeal of regulations prescribing
procedures whether by way of appeal, review, conciliation, arbitration, mediation or otherwise, for employees
or persons to obtain relief in respect of the breaching of Public Sector Standards.”

8 Section 64 of the PSM Act provides—
“64. Appointment of public service officers other than executive officers

(1) Subject to this section and to any binding award, order or industrial agreement under the Industrial
Relations Act 1979 or employer-employee agreement under Part VID of the Industrial Relations
Act 1979, the employing authority of a department or organisation may in accordance with approved
procedures appoint for and on behalf of the Crown a person as a public service officer (otherwise than
as an executive officer) on a full-time or part-time basis — 
(a) for an indefinite period as a permanent officer; or
(b) for such term not exceeding 5 years as is specified in the instrument of his or her

appointment.
(2) An appointment under subsection (1) shall be to such level of classification and remuneration as is

determined by the relevant employing authority — 
(a) in accordance with approved procedures; and
(b) as being appropriate to the functions to be performed by the person so appointed.

(3) The employing authority of a department or organisation shall — 
(a) in accordance with approved procedures; and
(b) at the time of the appointment of a person under subsection (1) or, if that employing

authority considers it impracticable to make the appointment concerned at that time, at a
later time,

appoint the person to fill a vacancy in an office, post or position in the department or organisation.



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 277

(4) Subject to subsection (5), a person appointed under subsection (1)(b) cannot apply for an appointment
under subsection (1)(a) unless the relevant vacancy has first been advertised in public service notices
or in a daily newspaper circulating throughout the State.

(5) Subsection (4) does not apply to a person — 
(a) appointed under subsection (1)(b); and
(b) having, or occupying an office, post or position having, the lowest level of classification at

which persons of the same prescribed class as that person are at the relevant time recruited
into the Public Service.

(6) The employing authority of an organisation shall not make an appointment under subsection (1) unless
the written law under which the organisation is established or continued authorises or requires the
appointment or employment of public service officers for the purposes of that organisation.

(7) Nothing in this section prevents a public service officer who holds an office, post or position in one
department or organisation from being appointed, whether by way of promotion or otherwise, to an
office, post or position in another department or organisation.”

9 It is clear then that s.64 of the PSM Act deals with the arrangements for appointment of a public service officer.
10 The matter before the Arbitrator in this matter does not relate to any allegation of a breach of Public Sector Standards. The

issue for consideration is whether or not Mr Whisson meets the criteria set out in the Premier’s Circular 2002/17. It does not
deal with a public service officer being appointed. Rather it deals with the criteria for a public service officer already appointed
on a fixed term contract to be converted to permanent status. Therefore, the restriction contained within section 80E(7) of the
Act to the Arbitrator’s jurisdiction is not an impediment in this matter and the Arbitrator’s jurisdiction is not ousted by
reference to section 97(1)(a) of the PSM Act as specified in section 80E(7) of the Act. Nor does this matter seek that the
Arbitrator order the respondent to do anything beyond correctly assessing Mr Whisson’s status and if appropriate, according to
already established criteria, to convert his status. Even if that were to constitute an appointment it would not require the
respondent to act contrary to s.64 of the PSM Act.

11 The decision of the Commission in Court Session in Civil Service Association of Western Australia Incorporated v Director
General, Department of Justice (82 WAIG 2482 at 2485 para 52) is support for the conclusion that a matter such as this does
not involve an appointment but relates to conversion to permanency upon meeting the relevant criteria.

12 The orders sought and the findings that are required for those orders do not require the respondent to act contrary to s.64 of the
PSM Act. It would, rather, require the respondent to accept a certain aspect of Mr Whisson’s employment as meeting the
criteria for conversion to permanency set out in the Premier’s Circular, which as I have indicated does not relate to
appointment as such. Therefore, the respondent’s reference to Minister for Education and Director General of Education v The
Civil Service Association of Western Australia (FB) (77 WAIG 2185 at 2187) where His Honour, the President, in his reasons
for decision noted that the Commission did not have the power to order the employer to act contrary to s.64(1) of the PSM Act,
is not relevant. I have said I am of the view that orders sought in this matter would not require the respondent to act contrary to
s.64 of the PSM Act.

13 In all of those circumstances, I am satisfied that there is no impediment to the Arbitrator’s jurisdiction to deal with this matter.
14 As I have said, the purpose of this matter being dealt with was to consider whether the Arbitrator has jurisdiction to deal with

the matter and, if so, to then deal with the applicant’s request for interim orders. It is not appropriate that we deal with that
matter in this forum. Having found that there is jurisdiction, I will now move to deal with that matter. For that purpose the
conference will be reconvened.

_________

2004 WAIRC 10633
CONVERSION TO PERMANENCY

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED),

APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF CULTURE AND THE ARTS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 6 FEBRUARY 2004
FILE NO. PSAC 66 OF 2003
CITATION NO. 2004 WAIRC 10633
_________________________________________________________________________________________________________

Result Interim Order Issued
_________________________________________________________________________________________________________

Interim Order
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979 relating to the conversion of Mr Corey
Whisson from fixed term contract to permanency and the recruitment, selection and appointment process being undertaken by the
respondent for the position of Technical Officer - Aquatic Zoology; and
WHEREAS the parties are in dispute as to whether Mr Whisson meets the criteria for conversion to permanency on the basis of
whether the position he occupies is entry level in accordance with the criteria set out in Premier’s Circular 2002/17; and
WHEREAS on the 23rd day of December 2003, the Public Service Arbitrator (“the Arbitrator”) convened a conference for the
purpose of conciliating between the parties; and
WHEREAS at the conference the applicant sought interim orders and the respondent opposed the making of such orders and
challenged the Arbitrator’s jurisdiction to make those orders; and
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WHEREAS on the 29th day of January 2004, a hearing was convened for the purpose of dealing with the challenge to the
Arbitrator’s jurisdiction; and
WHEREAS at the conclusion of the hearing the Arbitrator determined that there is jurisdiction to deal with the matters in dispute;
and
WHEREAS on the 4th day of February 2004, the Arbitrator convened a conference for the purpose of dealing with the applicant’s
application for interim orders; and
WHEREAS the Public Service Arbitrator heard from the parties as to the tests to be applied, and took into account the requirements
of s.44(6)(ba) of the Industrial Relations Act 1979 and the tests set out in Thomas James Brown v President, State School Teachers
Union of WA (Inc) and Others (69 WAIG 1390), and concluded that interim orders should issue on the basis that—

1. The issuing of the interim orders will prevent the deterioration of industrial relations between the parties. The
question of Mr Whisson’s continuing employment is part of the matrix of the industrial relationship between the
applicant and the respondent, and the Government in general, and Mr Whisson’s employment coming to an end
prior to the determination of the matter in dispute is likely to lead to the deterioration of that relationship;

2. There is a substantial matter to be tried as to the definition of “entry level” and whether Mr Whisson is entitled
to conversion to permanency;

3. There is a prima facie case for relief, that the position at Level 2 is entry level for that type of work;
4. The detriment to Mr Whisson if the interim orders do not issue is greater than the detriment to the respondent of

the interim orders issuing. Mr Whisson’s employment would end at the conclusion of his current contract,
whereas the detriment to the respondent of such interim orders, in a possible delay to the position of Technical
Officer - Aquatic Zoology being filled, is limited and not so significant;

5. The consequences of the interim orders are not irreversible; and
6. The application was filed promptly upon the dispute arising between the parties;

NOW THEREFORE the Arbitrator, pursuant to the powers in the Industrial Relations Act 1979, hereby orders—
1. THAT pending the hearing and determination of this matter—

(a) the respondent may continue with the recruitment and selection process for filling the position of
Technical Officer - Aquatic Zoology only up to the point of the selection panel making a
recommendation to the Chief Executive Officer and shall not proceed beyond that point; and

(b) the respondent shall continue Mr Whisson’s employment under the same terms and conditions as
currently apply to him.

2. THAT either party may seek to vary or rescind this order on giving 24 hours’ notice.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

_________

2004 WAIRC 10640
CONVERSION TO PERMANENCY

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF CULTURE AND THE ARTS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 6 FEBRUARY 2004
FILE NO. PSAC 66 OF 2003
CITATION NO. 2004 WAIRC 10640
_________________________________________________________________________________________________________

Result Jurisdiction found
_________________________________________________________________________________________________________

Declaration
HAVING heard Mr J Ross on behalf of the applicant and Mr J Lange as agent for the respondent the Public Service Arbitrator,
pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby Declares—

THAT the matter is within jurisdiction.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________
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2004 WAIRC 10486
DISPUTE RE: CONVERSION OF MEMBER FROM FIXED TERM CONTRACTS TO PERMANENCY

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INC, APPLICANT

v.
DIRECTOR GENERAL, DEPARTMENT OF HEALTH, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 16 JANUARY 2004
FILE NO. PSAC 67 OF 2003
CITATION NO. 2004 WAIRC 10486
_________________________________________________________________________________________________________

Result Interim Order Issued
_________________________________________________________________________________________________________

Interim Order
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979 relating to the conversion of Ms
Katharine Patterson from fixed term contracts to permanency; and
WHEREAS on the 23rd day of December 2003 and the 8th and 14th days of January 2004, the Public Service Arbitrator convened
conferences for the purpose of conciliating between the parties; and
WHEREAS at the last such conference the applicant sought interim orders and the respondent opposed the making of such orders; and
WHEREAS the Public Service Arbitrator heard from the parties as to the tests to be applied, and took into account the requirements
of s.44(6)(ba) of the Industrial Relations Act 1979 and the tests set out in Thomas James Brown v President, State School Teachers
Union of WA (Inc) and Others (69 WAIG 1390), and concluded that the orders sought should issue on the basis that—

1. The issuing of the interim order will enable the parties to make further enquiries and have further discussions in
circumstances where Ms Patterson remains an employee;

2. There is a substantial issue to be tried as to whether commitments to convert Ms Patterson to permanency were
given by the respondent;

3. The detriment to Ms Patterson if the interim order does not issue is greater than the detriment to the respondent of
the interim order issuing in that Ms Patterson would suffer a loss of benefits she would otherwise receive if
employed by the respondent whereas the detriment to the respondent of such an interim order is not so significant;

3. The consequences of the interim order are not irreversible; and
4. The application was filed promptly upon the dispute arising between the parties;

NOW THEREFORE the Public Service Arbitrator, pursuant to the powers in the Industrial Relations Act 1979, hereby orders—
1. THAT the respondent shall continue to employ Ms Katharine Patterson in no less a position and on the same

conditions as currently apply to her pending the resolution of the matter by conciliation or arbitration.
2. THAT either party may seek to vary or rescind this order on giving 24 hours’ notice.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________

2004 WAIRC 10488
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
HAIRDRESSERS’ REGISTRATION BOARD OF WESTERN AUSTRALIA, RESPONDENT

CORAM COMMISSIONER J L HARRISON
PUBLIC SERVICE ARBITRATOR

DATE FRIDAY, 16 JANUARY 2004
FILE NO/S. PSAC 61 OF 2003
CITATION NO. 2004 WAIRC 10488
_________________________________________________________________________________________________________

Result Jurisdiction found. Interim Order issued.
Representation
Applicant Mr M Amati
Respondent Mr O Moon (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 On 8 December 2003 the Public Service Arbitrator (the “Arbitrator”) convened a conference pursuant to s.44 of Industrial

Relations Act 1979 (the “Act”) for the purpose of conciliating between the parties in relation to the reinstatement of Ms
Vanessa Jaremczuk pending the hearing and determination of the Public Service Appeal Board application (PSAB 12 of 2003)
relating to Ms Jaremczuk’s dismissal by the Hairdressers’ Registration Board of Western Australia (“the respondent”) which
was lodged on 1 December 2003.
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2 No agreement was reached between the parties at the conference and the parties were required to file and serve written
submissions in relation to whether or not the Arbitrator has jurisdiction to deal with this application and whether or not an
interim order should issue in the terms sought by the applicant.

3 The applicant provided further submissions in relation to both matters however the respondent chose to only make submissions
in relation to jurisdiction. Having heard from the parties at conference and in writing and having considered the appropriate
tests I am of the opinion that the Arbitrator has jurisdiction to deal with this application and that an order reinstating Ms
Jaremczuk on an interim basis pending the outcome of PSAB 12 of 2003 should issue. In reaching this conclusion I take into
account the following findings and conclusions.

Jurisdiction
4 The claim by the applicant for an interim order reinstating Ms Jaremczuk arises by virtue of s.80E of the Act. Section 80E(1)

of the Act provides the following—
“(1) Subject to Division 3 of Part II and subsections (6) and (7), an Arbitrator has exclusive jurisdiction to

enquire into and deal with any industrial matter relating to a Government officer, a group of Government
officers or Government officers generally.”

5 It was not in dispute that Ms Jaremczuk is a Government officer. Subject to certain exceptions the Arbitrator has exclusive
jurisdiction to enquire into and deal with any industrial matter relating to a Government officer. The Act defines an industrial
matter as meaning “any matter affecting or relating or pertaining to the work, privileges, rights, or duties of employers or
employees in any industry or of any employer or employee therein”.

6 As the relief sought from the Arbitrator arises out of a matter relating to Ms Jaremczuk’s rights as an employee then it is my
view that the claim is within the jurisdiction of the Arbitrator.

7 Section 80G(1) of the Act provides as follows—
“(1) Subject to this Division, the provisions of Part II Divisions 2 to 2G that apply to or in relation to the exercise

of the jurisdiction of the Commission constituted by a Commissioner shall apply with such modifications as
are prescribed and such other modifications as may be necessary or appropriate, to the exercise by an
Arbitrator of his jurisdiction under this Act.”

8 By this section the general powers of the Commission are imported into the Arbitrator’s jurisdiction. When combined with
s.80E of the Act the Arbitrator is thus empowered to enquire into and deal with industrial matters relating to Government
officers incorporating the general jurisdiction of the Commission including s.44 of the Act.

9 Sections 44(6)(ba) and (bb) of the Act provides as follows—
“(ba) with respect to industrial matters, give such directions and make such orders as will in the opinion of the

Commission — 
(i) prevent the deterioration of industrial relations in respect of the matter in question until conciliation or

arbitration has resolved that matter;
(ii) enable conciliation or arbitration to resolve the matter in question; or

(iii) encourage the parties to exchange or divulge attitudes or information which in the opinion of the
Commission would assist in the resolution of the matter in question;

(bb) with respect to industrial matters —
(i) give any direction or make any order or declaration which the Commission is otherwise authorised

to give or make under this Act; and
(ii) without limiting paragraph (ba) or subparagraph (i), in the case of a claim of harsh, oppressive or

unfair dismissal of an employee, make any interim order the Commission thinks appropriate in the
circumstances pending resolution of the claim; “

10 Given the terms of these sections of the Act it is my view that the Arbitrator has the power to deal with this application for an
interim order.

Interim Order
11 Taking into the account the powers available to the Arbitrator under s.44(6)(ba) and (bb) of the Act and the equity of this

matter, and being of the opinion that it would be appropriate for the purposes of ensuring that industrial relations between the
parties do not deteriorate I have formed the view that it is appropriate in the circumstances to order that Ms Jaremczuk be
reinstated on an interim basis pending the issue of her termination being dealt with by the Public Service Appeal Board.

12 In arriving at this decision to exercise my discretion in favour of the applicant I have considered the tests relevant to whether or
not an interim order should issue as set out in Thomas James Brown v President, State School Teachers Union of WA (Inc) and
Others (1989) 69 WAIG 1390.

13 In my view there are substantial issues to be tried as to the fairness of Ms Jaremczuk’s termination. I have concerns about the
nature of the one issue the respondent relied upon to make its decision to terminate Ms Jaremczuk and I accept that there may
be some issues about the process adopted by the respondent in terminating Ms Jaremczuk in a summary fashion. I also
understand that alternatives to termination were not canvassed. Further Ms Jaremczuk was given no warning that she could be
terminated as a result of her attendance at the meeting where she was terminated. In all of the circumstances it is my view that
there is thus a prima facie case for relief if the applicant is able to demonstrate its case at hearing. I find that the damage to Ms
Jaremczuk if the interim order does not issue is greater than the damage to the respondent. I accept the applicant’s argument
that Ms Jaremczuk will suffer personal and financial inconvenience which may not be remedied if her claim for unfair
termination is successful. On the other hand there is no apparent inconvenience to the respondent if Ms Jaremczuk was
reinstated to her former position on a temporary basis. I also take into account that the consequences of the interim order are
not irreversible and that this application and the Public Service Appeal Board application were filed approximately three days
after Ms Jaremczuk was terminated.

14 In all of the circumstances I am of the view that an interim order should issue reinstating Ms Jaremczuk to her former position
with the respondent pending the issue of her termination being finally dealt with by the Public Service Appeal Board.

15 A Minute of Proposed Order will now issue.

_________
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2004 WAIRC 10589
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
HAIRDRESSERS’ REGISTRATION BOARD OF WESTERN AUSTRALIA, RESPONDENT

CORAM COMMISSIONER J L HARRISON
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER WEDNESDAY, 28 JANUARY 2004
FILE NO/S. PSAC 61 OF 2003
CITATION NO. 2004 WAIRC 10589
_________________________________________________________________________________________________________

Result Jurisdiction found. Interim Order issued.
_________________________________________________________________________________________________________

Order
WHEREAS on 16 January 2003 the Arbitrator issued Reasons for Decision and a Minute of Proposed Order in this matter; and
WHEREAS on 27 January 2003 the Arbitrator conducted a Speaking to the Minutes of Proposed Order; and
WHEREAS the applicant argued that a variation should be made to point 2 in the minute of proposed order to reinstate Ms
Jaremczuk to her substantive position as at 29 December 2003; and
WHEREAS the respondent agreed to a variation to point 2 in the minute of proposed order but argued that reinstatement should be
from Ms Jaremczuk’s termination date; and
WHEREAS the Arbitrator was of the view that point two in the minute of proposed order should be amended to reinstate Ms
Jaremczuk as from her date of termination; and
WHEREAS the parties agreed to confer on wages owing to Ms Jaremczuk from the date of her termination up to the date of the
order issuing in light of payments made to Ms Jaremczuk at termination; and
NOW THEREFORE having heard Mr M Amati on behalf of the applicant and Mr O Moon (as agent) on behalf of the respondent,
the Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby—

1. DECLARES THAT the matter referred to the Arbitrator is an industrial matter and the Arbitrator has
jurisdiction to enquire into and deal with it.

2. ORDERS THAT the respondent shall forthwith reinstate Ms Vanessa Jaremczuk on an interim basis to her
substantive position effective 26 November 2003 pending the hearing and determination of PSAB 12 of 2003.

3. ORDERS THAT either party may apply to the Arbitrator for this Order to be varied or rescinded upon giving
the other party 48 hours notice.

 (Sgd.) J. L. HARRISON,
[L.S.] Commissioner,

Public Service Arbitrator.
.

INDUSTRIAL MAGISTRATE—Complaints before—
2004 WAIRC 10588

WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATE’S COURT
PARTIES NICOLE MORAG HILL, CLAIMANT

v.
MINISTER FOR POLICE & BARRY MATTHEWS, COMMISSIONER OF POLICE, WESTERN
AUSTRALIAN POLICE SERVICE, RESPONDENTS

CORAM MAGISTRATE RH BURTON IM
DATE THURSDAY, 22 JANUARY 2004
FILE NO/S. M 46 OF 2003, M 47 OF 2003, M 88 OF 2003, M 89 OF 2003
CITATION NO. 2004 WAIRC 10588
_________________________________________________________________________________________________________

Representation
Claimant Mr P Momber (of Counsel)
Respondents Mr R Bathhurst (of Counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 This matter concerns claims for the payment of an on-call allowance and for the imposition of a penalty for breaches of the

relevant industrial agreements as a result of the failure to pay such allowance. The Claimant also makes a claim for interest to
be paid on any sum found to have been underpaid. I am informed that the claim for payment of the on-call allowance was
lodged by the Claimant with her superior officer in the first instance on 2 April 2002.
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2 The relevant industrial agreements are—
• Western Australia Police Service Enterprise Agreement for Police Act Employees 1996 No AG 274 of 1996.
• Western Australia Police Service Enterprise Agreement for Police Act Employees 1998 No AG 129 of 1998.
• Western Australia Police Service Enterprise Agreement for Police Act Employees 2001 No PSAAG 8 of 2001

3 For completeness, I set out the detail of the claims in date order—
• M 46 of 2003 covers the period from 22 June 1998 to 18 March 1999 comprising 38 weeks or 17 pay periods. This claim

alleges 17 breaches of the relevant agreement leading to an underpayment of $17,847.05.
• M 88 of 2003 covers the period from 19 March 1999 to 3 December 2000 comprising 90 weeks or 45 pay periods. This

claim alleges 45 breaches of the relevant agreement leading to an underpayment of $38,341.69.
• M 89 of 2003 covers the period from 4 December 2000 to 18 September 2001 comprising 42 weeks or 21 pay periods.

This claim alleges 21 breaches of the relevant agreement leading to an underpayment of $18,106.96.
• M 47 of 2003 covers the period from 19 September 2001 to 13 October 2002 comprising 56 weeks or 28 pay periods.

This claim alleges 28 breaches of the relevant agreement leading to an underpayment of $27,330.41.
4 Her claims therefore allege 111 breaches of the relevant industrial agreements and seek the payment of $101,626.11 for the

period from 22 June 1998 to 13 October 2002 together with interest thereon..
5 The Claimant was a Senior Sergeant of police with 20 years service experience. She was the Property Receivable and Exhibits

Storage Officer in what is referred to as the PRESS section of the Western Australia Police Service. She was the senior officer
in charge of that section and was assisted by five public servants. She was the key holder to both the facilities to be mentioned
below and was the only sworn officer in the section.

6 Her position description included a requirement to work day shift and a clause which required her to perform “other duties as
directed”. She worked at one of the two sites mentioned below during the day. Her immediate superior was a Superintendent.

7 She re-organised the property section following on the recommendations of a report given prior to her arrival at the section to
make the section more organised and accountable. All types of property that came into police custody were stored in the
facilities, including 260 seized motor vehicles. The total value of property stored was about $8,000,000.00.

8 When she first started there was one storage facility at Maylands and later a second facility was established at Midland. In
reality the facilities were vast storage sheds inside perimeter fences patrolled by civilian security guards.

9 As part of her duties she was required to attend to any after hours incident that occurred at either of these facilities. On
commencing as the officer in charge she gave her contact telephone number to the police communications centre. She was
initially told she would not be paid overtime.

10 The storage facilities were pretty inadequate.
11 If the security alarm went off at either premise (sometimes it was a false alarm) the police communications section rang the

Claimant and she had to go in to the facility in civilian clothes, unarmed and alone, to see what the situation was and reset the
alarm. At the site a security guard let her in through the perimeter fence and then left her to do her checking. The alarms often
went off at night, sometimes twice a night and after she had gone to bed. She had to travel between 40 to 68 kilometres from
her home to attend the sites, initially in her own car. Sometimes she instructed the communications section to contact the
nearest police station to do a perimeter check. Such checks did not involve access to the two buildings concerned.

12 She was expressly directed to attend to the alarm calls on 10 February 1999 although she had done so from the time she
commenced her work in the section. Later, after discussion with her superiors, she was supplied with a vehicle and a mobile
telephone. She stated that she was supplied with a vehicle because she was on call and to that end applied from time to time as
required, for the renewal of the supply of the vehicle.

13 She said that she was working when she was standing and waiting for a call in relation to the alarms.
14 Later both the vehicle and the mobile telephone were taken from her.
15 She stated that when she went on leave she arranged for someone else to be on call.
16 She stated that she was the only person appointed to do the job.
17 It is now admitted that the persons who from time to time directed her to do the job were authorised to do so.
18 She said that she raised the question of being on call repeatedly with her superiors. At one stage she was told she was not on

call.
19 She made the claim to be paid as she had performed the work. Particularly as someone later told her that her situation was an

on-call situation.
20 To be eligible for an on-call allowance according to clause 16 of the 1996 agreement, (the other relevant agreements are the

same as the 1996 agreement), the employee must be rostered or directed by a duly authorised senior officer to be available to
respond forthwith for duty outside the employee’s ordinary working hours or shift and must remain contactable by telephone
or paging for all of such time, unless working in response to a call or with the consent of his or her superior officer.

21 It is appropriate in this claim to note that the police service has a command structure and a system of devolution of authority
that requires obedience to commands issued by superior officers. There may even be penalties attached to disobedience.

22 I believe she told each officer in charge of her position and at least once told of threats to her and her family.
23 I note, just so that the matter is not overlooked, that there is some dispute as to the calculations made in the claim. I was

assured by Counsel for the Claimant that the correct amount could be easily calculated by the paymaster subsequent upon the
application of my decision should I find in favour of the Claimant.

24 One Superintendent told her that she was not entitled to an on-call allowance.
25 She was at one stage authorised to be on intermittent duties, a situation where she could adjust her hours over a period but she

said that her job involved more work than that. That situation continued until she finished up with the job. Up until April
2002 she attended the facilities 145 times.

26 She received calls when on leave even after arranging for someone to relieve her. She said that she was always available. On
some occasions she tried to arrange for another officer to back her up.

27 She claimed her superiors found her situation too difficult to deal with and she alleges that she was fobbed off. She made
claims for overtime that were paid and those periods have not been included in the claims before me nor has any claim been
made for when she was recalled from leave.
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28 On 1 May 2002 she had a conversation with Superintendent Bowers, one of her previous superiors, and he told her that he had
expected her to do the work and that he had never authorised an on-call allowance. This was a long time after he had left the
position.

29 She said her delay in applying for the allowance had been caused by her being told she was not entitled to it and a conversation
late in her time at the section with another who said she was entitled to the allowance.

30 On 6 May 2002 Acting Superintendent Gordon told her to put in a claim for an on-call allowance.
31 The Claimant kept very comprehensive diaries of her movements.
32 Inspector Brown asked her at one stage whether her claim was negotiable. She was left a copy of some documents that related

to her claim that stated there would be other claims and there was no time limit on claims such as this. The documents
included the statement by Brown—

“Sergeant Hill is a very capable and ambitious officer, however, by making this claim she runs the risk of being
considered a poor and neglectful manager which could call into question her managerial competence”.

33 I come to the conclusion that that was an outrageous thing to say.
34 I find that the Claimant was told to do the work of dealing with the alarms. She was told on 27 August 2002 by Inspector Post

that she was no longer required to attend the alarms. She could get a vehicle tasked from the communications section. She
claimed the situation remained the same as before. This was two weeks before she left the section.

35 She was directed at one point not to attend the sites alone because of safety considerations. She later lost her police vehicle and
reverted to using her own vehicle when she received calls. This was because of a change in policy relating to the supply of
police cars. Superintendent Coops said that he would look at whether she could be supplied with a vehicle.

36 At one stage she was using her mobile telephone to arrange back up attendance vehicles.
37 In cross-examination she stated that she was the officer in charge of the section from 22 June 1998 to 13 October 2002. As

officer in charge she knew there was no budget for overtime or an on-call allowance. In fact it was a ridiculously small budget.
38 She admitted that if she was asked to do overtime she was obliged to do reasonable periods unless she had a good reason.
39 She knew that to be on call she had to be available immediately.
40 On 10 February 1999 she was specifically told by her Superintendent to do the work of dealing with the alarms when the

police communications contacted her.
41 It is proper to note that when overtime was paid it came from the Superintendent’s general budget. The Superintendent looked

after other police responsibilities.
42 On 23 February 1999 she was authorised to use a car supplied by the service.
43 She did not claim overtime for all occasions.
44 She was called in when she was on sick leave.
45 There was no one else to do the work.
46 There was no reference to being on call in any of the wages documents.
47 The car had a fuel card supplied and was serviced by the police service.
48 The vehicle supply system was pretty haphazard.
49 She did not receive the required two call outs in a two-month period as required by the 1996 agreement.
50 She was the one who decided whether to actually attend the sites after being called by police communications. Sometimes she

would merely instruct that a perimeter check to be made by officers from the nearest police station. Sometimes she would
enter the call out in the police occurrence book. Sometimes an unsworn officer would reset the alarms. Sometimes she did not
attend immediately. She was never disciplined for not attending immediately, nor was she told she may be disciplined.

51 She was the sole key holder and had to attend on some occasions in that capacity.
52 Sometimes no record was made of an alarm going off.
53 From 14 March 2002 her mobile telephone was secured at the police offices so if she was not at home she was not contactable.
54 During the relevant period she left the Perth area a couple of times and on some occasions arranged for a replacement officer

to be available.
55 She said that she never went out much, never drank (or only very rarely) and conceded that she was not told she could not

drink.
56 On 29 May 2002 Superintendent Coops stated that he did not support her claim for an on-call allowance.
57 Having heard the Claimant give evidence I find that she was a very dedicated officer who had been given a very big task to

bring up to date a very large area of police business that was important and had been neglected in the past. I find that from time
to time her work could be regarded as dangerous because of the nature of the persons whose property was involved.

58 That summarises the Claimant’s case.
59 Counsel for the Respondents gave a brief opening address during which he submitted that being on overtime was different to

being on call. I agree with that proposition. In the latter case a person who is on call must be capable, ready and able to go
back on duty forthwith. In the case of overtime, that could be refused for good reason, which was given a fairly liberal
interpretation.

60 Sometimes the Claimant did not respond forthwith and had the option to get a simple perimeter check.
61 She was never told she was on call. She took it on herself as a conscientious officer. She was paid overtime.
62 If she was on call she could not have done much more.
63 The Respondent called three witnesses and a statement from a fourth was tendered as an exhibit.
64 David Eacott told the Court that he was the Acting Manager of the Workplace Relations Branch of the Western Australia

Police Service. He stated that officers must do reasonable overtime but could decline if not reasonably available and someone
else would be called.

65 If on call an officer must be available for immediate recall and must be contactable at all times except, no doubt, when he or
she is already attending to a call. An officer may be disciplined if not available.

66 In cross-examination he stated that he could not remember any officer being disciplined for not being available for on-call
duties.
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67 An officer may be able to do his or her duty without leaving his or her residence. The Claimant could be on duty when she
rings and gets local police to do a perimeter check.

68 Robert Brown stated he was the Operations Manager of the relevant section called PRESS from December 1999 to July 2002.
He said that the Claimant did not have to go to the two sites when the alarms went off. He allowed the previous arrangement
that had been put in place prior to his arrival to continue after he took up his new position. The Claimant attended the sites on a
record of duty overtime basis if asked. It was not unusual to have to supply home contact details to the police communications
branch. If she was not available to attend then another police officer would do so. I do not believe that to be the case.

69 The section looks after sensitive material. If local officers attended then they would only check the perimeter of the premises
not the buildings.

70 He said there was no need for someone to attend if the alarm went off as it could be reset next day. I don’t believe that to be
proper in view of the contents of the facilities.

71 The vehicle was made available to the Claimant for commuting reasons.
72 He said that the Claimant had never discussed the on-call allowance with him. She never complained to him about attending

the sites or the interference that was caused to her family life.
73 He said he never placed her on call but she was recallable for overtime duties.
74 In cross-examination he said he had at least weekly meetings with the Claimant but could not recall her mentioning her

concerns.
75 He said she did a very good job.
76 I believe the claimant did tell Brown of her concerns about being called out.
77 He said he would have done something if she had said she was concerned for her safety.
78 He said he had been to the Maylands facility but not the Midland site.
79 In relation to Brown’s memo about her future in the police force if she pursued her claim, which was left on her desk, and

which was mentioned in the Claimant’s evidence earlier referred to herein, I find that whether her claim was either justified or
unjustified the comment quoted above was aimed at having her drop the same.

80 I find that Hill had a justifiable need for a vehicle and that it was proper that she was able to respond in person to the alarms.
81 John Duncan Longdon stated that he was the Acting Superintendent in charge of the Claimant’s section prior to 28 August

2000.
82 He said that the Claimant could have a vehicle if she came within the guidelines. There was some mention of the fact that she

was given a vehicle to take her children to school. I do not believe she was given a vehicle to take her children to school
despite that comment from this witness. He said she could get overtime that was paid for out of his general budget.

83 He never discussed an on-call allowance and she was never in receipt of one. He let her continue to use the vehicle.
84 She could attend at the sites relating to the alarm at her discretion.
85 The statement of Superintendent Robert Coops was tendered under section 79C of the Evidence Act 1906 as he was ill and

could not be called. Mr. Momber, for the Claimant, took issue with what the witness said, principally about Superintendent
Bowers who was the Claimant’s first real supervisor, and the discussions about on-call allowances. His statement is to the
effect that he did nothing that would suggest to the Claimant that she was on call.

86 I think it is appropriate to summarise the address of both Counsel.
Respondent’s submissions
87 In relation to some of the periods the Commissioner of Police is the employer and for others it is the Minister for Police. I am

informed that nothing turns on that and I agree.
88 The question is; have the Respondents breached the on-call provisions by failing to pay Sergeant Hill an on-call allowance?
89 The standard of proof is that of the balance of probabilities.
90 I do not decide this case on the basis of sympathy for a very dedicated officer.
91 Was she directed to be “on-call”?
92 The meaning of being on call was set out above, so have the conditions relating to overtime. Being on call and working

overtime are very similar, except that there is a conditioned right of refusal in the case of overtime.
93 When the Claimant was discussing the alarm going off with Superintendent Bowers and what was to happen he answered

“You’ve got to do it”. Did that statement put her on call or entitle her to overtime rates? She was never told she was on call nor
was she ever authorised to receive payment for on-call duties. There was no budget for any on-call payments. I note there was
none for overtime either.

94 The Claimant never claimed on-call rates. I find she was told early on in her work that she could not make a claim. There was
no question of disciplining her for not being available. The Respondents’ witness said he had never heard of such disciplinary
proceedings.

95 The Claimant did claim some overtime.
96 The Respondents conceded that a duty could be performed at home.
97 The Claimant was able to say, when telephoned, that she would go back to bed and sort the situation out in the morning or she

could ring and get a perimeter check carried out. That is not responding to duty.
98 She did not have to attend every time. There was no absolute restriction on her movements and personal life when she was off

duty.
99 She kept herself ready at fairly large personal inconvenience. She was not always contactable. She did not always carry her

mobile telephone. Providing her with a car did not give her “on-call” status as the policy guidelines were not followed.
100 I come to the conclusion that she satisfied the test laid down as to need in relation to the supply of a vehicle.
101 She did not get two callouts a month for the previous six months as was required by the rules. The vehicle renewal applications

do not mention her being on call.
102 Being on call and being on overtime look similar.
103 In any event there was no direction of any sort prior to 10 February 1999 and on 29 May 2002 she was directed that she was

not on call. On 14 March 2002 she stopped taking her mobile telephone with her.
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Claimant’s submissions
104 It is submitted by Counsel for the Claimant that the matter is simply a question of fact.
105 The Claimant was the key-holder. Was she working when she carried out those duties?
106 On-call allowances were introduced as an effective method of paying officers for this sort of work.
107 Mr Momber referred to the second case in his list of authorities, a decision of the Western Australian Industrial Appeal Court,

being The Honourable The Minister for Police v Western Australian Police Force Union of Workers (1969-70) 49 WAIG
993 and in particular the reasons of Nevile J. His Honour said there must be an instruction to an employee by a superior, whom
it was his or her duty to obey, that he or she must do certain things and not do others during a certain period. If that was the
case then he or she is on duty. The Respondents in this case would argue that the Claimant was told not to do things on that
test.

108 Burt J, as he then was, in the same case, puts it that if the employee was throughout a period subject to continual command to
stay at home and abstain from doing certain things and be ready for work or more extensive work then that was time worked.
Once again the question was abstaining from doing certain things that the respondents do not admit.

109 Does she have to do things or make a decision? This was answered in the 1969 case (supra) where the test was; are you
required to respond or decide outside normal duties?

110 The third authority cited was Hon Minister for Police v Western Australian Police Union of Workers (1981) 61 WAIG 1365,
a decision of the Full Bench of the Western Australian Industrial Relations Commission. There the officer received
instructions which she was bound to obey, to go back to work in accordance with a roster when called. The situation in that
case was said to have arisen out of the action or inaction of the employer. She believed that if recalled to duty she must return,
which she said was a result of what she was instructed to do or led to understand.

111 The fourth decision referred to was another decision of the Western Australian Industrial Appeal Court in The Hospital
Employees’ Industrial Union of Workers, WA v The Proprietors, Lee-Downs Nursing Home (1977) 57 WAIG 455. The
claim in that matter involved sleeping overnight in a hospital. The question raised there was if someone required the assistance
of the person sleeping was she working normal hours of work. The Court said that she was.

112 The fifth case considered was Macpherson v Metropolitan Board of Water Supply and Sewerage (1922) 21 A.R. 53. In that
case the employee had to stay at home on Saturday afternoons and Sundays to respond to work related telephone calls. It was
decided that the employee was working during that time.

113 So, Mr. Momber submits, work includes standing by, even at home. He further says that the on-call provisions were
introduced to save paying overtime while merely waiting.

114 In the matter of Gill v Commissioner of Health (2003) 83 WAIG 532, a decision of this Industrial Magistrate’s Court, the
Claimant, Doctor Gill, was the Director of Disease Control in the Health Department and was told to remain contactable
outside of normal working hours and was required to be available and fit for duty. The Industrial Magistrate held that he was
on call. The Respondents would say that the present Claimant was not so instructed.

115 It was submitted that the Claimant was working and her superiors knew that. I come to the conclusion that her superiors
certainly knew of her situation.

116 Mr Momber then commented on some of the evidence.
117 The Claimant had to see the job done. She got a car and a telephone to do the job of dealing with and attending to after hours

incidents. She was to get no money according to Bowers but she had to do the job. She did not delegate the duties she had to
perform as she could not.

118 Mr Bathurst responded by stating that in the sexual assault referral centre case cited by the Claimant, where the judgement of
Curlewis J was quoted, Curlewis J was in the minority. In saying this he referred to The Honourable Minister for Police v
Western Australian Police Union of Workers (1981) 61 WAIG 1365. He stated that the decision was taken on appeal to the
Western Australian Industrial Appeal Court and the decision below was upheld. The report of that case is found at (1981)
61 WAIG 1906. I have now checked upon the controversy relating to Curlewis J. The case concerned was not the third case in
the Claimant’s list of authorities, but the fifth, McPherson’s case (supra). The citation was (1922) 21 A.R. 53. It was a case
from the New South Wales Court of Industrial Arbitration. It was a decision given by Curlewis J not a Full Bench. It dealt
with, as Mr Momber said, the water board worker who had to remain at home on Saturday afternoons and Sundays as
mentioned above. The decision was in favour of the employee.

119 Further I have now read the decision referred to as number 3 on the Claimant’s list of authorities and the subsequent appeal
found at (1981) 61 WAIG 1365 and (1981) 61 WAIG 1906 respectively. Both decisions were in favour of the employee.

120 Mr Bathurst submitted that the question is not whether the Claimant was working; the question is whether the agreement has
been breached. Was she on call and not paid?

121 As I have previously stated, the standard of proof is on the balance of probabilities.
122 I wish to mention the authority Crosby v Sandford (1980) 78 LGR 85. That was an English case that went to the Court of

Appeal. The decision was that a police dog handler was “on duty” during rest periods on days and holidays occupied in tending
to his dog and that also applied to situations where he delegated that work to his wife.

123 The issue I have to decide is whether, when the Claimant picked up the telephone and it was police communications, she was
at work on duty and whether that was also the case when she attended or directed a police car to do a perimeter check of the
storage premises. I find that that was the case.

124 I find as a fact that sometimes it would not have been appropriate to merely send a vehicle to do a perimeter check.
125 Is making a decision a duty? I decide yes.
126 I find her superiors put her in a position where she had to attend to the emergency calls from VKI, the police service

communications unit, when the security alarm went off at either of the storage facilities. She was then obliged to go in to
attend the premises and the buildings or arrange for the nearest police station to send a vehicle to carry out a perimeter check
of the grounds that contained the storage buildings. There was no one else, in a real sense, or even an unreal sense, to attend to
those emergency calls. The applicant was expected to attend.

127 I find she answered those telephone calls and responded to them from the time she commenced as the officer in charge of the
section.

128 I find that when she picked up the telephone and answered the calls and attended or arranged for someone to attend, she was
working and that she was carrying out her duties.
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129 I decide that the Claimant was given a direction to do the work by Superintendent Bowers. He was an authorised senior officer
and her immediate superior. That direction came when he told her, in relation to her response to the calls “You’ve got to do it”.
That direction was given on 10 February 1999.

130 I find that even after the police service car and mobile telephone were taken back from her she continued to respond to calls
when she was at home, using her own car.

131 I find that the Respondents have breached the relevant agreements by not paying the Claimant an on-call allowance as required
by those agreements.

132 I believe that the outcome of these claims is as simple as this; the Respondents, through their authorised senior officers, put the
Claimant in the situation that she was on call but did most things to pretend or suggest that she was not in fact on call, a de-
facto on-call.

133 I do not allow those parts of the claims which relate to pre-judgement interest for the reasons set out in the recent decision of
the Full Bench of the Western Australian Industrial Relations Commission in Foy v Terraqua (2003) 83 WAIG 3319. In that
matter a decision of mine not to allow pre-judgment interest to be awarded was upheld and the Full Bench makes it clear that
this Court has no power to order the payment of interest.

134 In relation to penalty, the maximum as provided under section 83(4) of the Industrial Relations Act 1979, is $2000.00. I am
prepared to hear submissions as to whether a penalty should be imposed, and if so, the quantum.

135 As to the issue of costs, I decide that there should be no order as neither the claim nor its defence was without merit.
136 I intend to issue an order for the payment of the on-call allowance to the Claimant in an amount to be confirmed by the parties

following discussion and calculation by the paymaster as envisaged by Mr Momber during the proceedings.
137 Accordingly, to receive advice in that regard for the purposes of my order and to hear the parties in relation to any penalty, the

matter is adjourned to a date to be fixed in consultation with the Clerk.
R. H. BURTON,

Industrial Magistrate.
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Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 This is an application made pursuant to section 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”). The
applicant, Mr Oguz Barutcu, claims that he was unfairly dismissed for having been terminated following a period of 2 years on
salary continuance under his contract of employment whereby he was deemed unfit for work. Mr Barutcu suffers a congenital
heart condition.

2 The matters claimed by way of contractual benefits are as follows: $13,925 for extra salary for the period, as I understand it,
from November 2002 to the expiry of the contract; $5,014 for superannuation for the same period; $5,729 for annual leave for
the same period; $34,000 for redundancy and $100,000 for stress and damages caused by the company in the last 2 years.

3 I turn first to the contractual benefit claim. It is the case that the contractual benefit claim for stress and damages is misguided.
It is a claim of compensation and is not a claim within the jurisdiction of this Commission. The compensation claim must
attach to a successful unfair dismissal claim and is limited by a cap of 6 months.

4 The claim for redundancy payment must also fall away. There is no evidence to suggest that Mr Barutcu was made redundant.
His evidence is that other persons were made redundant and so he asked the company whether he could likewise be made
redundant and that request was rejected. There is no evidence from the company, in particular from Mr Mead, that the position
was in any way redundant.
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5 The matter in relation to annual leave must fail. The evidence of Mr Barutcu is that he was paid out all of his entitlement to
long service leave and annual leave at the conclusion of his contract and so there cannot be a claim for annual leave that
remains.

6 The claim for salary and for superannuation is likewise misguided. Mr Barutcu was on a salary continuance policy of 75 per
cent of his salary, however it is the case as per Automatic Fire Sprinklers & Another v Watson (1946) 72 CLR 435 that for that
claim to succeed as a claim for denied contractual benefits then Mr Barutcu must have worked to achieve the benefit. He was
unable to do so for the medical reasons for which he was able to access the salary continuance policy. So that claim must also
fall away. The entire claim for denied contractual benefits must therefore be dismissed.

7 I turn to the claim for unfair dismissal. The position occupied by Mr Barutcu was one of process technician. He occupied the
position from 3 July 1991 until 6 July 2003. The last 2 years, however, he was unable to work and was on a salary continuance
policy. The policy was instigated, or activated, I should say, courtesy of two episodes whereby Mr Barutcu either fainted or
appeared to faint. Hence Mr Barutcu commenced a period of medical assessment which then activated the policy and this
arrangement is what Mr Barutcu has been under for the last 2 years. The company sought to bring that to a conclusion towards
the end of the policy by writing to him. They sought for him to provide additional medical evidence, which he did by virtue of
an opinion of his local general practitioner, Dr Cordell, which is exhibited at [Exhibit R12]. I note the conclusion of that
opinion is that Mr Barutcu is fit for work with the exception of strenuous physical activity. That opinion is based on an earlier
opinion which Mr Barutcu also seeks to rely upon. I do not go to all of that, but it appears at [Exhibit A4] and it is the opinion
of a specialist, Dr Sinclair. Dr Sinclair covers in some detail Mr Barutcu’s fitness for work and deems that he is fit for work, as
I understand it, but he concludes—

“I would feel therefore that until this is done” (and this relates to some testing) “he could return to work but not perform
heavy physical work.”

Based on the receipt of Dr Cordell’s opinion, the company deemed that that was not adequate, that Mr Barutcu could not return
to his full duties and so sought to terminate him on notice. The employment contract concluded effective 6 July 2003.

8 That is the brief history to the matter. The matter, in essence, relies on a contest as to whether Mr Barutcu was, in fact, fit to
perform his full duties and I say full duties because that is the requirement and I adopt the decision from Olsson J. in
Kyriakopoulos v James Hardie and Company Pty Ltd (1970) 37 SAIR 91 in relation to the law that should apply in a matter
such as this. The issue is whether he was fit to perform his full duties and I find that it is more probable than not that Mr
Barutcu, courtesy of his congenital heart condition, was never at any stage fit to perform his full duties. The applicant might
feel aggrieved at such a finding given that he performed his duties for some years without incident and without question as to
his performance. However, the respondent was obliged on discovering Mr Barutcu’s condition to act with care and
reasonableness to ensure the safety of Mr Barutcu at work and the workplace generally. This is particularly so given the
fainting episodes experienced by the applicant and given the operation of heavy machinery was required.

9 The medical evidence varies. However, the respondent is entitled to accept the medical reports as being expert in terms of the
capacities of Mr Barutcu. They are also entitled to assume that the medical practitioners have taken account of the full duties
which Mr Barutcu has to perform in so issuing their caution. The medical evidence supports the view that Mr Barutcu could
not perform work with heavy machinery and could not perform heavy physical work. This is the clear opinion (which I have
expressed) of Dr Sinclair and Dr Cordell, albeit they say that the only restriction faced by Mr Barutcu is to not perform heavy
physical work.

10 It is more probable than not given the duties of Mr Barutcu that he would have to engage at some time, and most likely
regularly, in heavy physical work, and I so find. He certainly had to operate a front end loader and a forklift. The applicant’s
evidence is that his duties included feeding the plant, operating of plant and bagging product. The product being 25 kilogram
bags which had to be stacked. Mr Barutcu also had to climb variously 5 to 7 levels of stairs on a regular basis. This is the
evidence of Mr Mead which I accept without reservation.  All of this in my view amounts to a safety risk to which the
respondent had to respond. The issue then is was the response of the respondent reasonable and was the dismissal of Mr
Barutcu, on notice, fair.

11 Mr Barutcu accepts that he could not engage in heavy physical work. He says that his condition will not alter. He contests that
his work is in fact of a heavy physical nature. I disagree and I consider that it is more probable that Mr Barutcu could not
return to perform the full duties of the job at any stage. I note also that Mr Barutcu has not since produced any medical reports
to bolster his claim.

12 If I then turn to the question of the reasonableness of the employer’s actions. If there is to be criticism of the employer’s
actions it would fall into two categories. One is, why did the employer not bring the matter to a conclusion earlier?  I do not
believe they should be criticised for this in the sense that whilst they might have had more contact with Mr Barutcu, the
applicant enjoyed the full benefit of the 2 years of salary continuance and enjoyed the prospect, albeit remote, of a job during
that time. The other is why the employer did not seek to get one final medical specialist report from Mr Barutcu. However, the
evidence of the applicant was quite clear; his condition was such that it was never going to change and will not change, and
again I do not believe that the employer’s actions should be criticised in that respect.

13 Counterbalanced against that is the fact that Mr Barutcu has enjoyed a salary continuance policy, albeit it is part of his contract
and so he is entitled to it. He has variously been on restricted and on light duties; he has had the benefit of a rehabilitation
programme paid for by the employer and he has had a situation where no fuller attempt has been made by him to return to the
employment of the respondent.

14 I say that cautiously because the evidence of the applicant, as confirmed by Mr Mead, is that he did seek to return to the
respondent’s employment and so he is not to be criticised unduly for that. However, the fact of the matter is that both the
applicant and the respondent allowed the full period of the employment to continue for the whole of the salary continuance
period. In that sense, excepting Mr Barutcu’s request for a redundancy payment, it must be found that both were content for
that to occur.

15 In terms of mitigation I would add one last point. Mitigation being a factor only if a finding of unfair dismissal could be made
in this case. It is the case in my view that Mr Barutcu has not sought to mitigate any loss and I make that finding.

16 I find that Mr Barutcu received a fair go all round (Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of
Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385). For the reasons expressed I would dismiss the
application.

_________
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2004 WAIRC 10524
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES OGUZ BARUTCU, APPLICANT
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CORAM COMMISSIONER S WOOD
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FILE NO. APPLICATION 1178 OF 2003
CITATION NO. 2004 WAIRC 10524
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr O Barutcu
Respondent Mr G Bull as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr O Barutcu on his own behalf and Mr G Bull on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2004 WAIRC 10432
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MAURICE MARCUS BROWN, APPLICANT
v.
ADCORP AUSTRALIA LIMITED, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE THURSDAY, 8 JANUARY 2004
FILE NO. APPLICATION 445 OF 2003
CITATION NO. 2004 WAIRC 10432
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal granted.
Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Dismissal for not bringing in

new business – Whether position included that requirement – Satisfactory completion of probation
without that requirement – Dismissal unfair – Compensation ordered – Industrial Relations Act
1979 (WA) s 23 & s 29(1)(b)(i)

Representation
Applicant Mr M. Richardson (as agent)
Respondent Mr R. Grigoroff (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 The claim before the Commission by Mr Brown is that he was unfairly dismissed. His evidence in chief, given by way of a

statement which became exhibit 1, is that he was interviewed by Mr Ian Mackie for the position of creative accounts manager.
He was told that the salary was $50,000 per annum with a bonus of 1% of the sales generated from any new clients that he
brought into the business. Mr Brown’s evidence is that he was not told by Mr Mackie that the position was to develop new
business nor that the bringing in of new clients was a responsibility of the position. At no time were targets discussed at the
interview. He was told that the position was to manage the creative advertising work of the company. Mr Brown’s evidence is
that if the position had been advertised as being primarily a new business development position he would not have applied for
it because he is a recent migrant to Australia and knows very well the need to have a work history and an established network
for a business development role.

2 After the interview, Mr Brown was offered the position. He commenced employment with the respondent on 21 October 2002.
The respondent sent him a written employment contract (attachment MBB2 to exhibit 1) which was signed by both Mr Brown
and Mr Mackie. Of relevance to the matters before the Commission, the employment contract contains the following
provisions—

(1) The position title is Account Manager.
(2) There is an “incentive to participate in the Adcorp incentive programme”. An incentive of 1% of sales will be

paid for media sales in accordance with an agreed new business target. This target will be negotiated upon
commencement of each financial year.

(3) There is an annual performance review. It evaluates performance against the following criteria—
• Standard of work performed, considering quality and deadline requirements.
• Contribution to Adcorp’s profitability and productivity.
• Relationships with other staff i.e. assistance and support given to people “with which (sic) you

work”.
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(4) There is a probationary period as follows: “Your employment is subject to the satisfactory completion of a three
month probation period. Either party may terminate employment without notice during this time”.

(5) The contract provides that the employee’s employment may be terminated by giving the employee four weeks’
written notice. In that event, the employer may elect not to require the employee to continue to work for part or
whole of the notice period and may, in its absolute discretion, make a payment to the employee in lieu of the
period of notice not worked.

3 Mr Brown was employed for almost five months. His evidence is that nothing happened at the conclusion of his probationary
period of three months. He was not given any letter regarding his performance nor was there any discussion with him about it.
He was not given any indication by Mr Mackie that the company was dissatisfied with his work at any time during his
probationary period which expired on 21 January 2003.

4 Neither was there any “new business target” discussed with him. His evidence is that the first discussion that he had regarding
budgets was an informal chat after a production meeting on approximately 18 February 2003. Mr Mackie told him he was
required to achieve $200,000 of new business per year and that he was not achieving that target. Mr Mackie told him he was
expected to generate $200,000 in sales from new clients that Mr Brown introduced to the company.

5 Mr Brown’s evidence is that his position was not concerned with media sales. There was an incentive for which he would be
paid 1% of sales but it was only an incentive. Mr Brown had understood that his first priority was to ensure that the existing
clients were happy with the work that had been done and that all work was up-to-date. Part of his job was to develop more
creative advertising business from existing clients and this would best be achieved by ensuring those clients were happy with
the work that they had already given the company. His job primarily was to manage the creative advertising work secured by
Adcorp. New clients would be referred or introduced to him by other staff such as Ms Uren the business development
manager. Mr Brown’s evidence is that he did play an important part in securing new business from existing clients.

6 One week later, on 25 February 2003, Mr Mackie gave Mr Brown a warning letter (attachment MBB3). The letter stated that it
was a first written warning that Mr Brown’s performance did not meet required standards and must show dramatic
improvement if his employment was to continue. The letter stated that Mr Brown was aware of budget requirements when he
commenced his employment and his year-to-date figures did not even go close to the target. It stated there needed to be a
distinct increase in Mr Brown’s new business activity. It stated that Mr Mackie’s expectations “over the next four weeks” were
that the respondent begins to see a clear indication of growth in his sales performance. Continued non-performance would
demonstrate that Mr Brown was not taking reasonable steps to improve and unless there were extenuating circumstances,
continued failure would result in the termination of Mr Brown’s employment.

7 Mr Brown’s evidence is that he was shocked when he read the letter. He believes that the issue of achieving agreed budgets
was completely false because until a few days before being given the warning letter Mr Brown had been totally unaware of
budget targets. He had never been supplied with monthly and year-to-date figures on a regular basis and had not been made
aware of budget requirements when he commenced in the position.

8 He replied to the warning letter in detail on 3 March 2003 (attachment MBB4). Mr Brown wrote, in part, that at no time at his
interview had it been explained to him that his role would be measured solely against new account acquisitions. Rather, his
core function would be to manage all collateral creative work that passed through the company irrespective of its source.
Further, in relation to budgets, Mr Brown reminded Mr Mackie that there had only been one discussion, within the previous
fortnight, when a new business budget was discussed. Mr Brown stated that he had every intention of sourcing new business.
He asked Mr Mackie to clarify what constituted new business from the point of view of Mr Brown’s department. He stated that
he could relate to an annual budget figure that has to be met which would need to be achieved through a combination of
existing and new business. Mr Brown concluded by stating that he looked forward to “driving towards building a strong and
loyal client base”. He received a reply from Mr Mackie which clarified “new business”.

9 In the fortnight prior to 19 March 2003 Mr Mackie asked Mr Brown to send him an e-mail detailing the new business
opportunities Mr Brown had identified. Mr Brown did so.

10 On the morning of 19 March 2003 Mr Mackie asked him to provide him with a list of the current jobs he was working on. Mr
Brown did so. Fifteen minutes later Mr Mackie called Mr Brown into the office and advised him that he was dismissed. Mr
Mackie gave him a final pay advice form for Mr Mackie to sign to show that he had received his final payment. Mr Brown
signed the form (attachment MBB7). It shows “salary in lieu” for the period 19 March 2003 to 9 April 2003, a period of three
weeks. Mr Mackie asked Mr Brown to pack up his personal effects and leave as soon as possible which is what Mr Brown then
did.

11 The following day, Mr Mackie phoned Mr Brown to tell him that the company would make a payment of four weeks’ pay in
Mr Brown’s final payment. Mr Brown received an amended final pay advice form by e-mail (attachment MBB8). That form
shows “salary in lieu” for a period of four weeks.

12 During the period between receiving the warning letter and his dismissal, Ms Uren had shown Mr Brown a new business report
which recorded new business secured by the company. Mr Brown’s evidence is that he had not seen that report, and had been
unaware of its existence, until that point. A copy of it was given to him subsequent to his dismissal by Ms Uren (attachment
MBB 8A).

13 In cross-examination, Mr Brown maintained his evidence that he had not been advised by Mr Mackie of the requirement to
seek new business from new clients. The requirement had not been discussed with him at all. He maintained that he had not
been given any budget. Rather, he had spent time managing the creative accounts, quotations, briefings, production and
invoicing of the output of the other two creative staff employed.

14 Mr Brown called evidence from Ms Uren who had been employed as the company’s business development manager. She
stated her role was to bring in new clients to the agency and pass the accounts to other personnel including Mr Brown. Mr
Brown and she would then proceed to roll out the marketing plan. Her evidence was that she involved Mr Brown at an early
stage because Ms Uren had time pressures on her for her own work. She stated Mr Brown’s role was to work with clients that
she brought in to the company on a creative basis to meet their advertising objectives.

15 In cross-examination she maintained her evidence that her primary role was to bring in new business from new clients and that
it was not Mr Brown’s primary role to bring in new business from new clients. There were other employees who had to bring
in new clients to a lesser extent than she did and Mr Brown was one of those employees (transcript p.24).

16 In re-examination Ms Uren clarified her evidence stating that it was definitely her job, David Hamilton’s job and Yvette
Annus’s job to bring in new business. She did not believe it to be Mr Brown’s job to do so but she did see him work on a
proposal to get the WA Turf Club on board “as a creative client for the creative studio” (transcript p.26).

17 For the respondent, evidence was called from Mr Mackie. He had been, at the relevant time, the company’s general manager.
He was responsible for the day-to-day running of the respondent’s WA business, its profit and growth.
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18 His evidence is that Mr Brown’s position was multi-functional. It was to grow existing client sales and create new business for,
and from, new clients. Mr Mackie rejected Mr Brown’s evidence that Mr Brown had not been informed of the budgets and his
responsibility for bringing in new business from new clients.

19 Mr Mackie stated that he does not have any actual recollection of his interview with Mr Brown for the position. He is therefore
unable to say from his memory whether or not the new business role and budget targets were, or were not, actually discussed.
Rather, Mr Mackie made it plain that he had interviewed many people in his time as general manager and he is quite confident
that he would have mentioned those things. Further, his statement is that Mr Brown would have received the budget reports via
e-mail because he understood that Mr Brown’s name would be on the e-mail address list. However, he did not actually recall if
it was. He acknowledged receiving Mr Brown’s reply to the warning letter. Mr Mackie thought he was being open with
Mr Brown and that Mr Brown did not understand the role required of him.

20 Mr Mackie was cross-examined on his evidence. While he stated that he was not able to remember what was actually said at
the interview with Mr Brown word for word, he believes he said what he has said at every interview. He is sure that he spoke
about the respondent’s budget requirements and the business development role. He remembers splitting the budget from a
departed employee between Mr Brown and another employee to yield $10,000 to $15,000 per month for Mr Brown. In Mr
Mackie’s view there was no primary role for Mr Brown, because his role was the same as any account manager. He was
adamant that Mr Brown knew that part of the job was cold-calling and that he could lose his job if this work was not done to a
sufficiently high degree.

21 Mr Mackie stated that he had paid no attention to the probationary employment clause in the employment contract. Mr
Mackie’s evidence is that it was apparent to him in mid-February that Mr Brown was not capable of doing the job. In his view,
Mr Brown was looking after two parts of the role but not the third part of the role. He decided to dismiss Mr Brown because he
could see no improvement after the warning letter had been given. He stated he did not need to speak again to Mr Brown
before reaching the decision to dismiss him. The contacts given to him by Mr Brown in the e-mail response to the request for
new business opportunities showed Mr Mackie that Mr Brown still did not understand what was required.

22 In relation to the new business report (attachment MBB8A) Mr Mackie conceded that it showed that Mr Brown did not have a
budget allocation adjacent to his name. Mr Mackie said that the report was “inaccurate”.

23 That concludes my summary of the evidence before the Commission which I found to be relevant to the issues I have to
decide.

24 My conclusions on the evidence are as follows. I found Mr Brown’s evidence to be clear and credible. Where his evidence
conflicts with that of Mr Mackie I prefer the evidence of Mr Brown for these reasons. Mr Brown is adamant that the role of
new business from new clients and meeting a budget was not discussed at the interview. His evidence was not broken down in
cross-examination. In contrast, Mr Mackie concedes that he is unable to remember was what said, particularly word for word.

25 Further, Mr Brown’s letter in reply to the letter of warning stated that these matters were not mentioned at the interview and
also that the first Mr Brown knew of any targets was after the discussion in February. I note that Mr Mackie’s brief reply to Mr
Brown’s letter did not take issue with these parts of Mr Brown’s letter. I would have expected Mr Mackie to have refuted those
statements if he did not believe them to be true. Mr Brown’s letter is therefore an unchallenged record of what had not
occurred at the interview written at a time well before these Commission proceedings. I therefore place considerable weight on
it. It is quite consistent with Mr Brown’s evidence.

26 I found the fact that the new business report did not show any budget for Mr Brown to be quite significant and the evidence
that it was an “inaccurate” document quite unconvincing. That contemporaneous document, prepared by the company,
supports Mr Brown’s evidence.

27 Further, I found the evidence of Ms Uren to be given in a patently straightforward and honest manner. Her evidence was not
shaken in relation to her understanding of Mr Brown’s primary role. It was Mr Brown’s primary role to work with clients that
she brought in to the company. It was not Mr Brown’s primary role to bring in new business from new clients. That evidence is
supportive of Mr Brown’s evidence.

28 I therefore find that Mr Brown was employed as a creative account manager. A part of his job was devoted to new business but
this was not a primary role. A budget target was not set for him. His employment was subject to a three month probationary
period and during those three months Mr Brown evidently devoted little time to new business from new clients because of the
other creative management work he was doing. However, at no time during the three month period, nor at the conclusion of the
period, did the respondent state to Mr Brown that he was not performing in the job to the respondent’s satisfaction.

29 It is important to note that probation is a period of time in which an employee can be trained to do the work and in which an
assessment can be made of his or her aptitude and capacity to do the work once trained or partly trained: Mann v Ross (1999)
97 IR 385 at 390 . An employee on probation can expect to be counselled and informed if he or she is not meeting a
requirement of the position and warned of the possible failure of meeting that requirement: East Kimberley Aboriginal Medical
Service v The Australian Nursing Federation (2000) 80 WAIG 3155 at [49]. Probation is an extension of the hiring process.
The fact that the respondent made no assessment of Mr Brown during, or at the conclusion, of his probation entitled Mr Brown
to believe that he had performed his duties to the respondent’s satisfaction. If he had not produced sufficient new business from
new clients to the respondent’s satisfaction, he would have been told and his employment would not have continued beyond
the probationary period. However he was not told and at the end of the probationary period he became a permanent employee
in the terms of the contract of employment.

30 It is simply not open to Mr Mackie to ignore the probationary period in the contract of employment. That period is as binding
on the company to observe it as it is upon the employee. The fact that he did so demonstrates poor management. It also means
that the company cannot fairly say that by mid-February Mr Brown was not doing the job and should be given a written
warning when up to 21 January 2003 it had accepted all of the work he had done without any criticism whatsoever. Mr Brown
could not have been fairly warned for not doing something which he had not been previously required to do. The warning letter
which was sent to him was therefore quite out of order where it referred to “a number of discussions and meetings”, being
aware of budget requirements and targets and being supplied with monthly and year-to-date figures on a regular basis.

31 Further, the letter of warning gave Mr Brown four weeks to show an improvement. However, Mr Brown was not given four
weeks. He was dismissed after three weeks. It is not to the point for the respondent to say that there was not going to be an
improvement in four weeks therefore the respondent did not need to wait. The point is that the respondent itself did not follow
its own warning procedure.

32 In any event, for the respondent to have allowed Mr Brown to work without criticism for a period of almost four months and
then give him less than four weeks to meet a budget in an area of his position that was not his primary role or face dismissal
seems quite unreasonable. The respondent had given Mr Brown three months to demonstrate that he was capable of doing all
aspects of the job. If, as is the case here, on or about 19 February 2003 the respondent for the first time drew attention to a new
requirement to meet budget, simple fairness would indicate that Mr Brown should be given at least an equivalent period to do
so to demonstrate his capacity.
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33 In considering Mr Brown’s claim of unfair dismissal I also take the following into account—
34 (1) The written contract of employment did not accurately reflect even Mr Brown’s position title. The position

he held was creative account manager but the title of the position in his employment contract was account
manager. Any requirement of the position to find new business from new clients, a requirement which the
respondent thought important enough to warrant dismissal if it is not met, is not even stated in the contract
of employment.

35 (2) The probationary period of employment was not observed at all by the respondent (as I have already stated).
36 (3) The respondent did not even dismiss Mr Brown in accordance with his contract of employment. It dismissed

Mr Brown orally when the contract required the dismissal to be in writing. Further, the contract required
four weeks’ salary in lieu of notice to be paid but at the time of dismissal Mr Brown was dismissed with
three weeks’ salary in lieu of notice.

37 It was quite unfair for Mr Brown to have been dismissed in the manner, and for the reasons, that he was dismissed. I therefore
find that his dismissal was unfair.

38 Mr Brown does not seek reinstatement. The respondent objects to reinstatement. I consider that the passage of time and the
breakdown in the relationship between the respondent and Mr Brown leads to the conclusion that reinstatement is
impracticable. For the same reasons, I find that re-employment is impracticable.

39 I turn to consider compensation for the loss and injury caused by the dismissal. In this regard, the evidence given by Mr Brown
that he was out of work for 130 days before commencing new employment on 28 July 2003, that he looked diligently for
alternative employment during that time, that he had to borrow money from his parents to meet financial commitments, that he
attended TAFE training college and attempted to do small design and print broking from home was not cross-examined. I
therefore accept that evidence.

40 Compensation is payable to Mr Brown for the loss caused by the dismissal. One issue to be considered is how long he is likely
to have remained with the respondent had the dismissal not occurred. Mr Brown’s evidence from the tenor of his reply to the
letter of warning is that he had every intention of sourcing new business. Mr Mackie’s evidence is that he did not believe Mr
Brown understood the position and that Mr Brown was not capable of doing the job.

41 The extent to which Mr Brown would have been able to find new business from new clients is not entirely clear from the
evidence. Further, it is to be noted that it was not his primary role and that there is no criticism of his performance in his
primary role. However, I consider that once he agreed to source new business he should have been given a period equal to the
probationary period to demonstrate he could meet the requirement. That period, together with a further four weeks’ notice (to
take into account the possibility his employment may have fairly been ended if he did not meet the requirement) is a period of
time not significantly shorter than the period of time Mr Brown was unemployed following his dismissal. On the evidence I
consider it quite likely that Mr Brown’s employment would have lasted for that period of time.

42 I consider that Mr Brown has attempted to mitigate his loss for the reasons given above. There is no suggestion that Mr Brown
earned any other income during the above period of time.

43 The compensation to be ordered will be the salary Mr Brown would have earned between the date of his dismissal and 28 July
2003 less four weeks being the pay in lieu of notice he has received. The compensation will also include the value of the
superannuation contributions to be made on his behalf as per his employment contract, together with the value of annual leave
that would have accrued, for that period of time. An order will issue requiring the payment to him of the money which
represents the loss outlined above.

44 Mr Brown also claims compensation for injury caused by the dismissal. Mr Brown’s evidence in this regard is that he was
shocked at the dismissal. He felt he had been cheated because of the efforts he had put in. He also felt angry and upset. He
became worried about his financial situation. He had to borrow money from his parents. He stated that he lost self confidence
and felt he had lost control of his life. His hands had been shaking and he felt sick to the stomach when he telephoned his wife
shortly after he had been dismissed.

45 The word “injury” as that is used in s.23A of the Industrial Relations Act 1979 is not defined. Dismissal in virtually every case
will cause the employee disappointment distress and a host of unpleasant personal feelings Manuel v Pasminco Cockle Creek
Smelter (1998) 83 IR 135 at 162. There needs to be unusual or exacerbating circumstances before such an order is made (Coms
21 Limited v Liu and Others (2000) 47 AILR 4-229) although not every claim for injury necessarily involves expert evidence
of emotional trauma. I do not regard the evidence in this matter as demonstrating an injury above and beyond what might
normally accrue in the circumstances of a dismissal and do not consider that Mr Brown’s evidence demonstrates injury for
which compensation ought now be awarded. The claim for compensation for injury is not made out and will be dismissed.

46 The Minute of a Proposed Order now issues.

_________

2004 WAIRC 10596
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MAURICE MARCUS BROWN, APPLICANT
v.
ADCORP AUSTRALIA LIMITED, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE THURSDAY, 29 JANUARY 2004
FILE NO. APPLICATION 445 OF 2003
CITATION NO. 2004 WAIRC 10596
_________________________________________________________________________________________________________

Result Order issued.
Representation
Applicant Mr M. Richardson (as agent)
Respondent Mr R. Grigoroff (as agent)
_________________________________________________________________________________________________________
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Supplementary Reasons for Decision
1 Following the publication of the Reasons for Decision on 8 January 2004 the parties negotiated regarding the amount which

represents the salary Mr Brown would have earned between the date of his dismissal and 28 July 2003 less four weeks, the
value of the superannuation contributions to be made on his behalf and the value of annual leave that would have accrued for
that period of time. On 22 January 2004 Mr Grigoroff set out in writing his calculation that these amounts are $14,230.92,
$1,626.95 and $1,515.65 respectively. These total $17,373.52. On 28 January 2004 Mr Richardson advised that he agreed with
the calculations supplied by Mr Grigoroff. Therefore, the order now issues providing that Adcorp Australia Limited forthwith
pay Maurice Marcus Brown the sum of $17,373.52 by way of compensation for the loss caused by the dismissal.

2 Order accordingly.
_________

2004 WAIRC 10597
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MAURICE MARCUS BROWN, APPLICANT
v.
ADCORP AUSTRALIA LIMITED, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE THURSDAY, 29 JANUARY 2004
FILE NO. APPLICATION 445 OF 2003
CITATION NO. 2004 WAIRC 10597
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal granted.
Representation
Applicant Mr M. Richardson (as agent)
Respondent Mr R. Grigoroff (as agent)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr M. Richardson (as agent) on behalf of the applicant and Mr R. Grigoroff (as agent) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby—
(1) DECLARES

(a) THAT Maurice Marcus Brown was unfairly dismissed by Adcorp Australia Limited.
(b) THAT re-employment and reinstatement are both impracticable.

(2) AND ORDERS
(a) THAT Adcorp Australia Limited forthwith pay Maurice Marcus Brown the sum of $17,373.52 by

way of compensation for the loss caused by the dismissal.
(b) THAT the claim for compensation for injury caused by the dismissal be hereby dismissed.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________

2004 WAIRC 10439
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KYM ERIN BURKE, APPLICANT
v.
KERR MEDIA SALES, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 8 JANUARY 2004
FILE NO. APPLICATION 1400 OF 2003
CITATION NO. 2004 WAIRC 10439
_________________________________________________________________________________________________________

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal –Outstanding contractual
entitlements - Redundancy – Fair go all round not afforded – Applicant dismissed unfairly – Quantum
of compensation - Contractual entitlements claim granted - Industrial Relations Act 1979 (WA) s
23 & s 29(1)(b)(i) and (ii).

Result Applicant dismissed unfairly; compensation awarded. Contractual benefits claim granted
Representation
Applicant Mr P H Burke as agent
Respondent No appearance
_________________________________________________________________________________________________________
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Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 This is an application made pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979 (“the Act”). The applicant
Ms Kym Burke states in her application that she was employed by Kerr Media Sales as an office manager from 13 May
2002 until 29 August 2003, working 35 hours per week with a net weekly payment of $352.11. She says at paragraph 20 of her
claim—

“I feel I was unfairly dismissed because I was dismissed without any notice and was never made aware, by my employer,
that I was not fulfilling my job description to his satisfaction. No performance related warnings were ever given during
my employment by Kerr Media Sales.”

The applicant does not seek reinstatement to her former employment. At paragraph 23 of her claim she seeks payment for her
final week of employment, outstanding holiday pay and payment in lieu of notice or redundancy payment. She also seeks
payment of superannuation; however, given the circumstances of this application it is not a matter that can be dealt with by the
Commission.

2 This matter was filed in the Commission on 19 September 2003 and a declaration of service was filed on 25 September 2003. I
note from the file that the respondent did not file a notice of answer and counter proposal. The matter was listed for a
conciliation conference on 2 December 2003. Prior to the conference a friend of Mr Kerr’s contacted the Commission by
telephone and advised that Mr Kerr had been admitted to hospital and was unable to attend the conference. The matter was
adjourned. On 8 December 2003 the Commission unsuccessfully attempted to contact the respondent, there being no further
contact from the respondent the matter was listed for a conciliation conference on 18 December 2003. There was no
appearance from the respondent at the conference and the matter was referred to hearing. The parties were sent a notice of
hearing at the addresses on record on 31 December 2003 advising that the matter would be heard on 8 January 2004.

3 At hearing on 8 January 2004 there was no appearance from the respondent. Given the history of the file and the non response
from the respondent I decided to hear the matter in the absence of the respondent.

4 The applicant says that she attended training with the respondent and then was offered a full-time position by Mr Kerr. The
contract was a verbal contract and Mr Kerr and Ms Burke did not discuss the terms of the contract. She commenced work on
13 May 2002 performing the duties as listed in the application and worked there continuously until her time of dismissal on
29 August 2003. Mr Kerr telephoned her to advise that she was no longer employed as the company was suffering from
insufficient business and she was no longer required. Ms Burke says that Mr Kerr advised that he would contact her again but
never did. She attempted to contact him in various ways but was unsuccessful. Following her termination she was employed
the following Wednesday by Media Decisions on a full time basis and is paid about $100 more per week net in her new
employment.

5 In the lead up to her dismissal Ms Burke says that she had worked some part days due to a lack of business. This happened on
occasion and on Mr Kerr’s instruction for approximately two months prior to her dismissal. She still received her full-time pay.
She says that Mr Kerr advised her to go home two days prior to her termination due to a lack of work. She was then dismissed
without notice, without warning and without any payment including her accrued annual leave and her last week of pay. She
says that she took 7 days sick leave whist she was employed but never took or was paid any annual leave.

6 I have no reason to doubt the credibility of the applicant she came forward and gave her evidence in a frank manner
7 I find that the applicant was made redundant due to the loss of business experienced by the respondent. I find also that the

respondent did not comply with the terms of the Minimum Conditions of Employment Act 1993 and did not discuss with Ms
Burke in any way the impact of the decision to make her job redundant. I find that in the circumstances the dismissal was
unfair in that Ms Burke had no forewarning and was not paid notice (Undercliffe Nursing Home –v- Federated Miscellaneous
Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385). Reinstatement is not possible
and I find that the loss she has suffered is the loss of notice of two weeks. She commenced a better paying position
approximately three days after her termination. I use as a guide section 170CM of the Federal Workplace Relations Act 1996,
and two weeks of notice would be payable given the length of service of the applicant and her age.  I would therefore award an
amount of $704.22 net in compensation.

8 The applicant says that she is owed annual leave for the period of her employment and that she did not take any annual leave
while in the respondent’s employ. As I have indicated earlier I have no reason to doubt the credibility of the applicant and
would award the amounts she seeks in annual leave. She was employed for 68 weeks, giving her an annual leave entitlement of
26.15 days or a sum of $1,315.38 net.

9 The applicant says that she was not paid for her last week of employment and I accept her evidence. She is therefore due a sum
of $352.11 net in wages. If I add the amounts together for denied contractual benefits then Ms Burke is due a sum of
$1,667.49 net. As indicated I would also order an amount of $704.22 net in compensation. I would order that these amounts be
paid within 7 days of the date of the order.

_________
2004 WAIRC 10511

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES KYM ERIN BURKE, APPLICANT

v.
KERR MEDIA SALES, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER MONDAY, 19 JANUARY 2004
FILE NO. APPLICATION 1400 OF 2003
CITATION NO. 2004 WAIRC 10511
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded. Contractual benefits claim granted
Representation
Applicant Mr P H Burke as agent
Respondent No appearance
_________________________________________________________________________________________________________
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Order
HAVING heard Mr P Burke on behalf of the applicant and there being no appearance for the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

(1) DECLARES that the applicant, Kym Erin Burke, was harshly and unfairly dismissed by the respondent on the
29th day of August 2003;

(2) DECLARES that reinstatement is impracticable;

(3) ORDERS that the respondent do hereby pay within 7 days of this order, as and by way of compensation, the
amount of $704.22 to Kym Erin Burke.

(4) ORDERS that the respondent do hereby pay within 7 days of this order, as and by way of denied contractual
entitlements, the amount of $1,667.49 to Kym Erin Burke.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2003 WAIRC 10341
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CATHERENE MARY CAMERON, APPLICANT
v.
DOUGLAS WINSTON MILLAR TRADING AS MILLAR MANAGEMENT SERVICES,
RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE FRIDAY 19 DECEMBER 2003
FILE NO/S. APPLICATION 2057 OF 2002
CITATION NO. 2003 WAIRC 10341
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement. Application for contract benefits partially allowed.

Representation
Applicant Mr R Van Beek (as agent)
Respondent Mr E Rea (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application by Catherene Mary Cameron (“the applicant”) pursuant to s.29(1)(b)(i) and (ii) of the Industrial

Relations Act of 1979 (“the Act”). The applicant alleges that she was unfairly terminated when she was dismissed from her
employment with Douglas Winston Millar trading as Millar Management Services (“the respondent”) on 3 December 2002.
The applicant also claims that she is due benefits under her contract of employment. The respondent denies that the applicant
was unfairly terminated and argues that the applicant was made redundant. The respondent also denies that the applicant is due
any monies under her contract of employment.

Background
2 The applicant commenced employment with the respondent on 27 May 2002 as an administration co-ordinator. This position

entailed supervising administrative staff, preparing weekly reports and keeping office work flowing. The applicant undertook
financial reconciliation and dealt with debtors and creditors. The respondent’s principal, Mr Douglas Millar asked the applicant
to sign a written contract of employment and the applicant did so on 14 June 2002 after she negotiated the terms Mr Millar.
This contract (Exhibit A1, document A6) confirmed that the applicant would be on a base salary of $35,000 per annum which
would increase to $40,000 after a three month probationary period. Superannuation entitlements were paid in addition to the
base salary. Working hours were from 8.30am to 5.00pm with one hour for lunch and either party was required to give one
week’s written notice on termination or resignation.

Applicant’s evidence
3 The applicant stated that approximately four months after she commenced employment Mr Millar attempted to reduce her

salary from $40,000 per annum to approximately $32,000 per annum. The applicant stated that she had a meeting with
Mr Millar on 17 September 2002 and was told that he was terminating another employee and that the applicant could
undertake her duties on a lesser salary of $30,000. Mr Millar told the applicant that her duties would include dealing with
payroll, debtors, creditors and insurances. He told the applicant that she would have to either accept this position or she would
be terminated. The applicant asked how much notice she would receive if she was to be terminated and Mr Millar advised her
that she would be given one week’s notice. Mr Millar approached the applicant on the afternoon of 17 September 2002 and the
applicant advised him that she was not impressed with the salary offered to her. Mr Millar then increased his offer to $35,000.
The following day Mr Millar called the applicant into his office and asked the applicant for her decision on the new position.
The applicant told Mr Millar that she declined to take up the new position as she was aware that the employee who undertook
this job worked long hours and worked most Saturdays.

4 On 2 October 2002 the applicant sent an email to Mr Millar asking for clarification of the hours she was being expected to
work and her revised duties so that she could draft an employment contract in response to his offer. The applicant also asked
whether her situation was to be reassessed after three months as indicated to her previously by Mr Millar. The applicant gave
evidence that Mr Millar did not respond to this email. The applicant stated that as she was working an additional ten hours
longer per week for the respondent than in her previous position she needed more information before she could decide whether
or not she would remain working with the respondent or accept being terminated.
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5 The applicant stated that on 2 October 2002 Mr Millar offered her a secondment to work with Mr Terry Manester whose
business manufactured kitchen cabinets. Mr Millar told the applicant that she would assist Mr Manester with office
management, debtor, creditor and MYOB work. She was told that the daily hours would be shorter and that she would be
starting with Mr Manester on 7 October 2002. The applicant understood this position would be on a secondment basis working
three days per week for three months. On the other two days of the week she was to continue working with the respondent. The
applicant understood that all of her wages would continue to be paid by the respondent whilst she worked part time with Mr
Manester.

6 When the applicant was paid for the four week period ending 11 October 2002 her salary had been reduced from
$40,000.00 per annum to $32,000.00 per annum. She stated that at no stage did she agree to her wages being dropped in this
way.

7 In mid October 2002 letters were exchanged between the respondent and Mr Manester concerning the applicant’s wages and
taxation to be paid. The applicant stated that in the middle of October 2002 she received a revised conditions of employment
document from Mr Millar and she was told if she did not sign the document she would be given one week’s notice of
termination. The document confirmed that she would be employed by the respondent for two days a week and she would be on
a salary of $35,000 per annum inclusive of superannuation. The applicant stated that she did not agree to this change to her
remuneration and she refused to sign the contract.

8 The applicant gave evidence that at the time she was working with Mr Manester the respondent employed an additional three
employees who carried out the duties she previously undertook.

9 The applicant kept detailed notes of her discussions with Mr Millar and the events surrounding discussions about her contract
of employment and she frequently sent emails to Mr Van Beek confirming these discussions. On 1 November 2002 the
applicant gave evidence that Mr Millar told her that he would like her to return to the respondent’s office permanently by
15 January 2003. This was confirmed in an email to Mr Van Beek as follows, formal parts omitted—

“DOUG SPOKE TO ME TODAY, 1/11/02 AND SAID HE WOULD LIKE ME BACK AT THE OFFICE
PERMANENTLY BY 15 JANUARY 2002.
HE SAID I WAS TO FINISH AT THE MANESTERS AND EMPLOY SOMEONE ELSE TO CONTINUE ENTERING
THEIR BOOKS.
HE ASKED ME HAVE I SIGNED MY CONTRACT YET AND WHERE WAS IT. (sic) WHEN I SAID AT HOME
(sic) HE SAID WHAT ARE YOU DOING WITH IT, I SAID SOMETHING ALONG THE LINES THAT I HAVE IT
UP ON THE DUNNY WALL. HE LAUGHED AND SAID WHY. (sic) I SAID THAT IS WHERE IT BELONGS AND
I AM THROWING DARTS AT IT. HE CONTINUED TO LAUGH AND SAID YOU BITCH MORE THAN ONCE.
THIS WAS HEARD BY MARK MEANEY AND CHRISTINE SHEEN AT THE TIME AND MARION COCKCROFT
(sic)
HE TOLD ME TO FINISH ALL MY WORK BEFORE I LEAVE WHICH WAS IMPOSSIBLE AND TO EMAIL HIM
ON THE WEEKEND CONCERNING COMING BACK TO THE OFFICE PERMANENTLY FROM 15 JANUARY.
HE SAID I HAVE NO IDEA WHAT YOU WANT AND LEFT.”

(Exhibit A1, document A29).

10 The applicant stated that Mr Millar repeatedly asked her when she was going to sign a new employment contract and this was
confirmed in an email to Mr Van Beek on 21 November 2002 (Exhibit A1, document A30). This email states that Mr Millar
continued to press her to sign her employment contract, that there was not a lot of work for her to undertake on 21 November
2003 at the respondent’s office and that she was required to teach a new employee how to lodge ASIC documents
electronically.

11 The applicant claimed that the wages that she was due to be paid on 8 November 2002 were not paid until
20 November 2002 and as a result of her pay not being transferred into her bank account on time she incurred $135.00 dollars
in bank fees. She gave an invoice to Mr Millar seeking reimbursement of these bank fees (Exhibit A1, document B4) however,
this amount was never paid by Mr Millar.

12 On or about 22 November 2002 the applicant responded to Mr Millar with a revised draft contract (Exhibit A1 document B6).
The applicant stated that Mr Millar then contacted her on 3 December 2002 and told her that due to financial difficulties as a
result of the drought and the problems farmers were experiencing he was terminating her by the payment of one week’s notice.
He then said that a letter would be sent to the applicant confirming this and her final payment. This discussion is confirmed in
a note made by the applicant dated 3 December 2002 (Exhibit A1, document B9). The applicant stated that she visited the
respondent’s premises on 4 December 2002 to collect personal documents and to say goodbye to other staff. The applicant
stated that she did not receive her letter of termination until 23 December 2002. As a result of this delay the applicant
maintains that her notice period commenced on this date and she is therefore entitled to a payment for notice up to
30 December 2002. The applicant also claims that she is entitled to payment the hours she worked in excess of ordinary hours
as her contract of employment stated her ordinary hours were 38 hours per week and she worked on average 45 hours per
week.

13 The applicant tabled a number of documents detailing the number of employees who had worked for the respondent during her
employment with the respondent and she stated that a number of the respondent’s employees were terminated at about the
same time as she was terminated. The applicant claimed that other employees had been subjected to the same treatment by
Mr Millar as they were also pressured to accept pay cuts. The applicant claimed that some employees were given wage
increases when she worked with the respondent.

14 After ceasing employment with the respondent the applicant continued to work with Mr Manester until the last week in
December. Five weeks after ceasing employment with the respondent the applicant obtained full-time employment initially
earning $32,000 per annum and after six months this increased to $35,000 per annum. At termination the applicant was paid
annual leave entitlements due to her however this was paid at the rate of $32,000.00 per annum.

15 Under cross-examination it was put to the applicant she was advised prior to her termination that her position would cease due
to the respondent experiencing financial difficulties. The applicant replied that she understood that the duties she undertook
still needed to be done when she was terminated and that the issue of the respondent’s financial difficulties was only raised
with her on 3 December 2002 when she was terminated.

16 The applicant understood that she was working with Mr Manester on a secondment basis and that she would be returning to
employment with the respondent in January 2003 once Mr Manester’s books were up to date. The applicant confirmed that her
wages were paid by Mr Manester when she was working for his business.
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Respondent’s evidence
17 Mr Millar is an accountant and is the respondent’s Principal. He has been working in the accounting industry for 28 years. Mr

Millar confirmed that the respondent’s business is to provide accounting and tax services to a range of different entities and
that 75 percent of the respondent’s clients are farmers. He gave evidence that in October/November 2002 the respondent
suffered a 40 to 60 percent decline in gross fee income compared to the previous two years and this led to pressures on the
viability of the respondent’s business. Mr Millar stated that in June 2002 gross fees amounted to approximately $1.1 million
and by June 2003 this figure had declined to $617,000. Mr Millar stated during this period he borrowed from other entities
linked to the respondent’s operations as well as taking out bank loans and loans from other partners in order to assist the
respondent’s operations. Mr Millar said he was embarrassed at one point because the respondent’s wage cheque bounced.
Mr Millar stated that the blame for the respondent’s poor performance was not entirely due to the drought as there was also an
issue with the expertise of the accountants whom the respondent employed. In support of the respondent’s claim that it was
experiencing financial difficulties the respondent sough to tender documents detailing the financial status of the respondent’s
operations. As the document was not certified and the applicant objected to this document being tendered the respondent’s
financial statements for 2002/2003 were not submitted into evidence. Mr Millar stated that many of his clients were small
businesses and that some of their cheques had been recently dishonoured. He claimed that many of his clients were delaying
payment of monies owing to the respondent and this placed further pressure on the respondent’s business. He stated that he
was working seven days a week and long hours to keep the business going. Mr Millar confirmed that in order to ensure the
respondent’s ongoing viability he retained and rewarded three long term employees with pay rises at the end of 2002 on the
basis that they had achieved their over budget targets and it was cheaper to reward them rather than lose their services.

18 Mr Millar stated that the applicant was initially employed as an assistant administrative officer and her role was to look after
debtors and creditors. The applicant eventually undertook a computer support role dealing with the lodgement of Australian
Securities and Investments Commission (“ASIC”) documents. He stated that he decided to have the applicant working part-
time with Mr Manester to minimise the respondent’s costs. When the position with Mr Manester became available he told the
applicant that she could accept being terminated or she could continue working part-time. Mr Millar stated that he discussed
these choices with the applicant and he understood that she agreed to the change in employment. Mr Millar gave evidence that
a number of meetings were held with the applicant in relation to her move to work with Mr Manester but he could not recall
the dates and the conversations of these meetings. Mr Millar stated that when the applicant commenced employment with
Mr Manester she continued to be employed by the respondent on a part-time basis.  He stated that at no stage was the applicant
seconded to work with Mr Manester. Mr Millar stated that he wanted the applicant to continue working with the respondent
however he could not afford to employ her for five days a week.

19 Mr Millar stated that the respondent’s problems continued into 2003 and the applicant was not replaced once she was
terminated. Mr Millar stated that ASIC work is currently being undertaken by a contractor as well as other employees and he
confirmed that after the applicant was terminated two temporary staff were employed but he stated that it was only for a short
period. He could not recall if the applicant trained any other employee to undertake her duties.

20 Mr Millar confirmed that he terminated the applicant by telephone on a day that she was working with Mr Manester. During
this conversation Mr Millar told the applicant that the situation “was tight” and he had no other choice but to terminate her.

21 Mr Millar stated that the applicant was chosen for redundancy because it was cost effective for the respondent. Mr Millar was
asked why the applicant had to wait for 12 days in November 2002 for her wages to be paid. Mr Millar stated that he was
possibly away at the time the wages were due to be paid. When Mr Millar was asked if the applicant’s superannuation
entitlements had been paid he claimed that the required contributions had been paid on the day prior to the hearing
(8 September 2003).

Submissions
22 The applicant submits that she was not made redundant when she was terminated by the respondent on 3 December 2002. The

applicant maintains she was terminated because of conflict with Mr Millar over his attempts to unilaterally reduce the
applicant’s salary. The applicant submits that after her period of probation finished Mr Millar harassed her into accepting a
salary lower than the salary due to the applicant under her initial contract with the respondent. The applicant maintains that
when the applicant and Mr Millar could not agree on a revised contract Mr Millar terminated her. No mention was made of any
economic down turn or financial difficulties during discussions with Mr Millar over her contract. The first mention of financial
difficulties was when the applicant was terminated. The applicant argued that she was seconded to work with Mr Manester
because she would not sign the new contract offered to her by Mr Millar. The applicant claims that as a number of the
respondent’s staff were dealt with in a similar fashion to her, this adds weight to her argument that she was not terminated due
to a genuine redundancy situation.

23 The applicant argues that she remained a full-time employee with the respondent on secondment when she was employed by
Mr Manester and that she was entitled to the terms and conditions of her initial contract of employment for this period of
employment.

24 The applicant is seeking compensation for her unfair dismissal and injury, and $10,127.64 in contractual benefits due to her.
This amount includes $132.00 in annual leave entitlements owing to her based on a salary of $40,000 per annum, $135.00 in
bank charges incurred due to the late payment of her wages in November 2002, superannuation entitlements, an additional
payment in lieu of notice, $4,500 for overtime and $2,000 in wages being the difference paid to the applicant for the last three
months of her employment when she was paid at a lower rate instead of her salary of $40,000.00.

25 The respondent maintains that the applicant was terminated due to a genuine redundancy situation. Prior to the applicant being
terminated the respondent reviewed its operations and decided to reorganise its business. The respondent concedes that even
though the process used in making the applicant redundant did not comply with the requirements of the Minimum Conditions
of Employment Act 1993 (“the MCE Act”) the applicant would have been made redundant in any event.

26 The respondent acknowledges that the applicant did not sign a revised contract after she commenced employment with the
respondent. However, the respondent argues that as the applicant accepted work with the respondent on a part-time basis from
October 2002 through to December 2002 on a lower rate of pay she is thus not owed any benefits under her contract of
employment.

Findings and Conclusions
Credibility

27 I listened carefully to the evidence given by both witnesses. In my view the applicant gave her evidence honestly and to the
best of her recollection and much of the applicant’s evidence was supported by extensive documentation. On this basis I have
no hesitation in accepting the applicant’s evidence. I do not have the same confidence in the evidence given by Mr Millar. Mr
Millar was vague about some issues and not others. Despite Mr Millar undertaking at the hearing to provide certified
information to confirm the respondent’s financial position subsequent to the hearing he did not do so. At the hearing Mr Millar
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claimed that the applicant’s superannuation entitlements had been paid yet subsequent to the hearing the respondent’s agent
conceded that this payment had not been made. I have thus formed the view that Mr Millar’s evidence is unreliable and lacks
credibility. Therefore, where there is any inconsistency in the evidence given by Mr Millar and the applicant I prefer the
applicant’s evidence.

28 I turn now to the principles in relation to these matters and my findings and conclusions.
Was the Applicant made Redundant?

29 The respondent maintained that the applicant was terminated due to her position becoming redundant. On the evidence before
me it is my view that the applicant was not dismissed due to a genuine redundancy situation. I accept the applicant’s argument
that she was terminated due to an ongoing dispute between herself and Mr Millar over his attempts to unilaterally vary the
applicant’s terms and conditions of employment soon after the applicant completed her probationary period in August 2002.

30 I find that the applicant commenced employment with the respondent on 27 May 2002 as an administration co-ordinator on a
salary of $35,000 per annum, excluding superannuation entitlements. It was not in dispute that the applicant’s base salary was
increased to $40,000 after a three month probationary period. The evidence was clear that Mr Millar initially attempted to
reduce the applicant’s salary from $40,000 per annum to $30,000 in mid September 2002 when Mr Millar offered the applicant
a new position with a salary of $30,000.00 per annum. On this occasion Mr Millar informed the applicant that she would either
have to accept this new position and salary or she would be terminated. I note that even though the applicant did not take up
this position, she was not terminated at this point in time.

31 I find that Mr Millar continued to attempt to re-negotiate the applicant’s conditions of employment throughout October and
November 2002. I find that Mr Millar sent the applicant a revised contract in mid October 2002 and the applicant countered
with a revised contract in late November 2002. The evidence of both the applicant and Mr Millar in these proceedings was that
notwithstanding these attempts by Mr Millar to re-negotiate the applicant’s conditions of employment the applicant did not
agree to any reduction in her salary package of a base salary of $40,000 plus superannuation. I find that even though the
applicant accepted working two days per week with the respondent when the applicant went to work with Mr Manester on
8 October 2002 to undertake office duties for three days per week she continued to dispute being paid the lower rate of pay she
was then being paid by the respondent. I accept that Mr Millar asked the applicant on a number of occasions when she was
going to accept a revised contract containing a lower salary and that these requests were confirmed in the content of a number
of emails sent by the applicant to Mr Van Beek between 23 September and the end of November 2002 (Exhibit A1, documents
A13, A15, A16, A17, A18, A29 A30 and A31).

32 When the applicant commenced working with Mr Manester no mention was made of any financial difficulties that the
respondent may have been experiencing at the time. I accept that the applicant understood that working with Mr Manester
three days per week was to be a temporary arrangement lasting approximately three months and this is confirmed in an email
the applicant sent to Mr Van Beek (Exhibit A1 document 29). This email states that on 1 November 2002 the applicant was
told by Mr Millar that he anticipated that she would return to the respondent’s office on a permanent basis in mid
January 2003.

33 I find that whilst the applicant was employed with Mr Manester additional staff were appointed by the respondent to work at
the applicant’s computer station undertaking some of the applicant’s usual duties. I also accept the applicant’s evidence that
when she was working part-time for the respondent she taught one employee to undertake the lodgement of electronic ASIC
documents which was one of her normal duties.

34 It is my view that the applicant’s refusal to accept the reduced terms and conditions of employment offered to her by Mr Millar
led to Mr Millar terminating the applicant on 3 December 2002. I find that in response to the applicant’s counter proposal
which was put to Mr Millar by the applicant at the end of November 2002, Mr Millar contacted the applicant on
3 December 2002 and informed her that she was to be terminated and she would be given a payment of one weeks’ pay in lieu
of notice. I do not accept Mr Millar’s argument that the applicant was terminated due to the respondent’s financial difficulties.
I accept the applicant’s evidence and I find that during the period of her employment with the respondent a number of the
respondent’s employees were terminated and that the respondent employed a number of additional employees both prior to and
after the applicant’s termination. This was confirmed by Mr Millar’s evidence whereby he stated that subsequent to the
applicant being terminated contractors were employed by the respondent to undertake some of the work previously done by the
applicant and that after the applicant was terminated two temporary staff were also employed by the respondent. It is also clear
that in early November 2002 Mr Millar envisaged the applicant returning to work full-time with the respondent in mid-January
2003 (Exhibit A1, document 29). Mr Millar’s claim that the respondent was experiencing financial difficulties at the time the
applicant was terminated was not supported by credible documentation and the figures Mr Millar tried to have tendered in
support of this claim were both uncertified and inconsistent. Even though Mr Millar had the opportunity to submit certified
accounts subsequent to the hearing in support of the claim that the respondent was suffering a downturn he did no do so.

35 Given these findings it is my view that the applicant was not made redundant when she was terminated by the respondent on
3 December 2002.

Was the Applicant Unfairly Terminated?
36 The test for determining whether a dismissal is unfair or not is well settled. The question is whether the employer acted

harshly, unfairly or oppressively in dismissing the applicant (Undercliffe Nursing Home v. Federated Miscellaneous Workers
Union of Australia, Hospital Service and Miscellaneous WA Branch (1985) 65 WAIG 385). The onus is on the applicant to
establish that the dismissal was, in all the circumstances, unfair. Whether the right of the employer to terminate the
employment has been exercised so harshly or oppressively or unfairly against the applicant as to amount to an abuse of the
right needs to be determined. A dismissal for a valid reason within the meaning of the Act may still be unfair if, for example, it
is effected in a manner which is unfair. However, terminating an employment contract in a manner which is procedurally
irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and Byrne v.
Australian Airlines (1995) 61 IR 32). In Shire of Esperance v. Mouritz (op cit), Kennedy J observed that unfair procedures
adopted by an employer when dismissing an employee are only one element that needs to be considered when determining
whether a dismissal was harsh or unjust.

37 In a recent Full Bench decision Kevin East v Integral Business Systems Pty Ltd (unreported) (FBA 22 of 2003) delivered on
8 December 2003, his Honour the President stated—

“It is not, of course, open to an employee or employer to unilaterally vary the terms of the contract of employment. If
a party to a contract varies or attempts to force upon some other party some alteration in the contract which is not
contracted for or agreed to, the party so attempting will very likely commit a breach of the contract. It is not always
clear, if there is a consensual change, whether the parties have varied or cancelled the existing contract. If the breach
amounts to repudiation, it will confer on the other party the right to regard the contract as at an end and to sue for
damages. Working under changed arrangements for a time will not necessarily constitute acceptance of any purported
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variation or substitution of a new contract. More than mere acquiescence in any purported variation in the terms is
required. Whether the changes result in the new contract being created is, of course, a matter of fact and law (see
generally the reference to these principles in Byrne v Twaddle t/a Mount Hospital Pharmacy and Twaddle t/a Mount
Hospital Pharmacy v Byrne (2003) 83 WAIG 5 at 12 (FB)).”

38 It is my view that the applicant was treated unfairly when she was terminated by the respondent on 3 December 2002. I have
already found that the applicant was terminated because she would not agree to a reduction in her salary as proposed by Mr
Millar. In my view it was unfair for the respondent to claim that the applicant was being terminated due to a redundancy
situation when the true reason centred around the applicant refusing to agree to a reduction in her terms and conditions of
employment. Even though the applicant was paid a lesser salary after 7 October 2002 she continued to dispute this lower
salary. As late as 22 November 2002 the applicant proposed an alternative set of terms and conditions to Mr Millar. In the
event Mr Millar and the applicant did not agree on a revised contractual arrangement. In terminating the applicant as a result of
her refusal to accept a lesser salary I find that the respondent repudiated its contract of employment with the applicant as the
respondent’s actions amounted to a breach of its initial contractual arrangement with the applicant.

39 I find that the applicant was denied procedural fairness given the manner of her termination. She was given no warning about
her impending termination and no information was given to the applicant about the respondent’s alleged financial difficulties
prior to her termination. Nor was the applicant given any opportunity to properly canvass the reasons for her termination given
that Mr Millar’s terminated the applicant during a telephone conversation. Mr Millar had ample opportunity to meet with the
applicant to discuss the reasons for her termination but chose not to do so. In this regard Mr Millar’s actions fell well short of
what should have taken place.

40 I find that the respondent breached its contractual obligations to the applicant when terminating the applicant. When Mr Millar
contacted the applicant by telephone on 3 December 2002 and told the applicant that he was giving her one week’s notice of
her termination and that she was not required to work out her notice period this was contrary to the terms of the applicant’s
contract of employment (Exhibit A1 document A6). There is provision in this contract for either party to give one week’s
written notice of termination. The applicant was not given one weeks’ written notice at termination (she was notified in writing
of her termination on 23 December 2002) and as there was no provision in the applicant’s contract for a payment to be made in
lieu of notice the respondent acted unlawfully (Sanders v Snell [1998] HCA 64 at 16, 196 CLR 329 at 337). I find that these
breaches by the respondent contributed to the unfairness of the applicant’s termination.

41 In all of the circumstances I find that the applicant was unfairly terminated by the respondent. She was not given a fair go all
round.

Compensation
42 I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia

Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.
43 The applicant does not claim reinstatement and in my view, given the particulars of this case reinstatement is impracticable as

in my view the relationship between the applicant and the respondent has broken down. It is clear on the evidence that the
applicant has satisfied the onus on her to seek out alternative employment as she obtained another position five weeks after she
was terminated, earning initially $32,000 per annum and after six months of employment $35,000 per annum.

44 It is my view that the applicant should be compensated for the loss she has suffered due to her unfair termination. I accept that
at termination the applicant was working two days per week with the respondent and three days per week with Mr Manester.
Even though the applicant maintains that she was on secondment to Mr Manester’s business and remained a full time employee
of the respondent throughout this period I find that Mr Manester employed the applicant for three days per week from
8 October 2002 until the applicant was terminated by Mr Manester just prior to Christmas (Transcript page 27). Mr Manester
paid the applicant during this period and the applicant was working under Mr Manester’s direction. I therefore find that from
8 October 2002 the applicant’s contract of employment was varied such that the applicant was employed on a part-time basis
(two days per week) with the respondent and she was employed three days per week by Mr Manester. I also take into account
that the applicant did not contest working with Mr Manester on a part-time basis. The applicant’s loss should thus be based on
the applicant working two days per week with the respondent.

45 I am of the view that the applicant should have her loss calculated on the applicant’s original contracted amount of $40,000 per
annum plus superannuation as at no stage did the applicant agree to a variation of her original contract of employment. Even
though the applicant was paid a lower rate of pay when she worked part-time with the respondent from October 2002 through
to 3 December 2002 it is clear that at no stage during this period that the applicant agreed to being paid this lower rate of pay. I
therefore determine that the applicant is owed five weeks’ wages at the rate of $40,000 per annum on the basis that she was
working two days per week. This amounts to $1,538.46 ($153.85 x 2 days = $307.69 x 5 weeks = $1,538.46) less any payment
for notice already paid by the respondent.

46 The applicant is also claiming compensation for injury. Even though the applicant was terminated by the respondent in a
callous manner and was not given the real reason for her termination I find that the applicant did not demonstrate that she
suffered any injury over and above that normally associated with an unfair termination.

Benefits claimed by the applicant under her contract of employment
47 In an application for contractual benefits under s.29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject

of the claim is a benefit to which the applicant was entitled under his or her contract of employment. It is for the Commission
to determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been
denied under the contract of employment, having regard to the obligations on the Commission to act according to equity, good
conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307).

48 The applicant maintains that she is owed $132 in annual leave entitlements based on her initial salary of $40,000 per annum as
she did not agree to her wages being reduced. She is also claiming $2,000 being the difference in wages of $40,000 per annum
and $32,000 over a period of three months, $135.00 for the bank charges incurred due to the late payment of her wages in
November 2002, $437.68 in superannuation entitlements not paid, $2922.96 as payment in lieu of notice as written notice not
received until 23 December 2002 and $4,500 for overtime. This amounts to a total claim of $10,127.64.

49 There is no provision in the applicant’s contract of employment (Exhibit A1 document A6) confirming that the applicant had
an entitlement to be paid overtime for hours worked in excess of the respondent’s normal office hours nor was the any
evidence of any other agreement (verbal or written) that the applicant had an entitlement to be paid overtime. I therefore reject
the applicant’s claim for overtime payments. As there is no provision in the applicant’s contract nor any evidence of a verbal
agreement to the effect that the respondent would reimburse bank charges incurred for the late payment of wages I also reject
this claim. As it appears that the applicant has been given an additional payment in lieu of notice subsequent to the hearing and
the evidence was not in dispute that the applicant was given notice of her termination on 3 December 2002 (albeit verbal) I
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find that the applicant is not due any further payment in lieu of notice even though her termination was not confirmed in
writing until 23 December 2002. As I have found that the applicant never agreed to a reduction in her salary from $40,000 per
annum plus superannuation, it is my view that the applicant is owed $132 in annual leave entitlements based on the difference
between the rate her annual leave was paid out at termination compared to what she should have been paid based on a salary of
$40,000 per annum. I find that the applicant is also entitled to a wage payment for the period 8 October 2002 up to 3 December
2002 when her wages were paid at a pro rata rate of $32,000.00 instead of her proper base rate of $40,000 per annum. This
amount is to be paid based on the applicant working two days per week during the period 7 October 2002 to 3 December 2002.

50 If the applicant has not received sufficient superannuation entitlements due to her I will also order that superannuation
entitlements due to the applicant be paid by the respondent.

51 I require the parties to confer within seven days of the date of this decision to agree on the amount owing to the applicant in
light of these reasons for decision.

_________
2004 WAIRC 10601

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CATHERENE MARY CAMERON, APPLICANT

v.
DOUGLAS WINSTON MILLAR T/AS MILLAR MANAGEMENT SERVICES, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER FRIDAY, 30 JANUARY 2004
FILE NO/S. APPLICATION 2057 OF 2002
CITATION NO. 2004 WAIRC 10601
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement. Application for contract benefits partially allowed.

_________________________________________________________________________________________________________

Order
HAVING HEARD Mr R Van Beek (as agent) on behalf of the applicant and Mr E Rea (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

1 DECLARES THAT the dismissal of Catherene Mary Cameron by the respondent was unfair and that
reinstatement is impracticable.

2 ORDERS the respondent to pay Catherene Mary Cameron compensation in the sum of $923.12 gross.
3 DECLARES that the respondent denied Catherene Mary Cameron benefits under her contract of employment.
4 ORDERS that the respondent pay Catherene Mary Cameron $1,489.76 gross.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________

2004 WAIRC 10637
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GARY ALLEN CORBETT, APPLICANT
v.
HAMERSLEY IRON TOM PRICE, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 6 FEBRUARY 2004
FILE NO/S. APPLICATION 1084 OF 2002
CITATION NO. 2004 WAIRC 10637
_________________________________________________________________________________________________________

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Issue is not whether the
dismissal was unlawful – Applicant was medically unfit to return to work after accident and the
respondent was unable to identify suitable alternative positions – Respondent took all reasonable steps
to rehabilitate the applicant – Respondent maintained the applicant’s position for 12 months –
Application dismissed – Industrial Relations Act 1979 (WA) s 29(1)(b)(i); Workers Compensation
and Rehabilitation Act 1981 (WA) s 84AA, s 155(7).

Result Application dismissed. Order issued
Representation
Applicant Mr G Corbett
Respondent Mr S Harben of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 Mr Corbett, the applicant in this matter, claims that the respondent, Hamersley Iron Pty Ltd, unfairly dismissed him on or

about 30 April 2002 from his position as a plant operator which he held at Tom Price. At the time of his dismissal, it was
common ground that Mr Corbett had been on workers compensation following a workplace accident which occurred in April
the year before. Mr Corbett had not returned to the respondent’s workplace since the accident.
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2 He now brings these proceedings under s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”).
3 The applicant claims reinstatement. The applicant’s claims are opposed by the respondent.
Facts
4 The applicant testified that on 14 April 2001 he was working as a plant operator and was involved in an incident at the

concentrator plant at the Tom Price operation. The applicant was caught in the 14 C tripper. The applicant spent a few days in
hospital being treated for his injuries, which consisted on the evidence of a crush injury, comprising abdominal muscle and soft
tissue tearing and some general bruising. After undergoing some counselling and attending Perth for this, the applicant
remained certified unfit to resume his normal duties. In the meantime, the applicant testified he travelled to Brisbane for a short
period of time, to get away from the events surrounding his work accident.

5 On his return, a number of meetings took place involving representatives of the respondent and its insurer SGIO. The applicant
had dealings with a number of representatives of the respondent, including the respondent’s then injury management adviser,
Ms Parker, and Ms Fielding, a human resources consultant for the respondent. Both Ms Parker and Ms Fielding also gave
evidence.

6 According to the applicant, in the months between June to August 2001, he remained off work and was medically unfit. During
this time, options were discussed between himself and the respondent, as to a return to work program, including rehabilitation.
The applicant was informed by this time, that by law, the respondent would keep his position open for him for a period of
12 months from the accident, in accordance with the terms of s 84AA of the Workers Compensation and Rehabilitation Act
1981 (“the WCR Act”). By this time, the applicant was unable to return to his pre-accident duties, not only because of a
physical impediment, but also because he was suffering psychological difficulties in the form of stress and anxiety associated
with returning to the workplace following his accident.

7 At the time of meetings in July and August 2001 between the applicant and the respondent, attempts were also made by the
respondent to identify alternative roles for the applicant to accommodate his circumstances. According to the evidence of Ms
Fielding, in the period from 24 July to 13 August 2001, some 20 positions were internally advertised within the respondent and
its parent company, none of which were suitable for the applicant. It was common ground that during the course of these
meetings, various alternatives were discussed between the parties, including rehabilitation into a new position, ill-health
retirement under the respondent’s superannuation plan, and termination of employment. Also during this period of time,
medical reports received by the respondent, copies of which were variously annexed to the witness statements of Ms Fielding
and Ms Parker, reported the applicant’s ongoing unfitness for work. In particular, given the applicant’s anxiety response to the
accident, medical opinion was to the effect that the applicant’s return to a plant environment would not be safe either for
himself or other employees.

8 At a meeting on or about 29 August 2001, between the applicant, Ms Fielding and a rehabilitation provider Ms Brophy, the
applicant’s case management was further discussed. At that meeting, Ms Fielding testified that the issue of the applicant’s
relocation from Tom Price to Geraldton for the purposes of rehabilitation and undertaking work trials was raised. It was
considered that there would be more scope for external work trials outside of Tom Price. According to Ms Fielding, after
conferring with his wife, the applicant agreed to relocate to Geraldton, to continue his rehabilitation and to take part in external
work trials.

9 The applicant relocated, with his family to Geraldton, in late October 2001. This relocation was at the respondent’s expense.
The applicant and his family were accommodated for a short period, on their arrival in Geraldton, at the respondent’s expense.

10 By letter dated 11 October 2001, which was annexure CF11 to Ms Fielding’s witness statement, the then manager mine
operations Tom Price, wrote to the applicant confirming arrangements for his move to Geraldton. In this letter, four
rehabilitation providers based in Geraldton were nominated, and the applicant was requested to contact the respondent by
21 October as to which of those providers he wished to use. The letter outlined payments that the applicant would receive, and
also referred to progress and a formal review being conducted in April 2002 to assess the applicant’s ability to return to work.
The letter foreshadowed that if alternative employment was not found or the applicant was unable to return to the respondent in
his pre-accident position, his employment may be terminated. The applicant was also requested to provide the respondent with
his contact details in Geraldton, and to maintain contact with it at least once per month. In this respect, there was also reference
to a failure by the applicant to do so, may lead to termination of his employment.

11 Ms Parker testified that prior to the applicant leaving Tom Price she requested that he advise of his contact details and his
vocational rehabilitation provider. Additionally, according to Ms Parker, an appointment was also made with a Dr Marsden for
25 October 2001, for attendance by the applicant prior to him leaving Tom Price. Ms Parker testified that the applicant failed to
attend the appointment with Dr Marsden, and did not contact herself until on or about 21 November. When contact was made,
Ms Parker said that she was informed by the applicant that he had not attended a general practitioner nor had he selected a
vocational rehabilitation provider, as previously requested by the respondent. According to the evidence of Ms Parker, she
reminded the applicant of his obligations to co-operate in relation to rehabilitation under the workers compensation legislation.

12 At about this time it seems on the evidence, the applicant’s wife became involved in a swimming pool servicing business.
According to the applicant, he was performing some limited duties for approximately two hours per day and was not being
paid. He was in receipt of workers compensation payments at this time. He also remained medically unfit to resume his
employment at the respondent.

13 In about late November to mid December 2001, Ms Brophy contacted the respondent and notified Ms Parker that she
understood that the applicant was performing some work in Geraldton and that she would close her rehabilitation file.

14 In connection with this issue, there was evidence by way of annexure KAP8 to Ms Parker’s witness statement, to the effect that
the applicant was the subject of surveillance film by the respondent’s insurer, whilst performing some work at his wife’s
business. Dr Marsden, an occupational physician, expressed the opinion that the physical movement demonstrated by the
applicant on this footage, was not consistent with the medical condition presented by the applicant to his medical advisors. It
should be noted also, that the applicant did not deny on the evidence, that he was undertaking some unpaid work in his wife’s
business.

15 The respondent’s insurer referred the applicant to attend another rehabilitation provider, Work Focus, for a vocational
assessment. After some initial attempts apparently, the rehabilitation provider made contact with the applicant, and reported to
the respondent that he did not wish to participate in rehabilitation with them. Subsequently, based upon suggestions that the
applicant had been working in his wife’s business whilst receiving workers compensation payments, in late January 2002, the
respondent’s insurer notified the respondent that they would be pursuing this matter. According to the applicant’s evidence, the
respondent’s insurer informed him that because he was working in his wife’s business, then his rehabilitation assistance would
be stopped, as the business should provide him support. However, in cross-examination, the applicant admitted that he did not
pursue the rehabilitation provider set out in the respondent’s letter of October 2001. His evidence was that he only pursued
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further rehabilitation with another provider in Geraldton, after receiving a letter from the respondent dated 21 March 2002,
advising that his employment would cease on 30 April 2002 because he continued to be unfit to return to work.

16 The applicant attended this rehabilitation provider after the termination of his employment, in late April 2002. Copies of
reports in this regard were annexed to Ms Parker’s witness statement. Additionally, Ms Parker testified that on or about
29 April 2002, the applicant contacted her and said that she would like to return to work at Tom Price on a trial basis. This was
in response to the letter of 22 March, giving notice his employment would cease. Ms Parker advised the applicant that this was
not possible as his employment was due to end on 30 April 2002.

17 The respondent’s reason for terminating the applicant’s employment was that the respondent had supported the applicant’s
rehabilitation under the WCR Act for a period of 12 months and that the applicant was deemed unfit to resume his pre-accident
duties.

Consideration
18 It is trite to observe that an employee on workers compensation may have his or her employment terminated in accordance

with the contract of employment. Contractual rights in relation to termination of employment, whether by notice or summarily
for misconduct, either by an employer or employee, are not suspended because of a period of workers compensation. However,
under the workers compensation legislation, there is an obligation on an employer to keep an employee’s position available
during an employee’s incapacity, as provided for in s 84AA of the WCR Act. Subject to the conditions in s 84AA being met, it
is lawful for an employer to terminate an employee’s employment after 12 months of incapacitation whilst an employee is in
receipt of workers compensation payments.

19 The issue in these proceedings however, is not whether the dismissal of the applicant was lawful, but whether, in accordance
with settled industrial principle, it was harsh, oppressive or unfair. If a dismissal is effected unlawfully, then it may well be the
case that the Commission concludes that it is also unfair. It is not axiomatic however, that unlawfulness per se will render all
dismissals unfair. Whether an unlawful dismissal is also unfair, will depend on the magnitude of the unlawful conduct, and its
consequences for the employee.

20 In this case the applicant submitted that he was harshly, oppressively and unfairly dismissed by the respondent because he
received inadequate rehabilitation between the date of his work accident and the termination of his employment. It was also
submitted by the applicant, that the respondent required himself and his family to relocate from Tom Price to Geraldton, for the
purposes of rehabilitation. This was also unfair in the applicant’s view.

21 It was not in dispute and I find that the applicant suffered a workplace injury on or about 14 April 2001, as a result of an
accident in the workplace. There was no evidence and no submission, that the applicant contributed to or caused the accident
leading to his injury. From the time of his accident, the applicant was off work on workers compensation under the WCR Act
and I find accordingly. Additionally, it was the evidence and I find that at all material times from the date of the accident up to
and including the date of the termination of the applicant’s employment, that the applicant was deemed medically unfit to
resume his pre-accident duties at the respondent.

22 Meetings took place between the applicant and representatives of the respondent between late July and late August 2001, for
the purposes of identifying whether the applicant was fit to resume duties in some capacity and whether accordingly, any
alternative positions were available within the respondent and related companies. At a meeting in August 2001, I find that it
was concluded that the applicant was medically unfit to return to work at the respondent and the respondent had not been able
to identify any alternative internal positions that would be suitable. As a consequence, on the evidence I find that the issue of
rehabilitation and vocational work trials was explored between the parties. Additionally, the applicant was informed by the
respondent that his position as a plant operator would be kept open for him for a period of 12 months in accordance with s
84AA of the WCR Act.

23 On all of the evidence, I am satisfied that the respondent undertook reasonable steps to endeavour to place the applicant in
alternative positions, given his then medical condition. It must be borne in mind, that on the medical evidence, which was not
controversial, at that time it was clear that the applicant had himself expressed considerable anxiety at returning to a work
environment in which heavy machinery and equipment was operating. At about this time, it would appear on the medical
evidence that the applicant was suffering from some form of anxiety disorder.

24 On the evidence, I am also satisfied that the issue of relocation out of Tom Price for the purposes of the applicant’s
rehabilitation, was raised in good faith by the respondent, and was supported by his then rehabilitation adviser, Ms Brophy.
Whilst the Commission acknowledges that this also involved the relocation of his family, I am satisfied that the decision was
made for the bona fide purpose of enhancing the applicant’s opportunities for vocational rehabilitation, in a location with more
diverse industry opportunities.

25 As at the time of the applicant’s relocation, the respondent made arrangements for a number of rehabilitation providers, to offer
their services to the applicant. The applicant chose however, to not take up this offer and moreover, I am satisfied on the
evidence and I find, was less than entirely cooperative in his ongoing obligation to report to the respondent his rehabilitation
progress. Whilst I accept on the evidence there may have been issues raised by the respondent’s insurer in early 2002, that may
have interrupted the applicant’s rehabilitation, I am far from satisfied on all of the evidence, that the respondent has failed to
take reasonable steps to facilitate the rehabilitation of the applicant, as may be required under s 155(7) of the WCR Act. On the
contrary, I am satisfied on the evidence that the respondent took all reasonable steps, in this regard.

26 Whilst the Commission understands the applicant’s apparent frustration on the evidence, in the progress of his workers
compensation claim and his dealings in particular with the respondent’s insurer, I am not satisfied that the respondent has acted
unfairly or harshly, over the period from the date of the applicant’s work accident, to the time at which the applicant was given
notice of termination of employment.

27 As to the dismissal itself, it was the case on the evidence, that as at the time of the respondent giving the applicant notice of
termination of employment, he was medically unfit to resume his pre-accident duties. In these circumstances, and in the
absence of any reasonable alternatives being available, an employer is within its rights to bring the employment to an end,
having, as in this case, satisfied its statutory obligation to maintain the applicant’s position for a period of at least 12 months.

28 For all of these reasons, I am not persuaded that the exercise of the respondent’s lawful right to terminate the applicant’s
contract of employment was harsh, oppressive or unfair. Accordingly, the application is dismissed.

_________
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2004 WAIRC 10632
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GARY ALLEN CORBETT, APPLICANT
v.
HAMERSLEY IRON TOM PRICE, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 6 FEBRUARY 2004
FILE NO/S. APPLICATION 1084 OF 2002
CITATION NO. 2004 WAIRC 10632
_________________________________________________________________________________________________________

Result Application dismissed. Order issued
Representation
Applicant Mr G Corbett
Respondent Mr S Harben of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Corbett on his own behalf and Mr S Harben of counsel on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________

2004 WAIRC 10415
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JAMES PETER DOUSE, APPLICANT
v.
MIDWEST SOIL FERTILITY SERVICES PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 2 JANUARY 2004
FILE NO. APPLICATION 154 OF 2003
CITATION NO. 2004 WAIRC 10415
_________________________________________________________________________________________________________

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal –Outstanding contractual
entitlements - dismissal or resignation – Intent of parties considered – No dismissal at the initiative of
the employer – Contractual entitlements claim granted in part - Industrial Relations Act 1979 (WA) s
23 & s 29(1)(b)(i) and (ii).

Result Claim for unfair dismissal dismissed. Contractual entitlements claim granted in part
Representation
Applicant Mr J Douse
Respondent Mr B de Wet
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979 (“the Act”). The applicant

Mr James Douse states in his application that he resigned his employment on 21 January 2003 and confirmed in writing his
“intention to resign with effect from the 21st January 2003”. He states in the application—

“When hand delivering resignation was advised by respondent that there was no work on 22nd January 2003. Never heard
from the respondent again despite numerous calls to his mobile phone leaving messages asking what was going on. I
resigned from the position believing I would serve out 4 weeks notice. The contract was immediately terminated by the
employer. The employer only paid wages to the 16th January, 2003. I received no written confirmation, warnings etc. to
the effect that the contract was terminated with immediate effect.”

2 In his application Mr Douse claimed the following—
• $525 payment of wages for period 16/01/2003 to 23/01/03
• $2,100 payment of wages for serving 4 weeks notice
• $315 payment of unused holiday/leave entitlement

3 At hearing Mr Douse sought and was granted leave to amend his claim by deleting the claim for annual leave and claiming
unpaid wages for the period 16 to 21 January 2003 of $315. The claim for four weeks notice remained. Mr Douse says that he
claimed this amount by way of a denied contractual benefit as opposed to compensation for unfair dismissal.

4 Mr Douse says he was employed as an assistant with the respondent performing the duties of operating an auger to collect soil
samples from local farms. He worked for the respondent from 12 December 2002 to 21 January 2003 on various farms
throughout the Midwest. His contract of employment which was signed on 10 December 2002 includes a provision for
termination. The provision reads as follows—

“a) In the event of termination of this agreement by either party, four weeks written notice shall be given.
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b) Upon termination you shall immediately return to the company all equipment, documentation, records, data or other
items of whatsoever nature that is the property of the company.”

5 The contract otherwise had a provision which referred to the contract as being of fixed term for six months. The remuneration
was a gross salary of $2,100 per month plus superannuation as per the Superannuation Guarantee Legislation. The contract
further refers to annual leave being two weeks; leave days to accrue at 1.7 days per month.

6 Mr Douse’s resignation letter dated 21 January 2003 states as follows—
“With effect from above mentioned-date by mutual agreement, I hereby tender my resignation.”

7 Mr de Wet, the owner and manager of the business, states in the notice of answer and counterproposal that Mr Douse was
guilty of serious misconduct in that he walked off the job without leave or notifying anyone on 19 January 2003. He says he
was issued with a warning of serious misconduct on 21 January 2003. Mr de Wet denies that he did not return Mr Douse’s
telephone calls. He says that these calls were returned as soon as he returned to Geraldton from a trip to various farms. He says
messages left on his mobile phone were abusive and denies that he terminated Mr Douse’s employment. He says that Mr
Douse terminated his employment. He says Mr Douse was only paid to 16 January 2003 as when he handed in his resignation
he was asked to supply the company with a tax file declaration form. He refused to supply this form even after follow up by the
company.

8 In evidence Mr Douse says that on his last day of work, ie 21 January 2003, he worked from 7 - 11am at Unit 3, lot 2489 Clark
Street, ie the premises of the respondent. He spoke to Mr De Wet at lunchtime and Mr De Wet advised that he had some issues
which he wanted to discuss with Mr Douse. Mr Douse advised that he did not see any point to the discussion as he had decided
to resign, given the events of that morning. Mr De Wet asked Mr Douse to deliver his resignation to his home address and Mr
Douse did so. Mr De Wet at that time wanted to discuss some issues and Mr Douse says that he flatly refused as Mr De Wet
had had the opportunity to do so that morning and he had decided not to. Mr Douse says that he was advised that there was no
work the next day and that he did not hear again from Mr De Wet until 29 January when their conversation was just about
outstanding wages.

9 Mr Douse says that he met Mr De Wet at the company’s offices/shed on 20 January 2003 and discussed the tasks for the day.
Mr De Wet left and Mr Douse finished his jobs by lunchtime and then left. Mr De Wet contacted Mr Douse later that day and
asked what time he had finished work. Mr Douse advised that he had taken his daughter to a funeral that afternoon. Mr De Wet
was agitated that Mr Douse had not discussed this with him and they agreed to discuss the issue the next morning. Mr De Wet
also asked Mr Douse to contact a Mr Woodcock that afternoon about some chemical drums. Mr Douse says that he tried
unsuccessfully to contact Mr Woodcock and spoke to Mr De Wet again who instructed him to try Mr Woodcock again in the
morning. The next morning they met before 7am at the offices and Mr De Wet asked if he contacted Mr Woodcock and if Mr
Douse had his number. Mr Douse indicated that he had not had time to contact Mr Woodcock and had forgotten the number.
Mr Douse says that Mr De Wet then just took off, shaking his head and without advising Mr Douse of the work he was to do.
Mr Douse waited for three or four hours and then left.

10 Mr Douse says that he had received a verbal warning some weeks earlier about his attitude. He says that he received payment
up to 16 January on 23 January. He expected the payment to include work for 17, 20 and 21 January but it did not. On
30 January he says that the respondent advised him that payment would only be made on completion of a taxation declaration.
Mr Douse says that he sent in that form the next day. He says that he rang Mr De Wet on 4 February and Mr De Wet advised
him that he owed him nothing and to stop wasting his time.

11 Mr Douse says that he worked Monday to Friday but that his pattern of work varied a lot depending on the work. Mr De Wet
normally advised him when to work. Mr De Wet did so by advising Mr Douse at the end of the day or by telephoning him at
night. Mr Douse says that he was paid the same amount no matter how many days in the week he worked.

12 Mr Douse says that he telephoned Mr De Wet on 23, 24 and 26 January concerning work and his payments. He could not get
Mr De Wet. Mr De Wet telephoned him on 29 January and they finally spoke on 30 January. There was no discussion about
work. There was a discussion about payment and the taxation declaration form. Their final discussion occurred on 4 February.

13 Under cross-examination Mr Douse says that the telephone calls he made after his resignation were originally about work and
then they became about money.

14 Mr Jacobus de Wet gave evidence that on 16 January 2003 Mr Douse had the task of collecting and cleaning drums. Mr de
Wet says that initially they worked together on farms for about a month, then he was intending to withdraw from the daily
activities. However, they had to get the chemical drums ready for mixing and he gave Mr Douse a hand for the first few days.
Mr Douse had to organise with a farmer, Mr Woodcock, to collect drums from him. He then had to clean the drums. He failed
to do so. Then on 20 January Mr de Wet advised Mr Douse that he was not happy with how things were going with Mr
Douse’s employment. He queried Mr Douse about not contacting Mr Woodcock. Mr de Wet sought some employment advice
and typed a letter of warning for Mr Douse for misconduct. He wanted to hand the warning to Mr Douse but Mr Douse was not
at the respondent’s premises. He telephoned Mr Douse and queried him as to his absence as there were still drums to be
cleaned. Mr Douse advised him that he had taken his daughter to a funeral and Mr De Wet was not happy about the
explanation and about not having been contacted and advised. Mr De Wet says that Mr Douse became abusive and so he
suggested that they leave the matter there and talk the next morning. Mr Douse was not interested in discussing it. Mr Douse
indicated that he would resign and they agreed that he would come to the office with his resignation. Mr De Wet says that the
next day Mr Douse came to his office and gave him his resignation and the keys to the shed (Transcript p.17). He advised Mr
Douse that he would sort out the final payments when he received Mr Douse’s taxation declaration.

15 Mr de Wet says that he needed the services of Mr Douse. He says that after their discussion on 21 January 2002 he was away
seeing farmers and he returned Mr Douse’s calls on his return, ie on 28 and 29 January. He says that the messages which Mr
Douse left were abusive and that Mr Douse was simply asking about his money, not about work. He says that Mr Douse
indicated that he would send the taxation form when he felt like it.

16 Mr De Wet says that on 21 January he did not discuss with Mr Douse that he would work the rest of the day or work out his
notice. This was because Mr Douse had resigned and Mr De Wet took from the discussion the previous day, during which Mr
Douse had been abusive, that Mr Douse did not want to discuss matters any further and so would no longer be available. He
says that he wanted Mr Douse to work out his notice as there was work there until June, but he does not recall telling this to Mr
Douse. In subsequent conversations he did not discuss work with Mr Douse as Mr Douse was abusive.

17 Mr De Wet says that Mr Douse is owed money for work for the period 16 to 21 January but the amount is $96.60 and not
$315.

18 Under cross-examination, even though the exchange is somewhat confusing, it is clear that when Mr Douse worked alone
cleaning drums he controlled his own hours and did not advise Mr De Wet of his departure times. It also appears clear that Mr
De Wet was only complaining that Mr Douse finished early on 20 January, not on any other day; albeit he was concerned
about Mr Douse’s attitude to his work.
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19 Ms Anita de Wet says that she sought advice from DOCEP concerning Mr Douse’s negative and aggressive behaviour at work.
She was advised to issue warnings to Mr Douse prior to any consideration of dismissal. She says that Mr Douse had no
intention of continuing to work post his resignation as he returned the keys to the respondent’s premises. She says that the
business suffered a loss as a result of Mr Douse’s resignation as they could not find a replacement employee for about three
weeks.

20 Under cross-examination Ms de Wet says that she did not witness any negative or aggressive behaviour by Mr Douse and
admitted that the contract required that all equipment and property of the company be returned on termination.

21 Mr Douse submitted in closing that if Mr De Wet had had any intention of requiring him to work out his notice then he would
have given him the warning letter on 21 January, but he did not. He submitted also that if Mr De Wet had had any intention of
continuing him in work then he would have paid the outstanding wages for the period 16 to 21 January, but he did not.

22 There is an issue of credibility in this matter in so far as judging the intent of the parties at the time of termination. Simply put
Mr Douse would have the Commission believe that he intended and sought to work out his four week notice period. For the
reasons I will express I have greater confidence in the evidence of Mr De Wet than I have in Mr Douse’s evidence. In fact most
of the evidence is either common or unchallenged. Some of the differences in evidence seem to result from confusion as to
dates. There is also some disagreement as to the working behaviour of Mr Douse but that is not significant in determining the
issues that need to be considered in this matter. What is significant is what Mr Douse intended when he resigned.

23 It is the unchallenged evidence of Mr Douse that he was paid until 16 January 2002. It is also unchallenged that he worked to
21 January 2002, albeit for only approximately three to four hours on that day. Mr Douse also worked for part of the day on
20 January and was challenged about his absence by Mr De Wet, but there is no suggestion that he was made to take leave or
count the time as leave. Mr De Wet agrees that he owes monies to Mr Douse for unpaid wages and does not challenge the
days. He calculates that he owes Mr Douse a sum of $96.60. I do not understand at all Mr De Wet’s method of calculating this
amount and cannot accept his method. He seems to suggest through his evidence that he somehow overpaid Mr Douse
previously. This is not clear and is not substantiated. Mr Douse claims wages for 17, 20 and 21 January. He says that he only
worked Monday to Friday. Hence he claims money for the Friday, Monday and Tuesday. Under his contract he was to be paid
$2,100 gross per month. There are pay slips exhibited but it is not clear which periods of work they relate to and whether they
are gross figures. I would therefore calculate Mr Douse’s underpayment as follows. I would count 21 January as a full day of
work as Mr Douse after working three to four hours then went and finalised his resignation with Mr De Wet. I would also
count 20 January as a full day for the reasons expressed above. He is therefore owed three days of pay. There is an average of
21.75 working days per month. I would therefore multiply the monthly pay (ie $2,100) by the number of days worked (ie 3)
and divide by the average monthly working days (ie 21.75). This gives a total of $289.66. That is the denied contractual benefit
payment for unpaid wages which I would award.

24 I turn then to the issue of the four weeks notice. Mr Douse clarified at hearing that he claimed these monies as a denied
contractual benefit claim. I say this because his application is made pursuant to section 29(1)(b)(i) and (ii) of the Act, namely a
claim for unfair dismissal aswell as a claim for denied contractual benefits. In his application he alleges that “I resigned from
the position believing I would serve out 4 weeks notice. The contract was immediately terminated by the employer”. He then
goes on to list the four weeks notice as compensation and as a contractual benefit claim.

25 It is clear that the termination of the employment relationship was as a result of Mr Douse’s unilateral decision to resign and I
so find. There was no dismissal at the hands of the employer. Mr Douse did not want to discuss Mr De Wet’s concerns about
him or about his work. Mr Douse had had enough and advised Mr De Wet that he was going to resign. Mr De Wet then asked
Mr Douse to deliver his letter of resignation. The letter of resignation was written by Mr Douse without any input from Mr De
Wet. The letter says that Mr Douse was resigning with effect from the abovementioned date, ie 21 January 2003. The letter
also says that it was by mutual agreement. It is hard to see how this could be so. It was Mr Douse’s unprompted decision to
resign. It is the case that Mr De Wet accepted that Mr Douse was going to resign. He seemingly had little choice in the matter.
The evidence does not suggest that there was any discussion about the effective date of the resignation prior to Mr Douse
submitting his resignation or at the time he submitted his resignation. Importantly also, on delivery of the letter Mr Douse also
handed in the keys to the respondent’s premises. By his cross-examination of Mrs De Wet it can perhaps be assumed that he is
arguing that he had to pass in the respondent’s property at termination as part of the contract. However, this simply reinforces
the view that Mr Douse chose the date of termination as there is no evidence that the respondent requested the return of
property on that day. In my view it is clear that Mr De Wet simply accepted Mr Douse’s decision and that was that he was
going to leave with effect from 21 January 2002. In the circumstances where there was no dismissal and Mr Douse chose not
work out his notice he cannot receive the benefit under the contract.

26 There is also no suggestion by either party, and no stipulation in the contract, that the monies were owed under the contract as
payment in lieu of notice. There is no suggestion that Mr de Wet offered this to the applicant, and Mr Douse is not arguing that
this occurred. Mr Douse does say that Mr De Wet indicated that there was no work the next day. Mr De Wet did not challenge
this directly in cross-examination, however, he says that part of his concern about Mr Douse was that he was not getting on
with the work. There were drums to be cleaned and there was work until June. Mr Douse was working unsupervised at the time
and the simplest thing would have been for Mr Douse to not hand back the keys and to turn up for work the next day and
complete the cleaning of the existing unfinished drums. He did not choose this course. Mr Douse says that he chased Mr De
Wet by telephone about work and about money. I consider it much more likely that he simply chased Mr De Wet about money
because that is what they talked about at the time of termination and when they finally spoke. It is Mr De Wet evidence, which
I accept and which is bolstered in part by Mr Douse’s own evidence about the unpleasantness of the exchange, that Mr Douse
was abusive in the conversation. This is hardly the approach of someone who wished to work out his notice.

27 Given the reasons which I have expressed I do not find that Mr Douse is owed any money except for the $289.66 in unpaid
wages which I have covered previously. This is the amount of denied contractual benefits which I would award and I would
otherwise dismiss the application.

_________
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2004 WAIRC 10510
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JAMES PETER DOUSE, APPLICANT
v.
MIDWEST SOIL FERTILITY SERVICES PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER MONDAY, 19 JANUARY 2004
FILE NO. APPLICATION 154 OF 2003
CITATION NO. 2004 WAIRC 10510
_________________________________________________________________________________________________________

Result Claim for unfair dismissal dismissed. Contractual entitlements claim granted in part
Representation
Applicant Mr J Douse
Respondent Mr B de Wet
_________________________________________________________________________________________________________

Order
HAVING heard Mr J Douse on his own behalf and Mr B de Wet on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

1) THAT the applicant’s claim pursuant to s.29(1)(b)(i) that he had been harshly, oppressively or unfairly dismissed be and
is hereby dismissed;

2) THAT the respondent, do hereby pay, as and by way of a denied contractual entitlement, the amount of $289.66 gross
less taxation to James Peter Douse within 7 days of the date of this order;

3) THAT the application otherwise be dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2004 WAIRC 10507
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DENNIS JOHN ENRIGHT, APPLICANT
v.
SLEEPEEZEE BEDDING AUSTRALIA PTY LTD, RESPONDENT
LEE KEDDIE, APPLICANT
v.
VISION PRODUCE PTY LTD, RESPONDENT
KAREN COWLEY, APPLICANT
v.
JOSEPH MILICI T/A JJ PAINTING CONTRACTORS, RESPONDENT
STACEY ERIN HESLOP, APPLICANT
v.
BAKS PTY LTD T/A QUAY CAFÉ, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE MONDAY, 19 JANUARY 2004
FILE NO/S. APPLICATIONS 1733 OF 2003, 1739 OF 2003, 1763 OF 2003 AND 1834 OF 2003
CITATION NO. 2004 WAIRC 10507
_________________________________________________________________________________________________________

Result Industrial agent who is a legal practitioner struck off the Roll of Practitioners not entitled to appear
under s.31

Catchwords Claims of unfair dismissal and denied contractual benefit – Allegation of bias and request to disqualify
from hearing - Appearance of Agent – Agent a legal practitioner struck off the Roll of Practitioners –
Whether entitled to appear – Interpretation of legislation – Presumption against retrospective operation
of legislation – Whether Commission is a statutory tribunal or court - Industrial Relations Act
1979 (WA) s.31; s.112A - Legal Practice Act 2003 (WA) s.123; 203(1)

Representation
Applicant Mr P. Mullally appeared on behalf of Karen Cowley and Stacey Erin Heslop
Respondent Mr B. Stokes appeared on behalf of Sleepeezee Bedding Australia Pty Ltd, Vision Produce Pty Ltd

and Baks Pty Ltd t/a Quay Café
Mr R. Andretich (of counsel) on behalf of the Hon Attorney General as amicus curiae

_________________________________________________________________________________________________________
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Reasons for Decision
1 These are four applications brought under s.29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (hereinafter referred to as

the Act) for relief in respect of claims of unfair dismissal and of denied contractual benefits. In each case the applications note
either by a warrant to appear as agent, or by the details of the schedule attached to the Notice of Application, that one or other
of the parties to the applications intends to be represented by either Bryan Francis Stokes or Patrick Edward Mullally. Mr
Stokes is a registered industrial agent pursuant to s.112A of the Act. Mr Mullally is the employee of a company which is
registered as an industrial agent pursuant to s.112A of the Act. It is a matter of record that both Mr Stokes and Mr Mullally are
legal practitioners who have been struck off the Roll of Practitioners. In the case of Mr Stokes, he was struck off on 6 August
1992. Mr Mullally was struck off on 2 May 2001.

2 On 1 January 2004 the Legal Practice Act 2003 (hereinafter referred to as the LPA) and the Acts Amendment and Repeal
(Courts and Legal Practice) Act 2003 (hereinafter referred to as the Repeal Act) were proclaimed. Section 203 of the LPA
states as follows—

“203. Effect of striking off or suspension
(1) A legal practitioner struck off the Roll of Practitioners or suspended from practice is not entitled —

(a) to engage in legal practice until the legal practitioner has been re-admitted, or the period of suspension
has elapsed, as the case requires;

(b) without limiting paragraph (a) to represent any person in a statutory tribunal or a court.
(2) A legal practitioner struck off the Roll of Practitioners or suspended from practice must not hold or obtain the

office of executor or trustee of any will or trust without the leave of the Supreme Court.
(3) Nothing in subsection (2) —

(a) operates in respect of a person holding the office of executor pursuant to probate granted by the Court
before the coming into operation of section 203 of the Legal Practice Act 2003; or

(b) affects or invalidates any act by a person purporting to act as the holder of an office of executor or
trustee when prohibited from so acting under subsection (2).”

3 The Commission of its own motion therefore listed these four applications for mention only in order to give consideration
whether s.203(1) has any effect upon the intended appearance in these matters of Mr Stokes or Mr Mullally to represent parties
to the applications.
Bias

4 At the commencement of the hearing Mr Stokes requested that I disqualify myself from hearing those applications in which he
intends to appear “for malice aforethought and/or reasonably held perceptions of bias”. Mr Stokes’ submissions in this regard
are contained in his written outline of submissions. After giving Mr Stokes an opportunity to expand upon his written
submissions (which he declined to do) and the opportunity to answer some questions I put to him, I declined to disqualify
myself and I now give my reasons for so doing.

5 Mr Stokes submits that I should disqualify myself because of my decision in Stokes v Perth Typing Centre (1999) 80 WAIG
416, 4855; Shane Robinson v Tankwest/WestCoast Poly (2002) 82 WAIG 2249 and “the Senior Commissioner’s refusal for
18 months to hear any matters in which Mr Stokes appeared for a party (without explanation)”.

6 The first part of the submission states that in the Stokes case I found that Mr Stokes was “not a fit and proper person to teach
ethics to a group of student para-legals in an unrecognised private course in 1999 given his past unprofessional conduct as a
solicitor prior to 1992, even though [Mr Stokes] held two UWA degrees in law and had already been punished once for
admitted unprofessional conduct.” However, the record shows no such finding. In fact my finding was that while Mr Stokes
may be of the view that his disbarment was effectively irrelevant to his ability to train in the para-legal studies course, that was
not an assessment he was entitled to make on behalf of the respondent which may, if it wished, also come to that view but only
if it had the full knowledge of the fact of his disbarment (op. cit. 80 WAIG 4855at [24]). I found on the evidence before me
that Mr Stokes’ disbarment made him unsuitable for the position but it was not just an issue of whether he had the knowledge
to teach the course. It was that the respondent’s advertisement had required a person who was a solicitor with five years’
experience practicing law. It was his status as a solicitor that was the significant factor. Indeed I observed—

“While there is no question that Mr Stokes has the knowledge to train in the para-legal course, the fact that one of the
respondent’s staff has been disbarred, and has been fined for the offence that Mr Stokes described, can only have an
adverse impact on the reputation of the college. It is not without significance that one element of the course concerns
professional ethics, even if that element is not a significant part of the course.”

(supra at [28])
7 The first part of Mr Stokes’ submission therefore is not made out. I note for the record that Mr Stokes’ appeal against my

decision was dismissed.
8 Mr Stokes then referred to the Robinson case. The submission is that in requesting the Registrar to provide a report concerning

his alleged misbehaviour outside the Commission’s sittings, and making “findings as to those allegations unsupported by any
sworn evidence to the extreme prejudice of the applicant” and justifying those findings “as being consistent with the manner in
which Mr Stokes had allegedly treated the Senior Commissioner during the first day of the hearing”, I embarked on a course of
action designed to punish Mr Stokes “for a perception of overt discourtesy” directed towards me. This is submitted by Mr
Stokes as being “of such petty vindictiveness it is difficult to see how the Senior Commissioner could now bring an unbiased
impartial mind to bear upon these proceedings”.

9 The decision in Robinson shows that I responded to a complaint made to me by a director of the respondent company regarding
Mr Stokes’ behaviour on his premises. I directed the Registrar to investigate the complaint and provide me with a report. He
did so. Mr Stokes elected not to appear at the hearing convened specifically for the purpose of considering the report. The
report and its accompanying statements were therefore uncontested by him. The report and its accompanying statements were
evidence that was credible and open to me to accept: s.26(1)(b). The facts as I found them to be are unable to be trivialised as
being “petty vindictiveness”.

10 In considering whether my decision in Robinson could lead to a sustainable allegation of bias by me in this matter I observe a
significant distinction between that matter and this. On this occasion, the matter that is before me is a matter of statutory
interpretation. The established behaviour of Mr Stokes in Robinson is not a factor relevant to the interpretation of s.203(1) of
the LPA. I therefore do not accept the second part of his written submission.

11 Mr Stokes also submits that as the issue of s.203(1) of the LPA is raised by me on my own motion, “a reasonable impartial
observer might easily conclude that this was further retribution for the agent’s perceived failure to show deference to the then
recently appointed Senior Commissioner”. The only response that can properly be made to that submission is that in the
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discharge of my functions as a Commissioner pursuant to the Act I am obliged to apply the law of the land. That law changed
on 1 January 2004. It would be a dereliction of my duty if, being aware of that change, and being of the view that it may have
some effect upon the appearance of Mr Stokes and Mr Mullally in these applications, I nevertheless ignored that change in the
law and did not draw it to their attention. I consider it unlikely that a reasonable impartial observer would “easily conclude”
that I have not ignored that change in the law, and that I have drawn it to the attention of both Mr Stokes and Mr Mullally, for
some motive of retribution against Mr Stokes for what he apparently considers to be a “failure to show deference” to me.
Accordingly I reject this part of the written submission.

12 Mr Stokes’ final submission supporting his claim of bias is his submission that from mid-2002 until December 2003 “without
any ruling or explanation, all applications referred to the Senior Commissioner by the Chief Commissioner in which Mr Stokes
was a representative were referred back to the Chief Commissioner for re-distribution to other Commissioners. This protracted
course of action indicates a recognition by the Senior Commissioner that when it came to Mr Stokes, he was indeed unable to
act as an independent and unbiased arbiter”.

13 When I questioned Mr Stokes regarding this submission he was unable to identify any application which had been referred
back by me to the Chief Commissioner as he submits. I state for the purposes of the record that he would be unable to do so for
it simply has not occurred. Indeed I consider it would be contrary to my oath as a Commissioner to faithfully and impartially
perform the duties of my office to do such a thing, even if it could be done.

14 Further, Mr Stokes conceded when questioned (as he properly was obliged to do) that on 7 November 2002 and 2 July
2003 two applications involving Mr Stokes as agent were to be heard by me and that the hearings did not proceed because the
parties reached an agreement prior to my entering the courtroom. Further, Mr Stokes appeared before me as agent in a hearing
on 19 December 2003 and on 23 December 2003 in a conference. Therefore, I find that this submission lacks any factual basis
and it cannot be considered further.

15 In considering his submission overall, I bear in mind the words of Mason J (as he then was) in re J.R.L.; ex parte C.J.L. (1986)
161 CLR 342 where at page 352 he states—

“It needs to be said loudly and clearly that the ground of disqualification is a reasonable application that the judicial
officer will not decide the case impartially or without prejudice, rather that he will decide the case adversely to one party.
There may be many situations in which previous decisions of a judicial officer on issues of fact and law may generate an
expectation that he is likely to decide issues in a particular case adversely to one of the parties. But this does not mean
either that he will approach the issues in that case otherwise than with an impartial and unprejudiced mind in the sense in
which that expression is used in the authorities or that his previous decisions provide an acceptable basis for inferring that
there is a reasonable apprehension that he will approach the issues in this way. In cases of this kind, disqualification is
only made out by showing that there is a reasonable apprehension of bias by reason of prejudgment and this must be
“firmly established”” (a case referred to in Carter and Drake and Others v FLAIEU and Others (1992) 72 WAIG 736).

16 I find that the grounds advanced by Mr Stokes are not made out. Further, I find the proceedings before me are not proceedings
in which his past behaviour is a relevant factor. I therefore concluded that there can be no reasonable apprehension that I will
not decide this case impartially or without prejudice and accordingly I dismissed the application that I disqualify myself from
hearing this matter.
Submissions

17 The submissions of Mr Mullally and Mr Stokes were presented separately. Mr Stokes’ submission was both written and oral.
To some extent, similar ground was covered by them both.

18 In outline form, Mr Mullally submitted that s.203(1) did not apply to him for the following reasons. When the LPA is viewed
broadly and as a whole it will be seen as legislation designed to govern the legal profession and not for administering agents
registered pursuant to the Act. The LPA is a complete replacement to the prior legislation.

19 Mr Mullally submitted that he ceased to be a member of the legal profession following his suspension in April 1994 and he is
therefore not the kind of person which the LPA envisages will be covered by it. He notes that the LPA defines a “legal
practitioner” as a person who is admitted as a legal practitioner whose name is on the Roll of Practitioners and who is not a
disqualified person (emphasising the use of the present tense). It defines a “disqualified person” as a person who has been
struck off the Roll of Practitioners. Therefore, s.203(1) depends on it applying to a “legal practitioner”. Mr Mullally stated that
he is not a legal practitioner as defined.

20 Mr Mullally submits that the Act has its own discrete registration regime with the intent of allowing parties to proceedings in
the Commission being represented by agents. The fact that s.112A of the Act now refers to s.123(3)(c) of the LPA means that
the legislature has turned its mind to the interaction between the Act and the LPA such that they are discrete. Further, prior to
the LPA a registered industrial agent had acquired rights of audience in the Commission. This was by adherence to the Act and
statutory regulation providing for a code of conduct, the requirement to provide professional indemnity insurance on an annual
basis, the issuance and display of a certificate of registration. These rights were entrenched well before the LPA. Mr Mullally
argues with some force that s.37(1)(c) of the Interpretation Act 1984 applies and those rights should not be taken away.

21 Mr Mullally drew attention specifically to the manner in which the Commercial Arbitration Act 1985 has been amended by the
Repeal Act. He states that these amendments illustrate that s.203(1) is not designed to prevent a person from appearing before
other tribunals. He submitted also that on the tests in Maxwell v Murphy (1957) 96 CLR 261 and Geraldton Building Company
Pty Ltd v May (1977) 136 CLR 379; 13 ALR 17 the presumption against retrospectivity means that the LPA cannot be
interpreted as removing the right to represent parties in the Commission which a registered industrial agent had prior to its
proclamation. To hold otherwise would be for the LPA to operate retrospectively.

22 For the Attorney General, Mr Andretich submitted that no issue of retrospectivity arises in this issue. He submitted the LPA is
not revisiting or penalising actions which occurred in the past. It merely prescribes a new qualification to operate for the future.
It is prospective in effect.

23 He stated that the purpose of the legislation is the discipline and control of legal practitioners for the protection of the public.
Section 203 refers to a legal practitioner who has been struck off. There can be no distinction between a “disqualified person”
as defined and “a legal practitioner struck off the Roll of Practitioners” because in order for a person to have been struck off
they had to have been a legal practitioner whose name was on the Roll of Practitioners. He submitted that “struck off” means
just that and for the purposes of s.203(1) it does not matter when the legal practitioner was struck off.

24 He points to s.203(2) which provides that a legal practitioner struck off the Roll of Practitioners or suspended from practice
must not hold or obtain the office of executor or trustee of any will or trust without the leave of the Supreme Court. However
s.203(3) provides that s.203(2) does not operate in respect of a person holding the office of executor pursuant to probate
granted “before the coming into operation of s.203 of the LPA”. Mr Andretich stated that had it been intended for s.203(1) to
similarly preserve the right of a person who, prior to the coming into operation of s.203, had the right to appear before a court
or tribunal, the legislation would have said so. It does not say so.
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25 Mr Andretich submitted that there is no conflict between s.123(1) LPA and s.112A of the Act on the one part and s.203(1) on
the other part because they control different things. He submitted it would be a strange result if persons who have been found
to be unfit to engage in legal practice can engage in the same kind of work after they had lost their right to practice as lawyers.
He submitted that the mischief which s.203 is directed to resolving is illustrated by reference to the amendments moved at the
committee stage of the Bill. He tendered a copy of Hansard of the Legislative Council, 18 November 2003 page 13152 and
following (exhibit 1). It was to overcome the result that “struck off lawyers” may appear in a court or statutory tribunal when a
legal practitioner cannot appear.

26 He referred also to the doctrine of implied repeal and submitted that the LPA being a later piece of legislation will override any
inconsistency between the Act and the LPA. Mr Andretich referred to Goodwin v Phillips (1908) 7 CLR 1 at 7.

27 Mr Andretich submitted that the purpose of the disciplinary proceedings of which s.203 is part is to determine fitness to engage
in legal practice and, as a result, the protection of the public. Where the professional body has determined a person lacks
fitness to engage in legal practice it would be a strange result if that person was able to continue legal practice in the limited
field which may not have been open to them previously as a certificated practitioner.

28 Mr Stokes submitted that there are no saving provisions in the LPA adopting portions of the Legal Practitioners Act 1893 by
way of transitional or other provisions. The “Roll of Practitioners” in the LPA is therefore a new Roll of Practitioners and he
has not ever appeared on that Roll nor been struck off that Roll. Therefore s.203 does not apply to him.

29 Mr Stokes also submitted that the right of a party to choose his or her own representation is at issue as well as the right of the
agent to carry on business as a registered industrial agent. It is a substantive right. Nothing in s.203(1) evinces an intention on
the part of a Parliament to affect past otherwise legally authorised acts.

30 Mr Stokes also submitted that the Commission is not a “statutory tribunal” as that is referred to in s.203(1) LPA because of the
wording of the Act. The words “statutory tribunal” as used in s.203(1) LPA is not itself defined and the Act does not define the
Commission as a “tribunal”. Mr Stokes listed a number of other tribunals created by statute, for example the Equal Opportunity
Tribunal, to illustrate this point.

31 Further, he submitted that even if the Commission can be held to be a “court” for the limited purpose of the Corporations Law
(following the decision of the Industrial Appeal Court in Helm v Hansley Holdings Pty Ltd (in Liq) [1999] WASCA 71;
79 WAIG 1860) that does not make it a “court” as that is referred to in s.203(1) LPA. If, contrary to that submission, the
Commission holds that it is a court for the purpose of s.203(1) LPA, it can only be so for its arbitral and not its conciliation
functions.

32 He stated that to interpret s.203(1) of the LPA so as to exclude him would be to impose double jeopardy and double
punishment because he has already suffered what he describes as “the maximum penalty the Full Bench of the Supreme Court
of WA could impose” and he should not now be punished again for those “same series of pre-1992 acts of professional
misconduct for which he has already been punished once”, citing Pearce v The Queen (1998) HCA 57; 194 CLR 610.

33 Mr Stokes also queried whether the Commission of its own motion has the power to determine “the regularity of a
representative’s qualifications in the hearing of an unfair dismissal application”. He submitted that the Commission has no
jurisdiction to hear, determine or rule upon the application of s.203 LPA because s.250 LPA grants to the Supreme Court the
sole jurisdiction to enforce breaches of the LPA.

Conclusions
34 The LPA is stated by its long title to be an Act to regulate legal practice, and for related purposes. I accept the submission that

it is in part for the discipline and control of legal practitioners for the protection of the public. It is divided into a number of
parts. Relevantly, in part 4 of the Act, s.31 provides that a person must immediately after being admitted as a legal practitioner,
sign the Roll of Practitioners. It was submitted that the Roll of Practitioners there referred to must be a new and separate Roll
of Practitioners which came into effect upon proclamation of the LPA. However, there are immediate difficulties apparent if
that submission is correct.

35 Common sense would suggest that the Roll of Practitioners which comes into effect by virtue of s.31 of the LPA contains the
names of those legal practitioners who had signed the Roll of Practitioners created and continued by s.23 of the Legal
Practitioners Act 1893. To hold otherwise would be to suggest that those legal practitioners who had signed the Roll of
Practitioners under the Legal Practitioners Act 1893 prior to proclamation are no longer on the Roll of Practitioners in force
under after proclamation under the LPA. There is no basis for such a conclusion and I therefore reject the submission.

36 Rather, the transitional and savings provisions in the Repeal Act have effect. In particular, by s.5 of the Repeal Act the
provisions of the Interpretation Act 1984 about the repeal of written laws and the substitution of other written laws for them so
repealed (for example ss.16(1), 36 and 38) apply to the repeal of the Legal Practitioners Act 1893 as if the LPA repealed that
Act. By s.36 of the Interpretation Act 1984 in such circumstances all “certificates” and “documents made” and “all other acts,
matters and things whatsoever” in existence shall continue as if the repealing law had been in operation when they were
constituted, made or done. The complete answer to the submission therefore is that the Roll of Practitioners which existed
under s.23 of the Legal Practitioners Act 1893 continues as if the LPA had been in operation and it had originated under the
LPA.

37 Significantly, it follows that the Roll of Practitioners under s.31 LPA is the same Roll of Practitioners from which both Mr
Stokes and Mr Mullally were struck off. I find therefore that they are both legal practitioners who have been struck off the Roll
of Practitioners for the purposes of the LPA.

38 Section 203(1) LPA occurs in Part 12 which deals with complaints and discipline. The first section in Part 12 is s.159 LPA
which defines “legal practitioner”, unless the contrary intention appears, to also include “any person to whom this Part applies.

39 Section 160 states to whom Part 12 applies. Relevantly, it lists six categories of persons. It is necessary to consider only the
second of those categories because it is unarguable that the others cannot apply to Mr Mullally or Mr Stokes. Section 160(1)(b)
states that Part 12 applies to—

“A person who was a legal practitioner when the unsatisfactory conduct the subject of a complaint allegedly occurred but
who is no longer a legal practitioner.”

40 It is noteworthy that s.160 does not state that Part 12 applies to a “legal practitioner struck off the Roll of Practitioners”. Nor
does it state that Part 12 applies to a “disqualified person”. Nevertheless, s.203(1) manifestly applies to “a legal practitioner
struck off the Roll of Practitioners”. By s.203(1) therefore Part 12 applies to a legal practitioner struck off the Roll of
Practitioners notwithstanding that s.160 does not include such a person in its categories. The categories of persons in s.160 is
therefore not intended to be an exhaustive list. To hold otherwise would be to conclude that the very part of the LPA dealing
with complaints and discipline does not apply to a legal practitioner struck off the Roll of Practitioners. That would be a
wholly remarkable result.
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41 Mr Mullally submitted that s.160(1)(b) is talking about a complaint about conduct which occurred prior to the proclamation of
the Act and that s.203 is not about complaints. With that submission I agree. However a “complaint” is defined in s.3 of the
LPA as a complaint to the Complaints Committee made under s.175. I note the Legal Practitioners Complaints Committee
created and continued under s.25 of the Legal Practitioners Act 1893. It is open to me to conclude, and I do so, that by
operation of s.5 of the Repeal Act, a complaint made to the Complaints Committee under s.25 of the Legal Practitioners Act
1893 is to be regarded as if it had been a complaint to the Complaints Committee under s.175 of the LPA. It follows that both
Mr Stokes and Mr Mullally are persons who were legal practitioners when a complaint was made about them of unsatisfactory
conduct but who are now no longer legal practitioners.

42 I note that there is a difference in the wording of the definition of a “disqualified person” as a person who has been struck off
the Roll of Practitioners and the wording in s.203(1) of a legal practitioner struck off the Roll of Practitioners. Mr Mullally
submitted that he is not a “legal practitioner” as that is defined and thus s.203(1) cannot apply to him. I have considered the
submission against the submission of Mr Andretich that there can be little, if any, significant distinction between the definition
of a disqualified person as a person who has been struck off the Roll of Practitioners and a legal practitioner struck off the Roll
of Practitioners because a person cannot have been struck off the Roll of Practitioners unless the person was a legal
practitioner. I consider Mr Andretich to be correct because while it is true that Mr Mullally is not a legal practitioner as that is
defined in the LPA he is, as I have found, a legal practitioner struck off the Roll of Practitioners.

43 For that reason, and for my conclusion that Part 12 applies to a legal practitioner struck off the Roll of Practitioners
notwithstanding that s.160 does not include such a person in its categories, I find that the words “a legal practitioner struck off
the Roll of Practitioners” in s.203(1) applies to both Mr Mullally and Mr Stokes.

44 It is in the context of Part 12 that s.203(1) is to be immediately considered. It is axiomatic that the interpretation of s.203(1) is
to be effected in the context of the whole of s.203 and the whole of the LPA. The primary object of statutory construction is to
construe the relevant provision so that it is consistent with the language and purpose of all of the provisions of the statute. It is
trite that words and legislation should be given their ordinary meaning, that is, read in their natural sense, unless it appears
from the whole of the legislative instrument that they are to have some qualified or extended meaning different from their
ordinary meaning: The Totalisator Agency Board v Edith Fisher (1997) 77 WAIG 1889 at 1890.

45 Applying those aids to interpretation, it is apparent that s.203(1) applies to a legal practitioner who has been struck off the Roll
of Practitioners. It was submitted that s.203(1) can only apply to a legal practitioner who is struck off the Roll of Practitioners
from the proclamation of the LPA because to hold otherwise would give retrospective effect to the LPA. In support of this
submission reference was made to the well known authority in Maxwell v Murphy (1957) 96 CLR 261 where Dixon CJ at
267 states—

“The general rule of the common law is that a statute changing the law ought not, unless the intention appears with
reasonable certainty, to be understood as applying to facts or events that have already occurred in such a way as to confer
or impose or otherwise affect rights or liabilities which the law had defined by reference to past events.”

46 The submission of both Mr Mullally and Mr Stokes is that the application of that presumption is that s.203(1) applies only to
the future and not to the past. There are, however, two difficulties with the submission. Firstly, when reading the LPA as a
whole it shows an intention to apply to persons who have been struck off the Roll of Practitioners prior to its proclamation.
Thus, by s.3 LPA a “disqualified person” means a person who has been struck off the Roll of Practitioners. It uses the past
tense. The Roll of Practitioners is the Roll in existence under the Legal Practitioners Act 1893 which is continued under the
LPA.

47 The second difficulty is that when read as a whole, if s.203(1) applies only to a legal practitioner who is struck off the Roll of
Practitioners after the proclamation then it means that a legal practitioner who was struck off the Roll of Practitioners under the
Legal Practitioners Act 1893 is not disentitled by s.203 to engage in legal practice. It would lead to a conclusion that the
prohibition in s.203(1) that a legal practitioner struck off the Roll of Practitioners is not entitled to engage in legal practice
would only apply to a legal practitioner who is struck off after the proclamation of the LPA. This would be inconsistent with
the requirement in s.35 LPA that a practice certificate is required to be held by every legal practitioner who is engaged in legal
practice and the requirement in s.38 LPA that the Legal Practice Board must refuse to issue a practice certificate to a
disqualified person (which is defined to include a person who has been struck off the Roll of Practitioners). It would be an
interpretation of the LPA which would give an inconsistent result from those two sections and s.203(1).

48 This would lead to a conclusion that legal practitioners who are struck off subsequent to the proclamation of the LPA have a
different entitlement regarding legal practice than those who were struck off prior to the proclamation. I do not consider that
such a result is an intended consequence of the LPA and I am reluctant therefore to adopt that interpretation. By s.18 of the
Interpretation Act 1984 I am obliged to prefer a construction that would promote the purpose underlying the LPA to a
construction that would not promote that purpose or object.

49 Further, as Pearce and Geddes note in Statutory Interpretation in Australia 5th Edition at paragraph 10.3, legislation only
operates retrospectively if it provides that rights and obligations are changed with effect prior to the commencement of the
legislation and that the statement of law advanced by Dixon J in Maxwell v Murphy cited above confirms that view. To hold
that s.203(1) does apply to Mr Mullally and Mr Stokes is to hold that their rights and obligations are changed with effect after,
and not prior to, the commencement of the legislation. Thus, as Mr Andretich has submitted, no issue of retrospectivity arises
and the presumption against retrospectivity is not offended. I therefore do not regard the decision in Maxwell v Murphy as an
authority against the conclusion I have reached.

50 The decision in Geraldton Building Co Pty Ltd v May (op.cit) is, I find, supportive of the conclusion I have reached. In that
matter a worker suffered an injury in March 1971. On 18 October 1974 Mr May elected to be paid compensation for his injury
in accordance with the table set out in a schedule to the Workers Compensation Act (WA). Between the date of his accident and
the date of his election that schedule was amended so as to increase the amount of compensation payable. By majority
decision, the High Court ruled that the amount of compensation payable should be determined according to the provisions of
the Workers Compensation Act (WA) in force at the date of the election. That is, the amendments made to the Workers
Compensation Act applied from the date of the amendment forward to events which had occurred in the past. The rights and
liabilities of Mr May and his former employer which had accrued at the date of the accident had changed with the amendment
to the legislation. This did not give the amendment a retrospective effect.

51 In similar vein an amendment to the Fisheries Act 1952 (Cth) which gave power to the relevant Minister to cancel licences if
the holder of the licence is convicted of an offence did not oblige the Minister to rely upon a conviction that itself occurred
after that amendment came into operation (La Macchia v Minister for Primary Industry (1986) 72 ALR 23). The commission
of an offence, whether before or after the amendment came into operation warranted the giving of a cancellation notice. The
cancellation order did not have retrospective effect simply because it relied upon conduct which occurred before the power
existed (and see generally the discussion of future operation based upon past events in Pearce and Geddes, Statutory
Interpretation in Australia 5th Edition at paragraph 10.4).
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52 The example given by the learned authors in re A Solicitor’s Clerk [1957] 1 WLR 1219 is illustrative. The learned authors note
that the clerk was convicted in 1953 on charges of larceny but no order could be made under the Solicitors Act as it then stood
prohibiting him from being employed as a solicitor’s clerk because he had not stolen from his employer or his employer’s
client. Upon the Act being subsequently amended to allow such an order to be made the argument of the clerk that to apply the
amendment to him would be to give it retrospective operation was rejected by the court on the basis that the Act had future
operation only even if the conduct on which it depended had taken place in the past. Although the prohibition was based on a
conviction that had occurred before the commencement of the Act it operated in the future.

53 Therefore, giving the words of s.203(1) their ordinary and grammatical meaning does not change rights and obligations with
effect prior to the commencement of the legislation. It does not give that subsection retrospective operation. In that regard, the
submission of Mr Andretich is patently correct. I therefore find that s.203(1) applies to a legal practitioner who was struck off
the Roll of Practitioners prior to the proclamation of the LPA.

54 I now turn to consider whether the Commission is a “court” or a “statutory tribunal” as those words are used in s.203(1)(b).
55 Mr Stokes has recognised that the Commission has been held to be a court for the purposes of the Corporations Law but has

submitted that this does not mean that it is a court for other purposes. He also submits that neither is it a “statutory tribunal”.
56 I consider Mr Stokes is correct is his submission about the Commission not being a court for all purposes. The Commission is

constituted in s.8 of the Act. By s.12 it is a Court of Record. Its status as a Court of Record was critical, in my respectful
observation, in the conclusion of the Industrial Appeal Court in Helm v Hansley Holdings Pty Ltd (in Liq) (op.cit) where at [9]
Kennedy J states—

“The insuperable obstacle which the appellant faces is that, by s.12 of the Industrial Relations Act, it is expressly
provided that the Commission is “a Court of Record”. Furthermore, in determining whether an employee has been
unfairly dismissed from his employment, and in considering whether, pursuant to s.23A(1)(ba), it should order the
employer to pay any, and what, amount of compensation to the claimant for loss or injury caused by the dismissal, the
Commission is acting judicially.”

57 Given the purpose underlying s.471B of the Corporations Law the Court concluded the Commission is a court for the purposes
of that section. In contrast, the Full Court of the Supreme Court held that s.12 of the Act did not alter the fact that “the
Commission is within the Industrial Arbitration Act in some respects an administrative body, in some respect (sic) a court of
record and in some respects a legislative body” (AMWSU of WA and Another v State Energy Commission of WA (1979)
59 WAIG 494 at 496 per Wickham J). (These comments being held by the Full Court to be equally applicable to the
Commission’s functions under the Act). The Full Court held that having regard to the underlying intent of the Suitors’ Fund
Act 1964 the Commission is not a court for the purposes of that Act: Ex parte: Robe River Mining Company Pty Ltd (Supreme
Court of WA; Library number 940031; 28 January 1994 (unreported).

58 The word “court” in s.203(1) LPA is not defined. The determination of whether or not the Commission is a court for the
purposes of the LPA is therefore to be assessed against the underlying purpose of the LPA.

59 The underlying purpose is the regulation of the legal profession. It provides, for the protection of the public, standards for
persons to become legal practitioners and to engage in legal practice. It also provides, for the same reason, for the supervision
of the conduct of legal practitioners and the practice of the law. It provides for the disciplining of legal practitioners
culminating in striking off a legal practitioner from the Roll of Practitioners by the Supreme Court. One consequence of a legal
practitioner being struck off is that she or he is not entitled to engage in legal practice or to represent any person in a statutory
tribunal or a court until the legal practitioner has been re-admitted. Neither may she or he hold or obtain the office of executor
or trustee of any will or trust without the leave of the Supreme Court (subject to the exception already referred to).

60 The underlying purpose of regulating legal practice includes, therefore, representing a person whether before a court or a
statutory tribunal. I understand “representing a person” to mean appearing on behalf of that person. The Commission acts
judicially when it determines whether an employee has been unfairly dismissed from his employment and in considering
whether it should order the employer to pay any, and what, amount of compensation for loss or injury caused by the dismissal:
Helm op. cit. I consider there is no difference of significance between the Commission deciding a claim by an employee of
unfair dismissal and a claim by an employee of benefits denied under a contract of employment. In either case, when the
Commission does so, it does so with all the hallmarks of a court so far as representation of parties is concerned.

61 I consider in the context of the issues before me that there is also no difference of significance between the representation by a
legal practitioner of a party to proceedings before a court and before the Commission. In either case, the function of
representation and the nature of the process is the same. I therefore find that the Commission is a court in these applications for
the purposes of s.203(1) of the LPA.

62 Mr Stokes draws a distinction between the conciliation and arbitration functions of the Commission. As I understand the
distinction he draws, it is that if the Commission is acting judicially in its arbitration function it does not do so in its
conciliation function. If it is a court for the purposes of s.203(1), it is so only when acting judicially. It is not acting judicially
when a claim is being conciliated. The submission has some support in the finding of Wallace J in AMWSU v Griffin
Coalmining Company Limited (1980) cited above that his decision that the Commission is a court of record and not a court of
law was limited to the question of the Commission in its purely arbitral role.

63 However, Kennedy J in Helm (op. cit. at [12]) cited with approval the comments of Austin J in Brian Rochford Ltd
(administrator appointed) v Textile Clothing & Footwear Union of NSW (1999) 17 ACLC 152 that the argument that the
function of conciliation distinguishes the Commission from a court has been rejected on the basis that “the process of
conciliation is well known to superior courts of record which are accustomed to refer matters to arbitration, or to referees, and
in recent times to other procedures for mediation or dispute resolution. What is significant is that despite these procedures the
tribunal has the ultimate authority to determine the dispute by making binding orders”.

64 The conclusion to which I am irresistibly drawn is that when the Commission is dealing with claims of unfair dismissal and of
benefits denied under a contract of employment it is a court whether it is enquiring into and dealing with such claims by way
of conciliation or by way of arbitration. This is because despite these procedures the Commission has the ultimate authority to
determine the dispute by making binding orders. That authority to enquire into and deal with such claims remains the defining
characteristic even if the exercise of that authority involves conciliation at some stage.

65 I therefore see the distinction between the conciliation and arbitration functions of the Commission as not significant for the
purposes of the Commission being a “court” for the purposes of s.203 LPA. It is, and remains, a court while it is exercising the
jurisdiction to enquire into and deal with claims of unfair dismissal and of benefits denied under a contract of employment.
When a matter is referred for conciliation pursuant to so s.32 of the Act (whether the conciliation is by a Commissioner or
whether that function is delegated to and performed by a Deputy Registrar: see s.96(6)) it is referred precisely because the
Commission is exercising its powers to enquire into and deal with the claim before it. I was not referred to, nor am I aware of,
any authority to the contrary.
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66 This issue is also relevant to whether the Commission is a “statutory tribunal”. A “statutory tribunal” is not defined in the
LPA. I have little difficulty in interpreting the words to mean a tribunal created by statute, however that is not conclusive as to
the definition of a “tribunal”. It is not without significance however that in the recent decision of Hot Copper Australia Limited
v Saab [2002] WASCA 190; 82 WAIG 2020 the nature and constitution of the Commission was considered. Anderson J, in the
course of his reasons at [28] stated—

“It is to be borne in mind that Commissioners (except the President) are not required to be legally qualified. As can be
seen from a reading of Part II Div 1 of the Act the Commission is constituted as a specialist industrial relations tribunal
comprising Commissioners experienced in industrial relations”.

67 While the issue before the Industrial Appeal Court on that occasion was not the status of the Commission as a “statutory
tribunal” for the purposes of the LPA, the comments of his Honour are not able to be lightly put aside.

68 The Macquarie Dictionary (3rd Edition) defines a tribunal as “an adjudicative body set up by the government to investigate
particular matters; a court of justice; a place or seat of judgment”. I find the Commission can be fairly described as an
adjudicative body set up by the Government to investigate particular matters. The ordinary and grammatical meaning of the
words “statutory tribunal” would include the Commission in its judicial and arbitral roles.

69 I find therefore that it is not necessary for a statute to label the body it creates as a “tribunal” in order for it to become a
tribunal. Rather, whether the Commission is a “tribunal” is a question to be answered by reference to its functions. Its functions
have already been aptly described by Wickham J in the quotation above. Applying the ordinary and grammatical meaning to
the word “tribunal” I find that the Commission is also a “statutory tribunal” for the purposes of s.203(1) LPA.

70 The Commission is therefore a court for the purposes of s. 203(1) LPA when it is exercising its jurisdiction in these
applications; it is also a statutory tribunal and is so whether it is enquiring into and dealing with a claim by either conciliation
or arbitration. I do not consider it can be said that s.203(1) applies when the Commission is arbitrating a claim but not when it
is conciliating a claim. In both cases, the role of representing a person before a statutory tribunal or court is substantially the
same, differing only in matters of procedure.

71 Mr Mullally submits that the provisions of s.123 LPA, together with the provisions of s.112A of the Act looked at in their
totality reveal that industrial agents are part of a discrete registration process. In my view this submission is plainly correct. By
s.35 LPA a practice certificate is required to be held by every legal practitioner who is engaged in legal practice in the State or
who is prepared or purports to be prepared to be retained for fee, gain or reward in legal practice in this State. By s.123 LPA a
person must not engage in legal practice unless the person is a certificated practitioner. However relevantly, s.123(3)(c)
provides that this does not prevent a person from appearing for a person before a court, or providing advice or other services, if
that appearance or the provision of that advice or service is authorised by a written law.

72 The written law referred to in s.123(3)(c) LPA is s.112A(3) of the Act which was amended by s.41 of the Repeal Act. Section
112A(3) states that for the purposes of s.123(3)(c) LPA a person who is registered under s.112A is authorised to appear for a
party, person or body under ss.31, 81E or 91 of the Act and provide advice and other services in relation to industrial matters.
In this respect, the amendment to s.112A shows that the legislature did indeed turn its mind to the interaction between agents
registered under the Act and the prohibition in the LPA against engaging in legal practice without a certificate.

73 However, I am not sure that this is necessarily to the point in the issue that is before me. The issue before me is not whether a
registered agent is engaging in legal practice or whether that agent is able to appear in these proceedings under s.31 of the Act.
Rather, it is whether a legal practitioner struck off the Roll of Practitioners is entitled to represent any person in the
Commission in these proceedings.

74 My consideration of the interaction between s.112A and s.123(3) LPA takes into account that although the Repeal Act
amended s.112A the amendment refers to s.123(3)(c) LPA but not to s.203(1)(b). The conclusion that remains is that a
registered industrial agent may appear under s.31 and may represent a party in the Commission without offending the LPA
unless the registered industrial agent is a legal practitioner struck off the Roll of Practitioners. The industrial agent’s
registration as an industrial agent remains unaffected by the LPA however the industrial agent who is also a legal practitioner
struck off the Roll of Practitioners is not entitled to represent any person in the Commission. This appears to be a conclusion
entirely consistent with the underlying purpose if the LPA as I have found it to be and also of s.112A of the Act as that relates
to the LPA as a whole.

75 Mr Mullally also draws attention to s.37(1)(c) of the Interpretation Act 1984. This provides that where a written law repeals an
enactment, the repeal does not, unless the contrary intention appears, affect any right, interest, title, power or privilege created,
acquired, accrued, established or exercisable or any status or capacity existing prior to the repeal. He refers to rights of
audience in the Commission to argue strongly that those rights are not to be affected by the repeal of the Legal Practitioners
Act 1893.

76 The first point to be made about his submission is that if he is correct then the right to which he refers accrues to the company
which is the registered industrial agent and which employs him and not to him personally. His submission is of no assistance to
the restriction now placed upon him as a legal practitioner struck off the Roll of Practitioners by s.203(1) of the Act.

77 However, to the extent that it can be said that there was a right, or perhaps a capacity, existing prior to the repeal for a legal
practitioner struck off the Roll of Practitioners to engage in legal practice or to represent any person in a statutory tribunal or
court, the LPA has affected that right or capacity. The words of s.203 indicate a “contrary intention” as that is referred to in
s.37 of the Interpretation Act 1984.

78 This conclusion is also consistent with the point made by Mr Andretich that whereas the legislature in s.203(3) specifically
preserved the right of a person holding the office of executor pursuant to probate granted before the coming into operation of
s.203 of the LPA to remain in that office, no such preservation is given to a legal practitioner struck off the Roll of
Practitioners who is also an industrial agent registered under s.112A of the Act to continue to appear for a party, person or
body under ss.31, 81E or 91 of the Act.

79 My attention was drawn to the amendments made in s. 21 of the Repeal Act to the Commercial Arbitration Act 1985. Those
amendments refer to a person who is not a legal practitioner, or a person who is a “legally qualified person”. Mr Mullally
described that legislation as a system where the parties would generally not be represented by legal practitioners. He submitted,
as I understand it, that this supported his submission that s.203(1) is not designed to apply to this Commission where there is a
legislative system of registered industrial agents. However, in my view those amendments do not assist in determining whether
or not a legal practitioner struck off the Roll of Practitioners may represent any person in the Commission.

80 I therefore conclude that an interpretation of s.203(1)(b) that gives the words “a legal practitioner struck off the Roll of
Practitioners” an interpretation that refers to legal practitioners struck off the Roll of Practitioners prior to and subsequent to
the proclamation of the LPA is an interpretation which is consistent with the LPA viewed as a whole and with the LPA viewed
together with s.112A and s.31 of the Act. It is also a construction that would promote the purpose or object underlying the
LPA.
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81 Correspondingly, the interpretation that is urged upon me in these proceedings would result in a conclusion that a legal
practitioner struck off the Roll of Practitioners prior to the proclamation of the LPA has a different entitlement to represent
persons before the Commission from a legal practitioner struck off the Roll of Practitioners after proclamation. It also leads to
at least the internal inconsistency between ss. 35, 38 and 203(1) LPA regarding the entitlement to engage in legal practice. I
consider that is an interpretation that would not promote the purpose or object underlying the LPA to regulate legal practice
and related purposes. Even though the striking off from the Roll of Practitioners may have occurred sometime prior to the
proclamation of the LPA, a person’s status as a person who is struck off the Roll of Practitioners remains.

82 I take into account the submission of Mr Stokes that it amounts in his view to double jeopardy. I have considered the decision
in Pearce v The Queen (op. cit.) to which he has referred. That case is a criminal case where the principles of double jeopardy
are couched in terms quoted from a decision of Black J in Green v United States:

“The underlying idea, one that is deeply ingrained in at least the Anglo-American system of jurisprudence, is that the
State with all its resources and power should not be allowed to make repeated attempts to convict an individual for an
alleged offense, thereby subjecting him to embarrassment, expense and ordeal and compelling him to live in a continuing
state of anxiety and insecurity, as well as enhancing the possibility that even though innocent he may be found guilty.”

Pearce v The Queen at [10]
83 The application of the concept to the issue before me is not clearly stated. These proceedings are not re-examining the “pre-

1992 acts of professional misconduct” to which Mr Stokes refers in his submission. The principles referred to in Pearce may
be principles which the legislature should consider when debating a Bill in the Parliament. In these proceedings I am not able
to conclude that the proper interpretation of s.203(1) LPA should not be made because to do so would be “double punishment”.
For the reasons I have given I find that submissions made by Mr Stokes regarding the proper interpretation of s.203(1), which
if correct would avoid the “double punishment” which he sees, would lead to a construction that would not promote the
purpose or object of the LPA.

84 Mr Stokes has submitted that the Commission does not of its own motion have the power to determine the regularity of a
representative’s qualifications in the hearing of an unfair dismissal application. If I understand the submission to be that the
Commission does not have the power in proceedings such as these to determine whether a registered industrial agent has the
qualifications to be a registered industrial agent, then, with respect to him, I quite agree. These proceedings are not convened
for such a purpose nor were they stated to be.

85 If however the submission is that the Commission does not have the power to refuse a registered industrial agent appearance in
these proceedings then, again with due respect to him, I do not agree. The Commission has the power in s.27(1)(h) to direct
any person to leave the place wherein proceedings are being conducted; and in s.27(1)(v) to generally give all such directions
and do all such things that are necessary or expedient for the expeditious and just hearing and determination of the matter.
Relevantly, there is authority for the proposition that a person who is a legal practitioner who has not completed restricted
practice is not able to appear before the Commission if to do so would breach the Legal Practitioners Act 1893: re An
Application by the Civil Service Association (2003) 83 WAIG 1403 at 1404. If the Commission is of the view that a person
does not have the lawful right to appear before it, it has the power to direct that they leave.

86 Similarly, where a person is carrying on a business as an industrial agent for the purposes of s.112(A) of the Act and is not a
registered industrial agent in accordance with the Act, that person will not be permitted to appear to represent a party to an
application: Volkofsky v Clough Engineering Limited, 2003 WAIRC 10086; 83 WAIG 4120.

87 I take into account that the interpretation of s.203(1) I have reached means that Mr Mullally or Mr Stokes are not entitled to
appear in these applications. Even though their clients appointed them as agents prior to the proclamation of the LPA, the date
of their appointment is immaterial. After the proclamation of the LPA, they are not entitled to represent any person in the
Commission. Their appearance in the Commission representing any person will constitute a breach of the LPA. (I add that any
such breach is not in itself a matter for the Commission.)

88 This is quite likely to have a deleterious effect upon the practice of the company which is the registered industrial agent of
which Mr Mullally is an employee and upon Mr Mullally. The effect upon Mr Stokes’ practice may well be similar. The
appearance before the Commission representing a party to claims of unfair dismissal and of benefits denied under a contract of
employment is part only of the work of an industrial agent. For some industrial agents it may be the major part of the work. For
others it may not be. It will also have an effect upon those parties to these applications who have appointed Mr Mullally or Mr
Stokes to be their agent.

89 I do not seek to minimise these matters. I do not raise them for the purposes of exercising a discretion. Statutory interpretation
is not a discretionary exercise. Rather, the Commission should be slow to interpret s.203(1) LPA in a manner that would have
serious or unintended consequences. In my view, such an interpretation causing such consequences should be only where the
legislation evinces a clear intention to achieve that effect.

90 I consider it does. Section 203(1) is a new section which did not exist in the Legal Practitioners Act 1893. There is nothing to
suggest that the amendment made by s.203(1) was designed to address any other outcome than the one I have reached. It is a
construction of the LPA which promotes the purpose or object of the legislation. Section 203(1) prevents a legal practitioner
struck off the Roll of Practitioners from representing a person before a statutory tribunal or court for the protection of the
public arising from the discipline and control of legal practitioners. Parliament has the right to pass such a law for the peace,
order and good government of the State and it has done so.

91 The minute of a proposed declaration now issues which declares that Bryan Francis Stokes or Patrick Edward Mullally may
not appear on behalf of the parties to these applications for whom they appear.

_________
2004 WAIRC 10536

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DENNIS JOHN ENRIGHT, APPLICANT

v.
SLEEPEEZEE BEDDING AUSTRALIA PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 21 JANUARY 2004
FILE NO. APPLICATION 1733 OF 2003
CITATION NO. 2004 WAIRC 10536
_________________________________________________________________________________________________________
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Result Industrial agent who is a legal practitioner struck off the Roll of Practitioners not entitled to appear
under s.31

Representation
Applicant No appearance
Respondent Mr B.F. Stokes (as agent)

Mr R. Andretich (of counsel) on behalf of the Hon Attorney General as amicus curiae
_________________________________________________________________________________________________________

Declaration
HAVING HEARD Mr B.F. Stokes on behalf of the respondent, Mr R. Andretich (of counsel) on behalf of the Hon Attorney
General as amicus curiae and there being no appearance on behalf of the applicant, the Commission, pursuant to powers conferred
on it under the Industrial Relations Act 1979 hereby declares—

THAT Bryan Francis Stokes may not appear on behalf of Sleepeezee Bedding Australia Pty Ltd in this application.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

_________

2004 WAIRC 10537
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LEE KEDDIE, APPLICANT
v.
VISION PRODUCE PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 21 JANUARY 2004
FILE NO. APPLICATION 1739 OF 2003
CITATION NO. 2004 WAIRC 10537
_________________________________________________________________________________________________________

Result Industrial agent who is a legal practitioner struck off the Roll of Practitioners not entitled to appear
under s.31

Representation
Applicant No appearance
Respondent Mr B.F. Stokes (as agent)

Mr R. Andretich (of counsel) on behalf of the Hon Attorney General as amicus curiae
_________________________________________________________________________________________________________

Declaration
HAVING HEARD Mr B.F. Stokes (as agent) on behalf of the respondent, Mr R. Andretich (of counsel) on behalf of the Hon
Attorney General as amicus curiae and there being no appearance on behalf of the applicant, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979 hereby declares—

THAT Bryan Francis Stokes may not appear on behalf of Vision Produce Pty Ltd in this application.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

_________

2004 WAIRC 10541
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KAREN COWLEY, APPLICANT
v.
JOSEPH MILICI T/AS JJ PAINTING CONTRACTORS, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 21 JANUARY 2004
FILE NO. APPLICATION 1763 OF 2003
CITATION NO. 2004 WAIRC 10541
_________________________________________________________________________________________________________

Result Industrial agent who is a legal practitioner struck off the Roll of Practitioners not entitled to appear
under s.31

Representation
Applicant Mr P. Mullally (as agent)
Respondent No appearance

Mr R. Andretich (of counsel) on behalf of the Hon Attorney General as amicus curiae
_________________________________________________________________________________________________________
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Declaration
HAVING HEARD Mr P. Mullally (as agent) on behalf of the applicant, Mr R. Andretich (of counsel) on behalf of the Hon
Attorney General as amicus curiae and there being no appearance on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979 hereby declares—

THAT Patrick Edward Mullally may not appear on behalf of Karen Cowley in this application.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.
_________

2004 WAIRC 10539
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STACEY ERIN HESLOP, APPLICANT
v.
BAKS PTY LTD T/AS QUAY CAFĖ, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 21 JANUARY 2004
FILE NO. APPLICATION 1834 OF 2003
CITATION NO. 2004 WAIRC 10539
_________________________________________________________________________________________________________

Result Industrial agent who is a legal practitioner struck off the Roll of Practitioners not entitled to appear
under s.31

Representation
Applicant Mr P. Mullally (as agent)
Respondent Mr B.F. Stokes (as agent)

Mr R. Andretich (of counsel) on behalf of the Hon Attorney General as amicus curiae
_________________________________________________________________________________________________________

Declaration
HAVING HEARD Mr P. Mullally (as agent) on behalf of the applicant, Mr B.F. Stokes (as agent) on behalf of the respondent and
Mr R. Andretich (of counsel) on behalf of the Hon Attorney General as amicus curiae, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979 hereby declares—

THAT Patrick Edward Mullally may not appear on behalf of Stacey Erin Heslop and Bryan Francis Stokes may not
appear on behalf of Baks Pty Ltd trading as Quay Café in this application.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________

2004 WAIRC 10610
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KENNETH GREEN, APPLICANT
v.
KUNUNURRA REGIONAL ECONOMIC ABORIGINAL CORPORATION, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE MONDAY, 2 FEBRUARY 2004
FILE NO. APPLICATION 924 OF 2003
CITATION NO. 2004 WAIRC 10610
_________________________________________________________________________________________________________

Result Application adjourned.
Catchwords Termination of employment –claim of unfair dismissal –– Corresponding application made to

Australian Industrial Relations Commission – Whether applicant intending to proceed - Application
adjourned – Industrial Relations Act 1979 (WA) s 29(1)(b)(i); s.29AA

Representation
Applicant Mr K. Green
Respondent Mr S. Phillips (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 On 16 June 2003 Kenneth Green referred a claim to this Commission that he had been unfairly dismissed by the respondent,

Kununurra Regional Economic Aboriginal Corporation. He attached to his claim a copy of a letter from the respondent
terminating his employment “effective immediately” which is dated 23 May 2003. Mr Green’s application states that he
received this letter by hand on 29 May 2003. His application states that he has filed claims in both this Commission and in the
Australian Industrial Relations Commission.

2 On 14 July 2003 the respondent forwarded a Notice of Answer and Counter Proposal to the Commission. It rejected Mr
Green’s claim on grounds which it is not necessary at the moment to consider. The Notice of Answer refers to Mr Green
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making a “concurrent submission to the Australian Industrial Relations Commission dated 12 June 2003”. The Commission
forwarded the matter to the Deputy Registrar, Karratha for his investigation pursuant to s.93 of the Industrial Relations Act
1979. A meeting was held before the Deputy Registrar, Karratha, on 12 August 2003. The meeting was adjourned to enable Mr
Green to seek legal advice. The Deputy Registrar was to follow the matter up within two weeks.

3 On 21 August 2003 Mr Green rang the Deputy Registrar to advise that he was still waiting for a lawyer to get back to him. Mr
Green rang again on 2 September 2003 to advise that he was still waiting.

4 On 16 September 2003 the Deputy Registrar rang Mr Green but there was no answer. The Deputy Registrar then returned the
matter to the Commission in Perth. The Commission endeavoured to contact Mr Green by telephone on 13, 17, 18, 19 and
20 November 2003. In each case, there was no answer to the Commission’s call. The Commission then wrote to Mr Green
informing him that there had been no further contact from him since 2 September 2003, a period of over 10 weeks, and
informing him that the Commission would now list the matter for mention only for him to show cause why his application
should not be struck out for want of prosecution.

5 This caused Mr Green to at last make contact with the Commission. He wrote a letter on 1 December 2003. In the letter Mr
Green stated that he had still been trying to get a lawyer. He also referred to a number of matters to do with the merits of the
matter which at present are not relevant. He requests that the matter not be dismissed.

6 On 22 December 2003 the Commission forwarded a copy of Mr Green’s letter to the respondent’s legal advisors for the
respondent’s information. The letter requested that if the respondent wished to respond to the issue of whether or not Mr
Green’s application should be struck out for want of prosecution, it should do so. On 14 January 2004 the Commission
received correspondence dated 9 January 2004 from the respondent’s solicitors. That correspondence itself confirms the
proceedings before the AIRC.

7 The correspondence notes that Mr Green “appears to be proceeding with his application to the AIRC, further directions having
been made therein as recently as 1 December 2003”. The respondent notes that it has raised a jurisdictional objection in the
AIRC on the basis that Mr Green was not a federal employee at the relevant time. The jurisdictional objection is in relation to
the claim for relief in respect of the termination of employment.

8 The respondent refers to s.29AA of the Act to argue that Mr Green’s application in this Commission should be dismissed on
the basis that Mr Green has not prosecuted the application and also on the basis of a lack of jurisdiction in the State
Commission because Mr Green has lodged his application also in the Federal Commission.

9 I have considered all of these matters and find as follows. Mr Green has not kept in regular contact with this Commission as he
properly should do. It was Mr Green’s decision to lodge a claim in this Commission and he has a duty to proceed with it
properly, or at least keep the Commission informed as to why he is not requesting that his application now be dealt with. It
may well be that Mr Green has been concentrating on his application in the AIRC. However, that does not excuse his failure to
inform the Commission regarding his claim. In my view, there are grounds to now dismiss his claim.

10 There are, however, other factors to be taken into account. The fact that Mr Green is proceeding with his AIRC application
necessarily means that the respondent is aware of Mr Green continuing to actively pursue his belief he has been unfairly
dismissed. The failure of Mr Green to keep this Commission informed of his intentions does not mean that the respondent
believes he no longer intends to contest his dismissal. He clearly does and the respondent is necessarily aware of this.

11 Further, although s.29AA of the Act indeed states that the Commission must not determine a claim of unfair dismissal if the
dismissed employee has lodged an application with the Australian Industrial Relations Commission in respect of the same
matter, the Commission may determine the claim if the application to the Australian Industrial Relations Commission is
rejected or dismissed on the ground that it is not within the jurisdiction of the AIRC to determine the application: s.29AA(2).

12 On the facts of this matter, the respondent is actively challenging the jurisdiction of the AIRC to hear and determine Mr
Green’s claim for relief in respect of his dismissal. It is therefore at least possible that the AIRC may decide that it does not
have the jurisdiction to deal with Mr Green’s claim of unfair dismissal. If that is decided by the AIRC then s.29AA envisages
that the Commission may then proceed to hear Mr Green’s application.

13 Taking all of these factors into account, particularly the fact that the respondent is aware of Mr Green’s active and continuing
pursuit of his belief that he has been unfairly dismissed, this Commission will not presently dismiss his application.

14 However, Mr Green is hereby reminded of the necessity for him to keep this Commission informed of his intentions. A failure
to do so may well result in this application being dismissed for want of prosecution. An Order will therefore issue adjourning
this application to await the advice of Mr Green. The respondent is able at a future time to apply to have Mr Green’s
application struck out if it considers future circumstances warrant the Commission considering such a course of action.

15 Order accordingly.

_________

2004 WAIRC 10664
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KENNETH GREEN, APPLICANT
v.
KUNUNURRA REGIONAL ECONOMIC ABORIGINAL CORPORATION, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 10 FEBRUARY 2004
FILE NO. APPLICATION 924 OF 2003
CITATION NO. 2004 WAIRC 10664
_________________________________________________________________________________________________________

Result Application adjourned.
Representation
Applicant Mr K. Green
Respondent Mr S. Phillips (of counsel)
_________________________________________________________________________________________________________
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Order
HAVING HEARD Mr K. Green on his own behalf as the applicant and Mr S. Phillips (of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

(1) THAT the application be adjourned.
(2) THAT the application may be listed for hearing at the request of either party.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________

2004 WAIRC 10558
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DARRYN JOHN HESKETH, APPLICANT
v.
AUTONET BOORAGOON, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 23 JANUARY 2004
FILE NO. APPLICATION 1578 OF 2003
CITATION NO. 2004 WAIRC 10558
_________________________________________________________________________________________________________

Result Application by respondent to dismiss application dismissed
Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Motion by respondent to

dismiss application on grounds that applicant resigned – Whether applicant resigned - Held that
applicant was dismissed – Motion dismissed - Industrial Relations Act 1979 (WA) s 23 & s
29(1)(b)(i)

Representation
Applicant Mr D.J. Hesketh
Respondent Mr G.T. Miller (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application brought by Mr Hesketh claiming that he was unfairly dismissed by the respondent on 24 October 2003.

The Notice of Answer and Counter Proposal filed by the respondent moved for the application to be dismissed for a number of
reasons, the significant reason being that it is the respondent’s view that Mr Hesketh “offered a verbal resignation on
Wednesday 15 October 2003 which was accepted immediately by his employer. He was allowed to work until Friday
24 October 2003 when the resignation took effect”. The Commission therefore listed the matter for hearing in order to deal
with the motion of the respondent.

2 The Commission heard evidence from Mr Hesketh himself. The respondent gave evidence through the director and owner of
the respondent, Ms Lee.

3 The respondent employed Mr Hesketh as mechanic/workshop manager. For reasons which are presently not relevant Ms Lee
had decided to attend the workshop each day. This had not been her previous practice. On Wednesday 15 October 2003 this led
to an exchange of words between Mr Hesketh and Ms Lee regarding day-to-day events. Ms Lee stated that Mr Hesketh
accused her of “interfering”. Mr Hesketh stated that Ms Lee accused him of “butting in”. Ms Lee then said words to the effect
“if you don’t like it here you are both free to find work elsewhere” (the reference to “both” included the apprentice,
Christopher). Mr Hesketh recalls Ms Lee saying that she would take resignations from both Mr Hesketh and Christopher. At
that point Mr Hesketh admits that he said, under his breath: “Don’t worry, you’ll have mine on Friday”. Mr Hesketh said that
Ms Lee heard him and said: “Fine”. Ms Lee’s evidence is that she heard Mr Hesketh say “I was handing in my resignation on
Friday anyway” to which she responded: “Fine”.

4 Work then continued as normal. I find that Mr Hesketh did not give a resignation on Friday either verbally or in writing. As I
understand Friday 17 October 2003 was a normal working day with nothing occurring of relevance to this matter.

5 On the evidence only two things of relevance occurred between the events of 15 October 2003 and Friday 24 October 2003. I
find that Mr Hesketh, for his part, made enquiries with “industrial relations” about his situation but that the advice to him was
not to put in his resignation. For her part, Ms Lee acted on the basis that Mr Hesketh had resigned and she made up his
termination payments and deposited them into his account on Thursday 23 October 2003.

6 On Friday 24 October 2003, at approximately 2:00pm, Ms Lee told Mr Hesketh that work was completed and he was free to
leave. Mr Hesketh asked: “Do you mean for the day?” Ms Lee said: “No, you resigned”. Mr Hesketh asked if Ms Lee was
sacking him, to which Ms Lee replied: “No, you resigned”.

7 Mr Hesketh left the respondent’s premises that afternoon and, by prior arrangement, returned with the apprentice the next day
to collect his tool box. His evidence is that he regards himself as having been dismissed on 24 October 2003 because of the
heated discussion with Ms Lee regarding her intention that he leave because he had resigned when he had not. Mr Hesketh’s
evidence is that he had not intended to leave the respondent’s employment and had in fact recently moved into a unit closer to
work at a higher rent in order to be closer to the respondent’s premises. He did not have another job to go to. He in fact started
at a Gull service station the following Monday but only because he had seen an advertisement for a position in the Saturday’s
newspaper.

8 Mr Hesketh seeks reinstatement although it seems clear that the respondent’s business is likely to be closed, or sold, in
approximately four weeks’ time from the date of the hearing. He seeks to be paid one week’s pay in lieu of notice and the
balance of what he considers to be an underpayment in lieu of his annual leave entitlement.
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9 The respondent states that Mr Hesketh resigned on 15 October 2003. I find, however, from the evidence that Mr Hesketh stated
that it was his intention to resign on the Friday. Even Ms Lee’s evidence does not suggest that he actually resigned on
15 October 2003 but rather that it was his intention to resign on the Friday. The facts do not lead to the conclusion that
Mr Hesketh actually resigned on 15 October 2003.

10 Mr Miller, who appeared on behalf of the respondent, referred me to a decision of Harrison C in Grennell v Hands On
Computer Training International Pty Ltd (2003) 83 WAIG 4078; 2003 WAIRC 09204 to submit that the circumstances
constitute a resignation. I have considered that case and, with great respect to Mr Miller, consider it of little assistance because
in that matter the fact was that the employee resigned. The issue there was whether the resignation amounted to a constructive
dismissal. That is not the issue here. Mr Hesketh is not claiming that he resigned because of his employer’s conduct. He is
claiming he was actually, not constructively, dismissed.

11 Rather, the issue is whether or not Mr Hesketh resigned. Mr Hesketh did not say “I resign”. Therefore, there was no resignation
on Wednesday 15 October 2003 for Ms Lee to “accept”. Whatever may have been his stated intention, he did not actually
resign on the Friday. Even if the exchange between Mr Hesketh and Ms Lee is an indication of a strained employment
relationship near to its end, Mr Hesketh did not in fact resign. The action of Ms Lee in making up his termination entitlements
and depositing them into Mr Hesketh’s account cannot make Mr Hesketh’s words into a resignation if in fact they were not.

12 Mr Miller poses the question that if he did not resign, why did Mr Hesketh leave his employment on 24 October 2003? I accept
Mr Hesketh’s evidence that at the time he did not have another job to go to and that he had recently moved accommodation to
be close to his work. Those matters, together with the attitude of Ms Lee that 24 October 2003 was Mr Hesketh’s last day of
employment, provides the answer to Mr Miller’s question. I have little doubt on the evidence before me that had Ms Lee not
brought matters to a head at approximately 2:00pm on Friday 24 October 2003 by telling Mr Hesketh that he could now leave,
Mr Hesketh would not have ended his employment on 24 October 2003. On his own evidence, he had no reason to do so even
if he did not find Ms Lee’s presence on a daily basis satisfactory from his point of view. I make no prediction about how long
the employment relationship would have continued after 24 October 2003.

13 On the evidence, the only conclusion that is open is that the employment relationship did come to an end on 24 October
2003 and it did so because of the initiative taken by Ms Lee. Accordingly, I find that Mr Hesketh was dismissed by the
respondent on 24 October 2003.

14 That finding having been made, the respondent’s motion that Mr Hesketh’s application be dismissed must fail and an order
now issues that the motion by the respondent to dismiss this application is hereby dismissed.

15 The Commission will discuss with the parties the prospects of conciliation resolving the dispute between them regarding Mr
Hesketh’s claim.

_________

2004 WAIRC 10559
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DARRYN JOHN HESKETH, APPLICANT
v.
AUTONET BOORAGOON, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 23 JANUARY 2004
FILE NO. APPLICATION 1578 OF 2003
CITATION NO. 2004 WAIRC 10559
_________________________________________________________________________________________________________

Result Application by respondent to dismiss application dismissed
Representation
Applicant Mr D.J. Hesketh
Respondent Mr G.T. Miller (as agent)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr D.J. Hesketh on his own behalf as the applicant and Mr G.T. Miller (as agent) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the respondent’s motion that Mr Hesketh’s application be dismissed is hereby dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2004 WAIRC 10457
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES HELEN JACKSON, APPLICANT
v.
TENGOLD CORPORATION PTY LTD T/A RAY WHITE BELMONT, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE TUESDAY, 13 JANUARY 2004
FILE NO. APPLICATION 1417 OF 2003
CITATION NO. 2004 WAIRC 10457
_________________________________________________________________________________________________________
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Result Application to receive application out of time dismissed
Representation
Applicant Appeared on her own behalf
Respondent Mr E Lopez
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and edited by the Commissioner)

1 The applicant seeks that the Commission exercise its discretion and receive her application claiming unfair dismissal more than
28 days after the date of termination of employment.

2 The first question which must arise is whether or not the Commission has any jurisdiction in this matter on the basis of whether
or not there was a dismissal. An employee can make an application to the Industrial Relations Commission claiming that he or
she was harshly, oppressively or unfairly dismissed. If there was no dismissal, there can be no claim.

3 In this case the applicant has acknowledged in her evidence that she has received no information or advice from her employer
such as to constitute a dismissal. What appears to have happened is that the applicant was absent from the office due to a health
issue; she received a letter dated 7 May 2003 from the respondent’s principal, Eian Lopez, which I think could fairly be said to
constitute a warning as to her performance and to set targets for her improved performance. She was given a time frame in
which that performance would be measured and, at the end of that letter, Mr Lopez said that should she not agree in respect of
what is put there, including a proposed reduction in her commissions if she failed to achieve the levels that were put, then she
should resign.

4 The applicant then received a letter of 21 May 2003 from Jean Lopez, the respondent’s Business Development Manager, which
noted that the applicant would not be in a position to attend the office, but stating that they would appreciate a call from her “to
see how things are with (her)”. The letter referred to the letter of 7 May 2003 and noted that there was no reply from her. Ms
Lopez said in the letter that on a number of occasions they had tried to ring her mobile telephone but there was no reply. The
letter said that they would appreciate it if she would return the Home Open sign and the office key as they were needed by
other sales representatives.

5 The applicant then went into the office and apart from a receptionist, there was nobody there. She discovered that her
belongings from her desk had been put into a box. She also received some advice over the telephone from some third party
saying that they had been advised by their contacting the office that she was no longer employed. The applicant telephoned the
office and spoke to somebody called Laura who was the property manager. Her employer though was Mr Lopez. She says she
tried to ring him and his telephone was engaged, but she left no messages for him. She took no further action to attempt to
clarify the situation as to her employment status.

6 In all of the circumstances it is hard to conclude then that there was a dismissal. If there was no dismissal by the respondent the
Commission has no jurisdiction and the application ought be dismissed.

7 If I am wrong in that, and there had been a dismissal, the sequence of events in this case is that the applicant says that she had a
foot operation on around 13 or 14 of May 2003 and she was unable to put shoes on from then until some months later. She had
to have the operation redone in July.

8 If there had been a dismissal at the end of May 2003, the notice of application submitted to the Registrar on 29 July
2003 would have been 1 month out of time. That application was not accepted at the time because there was no application for
it to be received out of time. Such an application to extend time was submitted on 14 August 2003 but no receipt was made out
and it was not formally received by the Commission until 23 September 2003 when the filing fee was paid. The applicant did
not serve the Notice of Application until a further month had passed, on 24 October 2003.

9 The tests to be applied in a case such as an application to receive an application out of time include the length of any delay; the
explanation for the delay; the steps taken, if any, by the applicant to evidence non-acceptance of the termination of
employment and that it would be contested, and the merits of the substantive application in the sense that there is a sufficiently
arguable case. There is also a question of any prejudice to the respondent. (Director General of the Department of Education v
Prem Singh Malik FB (83 WAIG 3056 at 3064)). This is a jurisdiction in which there is a time limit on the filing of
applications because these matters need to be dealt with expeditiously and there is provision in the Industrial Relations Act
1979 for employees to file applications late if there is good reason and it would be unfair not to accept that application.

10 In this case there appears to have been no dismissal, but if there was a dismissal there was no application drawn to the
Commission’s attention until 29 July 2003. No proper application appears to have been received by the Commission until
23 September 2003. If the reasons for that were that the applicant’s fitness to get around was a problem, then that is somewhat
difficult to accept, bearing in mind that the applicant would simply need to have dealt with this and other matters over the
phone or by post. She appears to have had no difficulty in doing that in that she received the forms, and returned the Form 1 to
the Commission on 29 July 2003. However, she took no further action in pursuing the application until 2 months later when the
fee appears to have been paid. The applicant is not sure of the reasons for these circumstances as they were, and that it was not
served for a further month.

11 In terms of the first test, being the length of the delay, the formal filing of an application to accept the application out of time
did not occur until almost 4 months after the termination, if there was a termination. That is an inordinate delay in the
circumstances of these types of applications. The explanation for the delay is twofold. One is the applicant’s alleged inability
to get around and the second is the question of expense, of the fee.

12 I am not satisfied that the length of the delay is explained due to the applicant’s inability to get around. I am sure she could
have managed to have a letter posted or to have made telephone calls. Certainly, she managed to get the Notice of Application
to the Registrar by 29 July 2003 but did nothing more to finalise the matter for 2 months and then did not serve the application
for a further month.

13 As to the question of the fee, a diligent inquiry about that matter would have disclosed to the applicant that the Registrar has
the capacity to waive any fee. The service of the application for a further month after it was lodged formally, once again
demonstrates a lack of proper application to the process.

14 As to the steps taken to evidence a challenge to the dismissal, if there was one, there does not seem to have been any action
taken by the applicant to contest the matter for at least 2 months. She did not even seek to clarify the situation beyond making a
couple of unsuccessful telephone calls. However, not being able to speak to Mr Lopez, she did not even leave a message for
him.
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15 As to the fourth test, the merits of the application, I cannot say that there is a sufficiently arguable case on the basis that there
has been no dismissal. The applicant received a warning, then an enquiry about her situation. She was asked to return keys and
other property, and her desk was cleared. However, these things are explainable in circumstances where it is anticipated that an
employee will be absent for some time due to health reasons. The respondent has taken no steps which allow a conclusion that
it has terminated the employment. On the contrary, it appears to have been awaiting advice from the applicant, none of which
came.

16 The respondent has not argued that there would be any prejudice but in the circumstances I do not think that is necessary to be
dealt with.

17 This would have to be an application which has no prospect of success and the applicant has failed to demonstrate that it would
be unfair to not receive her application out of time. Accordingly I will dismiss the application.

_________

2004 WAIRC 10458
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES HELEN JACKSON, APPLICANT
v.
TENGOLD CORPORATION PTY LTD T/A RAY WHITE BELMONT, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER TUESDAY, 13 JANUARY 2004
FILE NO. APPLICATION 1417 OF 2003
CITATION NO. 2004 WAIRC 10458
_________________________________________________________________________________________________________

Result Application to receive application out of time dismissed
_________________________________________________________________________________________________________

Order
HAVING heard the applicant on her own behalf and Mr E Lopez on behalf of the respondent, the Commission, pursuant to the
powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2004 WAIRC 10553
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GRZEGORZ JUREWICZ, APPLICANT
v.
I.R.CUMMING PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 23 JANUARY 2004
FILE NO. APPLICATION 51 OF 2003
CITATION NO. 2004 WAIRC 10553
_________________________________________________________________________________________________________

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Outstanding contractual
entitlements - Industrial Relations Act 1979 (WA) s 29(1)(b)(i) & (ii) – No appearance from applicant
– Location of hearing – Video link facilities – Question of bias – Application for Costs – Application
dismissed

Result Application dismissed for want of prosecution. Application for costs dismissed
Representation
Applicant Mr B Stokes as agent
Respondent Ms L Ellery of Counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 Mr Stokes for the applicant submitted that, as per his letter of 9 October 2003, the applicant could not attend as he had found

alternate employment and is driving interstate. To dismiss the application would bar Mr Jurewicz from any form of relief. The
prejudice to the respondent is small as he lives and works near Kalgoorlie. Mr Stokes submitted that he had tried
unsuccessfully to contact his client, to confirm whether he intended to pursue his application.

2 Ms Ellery for the respondent says that the applicant’s request for adjournment by letter of 9 October 2003 was rejected and
should not now be entertained. The respondent had to spend time and resources to attend at hearing. He lives and works in
Leonora and would have to attend again if an adjournment were granted. Ms Ellery submitted that there was a question as to
whether the applicant was actually going to discontinue the application; that Mr Stokes had advised her that he had verbal
instructions that the applicant did not want to continue. Hence the prejudice to the applicant would be insignificant. The
respondent sought that the matter be dismissed with costs. On the basis that it appeared, but was not confirmed, that the
applicant wished not to proceed, yet this had not been confirmed and the respondent was hence put to the unnecessary cost of
preparation to defend the application.
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3 It is primarily relevant to my decision to not adjourn this matter on request by letter of 9 October 2003, replied to on
15 October 2003, that Mr Jurewicz telephoned my Associate on 13 October 2003, advising that he wished to withdraw. Mr
Stokes confirmed that Mr Jurewicz had similarly spoken to him about his desire to not proceed and Mr Stokes advised the
applicant that he should speak to the Commission. It is relevant also that this matter had been listed for hearing since 4 July
2003. It is not uncommon that applicants at the time of hearing are reengaged in employment and it is not convenient to attend
the Commission. This is not of itself a sufficient reason to adjourn the matter. I consider it most probable in the circumstances
that Mr Jurewicz by his actions evinced a desire not to continue with his application. In my view then, having considered the
principles in Myers v Myers [1969] WAR 19, the issue of prejudice should lay in the respondent’s favour in terms of
unnecessary cost and delay.

4 It is important that I have convened to hear any submission on bias. The submissions of the parties in the matter of Huck Barry
James Leat v I R Cumming (delivered 23/01/04) as to bias are repeated in relation to Mr Jurewicz’s application. My reasons are
published in that matter and do not require repeating.

5 As to the matter of costs, the authority followed frequently in the Commission is that of Denise Brailey v Mendex Pty Ltd t/a
Mair and Co. Maylands 73 WAIG 26 and costs are not awarded in this jurisdiction unless there are exceptional circumstances.
This matter comes close in my view to fulfilling this principle. However, I consider through an abundance of caution, that it
was necessary to convene to address the question of bias in any event. I would not award costs in this matter.

6 For all the reasons expressed above I would dismiss Mr Jurewicz’s claim for want of prosecution. I would also dismiss the
respondent’s application for costs.

_________

2004 WAIRC 10554
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GRZEGORZ JUREWICZ, APPLICANT
v.
I.R.CUMMING PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER FRIDAY, 23 JANUARY 2004
FILE NO. APPLICATION 51 OF 2003
CITATION NO. 2004 WAIRC 10554
_________________________________________________________________________________________________________

Result Application dismissed for want of prosecution. Application for costs dismissed
Representation
Applicant Mr B Stokes as agent
Respondent Ms L Ellery of Counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr B Stokes on behalf of the applicant and Ms L Ellery of counsel on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the application be and is hereby dismissed for want of prosecution;
(2) THAT the respondent’s application for costs be and is hereby dismissed.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2003 WAIRC 10378
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KEVIN KENNETH KENNEDY, APPLICANT
v.
BELLWAY HOLDINGS PTY LTD T/A PARAMOUNT INSTRUMENTS, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 23 DECEMBER 2003
FILE NO. APPLICATION 1469 OF 2003
CITATION NO. 2003 WAIRC 10378
_________________________________________________________________________________________________________

Result Order issued by consent prescribing payment of entitlements due under contract of employment.
Representation
Applicant Mr K. Trainer (as agent)
Respondent Mr B. Stokes (as agent)
_________________________________________________________________________________________________________

Order
WHEREAS on 6 October 2003 Kevin Kenneth Kennedy referred a claim to the Commission that he had not been paid a benefit to
which he is entitled under his contract of employment with Bellway Holdings Pty Ltd t/a Paramount Instruments;
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AND WHEREAS the Commission held a conference of the parties pursuant to s.32 of the Industrial Relations Act 1979;
AND WHEREAS at that conference the parties agreed that Bellway Holdings Pty Ltd t/a Paramount Instruments owes Kevin
Kenneth Kennedy the sum of $11,500 gross for work performed;
AND WHEREAS Bellway Holdings Pty Ltd t/a Paramount Instruments states that on 10 and 20 December 2003 it paid Kevin
Kenneth Kennedy two amounts of $500 gross;
AND WHEREAS the parties have now agreed for the payment of the balance of the sum outstanding by way of instalments to be
reflected in an order of the Commission;
AND WHEREAS the Commission is of the opinion that an order should issue in the terms agreed by the parties;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, and by
consent, hereby order—
(1) THAT Bellway Holdings Pty Ltd t/a Paramount Instruments pay Kevin Kenneth Kennedy the sum of $750 gross per

week from and including 27 December 2003 by irrevocable electronic bank-to-bank authority;
(2) THAT the payments prescribed in order (1) hereof shall continue until the sum of $11,500 gross (less any payments

already made after 1 December 2003) has been paid by Bellway Holdings Pty Ltd t/a Paramount Instruments to Kevin
Kenneth Kennedy;

(3) THAT Bellway Holdings Pty Ltd t/a Paramount Instruments provide payment details by facsimile transmission to
Traimax Pty Ltd t/a Industrial Relations and Advocacy Services in its capacity as agent for Kevin Kenneth Kennedy, on a
regular basis promptly subsequent to each payment to the applicant’s bank, Australian Taxation Office and
superannuation fund;

(4) THAT each payment shall be deemed to stand alone for the purposes of enforcement of this order;
(5) THAT liberty is reserved to the parties to apply on short notice for variation to the instalments payable pursuant to this

order in the event that the respondent suffers financial difficulties;
(6) THAT this application otherwise be adjourned.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________

2004 WAIRC 10560
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AVON LOVELL, CARL YOUNG, LAURENCE SHANE O’BYRNE, APPLICANTS
v.
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 23 JANUARY 2004
FILE NO/S. APPLICATION 1475 OF 2003, APPLICATION 1476 OF 2003, APPLICATION 1484 OF 2003
CITATION NO. 2004 WAIRC 10560
_________________________________________________________________________________________________________

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Outstanding contractual
entitlements - Industrial Relations Act 1979 (WA) s 29(1)(b)(i) & (ii) – Redundancy – Retirement
Allowance – Fair go all round afforded - Applications dismissed

Result Applications dismissed
Representation
Applicants Mr G McCorry as agent
Respondent Mr D H Schapper of Counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 These three applications were heard together at the request of the parties. They are applications pursuant to section 29(1)(b)(i)

and it would appear section 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”). I say that because the applications are
drafted in substantially similar terms and each applicant seeks the following by way of remedy—

“The applicant seeks an order that he be reinstated, or alternatively be re-employed without loss of benefits, or
alternatively an order that the Respondent pay to the Applicant an amount of compensation for loss or injury caused by
the dismissal.”

2 The particulars of claim are largely common and read importantly as follows (I use Mr Lovell’s claim for convenience)—
“6) It was an implied term in the Applicant’s contract of employment that he would be paid a redundancy payment if
made redundant.
7) It was an implied term in the Applicant’s contract of employment that the contract would only be terminable for cause,
capacity or on reasonable notice.
8) It was an implied term in the Applicant’s contract of employment that the Respondent would not, without reasonable
cause, conduct itself in a manner likely to damage or destroy the relationship of trust and confidence between the
Applicant and the Respondent.
9) On 10th September 2003 the Applicant’s employment was terminated with effect from 12 September 2003 pursuant to
a decision of the State Council of the Respondent on the alleged grounds of ‘restructuring’.
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10) The Applicant was paid 3 weeks salary in lieu of notice.
11) The Respondent had no lawful right to terminate the Applicant’s employment by notice of 3 weeks.
12) The Respondent had no lawful right to terminate the Applicant’s employment by making payment in lieu of notice.
13) The Applicant received no warning that his employment would be terminated.
14) The Applicant was treated in a different manner to previous employees/Officers who have been terminated. There was
no prior warning, discussion or negotiated separation agreement.
15) The Applicant was not warned nor advised that his work performance was unsatisfactory.
16) The Applicant was dismissed from his employment to enable officers of the Respondent to achieve political
objectives - namely to apply pressure to the incumbent Secretary so as to force his resignation, - conduct likely to damage
or destroy the relationship of trust and confidence between the Applicant and the Respondent and in breach of the contract
of employment between the Applicant and the Respondent.
17) The Respondent failed to discuss with the Applicant the alleged redundancy or measures that might be taken to reduce
the adverse effect on the Applicant of the redundancy contrary to section 41 of the Minimum Conditions of Employment
Act 1993.
18) The Respondent failed to give the Applicant reasonable notice or make payment in lieu of such notice in breach of the
contract of employment between the Applicant and the Respondent
19) The Respondent failed to pay the Applicant a redundancy payment in breach of the contract of employment between
the Applicant and the Respondent.
20) For the above reasons the Applicant claims that his dismissal was harsh, oppressive and unfair.”

3 The matters were accordingly listed for hearing as claims for unfair dismissal and denied contractual benefits. The applicants
in each case sought reinstatement without loss of entitlements or in the alternative compensation. At hearing it was submitted
on behalf of each applicant that they were due, as an implied contractual benefit, a sum of four months notice. I should say that
it is clear that this amount was sought for Mr Young and Mr Lovell. It is not clear to me that this amount was sought for Mr
O’Byrne. However, for reasons that will be expressed this last issue is ultimately not relevant to me. Mr Young and Mr Lovell
also sought the payment of a retirement allowance as a denied contractual benefit. This is a payment which appears in the rules
of the respondent organisation and it is common ground that the rules form at least the basis of the contract.

4 The applicants submitted at the commencement of hearing that should the Commission determine that the dismissals were
unfair then the Commission should issue no order and allow the parties time to discuss and hopefully agree on the appropriate
outcome. The respondent submitted that such an approach was not warranted and the Commission should simply proceed to
determine all matters.
BACKGROUND

5 Each party was keen for the Commission to have a least a basic understanding of the history preceding the terminations. I do
not seek to recite all the evidence as it is not necessary to do so. What I do cover is I consider common or uncontentious
evidence. It is evident that tensions have existed for a number of years within the respondent union, and still exist, between two
factions; the “Recharge” faction and the “Workers First” faction. I do not know whether the factions have always been labelled
as such or whether the groupings of individuals have always been stable. It is not important for my purposes.  What is relevant
is that the Workers First faction was led by the State Secretary, Mr Bill Game, and included at least by association and support
(amongst others) Mr Joe Fiala, Mr Shane O’Byrne, Mr Avon Lovell and Mr Carl Young. The Recharge faction included at
least by association and support (amongst others) Mr Jim McLaughlan, Mr Jim Murie, Mr Peter Carter and Mr Ian Gill. Each
of these persons was employed by or was an officer of the union.

6 Elections were conducted by the Australian Electoral Commission (AEC) in August/September 2003 for all positions in the
union, positions on State Council and representatives to National Council. In the election preceding the 2003 elections a
compromise had been reached between the factions and the elections were not factionally contested. Prior to the 2003 elections
any attempts to resolve the differences between the factions had failed and hence two opposing tickets were presented to the
members and separate campaigns were run. Mr Fiala had support from both factions. Mr Game defeated Mr McLaughlan for
the position of State Secretary. Mr O’Byrne sought election to the position of Assistant Secretary and was deemed ineligible by
the AEC on 15 July 2003. Mr Murie was then the only candidate for this position and was elected unopposed. The Recharge
faction secured a majority of members on the State Council.

7 Mr O’Byrne later appealed unsuccessfully the decision of the AEC in the Federal Court. There are other applications before
the Hon. President which are not relevant for my purposes except to the extent of the evidence concerning Mr O’Byrne’s
employment [Exhibit R2].

8 Mr Fiala, Mr Carter and Mr Gill all stood for election to the three vacant organiser positions and were successful. Mr
McLaughlan and Mr O’Byrne had previously worked for sometime as organisers for the union. The union had earlier made a
decision in the positive on Mr Game’s recommendation that three organiser positions would be put up for election. There was
to be an option or arrangement to appoint a fourth organiser post election. Mr Young and Mr Lovell were at the time of
termination employed by the union as Industrial Officers. I will deal later with the issue of Mr Lovell’s employment status. On
19 August 2003 the State Executive of the union appointed Mr O’Byrne to a short term temporary organiser position, having
discovered that he was ineligible for election to the position of Assistant Secretary. On 10 September 2003 the State Council of
the union appointed Mr McLaughlan to a position of organiser and rejected a motion to appoint Mr O’Byrne to an organiser
position. Mr O’Byrne’s employment terminated that day. The employment of Mr Lovell and Mr Young also terminated on
12 September 2003 following a decision of State Council.

9 The motion which related to Mr McLaughlan [Exhibit A3] was as follows—
“9.5 BRANCH RESTRUCTURING
Moved G. Wilton Seconded S. Lowley
That to advance, both the Divisional Council and State Council’s acknowledgment that the Electrical Contracting
Sector offers the Union its best recruitment potential, this State Council determines to appoint Les McLaughlan as per
rule 5.3.1.5. That the secretary be directed to enact this decision by Thursday 11 September 2003.
Carried
10 for
6 against
W.E. Game requested his name be recorded as voting against.”
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10 The motion which related to Mr O’Byrne [Exhibit A3] was as follows—
“9.4. PROPOSAL FOR EMPLOYMENT OF SHANE O’BYRNE
…………
Moved W.E. Game Seconded J. Fiala
That S. O’Byrne be appointed as a full-time paid Organiser and the matter be reviewed should the union’s financial
position change.
Lost
7 for
9 against”

11 The motion which related to Mr Lovell and Mr Young [Exhibit A3] was as follows—
“9.5 BRANCH RESTRUCTURING
Moved P. Cater Seconded G. Wilton
That due to required restructuring and reallocation of resources to improve membership growth and establish viability,
State Council determines, that the role currently being carried out by Avon Lovell is no longer required and therefore
his employment will be terminated effective from 5.00pm close of business 12 September 2003
Carried
11 for
6 against”
“Moved P. Carter Seconded G Wilton
That due to the required restructuring and reallocation of resources of the industrial section of the Branch, State
Council determined that the role of Industrial Officer/Advocate, as carried out by Carl Young, is no longer required by
the Branch. Carl Young shall be paid his entitlements in full including four weeks in lieu of notice effective from
5.00pm close of business 12 September 2003. Further, Council determines that Assistant Secretary J. Murie shall
liaise with organisers to facilitate Commission matters.
Carried
11 for
6 against”

12 The applicants were in receipt of the following payments by way of weekly gross salary just prior to termination; Mr O’Byrne
- $1,269.20 (4 days), Mr Young $813.90 (3 days) and Mr Lovell $1,085.20 (4 days). The days in brackets refer to the number
of days per week for which they were paid. All employees and officers of the union had for cost saving reasons elected to
receive reduced pay, though not necessarily reduced hours of work. The termination payments for each applicant were
calculated upon the above figures but included also an increase of 8% which represented deferred pay increases which had
been previously delayed also for cost saving reasons.
MR O’BYRNE

13 Mr O’Byrne’s circumstances and his employment relationship are factually different to those of Mr Lovell and Mr Young. In
the lead up to the 2003 elections he had worked as an elected organiser whose term, on his own evidence, was due to expire on
or around 29 August 2003. His employment was covered at the relevant time by the union rules. Rule 12.2 stipulates—

“12.2 ELECTION OF PRESIDENT, SECRETARY, ASSISTANT SECRETARY AND ORGANISERS
The President, Secretary, Assistant Secretary and Organisers shall be elected quadrennially by secret postal ballot of the
members of the Union.”

14 Hence Mr O’Byrne at that time held office subject to election. Rule 12.14.15 is also relevant. Three organiser vacancies existed
at election and Mr O’Byrne did not seek election to one of these positions.

15 The rules also provide for the State Executive to appoint short term temporary organisers and for the State Council to appoint
temporary organisers. Mr O’Byrne’s evidence is that any employment arrangements are subject to confirmation by these
bodies. The rules read as follows:

“5.4.1.2 Executive Committee shall be empowered to appoint short term Temporary Organisers, Industrial or Research
Officers or other specialist Officers.”
“5.3.1.5 State Council shall be empowered to appoint Industrial Advocates, other Specialist Employees and Temporary
Organisers.”

16 On the evidence of Mr Game the State Executive Committee met on 19 August 2003 and passed the following motion—
“The motion to appoint Shane reads: That Shane O’Byrne be employed as a temporary Organizer from 29th August
2003 with no loss of continuity of service to enable the State Council to consider that matter and to ensure our supply
members receive coverage until that time.”

17 This was at a time when Mr O’Byrne had been deemed ineligible for election but the result of the election was unknown. Mr
Game refers to this decision as one whereby Mr O’Byrne was appointed to “fill a gap”. At that meeting it is Mr Game’s
evidence that the State Executive also set the date for the next State Council meeting, being 10 September 2003. Mr Game at
paragraph 17 of his witness statement [Exhibit A6] says that—

 “….Shane was not appointed on a fixed term basis but his continued employment would require new State Council
approval”.

This is supported by Mr O’Byrne’s evidence. In other words Mr O’Byrne’s employment was temporary in that it was subject
to a decision by the State Council to continue to employ him. State Council rejected a motion to employ him and supported a
motion to employ Mr McLaughlan as a temporary organiser.

18 Hence the context is this. Mr O’Byrne’s employment was due to end on or about 29 August 2003. But for the decision of the
State Executive his employment would have naturally finished at that point and without any question of notice being relevant.
The Rules cover elected officials and appointed staff and whilst they appear to cover the complete terms and conditions of
both, the Rules do not make any provision for notice. This is understandable in the case of elected officials; but perhaps less so
in the context of appointed staff.  Mr O’Byrne received some short term employment, which also preserved his continuity of
previous service, by virtue of the State Executive’s decision. That employment must be seen as both limited in nature and more
particularly was contingent upon a further decision by the State Council as to whether he would be further employed. The
decision of the State Council was correctly a decision that was within the power of that body to make, and was a decision as to
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whether or not Mr O’Byrne would be employed as a temporary organiser. Seen in that context it cannot in my view be said that
Mr O’Byrne was dismissed. Hence I would dismiss his application for unfair dismissal for want of jurisdiction.

19 There is evidence concerning a petition of members to appoint Mr O’Byrne and also negotiations which were conducted with a
view to employing Mr O’Byrne if Mr Game could be persuaded to resign or retire. I understand that these matters are
prominent in the minds of the participants in these applications and weigh heavily on their respective views of the fairness of
the situation. However, these are not matters relevant to me in determining the more clinical point of whether a dismissal has in
fact occurred. They are matters to be left to the democratic and executive processes of the union. They may also be relevant to
the question of fairness or otherwise in not employing or refusing to employ Mr O’Byrne, but whilst that may be an industrial
matter, it is not a matter within section 29 of the Act.

20 If I am wrong and the decision taken by State Council can in some way be found to be a decision at the hands of the employer
to terminate Mr O’Byrne’s contract of employment, then having regard to the principles in Undercliffe Nursing Home –v-
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385 I do
not consider that Mr O’Byrne has not been afforded a fair go all round. Mr O’Byrne was not paid out his accrued benefits on
29 August 2003. His continuity of service was recognised by the decision of the State Executive on 19 August 2003. He was
then paid out his accrued benefits following the State Council decision on 10 September 2003. He says in his evidence under
cross-examination that he was paid all his entitlements. He says in his evidence in chief (paragraph 24) that he was not paid
any notice. If his termination can be said to be a dismissal, and I do not so find, it is still the case that his continued
employment was subject to a decision of State Council. He had put himself forward for election and would have been without
employment if he had stood and lost. The opposing faction had control of the Council post election. This is then not a normal
dismissal situation. In all the circumstances I cannot see how Mr O’Byrne’s dismissal can be said to be an abuse of the right of
the employer to terminate the services of an employee such that it warrants the interference of the Commission.

21 There is one remaining issue which relates to notice for Mr O’Byrne. I am not clear as to the submissions of Mr McCorry as
they relate to this applicant on this point. Mr McCorry has argued on behalf of Mr Young and Mr Lovell that they are entitled
to four months notice as an implied contractual benefit and relies on the decision in Antonio Carlo Tarozzi v WA Italian Club
(Inc) 71 WAIG 2499. He submits also that the lack of reasonable notice was an aspect of unfairness in their dismissals. I will
assume, as an abundance of caution, given the manner in which the applications are commonly structured, that Mr O’Byrne is
similarly claiming both points. It is the case, as I have stated, that Mr O’Byrne would have by the rules of the union simply
have finished his term as an elected official on 29 August 2003 but for the decision of the State Executive on 19 August 2003.
There would have been no issue of notice on 29 August 2003 under the terms of the rules. Mr Game says that Mr O’Byrne was
not appointed on a fixed term basis and in a strict sense that is correct. However, his appointment was very limited in nature
and depended on a decision in the positive by the State Council on 10 September 2003. That positive decision was not
forthcoming. Given these circumstances I do not consider that the payment of notice is due to Mr O’Byrne by way of an
implied contractual benefit. To imply such a benefit would not in my view be a proper construction of the contract. Hence I
would dismiss any claim for denied contractual benefit for Mr O’Byrne.
REDUNDANCY – MR YOUNG AND MR LOVELL

22 It is clear in my view that Mr Young’s and Mr Lovell’s positions were made redundant. The respondent bears the onus in
respect of whether the positions were truly redundant. That onus has been discharged. The motions of State Council are clear.
The State Council decided to reallocate resources and cease the roles performed by Mr Lovell and Mr Young. Both are
mentioned by name, but this was not a large office and they performed discrete and identifiable duties. It is clear that decisions
were taken to downsize the office. Mr Murie’s evidence is that the union now contracts for services of advocates as required.
Mr Young has been contracted to do some of this work post his termination. Mr Murie says that the union is considering
piggy-backing on the publication of the national office and will not be publishing a State newssheet. This evidence is
challenged on behalf of the applicants but in my view has not been diminished and is accepted.

23 The applicant’s submit that the decisions of State Council were acts of retribution following the election. Mr Young says that
he played an active part in the campaign of the Workers First faction, including contributions to a campaign fund. The
evidence is that Mr Lovell’s support and sympathies lay with that faction but his role in the faction was quite limited. I have
considered this evidence and the submission on behalf of the respondent that these are terminations not within a normal
context. They are in the context of a history of opposing factions. However, the simple inescapable conclusion in my view is
that the newly elected State Council was empowered to take decisions as to how they chose to structure union services and did
so. If they are wrong in their judgement that is a matter for the membership and not a matter in which the Commission should
interfere or would normally interfere in the decisions of an employer.

24 I should add that the Recharge faction’s election flyers [Exhibit R1] say:
“Employ more organisers and get away from the office-based culture that Game has developed”.
“You will see a lot more ETU organisers on the job and in country regions. We will put an organiser in the North
West to rebuild the strong membership we once had there.”
“Game has sacked organisers and employed office based staff who are not in touch with members on the job.”

The flyers do not state explicitly what will happen to the two industrial officers or the union’s publication. However, the clear
aim was to downsize the office and put in more field staff in the form of organisers. I consider that it can be inferred that it was
likely that this direction would impact on the industrial officer positions.
Redundancy of course is a two staged process which involves a decision on the position followed by a decision as to who
should then be made redundant. In the context of the union office and the decision to bolster organiser positions it is the case
that the only available alternate positions were the one which Mr McLaughlan was appointed to and a prospective appointment
as an organiser in the North West. This latter position has not been filled as yet and Mr Murie says that the union is awaiting
the outcome of these applications. I do not recall it being submitted or being part of the evidence that either of these positions
should have been offered to Mr Young or Mr Lovell. However, it matters not in my view as Mr McLaughlan organising
capabilities were clearly geared to the industry which the State Council wished to service and one cannot practically overlook
the context of the election and the desire to save on and redirect resources.
RETIREMENT ALLOWANCE

25 Mr Young and Mr Lovell were each paid a benefit of a retirement allowance on termination. This allowance, which is part of
their contract of employment, is specified is the rules as—

“10.8.6 Retirement & Retiring Allowance—
10.8.6.1 Any full time Officer who had completed eight (8) years service at the time of retirement shall be paid a retiring
allowance calculated on the basis of three (3) weeks salary at the ordinary rate for his or her position payable at the time
such allowance is paid for each year calculated on a weekly basis.
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10.8.6.2 Any full time Officer whose services after eight (8) years service are terminated other than for misconduct or
cease for any reason, shall be paid a retiring allowance calculated on the basis of three (3) weeks salary at the ordinary
rate for his or her position payable at the time such allowance is paid for each year calculated on a weekly basis.
10.8.6.3 For the purpose of 10.8.6 the death of an Officer shall be deemed to constitute a retirement or termination of his
or her services.
10.8.7 The Union shall establish a trust fund to meet the liability of the Union to pay full time Officers of the Union long
service leave and/or retirement and retiring allowances as prescribed by this Rule.
Any moneys paid in to such fund shall be kept separate and distinct from the general funds of the Union and such fund
shall be administered by the Executive Committee in accordance with any rules made by the Union for this purpose.
10.8.8 In addition to any other provision of this Rule, the Union shall open an account in the name of individual Officers
of the Union in an appropriate Superannuation Plan and shall contribute to each account an amount equal to the minimum
employer contribution specified in the Deed of Adherence for the Superannuation Plan for Electrical Contractors (SPEC),
or 5% of the salary whichever is greater. Provided that such contributions shall not form part of the calculation for any
other purpose under this Rule.”

26 The retirement allowance must be seen in my view as a form of structured redundancy provision. In that sense any claim for an
implied redundancy payment must fall away. Even if that were not the case then the decision of the Industrial Appeal Court in
Dellys v Elderslie Finance Corporation Ltd 82 WAIG 1193 would lead to the conclusion that, given the rules, a redundancy
payment is not due. But the rules are quite clear. A payment is made and that payment is made at the rate of 3 weeks per every
year of service and is subject to certain conditions.

27 In Mr Young’s case Mr Young has made a clear election for that payment to be made into the superannuation fund. Now he
cannot then seek to make claim for the same payment as a denied contractual benefit because he says the rules have not been
complied with. The benefit has been paid. The answer to the claim must be seen in those simple terms; that is whether the
benefit has been denied, and it has not.

28 The answer to Mr Lovell’s claim, even though he has not made such an election, is the same. The evidence of Mr Murie and,
in part that of Mr Game is that the national body of the union took certain decisions to allow the allowance to be paid into the
employee’s superannuation fund. Existing employees could elect to do so and for new employees the payment would be
directed in that way. The latter is what occurred in Mr Lovell’s case. In any event likewise Mr Lovell has received the benefit
albeit in a form that he now objects to. The benefit has not been denied to him.

29 Mr McCorry makes a submission that the payment of the allowance was unlawful courtesy of the legal force of the rules. I do
not accept the submission. The applicants have rightly benefited from the contract.

30 There is an issue between the parties as to whether Mr Lovell was always an employee or was on contract for a period of time.
It is Mr Lovell’s evidence that an arrangement was made whereby he would for taxation purposes submit invoices to the
respondent. He sought deductions for equipment and other items which he used for work generally. Mr Lovell was engaged in
other endeavours as an author aswell as being engaged by the union to defend a claim made against them and others by
Hammersley Iron. Mr Lovell was cross-examined at length about this. He maintained that the arrangement was of benefit to
the union, aswell as himself, as it allowed his services to be costed for a future claim for costs in relation to the Hammersley
action. The evidence is that his work on the Hammersley case was also a source of great tension within the union.

31 I recite the evidence in brief but what is not clear from the evidence or submissions is how this should somehow impact on Mr
Lovell’s claim. His evidence is that he was paid out his accrued entitlements in 1997. If it is claimed that Mr Lovell should for
the purposes of his notice payment count service prior to this date, for which he has already had entitlements paid out, then that
submission must be rejected. I take that matter no further.

DISMISSAL
32 It is uncontested that the respondent did not comply fully with section 41 of the Minimum Conditions of Employments Act

1993 at the time of dismissal to discuss the impact of the decision to make their positions redundant and to discuss alternatives
to minimise the efffects. The unchallenged evidence of Mr Young and Mr Lovell about their manner of dismissal is as follows.
Mr Young in his Witness Statement [Exhibit A5] says the following:

“25) Grant Halpine, a person I believe to be a member of State Council, walked into my office shortly after 1.00pm. As
he walked in he ran his finger across his throat in a ‘cutting’ motion and said. “They’ve sacked everyone. You’ve been
sacked.”
26) He told me that Avon Lovell and I had both been sacked due to restructuring, that publishing of Unity News (the
CEPU newsletter) had been suspended and that Les McLaughlan had been appointed as a fill time paid Organiser.
27) He was stunned and couldn’t believe that these decisions had been passed without any debate or discussion.
28) Joe Fiala (State Councilor) came into my office several minutes after Grant Halpine and also told me that I had been
sacked. Bill Game, the State Secretary also came into the office a minute or so after Joe Fiala and told me that I had been
sacked. We discussed what had happened during the Council meeting.”

33 In relation to being advised of his dismissal Mr Lovell in his Witness Statement [Exhibit A1] says the following—
“12) On 10 September 2003 there was a meeting of the State Council. The same day I
 was telephoned by Bill Game to say that I had been sacked, effective immediately although I had until two days later on
the notice I subsequently received. I did not know I was to be sacked and I still do not know for what factual reason I was
sacked, other than political malice.”

34 The Industrial Appeal Court decision in Garbett v Midland Brick Company 83 WAIG 893 makes it clear that this provision is
part of the contract of employment and the discussion must be undertaken by the employer. To not do so will make the
termination wrongful but will not of necessity make the termination unfair. That is a matter for the Commission to assess given
all the circumstances. I quote the relevant passages—

“HASLUCK J
I noted in earlier discussion also that by s 5(1) the minimum conditions of employment extend to and bind all employees
and employers and are taken to be implied in a contract of employment. A minimum condition of employment is defined
to include a condition prescribed by Pt 5 of the Act such as the obligation to inform and discuss set out in s 41 which lies
within Pt 5 of the Act. If one arrives at the conclusion that s 41 has not been complied with, in that no sufficient
discussion has taken place, then it follows in the circumstances of the present case that the respondent employer was in
breach of an implied condition of the contract of employment at the time the termination was effected.
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Such a conclusion does not lead inevitably to the further conclusion that the employee, in this case the appellant, has been
subjected to an unfair dismissal and is entitled to relief pursuant to the relevant provisions of the Industrial Relations Act.
It emerges from my review of the decided cases that a decision to dismiss in the context of redundancy is a discretionary
decision. If the employer failed to take account of or give proper consideration to its obligations under s 41, as appears to
be the case, then the exercise of the discretion could arguably be held to have miscarried. However, for the reasons given
by Heenan J, I consider that the question of whether or not there was harsh, oppressive or unfair dismissal in the present
case depends on whether the breach of the implied term caused any loss or injury to the appellant by reason of the manner
in which the related termination was implemented. With respect, I agree with his view that findings will be required as to
whether any identifiable loss was caused and whether the likely effects of the redundancy might have been avoided or
minimised by discussion.” (Paragraphs 61-62)

E M Heenan J later in the decision states as follows—
“While it is the case that a dismissal of an employee which does not constitute a wrongful dismissal at law may
nevertheless constitute a harsh, oppressive or unfair dismissal, the converse is quite a separate question. If there is a
dismissal in breach of the express or implied terms of the contract of employment that will constitute a wrongful dismissal
at law and may entitle the wrongfully dismissed employee to damages if loss or damage which it has caused can be
proved but not otherwise. Whether such a wrongful dismissal will constitute a harsh, oppressive or unfair dismissal is a
different question because the breach of contract may or may not be of such a dimension or magnitude as to result in the
dismissal properly being characterised harsh, oppressive or unfair. Obviously, a dismissal which is wrongful because it
constitutes a breach by the employer of the terms of the contract of employment is one which may very well be unfair,
even if not harsh or oppressive, but I do not regard that as always or necessarily being so. Even if such a wrongful
dismissal at law should be characterised as a case of unfair dismissal within the meaning of s 29(3)(h) of the Industrial
Relations Act it does not follow that the dismissed employee is thereby automatically entitled to relief under s 23A.
Leaving aside cases where an order for reinstatement might be made, which are likely to be rare where there has been
dismissal for genuine redundancy, issues of the claimant’s entitlement to the payment of any moneys due under his
contract of employment, or to compensation for the loss or injury caused by the dismissal are discretionary under s 23A of
the Act. There can be little doubt that the discretion should be exercised in favour of the claimant where actual loss or
damage can be proved, but where no loss or damage is proved, or where any entitlement to damages or compensation is
adequately covered by payments made by the employer to the employee at the time of termination, whether as wages in
lieu of notice and/or for other accrued benefits, will always be a matter for investigation. If no loss or damage, nor
entitlement to compensation for the former employee is established beyond payments which have been made by the
employer then there would be no entitlement to redress because the powers conferred under s 23A are intended to
compensate the employee who has been harshly, oppressively or unfairly dismissed in respect of losses so caused and no
more. They are not a means for punishing the employer or for conferring any windfall gain upon the claimant. This does
not mean that the compensation which the Commission may order under s 23A(1)(ba) of the Industrial Relations Act is
restricted to the damages which might be recovered at law for wrongful dismissal, but it does mean that payments ordered
under s 23A must be in respect of a lawful entitlement and/or as compensation for a demonstrated loss or injury caused by
the harsh, oppressive or unfair dismissal.” (Paragraph 85)
“Accordingly, in the present circumstances, I consider that the term implied in all contracts of employment by s 41 of the
MCEA that, where the employer has decided to take action that is likely to have a significant effect on an employee or
make an employee redundant, the employee is entitled to be informed by the employer as soon as reasonably practicable
after the decision has been made, of the action on the redundancy, as the case may be, and the obligation to discuss with
the employee the various matters mentioned in s 41(2), actually requires the employer to bring that entitlement to the
attention of the employee and to discuss the matters so arising, notwithstanding that the employee may not be aware of
the existence of his or her entitlement to be so informed or of the obligation of the employer to discuss the matters
provided. In the absence of such an obligation, the statutory provision is likely to have haphazard and random effect
depending upon the existence or otherwise of knowledge by the individual employee, at the relevant time, of the effect of
s 41. As the section applies to contracts of employment of all kinds, and the Act is designed to provide minimum
conditions of employment which will, inevitably, involve many employees at the lower end of the employment scale
whose knowledge and experience is likely to be limited, I consider that any different approach would fail to ensure that
such employees receive the benefit of the statutory provision which its policy demonstrates is a necessary ingredient of
their employment.” (Paragraph 94)

35 Both Mr Young and Mr Lovell were advised by the State Secretary of the decision of the State Council and it can be found
from their evidence that they were advised shortly thereafter of the decision to terminate their services. There is no evidence
that there was discussion beyond that, at that point in time, except for a discussion as to what had occurred at State Council.
The applicants emphasise the suddenness of the decision and the orchestration of the motions and voting at Council. For the
reasons expressed these were decisions which were within the prerogative of the State Council to make and I do not seek to
interfere with that decision. The issue that must then be considered is whether the absence of discussion and the execution of
the redundancies could be said to amount to the dismissals of Mr Young and Mr Lovell being deemed unfair, harsh or
oppressive.

36 It is the case that Mr Young was in fact offered some further work on matters that he had been progressing through the
Commission. He later rejected a further offer of work as the parties could not agree on the rate of remuneration. As I have said
there was no alternative position for Mr Young or Mr Lovell to be employed in. The work that was available was offered to Mr
Young in any event. Given these circumstances the lack of immediate discussion pursuant to s.41 involved no loss to Mr
Young. There was no such offer to Mr Lovell and there is no evidence that there were any alternatives for him in relation to
ongoing work. The loss then to Mr Lovell is the time it may have taken to comply with the requirements of s.41. This issue
must be balanced against the payments which he received.

37 The other issue is the claim that the dismissals were sudden and were generated by revenge. I am not convinced that the
applicants have made out their case in respect of either point. Given the statements made during the campaign I am not
convinced that the actions of the State Council could not have been expected. I am not dealing in these applications with
persons inexperienced in industrial affairs or unengaged in such matters. Weighing all of the circumstances I do not find the
dismissal of Mr Lovell and Mr Young to be unfair, harsh or oppressive.

38 The applicants also claim an implied contractual benefit of four months notice as per Tarozzi. Their conditions equate to that of
the Assistant Secretary of the union who as an elected official does not receive such notice under the rules. The applicants’
conditions of employment are likewise governed by the rules. This does not prevent the Commission from implying a
reasonable period of notice into the contract as the contract is silent on that issue and the applicants were employees. Both
applicants were paid notice as per section 170CM of the federal Workplace Relations Act 1996.
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39 The Full Bench in the Tarozzi case considered the following factors in deciding what was reasonable notice:
“(a) The high or low grade of the appointment.
(b) The importance of the position.
(c) The size of the salary.
(d) The nature of the employment.
(e) The length of service of the employee.
(f) The professional standing of the employee.
(g) His/her age.
(h) His/her qualifications and experience.
(i) His/her degree of job mobility.
(j) What the employee gave up to come to the present employer (eg a secure longstanding job).
(h) The employee’s prospective pension or other rights.”

40 I note also the decision of Commissioners Scott and Smith in the Full Bench decision in Peter Dellys v Elderslie Finance
Corporation 82 WAIG 23 at page 33:

“Firstly, a period of reasonable notice must be considered when determining a reasonable redundancy or severance
payment. Then the two should be assessed globally. In AWI Administration Services Pty Ltd v Birnie [2001] WAIRC
0415 at [206] to [208] (2000) WAIG 2849 at 2863 Chief Commissioner Coleman and Commissioner Smith observed:
“The requirement to make a severance payment and the calculation of a period of reasonable notice are distinct.
There is, however, some interdependence between the two (Thompson v Gregmaun Farms Pty Ltd (2000) 80 WAIG
1733 and AFMEPKI v Goldfields Contractors Pty Ltd [2000] WAIRC 1469 at [29] [30]; (2000) 80 WAIG 5346 at 5347).
The difference between the two was clearly explained by Justice Moore in Black v Brimbank City Council [1998]
74 FCA where he observed;
“A period of notice is to give an employee the opportunity to adjust to the change in circumstances which is to occur and
to seek other employment; Mathews v Coles Myer Ltd (1993) 47 IR 229. The period may be worked out, as s 170DB
allows, and it often is, as it is recognised that the employee’s prospects of obtaining other employment may be better if
the search is undertaken while the employees remain in employment: see for example Sinclair v Anthony Smith &
Associates Pty Ltd (IRC of A, Von Doussa J, 1 December 1995, unreported at 8). A severance payment, however, is
intended to provided (sic) a payment as compensation for the loss of non-transferable credits and entitlements that have
been built up through length of service such as sick leave and long service leave, and for inconvenience and hardship
imposed by the termination of employment through no fault of the employee: Termination, Change in the Redundancy
Case (1984) 8 IR 34 at 62, 73. The inconvenience and hardship includes the disruption to the employee’s routine and
social contacts and the competitive disability to long term employees arising from opportunities foregone in the
continuous service of the employer: Food Preservers Union of Australia v Wattie Pict Ltd (1975) 172 CAR 227. Such a
payment is taxed on the favourable terms, which apply to an eligible termination payment. It is quite inconsistent with the
nature and purpose of the payment, and the taxation regime, that the severance entitlement should be worked out as if the
number of weeks used to calculate the entitlement were weeks of notice.”

41 Having considered the factors involved in Tarozzi I am not convinced that a greater sum of notice is warranted for either
applicant. If I then take account of the payments globally, I would not award any additional benefit. These applications are
therefore dismissed.
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Order
HAVING heard Mr G McCorry on behalf of the applicants and Mr D H Schapper of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the applications be and are hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.
_________
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2004 WAIRC 10561
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LAURENCE SHANE O’BYRNE, APPLICANT
v.
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER FRIDAY, 23 JANUARY 2004
FILE NO. APPLICATION 1484 OF 2003
CITATION NO. 2004 WAIRC 10561
_________________________________________________________________________________________________________

Result Application dismissed for want of jurisdiction
Representation
Applicant Mr G McCorry as agent
Respondent Mr D H Schapper of Counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr G McCorry on behalf of the applicant and Mr D H Schapper of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2004 WAIRC 10660
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROXANNA ALEXIS MANN, APPLICANT
v.
REDZ HAIRDRESSING, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE TUESDAY, 10 FEBRUARY 2004
FILE NO. APPLICATION 1851 OF 2003
CITATION NO. 2004 WAIRC 10660
_________________________________________________________________________________________________________

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Acceptance of referral out of
time – Application referred outside of 28 day time limit – Relevant principles to be applied –
Dismissal occurred during period of probationary employment – Acceptance of referral out of time
not granted – Industrial Relations Act 1979 (WA) ss 23A and 29(1)(b)(i), (2) & (3)

Result Application to receive application out of time dismissed
Representation
Applicant Applicant appeared on her own behalf
Respondent Mr K Trainer (agent)
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and edited by the Commissioner)

1 This is a matter where the applicant was employed by the respondent pursuant to an apprenticeship probation period from
27 October 2003 until 8 November 2003. The Notice of Application was lodged with the Registrar on 16 December 2003,
meaning that it is approximately 10 days out of time. The applicant has filed with her application a request that the application
be received out of time.

2 The tests to be applied in matters such as this are set out in the decision of the Full Bench in Director General of the
Department of Education v Prem Singh Malik (83 WAIG 3056 at 3064). The Reasons for Decision of Commissioner Kenner,
which forms the majority in that decision, set out the tests to be applied in reference to the provision under section 29(3) of the
Industrial Relations Act 1979 (“the Act”) which enables the Commission to receive applications out of time.

3 Commissioner Kenner notes—
“Additionally, the Full Court of the Supreme Court in this State, in the often quoted judgement in Esther
Investments Pty Ltd v Markalinga Pty Ltd (1989) 2 WAR 196, held that four factors needed to be considered by the
court exercising a discretion to extend time including the length of the delay; the reason for the delay; whether there
was an arguable case and the extent of any prejudice suffered by the respondent.
Having regard to the principles referred to in these cases, and considering the nature of ss 29(1)(b)(i) and 23A of the
Act in my opinion, for the purposes of s 29(3) of the Act as it now is, consideration by the Commission of whether
it ought extend time for the purposes of this subsection should include the following—
(a) Prima facie, time limits imposed by the Act are to be complied with and it is for an applicant to establish the

circumstances such that the discretion to extend time should be exercised in his or her favour;
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(b) An extension of time is not automatic and the discretion residing with the Commission to extend time is for
the purpose of enabling the Commission to do justice between the parties;

(c) It is for an applicant to demonstrate that strict compliance with s 29(2) of the Act will work an injustice and
be unfair in all of the circumstances;

(d) Considerations relevant to whether it would be unfair to not extend time include—
(i) the length of any delay;
(ii) the explanation for the delay;
(iii) steps taken if any, by the applicant to evidence non-acceptance of the termination of employment

and that it would be contested;
(iv) the merits of the substantive application in the sense that there is a sufficiently arguable case; and

(e) Whether there would be any prejudice to the respondent in granting the application to extend time although
the absence of prejudice to the respondent, without more, is not a sufficient basis of itself, to grant an
application for an extension of time.”

4 In this matter the length of the delay is approximately 10 days. As to the explanation for the delay, the applicant says in her
evidence that she was not aware of the 28 day time limit. She says that she did not become aware of the time limit until after
she had made inquiries of a union. The union did not respond to her inquiry for some 3 weeks, immediately prior to the
expiration of the 28 day time period. She was given advice about not proceeding because her employment had been the subject
of a probationary period. After considering a previous experience which had involved a probationary period, the applicant
decided to call the union back and indicate her desire to proceed. She was then advised, it would appear, to contact the
Commission and she did so. At that point she appears to have been told of the 28 day time limit. She says that as soon as she
received the application form on 12 December 2003 she filled it in and put it in the post, returning it to the Commission.

5 However, the applicant is not new to this process. The applicant has given evidence that she had previously brought a claim of
unfair dismissal and in those circumstances there is no indication that she should not have been aware of, or at least made
inquiries about, any time limit.

6 Once the applicant was made aware of the time limit, she appears to have made no particular efforts to expedite the
application’s processing. She has access to the Internet but did not utilise that. She says she was busy or too busy to bring the
application in directly to the Commission and would have missed out on arriving on time in any event, but nonetheless waited
for the documents to arrive in the post and posted them back.

7 These circumstances do not appear to me to provide a reasonable explanation for the delay. They provide an explanation but I
am not satisfied that that explanation is such as to warrant the Commission exercising its discretion to allow her to file the
application out of time, given that the time limits are specified and specified for good reason.

8 As to the third test, the applicant says that she took no steps to evidence non-acceptance of the termination of employment and
that it would be contested.

9 As to the merits of the substantive application in the sense that there is a sufficiently arguable case, there is a conflict in the
evidence between that of the applicant and of the witness for the respondent, Ms Bromley, as to whether or not issues were
brought to the applicant’s attention as to the respondent’s view of her lack of suitability for the work.

10 Those merits must be taken into account in considering whether her employment was subject to an apprenticeship probation
arrangement or to the normal probation arrangement which may apply to an employee not intending to be an apprentice.
Pursuant to s.23A of the Act, the Commission is to have regard to whether the employee at the time of dismissal was employed
for a period of probation agreed between the parties in writing, or otherwise, and in this case the probation arrangement was in
writing, and had been employed for a period of less than 3 months.

11 Although the Act does not say so, one would anticipate that the Commission would be expected to treat such matters
differently from those of an employee who was not on a probationary period but had indefinite employment. In this case, it
seems to me that the circumstances of the probationary employment and the fact that the employment lasted for less than a
fortnight mean that there would need to be special consideration given to the applicant being able to demonstrate a sufficiently
arguable case.

12 The respondent has said the applicant not suited for the work. The applicant has said that she accepts that part of the purpose of
a probationary period is to see if the parties suit each other. Clearly, the respondent has said the applicant does not suit, from its
perspective, the work that it required of her.

13 In those circumstances, with weighing in the mix the requirements of s.23A(2)(a) and (b), I am not satisfied that there is a
sufficiently arguable case.

14 I have not heard as to any prejudice to the respondent but the absence of any prejudice of itself is not, as the test says, a
sufficient basis to grant an application for an extension of time.

15 In all of the circumstances, I am not satisfied that it is appropriate to receive this application out of time. As to the issue of
jurisdiction, without the application having been received, it seems to me that it is unnecessary to deal with that matter.

_________

2004 WAIRC 10659
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROXANNA ALEXIS MANN, APPLICANT
v.
REDZ HAIRDRESSING, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER TUESDAY, 10 FEBRUARY 2004
FILE NO. APPLICATION 1851 OF 2003
CITATION NO. 2004 WAIRC 10659
_________________________________________________________________________________________________________

Result Application to receive application out of time dismissed
_________________________________________________________________________________________________________
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Order
HAVING heard the applicant on her own behalf and Mr K Trainer (agent) on behalf of the respondent, the Commission, pursuant to
the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT the application to receive the application out of time be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2004 WAIRC 10517
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROBYN STELLA MAYNARD & IAN DAVID HAMILTON, APPLICANTS
v.
SEALCORP HOLDINGS LIMITED (ABN 28 009 143 597), RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 5 DECEMBER 2003
FILE NO/S. APPLICATION 1608 OF 2002 & APPLICATION 1609 OF 2002
CITATION NO. 2004 WAIRC 10517
_________________________________________________________________________________________________________

Result Applications upheld in part
Representation
Applicant Mr K Trainer as agent
Respondent Ms L Gibbs of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 These applications are brought under s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”). Both applicants allege

that they were harshly, oppressively and unfairly dismissed by the respondent on or about 28 August 2002. Both applicants
allege that their dismissal on the grounds of redundancy was unfair.

2 At the outset of the proceedings, the Commission requested the parties to identify the issues to be determined by the
Commission. As a result of that process, the Commission was informed that the applicants did not challenge the existence
of the redundancies as bone fide, but submitted that the dismissals were procedurally unfair.

3 Mr Trainer, the industrial agent for the applicants, submitted that the unfairness arose on two bases as follows—
a) that the respondent had breached the terms of the applicants’ workplace agreements and/or the Minimum

Conditions of Employment Act 1993 (“the MCEA”), in relation to informing the applicants of the
redundancies and consulting with them on the required matters;

b) that both applicants should have been properly considered for alternative positions within the respondent.
4 The applicants therefore submitted, that these errors and omissions were substantial, leading to the dismissals being harsh,

oppressive and unfair.
5 Ms Gibbs, counsel for the respondent, submitted that both applicants were, consistent with the terms of their employment

and the MCEA, informed as soon as reasonably practicable of the impending redundancies and were properly consulted.
6 The applicants did not seek reinstatement, alleging that the relationship between them and the respondent was irreparably

damaged.  Orders for compensation were sought.
The Factual Background
7 Whilst there was a significant body of evidence adduced in these applications, for present purposes, given the issues to be

determined, the relevant facts are of a fairly narrow compass.
8 Mr Hamilton was employed by the respondent as a service centre manager, in the institutional business services area. He

commenced that employment on or about 17 December 2001. Mr Hamilton is a licensed finance broker and holds
qualifications in financial planning, banking and finance. He is 54 years of age. Mr Hamilton’s terms and conditions of
employment were set out in a letter dated 13 December 2001, a copy of which was attachment C to his witness statement.
This letter of appointment, referred to two other documents, being a workplace agreement and the “SealCorp Terms and
Conditions”. It was common ground that the workplace agreements for both applicants, were registered with the then
Commissioner of Workplace Agreements. That part of the employment terms and conditions in issue in these proceedings,
was clause 9 - Redundancy which was in the following terms—
“9.1 SEALCORP will notify and discuss with effected employees, as soon as reasonably practical, any decision

which could lead to redundancy or have a significant effect on an employee’s employment.
“redundancy” is where there is no longer a requirement for a job to be done and the reason is not due to
ordinary or seasonal change in the workforce.
“significant effect” includes: major changes in the composition, operation, size of or skills required in
SEALCORP’s work force, where those changes would affect an employee; a reduction or elimination of a job or
promotion opportunity, significant increase or decrease in hours of work; requirement to be re-trained or
transferred to another job or location; or the restructuring of any jobs.

9.2 SEALCORP will provide up to eight (8) hours paid leave for a redundant employee to attend job interviews,
provided that sufficient proof is provided on request.

9.3 In addition to the provision of notice or payment in lieu of notice, am employee made redundant will receive a
severance payment of not less than two (2) weeks salary for each completed year of continuous service, or part
thereof, up to a maximum severance payment of twenty six (26) weeks. A weeks salary is defined as total weekly
remuneration, excluding any bonuses, allowances or expenses.
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9.4 SEALCORP will make reasonable efforts to identify suitable alternative positions within SEALCORP for
redundant employees. Where this is not possible, the resources of Corporate & Staff Development will be used
to support employees seeking alternative employment.”

9 As the service centre manager, IBS, Mr Hamilton was responsible for managing the IBS service centre staff and generally
managed that part of the operation.

10 It was Mr Hamilton’s evidence that he successfully completed his three month probationary employment period, and from
that time to the time of his redundancy, was not notified by the respondent of any difficulties with his work performance.
Mr Hamilton believed he had a good standing within the organisation and had a good relationship with senior management
of the respondent and with clients.

11 Ms Maynard was employed as production services manager within the information technology division at the respondent.
Ms Maynard commenced her employment on or about 8 October 2001. She had, at the time of her employment, over
18 years experience in this area and entered into written terms and conditions of employment, the standard terms of which,
were the same as those for Mr Hamilton.

12 In her role as production services manager, Ms Maynard managed the delivery of an effective and reliable computer service
for VMS based systems. As with Mr Hamilton, Ms Maynard testified that throughout her period of employment, she had
introduced a number of new initiatives and there was never any concern expressed about her work performance.

13 Changes at the respondent toward August 2002 were dealt with primarily by witnesses for the respondent. Ms Greenaway is
the director of corporate and staff development. She testified that the respondent is a fully owned subsidiary of St George
Bank and provides a full range of financial services including superannuation. The respondent employs 460 employees in
Western Australia.

14 Ms Greenaway testified that in early August 2002, she attended a meeting with senior management from St George Bank.
From this meeting, which concerned ways to improve productivity and efficiency in the business, it was identified that the
respondent had too many layers of middle management and restructuring was necessary. In the ensuing few days, further
meetings took place between senior executives of the respondent, to implement appropriate restructuring plans. A part of
the restructuring plan, included the operations and information technology divisions, in which Mr Hamilton and Ms
Maynard were employed. On or about 13 August 2002, Ms Greenaway met with the respondent’s chief executive, Mr Knox
and the director of information and technology, Mr Kolbusz. At this meeting, and as a result of it, Ms Maynard’s position
was identified as being a duplicate role, given the respondent planned to merge the operations and information technology
divisions. Ms Greenaway testified that because of this, Ms Maynard’s position was no longer required.

15 Some time later on 20 August 2002, a new organisational structure was developed and discussed. A significant part of this
new structure was the abolition of seven service centres, including IBS and their reduction and combination into three main
client relationship centres. A consequence of this was that the service centre manager positions would be abolished. Instead,
three client relation manager positions were to be created, along with eight assistant client relation manager positions. The
former team manager positions, of which there were 14, were also to be abolished. Copies of the old and new organisation
charts for the respondent, as a consequence of these changes, were annexures RG3, RG5 and RG6 to Ms Greenaway’s
witness statement.

16 According to Ms Greenaway, from about 19 or 20 August 2002, work was being performed internally to prepare for these
changes amongst senior management, and to put in place arrangements for communicating these changes to affected staff
and clients of the respondent. Ms Greenaway testified that this took a period of time, including up to Sunday 25 and
Monday 26 August 2002. According to Ms Greenaway, it was planned to announce the changes firstly to all affected staff,
and then to broadly communicate to other staff the changes made by the respondent and the reasons for making the changes.

The Events of 28 August 2002
17 Mr Hamilton testified that on the morning of 28 August he was informed by Mr Perry, one of the respondent’s senior

managers, that there would be an urgent meeting for service centre manages at 9 a.m. that morning. Subsequently, at that
time, Mr Hamilton attended the meeting. He believed that a human resources officer, Ms Ross, was also in attendance. Mr
Perry announced at the meeting that a number of changes were to be implemented, on the initiative of St George Bank. Mr
Perry announced to the service centre manages, that all their positions were to be made redundant. According to Mr
Hamilton, information at the meeting was limited, and comprised of a brief one page handout containing the new structure,
which was required to be given back to Mr Perry. In cross-examination, Mr Hamilton accepted that Mr Perry may have put
the new structure on a white board during the meeting.

18 The upshot was however, that all service centre managers were informed that their positions were to be abolished and three
new client relationship manager positions would be created. All service centre manages would be considered as applicants
for the new positions and interviews were to be conducted the next day. Mr Hamilton testified that there was no job
specification for the new positions or selection criteria made clear. Mr Hamilton said that he was told by Mr Perry to “sell
himself” at the interview to take place. Also according to Mr Hamilton, Mr Perry informed those at the meeting that those
employees who were not successful for the client relationship manager positions, would not be able to apply for the new
assistant client relationship manager positions.  This was disputed by Mr Perry.

19 It was Mr Hamilton’s evidence that he was shell shocked as to the announcement that morning.
20 On 29 August in the afternoon, Mr Hamilton attended an interview for one of the new positions with Mr Perry and Ms

Ross. This meeting was scheduled to be for approximately 15 minutes. It was Mr Hamilton’s evidence that he had no
information prior to this interview, as to the detail of the new positions or other information in order to prepare himself for
the interview. It was his general evidence, that he was asked a series of “motherhood” questions and the discussion was
very general.

21 On the afternoon of 30 August, Mr Hamilton was called to a meeting again with Mr Perry and Ms Ross, and he was
informed that he had been unsuccessful for the new positions and that he was to be retrenched. On his retrenchment, Mr
Hamilton was paid all accrued entitlements, and a pro rata redundancy payment. This was because he had less than one
years service with the respondent.

22 Following his retrenchment, Mr Hamilton said he had been actively seeking alternative employment through networks and
recruitment consultants, in addition to responding to direct advertisements through newspapers and on the internet. After
some eleven months of job search, Mr Hamilton has secured new employment as at 30 July 2003 with a firm of solicitors.

23 As to the effect of the redundancy on him, Mr Hamilton testified that the redundancy has had a significant effect and his
confidence had been shaken, particularly at his age. He considered that the respondent had acted unfairly to towards him.

24 In the case of Ms Maynard, she was requested by Mr Benstead, the associate director of technology operations for the
respondent, to attend a meeting at approximately 9.30 a.m. on 28 August. She testified she was not informed as to the
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purpose of this meeting. Mr Benstead was present, along with Ms Neat, from the human resources department. According
to Ms Maynard, Mr Benstead informed her that her position had been made redundant because of a request by St George
Bank to reduce its budgeted expenses. Ms Maynard was informed that her redundancy was as a consequence of
restructuring in the information technology operation.

25 At this meeting, Ms Maynard was informed that there was to be a general staff meeting at 11.00 am that morning, and it
was the respondent’s preference for Ms Maynard to leave prior to that meeting. In any event, she was informed that at the
conclusion of this meeting, her access to the respondent’s computer network would be denied. She testified that she was
given the option of returning to work after the 11.00 am meeting or returning on a later date, to tidy up her personal effects.
Ms Maynard said that she requested to clear her desk and remove personal information from the respondent’s computer
network, prior to leaving the office, and not return. Mr Benstead agreed to this request, on the basis that she not speak to
any other staff, prior to the scheduled meeting at 11.00 am later that morning.

26 According to Ms Maynard, at the interview she was presented with information concerning her entitlements, and given the
opportunity to ask questions about her redundancy, which she did. She was also informed that counselling and “career
transition” services were available, through a consultancy firm. Ms Maynard testified that she agreed to make contact with
this firm, following her return from annual leave which was scheduled to commence on 30 August 2002. Additionally, a
representative of that firm was on hand that morning, and Ms Maynard had a brief meeting with him at that time.

27 After having arranged her affairs, Ms Maynard left the respondent’s offices at approximately 2 p.m. that afternoon. She
testified that she found this process a debilitating experience, as she had no prior indication that her employment was at risk.

28 Subsequent to her retrenchment, Ms Maynard said she became aware that the respondent appointed an external candidate to
the new position of systems and security manager on or about 30 September 2002. Ms Maynard said she was aggrieved that
she was not given any opportunity to apply for this position, as a part of the redundancy process. She considered that she
was suited to this position and she should have at least been given an opportunity to apply for it.

29 Subsequent to her retrenchment, Ms Maynard has had some casual work and commenced a three-month contract position
on or about 18 December 2002. This contract position was subsequently further extended on two occasions, and is due to
run to 31 December 2003, at an annual salary level of $75,408 per annum. Prior to securing this position, Ms Maynard
testified that she took steps to source alternative employment.

30 Ms Maynard testified that since her retrenchment, she has suffered a significant blow to her self-confidence and said that
she has had to attend her medical practitioner and a psychotherapist, for assistance. Overall, Ms Maynard said she was as a
consequence of her unfair retrenchment, out of work between 28 August 2002 and 20 January 2003 and has had to accept
employment at a salary of approximately $10,000 per annum less than her employment with the respondent.

31 In relation to Ms Maynard’s retrenchment, Ms Neate and Mr Benstead gave evidence. Ms Neate is the learning and
development manager for the respondent. On or about 27 August 2002, Ms Neate was requested to attend a meeting with
Ms Greenaway and other managers of the respondent. Ms Neate was informed of the impending redundancies including
that of Ms Maynard. Ms Neate then prepared a discussion checklist, a copy of which was annexure SN1 to her witness
statement. According to Ms Neate, Mr Benstead, in the interview with Ms Maynard, followed the “script” exactly. This
document, contained a number of points which included a brief description of the changes implemented; the announcement
to the employee that the position has been made redundant; and further points in relation to human resources matters. Mr
Benstead also testified that he followed the script “to the letter”.

32 At the termination interview on 28 August, Ms Neate said that she gave Ms Maynard some documents concerning her
entitlements and an “Employees in Transition” pack, which contained information in relation to job search and the
development of a curriculum vitae

33 According to Mr Benstead, a consequence of the restructuring in information technology, was not only the abolition of Ms
Maynard’s position, but also the creation of a new position of systems and security manager. Additionally, Ms Benstead
testified that the duties formerly performed by Ms Maynard, would be absorbed into another position of application service
manager. In relation to the new position of systems and security manager, Mr Benstead testified that this was a project
specific project management position involving upgrading the UNIX and Microsoft systems at the respondent. He said that
extensive and recent project management experience with this software was essential, and the position was entirely different
to that held by Ms Maynard, and another information technology manager also made redundant, Mr Mann. It was Mr
Benstead’s view, that neither Ms Maynard nor Mr Mann, had the required skills for these positions, as they did not have
recent project management experience as required.

34 After Ms Maynard left the respondent, a new appointment was made to the systems and security manager position in late
September 2002, according to Mr Benstead. According to him, the person who now occupies that position, had recent
experience in project management. His evidence also was that the position does not involve any of the duties formerly
undertaken by Ms Maynard.

35 Mr Perry and Ms Ross also gave evidence on behalf of the respondent in relation to Mr Hamilton’s retrenchment. Mr Perry,
is the associate director client relationship centres for the respondent. He testified that on about 19 August 2002, he was
made aware of the proposed structural changes at the respondent. By 20 August he had considered the proposed structure of
his area of responsibility, and decided that the service centre manager and team manager positions would be abolished and
would be replaced by client relationship managers and their assistants. In Mr Ross’ evidence, he said this would reduce
middle management and the duplication of tasks. It was Mr Ross’ evidence that whilst the client relationship manager
positions would be very similar to the service centre manager positions, their focus would be externally oriented, as
opposed to internal which was the previous service centre manager role. He said that the respondent would appoint persons
to these positions, who were proactive and more external relationship focused.

36 Mr Perry gave evidence about the meeting on 28 August with Mr Hamilton and the other service centre managers. He
testified that he had a short briefing note that he referred to that he provided a blank new organisation chart reflecting the
changes to be made. Ms Ross also attended the meeting, and she outlined the human resources matters involved, including
telling the group that whilst their positions had been made redundant, they had not yet been retrenched as there was an
opportunity to apply for the newly created positions. If employees were not successful in that process, then they would be
retrenched. Later that afternoon, Mr Ross sent an email to the service centre managers, advising them of the selection
criteria for the new roles. Those criteria included relationship building and developing; strategic thinking and
implementation; and management skills, as applying to a large team structure. I pause to note that the email further invited
any person seeking further clarification for information, to contact either Mr Perry or Ms Ross.

37 On 29 August an interview took place between Mr Perry, Ms Ross and Mr Hamilton. Mr Perry testified that he discussed
the restructuring and told Mr Hamilton that he would be asking questions in relation to the selection criteria. Mr Hamilton
confirmed at the interview, that he was interested in two of the new client relationship manager positions. Mr Perry and Ms
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Ross made notes at the interview which were annexed to their witness statements. The notes were made on a structured
form, which appeared to contain five key questions and then a ranking scale as against a number of criteria. Mr Perry’s
evidence was that after he and Ms Ross conferred following the interview, they considered that Mr Hamilton did not meet
the key criteria and had scored relatively, a lower score on the critical assessment criteria.

38 Additionally, whilst not ranking it as a criterion per se, Mr Perry noted that Mr Hamilton had the shortest length of service
with the respondent, than any of the other candidates for the client relationship management positions, and other candidates
had held a number of different positions with the respondent during their careers. Ultimately, Mr Hamilton was
unsuccessful for any of the client relationship manager positions.

39 Mr Hamilton was advised of this, late in the afternoon of 30 August. He was then given information in relation to his
retrenchment, including documents concerning his entitlements and the provision of counsellors and out placement services
respectively.

40 As to why employees were to leave the respondent on the day of advice of their retrenchment, Mr Perry said in cross-
examination, that due to possible information technology risks, the decision was taken that all employees would be treated
in the same way.

41 Mr Ross also conceded, as did Ms Greenaway in her evidence, that the first time that the employees were made aware of
their actual retrenchment, was on the day that they departed the respondent.

Consideration
42 As observed above, the applicants attack the respondent’s decision to make them redundant on the two bases; that there was

non-compliance with their contracts of employment either in their own terms, or as consistent with the implied obligations
from the MCEA; secondly, the applicants’ non-selection for new positions. As the Commission has already noted, the
applicants do not challenge the redundancies themselves as being bona fide.

43 In relation to the first challenge, it is necessary to examine the factual circumstances in light of the obligations imposed on
the respondent under the applicants’ contracts of employment, either in its express or implied terms. In relation to the
implied obligations arising in a redundancy context, these matters were considered by the Industrial Appeal Court in
Garbett v Midland Brick Co Pty Ltd (2003) 83 WAIG 893. From Garbett, an employer has a positive obligation to engage
an employee who is to be made redundant or be the subject of a significant effect in the workplace, and to specifically
discuss with the affected employee, the likely effects of the action or redundancy and measures that may be taken by the
employee or the employer to avoid or minimise a significant effect.

44 On the facts of this case, I am satisfied and I find that the applicants were first informed of their actual retrenchment, on the
day that they were dismissed. It was common ground, and I find, that the only issues discussed were those set out in the
“script”, a copy of which was in evidence. That is, the applicants were informed of the respondent’s decision and they were
then given information in relation to their entitlements, and some materials concerning job search and an offer of out
placement. This was the unequivocal evidence in particular, of Messrs Perry and Benstead.

45 Irrespective of the meaning of cl 9 of the applicants’ contracts of employment, as submitted by Mr Trainer, the minimum
requirements imposed by the contract, as implied by the MCEA, were not complied with in this case in my opinion. In both
cases, there was not any discussion with either applicant, of the likely effects of the redundancy in relation to them. Further,
there was no discussion as to measures that may be taken by either the applicants or the respondent, to avoid the
redundancy, such as alternative employment prospects.

46 However, it must be observed that in the case of Mr Hamilton, he, along with his other service centre manager colleagues,
was informed that all of their positions were to be abolished. They were then informed that they could contest the newly
created three client relationship manager positions, for which there would be a selection process over the ensuing day or
two. That is, Mr Hamilton, along with the other service centre managers, had an opportunity to retain a position within the
respondent’s organisation. This must be taken in my view, to at least constitute a measure that may avoid or minimise the
significant effect of a redundancy. This was the extent of the compliance in my view.

47 In the case of Ms Maynard however, the evidence was plain that there was simply no discussion of the matters set out in s
41(2) of the Act. In her case, Mr Benstead said he confined himself strictly to the “script” and the applicant left the premises
that day.

48 Generally, there was no opportunity given for either applicant to choose to work out their notice and in my opinion, there
was simply no good reason on the evidence, to require the summary departure of the applicants in these circumstances.
There was no evidence at all that either of them were any form of security or technology risk. Far from it, from my
observations of both of the applicants in the witness box whilst giving their evidence, and considering their employment
history, I found both applicants to be persons of truth and integrity. Requiring employees to vacate the employer’s premises
in that manner, in my view is quite harsh and unnecessary. Furthermore, it was also common ground that neither of the
applicants was afforded any opportunity for leave for job interviews, as required by s 43 of the MCEA.

49 In these cases also, there was no exploration with the affected employees, of genuine alternatives to redundancy, such as re-
deployment or relocation. It may have been that those options were not realistically available however there was no pursuit
of those issues with either applicant. As I have already said, except in the case of Mr Hamilton, there was absolutely no
forewarning at all, of the impending redundancies. They were effectively instantaneous.

50 Having regard to these matters, in my opinion, the dismissal of both applicants, even irrespective of the meaning and effect
of cl 9 in their contracts of employment, were unfair.

51 It is not necessary therefore for the Commission to deal with the submission by Mr Trainer, in relation to the meaning and
effect of cl 9 of the applicants’ contracts of employment. However, I express some doubts that the clauses in question have
the breath of meaning as contended for by Mr Trainer.

52 Having concluded that the applicants’ dismissals were harsh, oppressive and unfair, the question then is whether any loss
has been established on the evidence that may be the subject of an order of compensation. It is trite to observe, that the loss
for the purposes of compensation, must be causally connected to the unfair dismissal. In this case, there was no issue taken
with the fact of the redundancies.  Any loss arising can only be a function of the failure to comply with the contractual
obligations imposed by the MCEA. As to this matter, in Garbett, E M Heenan J said at 906 as follows:

“…Had that issue been addressed below it would, in my opinion, have been necessary for the Commission to make
findings about the effect of that breach of contract in this particular case, especially having regard to any
consequences which it may have caused to the appellant which he asserted caused him loss or damage. Such an
exercise would inevitably have required the Commission to make further findings of fact about the effect of this
breach of contract upon the appellant and the gravity of any consequences for him in the particular situation. It
would also be necessary, in my opinion, for the Commission to make findings of fact about the consequences of this
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breach of contract in a situation where, had the termination of employment been carried out in a manner which
complied with the terms of the contract of employment, as indeed the Commission has already found would have
been justified, whether the course which was followed by the respondent by acting in breach of contract produced
loss or damage for the appellant which would not, otherwise, have occurred. Only when findings of fact of this
nature are made will it be possible to determine the appellant’s claim finally by deciding whether or not, in all the
circumstances, his dismissal was harsh, oppressive or unfair, and, if it were, whether the appellant has suffered any
loss or damage in respect of which compensation or other relief should have been ordered under s 23A.”

53 That is, in the present circumstances, it is necessary for there to be resulting identifiable loss or damage arising from the
breach of the applicant’s contract of employment that may be the subject of an order for compensation. This may be the loss
of an opportunity for an alternative position either internal or external to the employer. This may also involve consideration
of how discussions in relation to minimising or averting the significant effect, may have led to a different outcome, had the
contract of employment been complied with.

54 In the case of Mr Hamilton, all of the service centre manager positions were abolished. This was not a case where he was
selected from a pool of similar positions. Secondly, whilst there was criticism by Mr Trainer of the selection criteria for the
new positions, the fact remains that all candidates were given the same information and were invited to seek further
information from Mr Perry, prior to the job selection process taking place. That is, the evidence is that Mr Hamilton was not
at any particular disadvantage, relative to other candidates for the new positions. In my opinion, Mr Hamilton cannot
complain about this, as his treatment was not any less favourable than any of his colleagues competing for the new
positions.

55 As to the selection process itself engaged in by the respondent for the new positions, Mr Trainer set out to attack the
respondent’s decision making and invited the Commission to regard the process as unfair. As the Commission postulated
with Mr Trainer during the course of the hearing of these matters, this approach is somewhat problematic for the applicants,
including Mr Hamilton.

56 What in effect the applicant is inviting the Commission to do, is to stand in the shoes of the employer, and make a
judgement itself, as to which candidate the respondent ought to have selected for the three available management positions.
In my opinion, this is not a course that the Commission can embark upon. It is well settled and Industrial Courts and
Commissions have said over many years that they will not act as surrogate employers and make decisions that really are the
sole prerogative of the employer. In my view, a decision as to who is the most qualified candidate for appointment to a
position, objectively considered, is a decision that the employer itself is in the best position to make. That is, in the context
of the present proceedings, it was the respondent that made a judgement as to the requisite skills, experience, attributes and
qualities that it was looking for in making appointments to the newly created positions. In my view, it is not for this
Commission to effectively “second guess” that judgement, which was the import of the submissions made on behalf of Mr
Hamilton.

57 In the case of Ms Maynard, again, whilst there was a further position created and filled after her redundancy took effect, on
the evidence, the position that was created was quite different to the position that she formerly occupied. Furthermore, the
respondent’s evidence was, which I accept, that this new position required a person with a specific skill set and experience,
recently acquired, for a specific project oriented role. Again, in my view, it is for the employer to make that decision as a
matter of its prerogative. In my opinion, similar to the circumstance with Mr Hamilton, it is not for the Commission to
judge, after the event, whether that selection process was the correct one. That is not to say however, that the loss of an
opportunity to contest such a position may not be a compensable loss for the purposes of s 23A of the Act. I will return to
this matter below.

58 Mr Trainer, in a careful submission, said that the applicants have suffered ongoing loss by reason of periods of
unemployment, following their redundancies. However, it is not that loss that the Commission can be concerned with,
because there was no issue that the applicants’ positions were truly redundant. It can only be any established loss on the
evidence, as a result of the respondent breaching the applicants’ contracts of employment, in so far as the implied
obligations from the MCEA are concerned, and no more than that. Having regard to all of the circumstances of this case, I
am not satisfied on the balance of probabilities, that it has been established that there has been any compensable loss arising
from that breach, in Mr Hamilton’s case. He was afforded the opportunity to contest the new positions created, along with
his then colleagues, but was not successful. Furthermore, I cannot see how, on the evidence, compliance with the contract
would have led to any different result.

59 In the case of Ms Maynard, she was denied the opportunity to contest the new position in her area, filled after she left the
respondent. She may have been able to persuade the respondent she was sufficiently skilled for the position but was denied
the chance.  In my view, this loss of an opportunity is a compensable loss and given that the position was filled some month
or so after Ms Maynard left the respondent, I consider that period of time to be a fair measure of her loss in this respect. I
will therefore award one months’ compensation for loss.

60 Accordingly, declarations and an order will now issue.
_________

2003 WAIRC 09396
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROBYN STELLA MAYNARD & OTHER, APPLICANTS
v.
SEALCORP HOLDINGS LIMITED (ABN 28 009 143 597), RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 17 SEPTEMBER 2003
FILE NO/S. APPLICATION 1608 OF 2002, APPLICATION 1609 OF 2002
CITATION NO. 2003 WAIRC 09396
_________________________________________________________________________________________________________

Result Direction issued
Representation
Applicants Mr K Trainer as agent
Respondent Ms L Gibbs of counsel
_________________________________________________________________________________________________________
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Direction
HAVING heard Mr K Trainer as agent on behalf of the applicants and Ms L Gibbs of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs—

1. THAT the Commission’s direction dated 10 September 2003 be and is hereby revoked.
2. THAT evidence in chief in these matters be adduced by way of signed witness statements which will stand as the

evidence in chief of the maker. A copy of a document(s) referred to in any witness statement is to be annexed to that
statement. Evidence in chief other than that contained in the witness statements may only be adduced by leave of
the Commission.

3. THAT the parties file and serve upon one another any signed witness statements upon which they intend to rely no
later than 22 September 2003.

4. THAT the parties file and serve upon one another any signed witness statements in reply by no later than
26 September 2003.

5. THAT the parties have liberty to apply on short notice.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

_________

2003 WAIRC 10278
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROBYN STELLA MAYNARD, APPLICANT
v.
SEALCORP HOLDINGS LIMITED (ABN 28 009 143 597), RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 11 DECEMBER 2003
FILE NO/S. APPLICATION 1608 OF 2002
CITATION NO. 2003 WAIRC 10278
_________________________________________________________________________________________________________

Result Declaration and order issued
Representation
Applicant Mr K Trainer as agent
Respondent Ms L Gibbs of counsel
_________________________________________________________________________________________________________

Declaration and Order
HAVING heard Mr K Trainer as agent on behalf of the applicant and Ms L Gibbs of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby—

(1) DECLARES that the applicant was unfairly dismissed from her employment as production services manager on
or about 28 August 2002.

(2) DECLARES that reinstatement or re-employment is impracticable.
(3) ORDERS that the respondent pay to the applicant as compensation for her loss the sum of $7650.00 gross less

any amount payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and
actually paid within 21 days of the date of this order.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

_________

2003 WAIRC 10277
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES IAN DAVID HAMILTON, APPLICANT
v.
SEALCORP HOLDINGS LIMITED (ABN 28 009 143 597), RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 11 DECEMBER 2003
FILE NO/S. APPLICATION 1609 OF 2002
CITATION NO. 2003 WAIRC 10277
_________________________________________________________________________________________________________

Result Declaration issued
Representation
Applicant Mr K Trainer as agent
Respondent Ms L Gibbs of counsel
_________________________________________________________________________________________________________
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Declaration
HAVING heard Mr K Trainer as agent on behalf of the applicant and Ms L Gibbs of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby—

(1) DECLARES that the applicant was unfairly dismissed from his employment as service centre manager on or
about 28 August 2002.

(2) DECLARES that reinstatement or re-employment is impracticable.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________

2004 WAIRC 10430
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARINA MCARDLE, APPLICANT
v.
GUARDIAN REMOVALS, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 6 JANUARY 2004
FILE NO. APPLICATION 1160 OF 2003
CITATION NO. 2004 WAIRC 10430
_________________________________________________________________________________________________________

Catchwords Outstanding contractual entitlements – No appearance by respondent – Matter heard ex parte -
Contractual entitlements claim granted in part - Industrial Relations Act 1979 (WA) s 23 & s
29(1)(b)(i) and (ii).

Result Contractual entitlements claim granted in part
Representation
Applicant Mr A Metaxas of Counsel
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 This is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”). The applicant, Mrs
Marina McArdle says that she was employed by the respondent, Guardian Removals, from 20 August 2002 to 4 July 2003. She
was the office manager for the majority of this time. In her application she states that she is owed the following amounts—

“$870 One week’s pay of 30 hours
$2610 Pro rata annual leave entitlements 20/8/02 – 19/6/02
$182 Pro rata annual leave entitlements 20/6/02 – 04/07/02 
$250 Reimbursement of office stationery purchased and supplied
$50 Application fee”.

2 On 1 September 2003 the applicant submitted to the Commission an amended schedule of amounts owed as follows—
“$370 One week’s pay of 30 hours
$1410 Pro rata annual leave entitlements 20/8/02 – 19/6/02
$182 Pro rata annual leave entitlements 20/6/02 – 04/07/02 
$250 Reimbursement of office stationery purchased and supplied
$50 Application fee”.

She says that $500 was paid for the one week and $1200 was paid for the annual leave.
3 The matter came on for conference on 26 September 2003 at the conclusion of which the matter was referred. The parties were

advised by notification of hearing on 28 October 2003 that the matter would be heard on 6 January 2004. At commencement of
hearing there was no appearance from the respondent and the matter was adjourned for my Associate to contact the respondent.
The respondent’s bookeeper advised that no one would be attending the hearing. I decided to proceed to hear the matter for the
reasons expressed at the commencement of hearing.

4 The applicant was the only witness to give evidence and I have no reason to doubt the credibility of Mrs McArdle albeit her
evidence was hesitant and inconsistent in some respects. It was unchallenged except by the Commission, and I accept that Mrs
McArdle gave her evidence in a frank manner.

5 In relation to the various aspects of the claim, I would find as follows, the claim for the application fee of $50.00 was not
pursued at hearing and in any event is not something that the Commission could award. The amount of $250.00 is monies the
applicant says are owed as a result of monies paid out by her for the purchase of goods on behalf of the company. Exhibit A2 is
a record of monies paid by her. I find that the amount claimed formed part of the performance of the contract in that the
respondent followed a procedure of reimbursing Mrs McArdle for expenses she paid out on behalf of the company. I find
therefore that the amount claimed as a contractual benefit is proven and is due.

6 The amount claimed for 1 week’s pay of $370 is more accurately a figure of $340 gross. Mrs McArdle at hearing says that she
worked 28 hours during that week and was paid $30 per hour. This is the rate which she says she contracted for initially, was
then paid at varying rates [Exhibit A1] and was finally paid that hourly rate on becoming the office manager in November
2002. For 28 hours the amount owed is $840 gross. Mrs McArdle says that she was paid an amount of $500. There is some
confusion in the evidence as to whether the amounts claimed and paid are gross or net. However, I conclude that the payment



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 337

of $500 was a net amount as that sum was simply paid. If one calculates the average taxation rate which applied to Mrs
McArdle, using the payslips at [Exhibit A1], then it would seem that an average taxation rate of approximately 30 percent
applied to her. A gross figure of $840 less taxation of $252 would leave a net figure of $588. If I deduct the $500 already paid
then I derive a figure of $88 net which is the amount to be paid

7 In relation to the annual leave claimed, Mrs McArdle says that she took no annual leave during the whole of her employment.
She says that she does not know how the respondent has sought to calculate accurred hours in the notice of answer and
counterproposal. I have no reason to doubt Mrs McArdle’s evidence. If I then calculate the leave, Mrs McArdle worked she
says 30 hours per week for $30 per hour, i.e. $900 per week. My quick calculation at hearing was that she had worked
9 months, hence entitling her to 3 weeks annual leave or $2,700 gross. Given the amounts claimed I then concluded that the
amounts claimed for annual leave were gross and not net figures as per Mrs McArdle’s evidence. The applicant did in fact
work 45 weeks. Therefore the calculation for leave should be 20 days annual entitlement by 45 divided by 52 leaving a total of
17.3 days, or a sum of $3,114 gross. If I deduct the average taxation rate from this I am led to conclude still that the amounts
claimed are more probably gross amounts.

8 However, I will deal only with the amount as claimed. It is for the applicant to prove her case and the applicant has not varied
from the amended claim. I accept that the amounts claimed for outstanding annual leave are in fact owing and as I have said I
conclude that they are gross amounts. If I deduct the average taxation rate from the total claimed of $2,792 I am left with a
total of $1,954.40. Mrs McArdle says that she was paid $1,200 which I conclude was a net amount. This leaves a sum of
$754.40 net. If I add this to the other two amounts I have a non taxable sum of $1,092.40 which is what I would award to the
applicant. I would also order that the respondent pay this amount to the applicant within 7 days of the date of the order.

_________

2004 WAIRC 10476
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARINA MCARDLE, APPLICANT
v.
GUARDIAN REMOVALS, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER THURSDAY, 15 JANUARY 2004
FILE NO. APPLICATION 1160 OF 2003
CITATION NO. 2004 WAIRC 10476
_________________________________________________________________________________________________________

Result Contractual benefits claim granted in part
Representation
Applicant Mr A Metaxas of Counsel
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING heard Mr A Metaxas of counsel on behalf of the applicant and there being no appearance by the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the respondent, do hereby pay, as and by way of denied contractual entitlements, the amount of $1,092.40 to Marina
McArdle within 7 days of the date of this order.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2004 WAIRC 10449
ALLEGED PERCEPTION OF BIAS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES HENRIETTA MCCARTHY, APPLICANT

v.
SIR CHARLES GAIRDNER HOSPITAL, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE MONDAY, 12 JANUARY 2004
FILE NO. APPLICATION 488 OF 2003
CITATION NO. 2004 WAIRC 10449
_________________________________________________________________________________________________________

Result Allegation of perception of bias dismissed
Representation
Applicant Appeared on her own behalf
Respondent Ms C Drew and with her Mr M Jesson
_________________________________________________________________________________________________________
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Reasons for Decision
Given extemporaneously and edited by the Commissioner

1 The applicant seeks that I disqualify myself from hearing her claim of unfair dismissal on the basis of perceived bias and
predetermination. The applicant has set out a number of grounds for this application and they include allegations of perceived
bias arising from comments she asserts other people have made to her about my contacting them; comments that other people
have made about my having predetermined the matter and other matters of a similar nature. Those allegations and grounds are
set out in the applicant’s letters to me of 30 November 2003, 21 December 2003 and paragraph 5 of the attachment to the letter
of 26 December 2003. Formal parts omitted, they read—

“FORMAL SUBMISSION PURSUANT TO REALLOCATION OF APPLICATION 488/2003 – PROBLEMS OF
PREVIOUS BIAS AND ONGOING BIAS

I am responding to the letter dated the 24th November 2003 and as you requested, I am putting in a formal submission to
the WAIRC to request reallocation of application number 488/2003 to be heard by another Commissioner.
There are details that Mr Spurling, Registrar has asked for to substantiate my claim for reallocating my application to
another Commissioner.
Issues that need raising in my request for reallocation to another Commissioner in the application of 488/2003 (sic)
* My knowledge of events occurring in 2001 and 2003 I feel shows a strong bias towards me if Commissioner

Scott was to handle this hearing.
* There were threats by Ron Gablelish, Senior Human Resources Officer to Richard Barlow, Industrial Organiser

for the HSOA at the time Richard was assisting me with the problems that had been raised at work in 2001.
There was a Counselling Agreement that they wanted me to sign at that time. I was told by Richard Barlow
before I went into this meeting for the Counselling Agreement that Ron Gabelish was saying he was going to
contact Commissioner Scott at the WAIRC. Richard Barlow said that he had already spoken to Mr Gabelish and
told him he was not aloud (sic) to be contacting Commissioner’s (sic) from the WAIRC.

* Sandra Bachman, Coordinator at Medical Typing told me as soon as the phone was put down who had just been
calling. This was not long after the meeting with the Union for the Counselling Agreement. About a week after
this Counselling Agreement Meeting in September 2001. She said it was Commissioner Scott. She explained
the contents of the call (contents was she would allow Sandra to dismiss me). Sandra Bachman, Coordinator
said she was reporting this to the Chief Executive at the next meeting as she was not supposed to be calling us. I
also know Mr Jesson knew of the fact also that she was calling and he may have spoken to her. The next day
Audrey had a call from Commissioner Scott also inquiring again. Audrey explained she did not really
understand why she was calling at that time and it seemed rather unusual to her for this to be happening. It was
putting everyone at work under a lot of stress with a Commissioner getting involved and I felt like I was being
disgraced at that time. I was never asked to speak to Commissioner Scott at that time, but found Commissioner
Scott speaking to my coworkers (sic) and never myself.

* There was no application to the WAIRC for a Commissioner to be getting involved in the work matters that
occurred in 2001.

* I only know of the facts as of what was given to me at that time in 2001. I can only at present rely on
Commissioner Scott’s honesty as to whether she should have been getting involved in 2001 regarding my
employment and any further contact after this.

* It was also mentioned by Chris Panizza, Assistant Secretary HSOA at a meeting at the HSOA Office. This was
after the first Conciliation Conference at the WAIRC for applications 448/2003 and application PSAC 18 that
there was a predetermined decision by Commissioner Scott if it was to go to a hearing and this would not
change and also said it would be the same with any other Commissioner. I did get an apology when asking to
see documents from my application.
This apology from Commissioner Scott for saying this was given to me by Natasha Firth her Associate. But,
after realising there had been the calls in 2001. The constant problems occurring in my employment I felt there
was a strong reflected bias towards me again. Chris Panizza, Assistant Secretary of the HSOA, did state to me
also that it would have to be a different Commissioner and he said it was because of the predetermined decision,
which Commissioner’s (sic) are not aloud (sic) to do and it was showing her bias in the matter. Mr Panizza also
later over the phone decided to let me know another finding Commissioner Scott wanted to give me if it went to
a hearing, this being that she would find me as being insolent.

* I wish it to be asked also, if when things were being looked into for me being allowed to settle in Medical
Typing as a permanent job earlier in the year. If there was knowledge being given to Commissioner Scott or
calls to her or from her reflecting her decision in my summary dismissal. Brigit Button, Senior Human
Resources Officer and Mr Jesson, Manager of Health Services at that time had been using their mobile phones
when taking their few minutes of time out and then coming back into the meetings.

* This has been as far as my knowledge of events, a perceived deception of bias towards me where Commissioner
Scott, had gained historical information dating back to 2001 prior to my summary dismissal. Even personal and
private information may have been gained also by Commissioner Scott.

* I would have to ask about the involvement of Commissioner Scott in 2001 and at any other time after this at the
hearing. I do not feel I should have to be compromised in this way as to not ask about these events.

* I had never been dismissed from a job in my life and find that this involvement from Commissioner Scott is
more than should be allowed to be doing in her type of role as a Commissioner for the WAIRC. This even
shows a strong discrimination and at times Commissioner Scott has strongly concentrated quite openly on
making sure I get the information that would show her strong bias in hearing this application of mine.

My rights in the WAIRC should be opened up to me in regards to the involvement of Commissioner Scott before I was
dismissed and after from my relief Medical Secretarial work at Sir Charles Gairdner Hospital.
I wish this to be looked at before the hearing and I wait your reply.”

(Letter dated 30 November 2003)
“FORMAL SUBMISSION PURSUANT TO REALLOCATION OF APPLICATION 488/2003 – PROBLEMS OF

PREVIOUS BIAS AND ONGOING BIAS
I request an addition to my formal submission.
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The calls from Commissioner Scott that came in after Richard Barlow, Industrial Officer had left strict instructions as to
stating (not) being allowed to call Commissioner Scott to Sandra Bachman, Coordinator and Ron Gabelish, Senior
Human Resources Officer were heard (calls from Commissioner Scott four calls to different people in her office) by Ms
McCarthy. Probably about a week after Richard Barlow had finished his meetings with the hospital.
There were three calls Ms McCarthy overheard and with two (Audrey and Mitchell) they eventually had to raise their
voices, and the name of Commissioner Scott was spoken as to who they were speaking to. Mr Jesson I distinctly heard
him having to explain to Commissioner Scott that she was not supposed to be calling and that the person you are talking
about is not that bad a worker. There was also Audrey who also spoke and once her voice had to be raised. Then Lyn also
not long after Audrey had just finished her call another call to Lyn Brown came in from Commissioner Scott. Lyn Brown
works next to Audrey and it seemed she was questioning Henrietta McCarthy’s work. Audrey and Lyn wrote the details
of the calls they took and said it was there if needed later for Henny. Audrey and Lyn who are Outpatient Medical
Secretaries in Medical Typing where I work said they would put these witness statements away in their cupboards if
needed later.
Audrey explained she would have to report these calls to management. I saw her doing this.
Lyn spoke to Henny and said she does this at times and we think she does it to upset people and scare them. Lyn assured
Ms McCarthy not to worry as she is not really aloud (sic) to be doing this.
Ms McCarthy also believes she heard Cheryl Campbell being questioned also in regards to Ms McCarthy’s work and it
was the same time as the calls to Sandra, Mitchell, Audrey, and Lyn.”

(Letter dated 21 December 2003)
“5. A further meeting was asked of Ms McCarthy regarding a page of indicated complaints.  Also there had been no

discussion in relation to the reasons for all these complaints to Ms McCarthy. Mr Richard Barlow, Industrial
Organiser HSOA had attended this meeting prior to Ms McCarthy attending. He had spoken to Ms McCarthy
before going in that he was happy with her replies and as far as he was concerned, it only showed that Ms
McCarthy was doing her work and what had been requested of her. Call came through maybe a week later to
Sandra Bachman in the late afternoon. This was Commissioner Scott letting Sandra know that it was okay to
dismiss me. Sandra Bachman told Ms McCarthy this and that she would have to report Commissioner Scott to
the Chief Executive at the next meeting. The next morning Commissioner Scott, called again and was speaking
to Audrey. Ms McCarthy witnessed this call and also another call to Lyn just after. She also witnessed part of a
call to Mr Jesson and there were strong words being said. There were also a few other calls that Ms McCarthy
heard, but had not spoken to these people, but were at the same time as when the calls were coming in from
Commissioner Scott. Calls Ms McCarthy heard were in relation to someone questioning her work ability and
her personality.  Workers had to explain over the telephone after already been given details from Audrey and
Lyn. Ms McCarthy heard Latha Sivapalan and Cheryl Campbell giving out information regarding her work
performance and whatever other details she may have been asking for. This was a lot of investigating on one
person.”

(paragraph 5 of attachment to letter dated 26 December 2003)
2 The applicant has called some 11 witnesses in respect of those allegations and the respondent has called four witnesses. The

extraordinary thing about this matter is that not one of the witnesses has given any evidence which corroborates the applicant’s
assertions. Of the 15 witnesses who gave evidence, only the evidence of the applicant supported her assertions that I had made
or received telephone calls in which she was discussed.

3 I note for the record that I had no knowledge of the applicant, her employment by the respondent or any other matter associated
with her before I convened conferences to deal with applications lodged by the applicant and by the Hospital Salaried Officers
Association.

4 Further, I have not telephoned, and do not as a matter of practice telephone, staff of organisations to make enquires regarding
their employees. I certainly would not have done so, and indeed did not, in respect of an employee about whom I know
nothing, and about whom there was nothing before me, as was the case in September 2001 in respect of the applicant.

5 As to the allegations that I have predetermined the applicant’s claim, it is clear that the applicant has misheard, misunderstood
or misconstrued the advice she received from her union representatives and advisors. It is only their misunderstood advice
which appears to constitute the basis of this allegation. The applicant was the only witness who gave evidence as to any alleged
predetermination of her application.

6 Given that the applicant’s evidence on those matters was hearsay or speculative, and that the other witnesses gave evidence
from their own knowledge and experience, I have no hesitation in accepting the evidence of the witnesses other than the
applicant, and rejecting the applicant’s evidence where the evidence conflicts.

7 This is a most unusual situation and, in fact, it seems to me quite bizarre. I have not come across anything of this nature in my
more than 20 years in industrial relations and 9 years with the Commission. Allegations of perceived bias and predetermination
are not to be taken lightly and are not to be made without substantiation. The allegations made by the applicant as to my
conduct have been the subject of her evidence and of some 14 witnesses other than the applicant and those allegations have
been demonstrated to have no substance. They are fanciful and I am at a complete loss to understand how the applicant has
arrived at her assertions.

8 As a member of the Commission, I am obliged and have a duty to deal with matters allocated to me by the Chief
Commissioner of the Commission and to deal with them according to equity, good conscience and their substantial merits. The
law provides that members of the judiciary and of tribunals are to deal with matters before them in an impartial manner. Justice
must be done but it must also be seen to be done. Where there is a reasonable perception of bias or predetermination by a judge
or tribunal member, then that person should not sit to deal with that matter but it should be dealt with by another member.

9 In this application there has been no substantiation of these allegations. In the circumstances, it is my intention to dismiss the
application that I stand aside. Given that the substantive matter of the claim of unfair dismissal has been listed for hearing later
this month, I can only suggest that the applicant consider seriously the evidence she is to call for the purpose of that hearing to
ensure that that evidence is of a more reliable nature than the evidence she has given in this matter. Perhaps she might like to
obtain some advice in that regard.

_________
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2004 WAIRC 10446
ALLEGED PERCEPTION OF BIAS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES HENRIETTA MCCARTHY, APPLICANT

v.
SIR CHARLES GAIRDNER HOSPITAL, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER MONDAY, 12 JANUARY 2004
FILE NO. APPLICATION 488 OF 2003
CITATION NO. 2004 WAIRC 10446
_________________________________________________________________________________________________________

Result Allegation of perception of bias dismissed
_________________________________________________________________________________________________________

Order
HAVING heard the applicant on her own behalf and Ms C Drew and with her Mr M Jesson on behalf of the respondent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2003 WAIRC 10359
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEVEN RAINSFORD PENN, APPLICANT
v.
BUDGET AIRCONDITIONING, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 17 DECEMBER 2003
FILE NO. APPLICATION 566 OF 2003
CITATION NO. 2003 WAIRC 10359
_________________________________________________________________________________________________________

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Redundancy – Minimum
Conditions of Employment Act 1993 s 41(2) - Whether another position should have been offered -
Industrial Relations Act 1979 (WA) s 23 & s 29(1)(b)(i) – Fair go all round not accorded – Applicant
dismissed unfairly – Compensation awarded

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Mr K Trainer as agent
Respondent Mr W Yu of Counsel
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 This is an application made pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”). The applicant, Mr
Steven Penn, was employed by the respondent, Budget Airconditioning, as a Refrigeration Mechanic and Service Manager
[Exhibit A4] for the period 15 January 2003 to 24 April 2003. The applicant was requested to attend a meeting on 24 April
2003. He was not given any indication of the purpose of the meeting and at the meeting he was simply handed a letter of
termination [Exhibit A6] by Mr Peter Costa, the proprietor. Attached to the letter was a cheque for Mr Penn’s accrued
entitlements, outstanding reimbursements and two weeks pay in lieu of notice. Mr Penn was asked to leave the premises there
and then.

2 The respondent maintains that he was restructuring his business and hence Mr Penn was made redundant. The applicant
maintains that this is not a case of redundancy. He submits that he was summarily dismissed as there was no provision in the
contract of employment for payment of notice in lieu and the circumstances of the dismissal have all the hallmarks of a
summary termination.

3  In short form, this is undoubtedly an unfair termination if I apply the principles enunciated in Undercliffe Nursing Home –v-
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385 of a
fair go all round. The performance of Mr Penn was not in question. Secondly, the issue of mitigation and the issue of whether
reinstatement is practicable were not challenged to any extent. I find that reinstatement is not practicable; the relationship
having broken down and trust would not be able to be re-established.

4 Thirdly, in respect of loss, the loss suffered by Mr Penn is also largely unchallenged. Mr Trainer for the applicant submitted,
and rightly so, that where the evidence is unchallenged, then the Commission should accept that evidence. There is no issue of
credibility or other factor in my mind which raises doubt about the evidence given. In fact Mr Penn, Mr Costa and Mr Van
Heurck came forward and gave their evidence in a particularly straightforward manner. There was some misunderstanding of
some questions but this did not detract from their evidence. There was simply a misapprehension, in my view, by the
respondent of the requirements of fairness in terminating the employment of Mr Penn.
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5 I will go to the detail but let me start with the issue of loss. As counsel for the respondent submits the loss suffered has to be
causally linked to the termination (Ramsay Bogunovich –v- Bayside Western Australia Pty Ltd 79 WAIG 8). The loss suffered
by Mr Penn is the loss of income he would have received if his services had not been terminated. The income he received was
$44,000 per annum. It is that income from which I must calculate the loss.  It is also the case, as Mr Trainer for the applicant
has argued, that the respondent, by not taking certain actions, has vacated their right to argue that the loss suffered is less than
$44,000 which is the contractual amount. Mr Penn was offered, accepted but was not granted a position which paid $50,000;
but that is not the loss suffered. Mr Penn was not considered for a position which was recruited at approximately the same
time. That job attracted a salary of $36,000; but that was not the loss suffered either.

6 It was unchallenged that Mr Penn commenced in a new job on 1 July 2003. He was unemployed to that time. He received a
salary of $30,000. Deducting his payment for notice (Dellys v Elderslie Finance Corporation Ltd 82 WAIG 1193) it is
unchallenged that his loss to that point in time was $6,093.07. He now subcontracts to the same employer and his rates and
income were not challenged. The applicant then claims a continuing loss of $6,999.98 through to 31 December 2003. This is
not an excessive or inappropriate claim, however, I consider that the more appropriate date to calculate his ongoing loss to
would be up to the date of hearing. The hearing was conducted on 17 December 2003.

7 The total loss then I calculate to be as follows. The period post notice is from 9 May to 30 June 2003. That is a period of
7 weeks and 2 days. At a salary of $44,000 divided by 52 and multiplied by 7.4 this gives a total of $6,261.54. The period of
ongoing loss is from 1 July to 16 December 2003, ie 24 weeks. The difference in salary is $14,000 per annum divided by
52 and multiplied by 24, this gives a total of $6,461.54. The total loss is $12,723.08.

8 The respondent concedes that there has been no compliance with section 41 of the Minimum Conditions of Employment Act
1993. As is made plain by the decision of the Industrial Appeal Court in Garbett v Midland Brick Company 83 WAIG
893 these provisions are implied terms of the contract and non adherence to the provisions would make the termination
unlawful but not necessarily unfair. There are, however, many reasons why this particular termination is unfair.

9 I go firstly to the contention that this is a redundancy caused by restructuring. It is my view that this is one of the most
marginal cases of redundancy that I have encountered. However, my finding is that it is a redundancy as the position of
Refrigeration Mechanic and Service Manager was abolished. The respondent has discharged their onus in that respect.

10 I view the issue in the following way. The issue must come back to the contract of employment. It is undoubtedly the evidence
of both Mr Penn and Mr Costa that Mr Penn was employed in the role of Refrigeration Mechanic and Service Manager. It is
also their evidence that the element of the job that related to Service Manager was fairly marginal up to the point of time of the
termination.

11 Mr Costa rates the role of Service Manager as comprising 10 per cent or less of the duties. His evidence is that Mr Penn did
only three or four quotes and some other related work. Mr Penn’s view is that he performed only very minimal Service
Manager duties and that his work was almost exclusively “on the tools”.

12 The issue is more the actual nature of the contract and the termination of that contract of employment. The contract was one
whereby Mr Penn was to grow into, or perhaps more appropriately put, grow the Service Manager role. Due to the backlog of
installation work, the evidence is clear, that Mr Penn did not progress further into the Service Manager role and was engaged
almost exclusively with the duties of a Refrigeration Mechanic. That does not of itself change the contract. It is the evidence of
Mr Costa that he and others absorbed any Service Manager duties at the time of termination, albeit those duties were minimal.

13 Therefore it is my view that the respondent has discharged the onus they bear and I find that the position of Service Manager
and Refrigeration Mechanic was made redundant. I add, as I have indicated, that it is a very marginal case, but I also refer to
the following decisions in Dellys case (Peter Dellys v Elderslie Finance Corporation Limited 81 WAIG 1632 & 82 WAIG 23).
In that matter the change to duties was also marginal in my view. The facts of course are not the same but legitimate
comparisons can be drawn in my view, especially given the duties that were and continued to be performed in the business.

14 I then go to the next issue. It has been conceded that there was no compliance with section 41 of the MCE Act. There was no
cognisance even of section 41. The circumstances were simply that Mr Penn was called in one day and dismissed because in
the respondent’s mind he had restructured by having abolished the Refrigeration and Service Manager position and created two
positions; a Refrigeration Mechanic position which in his view was more junior and a position of Coordinator which was more
senior but which also required technical expertise (this is the evidence of Mr Van Heurck). There was no forewarning of
termination. There is no evidence to that effect. There was no discussion with Mr Penn. There is no evidence to that effect.
There was no consideration of Mr Penn’s circumstances. His services were simply terminated. Mr Costa assumed, and this can
be inferred from his own evidence coupled with that of Mr Van Heurck that Mr Penn was either not suitable or not interested
in continuing employment due to comments he made to Mr Van Heurck when he was interviewed for the Coordinator’s job.
Mr Costa also clearly had it in his mind that he was to employ a lesser paid Refrigeration Mechanic and did so without even
canvassing this with Mr Penn or asking whether he wished to continue in the position. I repeat that there was no issue about Mr
Penn’s performance. There were complaints which Mr Penn had made about his working conditions and which Mr Costa says
that he was addressing. There is no evidence that Mr Penn was intending to leave his job as a consequence of his grievances. In
fact there is evidence to the contrary.

15 If I then go to the issue of whether Mr Penn could have continued in employment. The Garbett case makes it clear that the
respondent is obliged to discuss with an employee the matters contained within section 41(2) of the MCE Act. This section
states—

 “41. Employee to be informed
(2) The matters to be discussed are —
(a) the likely effects of the action or the redundancy in respect of the employee; and
(b) measures that may be taken by the employee or the employer to avoid or minimize a significant effect,

as the case requires.”

16 In my view Mr Penn could undoubtedly have continued to be employed by the respondent. Mr Penn could have continued
almost unaltered in employment given the duties that he was performing and performing competently.  A refrigeration
mechanic was engaged at roughly the time of termination and paid $36,000. The evidence of Mr Van Heurck is that that
refrigeration mechanic was a trade qualified mechanic of somewhere between apprenticeship to 5 years experience. Mr Penn
could undoubtedly have performed that role. He was simply not asked whether he would do the job. It can be inferred that Mr
Costa either assumed that Mr Penn would not be interested or that he considered that he could employ someone for a lower
rate of pay.

17 Mr Penn’s evidence, stated quite genuinely, is that, “I may have taken the role”. He says further that he probably would have
taken the role because of the circumstances he was in at the time. That is his unchallenged evidence and must be accepted. Mr
Costa knew that Mr Penn was experiencing some personal difficulties, albeit the evidence suggests some difference as to what
Mr Penn’s difficulties may have been.
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18 Added to that is a situation where Mr Penn was, in early April, offered the position of Coordinator, accepted the position and
then was told to go for an interview for the position. Seemingly then, but for the comments which Mr Penn made to Mr Van
Heurck and of which Mr Costa was already aware, Mr Costa considered that Mr Penn was competent to perform the job of
Coordinator. Now, there is no reason why Mr Penn, having accepted the position, could not have then been given the position
and continued on in employment. So again, on two scores Mr Penn could quite happily have continued in employment if these
matters had been fully explored with him. Mr Penn at interview rejected the Coordinator’s job and withdrew as the early start
time required conflicted with his family duties. There is no evidence that he gave that reason to Mr Van Heurck or Mr Costa,
but that is the reason he gave in evidence and he had earlier accepted the job. However, I do not consider that this somehow
ruled him out of the job as there is no evidence to suggest that he knew at the time that it was a matter of taking on a new or
revised role or his services would be terminated. He was simply not given any options.

19 All the circumstances, namely the lack of notice, the lack of forewarning, lack of discussion, and most importantly the ability
to continue in employment are all circumstances which go to the dismissal being unfair and there not being a fair go all round.
I refer the parties also to a decision in Stuart Howlett v Kalinda Meadows Pty Ltd & Other 83 WAIG 3718.

20 Given these reasons an order will issue declaring that Mr Penn was dismissed unfairly on 24 April 2003; that reinstatement is
not practicable; and that the compensation to be awarded to him is $12,723.08 to be paid within seven days from the date of the
order, less any taxation payable to the Commissioner of Taxation.

_________

2004 WAIRC 10470
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEVEN RAINSFORD PENN, APPLICANT
v.
BUDGET AIRCONDITIONING, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER WEDNESDAY, 14 JANUARY 2003
FILE NO. APPLICATION 566 OF 2003
CITATION NO. 2004 WAIRC 10470
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Mr K Trainer as agent
Respondent Mr W Yu of Counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr K Trainer on behalf of the applicant and Mr W Yu of Counsel on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

(1) DECLARES that the applicant, Steven Rainsford Penn, was unfairly dismissed by the respondent on the 24th
day of April 2003;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the said respondent do hereby pay within 7 days of this order, as and by way of compensation the

amount of $12,723.08 to Steven Rainsford Penn, less any taxation that may be payable to the Commissioner of
Taxation.

(4) ORDERS that the said respondent, by consent, do hereby pay within 7 days of this order, as and by way of costs
the amount of $250.00 to Steven Rainsford Penn.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2002 WAIRC 06930
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTHONY RICHARD ROSS, APPLICANT
v.
CHEVRON AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 6 NOVEMBER 2002
FILE NO/S. APPLICATION 226 OF 2002
CITATION NO. 2002 WAIRC 06930
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Mr N Friedman of counsel
Respondent Mr S Shepherd of counsel
_________________________________________________________________________________________________________
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Reasons for Decision
1 The applicant has applied to the Commission in Chambers for an order for further and better particulars of the respondent’s

notice of answer, pursuant to regulation 81 of the Industrial Relations Commission Regulations 1985. The application has been
made by reason of the failure by the respondent to reply to the applicant’s request for further and better particulars of answer.
The request for further and better particulars to the respondent’s amended answer was attached to its application in this
interlocutory matter.

2 The Commission has already dealt with an interlocutory application by the applicant for supplementary discovery, which was
the subject of reasons for decision and further reasons for decision of the Commission dated 16 and 26 September
2002 respectively.

3 In the Commission’s reasons for decision dated 16 September 2002, the Commission foreshadowed giving consideration to
exercising powers pursuant to s 27(1)(ha) and (hb) of the Industrial Relations Act 1979 (“the Act”), in order to ensure the
expeditious hearing of this matter. Having considered the submissions in this interlocutory application, the Commission is of
the view that it should exercise those powers, which in its view, given that most of the matters the subject of the present
application will be within the respondent’s knowledge, will have the effect of overtaking the applicant’s present application in
Chambers for further particulars.

4 The Commission now publishes a draft minute of proposed order that the Commission proposes to issue in relation to
programming matters connected with the substantive proceedings. The parties are invited to file short written submissions in
connection with the proposed orders, by Friday 8 November 2002.

5 A draft minute of proposed order now issues.

_________

2002 WAIRC 07034
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTHONY RICHARD ROSS, APPLICANT
v.
CHEVRON AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE MONDAY, 18 NOVEMBER 2002
FILE NO/S. APPLICATION 226 OF 2002
CITATION NO. 2002 WAIRC 07034
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Mr N Friedman of counsel
Respondent Mr S Shepherd of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr N Friedman of counsel on behalf of the applicant and Mr S Shepherd of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—

(1) THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the
evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only
be adduced by leave of the Commission.

(2) THAT the respondent file and serve upon the applicant any signed witness statements upon which it intends to
rely by 18 December 2002 with any documents referred to by the maker of the witness statement annexed
thereto.

(3) THAT the applicant file and serve upon the respondent any signed witness statements upon which he intends to
rely by 22 January 2003 with any documents referred to by the maker of the witness statement annexed thereto.

(4) THAT the applicant and respondent file and serve any witness statements in reply by 27 January 2003.
(5) THAT the parties give notice to one another of witnesses they require to be available for the purposes of cross-

examination no later than 22 January 2003.
(6) THAT the applicant and respondent file and serve an outline of submissions and any list of authorities upon

which they intend to rely no later than five days prior to the date of hearing.
(7) THAT the applicant has as a maximum period on and from 10 February to 14 February 2003 inclusive to put his

case.
(8) THAT subject to para 9 the respondent has a maximum period of 17 February to 21 February 2003 to put its

case.
(9) THAT the applicant and respondent have a maximum period of two hours for the purposes of closing addresses.

Consideration will be given by the Commission to the need for written closing submissions as may be required.
(10) THAT the parties have liberty to apply on short notice.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

_________
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2003 WAIRC 07664
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTHONY RICHARD ROSS, APPLICANT
v.
CHEVRON AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE MONDAY, 10 FEBRUARY 2003
FILE NO/S. APPLICATION 226 OF 2002
CITATION NO. 2003 WAIRC 07664
_________________________________________________________________________________________________________

Result Order issued.
Representation
Applicant Mr A Lucev of counsel
Respondent Mr S Shepherd of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr A Lucev of counsel on behalf of the applicant and Mr S Shepherd of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders –

THAT the issue of the alleged unauthorised possession by the applicant of CD ROM and other materials derived
therefrom said to be the property of the respondent be divided and heard as a separate issue as far as practicable the
conclusion of the evidence to be adduced by the parties in relation to the substantive proceedings.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

_________

2003 WAIRC 07725
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTHONY RICHARD ROSS, APPLICANT
v.
CHEVRON AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 12 FEBRUARY 2003
FILE NO/S. APPLICATION 226 OF 2002
CITATION NO. 2003 WAIRC 07725
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Mr A Lucev of counsel
Respondent Mr S Shepherd of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr A Lucev of counsel on behalf of the applicant and Mr S Shepherd of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—

(1) THAT the respondent shall produce for inspection by the applicant the following documents and classes of
documents that are in existence by 12pm 14 February 2003—

(a) the document referred to as “Email to T. Mueller (enclosed)” in the email document at Tab 1 of exhibit
R1 being an email to P Wallace from E Ciabattari dated 4 July 2001.

(b) all documents in response in relation to the “disposition of the employee matter” referred to in the letter from J
P Wallace to Ms P Loden dated 17 July 2001 at Tab 2 of exhibit R1.

(c) all documents in relation to any corporate audit arising from and referred to in the file note dated 3 July
2001 at Tab 8 of exhibit R1 including the conduct of and the disposition of any such audit.

(d) all documents in relation to the outcome and resolution of the “Schild Investigation” which investigation is
contained at exhibit R1.

(e) the Project Execution Plan dated 31 August 2001 for the Escravos Gas Project .
(2) THAT in the event that the respondent fails to comply with the terms of para 1 of this order the respondent’s notice

of answer and counterproposal as amended be struck out and the respondent be permitted to further defend the
herein application only by leave of the Commission and upon such conditions that the Commission may impose.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

_________
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2003 WAIRC 08960
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTHONY RICHARD ROSS, APPLICANT
v.
CHEVRON AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 7 AUGUST 2003
FILE NO/S. APPLICATION 226 OF 2002
CITATION NO. 2003 WAIRC 08960
_________________________________________________________________________________________________________

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal –Principles applied – Issues of
corporate governance – Applicant escorted from “host employer” offices by security officers –
Employer breached implied duty of trust and confidence – Redundancy unfair – Lack of substantive
and procedural fairness – Applicant harshly, oppressively and unfairly dismissed – Application upheld
in part – Reinstatement impracticable – Compensation ordered
Jurisdiction as to “industrial matter”- Extra-territorial effect of the Industrial Relations Act 1979 (WA)
considered
Contractual benefits claim – Entitlements under contract of employment – Not claims of a private or
commercial nature – Contractual Interpretation – Fixed term contract – Novation of contract –
Principles – Notice of termination of employment – Period of reasonable notice implied – Industrial
Relations Act 1979 (WA) s 3, s 7, meaning of “industrial matter”, meaning of “industry”, s 23(1), s
23A, s 23A(1)(a), s 26(1)(a), s 26(1)(c), s 29(1)(b)(i), s 29(1)(b)(ii) – Minimum Conditions of
Employment Act 1993 (WA) s 5, s 41

Result Application upheld in part. Declaration and order issued.
Representation
Applicant Mr A Lucev of counsel and Mr N Friedman of counsel
Respondent Mr M Zilko of senior counsel and Mr S Shepherd of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 The applicant, Anthony Richard Ross has commenced these proceedings seeking orders pursuant to s 23A of the Industrial

Relations Act 1979 (“the Act”) claiming that he was harshly, oppressively or unfairly dismissed by the respondent Chevron
Australia Pty Ltd (“CAPL”) on or about 17 January 2002. The applicant claims compensation for loss as a consequence of his
unfair dismissal. Additionally, the applicant has sought orders in respect of a claim of denied contractual benefits from the
respondent, in the total sum of $943,982.84. This is claimed as the balance of a fixed term contract of employment, or
alternatively, 18 months remuneration in lieu of notice for a contract said to have been entered into by the applicant, for
services overseas in America, terminated by the respondent (“the Escravos Contract”).  The same claim for 18 months salary in
lieu of reasonable notice is made arising from a second contract said to have been entered into between the applicant and the
respondent on or about 1 January 2002 in Perth, Western Australia (“the Perth Contract”).

2 The applicant’s claim of six months compensation for loss in respect of his harsh, oppressive and unfair dismissal is in the
sum of $97,112.35.

Statutory Provisions
3 Relevantly, ss 23A and 29(1)(b)(i) and (ii), at the time of the commencement of these proceedings, provided as follows—

“23A. Powers of Commission on claims of unfair dismissal
(1) On a claim of harsh, oppressive or unfair dismissal, the Commission may — 
(a) order the payment to the claimant of any amount to which the claimant is entitled;
(b) order the employer to reinstate or re-employ a claimant who has been harshly, oppressively or unfairly dismissed;
(ba) subject to subsections (1a) and (4), order the employer to pay compensation to the claimant for loss or injury caused by
the dismissal; and
(c) make any ancillary or incidental order that the Commission thinks necessary for giving effect to any order made under
this subsection.
(1a) The Commission is not to make an order under subsection (1)(ba) unless — 
(a) it is satisfied that reinstatement or re-employment of the claimant is impracticable; or
(b) the employer has agreed to pay the compensation instead of reinstating or re-employing the claimant.
(2) An order under subsection (1) may require that it be complied with within a specified time.
(3) If an employer fails to comply with an order under subsection (1)(b) the Commission may, upon further application,
revoke that order and, subject to subsection (4), make an order for the payment of compensation for loss or injury caused by
the dismissal.
(4) The amount ordered to be paid under subsection (1)(ba) or (3) is not to exceed 6 months’ remuneration of the claimant,
and for the purposes of this subsection the Commission may calculate the amount on the basis of an average rate received
during any relevant period of employment.
(5) For avoidance of doubt, an order under subsection (1)(ba) may permit the employer concerned to pay the
compensation required in instalments specified in the order.
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29. By whom matters may be referred
(1) An industrial matter may be referred to the Commission — 
(b) in the case of a claim by an employee — 

(i) that he has been harshly, oppressively or unfairly dismissed from his employment; or
(ii) that he has not been allowed by his employer a benefit, not being a benefit under an award or order, to which

he is entitled under his contract of service,
by the employee.”

4 Following the commencement of the applicant’s claim, the Act was substantially amended by the Labour Relations Reform
Act 2002. However, by s 138 to s 140 of the amending legislation, the amendments that would have otherwise been relevant
to the applicant’s claims, have no application.

Quantum of Claims
5 To assist in setting out the quantum of the applicant’s various heads of claim, the particulars of quantum claimed as filed are

as follows—
REMAINING DURATION OF FIXED DURATION ESCRAVOS CONTRACT (49.1)
ANNEXURE “A”

Description Value A$ Value A$ 18 Months
Base salary (156hrs/mthx$63.0785 9,840.25 177,124.50
Car Allowance 1,666.66 29,999.88
Foreign Service Premium 1,476.00 26,568.00
Goods and Services (GSS) 5,029.00 90,522.00
Home Maintenance 500.00 9,000.00
Housing Deduction -590.42 -10,627.56
Hypothetical Tax -4,095.00 -73,710.00
Co Con Def (Superannuation 11%) 1,082.43 19,483.74
Co Co Acc (Superannuation 3%) 295.21 5,313.78
Housing Allowance (US$ 2,800.00/Mth) 5,600.00 100,800.00
Taxation Fees / Costs 1,000.00 1,000.00
Vacation Allowance plus 10% per annum 50,000.00 50,000.00
Vacation Paid Travel Time (4 days) 1,816.66 1,816.66
Medical Coverage (2 Adults 2 Children) 1,376.00 24,768.00
Long Service Accrual (1 week) 2,270.83 2,270.83
Performance Movement (average 5% x 1.5 years) 492.01 8,856.18
Corporate Performance (average 8% x 1.5 years) 787.22 14,169.96
Holiday Pay (6 weeks) 2,270.83 13,624.98
Holiday Leave Loading (17.5%) 397.40 2,384.37
Share Provision 196.81 3,542.58
Schooling Allowance 25,000.00 37,500.00
Spouse Allowance (US $3,000 per annum) 6,000.00 6,000.00
Sick Leave Accrual (10/year x 1.5 years) 454.17 6,812.55
Lost Rental Opportunity 1,516.66 27,299.88
Savings on Health Insurance (Suspended HBF) 168.95 3,041.10
Additional Redundancy Payout (10 weeks 8+2) 2,270.83 22,708.27
Field Allowance (max of $86.30 paid per night) 86.30 34,433.70
Total Value 18 Months 634,703.40

REASONABLE NOTICE IN LIEU OF ESCRAVOS CONTRACT (49.2)
ANNEXURE “B”

Description Value A$ Value A$ 18 Months
Base salary (156hrs/mthx$63.0785 9,840.25 177,124.50
Car Allowance 1,666.66 29,999.88
Goods and Services (GSS) 5,029.00 90,522.00
Home Maintenance 500.00 9,000.00
Housing Deduction -590.42 -10,627.56
Hypothetical Tax -4,095.00 -73,710.00
Co Con Def (Superannuation 11%) 1,082.43 19,483.74
Co Co Acc (Superannuation 3%) 295.21 5,313.78
Housing Allowance (US$ 2,800.00/Mth) 5,600.00 100,800.00
Taxation Fees / Costs 1,000.00 1,000.00
Vacation Allowance plus 10% per annum 50,000.00 50,000.00
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Description Value A$ Value A$ 18 Months
Vacation Paid Travel Time (4 days) 1,816.66 1,816.66
Medical Coverage (2 Adults 2 Children) 1,376.00 24,768.00
Long Service Accrual (1 week) 2,270.83 2,270.83
Performance Movement (average 5% x 1.5 years) 492.01 8,856.18
Corporate Performance (average 8% x 1.5 years) 787.22 14,169.96
Holiday Pay (6 weeks) 2,270.83 13,624.98
Holiday Leave Loading (17.5%) 397.40 2,384.37
Share Provision 196.81 3,542.58
Schooling Allowance 25,000.00 37,500.00
Spouse Allowance (US $3,000 per annum) 6,000.00 6,000.00
Sick Leave Accrual (10/year x 1.5 years) 454.17 6,812.55
Lost Rental Opportunity 1,516.66 27,299.88
Savings on Health Insurance (Suspended HBF) 168.95 3,041.10
Additional Redundancy Payout (10 weeks 8+2) 2,270.83 22,708.27
Field Allowance (max of $86.30 paid per night) 86.30 34,433.70
Total Value 18 Months 634,703.40

REASONABLE NOTICE IN LIEU OF PERTH CONTRACT (49.3)
ANNEXURE “C”

Description Value $ Value $ 18 Months
Base salary (156hrs/mthx$63.0785 9,840.25 177,124.50
Car Allowance 1,666.66 29,999.88
Superannuation (14%) 1,377.63 24,797.34
Long Service Accrual (1 week) 2,270.83 2,270.83
Performance Movement (average 5%) 492.01 8,856.18
Corporate Performance (average 8%) 787.22 14,169.96
Holiday Pay (6 weeks) 2,270.83 13,624.98
Holiday Leave Loading (17.5%) 397.40 2,384.37
Share Provision 196.81 3,542.58
Sick Leave Accrual (10/year x 1.5 years) 454.17 6,812.55
Car Parking Provision ($8.30/day) 166.00 2,988.00
Additional Redundancy Payout (10 weeks 8+2) 2,270.83 22,708.27
Total Value 18 Months 309,279.44

HARSH, OPPRESSIVE AND UNFAIR DISMISSAL (49.4)
ANNEXURE “D”

Description Value $ Value $ 6 Months
Base salary (156hrs/mthx$63.0785 9,840.25 59,041.50
Car Allowance 1,666.66 9,999.96
Superannuation (14%) 1,377.64 8,265.81
Long Service Accrual (1 week) 2,270.83 2,270.83
Performance Movement (average 5%) 492.01 2,952.08
Corporate Performance (average 8%) 787.22 4,723.32
Holiday Pay (2 weeks) 2,270.83 4,541.65
Holiday Leave Loading (17.5%) 397.39 794.79
Share Provision 196.81 1,180.86
Sick Leave Accrual (10/year x 0.5 years) 454.17 2,270.85
Car Parking Provision ($8.30/day x 129 days) 8.30 1,070.70
Total Value 6 Months 97,112.35

ENTITLEMENTS NOT PREVIOUSLY PAID (49.5)
ANNEXURE “E”

Description Value $ Total Value $
Car Allowance (not paid on annual leave accrued or redundancy

pack
384.61 25,384.26

Days in Lieu 454.17 2,724.99
Travel Days (Allocated with Annual Leave 4 days) 454.17 1,816.66

1,292.94 29,925.91
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Contentions of the Parties
6 Mr Lucev of counsel, instructed by Mr Friedman of counsel, appeared on behalf of the applicant. Mr Shepherd of counsel,

and later Mr Zilko of senior counsel, appeared on behalf of the respondent. The case was lengthy, comprising some 20 days
of hearing, including a number of interlocutory matters. Both parties put detailed and careful submissions to the Commission,
in respect of their cases. Submissions were given both orally and in writing, all of which were thorough and helpful.
Hopefully, without doing any injustice to the content of these submissions, in summary the applicant’s and respondent’s cases
were as follows.

Applicant’s Case
7 It was submitted by counsel for the applicant that the applicant was employed under a series of contracts with WAPET up

until June 1999. At that point, the applicant was offered and he accepted, an international overseas assignment to Houston,
Texas in the United States, for a four year fixed duration loan assignment. The terms of this offer and acceptance, were set out
in various documents executed at that time.

8 In January 2000, as a result of corporate changes, the applicant was offered by the respondent, a separate legal entity to
WAPET, and he accepted, a contract of employment as contracts administrator - Escravos Gas Project Phase 3, for a fixed
term of 3.5 years. It was submitted if the term of the contract was not fixed, in any event, given that a new corporate entity
became the applicant’s employer, that contract contained a term implied by law, that the respondent would not terminate the
contract, without giving the applicant reasonable notice or payment in lieu thereof, which was submitted in the circumstances,
to be 18 months. Counsel submitted that this offer and acceptance was of a fresh contract of employment, and the transaction
did not constitute a novation of the applicant’s contract with WAPET.

9 The applicant submitted that by a variation to the contract in April 2001, the fixed term nature of it was confirmed, with the
applicant being advised that the contract had a further 2.25 years remaining in duration.

10 Thereafter, up until the applicant’s removal from the EGP3 project, in November 2001, it was submitted that the applicant’s
performance was outstanding. Extensive reference was made to many awards and commendations, given to the applicant
throughout his time on the EGP3 project.

11 According to the applicant, on 13 November 2001, the applicant was, without prior notice, advised of his summary removal
from the EGP3 project. It was submitted that such removal was without foundation and constituted a fundamental breach of
the applicant’s contract of employment. It was said that the breach consisted of the respondent’s failure to afford the applicant
reasonable notice, alternatively, a breach of trust and good faith, in the manner by which the applicant’s removal from the
project was effected.

12 It was submitted, that allegations of disruptive conduct by the applicant were without foundation, and the real motivation for
the applicant’s removal from the EGP3 project, was concerns he had expressed, in relation to corporate governance and
capital stewardship matters, which the applicant had indicated he would be raising with senior executives of Chevron Texaco.

13 On his return to Australia, counsel for the applicant submitted that the applicant re-commenced employment with the
respondent under a new contract in Perth set out in correspondence given to him at that time. Furthermore, it was also
submitted that that contract, ought to contain an implied term that it be terminated on reasonable notice or payment in lieu
thereof.

14 Thereafter, it was submitted by counsel that the respondent terminated the applicant’s employment on the grounds of
redundancy, harshly and unfairly as it breached its own redundancy policies, and failed to comply with the requirements of
the Minimum Conditions of Employment Act 1993 (“the MCE Act”).

15 In summary, the applicant claimed compensation for loss for his harsh, oppressive and unfair dismissal. Furthermore, the
applicant claimed denied contractual benefits, by way of the balance of a contract said to be for a fixed four year term,
alternatively, for payment in lieu of 18 months salary.

16 It was also the applicant’s submission that the applicant’s claims were within the Commission’s jurisdiction and power.
Respondent’s Case
17 Counsel for the respondent, in terms of the unfair dismissal claim, submitted in short, that because of differences between the

applicant and his “host employer” in the United States, his assignment was lawfully brought to an end. The applicant was
returned to Australia, and despite attempts made on his behalf, no alternative employment could be found, therefore, the
applicant was lawfully and fairly terminated on the grounds of redundancy.

18 Given the quantum of the benefits paid to the applicant on the termination of his employment, it was submitted by the
respondent, that in all the circumstances, his dismissal was not harsh, oppressive or unfair.

19 In relation to the contractual benefits claim, senior counsel for the respondent submitted that the terms and conditions of the
applicant’s overseas assignment, from the terms of the contract documents, provided for payment of benefits and allowances,
only whilst the applicant was on overseas assignment. In short, the submission was, as the Commission understood it that
given that the assignment was brought to an end, the terms and conditions of that assignment ceased to form part of the
applicant’s contractual arrangements after 31 December 2001. Therefore, as the submission went, there was no basis for
either a claim for the balance of an alleged fixed term contract, or alternatively, for payment in lieu of notice, based on those
arrangements.

20 The respondent also submitted that by reason of matters coming to light after the termination of the applicant’s employment,
specifically possession by the applicant of information and materials belonging to the respondent and its overseas entities, the
applicant engaged in misconduct, warranting summary dismissal. It was said that the respondent could rely upon such an
allegation, despite the information having come to light after the termination of the employment, but of which the respondent
was not aware at that time.

21 Furthermore, counsel for the respondent, raised a number of issues in relation to the jurisdiction of the Commission to
entertain the applicant’s claims.

The Facts
22 The applicant’s evidence in chief was contained in his main witness statement, comprising his statement and six volumes of

annexures, tendered as exhibit A1 (“applicant’s main statement”). In relation to the applicant’s witness statement and its
annexures, a number of objections were taken by the respondent to its admission, on a variety of grounds, including relevance
and there being no basis laid for admission of documentary annexures into evidence.

23 I pause to note that written objections were filed in relation to many of the witness statements and affidavits filed in these
proceedings. Those witness statements and affidavits, were many and in some cases, voluminous. The Commission has had
regard to the objections taken by both the applicant and the respondent to the admissibility of this evidence. In relation to



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 349

matters going to hearsay, consistent with the general approach of the Commission, any evidence adduced of a hearsay nature,
has been accorded appropriate weight only. As to objections on the grounds of relevance, unless otherwise indicated to the
contrary, the Commission regards the evidence as relevant.

24 The applicant was born in the United Kingdom in May 1958. He has an engineering background and has worked for the
majority of his professional career, as a contracts administrator. The applicant commenced his career with the respondent’s
predecessor, West Australian Petroleum Pty Ltd (“WAPET”) in February 1993 on a contract basis, performing contracts
administration services. The applicant performed various assignments on this basis up until September 1994, when the
applicant was offered and accepted, a permanent staff position within WAPET’s legal department to the position of co-
ordinating contracts administrator - group 8. The offer of employment to the applicant by WAPET was set out in a letter dated
30 September 1994 to the applicant from Mr Simon Hogan, WAPET’s then senior human resources manager. Because the
terms of this appointment and its effect are a matter in controversy in these proceedings, I set out the letter of 30 September
1994, formal parts omitted, in full as follows—
“Dear Tony,
I take pleasure in confirming our offer of employment initially to the position of Coordinating Contracts Administrator –
Group 8 in the Company’s Legal & Public Affairs Department.
It is a condition of your employment that from time to time you will accept a change to your position and responsibilities. It
may also be necessary that the location of your work change. All such changes to your position and/or location will be at the
discretion and direction of the Company after consultation with you. You will not be asked to accept any position or
responsibility that is not within your skill and competence.
The Company will give at least one month’s notice of its intention to change your position and/or location. Depending on
circumstances at the time, longer notice may be given. Conditions related to these changes will be in accordance with the
Company’s Policy and Procedures applicable at the time.
In the event of any changes to your position, responsibilities and/or location of work, the conditions of employment set out in
this letter will continue to apply unless expressly varied in writing.
Other conditions associated with this position are as follows:-
SALARY
A commencing gross base salary of $67,440 per annum, which includes any incidental overtime, is paid monthly to your
nominated bank account. The Company’s salary administration policy is based on sustained performance and your salary
will be reviewed annually from the 1st of March each year.
HOURS OF WORK
The Company’s core office hours are from 8.00 am to 3.45 pm, with lunch from 12.00 noon to 12.45 pm, Monday to Friday
inclusive. However, in consultation with your supervisor, flexible start times are available.
General office hours should be observed. The position includes incidental overtime to be worked outside these general office
hours.
CONTRACT OF SERVICE
Employment may be terminated by either party via one month’s notice in writing, or at the Company’s discretion, by payment
in lieu of notice for dismissal. The Company may dismiss an employee without notice for gross misconduct, upon which, your
entitlements other than your entitlement to pro rata Long Service Leave and Annual Leave accrued but not taken, shall be
paid up to the time of dismissal only.

SUPERANNUATION
Membership of the Wapet Pension Plan commences on appointment and the employee contribution rate is 5% of gross base
salary as a payroll deduction. Alternatively you may elect to meet the employee contribution obligations via a salary sacrifice
of 5.88%. Membership entitlements under the defined benefit and accumulation categories are prescribed in the attached
booklet.

ANNUAL LEAVE
- Four weeks’ leave is provided for each completed year of service. “Service” will be deemed continuos

notwithstanding absences due to approved sick leave with pay or other authorised leave with pay.
- Annual leave loading of 17 1/2 % of 4 weeks salary, that is, 16.1538% of your base monthly salary at the time the

leave is taken.
- Periods of leave without pay do not count as qualifying service.
- If you fall sick for more than three days whilst on annual leave you may make application to have your annual leave

entitlement restored upon providing satisfactory proof to the Company. The restored leave will not be taken with
current leave, but must be applied for and taken at a later date by approval of the Department Manager.

SICK LEAVE
- Sick leave of 10 days per annum cumulative to 200 days when not used.
- When you are necessarily absent due to sickness you should inform your supervisor at the earliest opportunity on the

first day of sickness that you will not be at work.
- When sick leave in excess of three days is applied for satisfactory proof of sickness must be supplied and forwarded,

within the application for leave, to the Human Resource Department.
- If you are unable to return to work from annual leave because of sickness or injury you must inform your supervisor

immediately and forward satisfactory proof of your sickness to the Human Resources Department.

LONG SERVICE LEAVE
- Long Service Leave shall accrue for each completed year of qualifying service based on 13 weeks leave for 10 years

of continuous service.
- Periods of leave without pay do not count as qualifying service for Long Service Leave.
- If you have more than seven years qualifying service and if you resign or upon being terminated other than for gross

misconduct, you will have your long service entitlement paid out according to years of completed service.
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BEREAVEMENT LEAVE
- You will be entitled to up to three days paid leave of absence on the death of your wife/husband, father, mother,

brother, sister, child, mother-in-law, father-in-law or grandparents. “Wife/Husband” shall include defacto
wife/husband.

FIELD OF WORK
- A Field Allowance calculated on your annual gross base salary divided by 168, times a 20% loading, to a maximum

of $80.30 is payable per night in the field. In addition, a $6.00 per night Living Away From Home Allowance is paid.
- If you are required to work a full day (7 hours or more) away from Perth on a Saturday, Sunday or Public Holiday

you shall accrue a “Day in Lieu” for each day so worked.
POLICY AND PROCEDURES
The Company has a Company’s Policy and Procedures Manual and you will be required to comply with such policies and
procedures as amended by the Company in its sole discretion from time to time. The Company’s Policy and Procedures
Manual does not form part of your contract of employment.
LAPSE OF OFFER
A letter of acceptance is enclosed for you to sign and return. If after 7 days from the date of this correspondence the Company
has not received written acceptance of this offer then the offer will have lapsed thereby rendering it null and void.
Further details regarding your employment will be explained to you at your induction.
We look forward to your acceptance and a mutually rewarding association.”

25 Towards the end of December 1995, WAPET had commenced work in relation to an $8m liquid natural gas project in the
North West of this State, known as the Gorgon Project. In December 1996, the applicant was appointed contracts consultant -
level 9 to the Gorgon Project. In this position, the applicant’s responsibilities included the development of various contracting
strategies and providing contract administration support, to other teams engaged on the Gorgon Project. The applicant during
the performance of this work was promoted to the level of grade 10. It would appear on the applicant’s evidence that a series
of engagements of the applicant by WAPET, culminated in the applicant being appointed to the position of contracts adviser
for the Gorgon Project, effective 1 January 1999. The terms of the applicant’s appointment to this position, were set out in a
letter to him dated 6 November 1998 contained at annexure AR8 to exhibit A1. Annexure AR8, records the applicant’s
appointment to this position, and refers to the applicant’s salary and benefits remaining “as per existing arrangements”.

26 The applicant also testified about a possible overseas assignment in Venezuela, in February 1998. This overseas assignment
was to assist Chevron Overseas Petroleum Inc (“COPI”) with an interest in Venezuela. After travelling to the location, and
after considering the matter and discussing it with other employees, the applicant declined to eventually take up this
assignment. The applicant testified he had concerns with the tendering process for this project, and he made those concerns
known. Annexure AR5 was a copy of an email from the then General Manager of WAPET, Mr J Briggs, to a Mr Jack Jones,
dated 30 September 1998, regarding the applicant’s involvement with the Venezuela project. The significance of Mr Jones’s
involvement will become evident later in these reasons. At that time, Mr Jones was Chevron’s personnel development
committee (“PDC”) representative, nominated to deal with international personnel placements.

27 The Commission understands that the PDC process is the avenue by which the Chevron group of companies arranges for the
movement of personnel globally, into available positions. WAPET, and subsequently the respondent, participated fully in this
process, and I pause to observe at this early stage, that WAPET and subsequently the respondent, were plainly an integral part
of the Chevron group personnel movement, globally.

28 The role of PDCs within the Chevron group of companies was dealt with by a number of witnesses, particularly Ms Nicola
Woods, called to give evidence on behalf of the respondent. Ms Woods is a senior manager formerly employed by Texaco
Australia Pty Ltd, “on loan” from Texaco Ltd (UK). According to Ms Woods, in October 2001, the Chevron and Texaco
parent companies merged. In November 2001, Ms Woods moved from Perth, where she was engaged on the Gorgon Project,
to California, and commenced employment with Chevron Texaco Overseas Petroleum Inc (“CTOP”), which was formerly
COPI. She was a designated “sponsor”, which was the position formerly held by Mr Jones. Ms Woods’ role in relation to the
applicant’s circumstances will be dealt with later in these reasons. For present purposes, her evidence about the role of the
PDCs is set out at par 6 and following of her witness statement, tendered as exhibit R4. This provides as follows—
“Personnel Development Committee
6 The Personnel Development Process consists of a number of Personal Development Committees (“PDC”) which are

populated by Personal Development Representatives (“PDRs”) from each of the global business units and from
headquarter groups (e.g. the International Gas Group). Representatives from other Operating Companies may also sit
on PDC e.g. representatives from the pipeline company, the domestic upstream company. The roles and responsibilities
of the PDC are to—

(a) manage timely assignments to develop employees;
(b) implement tactical and strategic staffing plans and support BU’s requirements;
(c) focus on core competency skill development;
(d) track development and career progression of new employees;
(e) identify career development assignments;
(f) develop and maintain the functions 3x3 matrix;
(g) identify and develop high potential international (expatriate and national) employees;
(h) manage career ladder process; and
(i) endorse promotions.

7 ChevronTexaco Overseas Petroleum Inc (“CTOP”) has a number of subsidiary PDCs as follows—
(a) Manage PDC – Managing Director – responsible for administering Grades 27 and above;
(b) Cross-functional – General Mangers – PDC responsible for administering Grades 26; and
(c) Funtional PDC Groups – PDRs – responsible for administering Grades 25 and below (e.g. for Petroleum

Engineer, Finance, Drilling, Supply Chain Management).
8 The PDCs implement tactical and strategic staffing plans and supports the Business Units’ requirements. PDC’s endorse

promotions and are responsible for placing available employees in open positions.
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The Sponsor Group
9 The Sponsor group is responsible for all movement of CTOP US-dollar payroll employees, ex-patriots and high potential

employees from non US payrolls who have the potential to work internationally in the future. Employees who fall into
these groups may be considered for assignment by the PDC. The Sponsor group ensures that PDC processes are used to
meet business needs and develop the workforce. We encourage Business Units to release/accept other international
employees and facilitate employee movement across Business Units and Operating Companies within the ChevronTexaco
Group.

10 I am a member of the Sponsor Group and chair the following functional PDCs—
(a) business development;
(b) supply chain management;

I am also responsible for CTOP employees in the following Corporate Functions—
(c) negotiations and legal;
(d) human resources: and
(e) government and public affairs.

11 PDRs are nominated to the PDCs by their Business Unit’s Managing Director and participate in and are responsible for,
PDC activities and processes. PDRs are involved in informing the Sponsor group of staffing needs and open positions.
Additionally, they represent US$ payroll employees, expatriates and high potential national employees (who are
internationally mobile) at PDC meetings and encourage Business Units to release/accept other international employees.

PDC placement process
12 The general process of expatriate placement and assignment begins with the Business Units informing the Sponsors of job

opportunities.
13 The job owner develops a job description/skills matrix which is generally reviewed by the PDR for on pass to the

Sponsor. The Sponsor distributes the information to the PDRs on the relevant PDC. The PDRs also provide information
regarding employees in their business unit who may be suitable candidates for any open position. The Sponsor
coordinates the job slating and lists of potential candidates.

14 A PDC meeting is held twice a year (Spring and Fall) where selections and recommendations are made.
15 The relevant Business Unit must endorse any PDC recommendation for a placement on assignment. The Sponsor

generates a job offer which is processed by Human Resources.
16 As Sponsor for a number of the functional PDC’s, I deal with about 450 people (including PDRs) around the world,

attempting to match available employment positions with potentially suitable employees.
17 Outside of the PDC meetings, positions can be filled by contacting the relevant PDRs by email and/or telephone.
18 The Sponsor group and PDRs identify suitable candidates for available positions by reviewing their resumes, career

history forms (CHDS) and G0400 forms (a standardised resume).
19 When the Sponsor group is made aware of candidates becoming available between PDC meetings, the Sponsor sends

emails to the PDRs on the relevant PDC asking for information about any available positions. This process may be
utilised on a regular basis.

20 If there is an available position, the PDRs will reply reasonably quickly. Because of the manner in which the system
operates, if a PDR does not respond to a Sponsor’s email, the Sponsor Group understands this to mean that no position is
available with the relevant Business Unit. The Sponsor would normally be aware of any open positions in their function.
Sponsors do not generally send follow-up emails to the PDRs if there is no response.

21 It is not the function of the Sponsor Group to create jobs within a Business Unit. Similarly, the Sponsor Group cannot
require that a Business Unit employ a particular candidate.
International Assignments

22 The average length of international assignments in CTOP is four years. When assignments are arranged, candidates are
given an estimate of the time the assignment is expected to last. Neither the Sponsor Group, the “host” Business Unit or
the “home” Business Unit guarantee or undertake that the duration of the assignment will meet the estimate. The CTOP
offer letter states that the duration of the assignment may change.

23 A “Fixed Term Loan Assignment Offer”, is an indication of the terms on which an employee of one Business Unit will be
lent to another Business Unit assignment. It is not intended that, at the end of the assignment the assignee’s employment
be terminated. There is an expectation that employees will return to their “home” Business Unit. ChevronTexaco wants
to retain its employees, especially those who have gained valuable international experience. From time to time, there will
be no open positions available either in the home business unit or in other locations when employees reach completion of
their assignment. In those cases the employee is returned to his or her “host” Business Unit which terminates the
employment contract pursuant to local law and company policy.”

Escravos Gas Plant Phase 3 Project
29 The Escravos Gas Plant Phase 3 project (“EGP3”), was described by Mr Donald Bucklin, the business manager for the

project. According to Mr Bucklin, whose main witness statement was tendered as exhibit R7, the EGP3 is a second train
complement to an existing liquids extraction train located in Escravos, Nigeria. He testified that the EGP3 project is a part of
a larger project being undertaken by Chevron Nigeria Ltd (“CNL”) in its Escravos gas program, which includes a gas to
liquids plant and a West African gas pipeline.

30 The EGP3 project is operated by Chevron Nigeria Ltd (“CNL”), which is a division of CTOP, which prior to the merger of
Chevron and Texaco, was COPI. Additionally, according to Mr Bucklin, the Nigerian National Petroleum Company
(“NNPC”) is a 60% partner with CNL in the project. Prior to the applicant’s engagement on the EGP3 project, and as at May
1999, the project had not received “recognition” by NNPC, to proceed to the front end engineering stage, but that according
to Mr Bucklin, at that time such recognition was thought to be imminent.

31 In late May 1999, the applicant received an invitation from the Gorgon Project business manager, Mr Harper, by email, to
apply for two positions, one of which was for the EGP3 project. The applicant testified that he agreed to express an interest in
both projects. Subsequently, the applicant expressed a preference for the EGP3 project, which led to discussions between
himself and Mr Bucklin, as the business manager for the project. It was Mr Bucklin’s evidence, that whilst he worked in
Western Australia for about three years, he was involved in the Gorgon Project with the applicant. Mr Bucklin testified that
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he formed the view that the applicant had excellent technical skills and he was keen to have him engaged on the
EGP3 project. In communications with other senior management, Mr Bucklin testified that there was some of what he
described as “push back” regarding the applicant. The Commission understood this to be some reservations about the
applicant’s reputation for having what Mr Bucklin described, as a “rough edge” and at times, being difficult to deal with at a
personal level. It was Mr Bucklin’s evidence however that he did not regard this as a negative at all, on the contrary this was a
positive attribute, because contract administrators were at times, required to deal with difficult contractors and the applicant’s
personal attributes, were an asset.

32 I pause to note at this point, that the applicant took issue with the suggestion that he had a “rough edge”, or that he was
difficult to deal with. In his witness statement in reply, the applicant testified that at no stage prior, had anyone raised these
issues with him.

33 During the course of his various discussions with Mr Bucklin, the applicant said that he received from Mr Bucklin, copies of
his own previous fixed duration loan agreement documents (“FDLA”), as examples of Mr Bucklin’s overseas assignments. In
particular, the applicant referred to Mr Bucklin’s assignment to Western Australia for an approximate term of four years and
of the applicant’s own anticipated FDLA on the Venezuela project, with an approximate term of two to three years. Copies of
these FDLAs were annexed to the applicant’s main witness statement. His evidence was that these FDLAs, were examples of
time commitments for these projects.

34 On 14 May 1999, Mr Bucklin received approval from senior management to fill the contract administrator position for the
EGP3 project. Subsequently, Mr Bucklin prepared a FDLA for the applicant’s appointment to the EGP3 project.

35 In terms of the FDLA, Mr Bucklin testified that at that stage, one of his concerns was to ensure that there was some flexibility
retained in the terms of the assignment. This was because at that time, there was uncertainty as to where the project
administration would be based. There was some possibility, according to Mr Bucklin, that the project administration may not
remain in Houston, which was originally intended. For this reason, Mr Bucklin testified that he raised this specifically with
Mr Crook, the human resources advisor at WAPET, to include this flexibility in the loan conditions with the applicant. Copies
of various email communications, between Mr Bucklin and Mr Crook were annexed to Mr Bucklin’s main witness statement.
This was confirmed in the evidence of Mr Crook, who testified that Mr Bucklin stressed with him the likelihood of the
assignment terms being varied. In this regard, it was Mr Bucklin’s evidence, that he did not recall speaking with the applicant
about this flexibility, as according to Mr Bucklin, the offer of engagement process was dealt with by Mr Crook in Perth.
However, this was not the applicant’s evidence. He said that in relation to the term of the assignment to the EGP3 project, Mr
Bucklin assured him that the only potential impact on the duration would be if the project did not get approval from the
Nigerian government.

36 It was common ground that on 1 June 1999, the applicant accepted the overseas assignment in accordance with the FDLA
presented to him, subject however, to an amendment that was noted by the applicant on the documents, that he be regarded on
“resident international assignment” and therefore receive allowances in accordance with the relevant policy. The assignment
offer and acceptance documents, which include the FDLA, a remuneration work sheet and an accompanying memorandum,
were set out at annexure AR13 to the applicant’s main witness statement. Because of its significance, the first portion of the
FDLA document containing the following is now set out—

“…Anticipated Assignment Start Date July 1, 1999 and Length 4 years
(Employee to contact COPI HR Counselor when actual start date is confirmed)

“…The attached details cover the compensation, relocation, and other policies and programs that currently apply to this position
and location. Though the Company expects that your loan assignment will continue as described, unforeseen circumstances
or a change in business conditions or policies and programs may result in a modification of the assignment or its duration.
During this assignment, your career management will remain the responsibility of your Home Organization, detailed below.
At the end of this assignment, your Home Organization will be responsible for any subsequent assignment. If you have any
questions about your ICE/Expat status, please contact your Sponsor.”

37 Again, because of its significance, the attached memorandum in relation to the FDLA, formal parts omitted, provided in its
first paragraph as follows—
“PERSONNEL – CONFIDENTIAL
The following outlines the provisions which will cover your temporary foreign assignment as Contract Administrator –
Escravos Gas Project Phase 3 with COPI/Nigeria/FE/Project Management, initially located in Houston, USA. Your
assignment will commence around 1 July 1999. The duration of your assignment is expected to be approximately 4 years.”

38 Whilst it is the case that the FDLA document was signed on 1 June 1999, and the memorandum accompanying it was dated
2 June 1999 and signed by the applicant on 3 June 1999, no issue was taken as to the significance of those different dates. For
present purposes, I consider that the FDLA and the attached memorandum of 2 June 1999 set out the terms and conditions of
the applicant’s assignment to the EGP3 project. It is also to be noted that at the bottom of the FDLA document, appears the
following notation “Special Instructions: Assignment will initiate in Houston, Texas for about 12 months, but may revert to
another location. The requirement of relocating is contingent on development and execution of the project execution plan.”

39 The FDLA that the applicant signed for the EGP3 project, describes the applicant’s then employer, WAPET, as the “home”
organisation. The “host” organisation was COPI. As the Commission understood these arrangements, all costs associated with
the applicant’s assignment were reimbursed to WAPET by COPI. There was no suggestion on the documentary or oral
evidence, that there was ever an offer of a contract of employment between the applicant and COPI. It would appear on the
evidence, that the arrangement is best described as it is, that is that the applicant was “loaned” to COPI, as the “host”
employer, whilst remaining on the WAPET payroll for all purposes. The Commission also understood from the evidence, that
the intention of such arrangements is that the “loaned” employee, is to ultimately return to the “home” organisation. Policy
documents of Chevron, setting out in great detail the terms of residential international assignments (“RIA”) and temporary
international assignments (“TIA”) were contained at annexures AR10 and 11 to the applicant’s main witness statement.
Additionally, Mr Bucklin in his main witness statement, described international assignments at pars 34 to 38 as follows—
“International Assignments

34 Essentially there are two types of international assignment within the Chevron Group which might have applied to Tony Ross.
A temporary international assignment (“TIA”) is expected to be of short duration (3 to 12 months). A resident international
assignment (“RIA”) is expected to be of a longer duration.

35 Because of the different nature of the assignments, status, benefits and conditions differ between them. For example, whilst on
TIA, accommodation is located and paid for by the host organisation. On RIA, it is for the employee to locate accommodation
and the employee is paid a housing allowance based on his or her grade. The conditions applying to TIA and RIA
assignments are documented, but in many cases are adjusted based on local country Chevron Business Unit policies.
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36 On 10 June 1999 I received an email from Tony Ross the subject of which was “mobilisation activities”. A copy of the email
is attached, marked DLB6.

37 I believe that Tony Ross was aware that the international assignment was flexible in that it was temporary. I do not recall
speaking to him specifically on the matter. The offer process was handled by Wapet HR, specifically Mark Crook.

38 To maintain the required flexibility, a number of staff who were on international assignment to the project, including Tony
Ross, were handled as TIAs upon arrival. In fact, I myself was also on temporary status for that that reason (Temporary
Domestic Assignment – “TDA”)”

Houston
40 The applicant and his family arrived in Houston, Texas, in July 1999.
41 Shortly after his arrival in Houston, the applicant said his assignment status was unilaterally changed from that of RIA to TIA.

He testified that the major impact of this change was in relation to his accommodation allowances and arrangements. The
applicant’s evidence was that he was informed by Mr Bucklin, that the reason for this change was because of uncertainty at
that point, as to whether the EGP3 project team would be relocating to another country or not. The applicant said that he
reluctantly accepted this change, on the basis that it would be for a short period only, and he would thereafter revert to his
original RIA status. Mr Bucklin testified that almost immediately after his arrival in Houston, the applicant expressed
concerns to him about his status and grade whilst on the overseas assignment. Mr Bucklin referred in his evidence, to email
correspondence from a Ms Smith, a COPI human resources officer, who was responsible for the applicant’s human resources
affairs whilst on the assignment. Issues raised in relation to this matter appeared to be ongoing and will be dealt with later in
these reasons. Suffice to say at this stage however, that it was Mr Bucklin’s evidence that he considered that the applicant’s
grade level was an important matter that ought to be resolved as soon as possible.

42 In relation to the EGP3 project status at that time, Mr Bucklin said that it was always anticipated that this would be a four
year project. At this time, the project was awaiting endorsement by the Nigerian government in order that project
arrangements could be confirmed. It was Mr Bucklin’s evidence that the applicant, and indeed other members of the project
team, were well aware of this situation.

43 The applicant gave a considerable amount of evidence about his interaction with another senior employee on the project, a Ms
Callister. Apparently, Ms Callister was a legal adviser to the project. According to the applicant, Ms Callister, during the term
of the applicant’s assignment, caused him considerable difficulties in the completion of required tasks. This appeared to have
culminated in a meeting in February 2000, attended by Mr Bucklin, the applicant, Mr Mueller, the then project manager, and
Ms Callister. As a consequence of allegations by Ms Callister that the applicant was responsible for delays in work being
performed, the applicant produced material to the effect that this was because of Ms Callister’s default, and not his.
According to the applicant, as a consequence of this meeting, Mr Mueller made it clear to him that the applicant was to be
solely responsible for the tender/contracting process for the whole EGP3 project.

First Performance Review - January 2000
44 At the conclusion of the first six months of the applicant’s assignment, he had a performance review with Mr Bucklin. A copy

of the applicant’s annual performance review for this period was annexure DLB11 to Mr Bucklin’s main witness statement.
The applicant described this review as one with good results being recorded as to his progress. Mr Bucklin testified that he
also noted the applicant’s key strengths but pointed out some areas which he described as “key development opportunities”. It
was not clear on the evidence whether these were criticisms or difficulties with the applicant’s performance, given the way in
which they were expressed. One issue identified by Mr Bucklin however, was the apparent friction in the working
relationship between the applicant and Ms Callister, referred to above. It was Mr Bucklin’s evidence that this work tension,
had caused some problems on the EGP3 project, and in his view, they needed to resolve their working relationship issues, for
the benefit of the project. It would seem that from Mr Bucklin’s perspective at least, by April 2000, when a further meeting
was held between those referred to above, that the working relationship between the applicant and Ms Callister had much
improved.

45 Material prepared by the applicant for the meetings referred to, was contained at annexure AR17A and minutes of meetings at
p 104 of volume 1 to the applicant’s main statement.

46 Additionally, in about late 1999, on a familiarisation trip to Chevron’s San Ramon California office, the applicant attended an
induction program for contract administrators. He said that he met a Mr Ed Scott, Chevron’s senior legal counsel, who
informed him that he was encouraged to raise any concerns with him directly, in relation to any corporate governance matters
that may arise. It was the applicant’s evidence, that this was particularly apposite, given his experience in relation to the
Venezuelan project.

Other Projects
47 Evidence was given by both the applicant and Mr Bucklin, about the applicant’s involvement in assisting on various other

projects during the course of 2000. This included involvement in about March to mid 2000, to assist Chevron Offshore
Thailand Ltd by travelling to South East Asia, to lead selections and negotiations for the appointment of a contractor for the
project. Representatives of that company, according to Mr Bucklin, acknowledged the outstanding job done by the applicant,
in recognition of which, an award was received by him in June 2000. The applicant’s performance was also recognised by Mr
Mueller, the then project manager, in correspondence to Mr Bucklin. Additionally, in about June 2000, a request was made of
Mr Bucklin, to obtain the assistance of the applicant on another foreign project, the EGTL, in the United Kingdom. Because
of his then work commitments, the applicant was not able to oblige. Mr Bucklin also referred in his evidence, to other
commendations received during the latter part of 2000, in relation to the applicant’s contribution to the EGP3 project and
copies of emails in this regard, were annexed to his main witness statement.

48 The applicant testified that in about late 1999, he kept in contact with Mr Crook and the then managing director of WAPET,
Mr Briggs, about possible positions back in Australia. The applicant referred to email correspondence to this effect, contained
at annexure AR20 to his main witness statement. It was the applicant’s evidence, that he was informed that because of his
overseas assignment commitment, he should cease looking for opportunities elsewhere.

Employer Change
49 In early 2000 the respondent took over the management of the oil and gas assets of the joint venture partners, operated to that

time, by WAPET, in Western Australia. As a consequence of this change, by letter dated 25 January 2000 to the applicant
from the respondent, an offer of employment with the respondent was made. Additionally, it seems about the same time, the
applicant received an undated letter from WAPET, confirming the change in arrangements and that the applicant had been
offered employment by the respondent, effective from 1 February 2000. Copies of those letters were annexures AR21 and
22 to the applicant’s main witness statement. Additionally, attached to annexure AR22, was a memorandum from Mr Hogan
to the applicant, dated 24 January 2000, in relation to “LOAN ASSIGNMENT USA - 2003”. This memorandum appeared to
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be in similar terms, to the original memorandum, signed by the applicant, for his overseas assignment. Given that the terms of
these documents are significant for the purposes of the applicant’s claims, formal parts omitted, relevantly they provide as
follows. The letter from WAPET was as follows—
“West Australian Petroleum Pty Limited is advised that you have been offered and have accepted employment with Chevron
Australia Pty Ltd (“CAPL”) to take effect from the date CAPL commenced operatorship of oil and gas assets in Western
Australia on behalf of Joint Venture Partners.
Accordingly, your employment with West Australian Petroleum Pty Limited (“WAPET”) ceased effective upon CAPL
commencing the operatorship of those oil and gas assets which was the 1st day of February 2000.
We understand that CAPL has undertaken to recognise your accrued entitlements to annual leave and long service leave and,
therefore, these entitlements will not be paid out upon termination of your employment with WAPET but will instead be
available to be taken as leave in your future employment with CAPL.
Best wishes in your future career with CAPL and thank you for your contribution to WAPET.”

50 The letter from the respondent, and the first paragraph in the accompanying memorandum, were as follows—
“Please find attached our Letter of Offer in respect of the continuation of your present assignment. The letter is in similar
terms to your original assignment letter except this letter is for the purposes of confirmation of your employment with
Chevron Australia Pty Ltd (CAPL replacing WAPET as Operator effective 1 February, 2000).
The letter confirms CAPL’s recognition of your entitlements to Annual Leave, Sick Leave and Long Service Leave accrued
with WAPET and also to your associated service date.
Your superannuation will continue under the same plan with the same level of contributions.
We will continue to pay and administer you under CAPL’s employment in the same manner as we have done so with WAPET.
Please sign the last page of this offer and return to Julie Rupe in Human Resources at your earliest convenience. Contact
Simon Hogan or Mark Crook if you have any questions concerning this letter.”
“PERSONNEL – CONFIDENTIAL
This memorandum serves as our offer of employment with Chevron Australia Pty Ltd (CAPL) on a temporary foreign
assignment, in the position of Contracts Administrator – Escravos Gas Project Phase 3 with the COPI/Nigeria/FE/Project
Management, initially located in Houston, USA, Chevron Group 2. Your assignment has 3.5 years remaining in duration.”

51 The applicant accepted the offer of employment with the respondent on the terms as set out in the offer documents, evidenced
by his signature on the last page of the memorandum, at p 123 of volume 1 of annexures to the applicant’s main witness
statement.

52 Mr Hogan said that the purpose of these documents was to confirm the applicant’s terms and conditions of his then
assignment, with the respondent as the employer. He said that reference in his memorandum to the length of his assignment,
was a standard inclusion in such documents, being a reference to the anticipated remaining duration, as set out in the original
FDLA. In Mr Hogan’s mind, it was intended to be read subject to the applicant’s contract of employment with WAPET, and
the FDLA, previously entered into. In particular, Mr Hogan drew attention to the fact that in the applicant’s contract of
employment it was a condition of that contract, that the applicant accept changes to his location of work at the discretion of
the respondent.

Performance Review 2000
53 Towards the end of 2000, Mr Bucklin, as a part of the annual performance review process, instituted a “Key Customer

Survey”. According to Mr Bucklin, the reason such a survey was undertaken, was to assess “customer” satisfaction with
service received by EGP3 project team members.

54 In relation to this survey, the applicant testified that at the time that it was discussed, he objected to the use of such a survey,
on the basis that it was not done periodically during the course of the year, to enable any apparent deficiencies, to be
remedied.

55 In December 2000, a copy of the survey results for the applicant, were provided to him by Mr Bucklin. A copy of this survey
result was annexure DLB26 to Mr Bucklin’s main witness statement. According to Mr Bucklin, the survey result confirmed
that the applicant’s technical skills were highly regarded, but raised some questions over what were regarded as “soft skills”,
which the Commission understands refers to interaction with others etc. Despite it being implemented, the applicant testified
that he maintained his objections to the use of the survey as an appropriate performance measurement tool, and questioned its
overall validity. Despite this, it was Mr Bucklin’s evidence, that the survey indicated to him, that the applicant needed to
focus on completion of less important tasks, and to attempt to build better relationships with key project personnel, in order to
achieve his own job requirements.

56 Mr Bucklin, in his evidence, also referred to concerns expressed by the applicant to him, about the veracity of the survey. The
applicant told him that he felt victimised by it. Despite these concerns, Mr Bucklin retained the view that the survey was a
part of the performance review process.

57 As a consequence of the applicant’s performance review for 2000, the applicant sought to upgrade his salary group for
promotion purposes. Mr Bucklin testified that despite some reservations from the performance review, he decided to
recommend the applicant for promotion. A formal process was required, including the submission of appropriate documents.

58 Subsequently, in February 2001, Mr Bucklin took part in a meeting in relation to performance and promotional matters. As a
result of this meeting, the applicant’s promotion was denied, on the grounds of shortcomings in relation to “soft skills”. I
should pause to note at this point, that the applicant’s salary grade/level, was a matter of concern to him from the outset of his
overseas assignment. His evidence was that he raised this with Mr Bucklin, in terms of his view being that he had been
inappropriately classified at the outset. According to the applicant, Mr Bucklin advised him that this matter would be sorted
out at the first annual performance review, and the applicant said that he relied upon this, as a form of undertaking to resolve
the matter.

59 As a result therefore of the promotion group meeting declining the applicant’s request, a further meeting took place between
the applicant, Mr Bucklin and Mr Pastor, in February 2001. It was Mr Bucklin’s evidence, that at this meeting, when the
applicant was told that his promotion application had been denied, the applicant became upset and aggressive. This was
denied by the applicant, and he testified that he defended his position and referred to what he took to be a commitment by Mr
Bucklin, to remedy his grade/level status. Furthermore, reference was made by the applicant in this meeting, to what he
regarded as being the defective survey result, which referred to “soft skills” difficulties, upon which it seemed at that time, his
promotion application had been denied. It was at this meeting, that the applicant advised Messrs Bucklin and Pastor, that he
intended to take the matter further. According to the applicant, he was informed by Mr Pastor, that he could “utilise the
available processes” for these purposes.
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Change from TIA to RIA
60 In April 2001, the applicant’s residential status was once again changed, whereby the applicant was reverted to RIA, effective

1 May 2001. This change was contained in a memorandum dated 20 April 2001 from Mr Crook to the applicant. This
memorandum, referred to the confirmation of the applicant’s transfer, from TIA to RIA effective 1 May 2001, in his position
of contracts administrator on the EGP3 project. The memorandum from Mr Crook said in part “Your assignment has
2.25 years remaining in duration.”

61 It was the applicant’s evidence, that as a consequence of this change, he and his family entered into long-term commitments,
for the remaining duration of the assignment, by way of long term leases on accommodation and furniture purchases etc.

Corporate Governance Issues
62 The applicant testified that as a part of his responsibilities, he was required to undertake where required, appropriate auditing

functions. This audit function was included in his position description originally formulated by Mr Bucklin.
63 The Chevron group of companies operates in accordance with a detailed set of corporate governance policies, many of which

were set out at annexures AR57 to 59 of the applicant’s main witness statement. These policies and procedures, in particular
in relation to business conduct, promote business affairs to the highest ethical and honesty standards. Indeed honesty and
integrity are described as two key values of “The Chevron Way”, set out in these documents. In particular, at page 867 of
volume 5 of the book of annexures to the applicant’s main witness statement there is set out the role of an employee in
relation to corporate governance matters. This section of the handbook, entitled “YOUR ROLE” contains the following—

“Chevron conducts business in about ninety countries, each of which has it own laws, regulations and customs. Often
there are significant differences within the various jurisdictions of the same country. Together, these present a maze of
frequently ambiguous or even conflicting choices.
In this booklet, which describes Chevron’s policies for proper business conduct, you’ll find an overview of several of the
most important areas regulated by the U.S. government. However, this necessarily general discussion does not replace
the more detailed information given to employees whose jobs require more extensive knowledge of specific laws and
policies.
Whenever the correct course of conduct seems unclear – whether in the United States or elsewhere – employees must
consult their management or legal counsel.
Likewise – whether in the United States or elsewhere – any employee who believes another employee or any agent,
consultant or contract worker is violating Chevron policies or local laws or is engaging in any activity that could damage
the company’s reputation should immediately call this to the attention of management, legal counsel or one or more of
the following—
- Any person designated in the Manual of Compliance Procedures and Guidelines as responsible for compliance

in the specified area involved.
- Chevron Corporation Auditing Department
- Corporate Security
In addition, a special toll-free 24-hour Chevron hotline has been set up in case an employee is reluctant to contact any of
these. The number is 1-800-284-3015. (Non-U.S. employees may contact their hotline coordinator for toll-free access
codes or call 1-704-556-7046 collect.) All calls are strictly confidential. No employee who reports possible misconduct
will suffer retribution or any adverse Chevron action because of his or her report.
More detailed information may be found in the Manual of Compliance Procedures and Guidelines, which can be
accessed through Chevron’s Business Conduct website at http://go.chevron.com/resources/business_conduct.”

64 It is clear from this document, that the Chevron corporate policy itself encourages and indeed arguably obliges employees, to
be vigilant in relation to corporate governance issues, and to take appropriate action, where they have concerns in relation to
these matters.

65 It was the applicant’s evidence, that during the course of his performance of his duties on the EPG3 Project, he encountered a
number of cases of what he considered to be, inappropriate corporate governance conduct.

66 This conduct in the applicant’s eyes, involved the potential misuse of power and position, in addition to alleged fraudulent
conduct by at least one employee.

67 The applicant testified that his observations of these matters, were recorded in a document headed “OBSERVATIONS AND
EXPERIENCES”, which was annexure AR28 to his main witness statement. Some of these allegations also involved potential
alleged breaches of the Foreign Corrupt Practices Act (US). Matters raised in AR28 involved inappropriate supply of
computer equipment; inappropriate provision of hospitality and gratuities; inappropriate use of rental assistance provisions;
inappropriate and fraudulent use of corporate credit cards; unnecessary purchase of mobile telephones and palm pilot
computers; and a range of other matters.

68 The applicant testified that in particular in relation to the alleged fraudulent use of credit cards, which took the form of
purchasing personal items of furniture and domestic and international travel, he raised these matters with both Mr Bucklin
and Mr Pastor. The applicant’s evidence was that he did not receive a positive response from either of them and accordingly,
informed the relevant human resources representative, Ms Smith, based in Houston. The relevant documents in relation to this
particular matter were contained in a confidential file, publication of which was prohibited by order of the Commission. The
applicant’s evidence was that he was not at any time, told by anyone in senior management, to desist from his inquiries.

69 In relation to these matters, the applicant said that from time to time, he was provided information by other employees of
Chevron. In particular, Mr Ciabattari, a technical assistant, from time to time, gave the applicant CD-ROMs, containing
information. These CD-ROMs attained some significance during the course of these proceedings, which the Commission will
deal with later in these reasons. Suffice to say for present purposes, that the applicant to an extent appears to have been
confided in by some other employees of Chevron companies, concerning allegations of inappropriate corporate governance
practices.

STEPS Process
70 The Chevron group of companies has an internal issue resolution process described as Steps to Employee Problem Solution

(“STEPS”). The details of this process were set out at annexure AR29 to the applicant’s main witness statement. This process
appears to be a detailed one, involving both internal review and external mediation and arbitration, in appropriate cases.

71 The applicant testified that because he was unable to achieve a satisfactory resolution of his grievances concerning his
salary/status and promotion issues, he sought advice from the Houston human resources representative, who referred him to
the STEPS process. It seemed on the evidence, that prior to this process being instituted, the applicant had aired his
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grievances through what was described as the “ombudsman” process, another internal procedure to try and resolve differences
in the workplace. It appears from the evidence of both the applicant and Mr Bucklin, that this process was not successful.

72 In August 2001, Mr Bucklin said that the applicant formally requested that the STEPS process be commenced. Documents
were provided in support of the applicant’s concerns, which appeared to relate to an allegation of injustice in the company
failing to promote him, and grievances in relation to his salary grade and level. Mr Bucklin communicated this initiation
process to Mr Pastor on 14 August 2001, by email, which was annexure DLB31 to his main witness statement. At about that
time, Mr Bucklin was advised that a corporate human resources officer, Mr Wilcox, had been assigned as a facilitator in the
process. This appears to have been Mr Wilcox’s first involvement in these matters.

73 I pause to note, that Mr Bucklin said that he had formed the view, that ultimately the STEPS process would not be appropriate
to resolve the applicant’s grievances, because the last two stages of it were reserved for legal issues, which was not the kind
of matter being raised by the applicant. It was the applicant’s evidence however, that this was never communicated to him, by
Mr Bucklin at that stage.

74 Mr Wilcox gave evidence by video link from Houston; his witness statement was exhibit R8. He outlined in his evidence the
STEPS process. He testified that in August 2001, he was contacted and advised that his assistance was required in relation to
the applicant’s grievances, in initiating the STEPS process. Mr Wilcox said that he spent some time, arranging a first meeting
between the parties to attempt to facilitate a resolution. The applicant said that prior to the first meeting, that was arranged for
18 October 2002, he had numerous telephone conversations with Mr Wilcox, in relation to his grievances and the process that
he had initiated. It was the applicant’s evidence also, that he informed Mr Wilcox of his corporate governance concerns. It
was the applicant’s evidence that he was informed by Mr Wilcox, to report any corporate governance concerns he had,
through the Chevron “Hot line” facility, which is a mechanism by which any employee may raise such concerns.

75 Mr Wilcox’s reservations about the STEPS process not being the best method to resolve the applicant’s concerns were
communicated by him to Messrs Pastor and Bucklin, in early October 2001, by various email communications. These were
annexed to his witness statement. Additionally, the applicant said that when he became aware of Mr Wilcox’s views about the
STEPS process, at about the same time, from discussions with him, he was both surprised and concerned, that he may have
initiated the wrong process, on advice from the human resources department. Nonetheless, it seemed that Mr Wilcox’s view
was that it would be beneficial for the parties to at least meet, to see whether their differences could be resolved.

76 On 18 October 2001, the first meeting took place. Apparently on the evidence, not long prior to this, the applicant was
relocated from the EGP3 office, to the offices of the successful offshore contractor, Kvaerner Enercon. At about the same
time also, the applicant received another award for his performance and contribution to the project, including his management
of the Nigerian government representatives in the project.

77 Attending the meeting on 18 October, were the applicant, and Messrs Wilcox, Pastor and Bucklin. At the meeting, the
applicant aired his grievances, in particular his concerns about the customer feedback survey, about which he had complained
to Mr Bucklin earlier. The applicant also referred to other officers on the EGP3 project team, in particular one engineer, who
had received a promotion, but also had a reputation for being somewhat abrasive in his dealings with others. According to the
applicant, Mr Pastor became agitated when mention was made of these matters.

78 Mr Pastor did not give evidence in these proceedings.
79 Mr Bucklin testified that during the course of this meeting, both he and Mr Pastor outlined their previous position, that is, the

steps they had taken to put the applicant forward for promotional consideration. He said that in their view, they had fairly
represented the applicant in these forums. It was the applicant’s evidence that Mr Pastor restated his unwillingness to
reconsider his decision not to promote the applicant.

80 At the conclusion of the meeting, no progress was made. It was Mr Bucklin’s impression that the applicant did not appear to
accept any of the issues previously raised, concerning his performance.

81 After the first meeting, Mr Wilcox said that he made contact with the applicant to discuss the matter further. Mr Wilcox said
the applicant informed him that he thought the STEPS process was exhausted however Mr Wilcox suggested a further
meeting may be beneficial. Subsequently, another meeting was arranged for 13 November 2001, which proved to be, more
than simply a “STEPS” meeting.

82 Prior to this meeting taking place, the applicant testified that whilst he was located at the Enercon offices during October
2001, he observed other examples of what he regarded as breaches of corporate policies and procedures by project team staff.
These matters involved in the applicant’s view, inappropriate tendering processes and allegations that Enercon were given
favourable concessions in contract arrangements, such as changes to schedules of labour rates that would involve greater costs
for the project. In this regard, the applicant referred to a direction given to him by a team member, a Mr Cohagen, to
undertake this escalation of labour rates, which the applicant objected to, without first consulting with the project partner, the
Nigerian government. The applicant testified however, that he was instructed to make this change, but he advised Mr
Cohagen, that he would not deliberately mislead the Nigerian government representatives, and if he were asked questions in
relation to these matters, he would respond accordingly.

83 It was Mr Bucklin’s evidence that between the first STEPS meeting and the second STEPS meeting, which was arranged for
13 November 2001, he received information from project team members at the Enercon offices about the applicant. Mr
Bucklin testified, that he was informed by several of these people, that the applicant had been expressing his views and
frustration about his workplace issues, openly. Additionally, Mr Bucklin testified that the applicant informed him, at the
conclusion of the STEPS meeting, that he was going to contact the chief executive officer of Chevron and inform him of his
concerns. Mr Bucklin also said, that the applicant had threatened legal action, in the event that his requests were not satisfied.

84 I pause to note, that Mr Bucklin did not experience any of this alleged disruptive conduct directly. The only evidence of this
was second hand, as to what others had informed Mr Bucklin of. Additionally, the applicant denied that he engaged in
anything other than proper conduct in the workplace. He testified that he continued to diligently apply himself to the
performance of his duties, and he received no complaint from any other person in relation to his alleged behaviour.
Furthermore, the applicant denied that he advised either Mr Bucklin or anyone else on the project team, that he was going to
take legal action. He did say that he reserved his rights to pursue the matter until he obtained a resolution.

85 In terms of the corporate governance issues, Mr Bucklin testified that the applicant informed him, that he had in his
possession “damaging information” that he intended to report to the chief executive officer of Chevron. In relation to this
issue, the applicant’s view was there was no hiding the fact that he did possess certain information and that he had real
concerns about corporate governance breaches by various personnel on or associated with the project and in addition, capital
stewardship issues.

86 Having received this information, Mr Bucklin then raised his concerns with other members of senior management. As a result
of this discussion, it was resolved that the applicant’s overseas assignment would be terminated. On or about 6 November
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2001, Mr Bucklin sent an email to Mr Wilcox, copied to Mr Crook in Perth, in relation to these matters. A copy of this email
was annexure DLB33 to Mr Bucklin’s main witness statement. In this email, Mr Bucklin refers to his understanding at that
time that the applicant could have been returned to WAPET at any time. He was awaiting confirmation of this from
WAPET’s human resources management. Additionally, in this email, is reference to “aligning ourselves with WAPET on this
issue before we agree to inform Tony on Monday 12 November that we are releasing him from the project and back to
WAPET’s control.”

87 It would seem therefore, that at least by 6 November, if not before, both COPI management and the respondent’s human
resources management in Western Australia, were aware of the impending termination of the applicant’s overseas
assignment.

88 Furthermore, in early November, Mr Bucklin testified that he had further discussions with the senior management of the
project. Mr Bucklin was advised to inform the applicant that he would be released from the project at the end of December
2001. On 7 November 2001, Mr Bucklin received an email from Mr Hogan in Perth. According to this communication, Mr
Hogan’s view was that the applicant should be treated as any other Chevron Australian national on foreign assignment. That
being, when there was no longer a position available on assignment that other possibilities would be assessed both
internationally and within Australia. According to Mr Bucklin, he was informed by human resources in Perth that to their
knowledge at that time, there were no appropriate positions available for the applicant. Additionally, he was informed that if
there were no alternatives internationally, on his return to Australia, the applicant would be entitled to a redundancy package.

89 Not insignificantly, in a further email between Mr Bucklin and Mr Hogan in Western Australia, Mr Bucklin confirmed that
the reason for the applicant’s release from the project, was not because he was redundant, but because of what he described as
“an escalation of irreconcilable issues, relationship problems and undesirable impacts within EGP3”.  Reference was made to
the decision not to promote the applicant, with Mr Bucklin expressing the view that this had to an extent, a debilitating effect
on the applicant in the workplace. Mr Bucklin took the view that it was necessary to remove the applicant from the project
team to improve the work environment, and to provide some relief to team members, who allegedly felt threatened by the
applicant’s presence.

13 November 2001 STEPS Meeting
90 This meeting was to be regarded as the second meeting of the STEPS 2 process. The same attendees were at this meeting, as

at the previous STEPS meeting.
91 The applicant testified that at the outset of the meeting, Mr Pastor informed the applicant that he had made a decision to

return the applicant to Australia. The applicant’s evidence was that he was both shocked and dumbfounded by this
announcement. He testified that he had no advance warning of this decision and no one had communicated any indication of
this kind, subsequent to the first STEPS meeting held in October. He also said that he had no prior indication, either in writing
or orally, that his performance or conduct was such that his continuation on the EGP3 project team would be under question.
Furthermore, the applicant’s concern was that he had properly initiated the respondent’s issue resolution process, on the
advice of human resources, and this was only in its early stages.

92 The fact that the applicant was upset by this announcement was confirmed in the evidence of Mr Bucklin, who referred to the
applicant as having been visibly upset by this announcement by Mr Pastor. Additionally, according to Mr Bucklin, the
applicant indicated that he planned to use the Chevron “Hot Line” and to pursue legal action. He said that the assignment to
the EGP3 project was a four year assignment and that it could not be terminated.

93 Furthermore, in relation to the evidence from Mr Hogan and Mr Bucklin, that there was a lack of available alternative
positions, this was not the applicant’s evidence. The applicant referred to other available positions for which contractors had
been engaged including Messrs Kuzich, Damachek and Powell. Reference was also made to other positions that the applicant
considered he was suitable for, including a position in Western Australia, albeit at a lower grade/level, that was to become
vacant from February 2001, whilst the incumbent was on 12 months maternity leave.

94 I will return to these issues later in these reasons.
95 On 13 November 2001, the applicant testified he was working back at the Enercon offices, and had occasion to raise further

concerns with Mr Cohagen, regarding contracting practices. Shortly thereafter, it seems probably on 15 November according
to the applicant, he had occasion to speak with two representatives of the Nigerian government, involved in the project. He
informed one of them, that he was being returned to Australia, in early January 2002. According to the applicant, the Nigerian
representative was surprised to hear of this, because the applicant had apparently, been spoken highly of only very recently, in
discussions between the Nigerian representatives, and Mr Pastor.

96 I must emphasise, that there was no direct evidence from the Nigerian government representatives, nor as I have already
observed, from Mr Pastor.

97 The applicant also denied that he had been responsible in any way, for it becoming known that he was to be repatriated to
Australia.

The Early Departure - 16 November 2001
98 According to Mr Bucklin, by 15 November, there were concerns about a further deterioration apparently, in the applicant’s

conduct at the Enercon offices. This was discussed with other senior management, and it was determined that the applicant
would be directed to leave the project offices the next day, 16 November. In particular, Mr Bucklin said he was concerned
about the applicant’s behaviour and its potential impact on the Nigerian joint venture partners.

99 I pause to note, that the allegations allegedly made by others to Mr Bucklin, about which there was no direct evidence, were
strongly denied by the applicant.

100 On the morning of 16 November, it seems at about 8.00am, Messrs Bucklin and Wilcox, along with a Chevron Texaco
security officer, attended the applicant’s office at Enercon. Mr Bucklin testified, and confirmed, that the applicant had not
been made aware of this event in advance. Mr Bucklin requested that the applicant leave his office immediately and return the
following day, which was a Saturday, between 9.00am and 12 midday, to pack his personal belongings in boxes that would be
supplied. This would be under Mr Bucklin’s supervision. According to the applicant, the security officer confirmed the
requirement for the applicant to leave the premises immediately. Furthermore, the applicant was informed that all office
equipment and office keys were to be surrendered, including access to his laptop computer. I pause to note, that Mr Bucklin
testified that he had arranged for the applicant’s network password to be changed at 9.00am that day, so that the applicant
could not access the computer network. According to Mr Bucklin, he did this in order to protect project information and to
ensure that the applicant focused primarily on moving out of his office. Apparently however, in this regard, the applicant had
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made available to him an office and telephone and computer facilities, some distance away in central Houston. The applicant
informed Mr Wilcox, that this would be a difficulty, because all of his personal information, including banking information,
was located on his laptop computer. The applicant testified that during the course of this meeting, he received a telephone call
from his wife, and he told her what was occurring. According to the applicant, his wife and family were distressed by these
events.

101 I pause to note, that additionally, it seems that on 15 November 2001, in the early hours of the morning, prior to what was
described by the applicant as his “eviction” from the Enercon offices, he sent an email to Mr Hogan in Western Australia. In
this email, the applicant refers to his current situation and requests any particular requirements for his demobilisation.
Furthermore, reference is made in this communication to the applicant utilising the hotline facility and also preparing
correspondence “that I believe will identify potential breaches of corporate policy and capital stewardship issues. I intend to
make this information available to appropriate levels of management.”

102 It also appears from Mr Bucklin’s evidence, that prior to 16 November, when the applicant was summarily removed from the
Enercon offices, senior management were also aware of the applicant’s concerns in relation to corporate governance issues,
and the indications from the applicant that he intended to progress these matters further with the chief executive officer of
Chevron Texaco.

103 In this regard, in an email from Mr Bucklin to Mr Pastor, copied to amongst others, Mr Wilcox, dated 15 November 2001 at
12:57am, is the following communication—

“FYI….Just got indirect word that Tony is finalizing a lengthy email that he’s sending to O’Reilly, Robertson and others.
You will likely be cc’d. Some contents include his perceptions of violations of ChevronTexaco Way and CSOC
Principles”.

104 On the afternoon of 16 November, the applicant did access the Chevron hotline facility and explained his position and his
concerns, both as to his own treatment, and in relation to his views regarding corporate governance breaches and capital
stewardship issues. Subsequently, the applicant did receive a response to his hotline report, which was annexure AR33 to his
main witness statement. The applicant also prepared a reply to this response, which was annexure AR33A. He testified
however, that he did not send this response as his employment was terminated before he had the chance to do this.

105 Furthermore, the applicant said on or about 16 November and 26 November, he sent emails to Mr O’ Reilly, the chief
executive officer of Chevron Texaco. In the email of 16 November, the applicant offered to fly to San Francisco at his own
expense to explain his concerns and observations.

106 Additionally, shortly after, the applicant contacted Ms Mitchell a human resources officer in Houston, to request her
assistance. The applicant was informed that she had been instructed to not have any involvement with these matters, and her
assistance was limited only to enabling the applicant and his family to repatriate back to Australia.

107 Subsequently, prior to his departure, the applicant commenced preparation for demobilisation from Houston, and in this
regard, had a number of communications with Mr Hogan in Perth. According to the applicant’s evidence, in these discussions,
Mr Hogan expressed some surprise as to what had occurred to the applicant in Houston. In terms of domestic arrangements,
the applicant said that he had to terminate the lease on the house leased in Houston, and make necessary arrangements for the
return of him and his family to their own home in Perth, and also to attend to schooling arrangements for their two young
children. The applicant also gave evidence about anxiety in travelling at this time, particularly as expressed by their children,
as they were required to travel shortly after the events of 11 September 2001, which are now notorious.

108 Apparently on the evidence of Ms Woods, there was some issue in relation to the receipt by the applicant of the alert line
response from Chevron. This was because apparently, by the time that the alert line response had been generated, the
applicant had repatriated back to Australia. I note in the applicant’s evidence, that he disagreed with many aspects of the alert
line response, and suggested that his complaints had been misconstrued or mischaracterised. In particular, the applicant, in his
response to the alert line reply, said that the company had misconstrued some of his complaints as allegations of policy
breaches, when in fact, his complaints were about capital stewardship issues, about which much is said in the Chevron
corporate policies and in relation to which, employees were actively encouraged to be vigilant and diligent about.

109 In terms of the alert line response, there were email communications between Ms Woods and Mr Edward Scott in early
January. In particular, an email communication of 8 January 2002 between Mr Scott and Ms Woods, copied to Mr Crook, is
as follows—

“This was delivered to Alert Line and they were going to deliver it to Tony. We did not want to set up a situation where he
argues or complains to someone about the response. He obviously will not agree. So may [sic] ask him if he has received
response from Alert line and he can call them. If Mark want [sic] to deliver response to him that is ok also and tell him it
was sent by Alert line. Mark should not try and respond to any of his questions or issues. This is the official response and
there is nothing else to say.”

Return to Australia and Redundancy
110 The applicant and his family arrived back in Australia on 31 December 2001. Shortly after his arrival, on 7 January 2002, the

applicant met with Mr Crook in the respondent’s Perth office to discuss his situation. According to Mr Crook in his evidence,
the applicant outlined the recent history of his engagement on the overseas assignment, and the problems that he encountered.
The applicant referred to the performance review process and his concerns with the survey undertaken by Mr Bucklin.
Additionally, reference was made to the STEPS process, which ultimately led to his summary removal from the project. The
allegations in relation to breaches of policy and capital stewardship were also raised with Mr Crook by the applicant. The
applicant informed Mr Crook, that he had utilised the Chevron hot line facility, and had contacted the chief executive officer,
Mr O’Reilly. According to Mr Crook, the applicant also referred to his apparent high standing in the project, and his poor
treatment by Chevron whilst on the assignment.

111 According to Mr Crook, and also the applicant on his evidence, during the course of this meeting, discussion took place in
relation to a range of other possible employment opportunities, within the respondent’s operations in Australia. According to
the evidence of both the applicant and Mr Crook, during the course of January, there were a number of telephone discussions
between them, about the applicant’s concerns regarding his treatment whilst on the overseas assignment.

112 In terms of alternatives, the applicant’s evidence also was that he raised a number of what he regarded as distinct possibilities
with Mr Crook. These included positions occupied by Messrs Damachek and Powell, based in London and Houston
respectively, referred to above. These positions were apparently then filled by contractors. The applicant also again raised the
situation of Mr Kuzich, who was apparently a contractor who had been contracting to the Gorgon Project for some years.
According to the applicant, he received no real response in relation to these proposals.
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113 Also on 7 January 2002, the applicant was informed by letter of that date, of confirmation that his overseas assignment with
COPI concluded on 31 December 2001, and the terms of his foreign assignment ceased to apply as at that date. Effective
1 January 2002, the applicant was regarded as returned to the respondent in Perth. Formal parts omitted, this letter, which was
annexure AR38 to the applicant’s main witness statement, was in the following terms—

“We confirm that your overseas assignment with Chevron to the U.S.A concluded 31 December 2001 and that the terms
and conditions of your foreign assignment cease to apply as at that date.
Effective 1 January 2002 you have returned to the Australasia Business Unit of ChevronTexaco based in Perth and to
domestic terms and conditions of employment, namely your base rate of pay, car allowance and superannuation benefits
continue to apply.
Consideration of local and other overseas opportunities has been occurring with the support of PDC Representatives
since the time you ceased work in the Houston office mid November 2001. We will advise you of the outcome of those
efforts as soon as possible and discuss them with you.
In the event that we are not able to identify a mutually acceptable opportunity it is likely that you would be redundant.
This will be confirmed to you at that time by separate letter.
If you have any queries concerning any aspect of this letter please contact Human Resources Department.
Thank you for your cooperation in this period of uncertainty.”

114 In the meantime apparently, and indeed on the evidence of Ms Woods, as early as late November 2001, Ms Woods was
requested to seek an alternative position for the applicant. According to Ms Woods’ evidence, which I must say whose
evidence I found in some respects to be unsatisfactory, she was approached by a Mr Blackwell, for this purpose. According to
Ms Woods, Mr Blackwell provided no information about the applicant.

115 Subsequently, on about 30 November 2000, Ms Woods, as the relevant PDC sponsor, said she sent an email to the “PDRs” on
the supply chain management PDC, which included Mr Hogan in Western Australia. Apparently, this email attached the
applicant’s resume and a copy of a document called a “CHDS”, which the Commission understands is some form of career
history document. This document was incomplete, and apart from basic fields in relation to identification of the applicant,
indeed was blank.

116 Ms Woods testified that she received no positive responses to her email however, in relation to available open positions.
Subsequently, on 3 December 2001, Ms Woods said that she received an email from Mr Hogan in Australia, advising there
were no open positions for the applicant. It also emerged in cross-examination of Ms Woods, that the CV that she distributed
to the PDC, was about three years out of date. Furthermore, it also seems from her cross- examination, that she asked no
questions of either the applicant or anyone else, as to the applicant or his attributes and qualifications.

117 In about early December 2001 according to Ms Woods, she took part in a teleconference with the supply chain management
PDRs. She testified that during this teleconference, she mentioned that the applicant was seeking a suitable open position.
Apparently because of a recent merger between Chevron and Texaco, according to those taking part, there were few
opportunities available and none that met the applicant’s skills and background, although I note, it appeared that Ms Woods
had very little knowledge, if any, of the applicant at all, and certainly made no inquiries in this regard, of the applicant
directly or of anyone else for that matter.

118 It appears on the totality of Ms Woods’s evidence, that all that she did as his PDC sponsor, which has been acknowledged to
be a critically important role, for alternative global positions, was to send an email and have a telephone conference with PDR
representatives.

119 I should add at this stage, that some time earlier, indeed it seems on or about 7 November 2001, there were email
communications passing between Messrs Bucklin, Jones, Crook, Wilcox, Pastor and Hogan, in relation to the applicant. It
must be borne in mind, that at this time, Mr Jones was the PDC sponsor for the applicant, which position was subsequently
taken over by Ms Woods in December 2001. In his email to Messrs Bucklin and Hogan, copied to Messrs Crook, Wilcox and
Pastor, Mr Jones said the following—

“Let me be very clear on Tony. I am not prepared to make any effort to find an international assignment for Tony. I was
against him being offered the Houston job in the first place and the current outcome was, in my opinion, inevitable and
predictable. I fully support Simon’s recommendation that he returns to Australia and is severed.”

120 This email from Mr Jones was forwarded by Mr Hogan, to Mr Harrison, who the Commission understands was based in
Western Australia, and was responsible for the sort of positions that the applicant was seeking.

121 It was also common ground, that Mr Jones had been a long standing and influential PDC sponsor.
122 At this point, I pause to observe that in Mr Hogan’s evidence, he said that he interpreted this communication to the effect that

Mr Jones had concluded that no international assignments for the applicant were available. Mr Hogan, who I found to be
generally a credible and frank witness, sent an email to Mr Greg Geshel a senior human resources person on 15 November
2001 in the following terms—

“G’day Greg. Could you please provide your perspective on assigning responsibility for actions arising from the
completion of assignment. You need to be aware that Jack Jones has confirmed that other overseas opportunities are not
available and we have no suitable positions within the ASBU. As I see it the arrangements for his move are best managed
by Houston per the attached.
<< Message: RE: ROSS FAMILY DEMOB >>
I initially anticipated that Tony would return to Australia and I would wind up responsible for communicating
termination and severance benefits although our Legal Manager in Perth would rather also see ownership of this via his
existing org. per attached.
<< Message: FW: Tony Ross Status >>
Appreciate your thoughts. Regards Simon.”

123 I would pause to note at this stage, that as early as 15 November, by this communication, it appeared Mr Hogan was resolved
to the applicant’s ultimate fate, of termination on the grounds of redundancy. This is before the applicant and his family even
returned to Australia, and during the course of which time, Ms Woods was purportedly taking steps as the applicant’s PDC
sponsor, to find alternative international positions for him. By about 9 January 2002, Ms Woods had communicated with Mr
Crook in Perth, that there were no suitable openings available for the applicant. Given the evidence outlined above this is
perhaps not at all surprising.
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124 I pause to note, that earlier, on 28 December 2001, Mr Crook sent an email to Ms Woods, and she replied on 9 January 2002.
The email from Ms Woods and Mr Crook’s reply are in the following terms—
“As per our telephone discussion I have canvassed the relevant PDC for Tony but there are no overseas openings available
at this time which Tony would be suitable for. Virtually all jobs have been filled at this stage. Your way forward is
appropriate.”
“Xmas Greetings. Trust you are well settled in San Ramon and the Sponsor role.
Tony Ross is due to arrive in Australia 31 Dec 02.
His overseas assignment in Houston has come to an end and we do not have any opportunities (open positons) for him here in
Australia.

a. Would you please confirm there are no other open overseas assignment positions available for him.
We would like to close this loop before progressing.

b. If this is the case would you also advise if you have any concerns with us progressing Tony’s situation on the
following basis—
We issue an advice to Tony to the effect that: overseas assignment has come to an end, no other open positions
available overseas, we do not have any available positions in the ASBU, therefore his employment be
terminated on grounds of redundancy to be effective end Dec!!

Many thanks Nicola.”
125 Generally, as I have already observed, I did not find Ms Woods’s evidence particularly helpful. She was not able to

independently remember much about significant matters, in particular the specific steps that she took to seek alternative
positions for the applicant. Her evidence was that she was very busy, and received many emails every day. She also testified
that this was occurring at some short time after the merger of Chevron and Texaco, and many other employees were seeking
positions globally, and indeed, many were made redundant. Nonetheless, I found it surprising that matters of such
significance, given the role of a PDC sponsor, could have engendered such a lack of recollection from the witness.

126 Moreover, certainly from the terms of the emails of 28 December 2001 and 9 January 2002, as annexure NEW4 to Ms
Woods’ witness statement, there was a clear relationship it appears, between the proposed course of action suggested from
Western Australia, and other companies within the Chevron group. This would appear to be quite consistent, with the
evidence earlier outlined, in relation to the inter-relationship between the various Chevron companies, in terms of personnel
movement globally.

127 There were further discussions between the applicant and Mr Crook, leading up to 17 January 2002. Additionally, Mr Crook
had received advice from Ms Woods, that there were no alternative positions identified globally, that were in the company’s
view, suitable for the applicant.

128 Ms Woods did say that during the course of her discussions with the PDC representatives, she became aware of a position in
the United Kingdom, that would have been suitable for the applicant, but however, according to her evidence, “they did not
want an ex-pat and there were two UK nationals who were a better fit.” It would appear however, that no steps were really
taken to investigate this possibility by Ms Woods.

129 Additionally, on Mr Crook’s evidence, and that of Mr Hogan, there was apparently available at about the time of the
applicant’s return to Australia, a level 4A - 3A position available, on the basis of a 12 month replacement for a contracts
employee who had proceeded on maternity leave. On the evidence, this position as at November 2001 carried a top of the
range salary of about $96,000 per annum. It was Mr Hogan’s evidence that whilst the applicant was well capable of
performing this position, it was one substantially beneath his then grade level, and therefore it was not considered appropriate
to offer it to him. The existence of this position was referred to in an email as early as 8 November 2001, from Mr Harrison to
Mr Hogan, regarding inquiries about available positions for the applicant. It was the applicant’s evidence that he could well
have performed this particular role.

130 I also note, in Mr Crook’s evidence, in cross-examination, reference was made to an email from Mr Bucklin to Mr Crook,
regarding the applicant. This email was annexure MC51 to Mr Crook’s main witness statement.

131 Additionally, in relation to the maternity leave position, a copy of the respondent’s termination of employment policy was
annexure MC52 to Mr Crook’s witness statement. Relevantly, paragraph 16(c) of this policy, dealing with redundancy,
provides that it is incumbent upon management to offer suitable alternative positions, even if such positions involve a
demotion.

132 In relation to Mr Kuzich, evidence was adduced by the respondent from Mr Ian Binnie. His witness statement was exhibit
R20. His evidence was that Mr Kuzich had been a contractor to the Gorgon Project for about 10 years. As at January 2002,
according to Mr Binnie, Mr Kuzich did not provide contract administration services to the Gorgon Project. He was largely
involved in preparation of budgets and time lines for the 2002 year, preparation of end of year reports and finalising end of
year activities. In Mr Binnie’s view, this work could not be performed by a contracts administrator.

133 Additionally, according to Mr Binnie, there were no available contracts administration positions on the Gorgon Project as at
January 2002.

134 As a result of the foregoing, on 17 January 2002 Mr Crook and the applicant met at the respondent’s offices. Mr Crook, who I
found to be a credible witness, advised the applicant that in accordance with their previous discussions, the respondent had
not been able to locate alternative positions for the applicant, and as a result, he was to be made redundant. A copy of a letter
dated 17 January 2002 from the respondent was handed to him. This letter confirmed his redundancy effective from that date.
The applicant would receive a redundancy package of 13 weeks base salary plus four weeks base salary per completed year of
service. Outplacement and counselling services were made available. Additionally, the letter referred to ongoing
confidentiality obligations in relation to Chevron Texaco Australia Pty Ltd and its related bodies corporate. According to Mr
Crook, a schedule of termination benefits was also given to the applicant, a copy of which was annexure MC62 to Mr Crook’s
main witness statement. It would appear from this schedule, that the applicant was paid a redundancy payment of $99,916.34,
representing some 44 weeks salary. Additionally, the applicant was paid one month’s salary in lieu of notice in the sum of
$9,840.25. Accrued entitlements were also paid, including annual leave loading and long service leave.

135 The contact person for these payments was Ms Julie Rupe. Subsequent to the date of the applicant’s redundancy, Ms Rupe
assumed some significance. I deal with that matter now.

136 The significance of Ms Rupe appears to relate to the date on a document described as an “ETP Pre-Payment Statement -
Employer”. A copy of this document was contained at page 1113 of annexure AR66 to the applicant’s main witness
statement. The issue being whether the date the statement was issued to the applicant was either 22/12/02 or 22/12/01. The
significance of this date seems to relate to the chain of events, in relation to the applicant’s redundancy.
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137 Ms Rupe is employed by the respondent as a human resources assistant. In that capacity, Ms Rupe deals with payroll and
general human resources inquiries. Prior to employment by the respondent, Ms Rupe was employed in that same position with
WAPET. In evidence in chief, Ms Rupe was shown the document to which I have just referred. Ms Rupe testified that the
content of the document, as signed by her, was true and correct. Mr Lucev asked Ms Rupe, whether looking at that document
“as amended”, whether it was correct and Ms Rupe said it was. The document was then tendered. Ms Rupe was not cross
examined on the date of that document.

138 After the conclusion of these proceedings, the parties filed further submissions in relation to their contentions as to the proper
date on this document. In my opinion, taken in context, the date of the document, as referred to by Ms Rupe in her evidence,
must be “22/12/01”. I reach that conclusion for a number of reasons.

139 Firstly, the date of “22/12/01”, which appears to be an over written correction on “02”, is the date the statement was issued to
the applicant. The next box on the form immediately below contains a date the applicant was to return his instructions in
relation to the rollover payment. That date, which was uncontroversial, is 15/03/02. From the document itself, it appears to be
one by which the applicant was to provide instructions to the respondent, as to where he wanted eligible termination payment
funds paid and in what manner. Logically therefore, one would assume, that the issue date would pre-date the date of required
return to the employer. Furthermore in my opinion, whilst a copy document, it seems on the face of the document, that the
hand written figure of “02” has been over written with the figure “01”. Furthermore, as dealt with in submissions by the
applicant on this issue, the supplementary discovery Affidavit of Mr Crook dated 10 March 2003, refers at document No
23 of Part A of that affidavit, as being a “Copy facsimile transmission from Vanessa Right (Challenge Bank) to Julie Rupe
attaching ETP Pre-Payment Statement”. This document is dated 19/04/02. The other documents referred to in Mr Crook’s
further discovery affidavit, tended to reinforce the proposition, that the date on which the statement was issued to the
applicant was 22/12/01.

140 Therefore, I have no doubt that this was the date upon which the statement was issued to the applicant.
141 In my opinion, this evidence goes to supporting other evidence referred to above, and also from the dates of calculation of the

applicant’s eligible service periods, that even prior to the applicant and his family returning to Australia, the applicant’s
redundancy had been put in train. That is, as referred to by the applicant, on the face of the document at p. 1113 of annexure
AR66, the period of 2,657 days, from the applicant’s commencement date of 10 October 1994, was the date of 17 January
2002, which was the actual date the applicant was made redundant.

Post Redundancy
142 After the termination of his employment on 17 January 2002, the applicant commenced looking for alternative employment.

In late June 2002, the applicant secured a position for a 10 week period. Subsequently, in early September 2002, the applicant
obtained a short term contract position as a senior contracts officer - projects, with Anaconda Nickel, for a period of
12 months. As at the time of these proceedings, the applicant continued to be engaged under that arrangement.

CD-ROM Issue
143 This issue arises as a consequence of the discovery by the applicant, not long before the hearings in this matter commenced,

of a number of CD-ROMs, which contained various kinds of material. It is based upon possession of this material, that the
respondent amended its notice of answer and counterproposal, to raise the issue of the applicant’s alleged misconduct in
possessing these materials, after the termination of his employment. This issue was raised on the basis of the established
principles, that the dismissal of an employee may be subsequently justified after termination of employment, upon grounds on
which the employer did not act and of which the employer was not aware when the dismissal took place: Concut Pty Ltd v
Worrell [2000] 176 ALR 693; Shepherd v Felt and Textiles of Australia (Ltd) (1931) 45 CLR 359. Given that this issue was
agitated by the respondent as a ground for warranting the summary dismissal of the applicant, the evidentiary onus falls on it
to establish the grounds in support of such a contention.

144 There was much evidence about this issue. For purposes of convenience, and to enable the matter to properly be heard, the
Commission directed that evidence in relation to this matter, be dealt with as a discreet issue, as far as practicable at the
conclusion of the parties’ cases on the merits. As far as was possible, this was done.

145 The applicant testified that Mr Ciabattari was providing information technology support to him and other members of the
EGP3 project team while the applicant was in America. Apparently, this was occurring unofficially and caused, according to
the applicant, some tension with the head of the information technology support group, which was supposed to be providing
information technology support to the project. According to the applicant’s evidence, Mr Ciabattari appeared to have some
talents in the information technology field. Because of some difficulties this was apparently creating, the applicant, in August
2000, sent an email to members of the project requiring them to follow the prescribed system for logging information
technology problems, rather than on an ad hoc basis, referring to Mr Ciabattari.

146 Furthermore, from the applicant’s evidence, it appears that it was Ms Schild and her alleged inappropriate use of corporate
credit cards for personal purposes that initially aroused Mr Ciabattari’s interest. Mr Ciabattari then began to provide the
applicant with information in relation to these matters. According to the applicant’s evidence, given his responsibility for
compliance with practices and procedures, and the Chevron group of company policies generally in this regard, the applicant
began according to his evidence, to share some of the same concerns. Mr Ciabattari continued to provide information to the
applicant.

147 In about September or October 2001, the applicant testified that Mr Ciabattari came to see him in his office, and had in his
possession a number of CD-ROMs. According to the applicant’s evidence, Mr Ciabattari said words to the effect “I think you
will be interested in a number of documents and emails on these CDs”. According to the applicant, some four or five CD-
ROMs were handed to him and the applicant put them in a drawer in his desk in his office. The applicant testified that he did
not ask Mr Ciabattari what was on the disks and did not have time to look at them.

148 It was not until some time later, exactly when the applicant could not recall, that he attempted to access one or more of the
CD-ROMs he had been given by Mr Ciabattari. He said he could not open them. Later, the applicant asked Mr Ciabattari for
some assistance. Apparently, Mr Ciabattari downloaded one of the CD-ROMs onto the applicant’s laptop computer. It was
the applicant’s evidence that he then checked to see if he could access the material and then left it to later, as he was busy. He
took no further steps in relation to the CD-ROMs, because of the move to Enercon’s offices.

149 Thereafter, the events of 13 and 16 November intervened. The applicant was removed from his office and had no access to his
laptop computer from that time. Indeed as an aside, I should observe that the applicant’s solicitors had called for production
of the unexpurgated content of the applicant’s hard drive of his laptop computer, for about 12 months prior to the hearing in
this matter commencing. The respondent did not provide this to the applicant’s solicitors, at the time of these requests.
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150 The applicant testified that the CD-ROMs given to him by Mr Ciabattari were packed into packing boxes, along with the
other items from his office, on 17 November, when he was required to pack and vacate the premises, under the supervision of
Mr Bucklin. It was not until the applicant and his family returned to Australia, and the boxes subsequently arrived, did the
applicant then discover at least one of the CD-ROMs. According to the applicant, this was located in or about mid 2002.
According to the applicant, the boxes were originally sent to a friend of the applicant and his family, Mr Ciciriello. When the
applicant first was advised that the boxes had arrived, although sealed at the time they were packed, they had apparently been
opened and to the best of the applicant’s recollection, there were no customs notifications on the boxes themselves.

151 After having located the CD-ROM which the applicant recalls had been provided to him by Mr Ciabattari, he had already
commenced his claims in these proceedings. He was unable to open the disk on his home computer, and accordingly, took it
to his then place of employment at Anaconda Nickel and requested assistance to access it there. He printed part of the
contents of the CD-ROM, given that the applicant thought they may relate to his claims.

152 At this time however, the applicant testified that his life was in a state of turmoil, in preparing for these proceedings; securing
and pursuing his new employment; dealing with major problems which had apparently arisen in relation to the family home in
Perth, discovered on their return, and because of these matters, simply forgot to refer these documents to his solicitors at that
time. In this regard, the applicant also referred to difficulties encountered with the respondent in providing discovery, the
details of which were set out at annexure AR2 to his affidavit on the CD-ROM issue, tendered as exhibit A28. The applicant
said that he simply forgot about these documents until about January 2003, when he was at his home preparing for these
proceedings. He said that he in that regard undertook further searches of boxes which had been sent from Houston, and it was
then that he discovered the documents he had earlier printed off the CD-ROM. His evidence was he then gave these
documents to his solicitor, to be included in a supplementary discovery affidavit. The applicant said that he was still unable to
find the original CD-ROM, from which the documents were printed. The applicant’s evidence was however, that because of
the pressures that were on him at around this time, he simply overlooked providing these documents at an earlier stage.

153 I should observe at this point, that the “CD-ROM” issue loomed large prior to the commencement of the hearings in this
matter. It was the intention, as the Commission understood it, that Mr Ciabattari be called by the respondent to testify, to
challenge a number of assertions put by the applicant as to the provenance of the CD-ROM information. In this regard, a
witness statement from Mr Ciabattari was filed. However, for reasons not disclosed, the respondent elected to ultimately not
call Mr Ciabattari to give evidence. Therefore, none of the matters raised in his witness statement could be tested, and
accordingly, the statement was returned to the solicitors for the respondent. Therefore, the only direct evidence in relation to
the provenance of the CD-ROMs, and their content, came from the applicant himself.

154 In relation to his possession of what turned out to be, amongst other things, email folders of Mr Bucklin, containing some
sensitive personal material and other corporate data, the applicant testified that he was unaware that he had no authority to
have in his possession these CD-ROMs. The applicant’s evidence in cross-examination was, that given he was provided these
disks by Mr Ciabattari; he assumed that Mr Ciabattari had authority to give them to him. When he downloaded some of this
material at Anaconda Nickel, the applicant accepted that this material downloaded, was left on the Anaconda system. The
applicant denied that he acted recklessly in this regard.

155 In relation to this issue, evidence was adduced from Ms Byfield. She testified that in about August to September 2002, the
applicant requested her assistance to transfer information from a CD-ROM to his personal network. She apparently started to
do this, but because of difficulties, handed the matter over to a manager. She testified that she did not erase the information
from her personal computer, did not know what happened to it after this, and did not print off any documents or whether any
were printed off after this event. Additionally in cross examination, Ms Byfield said that she was not able to open the CD-
ROM, because it was “burnt”.

156 According to her also, the Anaconda system is password protected, and few people apart from those in the network
administration function, can access such material. Evidence was also given on behalf of the applicant on this issue, by Mr
Roger Savvil who is the sole proprietor of a computer technology and consulting service business. A witness statement from
Mr Savvil was tendered, over objection by senior counsel for the respondent, as exhibit A23. It appears controversial on the
evidence, as to when the CD-ROM, obtained from Mr Ciabattari, was “burned”. The issue being whether it was “burned” by
the applicant, or someone else, it being suggested it was Mr Ciabattari.

157 Mr Savvil’s evidence was, which evidence I accept as being the evidence of a person with expertise in his field, referred to
the CD-ROM in issue, as being finally “burned” at 2.37am on the morning on 24 September 2001. I simply note in passing,
that despite the objection by counsel to the admission of Mr Savvil’s witness statement, which went directly, and solely to
when the particular CD-ROM was “burned”, this appeared to be known by junior counsel for the respondent, when cross
examining the applicant on 11 February 2003, the following exchange took place at 122T—

“Now, we’ve dealt with this before but I’d like to confirm - - when were you provided by Mr Ciabattari with the CD-
ROMs?---Must’ve been some time around about November, December. I can’t exactly remember the time - - time frame.
Would it assist you - - and I can - - I’ll bring the document which may assist but would you take it from me that the
information was gathered on the CD-ROM - - and your counsel of course has a copy of the CD-ROM - -?---Yeah.
- - and can verify for himself, but the information was gathered to be burned on the CD-ROM - - and I appreciate those
two things are different but the actual information was gathered into a zip folder on the 24th of September at 2.30 in the
morning?---Sorry? I - - can you repeat that, please?
Would you accept from me that the material that is on the Ciabattari CD - -?---Yeah.
- - was gathered into a zip file and - - I’m sorry, gathered into a zip file on the 24th of September - - sorry, 24th of
September 2001 at about 2.30 in the morning?---I can accept that.”

158 The applicant strenuously denied that he had anything to do with the “burning” of the subject CD-ROM.
159 Evidence on this issue was also adduced from Mrs Ross, the applicant’s wife. Mrs Ross testified that the applicant did not go

to the COPI premises, the “Wilcrest Centre”, on 23 September 2001 either during the day or in the evening. This was a
Sunday. Additionally, Mrs Ross testified that the applicant definitely was not in the office either, in the early hours of the
morning of 24 September 2001. She said that if this were the case, given that the applicant was never in attendance at the
office at those times, she would definitely have recollected it.

160 There was also affidavit evidence from Ms Michelle Christensen, the office manager for the solicitors for the applicant. She
gave evidence in relation to the content of CD-ROMs, and annexed to her affidavit tendered as exhibit A12, were printouts of
a portion of the CD-ROM, from materials in the possession of Mr Bucklin, in particular those that he took from WAPET to
America, on his return from his overseas assignment. Mr Bucklin accepted in cross-examination, that a considerable quantity
of this material was of little or no use to him in America. Additionally, he accepted that at least some of it was WAPET
confidential information.
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161 The Commission also heard from Mr Giuseppe Ciciriello in relation to this issue. His witness statement was exhibit A24. He
testified that he has been a friend of the applicant and his wife and family for about eight years. He said that in late 2001, he
received a telephone call from Mrs Ross, to advise that the applicant and his family were returning to Western Australia in
early 2002, and asked him whether they could store some boxes of personal items, to be sent from America.

162 Mr Ciciriello said that in late 2001, a number of boxes were delivered to his home. He said that when they arrived, he saw
that some of them had been opened, some semi opened, and the packing tape was loose and in parts, detached. It was Mr
Ciciriello’s evidence that he stored the boxes in his garage, until the applicant and his family returned to Western Australia.

163 On their return, the applicant and his family visited Mr Ciciriello. At that time, the applicant was shown the boxes that had
arrived. Mr Ciciriello said that the applicant returned later in January 2002, to look through the boxes and told him he was
looking for some documents. In cross-examination, Mr Ciciriello said that he thinks that the applicant took a disk and
something for his children, at this time. While not being sure, Mr Ciciriello said that he thought the applicant came to collect
the boxes in about mid to late March 2002.

164 Given that it was a central plank of the respondent’s case, albeit at a late stage in these proceedings, quite extensive evidence
was led by it in relation to this issue. Evidence was adduced by way of further witness statements from Mr Bucklin, and
tendered as exhibits R16, R17 and R19. In his further witness statement as exhibit R16, Mr Bucklin said he first became
aware that the applicant had information in his possession from his email system, in late January 2003 when he reviewed a
copy of the applicant’s witness statement with its annexures, filed in these proceedings. Mr Bucklin said that as referred to in
his earlier evidence, he was aware that the applicant had said he was in possession of damaging information about Chevron
Texaco employees. However, according to Mr Bucklin, after having read the applicant’s witness statements and
supplementary discovery, he was still unaware of the extent to which his own email information had come into the possession
of the applicant. Annexed to Mr Bucklin’s further witness statement, exhibit R16, were various policies and procedures of
Chevron Texaco, concerning business conduct; privacy and personal information; information protection; and electronic mail.
It is fair to say from reviewing these materials, that they are somewhat voluminous and occupied approximately 140 pages or
thereabouts, of the annexures to exhibit R16. In particular, Mr Bucklin referred to policies 575 and 561, in relation to
unauthorised use of information and the company email systems.

165 Mr Bucklin gave evidence about the email security system and how it worked. He additionally said that he relied, as the
business manager on the EGP3 project, on the integrity of the internal email system, to carry out his responsibilities. On
learning in about February 2003, from the respondent’s solicitors, that the applicant had obtained a copy of his entire email
mail boxes from 1996 up to and including September 2001, containing both business and personal information, Mr Bucklin
felt that the applicant had both invaded his privacy, and moreover, breached company policies on information protection. In
this regard, it was Mr Bucklin’s evidence, that at no time did he give the applicant authority to access his email folders of his
system.

166 In terms of training, Mr Bucklin referred to computer based modules, used by Chevron Texaco, in relation to education and
awareness of its information protection policies. In this regard, Mr Bucklin referred to an email dated 26 October 2000, from
the information technology group, which he forwarded to the employees who reported directly to him, including the
applicant. This email, referred to the requirement to complete this online training session. A copy of this communication was
annexure DLB14 to exhibit R16. Mr Bucklin also testified that he arranged for records of the computer based training
modules to be extracted and printed out. According to Mr Bucklin, this record, which was annexure DLB41, indicated that the
applicant had completed the relevant modules by 8 June 2001. In cross-examination, Mr Bucklin conceded however, that the
communication he had with the person concerned regarding this information, did not say that the applicant had completed
these modules, and this was his interpretation of the information he was provided.

167 As to the content of this information, Mr Bucklin testified that some of it contains commercially sensitive material, in relation
to the EGP3 project, and other projects about which he received information. Additionally, Mr Bucklin said that some of the
other material was of a highly personal nature, including email communications between himself and his wife, and materials
concerning his personal financial, tax, benefits and assignment information.

168 In particular, in his witness statement as exhibit R17, and his oral testimony, Mr Bucklin expressed concern that the applicant
had downloaded some of this information at Anaconda Nickel. Mr Bucklin considered this to be a gross breach of
confidentiality. This also was the case with the key customer survey responses that the applicant testified had also been in the
materials given to him on the CD-ROMs.

169 Overall, Mr Bucklin regarded the applicant’s conduct in this regard, as a significant breach of trust and had he become aware
of this at the time, Mr Bucklin testified that he would have taken immediate steps to have disabled the applicant’s access to
the information technology system, referred the applicant’s conduct to the respondent for its action, and taken steps to have
him repatriated back to Australia. In this regard, Mr Bucklin in cross-examination accepted that the circumstances of each
particular case of an alleged breach of such a policy would need to be considered. These considerations included the possible
use of the material, whether the employee stood to gain personally from the information, and whether or not the information
was to be used or could be used, for purposes adverse to the company.

170 It was also Mr Bucklin’s evidence, that he was aware that the applicant had “potentially damaging information”, and
furthermore, did not at any time, prior to the applicant’s departure for Australia, request the applicant to deliver up any
materials that he ought not have in his possession.

171 Furthermore, on the evidence of Messrs Crook and Hogan, at the time that the applicant was terminated on the grounds of
redundancy, no request was made of him by the respondent, for the return of any materials.

172 Additionally, it was the evidence of the applicant and Mr Bucklin, that it was not uncommon that technical and reference
materials, were taken by an employee when they moved from one organisation to another, in the Chevron group of
companies. This seemed to be regarded as a part of an employee’s “stock in trade” of information and material.

173 Further evidence was also given by Mr Hogan by way of additional witness statements, on the CD-ROM and confidential
information issues. His witness statements in this regard, were exhibits R10, R11 and R12 respectively. In exhibit R10, Mr
Hogan’s witness statement filed 28 February 2003, Mr Hogan refers to the information in the possession of the applicant, in
particular as it related to Mr Bucklin. As with Mr Bucklin, Mr Hogan referred to the various Chevron Texaco policies, in
relation to protection of information, and additionally, in relation to dealing with termination of employment on the grounds
of misconduct. Mr Hogan expressed the view, that the applicant’s possession of the relevant materials, in his view, constituted
a serious breach of both Australian and American policies on the use of communication systems and electronic mail. He
testified that had he known of these matters at the time, he would have recommended the dismissal of the applicant by the
respondent, on the grounds of serious misconduct.

174 Additionally, Mr Hogan referred to the confidentiality agreement between WAPET and the applicant, signed by the applicant
on 24 October 1994.
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Findings and Consideration
175 I now turn to my findings in this matter. Before doing so, I comment on witness credibility. I found the applicant to be an

impressive witness. In my view, from observing him testify and hearing his evidence over many days, whilst understandably
given the time periods involved, some lapses of memory occurred, overall, I considered the applicant to be a witness of
integrity and truth. I gained a strong impression from the applicant’s evidence, consistent with his established reputation as an
employee of both WAPET and the respondent, that he possesses strong views in relation to ethical business conduct, and
compliance with obligations in his sphere of expertise in contracts administration. I reject the respondent’s attacks on the
applicant’s credibility, as set out in the respondent’s written outline of submissions. I am not persuaded that the applicant did
other than gave his evidence to the best of his ability, and honestly and frankly.

176 Likewise, I found the other principal witness in these proceedings, Mr Bucklin, to also be an impressive witness. Mr Bucklin
struck me as a person of integrity, and quite tellingly, was without hesitation, willing to make concessions in cross-
examination, against the interests both of him personally and the respondent’s case generally.

177 In relation to the CD-ROM issue, I have already observed that this issue became a matter of great significance in the
respondent’s case. Much evidence was adduced about it. Curiously however, despite him being clearly a “central player” in
this whole matter, as I have observed, Mr Ciabattari was not called to give evidence. This is so, notwithstanding very
significant allegations apparently made against the applicant, by Mr Ciabattari. Even though the Commission did not accede
to an application that Mr Ciabattari’s evidence be taken by video link, because of serious matters of credit and his central role,
the respondent’s failure to call him was totally unexplained. This was surprising to say the least, given the prominence that he
had assumed, in relation to the entire “Ciabattari CD-ROM” issue. In these circumstances, I am prepared to draw an
inference, that evidence which may have been adduced from Mr Ciabattari, would not have assisted the respondent: Jones v
Dunkel (1959) 101 CLR 298. As I have already noted above, the only direct evidence in relation to the “Ciabattari CD-
ROM”, and indeed other CD-ROMs supplied by him to the applicant, came from the applicant himself. Unless I find that
evidence to be inherently incredible, which I do not, I am bound to accept it which I do.

178 On all of the evidence I accept that the applicant was employed under a series of contracts with WAPET commencing from
October 1994, culminating in his appointment as contracts adviser to the Gorgon Project in January 1999. The terms of the
applicant’s employment with WAPET, were essentially set out in the letter of offer dated 30 September 1994, set out above,
as subsequently varied by progression to the Gorgon Project.

179 I am satisfied and I find that in June 1999, the applicant accepted an offer from his then employer, WAPET, of an
international overseas assignment to work on the EGP3 project in Houston, Texas, in the United States. I accept that the terms
of that overseas assignment, were set out, as noted above, in the FDLA document and accompanying memorandum, referred
to above. I also accept on the evidence, that the applicant’s entry into that arrangement was also subject to the policy
document “On Resident International Assignment Policy”, dated April 1998. I find that the overseas assignment was one by
which the applicant remained employed by WAPET, at all times, and significantly, at all material times, the applicant
remained the responsibility of WAPET, pursuant to the express terms of the FDLA, also set out above. I am satisfied that
there was never any contract of employment, and I find, between the applicant and COPI, as it then was. Indeed, I am
satisfied that at no time, from that date up until the termination of the applicant’s employment, was there ever an employment
relationship between the applicant and COPI, and its successor. I am also satisfied and I find that under the FDLA, the
applicant was to be returned to his “home” organisation in Western Australia.

180 As to the FDLA, and accompanying memorandum from Mr Hogan, I accept the evidence of Messrs Crook and Hogan, that
these are “standard form” documents, commonly used for the purposes of overseas assignments for employees within the
Chevron group. This is consistent with the evidence of the applicant, in relation to the Venezuela project proposal, and the
evidence also of Mr Bucklin, in relation to his arrangements whilst on overseas assignment in Perth from America, with
WAPET. I am well satisfied that these forms of engagement are common and were an integral part of the internal workings of
the Chevron group of companies, which latterly included the respondent.

181 In accordance with this arrangement, I am satisfied on the evidence that at all times, the applicant remained on the WAPET
payroll, and his “career management”, and all relevant administration, as made plain by the continuous flow of
communications between WAPET in Perth and the applicant and other officers in Houston, at COPI, was managed and
administered from Western Australia by WAPET. The arrangement was entered into in Western Australia. The benefits and
emoluments arising from the arrangement were pursuant to a contract entered into in Western Australia, administered and
paid by WAPET, subsequently the respondent, in this State.

182 I also accept that on taking the overseas assignment, the applicant maintained his family residence in Perth, and received
payment by way of an allowance, in that respect. I am also satisfied that the applicant and his family stored personal
possessions and effects, in Western Australia, in anticipation of the period of the overseas assignment, and their return.
Additionally, I accept that it was a term of the assignment that the applicant and his family, regularly return to this State, on
annual leave. Allowances were payable for this purpose.

183 On all of the evidence, I accept and find, that the applicant’s overseas assignment to COPI, from WAPET, as it then was, and
subsequently the respondent, involved an inextricable linkage between his employment by WAPET, and his assignment “on
loan” to COPI in America.

184 From all of the evidence I also find, that overseas assignments of this kind, were and are an integral part of the business of the
Chevron group of companies globally, including the respondent. In all cases, it seems that the “home” organisation, in
accordance with the “standard” FDLAs, provides that the “home” organisation is maintained as the employer for payroll and
benefit purposes, and career management, discipline and termination of employment.

185 I am satisfied that on his arrival in America in July 1999, the applicant commenced his engagement with COPI, as contracts
administrator for the EGP3 project. Shortly thereafter, unilaterally, the applicant’s residential status was changed from RIA to
TIA. On the evidence, I accept that this had financial implications for the applicant. Whether or not such a change was
permitted by the general conditions of the FDLA, is unnecessary to finally determine.

186 On the evidence, I also accept that at least initially, the applicant experienced some difficulties in his working relationship
with Ms Callister, although that appears to have largely been resolved on the evidence. In terms of the applicant’s initial
performance, I am satisfied on the evidence, indeed as reflected in the December 1999 - January 2000 annual performance
review, that the applicant’s work performance was very good, if not exemplary. Indeed, on the evidence which I accept, the
applicant received on a continuous process, almost from his commencement on the EGP3 project, commendations, rewards
and recognition from senior management, of his strong performance, and in particular, his “no-nonsense and occasionally
confrontational demeanour that is characteristic of some of the best contracting professionals I have worked with.” (Emails
from Illanne, C. Vice President to Gary Hagstrom, 11 June 2000, annexure AR49 to exhibit A1 at 698). Set out in the
evidence in some detail, and referred to in the applicant’s outline of written submissions at par 37 are references to the
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commendations, awards and praise for performance, and performance review results, all of which are uncontroverted on the
evidence and which I accept.

187 I also accept Mr Bucklin’s evidence however, that he did note, in the January 2000 performance review, some areas described
as “development opportunities”, which were later described as “soft skills”, where some improvement could be made by the
applicant.

188 I am also well satisfied on the evidence, which evidence involved copies of quite voluminous policies and procedures, that the
Chevron group of companies, including COPI and the respondent, had a very strong policy commitment to ethical and honest
business conduct, involving not just compliance with corporate and in the case of the applicant, contracting principles and
policies, but also “capital stewardship”. The Commission understands the latter concept, from all of the many materials in
evidence, to involve not just compliance with policies and procedures, but a display of behaviour, consistent with the highest
levels of ethical and honest conduct in the workplace. I accept the applicant’s evidence, uncontroverted, that the chief
executive officer of Chevron at the time, Mr O’Reilly, placed very significant store on these obviously important areas of
corporate responsibility. I accept also, that this particularly applied, in dealings between Chevron group companies, and
foreign governments and agencies, with which Chevron group companies regularly had dealings and indeed partnerships,
involving their various activities globally.

189 I unequivocally accept the applicant’s evidence, and indeed the respondent’s own evidence, that the applicant had a strong
history and indeed a characteristic, which characteristic was sought after by the respondent, for vigilance towards these
matters. This characteristic on the evidence, was quite frequently referred to by senior management of COPI, as being an asset
to the EGP3 project team, in its dealings with contractors involved in the project. Again, this was not controverted on the
respondent’s own evidence.

190 Additionally, I am satisfied on the evidence and I find, that in relation to corporate governance and capital stewardship, the
applicant was expressly encouraged by senior in house counsel for Chevron Mr Scott, consistent with Chevron policies, to be
diligent and vigilant in relation to corporate governance matters.

191 In relation to the applicant’s role within contracts administration specifically, I am satisfied on the evidence that the applicant
had an audit role in relation to contracts administration and related issues. This is clear in my opinion, from annexure AR24 to
the applicant’s affidavit of 14 March 2003, at p 314. Furthermore, in relation to the applicant’s position description as
contracts administrator, not only was audit a specific responsibility of the applicant, but very tellingly, in an email
communication from Mr Bucklin to the applicant, dated 15 May 2001, which was annexure AR65 to the applicant’s main
witness statement, at p 1047, quite clear reference is made by Mr Bucklin, to the applicant’s compliance responsibility. In
particular, par 4 of this communication, makes it quite plain, and I find, that Mr Bucklin regarded the applicant as having full
delegated responsibility for contracting compliance and conformance, consistent with Chevron policy or “JOA” stipulations,
on all such matters. This of course must be seen as separate and in addition to, and I find, the general corporate governance
responsibilities of all employees, referred to in the “YOUR ROLE” section of the “Chevron Way” policy document, set out
earlier in these reasons.

192 I am also satisfied on the applicant’s evidence and supported by the evidence of Mr Bucklin, uncontroverted, that the
applicant was sought after by other senior management of various projects, to provide assistance because of the applicant’s
reputation, skills and expertise. On the evidence I find, that in respect of services rendered by the applicant, to these projects,
he received commendations and high praise, from the senior management involved, including representatives from overseas
governments.

193 I am satisfied and I find, that in January 2000, the applicant’s employment with WAPET was terminated and the applicant
was offered and accepted, a contract of employment with the respondent, effective 1 February 2000. I am satisfied on the
evidence, that the offer and acceptance were in terms as set out in the documents reproduced in whole or in part, at par 50 of
these reasons above. On and from 1 February 2000 therefore, the applicant ceased to be employed by WAPET, and
commenced employment with the respondent. I note however, that by the terms of the undated letter from WAPET
confirming this arrangement, set out above, it is noted that the respondent took over the applicant’s entitlements accrued with
WAPET, to that time. This was also confirmed in the respondent’s letter of 25 January 2000, set out above, and additionally,
the respondent’s letter also indicated that it would recognise the applicant’s prior service with WAPET, for benefit purposes.
This was made clear in my view, by the second paragraph of this letter.

194 The precise effect of this transaction, in terms of the applicant’s various claims, is a matter I deal with below.
195 Thereafter, I am satisfied on the evidence that the applicant continued to perform his duties in an exemplary matter.
196 As a part of the applicant’s annual performance review for 2000, I accept on the evidence, that a “Key Customer Survey” was

undertaken by Mr Bucklin, as a part of the performance review process, for employees reporting to him on the EGP3 project.
I accept on the evidence, that the applicant had significant difficulties with this survey, both in terms of its methodology, and
therefore, the validity of its responses. Although hearsay, it would appear that the applicant was not alone, in these criticisms.

197 At about the same time, the applicant raised concerns about his salary and grade level, arising from the terms of his overseas
assignment arrangement. I accept, that the applicant felt that he was under classified, in terms of his level of experience and
qualifications, relative to the appropriate COPI salary and status levels. I also accept on the evidence, that this was a matter
that was initially raised by the applicant, during the course of his negotiations for the overseas assignment, with Mr Bucklin,
and that he understood that this matter would be subsequently addressed, through the performance review process.

198 During the early part of 2001, I am satisfied and I find, that the applicant’s concerns in relation to his salary and grade level
and hence quest for promotion, took on some significance. On the evidence, I accept that Mr Bucklin, in good faith,
represented to his work group, that the applicant was worthy for promotion and supported him in this regard. However, it is
the uncontroverted evidence that the applicant’s request for promotion was denied, in the main it seems, because of perceived
deficiencies in the applicant’s “soft skills”, that is, his dealings and interactions with others. Somewhat curiously however, I
pause to observe at this stage, that on the evidence, the applicant’s tenacity, and suggested aggression in dealing with
contractor matters seemed to be regarded by the respondent, at the most senior levels of management, as a valuable asset. It is
therefore somewhat surprising, that the question of “soft skills” would ultimately be a factor seen as a negative trait, for the
purposes of promotion of a senior contracts administrator, such as the applicant. Nonetheless, on the evidence, this was the
outcome.

199 Thereafter, as a consequence of meetings between the applicant, Mr Bucklin and other senior management, the applicant was
invited and accepted the offer to progress his issue with salary/grade level and promotion, through the Chevron internal
processes. I am satisfied and I find that these processes, including the STEPS process, were available to employees for these
very purposes.

200 Whilst the applicant continued on the EGP3 project, effective May 2001, his residential status was again changed from TIA to
RIA, and I find accordingly. I accept the applicant’s evidence, that this was a significant change for him and his family, in
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terms of his benefits for housing and accommodation purposes. I also accept the applicant’s evidence, that on the strength of
this change, he and his family entered into long term arrangements, in anticipation of remaining in Houston for at least the
foreseeable period at that time, of about two and one quarter years. Contemporaneously with this change, the applicant
received a memorandum from Mr Crook in April 2001, confirming this arrangement, and referring to the remaining duration
of his assignment, of 2.25 years.

201 On the evidence I accept, that the applicant continued to perform his duties in an exemplary matter. For example, in the
interim performance management review, contained at annexure AR47 to exhibit A1, carried out in September 2001, at 618,
the overall comment by Mr Bucklin concerning contracting strategy development and implementation is that the applicant
performed at an outstanding level. In this interim performance management review also, I am satisfied and I find, that very
positive observations are made about the applicant’s teamwork and interactions with other project personnel. Taken as a
whole, this interim performance management review can only be described as excellent and I find accordingly.

202 I accept on the evidence that in particular during the course of 2001, the applicant developed genuine concerns in relation to
some corporate governance and capital stewardship issues. These matters were quite succinctly set out in the
“OBSERVATIONS AND EXPERIENCES” document, prepared by the applicant, referred to at par 67 above. I accept on the
evidence, the applicant’s view that these matters were of concern to him, in particular the allegations concerning Ms Shields,
regarding inappropriate use of corporate credit cards. I also accept on the evidence, that consistent with his role as an
employee, but also specifically as contracts administrator, as noted above, the applicant regarded these issues as matters that
he was entitled, indeed obliged to have regard to in the workplace. I do not accept the respondent’s allegation, as evidenced in
some of the documentary material, that these issues raised by the applicant, were in some way a “smokescreen” for his
dissatisfaction over salary and grade level issues.

203 Moreover, given the applicant’s characteristic, recognised by the respondent himself, for vigilance in these matters, in my
opinion, the applicant’s approach to these matters was entirely consistent with his approach to ethical and honest business
practices in the workplace generally, and in relation to contracts administration in particular.

204 I am satisfied that in relation to these issues, Mr Ciabattari, did provide the applicant with information in respect of his own
concerns about some of these issues, in particular those matters relating to Ms Shields.

205 I am also satisfied on the evidence, that the applicant, consistent with the terms of Chevron policies, raised his initial concerns
with at least Messrs Bucklin and Pastor, who it seems, did not dissuade the applicant from maintaining an interest in these
matters. I am also satisfied and I find, that Mr Ciabattari, provided to the applicant some CD-ROM disks, which he informed
the applicant, contained some information that may be of interest to the applicant. I accept on the evidence, that at that time,
the applicant was not told by Mr Ciabattari, what information was on these disks, and he did not attempt at that time, to open
them. I also accept on the evidence that the applicant only briefly attempted to open one of the CD-ROMs, prior to his
removal from the EGP3 project on 16 November 2001.

206 In the meantime, I accept that the applicant initiated the STEPS process, to progress his grievance regarding lack of
promotion. That process involved Messrs Bucklin, Pastor, Wilcox and the applicant. In relation to the STEPS process, I note
the conflicting evidence between Mr Hogan and Mr Wilcox, in relation to whether this was an appropriate process to address
the applicant’s grievances. Mr Hogan thought that it was, and Mr Wilcox thought that it was not. Despite this however, I
accept on the evidence that the first step of the process was undertaken, and the second phase arranged for 13 November
2001, which as I have already observed, turned out to be much more than a STEPS meeting.

207 As to the events of 13 November, I am satisfied on the evidence that the applicant was informed, without any forewarning,
that he was being removed from the EGP3 project. Without reservation, I accept the applicant’s evidence, that this
announcement, at a meeting which was supposed to be a further progression of resolution of his grievance, took the applicant
greatly by surprise and led him to become considerably upset. I also find that the decision to return the applicant to Australia
was made some time well before 13 November, possibly as early as 5 November if not prior. As I have observed, the
applicant had no inkling of this whatsoever. On the contrary, given the general tenor of feedback from COPI senior
management regarding his performance on the project, the indications were at that time, all the other way.

208 As to the alleged disruptive conduct of the applicant, I have already observed, that there was no direct evidence of this at all.
The only evidence going to this issue was adduced indirectly through Mr Bucklin, based upon what other persons had
allegedly told him. Surprisingly to say the least, in cross-examination, not only did Mr Bucklin confirm he was not present at
any time when such alleged conduct occurred, but also, these matters were not discussed with him in detail it seems until
November 2002, 12 months after the applicant left the project. In this connection, the following exchange took place in cross-
examination of Mr Bucklin at 761 – 762T—

“Now, at paragraph 141 of your statement you say that you spoke to Cohagen?---Yes.
And were you present when the actions that he attributes to Mr Ross took place?---I was at the office occasionally.
Yes. Were you present when Mr Ross, in the presence of Mr Cohagen, espoused the views that Mr Cohagen says - - refers
to there?---Not him - - not Tony espousing the views to Randy? Cohagen. I was not present for that.
Were you present when - as is alleged by James - Ross would disrupt the conversation with James?---I was not.
Were you present when, as alleged by Cook, Tony was constantly sitting down in her office and complaining about the
company?---I have seen Tony in her office quite a few times but I were [sic] not present.
So he might be there in the course of ordinary business, might he not?---Yes, from my perspective.
Now, you say that she says that Tony told her that he already had an attorney and would get $500,000. You weren’t
present when that was said to her?---I was not present.
And you were not present when, as she alleges, Ross told her that he was taking notes on people, including Shield, Pasta
[sic] and you?---I was not present.
And you were not present at any of the discussions referred to by Ciabattori or Matski? in the next two paragraphs?---I
was not present.
On what date did you discuss these matters with these people?---I don’t know the date. It would’ve been in November of
last year.
November of last year or November 2001?---November of 2002.
Did you make a note of the conversations?---These are my notes.
Did you make a note of the conversation at the time the conversation took place?---Yes.
Where is that note?---That does not exist.
So there is no note of the - - no contemporaneous note of the conversations?---No, there is not.”
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209 I have grave reservations about the reliability of that evidence. It is not a matter of Mr Bucklin’s credibility, but rather, the
total absence of any direct, probative evidence at all, about the very acutely important matter, that being the sole alleged
reason for the removal of the applicant from the EGP3 project. I accept the applicant’s evidence that he denies any untoward
disruption in the Enercon offices, but I do accept, as he said in evidence, that he did inform certain employees, that he was
pursuing his promotional issue through internal processes. This in my view is a far cry from the allegations made by the
respondent.

210 Moreover, I am also satisfied and I find that the allegations of the respondent, as to alleged disruptive influences, are quite
inconsistent with Mr Bucklin’s own evidence. He sent an email dated 13 November 2001, which was at annexure AR9 to the
applicant’s affidavit of 14 March 2003, in the following terms—

“Jerry,
Nothing unusual to report. Tony returned to work Monday after our meeting and is back to progressing his work
(offshore geotechnical contracts, etc.). This is good news as I’ve seen a few new emails between him and Susan. He has
informed some co-workers of his status and disappointments. I’ll be stopping by and checking in with Tony at Enercon
today or tomorrow afternoon. Will keep an eye on things and report anything of concern.
Cheers, Don.”

211 In my view on the evidence, these events were quite remarkable. It appears that on all of the evidence, up to shortly prior to
November 2001, the applicant was a very highly regarded senior contracts professional working in the EGP3 project team. It
appears that somewhat suddenly, the applicant went from that level of standing, to assuming some sort of pariah status within
the organisation.

212 I do not therefore accept, that prior to or after 13 November, the applicant had in some way, misconducted himself such that it
warranted his removal from the project, much less his summary removal as it turned out.

213 Moreover, on 16 November, in the early hours of that day, I accept on the evidence, that the applicant was indeed “evicted”
from his office, by Mr Bucklin, in the company of Mr Wilcox, and a Chevron security officer. Not only did this occur, but I
accept on the evidence and I find, that it occurred totally without forewarning, and the applicant was summarily marched off
the premises of Enercon, and precluded from either returning to that office or the Wilcrest building, save for the purpose of
packing his belongings the next day on 17 November, in the company of his wife Mrs Ross, under the supervision of Mr
Bucklin.

214 On this evidence, I am satisfied and I find that the applicant was removed from the premises in a manner that was humiliating
to him and it would seem on the evidence, totally unwarranted.

215 I also accept the applicant’s evidence, that as he was refused access to his laptop computer from that point, he had no access
to personal information, important to him for the purposes of him and his family’s demobilisation back to Australia.

216 I also find, that the applicant’s summary removal from the Enercon offices, in circumstances which can only be described
reasonably as aggravating, occurred shortly after Messrs Bucklin, Pastor and Wilcox, became aware that the applicant was
proposing to send a lengthy communication to the chief executive officer of Chevron, in relation to his perceptions of
violations of the “Chevron Way” and capital stewardship principles. It is to be noted, as put in the applicant’s written
submissions, that this and indeed some other material was not discovered until about 10 March 2003, despite earlier requests,
directions and orders and an undertaking by the respondent, in relation to discovery and production of documents.

217 Additionally, I also find that at no time prior to his summary removal from the Enercon offices, was the applicant informed in
any manner at all, that his alleged conduct was unsatisfactory or disruptive. In this regard, I refer to the following cross
examination of Mr Bucklin, appearing at 728 – 730T—

“There was no performance improvement plan in place for Mr Ross?---What do you mean by “performance improvement
plan”?
I mean a performance improvement plan as set out in the website which we’ve been referred to in these proceedings as
ChevronTexaco performance central. Are you familiar with that website?---Yes, there was no performance improvement
plan initiated for Tony Ross.
Now, you indicated to us yesterday that you believed that one ought to deal fairly with persons with whom you worked?---
I did.
Can I put it to you that before effecting [sic] a person adversely with respect to the job that they are currently doing and
before making a decision with respect to that person that fairness demands that a person be heard in their own defence,
effectively. Do you agree with that?---On a performance issue I could agree with that.
Would you say it’s different on a conduct issue?---My understanding is that it is.
Where did you obtain that understanding from in relation to the circumstances of Mr Ross?---From the existence of the
processes and procedures that the corporation provides for grievances.
And which particular process and/or procedure did you have in mind?---The ombuds? process which is intentionally
separated from performance management process and the STEPS process.
But the outcome of an onwards? process isn’t, with respect, a decision by the onwards person [sic] to release a person
from a project or terminate the job they’re in, is it?---I don’t know enough about the onwards [sic] process results and
experience to be able to answer that question.
Can I put it to you that releasing a person from a project or terminating the job that they’re in is also not an outcome
arising from the STEPS process?---I’ve only been through the STEP process one time. I can speak to? that with
experience.
Well, which process or procedure of ChevronTexaco did you rely on in failing to give this witness the opportunity to
defend himself before he was told that he would no longer be working on this project?---Could you repeat the question,
please?
Which ChevronTexaco process or procedure did you rely upon in determining that Mr Ross was not entitled to be heard
in his defence before you released him from this project?---We used the processes that were available - - made available
by the corporation, the onwards process and the STEPS process.
Yes. And you just conceded that they don’t relate to releasing a person from the project, do they?---I don’t have enough
experience to - - to be able to answer that question.
Well, apart from those two processes which process or procedure did you rely on and if you didn’t rely on any, just tell
us?---Well, a large part of our reliance was on the fact that he was on a temporary loan assignment and -—
So he was a foreign national and you could just shunt him back home was the rationale?---I wouldn’t put it in those
words.
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MR LUCEV: Let me put it in different words for you then. Because he was, as you assert - - I don’t necessarily accept
that but from your point of view because he was on temporary loan assignment he could simply be returned to his home
organisation?---Yes.
Without any form of due process, as you would probably call it?---The issue was his behaviour in the office -—
Yes?--- - - toward? the final days and we took action on that.
Yes. And you took action and made decisions on that without giving him the opportunity to put his point of view?---His
point of view was brought up going through all of the processes that were attempting to be utilised to resolve the situation
and the situation wasn’t resolved in the period of the? end? resolvable?.
So do you say that he was removed from the Houston offices as a consequence of the non resolution of the STEPS
process?---He was not removed as a consequence of that.
Why didn’t, on the 14th or 15th of November, you simply sit him down and give him a lawful direction not to do “X” or
“Y”?
MR SHEPHERD: Well, Commissioner, that calls for some -—
MR LUCEV: Well, I hope my learned friend isn’t going to suggest the answer.
MR SHEPHERD: - - calls for some speculation.
KENNER C: Well, no, I don’t think so. I think ...(indistinct)... . Just put the question, Mr Lucev.
MR LUCEV: Yes.
(TO WITNESS): Why didn’t you, on the 14th or 15th of November, 2001, simply sit Mr Ross down and say, “Do not do
this”, or, “Do not do that”, and give him a lawful direction to that effect?---Things had gotten out of hand by that point
and we were very disturbed and our project team was being distracted by Tony and didn’t see at that time that there was
any way to resolve it because it had been escalating.
You didn’t try to resolve it in that way though, did you?---I did not.”

218 As a consequence of these events, I accept the applicant’s evidence that he suffered a very large financial impact as a
consequence of being repatriated back to Australia, and no longer being employed on the EGP3 project. Additionally, I accept
the applicant’s evidence, that effectively, both he and his family were cut adrift in Houston, with the human resources
management instructed to not assist him in any way, apart from in making travel arrangements to repatriate both himself and
his family back to Australia.

219 Also, on the evidence, I am satisfied and I find, that even prior to the departure of the applicant and his family from Houston,
steps had been put in train for his ultimate dismissal. In this respect, I refer to email communications of 7 November
2001 from Mr Hogan, referred to in the outline of evidence above. It is also plain on the evidence of Mr Wilcox, that he was
aware of the imminent removal of the applicant, from the project, even though he was the facilitator for the STEPS process,
which process clearly, had not come to a conclusion prior to the applicant’s removal on 16 November.

220 On the evidence, I also find that the applicant did use the respondent’s “hot line” facility, to communicate his concerns and
furthermore, send a lengthy email to the chief executive officer of Chevron, Mr O’Reilly, airing his complaints. The
Commission can only accept at face value, the applicant’s offer to travel at his own expense, to discuss his concerns with Mr
O’Reilly. I do not find that this to be the conduct of a person with some form of ulterior motive to damage the company or
any of its officers.

221 As to steps taken to demobilise both himself and his family, I accept on the evidence that the applicant had to terminate long
term lease arrangements for a residence, and cut short other arrangements, in order to facilitate he and his family’s return to
Australia.

222 On his return to Australia, I find that the applicant was, effective 1 January 2002, reverted to “domestic terms and conditions
of employment” with the respondent. In the meantime, the applicant’s PDC sponsor Ms Woods, took some steps to source an
alternative overseas assignment for the applicant, including an email communication and a teleconference. I find accordingly.
I find that this was the extent of Ms Woods’ contribution to the applicant’s job search and assistance to him.

223 Additionally, in relation to this matter, on the evidence I am satisfied and I find that Mr Jones, an influential and senior
former PDC sponsor, sent the email referred to at par 119 above, which email was then disseminated broadly amongst senior
management, including that of the respondent. I find that communication to be most damaging towards the applicant, from a
person whom it seems, the applicant had never met.

224 Ultimately, and I find, the applicant was made redundant on 17 January 2002, by the respondent. Prior to this, I accept on the
evidence, that the applicant was not given an opportunity to be considered for the maternity leave position referred to above;
was not given the option of taking his considerable period of accrued leave entitlements; and also, was not given that
opportunity to enable him to be considered for the contract managers position for the Gorgon Project, in relation to which a
selection was made in September of 2002, amongst other possibilities.

225 After the applicant’s dismissal on the grounds of redundancy, I am satisfied that the applicant took steps to obtain, and did
obtain, other employment. I am satisfied on all of the evidence that the applicant attempted to mitigate his loss, as he is
required to do. I am not satisfied that the respondent has discharged the obligation on it to establish the applicant did not do
so: Growers Market Butchers v Backman (1999) 79 WAIG 1313.

226 As to my specific findings in relation to the misconduct allegations raised by the respondent, I deal with those matters below,
when considering this matter.

Consideration
Jurisdiction
227 The first matter to determine is whether the applicant’s claims are within the jurisdiction of the Commission.  In particular, is

the issue as to whether, given that the applicant’s employment over the few years prior to its termination, took place overseas,
the claims are “industrial matters”, cognisable within the Commission’s jurisdiction.  Relevantly, the definition of industrial
matter in s 7 of the Act provides as follows—

““industrial matter” means, subject to section 7C, any matter affecting or relating or pertaining to the work,
privileges, rights, or duties of employers or employees in any industry or of any employer or employee therein
and, without limiting the generality of that meaning, includes any matter affecting or relating or pertaining to — 
(a) the wages, salaries, allowances, or other remuneration of employees or the prices to be paid in respect of

their employment;
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(b) the hours of employment, leave of absence, sex, age, qualification, or status of employees and the mode,
terms, and conditions of employment including conditions which are to take effect after the termination of
employment;

(c) the employment of children or young persons, or of any person or class of persons, in any industry, or the
dismissal of or refusal to employ any person or class of persons therein;

(ca) the relationship between employers and employees;
(d) any established custom or usage of any industry, either generally or in the particular locality affected;
(e) the privileges, rights, or duties of any organisation or association or any officer or member thereof in or

in respect of any industry;
(f) in respect of apprentices or trainees — 

(i) their wage rates; and
(ii) subject to the Industrial Training Act 1975 — 

(I) their other conditions of employment; and
(II) the rights, duties, and liabilities of the parties to any agreement of apprenticeship or

training agreement;
(g) any matter relating to the collection of subscriptions to an organisation of employees with the agreement

of the employee from whom the subscriptions are collected including —
(i) the restoration of a practice of collecting subscriptions to an organisation of employees where that

practice has been stopped by an employer; or
(ii) the implementation of an agreement between an organisation of employees and an employer under

which the employer agrees to collect subscriptions to the organisation;
[(h) deleted]
(i) any matter, whether falling within the preceding part of this interpretation or not, where — 

(i) an organisation of employees and an employer agree that it is desirable for the matter to be dealt
with as if it were an industrial matter; and

(ii) the Commission is of the opinion that the objects of this Act would be furthered if the matter were
dealt with as an industrial matter;

and also includes any matter of an industrial nature the subject of an industrial dispute or the subject of a
situation that may give rise to an industrial dispute but does not include — 
(j)compulsion to join an organisation of employees to obtain or hold employment;
(k) preference of employment at the time of, or during, employment by reason of being or not being a

member of an organisation of employees;
(l) non-employment by reason of being or not being a member of an organisation of employees; or
(m) any matter relating to the matters described in paragraph (j), (k) or (l);”

228 Additionally, “industry” for the purposes of the Act, is defined also in s 7 as follows—
““industry” includes each of the following — 

(a) any business, trade, manufacture, undertaking, or calling of employers;
(b) the exercise and performance of the functions, powers, and duties of the Crown and any Minister of the

Crown, or any public authority;
(c) any calling, service, employment, handicraft, or occupation or vocation of employees,

whether or not, apart from this Act, it is, or is considered to be, industry or of an industrial nature, and also
includes — 
(d) a branch of an industry or a group of industries;”

229 Furthermore, the extra territorial operation of the Act is set out in s 3 which provides as follows—
“3. Application off-shore

(1) Subject to subsections (5) and (6) where any industry is carried on — 
(a) partly within the State and partly within an area to which this subsection applies; or
(b) wholly or partly in an area to which this subsection applies, and — 

(i) facilities for servicing or supporting that industry are maintained in the State by or on
behalf of the employer concerned;

(ii) the employer concerned is connected with the State;
(iii) that industry is carried on from, or on, or by means of, an aircraft, ship, or vessel

certificated, registered, or licensed under a law of the State or by a public authority, or
which is required to be so certificated, registered, or licensed;

(iv) that industry is carried on from, or on, or by means of, a rig or other structure, installation,
or equipment, the use or function of which is regulated by the State or by the State and the
Commonwealth, or is required to be so regulated;

(v) that industry is authorised or regulated by the State or by the State and the Commonwealth;
or

(vi) that industry is carried on pursuant to a law of the State,

then this Act applies to and in relation to that industry in so far as any employment relates to the area to which
this subsection applies and in any such case this Act also applies to and in relation to any industrial matter or
industrial action related thereto, and any jurisdiction, function, duty, or power exercisable, imposed, or
conferred by or under this Act extends thereto.
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(2) An employer shall, for the purposes of subsection (1), be connected with the State if that employer — 
(a) is domiciled in the State;
(b) is resident in the State, normally or temporarily;
(c) being a body corporate, is —

(i) registered, incorporated, or established under a law of the State;
(ii) taken to be registered in the State; or
(iii) a related body corporate of such a body for the purposes of the Corporations Act 2001 of

the Commonwealth;
(d) in connection with the industry concerned, has an office or a place of business in the State; or
(e) is the holder of a licence, lease, tenement, permit, or other authority, granted under a law of the

State or by a public authority under or by virtue of which the industry is carried on.
(3) The areas to which subsection (1) applies are — 

(a) that area situate west of 129 ° of east longitude reckoning from the meridian of Greenwich, that is
part of the areas known as and comprised within — 

(i) the Australian fishing zone as defined by the Commonwealth Fisheries Act 1952 2; or
(ii) the continental shelf, within the meaning of the Convention on the Continental Shelf a copy

of which in the English language is set out in Schedule 1 to the Commonwealth Petroleum
(Submerged Lands) Act 1967;

(b) any other area seaward of the State to which from time to time the laws of the State apply or, by a
law of the Commonwealth, are applied.

(4) For the purposes of any proceedings under this Act an averment in the application or process — 
(a) that an employer was, pursuant to subsection (2), at a specified time or during a specified period

or at all material times connected with the State; or
(b) that any conduct, event, circumstance, or matter occurred, or that any place is situate, within an

area referred to in subsection (3),
shall, in the absence of proof to the contrary, be deemed to be proved.

(5) Subsections (1), (2), and (3) shall not be construed as applying this Act to or in relation to any person,
circumstance, thing, or place by reason only of the operation of paragraph (c) of the interpretation of
the term “industry” set out in section 7(1) unless this Act would also apply by reason of the operation of
subsection (1).

(6) Effect shall be given to subsections (1), (2), and (3) only where this Act or any provision of this Act
would not otherwise apply as a law of the State, or be applied as a law of the Commonwealth, to or in
relation to any person, circumstance, thing, or place.”

230 The meaning and effect of these provisions, in a case with some similarities to the present, were considered by the Industrial
Appeal Court in Parker v Tranfield (2001) 81 WAIG 2505.  In this case, the employee was employed in this State as an oil rig
surveyor, by the employer that carried on the business of the survey and commissioning of marine vessels.  The employee
entered into a written contract of employment in Western Australia. The employer had its principal place of business in this
State, but also had a branch office in Houston, Texas, in America.  The employee actually performed all of his work for the
employer in both Singapore and France.  He did not actually perform any work in this State.  He was however, paid from
Western Australia and travelled frequently between Singapore, France and Western Australia. The employee was dismissed
in this State it seems.

231 In considering whether the applicant’s claim of unfair dismissal was within the jurisdiction of the Commission, McKechnie J
considered the relevant common law principles as to the extra-territorial effect of legislation and said at 2506—

“12 It is not disputed that the Western Australian Parliament may make laws for the peace, order and good
government of Western Australia and that pursuant to this power its laws may have extra-territorial effect.

13 In R v Foster; Ex parte Eastern and Australian Steamship Co Ltd (1959) 103 CLR 256 the High Court held that
the Commonwealth Conciliation and Arbitration Commission had jurisdiction to make a binding award in respect
of a log of claims served on a shipping company whose ships, registered in London, traded between South
Australia and Japan. Dixon CJ was of the view that there was sufficient connection with Australia because the
disputants were, for the most part, connected by residence, or the likes, with Australia and the demands were
made with respect to employment for which masters, officers, and engineers were engaged in Australia.

14 Taylor J at 289 took the view that it was necessary for there to be a substantial connection with Australia.
15 Windeyer J, although in dissent on the overall decision, on this point expressed the position as follows at 311—

“Prima facie Commonwealth statutes ought not to be so construed as authorising any subordinate
law-making body to deal with matters which have no real and substantial connexion with Australia or
to make any rules except such as can be directly or indirectly enforced by the authority of Australian
courts.”

16 Later decisions of the High Court appear to have moved from the requirement of a “real and substantial
connexion” to a less substantial connection.

17 In Pearce v Florenca (1975-76) 135 CLR 507 the High Court considered the validity of the Western Australian
Fisheries Act.

18 After discussing the rule requiring a relevant connection between the personal circumstances on which the
legislation operates and the State, Gibbs J said—

“For that reason it is obviously in the public interest that the test should be liberally applied, and that
legislation should be held valid if there is any real connexion - even a remote or general connexion -
between the subject matter of the legislation and the State. And it has been established by a series of
well-known decisions, which are collected in Cobb & Co Ltd v Kropp [1967] 1 AC 141, at
pp 154-156, that within their limits the legislatures of the States have powers ‘as plenary and as
ample’ as those of the Imperial Legislature itself. It would seem anomalous and unfitting that the
enactments of such a legislature should be held invalid on narrow or technical grounds.”
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This test was followed by the High Court in the Union Steamship Co of Australia Pty Ltd v King (1988)
166 CLR 1 by the Court at 14.

19 The cases are not precisely analogous in that the appellant does not dispute that the Industrial Relations Act
1979 might have extra-territorial effect in a proper case. Instead it is contended that the particular facts have no
sufficient connection with the State. However, I consider the principles expressed in Pearce v Florenca and
confirmed in Union Steamship v King are generally applicable to resolve factual questions about the
extra-territorial effect of the Industrial Relations Act in particular circumstances.

20 As a result it may be that the nexus between the factual circumstances and Western Australia may not be so
substantial as the Commission considered necessary to ground jurisdiction. A real, even though a remote, or
general connection with Western Australia is sufficient.”

232 His Honour, on the facts of the matter before the Court, concluded that it was not necessary for the applicant to have
physically worked in the jurisdiction to attract it and at 2507 observed—

“34 As to grounds (c), (d) and (e), there was a real connection with Western Australia. The employer’s business was
in Western Australia. The contract of employment was made in Western Australia. Payment of the employee’s
salary was made in Western Australia. Repatriation on completion of a project was made to Western Australia.
The fact that the employee was required to work entirely overseas for a Western Australian business does not
prevent the conclusion that there was a real connection with Western Australia.”

233 In considering this issue, Hasluck J, referred to relevant decisions of the High Court on point and said at 2509—
“67 One of the clearest statements that legislation is presumed not to have extra-territorial effect appears in

Jumbunna Coal Mine NL v Victorian Coal Miners’ Association (1908) 6 CLR 309 at 363. O’Connor J said—
“In the interpretation of general words in a Statute there is always a presumption that the legislature
does not intend to exceed its jurisdiction. Most Statutes, if their general words were to be taken
literally in their widest sense, would apply to the whole world, but they are always read as being
prima facie restricted in their operation within territorial limits. Under the same general presumption
every Statute is to be so interpreted and applied as far as its language admits as not to be inconsistent
with the comity of nations or with the established rules of international law.”

68 Nonetheless, it is now apparent from the reasoning of the High Court in the Union Steamship case, that it is
within the competence of the State legislature to make any fact, circumstance, occurrence or thing in or connected
with the territory the occasion of the imposition upon any person of rights and obligations. It is also within the
competence of the legislature to base the imposition of liability on no more than the relation of the person to the
territory. The relation may consist in presence within the territory, residence, domicile, carrying on business
there, or even remoter connections. If a connection exists, it is for the legislature to decide how far it should go in
the exercise of its powers.”

234 And further, in applying the law to the facts of the appeal, Hasluck J came to the following conclusion at 2510—
“76 When one turns to the details of the matter, I consider that the Full Bench was correct in holding that the location

of the physical activities undertaken by the employee should not be regarded as the decisive factor. The industry
or calling of the employer was essentially the provision of services to other industries operating in the general
field of offshore marine projects. There were various features of the relationship between the parties which point
to a real and substantial connection with this State. There was evidence before the Commission that the
employer’s principal place of business was at Bunbury and that managerial functions relating to the supply of
labour services were performed at that place of business, including negotiation of the relevant contract of
employment and the payment of remuneration pursuant to the contract.”

235 Similarly in this case in my opinion, there was ample connection between the applicant’s employment and the activities of the
respondent, to ground jurisdiction.  The respondent, and its predecessor, WAPET, conducted its affairs from Western
Australia.  The applicant was employed in this State by both entities. He was paid from Western Australia, and, in accordance
with the express terms of his contract of employment, was the responsibility of the “home organisation”, under the FDLA,
which were initially WAPET and subsequently, the respondent.  The applicant also maintained a residence in this State for
which he was paid an allowance by the respondent.  The applicant was entitled to travel back to Western Australia with his
family for annual leave purposes.  On the summary termination of the overseas assignment, the applicant and his family were
repatriated to Western Australia.

236 It was also clear on the evidence, that the respondent, through in particular Messrs Crook and Hogan, maintained an ongoing
and close involvement with the applicant’s engagement whilst on the overseas assignment.

237 In summary, I am not to any extent persuaded that the applicant’s claims are beyond the Commission’s jurisdiction and power
on this ground.

238 The respondent submitted that the applicant’s claims for denied contractual benefits were not industrial matters, for two
reasons. As the Commission understood the respondent’s submissions, the first basis for this proposition was on the authority
of Hotcopper Australia v Saab (2002) 82 WAIG 2020.  In this case, the employee claimed from his employer, along with a
claim of unfair dismissal, the right under his contract of employment, to be issued shares and options in the respondent
company. The claim was made as a denied contractual benefit under s 29(1)(b)(ii) of the Act.  In this case, the Court came to
the conclusion that the applicant’s claim on this basis was not an industrial matter, on the foundation, as I apprehend the
judgments, that the essence of the claim for shares was a “private claim of a commercial nature”, according to Anderson J at
2024. Hasluck J also came to the view at 2025 that the applicant’s claim was of the same kind and thus not an industrial
matter for the purposes of the Act.

239 In my opinion, the circumstances of the applicant’s claims for denied contractual benefits in this matter are of a wholly
different kind to those under consideration in Hotcopper.  I cannot see any basis for concluding that the ratio in Hotcopper
has application to the applicant’s contractual claims in these proceedings. It would seem that the decision in Hotcopper turns
on its facts. In that case, the Court concluded that in effect a share allocation clause in a contract of employment did not
support a claim for an industrial matter under the Act.  According to the decision, the claim lacked the complexion or
ingredients of an industrial matter.

240 I do not see that principle as having any application to the present claim. The respondent submitted that allowances paid to the
applicant while on the overseas assignment, given that they compensated the applicant for expenses incurred while overseas,
were claims of a private and commercial nature. With due respect, I cannot see how this should be so. The allowances
payable to the applicant whilst on the overseas assignment, were payable to the applicant under and by virtue of his contract
of employment with WAPET, and latterly, the respondent. They were terms and conditions of his employment with the
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respondent. Moreover, these types of payments were on the evidence, common forms of payments to employees whilst on
assignments overseas, as a part of an employee’s remuneration. Payments of this kind, as allowances, generally, are paid to
compensate for some aspect of the work or the conditions under which work is performed. Allowances generally, are
common features of employment contracts and in my opinion, clearly have an industrial character and complexion.

241 Manifestly in my opinion, these matters were “benefits” under the applicant’s contract of employment with the respondent.
There is no claim in these proceedings, of the kind before the Commission in Hotcopper, by way of a claim to issue shares, to
warrant the conclusion that these allowances claims are other than an industrial matter for the purposes of the Act.

242 The next basis upon which it was said by the respondent that the applicant’s contractual claims were beyond the jurisdiction
of the Commission was that they should be properly characterised as damages. As the submission went, it was submitted that
relying on Hotcopper, that the applicant’s claim under s 29(1)(b)(ii) of the Act, for payment of the balance of the alleged
fixed term contract, was in reality one for monetary compensation in lieu of an expectation that he would continue to be
employed by the respondent on the overseas assignment.

243 Whilst in view of the conclusions I have reached below on this matter, it is not necessary for me to finally decide this aspect
of the jurisdictional challenge, I am not persuaded by the respondent’s arguments on these grounds.

244 As I understood the argument, reliance was placed on the judgment of Anderson J in Hotcopper, where His Honour referred
to the powers of the Commission under s 23A(1)(a) as it then was, to the effect that depending on how a claim is formulated,
in respect of an unfair dismissal application under s 29(1)(b)(i) of the Act, the remedies in such cases may be limited to
amounts accrued due under an express or implied term of the contract of employment, and not to monetary awards in the
nature of damages for a breach of that term.

245 I pause to make several observations about the respondent’s submissions on this point. Firstly, with respect and as recognised
by His Honour, these observations were obiter and His Honour did not finally decide the matter, in that the Court was without
the benefit of argument on the terms of s 23A(1)(a) of the Act. Secondly also, the issue did not arise in the proceedings the
subject of the appeal to the Court. Thirdly, in the instant case the claims are not brought pursuant to s 23A(1)(a) in any event,
in respect of the applicant’s unfair dismissal claim. The contractual benefits claim is clearly in my opinion, one brought,
pursuant to s 29(1)(b)(ii) of the Act, by the terms of the notice of application. This is a discrete provision of the Act enabling
an employee, whether dismissed or not, to bring proceedings alleging that he or she has been denied a benefit under his or her
contract of employment, not being one under an award etc. Of course, s 29(1)(b)(ii) of the Act is not a head of power in itself,
rather it deals with who may bring proceedings in the Commission and in respect of what kind of matters. The source of
power lies in s 23(1) of the Act enabling the Commission to enquire into and deal with a matter, as long as it is an industrial
matter for the purposes of s 7 of the Act.

246 Further, I do not read the judgements in Hotcopper to the effect that the Commission is, in relation to a claim under s
29(1)(b)(ii) of the Act, precluded from making an award in the nature of damages, or compensation. Indeed, on the contrary,
Anderson J (Parker and Hasluck JJ agreeing), seemed to suggest the opposite when he said at 2023—

“24 This does not necessarily mean that the Commission may not entertain a reference under s 29(1)(b)(ii) unless it is
in its form and in its terms a claim by an employee to recover in specie the precise benefit expressed or implied in
the employment contract. In the context of the exercise of jurisdiction to resolve an industrial dispute of the kind
described in s 29(1)(b)(ii), nothing much would seem to turn on the distinction between the two remedies
(damages and specific performance) in the general run of cases. It seems to me that if there is a dispute which is
an industrial matter, and the subject matter of it is a claim (in the sense of a complaint) of the kind defined in s
29(1)(b)(ii), it is a dispute that may be dealt with by the Commission on a reference by the employee. How it is
dealt with will be for the Commission to decide within the powers and discretions conferred on it by those
sections of the Act which regulate the manner in which the Commission may exercise its jurisdiction in any
particular case. Without intending to express a concluded view, I am inclined to think that this would include
making a monetary order for compensation - that is, a damages award - in an appropriate case, as long as its
purpose is to do no more than is necessary to “redress the matter by resolving the conflict in relation to the
industrial matter” - Welsh v Hills (1982) 62 WAIG 2708 - and as long as its effect is so limited.”

247 This view as expressed would appear to recognise the long standing approach in this jurisdiction in matters of this kind, to
enable employees to recover benefits under their contracts of employment. Once all of the ingredients of s 29(1)(b)(ii) are
established, in that the subject matter of the claim is a benefit to which the applicant in a given case is entitled, and it has been
denied, then the Commission is empowered under s 23(1) of the Act, consistent with the requirement of equity and good
conscience, to deal with that industrial matter. As long as in dealing with that industrial matter, the Commission resolves the
industrial dispute before it, then the Commission would seem to be empowered to make an order for compensation in respect
of a benefit denied.

248 In my opinion, with due respect to the respondent’s submissions, allegations that such claims are for damages is a distraction
from what is the real issue. Whilst aspects of the Commission’s jurisdiction in relation to making awards of money may be
regarded as in some respects analogous to damages awards, the Commission’s powers in dealing with industrial matters are
statutory in character and one must always look to the statute to enable the answer to be given whether any particular claim or
remedy sought is within power or not. As long as the remedy being granted is in the furtherance of the resolution of an
industrial controversy referred to the Commission, and is not otherwise precluded by the Act, then it would seem that it would
be within the Commission’s jurisdiction and power to grant such relief, consistent with the Commission’s requirement to act
according to equity, good conscience and the substantial merits of the case. As was recognised by the Commission in Welsh
that may extend, in the case of a claim for a contractual benefit, to an order for compensation in money for the benefit that has
been denied, as long as such an order is consistent with the resolution of the dispute and equity and good conscience.

249 I do not therefore accept the respondent’s challenge to jurisdiction on this basis.
Terms of the Contract of Employment
250 In terms of the various contractual benefit claims advanced by the applicant, the first issue to determine is what was the terms

of the contract of employment between the applicant and the respondent, and indeed, whether there was more than one
contract.

251 Counsel for the applicant submitted that for the purposes of the applicant’s contractual claims, there were two principal
contracts upon which the applicant relies. The first contract, described by the applicant as the “Escravos contract”, was said to
have been entered into by the applicant on or about 24 January 2000, when the respondent offered and the applicant accepted,
a contract for the position of contracts administrator-Escravos Gas Project Phase 3, for a fixed term of 3.5 years. In the
alternative, it was submitted that if the contract was not for a fixed period of 3.5 years, then it contained an implied term that
it could only be terminated on the giving of reasonable notice, which in all of the circumstances, was 18 months or payment
in lieu thereof.  Reliance was placed on the terms of the documents set out above, in relation to the offer by the respondent.
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252 The second contract said to ground the applicant’s claims, was said to have been the Perth Contract, entered into on or about
1 January 2002, when the applicant returned to Western Australia with his family. It was submitted that the terms of this
contract, to the extent that they were express, were evidenced by and contained in the letter to the applicant dated 7 January
2002, set out earlier in these reasons. To the extent that the terms were implied, it was said that that the contract could not be
terminated without reasonable notice, which again, was submitted to be 18 months or payment in lieu thereof.

253 It was the respondent’s contention that the terms of the applicant’s employment on the EGP3 Project, were not of a fixed
duration but were for a period that was anticipated to be four years. Furthermore, it was said by senior counsel that the
contract, and there was only one of them with the respondent, was in the same terms to that which governed the applicant’s
employment with WAPET, as set out above. That is for present purposes, it was able to be terminated by the giving of one
months notice or payment in lieu thereof.  The respondent’s submission was that it was either expressly agreed or to be
implied, that the applicant accepted the terms of the WAPET contract would govern his employment by the respondent.

254 In the alternative, if the Commission found otherwise, it was said that if reasonable notice was to be implied into the
applicant’s contract with the respondent, then it would be something in the order of one month in any event.

255 Contracts of employment, as with any other species of contract, are governed by the usual principles that apply to formation
and the terms of the contract. That is, they are governed by the usual rules in relation to offer and acceptance, consideration
etc. (See generally Macken et al Law of Employment 5th Ed Ch 3).  There are some other features of contracts of employment
specifically, that set them apart from contracts generally. The most significant of these for present purposes is that contracts
of employment are personal in nature, and may not be assigned without the employee’s consent: Nokes v Doncaster
Amalgamated Collieries Ltd [1940] AC 1014; McCluskey v Karagiozis [2002] FCA 1137.

256 Leaving aside the offer and acceptance by the applicant on or about 24 January 2000 for the moment, I first consider the
terms of the applicant’s engagement with WAPET for the overseas assignment. The terms of the applicant’s engagement on
the EGP3 Project are to be determined from the documents in evidence and their interpretation. Those have been set out
above at pars 24, 36 and 37 of these reasons. The effect of this transaction may be characterised as either a variation to the
applicant’s contract of employment or the rescission of the old agreement and the substitution of a new one. Whether it is a
variation or a new contract between the parties will be a question of fact. Some of the relevant principles in this regard were
set out by Sharkey P in Twaddle trading as Mount Hospital Pharmacy v Byrne (2003) 83 WAIG 5 at 12 as follows—

“The principles which apply can be expressed as follows:-
i. A contract of employment can be terminated or varied by agreement.
ii. If the parties agreed consensually to vary the terms of the contract or to rescind it and substitute a new

contract of employment, the plain fact of the matter is that the contract is terminated by the parties by
consent (see Marriott v District Co-op Society (No 2) [1969] 3 WLR 984 at 988).

iii. Whether or not there has been a dismissal in a particular case is a question of fact.
iv. A termination without objection by the employee may nevertheless be a unilateral termination and not a

consensual one, but where there is a mutual consent established and freely reached between the parties
there will be a termination by agreement (see Birch v University of Liverpool [1985] ICR 470.

v. It is not always clear whether the relationship is going to continue after a consensual change, or whether
what the parties have done consensually is to vary or cancel the contract.

vi. It is not open to an employee or an employer to unilaterally change the terms of the contract (see R S
Components Pty Ltd v Irwin [1974] 1 ALL ER 41 at 43).

vii. If a party to a contract attempts to force upon the other party some alteration in the contract which is not
contracted for or agreed to, the party so attempting will very likely commit a breach of the contract.

viii. If this breach amounts to repudiation, it will confer on the other party the right to regard the contract as at
an end and to sue for damages.

ix. Working under changed arrangements for a time will not necessarily constitute acceptance of the change
(see Shields Furniture Ltd v Goff [1973] 2 All ER 653 and Rigby v Ferodo Ltd [1988] ICR 29.)

x. More than evidence of mere acquiescence is required (see Buckman v Barnawatha Abattoirs Pty Ltd
(unreported) (Supreme Court of Victoria) per Smith J, 14 July 1994).

xi. Where for example the employer seeks to change something about the work or its performance, and these
changes are permissible under the agreement, these are lawful orders and the employee must obey them. If
they are not, then they are attempts at unilateral variation.

xii. Whether the changes result in a new contract being created or the old contract continuing as varied, is a
question of fact (see Quinn v Jack Chia (Aust) Ltd (1992) 1 VR 567 at 575).

xiii. The parties may intend a variation but achieve a termination or vice versa (see Quinn v Jack Chia (Aust)
Ltd (op cit) and Tallerman and Co Pty Ltd v Nathans Merchandise Pty Ltd [1957] 98 CLR 93).”

257 In my opinion, as a matter of fact in this case, the terms of the applicant’s overseas assignment involved a variation by
consent, to his terms and conditions of employment with WAPET, as set out in the original letter of appointment dated
30 September 1994. There was no evidence that the parties intended to enter into a new contract of employment at the time of
the signing by the applicant of the FDLA. Furthermore, this was not a case where there was a change in the duties and
responsibilities of the applicant that was profound and not in keeping with the original contract: Quinn v Jack Chia
(Australia) Ltd [1982] 1 VR 567 per Ashley J at 576. The applicant remained in a contracts administration position, at largely
the same or similar salary grade level, but of course, obtained other very significant remuneration benefits, whilst on the
overseas assignment. That being so, the applicant’s contract of employment as entered into at that time, contained the terms of
the letter from WAPET of 30 September 1994. I also observe, that the second paragraph of this letter contemplated that the
applicant accept from time to time, changes in his position, responsibilities and the location of his work. It is further provided
that if this occurred, the terms of the letter of appointment would continue to apply, unless expressly varied in writing. It may
well be the case that the effect of this provision, given the nature of WAPET’s business, and its relationship to Chevron and
the use of overseas assignments, was to support the variation to the contract to encompass the terms of the overseas
assignment initially entered into by the applicant.

258 The next issue to resolve is what was the term of the overseas assignment as contained in the offer and acceptance documents
as entered into in June 1999? Again, this must be determined from the entire terms of the arrangement entered into at the
time. Whilst the applicant argued that the overseas assignment originally entered into with WAPET was for a fixed term of
four years, I am not persuaded to that point of view on all of the evidence.
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259 The terms of the FDLA set out at par 36 above, on the applicant’s view, was fixed for four years because this is what the
document refers to in the section headed “and Length 4 years”.  In my opinion however, properly construed, the FDLA
provision set out above, when reference is made to the line in the FDLA “Anticipated Assigment…4 years” is to be
interpreted conjunctively and not disjunctively. The FDLA appears to deliberately use “and” prior to the length reference. In
my view, both the start date and the duration are to be read together in the document prefaced by the word “Anticipated”. The
general condition provision of the FDLA document is also relevant in this respect. This provided that there could be a
modification of the assignment or its duration.

260 Furthermore, the other contract document, that being the memorandum from Mr Crook dated 2 June 1999, which the
applicant signed, clearly refers to the duration of the assignment in terms as being “expected to be approximately 4 years.”

261 As I have already observed, the contractual arrangements entered into in June 1999, were on the terms of the original letter of
offer from WAPET, as varied by the overseas assignment terms.  Given this state of affairs, even if it could be concluded that
the terms of the FDLA and associated memorandum, specifying the terms of the overseas assignment as entered into in June
1999, were for a “fixed” period of four years, then it could be interpreted as an arrangement for a specified duration but
otherwise terminable on notice by either party, in accordance with the other express terms of the contract with WAPET, and
therefore not for a fixed term in the strict sense: BBC v Ioannou [1975] 2 All ER 999.

Chevron Contract
Alleged Novation
262 The respondent submitted that the effect of the transaction on 24 January 2000, whereby the operator ship of WAPET’s assets

in Western Australia were transferred to the respondent, and the applicant became an employee of the respondent, in effect
constituted a novation of the applicant’s contract of employment with WAPET. The submission being that the terms of the
WAPET contract, in particular that relating to changes referred to above, and the notice provision, were terms of the
applicant’s employment with the respondent, for the purposes of the overseas assignment and beyond.

263 I have set out the terms of the offer documents in relation to the applicant’s employment with the respondent at par 50 above.
The evidence as to this change then is set out in the following pars.

264 A novation of a contract is a form of assignment that generally involves the agreed substitution of one contract with another.
It often involves the substitution of one party for another, but this is not always the case.  Common instances of novation
occur in creditor and debtor cases where the creditor, debtor and a third party agree to the third party being substituted for the
creditor or debtor, under the original contract. The principle involves a tripartite agreement between the three parties
concerned, for this to occur.

265 In all of the circumstances, I am not persuaded that there was a novation of the applicant’s contract of employment with
WAPET, such that the respondent was substituted for it and the applicant and respondent became bound by the terms of the
same contract in existence between the applicant and WAPET. There was no evidence before the Commission that there was
any agreement between WAPET and the respondent to this effect. Moreover, on the evidence, there was no intention that
there be a novation of the original contract between the applicant and WAPET. The evidence is rather, to the contrary. For
example, the letter from the respondent to the applicant, containing the offer of employment, as counsel for the applicant
points out, does not refer to identical terms as the WAPET contract but “on similar terms”.

266 In my view, the transaction in January 2000 should be regarded as a simple offer and acceptance of employment with the new
operator of the joint venture assets in Western Australia, the respondent.  This type of transaction, where there is the
termination of one contract of employment and the offer of a new one with the new employer, is not at all uncommon in such
circumstances. Indeed, the termination with WAPET and fresh offer with the respondent is referred to in the letter to the
applicant from WAPET, undated, set out above.

267 In any event, again as referred to by counsel for the applicant, given the personal obligation to perform in employment
contracts, absent any consent to such an assignment by the employee it is not possible to simply transfer the liabilities and
burdens of such a contract: Nokes.

268 The applicant therefore commenced employment with the respondent on and from 1 January 2000. The letter from the
respondent of 25 January 2000 refers to the “continuation of your present assignment.” Of course, this can only be a reference
to that overseas assignment in accordance with the terms of the FDLA referred to above. Furthermore, the letter of offer in the
fourth paragraph contains a reference to “We will continue to pay and administer you under CAPL’s employment in the same
manner as we have done so with WAPET.” What this may have meant in terms of the express or implied terms of the
applicant’s new contract of employment with the respondent is a matter I deal with below.

269 The letter and the attached memorandum are somewhat inelegantly drafted and in part vague in their terms. Despite this, the
obligation on a court or tribunal is to strive to give a meaning to each part of a contract, in a manner consistent with the
intentions of the parties to the contract, objectively determined: Reardon Smith Line Ltd v Yngvar Hansen-Tangen [1976]
1 WLR 989 at 996; Maggbury Pty Ltd v Hafele Australia Pty Ltd (2001) 185 ALR 152 at [11] per Gleeson CJ, Gummow and
Hayne JJ.

270 Generally speaking, where the parties to an arrangement have reduced the terms of their bargain to writing, the parole
evidence rule will operate to preclude the admission of evidence to contradict or attempt to explain an express term of the
contract: Inglis v John Buttery & Co (1878) 3 App Cas 552 at 577. Also, the more formal and detailed the contract document,
the less room there is for the admission of extrinsic evidence of surrounding circumstances: Major v Bretherton (1928)
41 CLR 62 at 67-68; Bank of Australasia v Palmer [1897] AC 540. Although there appears to be a less rigid approach
adopted to this principle in recent cases (See Cheshire and Fifoot’s Law of Contract 8th Australian Edition at [10.5]), This
does not however, preclude consideration of the surrounding circumstances or “factual matrix” in relation to the formation of
a contract: Codelfa Construction Pty Ltd v State Rail Authority of New South Wales (1982) 149 CLR 337; DTR Nominees Pty
Ltd v Mona Homes Pty Ltd (1978) 138 CLR 423 at 429.

271 The position in this matter is somewhat more difficult because the letter of 25 January 2000 does not, in terms, purport to be
the offer of employment itself, rather the attached memorandum is referred to as “our Letter of Offer” and the attached
memorandum from Mr Hogan refers to “our offer of employment with Chevron Australia Pty Ltd (CAPL) on a temporary
foreign assignment, in the position of Contracts Administrator – Escravos Gas Project Phase 3 …” This document, is on a
Chevron Australia Pty Ltd letterhead. Notably, at cl 7 – Benefits of the offer, at (a) provides that “Membership of the WAPET
Superannuation Plan continues throughout this assignment. The Company will continue to make contributions on your behalf
in accordance with the arrangements currently in place with WAPET. The Company recognises your accrued entitlements to
annual leave (four weeks and 17 -1/2% loading), sick leave and long service leave accrual while abroad. Further, your service
with WAPET will be deemed to be service with the Company for the purposes of calculating your entitlement to notice,
redundancy and parental leave.” (My emphasis).
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272 This latter provision is significant. It is express acknowledgement that all prior service with WAPET is deemed to be, as an
express term of the applicant’s employment with the respondent, service with the respondent. In my opinion, this meets the
respondent’s submission that if the contract of employment with the respondent was a fresh contract and not a novation, then
the applicant only had about two years service with the respondent.  This was not the case under the contract of employment
with the respondent.

273 This seems to be referred to in the second paragraph of the letter of 25 January 2000.
274 The terms of cl 7(a) above do not sit easily with the submission of the respondent that there was incorporation, expressly or

impliedly, of the entire terms of the WAPET letter of appointment. The reference to the continuation of the WAPET
superannuation plan benefits would be unnecessary, given the terms of this provision of the WAPET letter of appointment, if
there was complete incorporation. Moreover and significantly, there is express reference in cl 7(a) to service for the purposes
of “notice”, which in my opinion, can only reasonably be regarded as notice of termination of employment. The reference to
service for redundancy purposes in cl 7(a), also must be read with the evidence in relation to the termination of employment
policy in relation to redundancy. This was set out in the affidavit of Mr Crook (exhibit R15) at par 87. This was referred to as
“Chevron Australia’s Termination Policy” and a copy of it is annexed to Mr Crook’s statement. This policy, which prescribes
the redundancy benefits that the applicant received, has nothing to do with WAPET. It is a policy of the respondent.

275 It is of course the case that a contract may by its terms incorporate other documents into the contract by reference to give
them contractual effect. This often involves the incorporation of standard forms eg for the sale of land, bills of lading etc (See
Cheshire & Fifoot at [10.27]). To be effective terms to be incorporated in this way would need to be sufficiently precise and
certain.

276 From the contract documents in evidence I am not persuaded by the submission of the respondent that the entire terms of the
WAPET contract, entered into in 1994, some six years prior, simply applied and were incorporated by reference or were to be
implied into the applicant’s contract with the respondent. In my opinion, the reference above to “pay” and “administration”,
taken in context, is to be read in relation to the payment and administration of the applicant by the respondent whilst on the
overseas assignment. In its ordinary meaning, to “administer” is to “manage...and to carry on… to execute or dispense” (See
Shorter Oxford Dictionary). In my view, this means simply that the respondent would manage the applicant’s affairs from
Perth while he was on the overseas assignment in the same way as WAPET had done up to that time.

277 Applying the test for the implication of terms however, and given the terms of the FDLA, it would be reasonable and would
give efficacy to the arrangement to imply terms that on the applicant’s return to Australia, he would resume his Australian
salary and benefits. To not imply such a term would be inconsistent with the FDLA and the overseas assignment
arrangements, and would be nonsensical. It could not have been reasonably intended, that on the applicant’s return, which
was always contemplated, he would do so in a vacuum. The reference to “continuation” is consistent with the reference to the
“continuation” in relation to the applicant’s then “present” assignment, referred to in the first paragraph of the letter of
25 January 2000. This is also consistent with the terms of the contract offered, that being for the EGP3 position. Moreover,
the reference by the respondent to 120T to the cross-examination of the applicant, does not, carefully read, support the
contention that the applicant accepted the incorporation of the terms of the WAPET contract into the contract with the
respondent, even if this subjective intention could be considered, which on the authorities, it seems it could not.

278 All of these matters point against the entire incorporation argument of the respondent in my opinion. Given that substantial
rights and obligations were conferred by the WAPET letter of appointment, one would expect to see very clear words of
incorporation if this was to be the case. There was a clean break from WAPET when the applicant became an employee of the
respondent in January 2000.

279 On the return to Australia, it was submitted that the applicant was then subject to the Perth Contract, which separately, and
again, required the respondent to give the applicant reasonable notice of termination of employment, which was in the
circumstances, 18 months. It was submitted by the respondent that the terms of the Perth Contract were evidenced by the
letter from the respondent set out at par 113 above.

280 I am not persuaded by the applicant’s argument that there was a fresh contract of employment with the respondent when the
applicant returned to Australia.

281 The applicant’s contract of employment with the respondent was not terminated when the applicant was summarily ejected
from the EGP3 project. This was the understanding of all concerned at the time. That being so, the contract of employment
remained on foot as at the time of the applicant’s arrival in Australia.  In my opinion, the contract of employment operated, as
I have observed above, to incorporate the applicant’s salary, motor vehicle and superannuation benefits as a contracts
administrator, as he would be entitled to working in Western Australia, on his return. This is what the agreement referred to.
In my view, the letter of 7 January 2002 merely recorded this fact.

Notice of Termination of Employment
282 I therefore am of the opinion that the contract entered into in January 2000 between the applicant and the respondent, was

silent in relation to notice of termination of employment and thus, reasonable notice of termination of employment was to be
implied. This is at least in part recognised by the reference to service, for notice purposes, referred to in the offer documents,
highlighted above. In any event, as I have observed above, the incorporation or implication of the terms of the WAPET
contract in relation to notice of termination of employment, would appear to be inconsistent with the terms of this cl 7(a) of
the contract itself: International Harvester Co v Carrigan’s Hazeldene Pastoral Co (1958) 100 CLR 537; Godecke v Kirwin
(1973) 129 CLR 629.

283 What is reasonable notice of termination of employment depends on the circumstances of both the employer and the
employee. The cases have been numerous as to what in a given case is reasonable. In Tarozzi v WA Italian Club (Inc) (1991)
71 WAIG 2499 the Full Bench of this Commission considered the issue and at 2500 observed—

“CONCLUSIONS
1. Cohen v Nichevic [1976] WAR 183 is authority for the proposition that if a contract of service was silent on what

notice was given, then the servant was entitled to reasonable notice and what was reasonable notice was, in every
case, a question of fact.

2. Macken, McCarry and Sappideen “The Law of Employment” (3rd Edition) seemed to indicate a slightly different
proposition. It is expressed in the following manner:-
(a) The length of notice required to put an end to a contract may be specified or implied. If it is not, then the

notice given must be reasonable.
(b) Reasonableness is determined at the time notice is given, not at the time the contract is made (see Martin-

Baker Aircraft Co Ltd v Canadian Flight Equipment Ltd [1955] 2QB 556 at 581).
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3. Thus, where no length of notice is specified, it may be implied, and this will be a matter of construction of the
contract.

4. Possibly, a specific length of notice ascertained by reference to custom or trade practice may be found to exist, but
more usually the only implication available will be that reasonable notice to terminate must be given.

5. In this case, the only implication available was that reasonable notice would be given.
6. The rule as to what is reasonable is not rigid and the fact that one month’s notice might have been required to be

given by the Secretary, does not mean that the same notice is to be given by the Club (see the observations of Jacobs J
in Thorpe v South Australian Football Leage (1974) 10 SAR 17.

7. Evidence of industry practice or customs will be material.
There is, however, no evidence of that here, save and except that the Federal award, which applies to lesser paid
jobs, provides notice of one month. There is some evidence that one month is not sufficient for this position. What is
reasonable notice will depend on the circumstances of the case and one cannot place too great a reliance on
particular instances.

12. It seems, on a consideration of the authorities, that the following matters may be relevant factors—
(a)  The high or low grade of the appointment.
(b) The importance of the position.
(c)  The size of the salary.
(d) The nature of the employment.
(e) The length of service of the employee.
(f) The professional standing of the employee.
(g) His/her age.
(h) His/her qualifications and experience.
(i) His/her degree of job mobility.
(j) What the employee gave up to come to the present employer (eg a secure longstanding job).
(h) The employee’s prospective pension or other rights.

13. In this case the following factors are relevant:-
(a) Mr Tarozzi was 42 years of age.
(b) He gave up a secure job.
(c) He was not in that job long.
(d) His length of service with the respondent was not long.
(e) He had professional degrees and qualifications.
(f) His salary was a middle management salary.
(g) Whilst his qualifications were of a middle management type, his position, to all intents and purposes, on the

evidence, was not a middle management position. He was effectively the Manager of an enterprise.
(h) There was no evidence that he lost any pension or other right by his dismissal.

14. In the circumstances, taking all of those factors into account, reasonable notice would have been three months.”
284 In this case, there are a number of relevant factors such as the applicant’s age at 43 years; length of service with both WAPET

and the respondent in the total of some seven years; level of income, which was at a high level; his professional standing,
which on the respondent’s own case was high; the relatively high grade of the appointment and that he occupied an important
position. Additionally, it was the case that the applicant had a reasonable and legitimate expectation of continuing on the
EGP3 project, for its remaining duration, a period of about one year and a half from the time he was removed from the
project. It is also significant to observe that the applicant took the overseas assignment from a senior and apparently secure
position in Western Australia and relied on assurances in particular from Mr Bucklin, about the longevity of the project.
Having regard to these factors, I would consider a reasonable period of notice to imply to be 12 months.

Was the Chevron Contract for a Fixed Term?
285 I have concluded that the contract of employment between the applicant and the respondent entered into in January 2000 did

not incorporate all or any of the terms of the WAPET letter of appointment terms set out in the letter of September 1994. I do
not accept that the arrangement then entered into, altered the basis of the overseas assignment to convert it to a fixed term
contract for “3.5” years or any other period.  Clearly in my opinion, the offer of employment with the respondent was to
continue the EGP3 assignment. In that respect, as I have already said, it would be both reasonable and necessary, to imply the
terms of the FDLA into the contract of employment between the applicant and the respondent, as it contained a number of the
essential terms of the arrangement. Moreover, the tenor of the letter of 25 January 2000 and the attached memorandum, make
it plain that it is the “continuation” and “remainder” of the assignment that is referred to.

286 I am not persuaded, that the effect of the change of employer from WAPET to the respondent, in January 2000, had the effect
of “fixing” the contract as a fixed term contract, as submitted by the applicant. In my opinion, on all of the evidence, the offer
and acceptance of employment by the applicant with the respondent, was clearly in the context of the overseas assignment, in
accordance with the FDLA, that the applicant had already entered into.

287 Therefore, in my view, the effect of the events of January 2000 ought be characterised as the applicant being offered and
accepting, employment with the respondent, for the remaining anticipated duration of the overseas assignment, in accordance
with the terms of the FDLA and the other express terms of the employment with the respondent, as set out in the
memorandum from Mr Crook. That is, the anticipated remaining duration of the applicant’s overseas assignment, from that
time, was for three and a half years, which contract of employment with the respondent, was terminable by either party on the
giving of reasonable notice, which I have concluded in the circumstances, would be 12 months notice.

Was the Applicant’s Dismissal Unfair?
288 The law in this jurisdiction in relation to these matters is well settled. As a general proposition, the well established test as to

whether a dismissal is harsh, oppressive, or unfair, is whether the right of the employer to dismiss an employee has been
exercised so harshly or oppressively such as to constitute an abuse of that right: Miles v The Federated Miscellaneous
Workers Union of Australia, Industrial Union of Workers, Western Australian Branch (1985) 65 WAIG 385. Additionally, in
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assessing a claim such as the present matter, it is not the province of the Commission to assume the role of the manager, but
to consider the dismissal objectively and in accordance with the obligations imposed on the Commission pursuant to ss
26(1)(a) and 26(1)(c) of the Act: (see also North West County Council v Dunn (1971) 126 CLR 247 at 262). In objectively
assessing the circumstances of the case, the practical realities of the workplace need to be considered and a common sense
approach to the application of the statutory provisions should be adopted: Gibson v Bosmac (1995) 60 IR 1.

289 Additionally, it is also well settled that a dismissal of the grounds of redundancy may be harsh, oppressive or unfair, on a
variety of grounds. These include a dismissal effected in a procedurally unfair fashion; where no or no adequate severance
payment is made; where an employer fails to comply with its own policies and procedures and where there is non-compliance
with statutory obligations such as the terms of the MCE Act, dealing with significant change and redundancy.

290 In my opinion, the sequence of events for the purposes of determining whether the applicant was harshly, oppressively or
unfairly dismissed should be regarded as commencing with the applicant’s summary removal from the EGP3 project in
Houston. I have already found that this occurred totally without forewarning to the applicant and in my opinion, on the
evidence, without any justification at all. I do not accept that the applicant was creating such a disturbance in the workplace
that required his summary removal from the premises of Enercon, and subsequently from the project as a whole. I have
already found above, that up until just prior to 16 November 2001, the applicant, in almost all respects, was an exemplary
employee of the respondent and very highly regarded throughout the relevant parts of the Chevron organisation.

291 The applicant was effectively summarily evicted from the Enercon premises, in circumstances which can only be described as
humiliating in my opinion. There was simply no justification for it, and the applicant had no forewarning whatsoever.
Moreover, it was the case on the evidence, that the applicant’s removal was planned some time prior to 16 November 2001, as
I have found, with the active involvement and acquiescence of senior management of the respondent in Western Australia.

292 The effect of this summary removal from the EGP3 project was quite profound on the applicant and his family. The applicant
suffered a very significant reduction in his remuneration as a consequence of his removal. The applicant, on the respondent’s
own evidence through Mr Bucklin, was clearly most upset when informed of the decision. He then had to make arrangements,
largely on his own but it seems with some limited assistance, for him and his family’s demobilisation from America back to
Australia.

293 Moreover, the applicant was at the time of his summary removal from the project, properly and legitimately pursuing a matter
in accordance with established internal Chevron policy. That matter was his grievance being pursued through the STEPS
process. That process was cut short by the applicant’s removal. It also appears that there was no attempt at all to raise any
concerns about the applicant’s alleged behaviour in the workplace, prior to his summary removal. Certainly there seemed to
be no regard paid at all, to the many and varied Chevron policies, in relation to dealing with employee conduct in the
workplace.

294 All matters considered, in my opinion, the removal of the applicant from the EGP3 project, both in terms of the lack of any
good reason, and the summary and humiliating manner by which it was effected with the use of security guards, was a breach
of the obligation of confidence and trust owed to the employee.

295 In terms of the conduct of COPI, as it then was, being attributable to the respondent, in my view it clearly must be so. The
relationship between the respondent and COPI was a close one, within the Chevron group of companies. In accordance with
the FDLA, the responsibility for the applicant clearly lay with the respondent, whilst he was on the overseas assignment.
Moreover, I have dealt with the evidence in terms of the decision making process, by which the applicant was removed from
the project. As I have noted above, this was done with the acquiescence and support of senior management of the respondent
in Western Australia, from the outset.

296 Additionally and equally as importantly, it is clear, that the respondent itself saw the linkage between the responsibility for
conduct whilst on the overseas assignment, and the respondent’s rights, duties, obligations and liabilities. What I mean by this
is that the respondent could not, in equity and good conscience, eschew any responsibility for the applicant’s harsh treatment
when terminated from the EGP3 project on the one hand, and yet sheet home entire responsibility on the applicant, as a
justification for summary dismissal by the respondent, his alleged conduct in relation to the CD-ROM and possession of
material issues, whilst on the overseas assignment. Whilst the opening submission of counsel for the respondent sought to
distance the respondent from any liability that might flow from any finding as to the applicant’s harsh treatment whilst on the
EGP3 project, in fairness, the respondent somewhat retreated from that submission in developing its case in relation to the
CD-ROM issue, when this apparent inconsistency was pointed out by the Commission. It seems to me, that the respondent is
bound by the case that it puts, and would arguably in any event, be prevented from denying any liability in terms of a harsh,
oppressive or unfair dismissal, whilst maintaining its position in relation to seeking to exercise its ultimate right to summarily
dismiss the applicant, arising from his conduct on the very same assignment.

297 In all of the circumstances, in my view, the treatment afforded to the applicant on his removal from the EGP3 project, was
quite appalling. As I have commented above, I have no doubt in concluding that there was a breach of the implied duty of
trust and confidence in this case: Attorney-General v WA Prison Offices Union (1995) 75 WAIG 1518 at 1522 -- 1523. In my
view also, on all of the evidence, it is open to conclude that the primary motivation for the removal of the applicant from the
project was a concern that the applicant may well raise with the Nigerian joint venture partners, disturbing information and
allegations, that Chevron did not want to have passed on. Moreover, these were matters which not only was the applicant
entitled and encouraged to raise but he was also entitled to raise them with those very people.

298 However, in my view, the unfairness in terms of the treatment of the applicant, did not cease on his summary removal from
the EGP3 project

299 The applicant was repatriated back to Australia in December 2001. He first met with Mr Crook of the respondent in Perth in
early January 2002. However, by that time, as I have made findings above on the evidence, the applicant’s fate was in my
opinion, already largely predetermined. I have already referred to the conduct of Mr Jones, the applicant’s former PDC
sponsor. In my opinion, the communication that he sent to senior management about the applicant was a gross breach of his
duty as a PDC sponsor, and it is open to infer and I do infer, that this influenced the subsequent events.

300 Additionally, as I have also found above, the effort expended in attempting to find another position for the applicant was
minimal at best. I have already observed that Ms Woods’s efforts were largely ineffectual. Furthermore, contrary to the
respondent’s own policies, the applicant was not considered for re-deployment globally, when on the evidence, there was a
shortage of qualified contracts personnel.

301 Moreover, the dismissal of the applicant was unfair, because the redundancy was more apparent than real. The applicant was
not made redundant from the EPG3 project. He had a substantial role which continued to exist and a replacement was
recruited for the position. The applicant was returned to Australia with the intention of terminating his employment which
intention was, on the evidence, as I have found, made manifestly clear even prior to the applicant’s arrival back in Australia.
The reality is that the applicant did not work again for the respondent after 16 November 2001.
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302 Even if it could be said that the applicant was truly redundant, the respondent failed to adequately meet its obligations under
its own policies, and under the terms of the MCE Act.

303 On the evidence, the applicant was not considered for the alternative contracts adviser position, available whilst the
incumbent was on maternity leave. Whilst this position was more junior in standing to the applicant’s then level, clearly, in
accordance with the respondent’s own redundancy policy, dealt with in the evidence of Messrs Crook and Hogan, that
alternative should have been afforded to the applicant. It was not. Furthermore, if it had have been canvassed with the
applicant, it would have been up to him, whether he elected to accept such a proposal or not, in order to ameliorate his then
circumstances.

304 The terms of s 41 of the MCE Act are relevant. They provide as follows—

“41. Employee to be informed
(1) Where an employer has decided to — 

(a) take action that is likely to have a significant effect on an employee; or
(b) make an employee redundant,
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the
decision has been made, of the action or the redundancy, as the case may be, and discuss with the employer
the matters mentioned in subsection (2).

(2) The matters to be discussed are — 
(a) the likely effects of the action or the redundancy in respect of the employee; and
(b) measures that may be taken by the employee or the employer to avoid or minimize a significant effect,
as the case requires.”

305 Not only is this a statutory obligation imposed on an employer, but also by s 5 of the MCE Act, as a minimum condition as
defined, the terms of s 41 are implied into any workplace agreement, employer/employee agreement, award or contract of
employment. Thus, in the applicant’s case, the obligations imposed by s 41 of the MCE Act, stood as an implied term of his
contract of employment with the respondent. The provisions of s 41 of the MCE Act were recently considered by the
Industrial Appeal Court in Garbett v Midland Brick Company Pty Ltd (2003) 83 WAIG 893. In this case, which was a case of
genuine redundancy, the Court (EM Heenan J; Parker and Hasluck JJ agreeing) concluded that there is an obligation on an
employer to specifically bring to the intention of an employee, the matters contained in s 41(2) in a direct and specific
fashion. Any derogation from this course, would involve a breach of the terms of the MCE Act, and consequentially, the
contract of employment. Reference was made in that case, to similar conclusions reached by the Court in FDR Pty Ltd & Ors
v Gilmore and Ors; Gilmore v Cecil Brothers (1998) 78 WAIG 1099.

306 In my opinion, plainly, the requirements of s 41(2), on the facts as I have found them to be, were not complied with in this
case. There was no discussion in relation to the likely effects of the apparent redundancy on the applicant. As I have just
referred to above, there was no discussion with the applicant measures that may have been taken to avoid or minimise the
effect of the redundancy, such as the alternative contracts position or other possible options. Furthermore, the evidence also
was that there was no suggestion that the applicant could avail himself of very considerable accrued paid leave, to enable
alternatives to be further canvassed, either in Australia or overseas. In particular, on the evidence, there was a position which
became available in September 2002, for a contracts manager on the Gorgon Project, which it seems on the evidence, the
applicant would have been well suited for.

307 In summary, none of these possibilities were canvassed with the applicant and it is for this reason also, in my opinion, that the
dismissal was unfair.

308 It must be considered in this case, that the sole reason the applicant found himself facing dismissal in January 2002, was
because of his arbitrary, summary and harsh ejection from the EGP3 project in Houston. This is because on the evidence, as I
have found, the applicant’s dismissal was effectively put in train prior to his arrival back in Australia. The events are
inextricably linked. That is why in my opinion, effectively the conduct of COPI and the respondent, must be regarded as a
continuous chain of responsibility, from in or about November 2001, to the applicant’s ultimate dismissal in January 2002.

309 In other words, but for the applicant’s arbitrary and summary removal from the project, he plainly would not have had his
employment terminated and in my opinion, based upon his then performance to date, would have had a reasonable and
legitimate expectation of continuing on the project, subject to any project related unforeseen circumstances, in relation to
which there was no evidence, for the anticipated duration of it. I also pause to note, that as at the time of these proceedings,
the project has been ongoing for over 12 months after the applicant’s departure.

310 I also reject the submission of the respondent, that in some way, the events concerning the applicant were an “unforseen
circumstance” for the purposes of the FDLA. I have no doubt that properly construed, the FDLA referred to this in relation to
the circumstances of the project. This was also clearly the footing on which the applicant agreed to go overseas in the first
place.  Moreover, in my opinion, a harsh and unfair action by COPI could never be reasonably seen as an unforeseen
circumstance.

Was the Respondent Entitled to Summarily Dismiss the Applicant for Misconduct?
311 The respondent relied on the CD-ROM issue to support its position that the applicant was guilty of misconduct warranting

summary dismissal. The law in relation to this matter is also well settled. In the case of a dismissal which is summary in
nature, the respondent employer bears the evidential burden in establishing the grounds for the dismissal: Newmont Australia
v AWU (1988) 68 WAIG 677 at 679.

312 The classic statement as to the law in relation to summary dismissal for misconduct is found in the decision of the House of
Lords in Laws v London Chronicle (Indicator Newspapers) Ltd [1959] 1 WLR 698. In this case Lord Evershed outlined the
kind of misconduct that would warrant dismissal. His Lordship stated, at 701, that—

“[an] act of disobedience or misconduct can justify dismissal only if it is of a nature which goes to show (in effect) that
the servant is repudiating the contract, or one of its essential conditions; and for that reason therefore ... the disobedience
must at least have the quality that it is `wilful´: it does (in other words) connote a deliberate flouting of the essential
contractual conditions.”’
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313 In Australia this approach has been broadly adopted. In Concut, Kirby J referred to the relevant principles and observed at
[51]—

“`Five basic starting points may be stated for the elucidation of the applicable law. I did not take them to be disputed by
the parties:

1. No statutory provision, regulation or industrial award governed the case, obliging an outcome different from
that derived from the application of the principles of the common law of employment [54]. In Australia it will
sometimes be the case that a federal or State statute or award will control what may be done in a case of
employment termination [55]. This was not the case here.

2. Nor was this a case governed by any special body of common law, such as, for example, the prerogatives of the
Crown and its successors in the engagement and dismissal of employees in some positions in the public domain
[56]. In such cases the employee may serve at the will of the Crown or its successor. Subject to statute or
special agreement, the Crown may then terminate such service at will. Again, the present was not such a case.

3. The ordinary relationship of employer and employee at common law is one importing implied duties of loyalty,
honesty, confidentiality and mutual trust. At common law [57]:

“[c]onduct which in respect of important matters is incompatible with the fulfilment of an employee’s
duty, or involves an opposition, or conflict between his interest and his duty to his employer, or
impedes the faithful performance of his obligations, or is destructive of the necessary confidence
between employer and employee, is a ground of dismissal [58]. ... [T]he conduct of the employee must
itself involve the incompatibility, conflict, or impediment, or be destructive of confidence. An actual
repugnance between his acts and his relationship must be found. It is not enough that ground for
uneasiness as to its future conduct arises.”

In the present case, the findings at trial went beyond mere uneasiness as to the future. They necessitated, or at
least warranted, a conclusion that the “confidence” essential to the relationship of employer and employee had
been destroyed [59]. Instead of pursuing the interests of the company and its shareholders, the employee had
pursued his own private interests. Not only was the employee in breach of his duty of fidelity and trust owed to
the employer, he had remained in breach of that duty to the date of the trial. Until that time he had not
accounted for the benefits wrongly appropriated by him. Indeed, he had denied any wrongful appropriation.
The issue so tendered at the trial was determined against the employee [60]. He was then subject to the
employer’s counter-claim for an order to make a refund. Such order was duly made at trial [61]. It was not
contested on appeal. Given his senior status in the company’s service and the nature and extent of the
misconduct disclosed in the evidence and accepted by the primary judge, it was open to him to find that the
employee had undermined the confidence essential to the ongoing relationship of employment. Prima facie, this
had afforded a legal justification for the employee’s summary dismissal.

4. It is, however, only in exceptional circumstances that an ordinary employer is entitled at common law to dismiss
an employee summarily [62]. Whatever the position may be in relation to isolated acts of negligence,
incompetence or unsuitability [63], it cannot be disputed (statute or express contractual provision aside) that
acts of dishonesty or similar conduct destructive of the mutual trust between the employer and employee, once
discovered, ordinarily fall within the class of conduct which, without more, authorises summary dismissal.
Exceptions to this general position may exist for trivial breaches of the express or implied terms of the contract
of employment [64]. Other exceptions may arise where the breaches are ancient in time and where they may
have been waived in the past, although known to the employer [65]. Some breaches may be judged irrelevant to
the duties of the particular employee and an ongoing relationship with the employer [66]. But these exceptional
cases apart, the establishment of important, relevant instances of misconduct, such as dishonesty on the part of
an employee like Mr Wells, will normally afford legal justification for summary dismissal. Such a case will be
classified as amounting to a relevant repudiation or renunciation by the employee of the employment contract,
thus warranting summary dismissal [67].

5. The particular misconduct of the employee, upon which the employer relied in this case, was not known to the
employer at the time of the employee’s dismissal. It was discovered later and relied on at the trial. However, as
a matter of law, it was certainly open to the employer to rely on it. The question was not whether the employer
was aware of grounds to justify the course which the employer adopted. It was whether such grounds and
justification existed [68].”

314 Having very carefully considered all of the evidence in this matter, I do not consider that the applicant was guilty of conduct
warranting summary dismissal in all of the circumstances of the case. I am not persuaded that it has been established by the
respondent on the evidence that the applicant engaged in a course of conduct in relation to the CD-ROM issue to justify, ex
post facto, the respondent in applying the employer’s ultimate sanction of summary dismissal.  I have reached that view based
on a number of considerations.

315 I accept that the applicant held the bona fide view that he was entitled, consistent with past practice, to take some materials
with him from America back to Australia. The applicant had done this on previous occasions. Additionally, so too had Mr
Bucklin, on the evidence. In this respect, the applicant in re-examination on this issue said at 205-206T as follows—

“MR LUCEV: Now, you were cross-examined on the reference material that you took which I gather? contained?

11 CDs?---Yeah.
Why did you take the reference material with you from Houston?
MR SHEPHERD: Just as a point of clarity, and this is not an objection to the question, it was 11 CDs and, I think, some
hard copy material.
KENNER C: All right. Yes, thank you. Perhaps, “the materials”. Yes.
MR LUCEV: Whatever reference material you took from Houston, Mr Ross, can you tell us why you took it?---Well, at the
time of my - - at the time of my eviction I asked specifically the question to all three gentleman, “Was I being terminated?
Was I under the investigation of anything? Was I considered to be a security risk?” At that particular time each of the
gentlemen said, “No, that’s not - - that’s not the reason. The reason is that there is a number of people on the floor who
have got some general concerns with your presence on the floor and to appease those concerns we - - we - - we’re
evicting you from the premises”. Now, it’s common practice within Chevron and certainly within the business units of
Chevron to share information openly and transparently. Not at any time was I given any instruction or any direction as to
what I could take or what I could not take. As a matter of fact, I thought I was going back to Perth to take up my normal
tasks in another position in my home office. On departure and when I went to pack my goods on the Saturday following
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the eviction, I was given no direction or no advice or - - as to what we could take or what we couldn’t take. Boxes were
placed outside my office. Mr Bucklin sat in an office three - - three offices away and my wife and I packed what I
considered to be information. We arrived in Perth. My expectation was that I would be given an office in Perth and I was
told when I arrived in Perth that I was still a member of the Australian business unit, even though they didn’t actively
offer me an office in Perth and even though they encouraged me to stay away from the office by telling me that I would be
continued to be paid until such time as they could confirm whether there was a position for me and, again, not at any
point in time did anybody ask me to take information back or was I - - was I not allowed to take anything. I was - - I was
honestly of the opinion they were actively trying to find another position for me. So not at any point at any time did
anybody impose any limitations or suggest I wasn’t - - I - - I was not allowed to take any documentation with me and,
again, it’s normal. I took a lot of documentation from? me? from Perth to Chevron. Likewise, we shared information from
one project to another and we shared project information from region to region and country to country. As a matter of
fact, I shared information when I was working for WAPET. On one occasion that information wasn’t just information that
I’d given them. It was information that they’d accessed which was the alliance manual that was under development in
Chevron. The alliance manual that I’d actually originated - and not fully developed, but developed to a large degree -
had actually been sent to Houston. It may have been even Caracas at the time, without my permission to do so, but it was
just, to me, a normal day to day activity and there was nothing untoward. There was no - - I didn’t believe I had done
anything wrong.
MR LUCEV: Had you undertaken a contracts administration or contract management position here in Perth with
Chevron Australia would those reference materials have been of assistance to you?---Yes, they would.”

316 Furthermore, as I have already observed, the applicant obtained the CD-ROMs from Mr Ciabatarri. He did not seek them out
himself or otherwise seek to obtain the other materials that came into his possession. This was in the context whereby he was
given information by Mr Ciabattari that may have disclosed material breaches of company policies and procedures and raised
concerns regarding capital stewardship principles, all of which the applicant was actively encouraged to pursue.  The
applicant did accept however, that he had no express approval to be in the possession of the email material from Mr Bucklin.

317 This conduct, consistent with the principles in Blyth and in Concut, must be considered in context. In my view, the intention
and motives of the applicant are important considerations. I have no doubt that the applicant did what he did with good
intentions in the furtherance of what he regarded as his duty to investigate issues of corporate governance. The applicant’s
known character as an “enforcer” (on Mr Bucklin’s evidence) and his pattern of behaviour surrounding these events is
entirely consistent with this view of his conduct. In this respect, Mr Bucklin in cross-examination at 664T said as follows—

“You’d worked with him for how many years at WAPET?---I worked in the office for 3 years at WAPET.
And you sought him out for the Houston job on the basis of your knowledge and experience of him at WAPET?---Yes.
And part of that knowledge and experience was his reputation as an enforcer, as it was sometimes put?---That is
correct.”

318 Even if it could be said that the applicant’s conduct in this respect was misguided, it did not in my view constitute conduct
that evinced an intention by the applicant that he longer regarded himself as bound by the contract of employment.  In my
view, at all material times, the applicant’s intentions were good and I have no doubt on all of the evidence, that the applicant
thought he was doing what he could do and was supposed to do, in the circumstances.

319 Another consideration relevant to the assessment of this matter is whether, in any event, the applicant did or could cause
detriment to the respondent or COPI, as a consequence of the possession by the applicant of the materials. In Coco v A N
Clark (Engineers) Ltd (1969) RPC 41 Megarry J referred to the necessary elements to be established in a case of an alleged
breach of confidence by an employee at 47 as follows—

“i) The information itself must have the necessary quality of confidence about it;
ii) That information must have been imparted in circumstances importing an obligation of confidence; and
 iii) There must be an unauthorised use of that information to the detriment of the party communicating it. “

320 In my view in this matter the applicant stood to gain nothing from the possession of the relevant information. He clearly did
not on the evidence put it or attempt to put it to any purpose for his own benefit. In the words of Kirby J, from Concut above,
there was no pursuit of private interests by the applicant. The applicant was no doubt, somewhat careless by not taking steps
to ensure that the information was removed from the Anaconda Nickel system when he had it downloaded. However in this
respect, access to the information was very limited and there was no evidence that it was accessed by anyone other than the
applicant with the assistance of the relevant information technicians.

321 I also have considerable doubts about the extent to which the applicant, and for that matter Mr Bucklin himself on the
evidence, was fully au fait with the Chevron policies and procedures in relation to information protection. The policy
documents, as I have already observed, were voluminous and were the subject of frequent updating and amendment. The
evidence was not conclusive as to whether the applicant did complete all of the relevant training and indeed, as referred to in
the applicant’s submissions, Mr Bucklin, a long serving senior employee of Chevron, did not it seems, complete the relevant
training in this regard until about late 2000 or early 2001.

322 I do not accept however, as a general proposition, the submission by the applicant that because the Chevron policies did not
form an express term of the applicant’s contract of employment, that no duty arose. The duty of good faith and fidelity is a
common law duty implied into every contract of employment.

323 Furthermore, the Chevron policy documents on discipline, referred to at length by the respondent’s witnesses, do not provide
for automatic dismissal in such cases. Clearly, all of the circumstances need to be considered.

324 Finally, it is also relevant to observe, as I have found above on the evidence, that at no time, either prior to his departure from
America or for that matter his ultimate dismissal, was the applicant requested to deliver up to the respondent any materials
that he may have knowingly or otherwise have had in his possession. This is also to be seen in the context of the very clear
evidence that senior officers of both COPI and the respondent were aware that the applicant had in his possession “potentially
damaging information”. There was also evidence that the applicant was to be “debriefed” about these matters but this did not
occur.

325 In the final analysis I am not satisfied that the respondent has discharged the burden on it to establish that the applicant
engaged in conduct such as to warrant his dismissal, let alone his summary dismissal for misconduct.

Compensation for Loss
326 The relevant statutory provisions in effect at the time of the commencement of these proceedings, has been set out above.

Before considering compensation for loss, it is necessary for me to deal with a submission from the respondent that the issue
of the practicability of reinstatement has not been adequately ventilated, to ground an order of compensation, as the
Commission understood the submission.
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327 I am of the view that reinstatement would be impracticable. The applicant has not claimed reinstatement and does not wish to
be returned to the respondent’s employment. In any event, the submission of the respondent with respect is somewhat at odds
with its contention that the applicant was made redundant. In cases of redundancy, unless it is found that the redundancy was
a complete sham, there would be no basis for such an order in any event. There was no submission by the respondent that
there was an available position for the applicant. The respondent’s case was to the opposite effect. Furthermore, even if this
was not the case, given the findings I have made as to the manner and terms of the applicant’s departure from the
EGP3 project and my findings as to the harshness of his treatment, I would not readily make such an order. In my opinion, the
relationship had broken down such that it should not be restored.

328 It is settled in this jurisdiction, that an unfairly dismissed employee, is entitled to compensation such as to place the employee,
if not reinstated, as far as possible back in the position they were in as if they had not been unfairly dismissed: Bogunovich v
Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635; (1999) 79 WAIG 8. The Commission is first required to make
findings of fact as to loss, and then, subject to the limitations prescribed by the Act, to make an award of compensation in
respect of that loss as found.

329 Furthermore, in a case of redundancy, for example, the fact that an employer has made a substantial payment on termination
of employment, does not of itself, eliminate any loss and/or injury, that may be found and in respect of which, an order of
compensation may be made. This was precisely the case that arose in Gilmore when in response to a submission that the
payment of a large severance payment by an employer, would obviate the ability of the Commission to make an order for
compensation for loss and/or injury, Anderson J at 210, said as follows—

“The primary submission made on behalf of the employer was that as the payment by the employer had fully compensated
Mr Gilmore for any loss or injury caused by the dismissal, there was simply no proper basis for the Commission to make
a compensation order. Putting that another way, the employer’s voluntary payment of what amounted to 12 months’
salary in lieu of notice removed the basis for any proper conclusion that Mr Gilmore had suffered loss or injury.
I am not persuaded that there has been any error of law. Commissioner Beech and the Full Bench expressly adverted to
the payment made by the employer and expressly acknowledged that it was a circumstance to be taken into account in the
exercise of discretion whether to make an order for compensation under the subsection. It is clear that the power to make
an order under the subsection was not precluded by the events which had happened. The fact that an employer has made
a generous termination payment does not preclude the Commission exercising its discretion under the subsection to make
an award of compensation for loss or injury in a case where the dismissal was unfair. Hence, the discretion to make an
order remained and it is a very wide discretion. I am not persuaded that it is shown to have miscarried merely because a
large termination payment had already been made by the employer. Whilst that payment may have been sufficient to
satisfy Mr Gilmore’s common law entitlement ,had he been able to show that he was wrongfully dismissed, that does not
mean that nothing is left on which to properly exercise a discretion to order compensation under the subsection. Anyway,
it seems to me that the question whether an employee who has been unfairly dismissed or whose dismissal has been
effected in a harsh and oppressive manner has been fully compensated for all of his loss and injury caused by the
dismissal is a matter of assessment and therefore entirely a question of fact. I think it was open to the Commission to find
that, notwithstanding the payment made by the employer, Mr Gilmore had suffered loss and injury.”

330 These observations were cited by the Court with approval, in Garbett. This proposition, is to be distinguished from
circumstances arising in which there is compensation awarded for an unlawful or wrongful dismissal, in which case, any
obligation to give notice or pay in lieu of reasonable notice, may be offset by any payments received as a consequence of the
termination of the employment, including accrued entitlements: Dellys v Elderslie Finance Corporation Ltd (2002) 82 WAIG
1193.

331 In this matter I am mindful that the applicant was paid a substantial severance payment on the termination of his employment.
I pause to note however, that this payment was not made as a voluntary or an ex gratia form of payment, as appeared to be the
case in Gilmore. Under his contract of employment with the respondent, all of the applicant’s service with WAPET was
carried over to the respondent for benefit purposes, including that for severance. What the applicant was paid on termination
of his employment was consistent with his entitlement under the respondent’s policies and his contract of employment in this
regard.

332 What then is the applicant’s loss? As I have already found, I am not satisfied that the applicant had a fixed term four year
contract for the overseas assignment. However, on the findings of fact that I have already made, clearly, in my opinion, but
for the applicant’s summary removal from the EGP3 project, he would have had a legitimate and reasonable expectation of
ongoing employment on that project for the foreseeable future. On the evidence, I have found that the EGP3 project was
given “project status” with the Nigerian government. The applicant moved into the Enercon offices, and for all intents and
purposes, the project was secured and ongoing and indeed it was as at the time of these proceedings. Furthermore, I have
already found, that but for the applicant’s removal from the project, he was a highly regarded and commended contracts
professional. His services were clearly in demand. Also, as I have found, the applicant had entered into a long term lease on a
house in Houston, and his family arrangements had been secured on the basis of his ongoing involvement in the project for
the foreseeable future. A replacement was recruited for the project. Accordingly, I have no hesitation in finding, that the
applicant, but for his summary and arbitrary removal from the project, would have had an expectation of ongoing
employment on the project for the foreseeable future, and for at least six months. I find accordingly. That being so, in my
view, the applicant should be compensated fully for this loss, which loss in my view, is the loss of remuneration he
experienced by reason of his unfair removal from the EGP3 project team.

333 I do not accept the submissions of counsel for the respondent, that because the applicant was repatriated back to Australia,
that his compensation, damages or entitlements, should be so limited. The effect of this submission, is to ignore the fact that
but for the applicant’s summary and unfair removal from the EGP3 project, he would have continued to be employed on that
project and have received all of the remuneration that he was entitled, pursuant to his contract of employment with the
respondent, whilst so engaged. There was no other evidence of any unforeseen circumstances, such that the respondent could
reasonably say, that it would invoke that provision of the FDLA, at least in the foreseeable future, to modify such a
conclusion.

334 In my opinion, and as a matter of equity and good conscience, the applicant’s loss of remuneration he would otherwise have
earned on the project is clearly causally related to the applicant’s dismissal on the grounds of redundancy. The redundancy on
the evidence was merely the consequence of the applicant’s removal from the EGP3 project. It was but a step in the short
chain of events the cause of which was the applicant’s harsh and unfair removal from the project. It was almost inevitable on
the evidence. The linkage was direct and not merely consequential. The steps to dismiss the applicant were put in train prior
to his actual removal from the project. It is a compensable loss for the purposes of the Commission’s unfair dismissal
jurisdiction.
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335 Whilst the applicant took steps to mitigate his loss which he was bound to do, and eventually found temporary contract work
in September 2002, his loss on the evidence was ongoing, beyond the period of six months from the date of dismissal.

336 Of course, it is also somewhat trite to point out that the question of compensation for loss and/or injury in relation to a claim
of harsh, oppressive and unfair dismissal under s 29(1)(b)(i) of the Act is a separate and distinct matter from the
determination of a contractual entitlement under s 29(1)(b)(ii) of the Act. Where it is found that an employee has been denied
a contractual benefit, by way of notice or otherwise, there is no warrant to reduce the amount awarded on account of any
order of compensation for unfairness made: Peter Dellys v Elderslie Finance Corporation Limited (2002) 82 WAIG 24.

337 In summary then, in my view, the applicant ought be compensated fully for his loss up to the legislative cap of six months
remuneration as prescribed in s 23A(1) of the Act as it then was.

Contract Claims
338 I have already concluded that in my view, the applicant was not engaged on a four year fixed term overseas assignment.

Therefore, the applicant’s claim for denied contractual benefits, being the balance of his alleged four year fixed term contract
fails.

339 I do however uphold the applicant’s claim for reasonable notice of termination of employment, which is clearly a benefit
under the applicant’s contract of employment with the respondent. I have already found that in my opinion, a reasonable
period of notice to imply, in the contract entered into with the respondent was, in all of the circumstances, 12 months. This
period is of course, to be determined at the time at which the contract of employment is terminated: Martin - Baker v
Canadian Flight Equipment Ltd [1955] 2QB 556 at 581. The applicant’s entitlement to 12 months salary in lieu of notice
must be adjusted by the payments the applicant received on termination of his employment, for example by way of the
substantial severance payment. These payments need to be brought to account consistent with the decision of the Court in
Dellys. Additionally, and consistent with this approach, the Commission’s jurisdiction in these matters is not such as to confer
a windfall on an applicant.

Other Claims
340 The applicant also claimed at par 49.5 of his amended particulars of claim, certain other entitlements, in the total sum of

$29,925.91. These claims were not specifically addressed in submissions by the counsel for the applicant and respondent. The
evidence in any event did not establish these claims as contractual entitlements denied to the applicant and therefore they are
refused.

Order
341 Given the conclusions the Commission has reached, and the various elements of the applicant’s remuneration package as

claimed, the Commission directs the parties to confer within seven days as to whether agreement can be reached on the
quantum of orders to issue. Failing agreement, the application will be re-listed and quantum will be determined by the
Commission.

_________
2003 WAIRC 09106

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ANTHONY RICHARD ROSS, APPLICANT

v.
CHEVRON AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 22 AUGUST 2003
FILE NO. APPLICATION 226 OF 2002
CITATION NO. 2003 WAIRC 09106
_________________________________________________________________________________________________________

Result Direction issued
Representation
Applicant Mr A Lucev of counsel and Mr N Friedman of counsel
Respondent Mr M Zilko of senior counsel and Mr S Shepherd of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Mr A Lucev of counsel and Mr N Friedman of counsel on behalf of the applicant and Mr M Zilko of senior counsel
and Mr S Shepherd of counsel on behalf of the respondent the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby directs—

THAT the parties file and serve upon one another an outline of submissions in relation to the quantum of contractual
benefits and compensation by no later than 4.00pm Friday 29 August 2003.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

_________
2003 WAIRC 09272

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ANTHONY RICHARD ROSS, APPLICANT

v.
CHEVRON AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE MONDAY, 8 SEPTEMBER 2003
FILE NO/S. APPLICATION 226 OF 2002
CITATION NO. 2003 WAIRC 09272
_________________________________________________________________________________________________________
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Result Direction issued
Representation
Applicant Mr N Friedman of counsel
Respondent Mr S Shepherd of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Mr N Friedman of counsel on behalf of the applicant and Mr S Shepherd of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs—

1. THAT the respondent shall file and serve substituted submissions on quantum by 4pm 8 September 2003.
2. THAT the applicant shall file and serve any further submissions in reply by 4pm 10 September 2003.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

_________

2003 WAIRC 09298
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTHONY RICHARD ROSS, APPLICANT
v.
CHEVRON AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE MONDAY, 8 SEPTEMBER 2003
FILE NO/S. APPLICATION 226 OF 2002
CITATION NO. 2003 WAIRC 09298
_________________________________________________________________________________________________________

Result Direction issued
Representation
Applicant Mr N Friedman of counsel
Respondent Mr S Shepherd of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Mr N Friedman of counsel on behalf of the applicant and Mr S Shepherd of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs—

1. THAT paragraph two of the Commission’s direction dated 8 September 2003 be and is hereby revoked.
2. THAT the applicant shall file and serve any further submissions in reply by 4pm 12 September 2003.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

_________
2003 WAIRC 10097

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ANTHONY RICHARD ROSS, APPLICANT

v.
CHEVRON AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE MONDAY, 24 NOVEMBER 2003
FILE NO/S. APPLICATION 226 OF 2002
CITATION NO. 2003 WAIRC 10097
_________________________________________________________________________________________________________

Catchwords Industrial Law (WA) – Termination of employment – Unfair Dismissal – Determination of quantum
of compensation – Principles applied – Amount to be awarded for reasonable notice – Compensation
ordered – Industrial Relations Act 1979 (WA) s 23(1), s 23A, s 23A(6), s 23A(8), s 26(1)(a),    s
27(1)(c)

Result Order issued
Representation
Applicant Mr A Lucev of counsel and Mr N Friedman of counsel
Respondent Mr M Zilko of senior counsel and Mr S Shepherd of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 In earlier reasons for decision in this matter, the Commission upheld in part the applicant’s claims and found that he was

harshly, oppressively and unfairly dismissed by the respondent. Furthermore, the Commission found that the applicant had
been denied reasonable notice of termination of employment of 12 months. Given the nature of the issues arising in these
proceedings, the Commission directed the parties to confer, as to whether agreement could be reached on the quantum of
orders to issue. The parties could not reach agreement, and the Commission accordingly directed the parties to file submissions
in relation to quantum.
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2 The Commission has carefully considered the submissions of the parties. In summary, they are as follows.
Applicant’s Submissions
3 Applying the principles established by the Commission in a number of decisions including Bogunovich v Bayside Western

Australia Pty Ltd (1998) 79 WAIG 8; Byrne v Twaddle trading as Mount Hospital Pharmacy (2002) 83 WAIG 5 at 14 and
Epath WA Pty Ltd v Adriansz [2003] 83 WAIG 3048, the applicant submitted that the proper approach to the assessment of
quantum is for the Commission to make findings of fact as to loss, and then subject to the legislative cap found in s 23A(8) of
the Industrial Relations Act 1979 (“the Act”), to make an award of compensation.

4 The applicant submitted that his loss is the loss of remuneration that he would have earned as a result of the continuation of his
engagement on the EGP3 project, based upon the Commission’s findings at pars 332-333 in its reasons for decision.
Furthermore, it was submitted that in determining compensation for loss, pursuant to s 23A(6) of the Act, “remuneration”, for
the purposes of the legislative cap under s 23A(8) is to be widely interpreted: Capewell v Cadbury Schweppes Australia Ltd
(1997) 98 WAIG 299; May v Lilyvale Pty Ltd (1995) 68 IR 112; Bogunovich.

5 On this basis, taking the applicant’s monthly remuneration for the EGP3 project in total, referred to in the evidence, it was
submitted that the total monthly value of the applicant’s remuneration package was $50,761.50. The components of the
applicant’s monthly remuneration on the EGP3 project were set out at pp 2-3 of the applicant’s submissions. Reference was
also made by the applicant to exhibits A1 and A2, in this regard.

6 Applying the above approach, and “grossing up” certain components of the applicant’s remuneration package, paid as after-tax
or no tax benefits, the submission was that the applicant’s loss, based on 18 months remaining on the EGP3 project, was
$1,090,341.54. It was submitted therefore, that compensation to the maximum level of six months remuneration under the Act,
should be awarded in the sum of $363,447.18.

7 In relation to the reasonable notice element, the applicant submitted that 12 months reasonable notice in the circumstances of
this case should include all of the components of the applicant’s remuneration under the EGP3 project, leading to the sum of
$726,894.36.

8 Taking into account payments already made by the respondent, and the applicant’s earnings in mitigation of his loss, which
totalled $171,408.50, the applicant submitted that the total award in his favour, for six months compensation and 12 months
remuneration in lieu of notice, should be in the sum of $918,933.04.

Respondent’s Submissions
9 The respondent submitted that considering the relevant law and findings of fact made by the Commission, the Commission

should not make any award in respect of the applicant’s alleged loss arising from the dismissal, or from the entitlement to
reasonable notice. In relation to the claim for compensation for loss, the respondent submitted that many components of the
applicant’s remuneration on the EGP3 project, were components in relation to which the applicant had suffered no loss, and
hence, were not compensable. These components in the main, included benefits designed to compensate and offset the
remuneration for expatriates employed by Chevron, by reason of increased expenses in working and living overseas. The thrust
of the respondent’s submissions in this regard, were effectively that such components of the applicant’s remuneration package
were not receivable in “his pocket”, and therefore he had suffered no loss.

10 Applying this logic to the applicant’s loss, the respondent submitted that six months loss, based on those compensable
elements of the applicant’s remuneration package, would be in the sum of $94,451.68.

11 In relation to the reasonable notice issue, the respondent submitted that the assessment of reasonable notice cannot be based on
the applicant’s remuneration package whilst on the EGP3 project, but rather his remuneration as it was as at the date of the
termination of his employment as a contracts administrator in Western Australia. On this basis and consistent with the
Commission’s findings on the respondent’s submissions, taking the applicant’s salary only, 12 months notice would lead to an
award of $118,003.00. Alternatively, applying the 12 months notice based on the applicant’s salary, allowance for a motor
vehicle and additional superannuation entitlements, led to a figure of $154,614.00. From this figure, in accordance with the
decision in Dellys v Elderslie Finance Corporation Ltd (2002) 82 WAIG 1193, it was submitted that all payments made to the
applicant, including for notice paid, severance, leave entitlements and monies earned in mitigation at Anaconda Nickel, should
be deducted.

12 Applying this approach to the overall quantum, the respondent submitted that the applicant is not entitled to his remuneration
for both loss and for his reasonable notice claims. It was therefore submitted, having regard to the quantum of payments
already made to the applicant, as a consequence of the termination of his employment, in the total sum of $178,146.15, that the
applicant is not entitled to any award at all.

Consideration
13 The relevant principles in relation to both an award of compensation for loss and in relation to the determination of reasonable

notice claims are well settled in this jurisdiction.
14 Pursuant to s 23A(6) and (8) of the Act, an award of compensation for loss, is for the purpose as far as is possible, to restore

the person who has suffered a loss as a consequence of a harsh, oppressive or unfair dismissal, back to his or her former
position: Bogunovich. It would also appear to be the case that “loss” for the purposes of an award of compensation, is to be
referable to the former employee’s entitlements under his or her contract of employment: Epath WA Pty Ltd v Adriansz [2003]
83 WAIG 3048.

15 Furthermore, for the purposes of an award of compensation pursuant to s 23A of the Act, “remuneration” is a very broad
concept, and encompasses elements broader than merely salary or wages: Bogunovich; Capewell v Cadbury Schweppes
Australia Ltd (1997) 78 WAIG 299; May v Lilyvale Pty Ltd (1995) 68 112.

16 In my opinion, in determining the applicant’s loss, the respondent’s submissions place an overly restrictive construction on the
meaning and effect of “remuneration” for the purposes of s 23A of the Act, and are contrary to authority. The concept of loss
for the purposes of an award of compensation is not limited to only those payments or benefits, to be “pocketed” by the
relevant employee, as was the import of the respondent’s submissions. Additionally, is the relevant principle that as an
alternative to an order of reinstatement, which would have restored the applicant back to the project in Houston, with all of the
related benefits, an order of compensation in this case is to restore the applicant, as far as a money sum can do, to his pre-
dismissal position. In this respect, with the following qualifications, I accept the applicant’s submissions in relation to quantum
of loss in respect of the applicant’s unfair dismissal.

17 In relation to an allowance for taxation expenses, there was no evidence as to the quantification of this benefit that was made
available under the respondent’s international assignment policy. Furthermore, in relation to schooling allowance, again
accepting that the applicant’s contract documents referred to the reimbursement of reasonable schooling expenses for children
whilst the applicant was on the overseas assignment, there was no quantification of this allowance or reimbursement, on the
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evidence. The applicant referred to p 260 of annexure AR42 to his main witness statement, exhibit A1. This document refers to
email exchanges between Mr Bucklin and Ms Smith of the respondent, concerning approval of payment of private school fees.
No quantum is referred to. The applicant has not referred to any other evidence in this regard. The Commission is therefore not
able to quantify this loss to any extent, even by assigning a reasonable value, given there is no indication of what those fees
could be.

18 In relation to the holiday pay and long service leave I am not satisfied they ought to be taken into account in assessing
compensation. Those are conditions of employment generally regarded as separate to remuneration for compensation purposes.
Furthermore and in any event, on the evidence, the applicant was paid all of his accrued annual leave and long service leave
entitlements, for service with both WAPET and the respondent, as he was entitled to receive. In relation to the inclusion of sick
leave accruals, sick leave is a contingent liability and is not intended to be a benefit in respect of which an order of
compensation for loss is usually made.

19 In relation to the elements of lost rental opportunity and savings on health insurance, there was no evidence adduced in relation
to these matters and they are therefore excluded.

20 In relation to “additional redundancy pay out”, it is not entirely clear upon what basis this element is claimed in the applicant’s
remuneration package. Ultimately however, the applicant received a severance payment of $99,916.34, made in accordance
with the respondent’s redundancy policy. This was so, contrary to the respondent’s assertions at par 4.5 of its written
submissions on quantum, given that the Commission made a finding at par 331 of its reasons for decision, that all of the
applicant’s service with WAPET was carried over to the respondent for benefit purposes, including that for severance pay. In
this regard, the applicant’s severance payment by way of redundancy was an entitlement due to him under his contract of
employment with the respondent and was in no sense an ex gratia or voluntary payment, properly characterised.

21 In relation to “grossing up” of those components of the applicant’s remuneration package said to be paid after tax or as a no tax
benefit as applicable, this Commission has yet to be called upon to consider the issue of grossing up payments of compensation
to make allowances for taxation, and additionally, discounting compensation orders for contingencies, as has been the case
federally: Sprigg v Pauls Licensed Festival Supermarket (1999) 45 AILR 4-014; Southport Wines Pty Ltd v MacDonald and
Seymour (2002) 51 AILR 4-610. Whilst in my opinion there may well be cogent arguments in favour of such an approach to
the treatment of orders for compensation, in the absence of detailed argument, I am not prepared to consider the matter further
on this occasion.

22 Applying this approach to the assessment of compensation, I am satisfied therefore that the applicant’s monthly remuneration
for the purposes of determining compensation should be $37,651.38 comprising the following components—

(a) Base salary (156 hrs/mth x $63.0785): $9,840.25
(b) Car Allowance: $1,666.66
(c) Foreign Service Premium: $1,476.00
(d) Goods and Services (GSS): $5,029.00
(e) Home Maintenance: $500.00
(f) Hypothetical Tax: $4,095.00
(g) Co Con Def (Superannuation 11%): $1,082.43
(h) Co Co Acc (Superannuation 3%): $295.21
(i) Housing Allowance (US$2,800.00/mth): $5,600.00 
(j) Vacation Allowance plus 10% per annum: $4,166.00 
(k) Vacation Paid Travel Time (4 days per annum/12 ): $151.39 
(l) Medical Coverage (2 adults 2 children): $1,376.00
(m) Performance Movement (average 5% x 1.5 years): $492.01
(n) Corporation Performance (average 8% x 1.5 years): $787.22
(o) Holiday Leave Loading (17.5%-as agreed): $397.40
(p) Share Provision: $196.81
(q) Spouse Allowance (US$3,000.00 per annum): $500.00 

23 On the basis of the Commission’s findings that the applicant could reasonably have expected to remain on the EGP3 contract
for at least 18 months I determine that the applicant has suffered a loss of $677,724.30. Applying s 23A(8) of the Act to cap the
applicant’s loss at six months remuneration, leads to a total loss of $225,908.28 and I find accordingly.

24 I now turn to the issue of reasonable notice. At pars 284 and 339 of the Commission’s reasons for decision, the Commission
concluded that the applicant was entitled as at the termination of his contract of employment, to an implied term of 12 months
reasonable notice. Something seems to have been made by the parties of the Commission’s reference to “salary” in par 339, to
the effect that the entitlement is so limited. This is clearly not the case. The Commission has found that 12 months notice is
appropriate. The law in relation to this matter is well settled. In the present circumstances, the applicant is entitled to the
remuneration that he would have received during the period of reasonable notice: see generally Macken et al The Law of
Employment 5th Ed at 303-304.

25 As to the calculation of the applicant’s entitlement to reasonable notice, the Commission found at par 281 that as at the time of
the applicant’s return to Australia, his contract of employment with the respondent remained on foot. Reference is made in the
Commission’s reasons for decision to the letter from the respondent of 7 January 2002, recording same. In my opinion, the
calculation of the applicant’s entitlements during a period of 12 months reasonable notice or payment in lieu thereof, is to be
determined as at the time of the termination of the contract. Based upon the Commission’s findings, the applicant had reverted
to Australian conditions and in my view, the applicant is entitled to receive 12 months remuneration in lieu of notice,
comprising his salary, allowance for motor vehicle and superannuation benefits he was in receipt of as at the termination of his
employment. This means that the applicant is entitled to 12 months salary in the sum of $118,083.00; an allowance for
provision of a motor vehicle in the sum of $19,999.00 and for superannuation benefits in the sum of $16,532.00 leading to a
total amount of $154,614.00 as was submitted by the respondent.

26 It is settled that an applicant is obliged to mitigate his or her loss: Growers Market Butchers v Backman (1999) 79 WAIG
1313. I am satisfied that the applicant has taken reasonable steps to mitigate his loss and in any event, the respondent has failed
to establish that the applicant did not do so, given that the onus fell upon it: Growers Market Butchers. In connection with the
issue of mitigation, and the determination of quantum, I accept the evidence of the applicant contained in an affidavit
accompanying the applicant’s submissions in relation to quantum. The respondent did not take issue with the content of the
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affidavit, rather submitted that the Commission should have no regard to it. I do have regard to it as the Commission is entitled
to do in inquiring into and dealing with the present industrial matter: s 23(1); s 26(1)(a) Act. To the extent that leave may be
necessary to the applicant to re-open on this issue, I grant it.

27 Based upon the evidence, I am satisfied that the applicant’s earnings subsequent to his dismissal, less the costs of those
earnings, total $62,011.91. To be added to this, in terms of any deductions from monies to be awarded to the applicant, and
consistent with established authority, are the severance payment of $99,916.34 and the one months salary in lieu of notice
already paid in the sum of $9,480.25. The total sum to be deducted is therefore $171,408.50.

28 In conclusion, doing the best I can, the applicant is entitled to the following amounts by way of compensation for loss and
reasonable notice:

(a) six months compensation for loss: $225,908.28
(b) 12 months remuneration by way of reasonable notice: $154,614.00
(c) sub total: $380,522.28
(d) less sums earned in mitigation and already paid: $171,408.50
(e) Total: $209,113.78

29 I reject the respondent’s submissions that there ought to be deductions, in purported reliance upon Dellys, from the quantum to
be awarded sums in respect of annual leave and long service leave payments. I agree with the applicant’s submissions that the
respondent’s interpretation of the court’s decision in Dellys is wrong. From the judgement of Anderson J, in particular at par
39 and following, no deduction is to be made in respect of entitlements which have accrued prior to the date of termination of
the employment. What His Honour referred to in particular at par 39, is that it is entitlements that would accrue during the
period of reasonable notice, which must be deducted from any award made. Any entitlements and rights accrued prior to the
date of the wrongful termination of the contract of employment are not in my opinion, to be brought to account.

Car Allowance on Annual Leave Entitlement
30 The Commission has refused this claim.
Claim for Costs and Expenses
31 Finally, the applicant claimed costs and expenses as a consequence of the decision of the Commission in the applicant’s

favour. The thrust of the applicant’s submissions in this regard, were to the effect that because the Commission found that the
applicant’s dismissal was harsh, unwarranted and without justification, coupled with issues concerning discovery and the
respondent’s failure to call Mr Ciabattari in relation to the “CR ROM issue”, this warranted an order from the Commission for
costs and expenses.

32 Costs and expenses will only be awarded in this jurisdiction in extreme circumstances: Brailey v Mendex Pty Ltd t/as Mair and
Co Maylands (1992) 73 WAIG 26. The exercise of the Commission’s power to make an award for costs and expenses,
excluding costs of a legal practitioner or paid agent, is a discretionary power: s 26(1)(a); s 27(1)(c) Act.

33 Whilst the Commission has made findings as to the harshness of the treatment of the applicant by the respondent, and the issue
of discovery was less than well handled by the respondent, I am not satisfied, having regard to the totality of the proceedings,
that an order for costs and expenses is appropriate. I am not persuaded that the circumstances of this case are extreme, such
that the usual approach in this jurisdiction ought to be departed from on this occasion.

34 Therefore, the applicant’s claim for costs and expenses is refused.
35 A minute of proposed declarations and orders now issues.

_________
2003 WAIRC 10202

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ANTHONY RICHARD ROSS, APPLICANT

v.
CHEVRON AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 5 DECEMBER 2003
FILE NO/S. APPLICATION 226 OF 2002
CITATION NO. 2003 WAIRC 10202
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Mr A Lucev of counsel and with him Mr N Friedman of counsel
Respondent Mr B Luscombe of counsel and with him Mr S Shepherd of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 In reasons for decision dated 24 November 2003 (2003 WAIRC 10097) the Commission determined the quantum of

compensation for loss and the quantum of twelve months reasonable notice, in respect of the herein matter. A minute of
proposed order issued on the same date.

2 As they are entitled to do pursuant to s 35(3) of the Industrial Relations Act 1979 (“the Act”), the respondent sought a speaking
to the minutes of the proposed declarations and orders issued by the Commission. At the speaking to the minutes listed for this
purpose, counsel for the respondent submitted that there were apparent errors in the proposed orders, in relation to paragraph
5 of the minute, as to—

a) the apparent omission of a housing deduction of $590.42 per month;
b) the inclusion of an amount for “hypothetical tax” in the sum of $4,095.00 per month when it should have been a

deduction; and
c) the inclusion of the sum of $397.40 per month for annual leave loading.
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3 At the speaking to the minutes, counsel for the respondent did not press the annual leave loading issue.
4 Counsel for the respondent, submitted that the housing deduction and hypothetical tax sums, were claimed as deductions from

the applicant’s monthly remuneration, in the applicant’s amended particulars of quantum claim, of 6 February 2003, and
referred to in the Commission’s reasons for decision on the merits, dated 7 August 2003. The submission was that this
appeared, without explanation, to be included as a positive entitlement in the applicant’s submissions on quantum of
compensation, dated 29 August 2003, upon which the Commission made its determination as set out in its reasons of
24 November 2003, and the accompanying minute.

5 Counsel for the applicant, submitted that the effect of the issues raised by the respondent, go not to ensuring the proposed
declarations and orders are consistent with the Commission’s reasons, but rather to the substance of the Commission’s
decision, and is therefore impermissible at a speaking to the minutes. Alternatively and any event, the submission of the
applicant was that there was no error in the minute, and the minute accurately reflected the evidence and the Commission’s
findings, as set out in its earlier reasons.

Consideration
6 The purpose of a speaking to the minutes is to enable a party to raise any matters that it considers relevant, to ensure that the

proposed order of the Commission accurately reflects the Commission’s reasons for decision. As was said by the Full Bench in
Grade Pty Ltd v Graham McCorry, Department of Productivity and Labour Relations (1993) 73 WAIG 2016—

“These proceedings were a speaking to the Minutes. At a time fixed by the Commission, the parties are entitled to speak
to matters contained in the Minutes (see s.35(3) of the Act). It is not the time to bring fresh evidence or make submissions
as to substance (see CSA v. Public Service Commission (1937) 17 WAIG 22 at 23 per Dwyer P and WA Government,
Tramways, Motor Omnibuses and River Ferries’ Employees’ Union of Workers, Perth v. Commissioner of Railways
(1947) 27 WAIG 517 at 523 per Dunphy J). It is not the time to argue an appeal, or to complain about a decision.”

7 In my opinion, the matters raised by the respondent go to the substance of the Commission’s reasons for decision and proposed
decision set out in the minute, not matters of form or consistency between the reasons and the minute, prior to it being
perfected by being deposited in the Registry.

8 I do not therefore propose to deal with the alternative submissions put by counsel for the applicant to any extent however, I
simply observe that the Commission is not persuaded that in any event, the minute should not issue as declarations and orders
as proposed.

9 Order accordingly.
_________

2003 WAIRC 10201
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTHONY RICHARD ROSS, APPLICANT
v.
CHEVRON AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 5 DECEMBER 2003
FILE NO/S. APPLICATION 226 OF 2002
CITATION NO. 2003 WAIRC 10201
_________________________________________________________________________________________________________

Result Declarations and orders issued
Representation
Applicant Mr A Lucev of counsel and Mr N Friedman of counsel
Respondent Mr M Zilko of senior counsel and Mr S Shepherd of counsel
_________________________________________________________________________________________________________

Declarations and Orders
HAVING heard Mr A Lucev of counsel and Mr N Friedman of counsel on behalf of the applicant and Mr M Zilko of senior counsel
and Mr S Shepherd of counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 (“the Act”), hereby—

(1) DECLARES that the applicant’s claims in the herein matter are industrial matters for the purposes of the Act.
(2) DECLARES that the applicant was harshly, oppressively and unfairly dismissed from his employment by the

respondent as a contracts administrator on or about 17 January 2002.
(3) DECLARES that reinstatement of the applicant is impracticable.
(4) DECLARES that the applicant was denied a contractual benefit in the form of 12 months notice of termination of

employment.
(5) ORDERS that the respondent pay to the applicant compensation for loss in the sum of $225,908.28 and a

contractual benefit of 12 months remuneration in lieu of notice in the sum of $154,614.00 less the amount of
$171,408.50, being a total of $209.113.78 and further less any amount payable to the Commissioner of Taxation
pursuant to the Income Tax Assessment Act 1936 and actually paid.

(6) ORDERS that the sum in par (5) of this order be paid by the respondent within 21 days of the date of this order.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________
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2003 WAIRC 10122
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AARON JOHN RYAN, APPLICANT
v.
MIDLAND JOBLINK (INC), RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 19 NOVEMBER 2003
FILE NO. APPLICATION 1548 OF 2003
CITATION NO. 2003 WAIRC 10122
_________________________________________________________________________________________________________

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Extension of time for
application to be referred to Commission – Application referred outside of 28 day time limit –
Relevant principles to be applied – Commission satisfied applying principles that discretion should be
exercised – Extension of time to accept referral granted – Industrial Relations Act 1979 (WA) s
29(1)(b)(i), s 29(2) & s 29(3).

Result Order issued
Representation
Applicant Mr A Ryan on his own behalf
Respondent Mr T Thompson as agent
_________________________________________________________________________________________________________

Reasons for Decision
(Ex Tempore)

1 The present application is brought by Aaron John Ryan against what is described as Midland Joblink (Inc). The application is
one brought pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (WA) (“the Act”) alleging that on or about
13 August 2003 the applicant was dismissed unfairly from his position as youth development officer. The application refers to
the applicant commencing employment on or about 13 March 2003 in the position so described, working 37.5 hours per week
and being paid at the rate of $15.03 per hour.

2 The Commission has listed this matter of its own motion by reason of the fact that the application commencing these
proceedings was filed on 27 October 2003. Self-evidently, some considerable time outside of the 28-day time limit prescribed
by s 29(2) of the Act. It is trite to observe, however, that the Commission has discretion pursuant to s 29(3) of the Act to
accept an application filed outside of time if it forms the view that it would be unfair not to do so.

3 The Commission has before it evidence both from the applicant and from the respondent. Necessarily given the nature of these
proceedings, however, that evidence is somewhat scant but in outline form it is as follows. The applicant testified that he was
dismissed by the respondent on 13 August 2003. Shortly after his dismissal, the applicant gave evidence that he commenced
proceedings upon legal advice in the AIRC (“AIRC”). Indeed, it seems, those proceedings were commenced some 15 days
within the date of his dismissal.

4 The applicant testified that during the course of those proceedings it came to his attention by reason of documents filed by the
respondent in those proceedings that a question of jurisdiction was taken concerning his status as a probationary employee.
Despite this the applicant informed the Commission in his evidence that upon his legal advice he considered there was strong
arguments to contest that jurisdictional challenge and thus he persisted with his proceedings in the federal jurisdiction.

5 It is common ground that those proceedings continued up until, it seems, about 27 October 2003 when the applicant
discontinued the proceedings in the AIRC. Documents tendered by the respondent’s agent as exhibit R1 refer to various steps
taken in the proceedings before the AIRC, including the discontinuance by the applicant, as I have said, on 27 October. The
applicant informed the Commission in his evidence that he did this because shortly before that time he became aware of a
further question of jurisdiction being raised by the respondent, that being whether the respondent was a constitutional
corporation and therefore whether it was amenable to the AIRC’s jurisdiction in relation to its unfair termination jurisdiction.
Upon receiving that advice, the applicant informed the Commission that he formed the view from materials that he inspected,
lodged by the respondent’s agent, that, indeed, it was strongly arguable that the respondent was not a constitutional corporation
and therefore he immediately commenced proceedings in this jurisdiction on 27 October 2003.

6 In relation to the merits of his case, the applicant gave evidence that he considered himself to have been a hard worker and, in
paraphrasing his evidence however, he seemed to have the view that he was somewhat over-enthusiastic in his response to the
demands of his position and felt he was unfairly treated, although on probation, with his dismissal on 13 August 2003. There
seemed to have been an incident involving a request of the applicant to speak at a particular school on the subject of sexual
abuse. That matter was the subject of some evidence before the Commission. The applicant testified that it was never the case
that he did so speak and he adopted the instruction of the respondent to desist from taking part in such a talk at the particular
school concerned. However he maintained that he was entitled to express his views as to the context in which a request that he
speak arose and expressed some dissent in relation to that particular decision.

7 In summary, the applicant considered in his submissions that it would be unfair for the Commission to not accept his
application out of time because he considers that he has a valid claim to advance in this jurisdiction and, secondly, that the
AIRC proceedings were discontinued because of a technical issue.

8 The respondent’s evidence was adduced through Ms Brown. Her evidence was to the effect that the applicant’s “soft skills”
were questionable, in particular, his ability to work as a part of a team. Ms Brown’s evidence referred to various discussions
between the applicant and representatives of the respondent regarding these questions. Documents were tendered before the
Commission regarding the applicant being counselled in relation to his ability to conform with the respondent’s team and his
teamwork and work attitude generally. Ultimately it seems on the evidence before the Commission, the issue in relation to the
giving of the talk to which the Commission has already referred was the proverbial straw which broke the camel’s back on the
evidence, given a series of emails that passed between the applicant and, in particular, Mr Saunders who the Commission
understands was the applicant’s supervisor at the respondent. Ms Brown’s evidence was that she took those exchanges as
effectively a non acceptance of the applicant’s previous counselling in relation to his attitude to his superiors and to team work
generally. Ms Brown had formed the view on her evidence that the applicant was unlikely to change his attitude and his
approach.
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9 The Commission now considers the evidence in light of the relevant factors as enunciated by the Commission as presently
constituted in the matter of Azzalini v Perth In-flight Catering (2002) 82 WAIG 2992, recently referred to and affirmed by the
Full Bench of this Commission in Director General of the Department of Education v Malik (unreported) (2003) WAIRC
09090. The first factor is the length of the delay. The applicant’s claim was filed on 27 October 2003 as the Commission has
already observed. He was dismissed on 13 August 2003. Therefore his application is nearly some seven weeks out of time
which in the Commission’s opinion is a substantial period of time.

10 Secondly, the reason for the delay. It is common ground, as I have already observed, that the applicant commenced
proceedings in the AIRC on 28 August 2003. It seems on the material before the Commission that by 2 September 2003 the
applicant was aware of an issue of jurisdiction having been taken in those proceedings as to the status of his probationary
employment. However the Commission has already observed the applicant considered upon legal advice that he had a good
case to defend his position, notwithstanding that challenge to the AIRC’s jurisdiction. It seems also that it was not until about
27 October 2003, or thereabouts, that the applicant became aware of a further issue being taken by the respondent to challenge
the AIRC’s jurisdiction to entertain his claim on the basis of whether or not the respondent was a constitutional corporation.
The applicant at that stage formed the view that he would discontinue those federal proceedings and immediately commenced
proceedings in this jurisdiction. The applicant also informed the Commission that he was not informed by his legal advisers of
the possibility of commencing the current proceedings in this jurisdiction as he was focused on dealing with the proceedings in
the federal jurisdiction.

11 Thirdly, in relation to steps taken by the applicant to contest his dismissal self-evidently the commencement of the proceedings
in the federal jurisdiction is clear evidence that the applicant was contesting his dismissal.

12 As to the merits, the applicant was on probation. The law in this jurisdiction is that whilst probationary employment is to be
considered as a relevant factor, the existence of a probationary employment contract is not licence to dismiss an employee
unfairly. On what is the limited evidence before the Commission at this stage of the matter, the Commission does not consider
that the applicant’s case is unarguable and at least has some prospect of success.

13 In relation to prejudice, the position is that whilst the Commission understands that the respondent has spent some time in
preparing for the proceedings in the federal jurisdiction, there is a remedy in costs in that jurisdiction for the respondent if it
wishes to progress that matter. Otherwise there has been no demonstrated prejudice save for the fact, as is normally the case,
that the respondent would need to defend these proceedings if the extension of time is granted.

14 Having considered all of the relevant factors, in light of the evidence though necessarily scant at this stage, it is not without
some oscillation that the Commission considers that it should exercise the discretion on this occasion in the applicant’s favour
and accept the referral out of time. The Commission so orders. The Commission will now direct the matter be referred to a
Deputy Registrar for further conciliation in an endeavour to see whether the matter cannot be resolved between the parties.

_________

2003 WAIRC 10130
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AARON JOHN RYAN, APPLICANT
v.
MIDLAND JOBLINK (INC), RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 19 NOVEMBER 2003
FILE NO/S. APPLICATION 1548 OF 2003
CITATION NO. 2003 WAIRC 10130
_________________________________________________________________________________________________________

Result Extension of time granted
Representation
Applicant Mr A Ryan on his own behalf
Respondent Mr T Thompson as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr A Ryan on his own behalf and Mr T Thompson as agent on behalf of the respondent the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—

THAT the referral of the herein application be and is hereby accepted out of time.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.
_________

2003 WAIRC 10323
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AARON JOHN RYAN, APPLICANT
v.
MIDLAND JOBLINK (INC), RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 17 DECEMBER 2003
FILE NO/S. APPLICATION 1548 OF 2003
CITATION NO. 2003 WAIRC 10323
_________________________________________________________________________________________________________
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Result Order issued
Representation
Applicant Mr A Ryan
Respondent Mr T Thompson as agent
_________________________________________________________________________________________________________

Order
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979 hereby orders—

THAT the application be and is hereby discontinued by leave.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________

2004 WAIRC 10598
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ALLAN CLIFFORD SWIFT, APPLICANT
v.
WINTHROP BAPTIST COLLEGE INC (ACN 101 054 559), RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE THURSDAY 29 JANUARY 2004
FILE NO. APPLICATION 6 OF 2003
CITATION NO. 2004 WAIRC 10598
_________________________________________________________________________________________________________

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Summary dismissal
Evidentiary onus on Respondent not discharged – Lack of procedural fairness – Applicant harshly,
oppressively and unfairly dismissed – Application upheld – Reinstatement ordered – Continuity of
benefits ordered – Industrial Relations Act 1979 s.29(1)(b)(i)

Result Application alleging unfair dismissal upheld and order for reinstatement without loss of entitlements
issued.

Representation
Applicant Mr G Stubbs (of counsel)
Respondent Mr M Jensen (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application by Allan Clifford Swift (“the applicant”) pursuant to the s.29(1)(b)(i) of the Industrial Relations Act

1979 (“the Act”). The applicant alleges that he was unfairly terminated from his employment as a teacher with Winthrop
Baptist College Inc (ACN 101 054 559) (“the College”) on 16 December 2002. The College denies that the applicant was
unfairly terminated.

Background
2 The applicant was employed by the College in August 1998 to teach marketing, management and computing studies. The

applicant worked in this position until he was summarily terminated on 16 December 2002. The applicant’s terms and
conditions of employment were those contained in the Independent Schools’ Teachers’ Award 1976 (“the Award”).

3 The College is a Christian secondary school operating from Year 8 through to Year 12. In Term 2 2002, 28 of the applicant’s
Year 11 students completed an assignment involving the production of a multi-media project using a computer program called
Multi-media Builder. After the College became aware of the contents of six CDs which formed the end result of this
assignment (Exhibit R7), Mr Michael Smith the College Principal raised concerns about the content of the CDS with the
applicant. As the College was not happy with the applicant’s explanation about the content of the CDs the applicant was
summarily terminated.

Respondent’s evidence
4 Mr Smith is currently the Principal of Quinn’s Baptist College. Prior to taking up this position he was College Principal for

approximately nine years. He stated that the College Board has the authority to employ and terminate staff and he confirmed
that he employed the applicant on behalf of the Board in 1998. He stated that apart from one issue in August 2001 the College
had no problems with the applicant’s ability to undertake his day to day duties. Mr Smith stated that the College emphasised
and valued Christian ethics and teachers were employed on the basis that each teacher would comply with the College’s
expectations of leading a Christian life and having a strong commitment to the Christian faith.

5 Ms Smith stated that the College had a detailed disciplinary policy which was contained in the Staff Handbook (Exhibit R3).
He confirmed that the College had generated a document titled ‘Guidelines for Staff’ which detailed how teachers were
expected to carry out the College’s discipline policy (Exhibit R3). Students, staff and parents were aware of the College’s
computer access guidelines and those guidelines were contained in the Student Diary given to each student at the beginning of
each year. These guidelines outlined the requirements expected of students (Exhibit R4). Mr Smith stated that the applicant
would have been aware of these guidelines as all teachers were given a copy of the annual Student Diary at the beginning of
each year.

6 Mr Smith gave evidence that on 6 December 2002 the College’s computer teacher and technician Mr Justin Hearn handed him
a number of CDs which he claimed contained songs with obscene language and pornographic images. Mr Hearn also told
Mr Smith that a game included on two of the CDs was banned by the College. Mr Smith stated that he did not play the CDs at
the time as he accepted Mr Hearn’s word about the contents of the discs.
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7 After this discussion with Mr Hearn, Mr Smith discussed the situation with the Association of Independent Schools of Western
Australia (Inc) (“AISWA”) and the head of the College Board. Subsequent to these discussions Mr Smith decided that if the
applicant was aware of the content of the CDs and had refused to discipline students about the content, he should be terminated
forthwith.

8 Mr Smith organised a meeting with the applicant for the afternoon of 6 December 2002 at approximately 4.00pm to establish if
the applicant had reviewed the CDs, and if he had done so, why he took no action about the contents of the CDs. Mr Smith
stated when he arranged the meeting with the applicant he did not advise the applicant of the reason for calling the meeting.
Mr Smith gave evidence that at the meeting on 6 December 2002 the applicant was asked if he had any issue with the material
on the discs and the applicant replied that he did not. Mr Smith told the applicant that he understood there was offensive
language on the discs. Mr Smith stated that the applicant replied that he could not believe that anyone would check all of the
content on the discs and that it was not his job to check the content of each disc as the assignment was about the skill of putting
a multi-media presentation together. Mr Smith told the applicant that the content of each CD had to be reviewed by him. He
stated that the applicant did not respond to this comment. Mr Smith reminded the applicant that the game contained in two of
the discs had been banned by the College. Mr Smith stated that the applicant again did not respond to this comment. Mr Smith
told the applicant about his concerns about the material being offensive and he stated that parents would be upset about the
CDs’ content. He then told the applicant that it was inappropriate for this type of material to be used in College assignments.

9 Mr Smith asked the applicant if the discs had been marked and the applicant confirmed that he had done so. Mr Smith then
advised the applicant that he would be terminated as the content of the CDs included pornography and banned games and the
applicant had not disciplined students for using this material in their projects. Mr Smith advised the applicant that he would be
terminated immediately if he chose not to resign. Mr Smith stated that the applicant was “in shock” at the meeting and did not
respond to a number of the issues which were put to him. The applicant then stated that he wanted time to collect his
equipment and belongings that afternoon and he advised Mr Smith that he wanted the opportunity to think about whether or
not he would resign or accept being terminated. Mr Smith confirmed that he did not allow the applicant to review and/or copy
the discs at this point as he had been advised not to let the discs out of his hands. On 13 December 2002 the applicant was
advised by letter that if the College did not hear from the applicant about his intentions he would be terminated (Exhibit R10).
As the applicant did not resign the College terminated the applicant on 16 December 2002.

10 Under cross-examination Mr Smith stated that he did not believe it was necessary for him to review the contents of the CDs
prior to meeting with the applicant as he understood Mr Hearn had reviewed the CDs in detail. He confirmed that after the
applicant was terminated he reviewed parts of the CDs and read Mr Hearn’s summary of the CDs’ contents (Exhibit R18).

11 Mr Smith was asked about the two CDs which contained the game Counter-Strike. Mr Smith stated that he understood the
game had been banned from the College as it had a Mature Adults (“MA”) classification. He stated that as the game contained
violence and blood it was contrary to College guidelines to play the game at the College. Mr Smith stated that he was not
aware of any list detailing which games were banned by the College but he accepted Mr Hearn’s advice that a list of banned
games existed. Mr Smith also agreed that he was the ultimate censor, not Mr Hearn, when deciding if a game should be
banned. Notwithstanding this Mr Smith stated that the College’ teachers should be aware of the appropriate standards for a
game to be acceptable. He stated that if a CD produced at home was submitted as an assignment and if the CD contained
offensive material this would be inappropriate and should be dealt with by the teacher concerned. He agreed that if a student
played a banned game at home that this did not constitute an offence under College policy.

12 Mr Smith stated that the applicant should have disciplined the students about the content of the CDs even if some were made at
home, and he should have reminded the students that their actions were contrary to College policies and guidelines. Mr Smith
stated that games containing violence and blood were banned by the College. Mr Smith stated that the applicant should have
been aware of the content on all of the CDs and that the applicant should have vetted the content whilst the students were
producing the CDs. He stated that it was up to the applicant to be aware of the content of the CDs even if the purpose of the
assignment was about the process of producing a multi-media CD and even if the CD was lengthy.

13 Mr Smith was asked why the applicant was not subject to a summative appraisal as provided for in the Award. Mr Smith stated
that a summative appraisal did not apply in this case as the applicant had committed gross misconduct.

14 Mr Smith confirmed that no notes were taken of the meeting held with the applicant on 6 December 2002. He reiterated that all
of the CD cases were shown to the applicant and the applicant was asked if he had seen the CDs. The applicant confirmed that
he had and the applicant had also confirmed that the discs had been marked. The applicant was asked if anything was wrong
with the content of the discs and the applicant replied that there was not. He was also asked if he realised that some of the
material on the discs was offensive. The applicant replied that it was not his job to be concerned with the content of the CDs.
Mr Smith then expressed his concern about the contents on the discs and he advised the applicant of the Board’s concern. The
applicant responded that he could not believe that anyone would look at the content of each disc and that he could not
supervise all of the students in class whilst they were producing each disc. Mr Smith told the applicant that it was his role to
see what students were downloading and to vet what was on each disc.

15 Mr Smith confirmed that he did not show the applicant copies of College policies or guidelines which the College claimed the
applicant had breached at the meeting nor did he view the contents of the CDs with the applicant. He confirmed that he did not
ask the applicant about the way in which the CDs were produced and whether the applicant had reviewed the content of each
disc.

16 It was put to Mr Smith that he met with the applicant on 10 December 2002 not the 6 December 2002. Mr Smith stated that to
the best of his recollection the meeting took place on 6 December 2002. He recalled the meeting taking place on this date
because after this meeting he flew to Geelong for the weekend. Mr Smith stated that the meeting with the applicant on
6 December 2002 lasted for approximately half an hour.

17 Mr Smith was asked if he had decided to terminate the applicant prior to meeting with him on or about 6 December 2002.
Mr Smith said he had not decided beforehand to terminate the applicant as the applicant was given the opportunity at the
meeting to explain his position.

18 Mr Smith confirmed that the CDs completed by Student 3 and Student 4 were the two CDs that the College claimed contained
obscene language. Mr Smith stated that he was unaware if additional information could be added to a CD after it had been
assessed by the applicant. It was put to Mr Smith that if material had been added to the CDs after the students’ projects were
marked and if a teacher was terminated because of the changed content of these CDs then this teacher would have been
unfairly dismissed and should be reinstated. Mr Smith agreed that this would be the case (transcript pages 92 and 93).
Mr Smith agreed that subsequent to meeting with the applicant he received correspondence from the applicant requesting
details about his options and requesting copies of the CDs. Mr Smith stated that he refused to provide copies of the CDs to the
applicant as he believed that the issue of what was on the CDs had been dealt with at the interview on 6 December 2002.
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19 It was put to Mr Smith that there was a significant number of attempts to access pornographic websites and inappropriate
games at the College since the Internet was installed in 1996. Mr Smith stated that he was not aware of any extensive attempts
to access these particular sites and games. Mr Smith also stated that he was not always informed when attempts were made to
access inappropriate sites at the College. He stated that he was only aware of the occasional student who was removed from
class for accessing inappropriate sites.

20 Mr Smith agreed that after the applicant’s termination he mentioned to some College staff members that the applicant had been
involved in an incident where students created work which contained pornography and he conceded that an accusation of this
nature would have a detrimental impact on a teacher’s future career.

21 Mr Smith confirmed that he was not aware of a list outlining which music was banned by the College. He stated that teachers
should be guided by the content of a song when assessing whether or not a song should be banned. He confirmed that the
playing of any MA computer game was banned by the College for all students aged between 13 and 17 years old. Mr Smith
stated that this was the standard offered to parents and that students attended the College on this basis. Mr Smith understood
that the computer games which were banned were discussed and agreed by teachers at meetings of the College’s computer
teachers. It was his view that as staff had been chosen to teach at the College based on their Christian values they would have a
good sense of which games were appropriate.

22 Mr Smith stated that the project undertaken in the applicant’s class was an assignment that should have been mainly
undertaken at school given that this course is a non-tertiary entrance examination course. There was thus an expectation that
students undertaking this course would be closely supervised by their teacher.

23 Mr Smith maintained that the applicant would not have been financially disadvantaged if he decided to resign instead of being
terminated.

24 Mr Hearn commenced employment with the College on a part-time basis in 1999. He later became a full-time employee.
Whilst he has no formal teaching qualifications he has had extensive teaching experience through his church related activities.
Mr Hearn is responsible for maintaining the College’s 150 computers and he ensures that the computer network runs
effectively. He confirmed that the College operates on the basis of a Christian ethos and that Christian values, attitudes and
expectations are incorporated throughout the curriculum and that all teachers and students are expected to uphold these
Christian values.

25 Mr Hearn stated that the College has computer guidelines in place and the students are aware of what should and should not be
downloaded from the College’s computer system. Mr Hearn stated that the College’s computer policy forbids the accessing
and downloading of inappropriate material from offensive sites. He confirmed that part of the teacher’s role was to enforce the
College’s computer guidelines.  Mr Hearn confirmed that the College computer use guidelines stated that students were not to
access any material containing swearing, witchcraft or inappropriate games which had an MA or above rating. Graphic
violence, drugs or anything unchristian was also banned. Mr Hearn stated that there was a common set of rules for using the
Internet which had been developed by all staff who had computers in their rooms. Mr Hearn stated that even though there was
an understanding of which games were banned, a list was not kept as there were too many banned games.

26 Mr Hearn gave evidence that the playing of the game Counter-Strike was frequently raised during staff meetings when banned
games were discussed. He stated that not only was the content of this game inappropriate but it was illegal to download this
game from the Internet. Mr Hearn claimed that he had discussed Counter-Strike being a banned game with the applicant and
Mr Hearn stated that he had a discussion with the applicant in 2002 about some of the applicant’s students accessing
inappropriate games including Counter-Strike. Mr Hearn stated that when he became aware that a student was downloading
Counter-Strike he would ask the student to delete the game. He stated that in Room 1, which he shared with the applicant as
well as other teachers, Counter-Strike kept appearing on computer screens when his classes used the computers. Mr Hearn
stated that Room 1 was laid out in such a way that the teacher could observe all computers and the contents of each computer
screen from the teacher’s desk except for one or two computers.

27 Mr Hearn stated that the College had a programme called squidGuard which monitors students accessing information from the
Internet. This programme prevents inappropriate material from being accessed and alerts the teacher if an attempt is made to
access inappropriate material, the student seeking access to the inappropriate material and the site which was being accessed.
As this programme operates on a word recognition system it does not prevent inappropriate information from being
downloaded on every occasion. He confirmed that if a student installs a disc with inappropriate material on it, the College has
no monitoring device to prevent this material from being used and it is up to the teacher to review each installation.

28 Mr Hearn stated that computer teachers were frequently updated about which material was inappropriate to download from the
Internet. He confirmed that the College’s disciplinary processes were strictly applied in the computing area given the activities
that students could undertake and a student accessing an inappropriate site was removed from the room immediately rather
than being given a warning.

29 Mr Hearn was asked about how he came across the CDs relevant to this matter. Mr Hearn stated that the CDs were in a
storeroom in Room 1 and early in December 2002 out of curiosity he took the CDs from the store-room and played them.
Mr Hearn stated that he was concerned about the content of the CDs that he reviewed.

30 Mr Hearn stated that two discs contained screen shots of the banned game Counter-Strike and a brief video of the game. Mr
Hearn stated that he was resigned to students playing Counter-Strike as a number of students played the game and it kept
“rearing its head”. He gave evidence that he had seen students loading Counter-Strike onto their computers whilst they were in
the applicant’s class in Term 3, 2002. He tried to send one of the applicant’s students to the office as a warning for playing
Counter-Strike but the applicant intervened and told Mr Hearn that it was all right for the student to access this game as the
student was completing an assignment. Mr Hearn claimed that the applicant agreed to send four students who Mr Hearn had
caught playing Counter-Strike to the Deputy Principal for playing Counter-Strike however he maintained that this did not
happen.

31 Mr Hearn was asked about the content of the other CDs. He stated that Student 3’s CD had an inappropriate image of a man’s
head nestled between a woman’s breasts even though the woman was clothed. This CD also included commercial songs which
violated copyright guidelines and was therefore contrary to College policy. He stated that Student 4’s CD had songs on it
containing inappropriate language. He could not recall any issue with the other CDs. He stated that it took him approximately
20 minutes to review the contents of the CDs.

32 Mr Hearn stated that he chose to raise the issue of the contents of the CDs with Mr Smith instead of approaching the applicant
directly because he had worked with the applicant for four years and in his view “nothing had changed ... [he] would do his
own thing” (Transcript pages 183 and 184). Mr Hearn told Mr Smith that there were full versions of banned songs on some of
the discs and that some of the songs had explicit and distasteful lyrics and some depicted inappropriate sexual acts. He stated
that even though the images on some of the CDs were not pornographic they were inappropriate for a Christian College.
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33 On 9 December 2002 Mr Hearn wrote a memo to Mr Smith outlining his views about the CDs and citing extracts from some of
the CDs (Exhibit R18).

34 Under cross-examination Mr Hearn conceded that music could be downloaded from the Internet at the College without
violating copyright. Mr Hearn confirmed that Counter-Strike was not blocked by squidGuard even though squidGuard could be
configured to block the downloading of this game. He agreed that the downloading of songs to MP3s was not blocked even
though it was possible to do so. Mr Hearn stated that if a student attempted to access an inappropriate site an alarm would be
registered on the teacher’s computer. He stated that staff computers did not have the same level of scrutiny as that of students
but any access to inappropriate sites would still be recorded on the College’s computer log.

35  Mr Hearn agreed that in 2002 there were many computer breakdowns in Room 1 and that at some stage in 2002 the
squidGuard alarm system also broke down and that the applicant fixed the alarm system as Mr Hearn was unable to do so. He
also conceded that a number of computer screens in Room 1 were obscured to the teacher when the teacher was sitting at his or
her desk. He also agreed that a programme could be installed on a computer and be running without being up on the screen
therefore the teacher may not be aware that the student is running this programme.

36 Mr Hearn was asked about attempts to access inappropriate sites at the College. Mr Hearn confirmed that each computer at the
College has its own identity and a log is kept of all attempts to access the Internet. Mr Hearn stated that he had reviewed the
College log file approximately three times in 2002 and he did not notice a significant number of attempts to access
inappropriate sites. Mr Hearn was shown a list of sites compiled from the College’s computer log given to the applicant as part
of the discovery process. He agreed that this list of sites was either accessed or attempted to be accessed on a College staff
member’s computer and that the titles of the sites being accessed or attempted to be accessed were inappropriate (Exhibit A8-
1 and A8-2).

37 It was put to Mr Hearn that it would have been a simple process to ban the game Counter-Strike. Mr Hearn agreed that this was
the case but stated that it was not up to him to control which words were on the banned list.

38 Mr Hearn stated that he saw the applicant accessing an inappropriate site called Fosi some time in 1999 when he first
commenced at the College. He agreed that this access would have been logged if it was attempted. He maintained that the
applicant logged onto this site but it may not have been on the log containing the College’s history of computer access as the
College’s computer system crashed at some point and the log was therefore incomplete.

39 It was put to Mr Hearn that the incidents relating to four students he claimed should have been sent out of the room by the
applicant for playing Counter-Strike never took place. Mr Hearn stated that he had spoken to the applicant about these students
at the time of the incident and he told the applicant that the students should be sent to the Deputy Principal and the applicant
agreed to do so. Mr Hearn confirmed that he told the Deputy Principal Mr Peter Burton to expect these four students and that
he followed this issue up with Mr Burton a few days later and Mr Hearn understood that Mr Burton had raised the matter with
the applicant. Mr Hearn understood the applicant had received a warning from Mr Burton as a result of this incident. He agreed
that it was an exceptional event to send four students at the one time to the Deputy Principal’s office.

40 Mr Hearn confirmed that a source file would demonstrate if a student’s CD was added to at home and he could not recall if he
had reviewed the source files of the CDs contained at Exhibit R7. Mr Hearn stated that he relied on teachers to supervise
students accessing music sites as the main mechanism to limit access to songs. As music titles often changed it was difficult to
ban specific sites and titles. He stated that Counter-Strike was not blocked because even if it was on a list of games to be
blocked it would not block all of the sites which contained Counter-Strike. Mr Hearn stated that the main problem was students
bringing CDs in with Counter-Strike on them and loading them onto computers and that this issue was up to the teacher to
monitor. He stated that in his class no student was allowed to load a CD without his prior approval. When asked about the
many inappropriate sites that were accessed at the College Mr Hearn stated that these sites could be accessed inadvertently and
could be on the history log due to a virus or by having a site linked to a standard site. Also, one access to a particular site could
lead to a number of sites appearing on the history log due to a number of sites popping up when one site was closed.

Applicant’s evidence
41 Mr James Wilson is a teacher at the College and was employed there at the time the applicant was terminated in

December 2002. He stated that on the day the applicant left the College in December 2002 he had a brief discussion with the
applicant and he met with Mr Smith the following day to discuss what was happening with the applicant. Mr Wilson was
definite that the day that he had this discussion with Mr Smith was a school day and that the discussion took place on a
weekday. He recalled that the applicant left the College on a Tuesday.

42 The applicant is 52 years of age and has a Bachelor of Science with Honours in Economics, a postgraduate Marketing Diploma
and a post-graduate Diploma in Education majoring in computing, economics and marketing from Murdoch University which
he completed in 1995 and 1996. Prior to migrating to Australia in 1992 the applicant worked with a number of large European
corporations and he later ran his own electronics business.

43 The applicant commenced employment at the College on a part-time basis in August 1998 and he became a full-time employee
in 1999 and was made permanent by the College at the end of 1999. He stated that he was employed by the College in 1998 to
teach a new course that the College had been having difficulty implementing. The applicant remedied the problems and visits
by Curriculum Council representatives in 1998 and 2001 were complimentary about student progress in this course. The
applicant stated that in 1998 Mr Smith attended some of the applicant’s lessons and at the graduation ceremony that year he
publicly congratulated the applicant on his teaching abilities.

44 The applicant stated that the course content of the courses he taught were submitted to his Department Head and no issues or
problems were raised with him about the content of his courses.

45 In August 2001 the applicant confirmed that he received a formal warning for not preparing a curriculum programme on time.
The applicant did not think that this warning was fair as the delay in finalising the programme was due to the College not
having an Internet connection at the time even though one was promised. Once this matter was brought to the applicant’s
attention the programme was completed without incorporating the use of the Internet.

46 The applicant gave evidence that the multi-media assignment he gave to his Year 11 class in Term 2 2002 was approved by his
Department Head and was part of the Personal Information Technology course. The applicant stated that as this course was a
non-TEE subject his students were not always motivated to complete the work required of them. He stated that the multi-media
project was only one part of the curriculum for this course. Students were expected to undertake a multi-media project over a
period of eight weeks incorporating a number of media techniques. Students studied different technologies and were then
required to submit a paper summarising the various multi-media elements including pictures, sound and music. As part of the
assignment a practical exercise was undertaken using a program called Multi-media Builder. Students were required to choose
a theme to undertake the project and have this theme approved by the applicant prior to commencing the assignment. The
applicant stated that not all of the themes put forward by students were approved. As students had to incorporate music into
their projects they were required to use their own original CDs containing music, so as not to breach copyright regulations.
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Some students brought in their own pictures to be scanned or downloaded images from school computers to be used as part of
the project. Once students were familiar with the Multi-media Builder programme they finalised their own presentation. The
applicant assisted students to complete their projects as and when necessary. The applicant stated that the projects were
completed both at school and at home.

47 The applicant stated that each project was marked in class. Students were required to demonstrate to the applicant that he or
she understood the various requirements of the multi-media project and each student went through each process with the
applicant on their school computer to demonstrate what they had completed and students were marked on whether or not their
project fulfilled the required elements.

48 The applicant stated that some of the CDs the College relied upon to terminate him did not contain the multi-media projects
that he had marked at the end of Term 2 2002. The work that was on each student’s school computer and discussed with each
student was the project that was marked by the applicant. The CDs in the College’s possession were produced once the
assignment had been finalised so that students could present their projects on a CD which was labelled. The applicant stated
that the CDs were not made until August 2002 which was some time after the projects had been completed and marked. This
delay occurred because there was no CD burner in the applicant’s computer room when the projects were completed. After
each student’s programme was marked the project remained on each student’s individual work station. When the CD burner
was available in August 2002 each project was downloaded to the server in the computer room and burnt onto specific discs
bought by the applicant for this purpose. Students then took their CDs home to create a label for the CD. After the CDs were
completed some CDs were taken home by the students and others were left in the Room 1. Those that were left at the school
were stored in the store room in Room 1.

49 The applicant stated that when marking his students’ projects he did not listen to all of the music incorporated into each
student’s assignment. The applicant was satisfied if the student could demonstrate that they had put together a sequential
programme with music in the assignment. When marking each assignment the applicant would listen to the beginning of a
song and he would then stop the song and start another song. It was the applicant’s view that this marking process was
appropriate as the student had demonstrated that they understood the process and had used music as part of the project.

50 The applicant stated that not all of the CDs relied upon by the College were the CDs that were burnt at the end of the project.
Student 4’s and Student 2’s CDs were not the original CDs that were provided by the applicant to students to burn their project
on. The applicant agreed that the other four CDs were the original ones provided.

51 The applicant detailed the background to each CD relied upon by the College to effect his termination.
52 Student 1’s CD. The applicant stated that this student undertook the work for this project, which was on the tricks and tips

involved with the game Counter-Strike, entirely at home. The applicant stated that the project that was marked at the College
by the applicant was different to the contents of the CD contained at Exhibit R7. The applicant maintained that this CD was
completed outside of the College because the CD used a share-ware version of the Multi-media Builder programme and this
was different to the programme used by the College. The applicant stated that the CD submitted by this student was not
reviewed by him because he had already marked this project in class. The applicant stated that when he spoke to this student’s
parents after he was terminated his father did not raise any problems about Counter-Strike being used as the medium for his
son’s project.

53 Student 3’s CD. This student’s project included music, a list of albums and photos of the group Pantera. It met the project’s
criteria as it contained multiple pages, pictures and sound. The applicant stated that this student’s project was completed using
music brought in to the College by the student and no songs were downloaded from College computers. The project also
included images scanned at home from CD covers. When this student demonstrated his project to the applicant, the applicant
decided that his project satisfied all of the course requirements and when the applicant assessed this assignment he saw or
heard nothing inappropriate. This project was eventually burnt onto a CD. The applicant stated that he was unsure if this
student took his CD home even though he sometimes did work at home. He confirmed that this CD’s label was produced at
home. He stated that this student’s original project could have been added to as the assignment was finished and marked in
approximately June 2002 and was not burnt onto a CD until August 2002. He stated that until the project was completed he had
no knowledge of the band Pantera or the type of music that Pantera plays. He stated that even though the title “Heresy” is on
the CD the actual words of the song are not on the CD. On a close review of the song titles on the CD the applicant found a
reference to the song “Fucking Hostile” but he stated that he only discovered this reference after going through a lengthy and
detailed review of this CD. Even though the College maintained that there was a picture of a woman with a garter belt on and
her skirt raised on this CD, the applicant stated that he could not locate the picture when reviewing the CD.

54 Student 4’s CD. The applicant stated that as this student’s computer was not working properly on the day he marked the
project she was not able to load any songs onto her computer and so there were no music tracks in her project. He stated
however that when he reviewed the other aspects of this student’s project on her College computer she was able to demonstrate
sufficient work for the applicant to form the view that the project requirements were met. When the applicant was marking this
student’s project her computer hard drive crashed and her work was lost. He stated that it was not unusual to have problems
with computers crashing and these problems were often not addressed by the College. As a result the student later submitted a
different project when she handed in her CD. The applicant stated that he did not review this CD as the student’s project had
already been marked.

55 Student 2’s CD. The applicant stated that this student was difficult to manage and he was often absent from the College. The
applicant confirmed that this student completed the theory requirements of the project in class and that he completed his CD at
home as multi-media share-ware was used on his CD. Even though this student used Counter-Strike as the basis of his project,
which was not the original topic that had been approved by the applicant, the applicant stated that when he assessed the project
there was nothing inappropriate that he could see about the project and that the contents were innocuous from his perspective.
When the applicant contacted the student’s father he agreed that he had worked with his son on the project and was supportive
of his son doing this project. He stated that even though this student’s CD was not the CD that students were given to burn
their projects onto the CD contained the project he marked for this student.

56 Student 5’s CD. The applicant stated that this student was a difficult student who was frequently absent and he often did not
complete his assignments. As this student did not submit the written component for this assignment he failed the project thus
the applicant did not review his CD.

57 Student 6’s CD. This CD contains a Spice Girls’ song. The applicant stated that this project was completed using the student’s
own music.

58 The applicant stated that because of the frequent amount of time he had to spend with students because of problems with the
College’s computers it was possible that students could play and install games in class time while he was assisting other
students. The applicant gave evidence that he made suggestions about how to keep games off the College’s computers however
his suggestions were not taken up by the College.
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59 The applicant denied that he had ever accessed the Fosi website.
60 He stated that it was sometimes difficult to monitor squidGuard in the classroom as this programme required Outlook Express

to be running. As there were significant problems with the server in his computer room this setup was not always working. He
stated that the squidGuard alarm was not working for three months in 2002 from May through to August and he repeatedly
asked Mr Hearn to fix the alarm but he did not do so. Eventually the applicant addressed this problem.

61 The applicant stated that three screensavers on the College’s Leaver’s 2000 CD depicted the glorification of car theft, blood
and violence as well as a picture of Britney Spears showing her breasts (Exhibit A10). He stated that this CD, which was
produced by another computer teacher, was sold on a commercial basis by the College to students who were leaving the
College in the year 2000.

62 The applicant was asked about the meeting with Mr Smith which led to his termination. The applicant maintains that this
meeting took place on 10 December 2002. He stated that at approximately 2.00pm on this date he was in the staff room
speaking to a colleague when he was asked by Mr Smith to meet him in his office at 4.00pm that day. The applicant stated that
he was not given any information about the meeting.

63 At the meeting the applicant was invited to sit down at Mr Smith’s coffee table where the CDs were situated. He stated that
Mr Smith waved Student 3’s CD at him and told him that the content on the CD was inappropriate. Mr Smith stated that the
applicant should have known that Pantera was a band which sang songs containing inappropriate material and that the
applicant “had to go” because he allowed this material into the classroom. The applicant was then told that he could resign or
be sacked. The applicant stated that he was taken aback when he was told this by Mr Smith as he did not know much about
modern music. The applicant told Mr Smith that as a CD could have up to 250 music tracks on it and as he had approximately
25 assignments to mark he could not review all of the material in each assignment. Mr Smith then repeated that the applicant
had the opportunity to either resign or be terminated.

64 In response to being told that he had to resign or be terminated the applicant told Mr Smith that he wanted to obtain advice.
Mr Smith then escorted the applicant to the staff room to collect his belongings and the applicant contacted his wife to assist
him in removing his belongings. Mr Wilson asked the applicant what was going on and the applicant told him that he had been
terminated. The applicant then left the College premises. The applicant had no other face to face discussions with Mr Smith
about his termination.

65 After seeking advice about his position the applicant wrote to Mr Smith on 12 December 2002 seeking the specific reasons for
his termination (Exhibit A11). In response Mr Smith sent a fax to the applicant on 12 December 2002 stating that there were
four reasons for his termination. The facsimile reads as follows, formal parts omitted—

“The reason for dismissal would be for unprofessional conduct.
1 Formal warning August 2001 (sic)
2. Allowing programs to come into the College that had been expressly banned this year.
3. Allowing students to use unacceptable material in the making of their educational projects. This material
involved pornography, swearing and war games with blood killings.
4. On marking these projects, not taking appropriate action to correct and discipline the students as a teacher or
informing the administration of these serious issues.”

(Exhibit A12)
66 On 13 December 2002 the applicant responded by facsimile to Mr Smith. The applicant asked why he was not subjected to the

summative appraisal process outlined in the Award and pointed out the following—
“1. The formal warning of August 2001 was given because I had not submitted my computer teaching programme by a
due date. You may recall I was saddened by the immediate issuing of a written warning which was a severe response
when a polite reminder, or a please explain would have been appropriate.
You will also recall that, even though no explanation was sought before the issue of the warning, I explained to you that
I faced a dilemma in submitting a final programme because the school could not tell me whether we would have
Internet connection to my computer room by the required time. Because of the dilemma I compiled alternative
programs (sic) and submitted a programme within 48 hours of the warning based on no internet connection.
2. I have made every reasonable effort to ensure that banned programmes are not installed on the computers. I have
made my classes aware that anybody caught installing a banned programme will be subject to a send out.
Games illegally installed on school computers are a computer security issue, and the provision of computer security and
computer “lock down” to prevent installation is the responsibility of the computer technician.
It is impossible for a single teacher to provide instruction and to also monitor the activities of 32 students to a level that
would ensure no one ever installs a programme from his or her floppy disk.
Installation of banned games is a school-wide problem, with all computer room teachers and computers in rooms 1,
12 and D2 inflicted with the problem.
3 & 4. I strenuously deny the allegation that I knowingly allowed students to use unacceptable materials in producing an
educational project. I request you supply me with copies of the CD’s (sic) together with details of the offending
materials to allow comparison with my marking records. I ask that these materials be sent to my home address by
courier as a matter of urgency.”

(Exhibit A2)
67 The applicant gave evidence that even though he had requested copies of the CDs via the facsimile sent to Mr Smith on

13 December 2002 copies were only provided to him as part of discovery for this application a number of months after he was
terminated.

68 The applicant gave evidence that he was particularly upset when he received the facsimile from Mr Smith on
13 December 2002 as it referred to the applicant being involved in allowing pornography into the College (Exhibit A13). He
stated that his 13 year old son, who saw the facsimile, was devastated by this accusation as his family is a good Christian
family. The applicant felt that as a result of being accused of having been involved in pornography his career had been ruined.
When the applicant was terminated he had no idea of the specific allegations against him and as a result he had no opportunity
to defend himself.

69 The applicant stated that as a result of a result of his termination and the way it was handled his he visited his GP Dr Michael
Christensen on 14 December 2002 and lodged a workers’ compensation claim against the College which was approved in
April 2003. He has been receiving workers’ compensation payments since his termination and he remains certified unfit for
work. The applicant’s recent medical history is contained in Exhibits A14 and A15. He stated that his sleep has been affected,



396 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G.

he finds it hard to concentrate and make rational decisions and because he was accused of being involved in pornography, he is
fearful of going out in public in case he runs into former colleagues and students. His termination has affected his social life,
his family relationships and has had an impact on his family. It was the applicant’s view that his termination is a slur on all of
his family, so much so that he has been unable to speak to his mother who lives in the United Kingdom. He is currently seeing
a psychiatrist and undergoing rehabilitation in an endeavour to return to work, however, he is not well enough to take up a
training position at present. He is not currently on medication and he has had no previous history of psychiatric illness.

70 The applicant maintains that his illness is directly related to his termination and that this is confirmed in the Consultant
Psychiatrist’s report from Dr Stephen Proud dated 7 March 2003 (Exhibit A15).

71 The applicant stated that as part of his rehabilitation process contact was made with the College by his rehabilitation
representative. The applicant understands that as a result of discussions with the current Principal Mr Burton, the College has
not ruled out the possibility of the applicant returning to a position at the College. The applicant thus argues that there is no
problem with him being reinstated to his former position. The applicant has submitted an application for a teaching position
with the Department of Education and Training (“DET”) however he was not given an interview and he believes that his
current workers’ compensation claim may be relevant to not being granted an interview. He stated that he has received a
number of calls from some of the College’s existing staff members and they have been supportive of him.

72 The applicant maintains that the incident referred to by Mr Hearn about the four students playing Counter-Strike and the
subsequent discussion with Mr Hearn about sending the students to the Deputy Principal as a disciplinary measure did not
happen. He stated that it would be exceptional to send four students to the Deputy Principal without at least some prior
warning being given to the students. The applicant stated that the email dated 2 September 2002 which is relied upon by the
College in support of Mr Hearn’s version of events in relation to this matter, concerns a general issue about a significant
amount of games being installed on College computers (Exhibit R19). He stated that when a game was found on one of
Mr Hearn’s student’s computer, this led to an email about re-formatting computers on a weekly basis in an attempt to stop
games being loaded by students. He stated that there was no mention in this email of four students being sent out from his
room nor had Mr Burton raised this issue with him. The applicant stated that the email dated 9 September 2002 refers to one of
Mr Hearn’s students spending time changing keys on a computer during class.

73 The applicant gave evidence that the list of XXX-rated sites contained in Exhibit A8-1 and A8-2 is an extract from
approximately three years of information contained on the College’s computer log which he obtained as part of the discovery
process. When the applicant reviewed the College log he discovered thousands of attempts at accessing unsavoury sites. The
applicant stated that the lists were compiled by searching for XXX sites that were accessed by College computers. He stated
that he was not aware of any viruses on the College’s computers that could have led to the inadvertent accessing of these sites.
Even though the College had been subject to various computer viruses during his time at the College he had found none
directing students or staff to pornographic sites. He confirmed that the inappropriate sites that were accessed related to a
number of computers used by College staff.

74 The applicant was asked about the College’s policy on accessing games. The applicant stated that the College was happy to
have some games installed on computers and one of his courses used games as a vehicle as part of the course curriculum. He
stated that games were part of a culture at school and he stated that the loading of games onto computers was not unique to
Room 1. He also stated that several computer teachers used Room 1. The applicant was asked about students accessing
inappropriate games. He stated that he did not recall the issue of specific games being inappropriately loaded onto computers
being raised at computer staff meetings. He also could not recall any discussions he had with Mr Hearn about students loading
Counter-Strike onto computers or using games containing blood and violence.

75 The applicant stated that after students had commenced the multi-media project his Department Head Mr Hart told him not to
allow Counter-Strike to be installed at the College. This led to the applicant telling the students who were using Counter-Strike
as part of their project to access the game at home. The applicant was operating on the basis that Mr Hart was happy for
Counter-Strike to be used by a student if it was accessed at home. The applicant also understood that students in his class who
used this programme had their parents’ consent to do this. He stated that it was appropriate for Student 1 to use Counter-Strike
as a theme for his project as his project was limited to tips and tricks relating to the game. It was on this basis that he allowed
this student to continue with his project.

76 The applicant stated that the four criteria he used when marking the students’ assignments included the use of multiple pages,
colour, text and sound. Even though there was no sound on Student 1’s CD assignment the applicant conceded that he gave it a
marginal pass when looking at the assignment as a whole. The applicant claimed that Student 4’s CD had sound effects on it
which were incorporated from a Windows 95 programme and that the songs on the CD did not form part of the assessment.

77 The applicant was asked if he had seen the document titled Computer Room Rules (Exhibit R11). The applicant stated that this
document was not in Room 1. The applicant also stated that he was unaware that the College had banned MP3s. The applicant
stated that whilst students were creating their projects he became aware of the specific contents of each project when he
assisted student with their projects. He was aware that as part of this process students were converting their own music CDs
into an MP3 format and using this in their assignments. He stated that he spent approximately seven to ten minutes with each
student marking each assignment to ensure that all of the assessment requirements were completed, and that this process
involved discussing how the project was compiled with each student. It was only at the beginning of Term 3 that the applicant
made a decision to include a labelled CD of each student’s project and this led to CDs being burnt in August 2002.

78 The applicant could not recall being shown the discs containing Counter-Strike during the meeting with Mr Smith on
10 December 2002 nor could he recall any reference made by Mr Smith to Counter-Strike being banned. He recalled being
shown Student 3’s CD and he confirmed that Mr Smith told him that this CD contained inappropriate material. The applicant
stated that he did not make a comment that he was not concerned about the contents of the CDs and he stated that if he came
across anything untoward when marking a student’s project he would have invoked the College’s disciplinary procedure. He
confirmed that he told Mr Smith that it was not necessary to listen to the full song being played in order for him to mark each
student’s project.

79 The applicant agreed that there was an expectation that teachers at the College would lead a Christian life and act as Christian
role models and he agreed that in 1999 he was given a copy of the Staff Handbook.

80 It was put to the applicant that the College was not accusing him of being involved in pornography. The applicant responded
by stating that there is a reference to the applicant being involved in pornography in the letter dated 12 December 2002 from
Mr Smith (Exhibit A12).

Submissions
81 The applicant argues that the College has not discharged the onus on it to demonstrate that the applicant misconducted himself.

The applicant argues that the College did not have sufficient reason for summarily terminating him and there was no evidence
which could lead the College to form the view that the applicant would behave in the same manner if the situation arose again.
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82 The applicant maintains that his dismissal was unfair because he was given no prior warning of his termination, he was treated
in a humiliating fashion by being dismissed summarily and he was asked to leave the Respondent’s premises immediately in
the presence of an escort. The applicant was terminated in breach of the award and he was not given the opportunity to give a
considered response to the allegations against him. The applicant also argues that the College’s actions in terminating him were
disproportionate to the conduct complained of.

83 The applicant argues that he was denied procedural fairness as he was given little if any opportunity to give his side of the
story during the meeting with Mr Smith and Mr Smith did not reveal the specifics of what he regarded as being inappropriate.
Further, the College withheld access to the CDs it relied upon to effect the applicant’s termination until
July 2003 notwithstanding a request from the applicant for copies of the CDs in the week following his termination.

84 The applicant argues that the Commission should accept the applicant’s evidence that the projects completed by the students
and marked by him did not contain offensive or inappropriate material. The applicant maintains that the projects encouraged
student creativity as well as required processes and that the content of each project was a secondary consideration. Each project
was marked based on the student’s understanding of the required processes using a theme chosen by each student. The CDs
were generated as the end product of the project so that covers could be created for each project. The CDs relied on by the
respondent did not necessarily reflect the project completed by each of the students and many did not contain the project that
was marked. The College failed to understand that the marking process adopted by the applicant did not require that the songs
on the CDs be fully reviewed and in any event there was nothing inappropriate contained in the songs included in the projects
marked by the applicant.

85 There was no breach of copyright as the music used by students in collating their projects was music owned by each student.
86 The applicant argues that prior to deciding to terminate the applicant Mr Smith had no understanding of the nature of the

project nor did he take any steps to properly clarify the project with the applicant. Mr Smith did not play the CDs either to
himself or to the applicant prior to or at the meeting on 10 December 2002. As a result the applicant was not in any position to
adequately respond to the accusations levelled against him nor was the respondent in a proper position to make the accusations
it levelled against the applicant.

87 Mr Smith was unaware that Student 1’s CD was created at home and that in making his project this student did not load
Counter-Strike onto any College computer. In addition the CD did not allow for the playing of Counter-Strike. There was
therefore nothing about this CD which could cause a problem to the College. The applicant argues that in any event this
student was over the legal age limit to play this game and as additional content was added by the student to his CD after the
project was marked the CD relied upon by the College to terminate the applicant was not the project marked by the applicant.
Student 2’s CD only included screen shots of Counter-Strike and it was clear that this student had not loaded Counter-Strike
onto a school computer when undertaking this project as this CD was made at home. Student 4’s CD was also prepared at
home and did not contain the project marked by the applicant. Even though Student 3’s CD used the band Pantera as its theme
it did not include the song claimed by the College to contain inappropriate language. Student 5’s CD was not reviewed or
marked by the applicant because he did not complete the project. The applicant argues that if a proper investigation was
undertaken by the College prior to terminating the applicant and if explanations were sought about each CD and the nature of
the project the applicant would not have been terminated.

88 The applicant has suffered a recognizable psychiatric illness as a result of the dismissal and the fact that Mr Smith
communicated to other teachers that the applicant’s dismissal involved pornography has exacerbated his illness. Mr Smith
agreed in his evidence that such an allegation would cause extreme damage to a teacher and his ability to gain teaching
positions.

89 The applicant argues that he should be reinstated. The applicant was a successful teacher and the incident in 2001 relating to
the applicant having an incomplete curriculum course was minor. The applicant is well qualified and experienced and he is
competent and well liked by his students. It also appears that Mr Burton has no issue with the applicant returning to the
College as a staff member. Even though Mr Smith had concerns with the applicant returning to the College, he is just one
member of the Board. The applicant believes his health will improve (as confirmed by Dr Proud’s report) if he is to be
reinstated and that he will eventually be well enough to return to a teaching position at the College.

90 The applicant maintains that if he is not reinstated he should be compensated to the fullest extent possible. Even though the
applicant has been receiving workers’ compensation payments since his termination he has suffered substantial injury over and
above that normally associated with a termination. As a result of his termination the applicant now has a serious psychiatric
disorder, he is agoraphobic and suffers from general anxiety which is directly attributable to the College’s actions.

91 The College maintains that it had every right to terminate the applicant and that he was terminated using a fair process. The
applicant allowed students to produce assignments which included content which was contrary to College policies. When the
projects were constructed students acted contrary to College procedures and the ethos of the College as inappropriate graphics
and songs were used. The applicant did not take the action which he should have when marking the CDs once inappropriate
material on the CDs was brought to his attention. When Mr Smith confronted the applicant about the content on the CDs the
applicant responded by stating that it was not his role to be concerned about the content of the CDs. The College maintains that
the applicant’s response was unacceptable and argues that it was appropriate for the College to form the view that it could not
continue employing a teacher who refused to review the content of a student’s work. As the applicant gave no undertaking that
this situation would not arise again it was appropriate for the College to take this into account in deciding to terminate the
applicant. The Christian standards that the applicant should abide by were clear to the applicant and he did not comply with
these guidelines.

92 The College Computer Room Rules document which sets out rules for students prohibited the loading of discs which had been
brought into the College and even though squidGuard was in place teachers had to remain vigilant about this matter. The
applicant was well aware of which games were banned by the College as these games were discussed at computer staff
meetings. Even though the College did not have a specific list of banned games it was generally known which games were
unacceptable. The applicant was aware of the guidelines required of College staff and students in relation to the playing of
banned games and it was open for the College to consider terminating an employee if this policy was breached. The College
maintains that the issue between Mr Hearn and the applicant about four students playing the game Counter-Strike took place
and it indicates the applicant displaying a pattern of behaviour of not enforcing College rules.

93 At the meeting with Mr Smith the applicant was given the opportunity to give his version of the events surrounding the
production of the CDs. The applicant was shown the CDs and the applicant responded that he saw nothing of concern on the
discs and that it was not his role to look at the content of the assignments. The applicant also told Mr Smith that he could see
nothing wrong with using a banned game.

94 The College did not treat the applicant harshly as the applicant was given the option at the time to resign.
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95 The applicant should not be reinstated given his behaviour and given that his position has since been filled. The College argues
that as the applicant has been in receipt of workers’ compensation payments he has not suffered any financial loss therefore he
is not due any compensation. Even though the applicant has not been paid superannuation entitlements whilst on workers’
compensation this amount is cancelled out by the notice paid to the applicant which was paid in addition to the applicant
receiving workers’ compensation payments. The College argues that the applicant should not be compensated for injury as the
applicant has not suffered any injury over and above that normally associated with a termination. The applicant’s medical
reports only refer to a generalised anxiety disorder and much of the evidence given by the applicant was about the impact of
his termination on his family and not himself.

Findings and conclusions
Credibility

96 I carefully observed the witnesses whilst they gave their evidence. I accept the applicant’s evidence about the formation of
each student’s project. In my view the applicant’s explanations were plausible and a true account of what happened when each
student completed their project. The applicant was able to give detailed information about each student’s project and about the
CDs he gave to students to burn their projects onto and no evidence was given by the respondent contradicting the applicant’s
evidence in relation to these issues. I also accept the applicant’s evidence of day to day events concerning his role as a
computer teacher and his knowledge of the College’s policies and guidelines. I accept that the applicant is a committed teacher
who conducted himself in a professional manner and given this he would have been well aware of College rules, expectations
and guidelines. I contrast the applicant’s evidence to that given by Mr Hearn. In my view Mr Hearn was evasive at times whilst
giving evidence and at times Mr Hearn’s evidence was inconsistent. I formed the view that at times he was tailoring his
evidence to suit the College’s case against the applicant and that there was some animosity on Mr Hearn’s part towards the
applicant. This was demonstrated by Mr Hearn’s comments about his frustration with the applicant’s students frequently
playing games in class and the altercation he claimed he had with the applicant concerning four students being sent to the
Deputy Principal’s office for playing games in class. Even though Mr Hearn claimed the Applicant was disciplined by Mr
Burton as a result of this incident there was no evidence given in these proceedings in support of this claim. Mr Hearn claimed
that the applicant was not diligent in reviewing what his students were doing in class and he claimed that the applicant’s
students were regularly flouting College policy and guidelines and that games were continually being loaded onto computers in
Room 1. However, Mr Hearn conceded that there were substantial problems with computers in Room 1 which would have
impacted on the amount of games being played by students and it was not in contest that the applicant and Mr Hearn were not
the only staff who used this room. Further, Mr Hearn claimed that he checked the College’s computer log approximately three
times in 2002 and did not notice a significant number of attempts to access inappropriate sites yet the number of inappropriate
sites either accessed or sought to be accessed by one staff computer alone was substantial (Exhibit 8-1 and 8-2). Even though
Mr Hearn claimed the applicant had accessed an inappropriate Fosi website there was no log confirming this access nor it
appears was this issue raised by Mr Hearn prior to these proceedings. Mr Smith gave evidence that Mr Hearn claimed that the
College had a list of banned games yet Mr Hearn gave evidence that no list of banned games existed. Given my doubts about
Mr Hearn’s evidence and my confidence in the evidence given by the applicant where there is any inconsistency in the
evidence given by the applicant and Mr Hearn about events occurring at the College involving Mr Hearn and the applicant and
in relation to College policies and guidelines I accept the applicant’s evidence in preference to that given by Mr Hearn.

97 There was conflict in the evidence given by Mr Smith and the applicant about the events of the meeting where the applicant
was terminated. In my view Mr Smith gave his evidence to the best of his recollection. Even though the applicant did not give
much detail about the meeting with Mr Smith I take into account that the applicant was greatly distressed and shocked by what
transpired at the meeting and this may have affected his recollection of the events of the meeting.

98 The applicant’s dismissal was summary in nature. The onus is on the applicant to demonstrate that the dismissal was unfair on
the balance of probabilities. However, there is an evidential onus upon the employer to prove that summary dismissal is
justified (Newmont Australia Ltd v The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers
(1988) 68 WAIG 677 at 679). The question of whether a person is guilty of misconduct justifying summary dismissal is
essentially a question of fact and degree (Robe River Iron Associates v Construction, Mining Energy, Timberyards, Sawmills
and Woodworkers Union of Australia – Western Australian Branch & Ors (1995) 75 WAIG 813 at 819). In most cases the
employee should be given an opportunity to defend allegations made against them. In Bi-Lo Pty Ltd v Hooper (1992) 53 IR
224 at page 229 the Full Bench of the South Australian Commission observed—

“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary onus
which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it conducted
as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was reasonable in
the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all allegations and
respond thereto; and that having done those things the employer honestly and genuinely believed and had reasonable
grounds for believing on the information available at that time that the employee was guilty of the misconduct alleged;
and that, taking into account any mitigating circumstances either associated with the misconduct or the employee’s work
record, such misconduct justified dismissal. A failure to satisfactorily establish any of those matters will probably render
the dismissal harsh, unjust or unreasonable.”

99 On the facts as I find them I am satisfied, at least on balance that the College has not demonstrated that the applicant was guilty
of gross misconduct justifying summary dismissal. Further, I am satisfied that the applicant was treated unfairly and harshly
because he was not given sufficient opportunity to defend himself against the allegations relied upon to effect his termination.
He was not afforded “a fair go all round” (Undercliffe Nursing Home v Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385). I find that the College has not satisfied the onus on it
to demonstrate that the applicant misconducted himself sufficient to warrant summary termination. When reviewing the
process used by the respondent to effect the applicant’s termination I find that the College did not conduct a full investigation
into the events leading up to the formation of the CDs (Exhibit R7), and the applicant’s role in this process. It is also my view
that the applicant was denied procedural fairness given the manner of his termination.

100 The College terminated the applicant for four reasons—
“   1 Formal warning August 2001 (sic)

2. Allowing programs (sic) to come into the College that had been expressly banned this year.
3. Allowing students to use unacceptable material in the making of their educational projects. This material
involved pornography, swearing and war games with blood killings.
4. On marking these projects, not taking appropriate action to correct and discipline the students as a teacher or
informing the administration of these serious issues.”

(Exhibit A12)
In July 2003 the respondent supplied further and better particulars detailing the background to these reasons for termination.
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101 The applicant was employed by the College on a full-time basis from 1999 and until the incident in December 2002 he was a
successful and well regarded teacher at the College. There was only one minor concern prior to this incident and that involved
the applicant being late in finalising the curriculum for one of the courses that he was teaching. I accept the applicant’s
explanation that this delay was due to a misunderstanding about the availability of the Internet. On this basis I find that this
issue was so minor that it should not have constituted a formal warning against the applicant.

102 The evidence was clear and I find that the contents of four of the six CDs relied upon by the respondent to effect the
applicant’s termination were not the projects marked by the applicant. I also accept the applicant’s evidence that the projects
completed by the applicant’s students as part of the requirements of the Personal Information Technology course which were
marked by the applicant did not contain inappropriate and offensive material nor were any College guidelines and policies
breached in the formation of the projects.

103 The applicant gave detailed and in the main uncontested explanations about how the CDs relied upon by the College at the
hearing were generated. Following is a summary of the contents of each CD as detailed by the applicant and my findings in
relation to each CD.

Student 1.
This CD was formed using a multi-media share ware programme which confirms that the CD was created at home.
There is therefore no evidence before me that the Counter-Strike game was ever loaded onto a College computer. I
also accept that this CD involved tricks and tips of the game Counter-Strike and that the game Counter-Strike was not
able to be played on this CD. I also accept that the project which was marked in class was different to the content of
the CD.
Student 2.
This CD is based on Counter-Strike and was completed by the student at home as it uses a multi-media share ware
programme. I accept that the CD is a different CD to that given to the student to burn his project onto. I also accept
the applicant’s view that the contents of the CD are inoffensive.
Student 3.
This project was based on the band Pantera. Apart from one reference to the title of a song called “Fucking Hostile”
which I accept was an obscure reference and was only found after very close inspection of the CD, I find that there
was nothing untoward about the project marked by the applicant. I also accept that the applicant did not see this title
when he marked this student’s project. The songs used in this project were songs belonging to the student therefore
there was no breach of copyright. I accept that it was appropriate for the applicant not to play the full contents of each
song as it was necessary for the applicant to only hear the start of a song track to mark this part of the project. I also
accept that there is only the title of the song “Heresy” on this CD and not a full version of the song as alleged in the
respondent’s further and better particulars. Even though there was a picture of women wearing a garter belt on the CD
I accept that the applicant did not see this image when he was marking the project. In any event when I saw this
specific image I did not regard this image to be pornographic or inappropriate and in my view the image was not in
the same category as the content of parts of the College’s 2000 Leavers CD. I also accept the applicant’s explanation
that there was not a pornographic or lurid picture of a man with his head nestled between two women’s breasts as
alleged by the respondent. I accept that the picture of a man with his head adjacent to two fully clothed women is not
pornographic or inappropriate.
Student 4.
This CD was completed at home as this student experienced computer problems at the College and as a result the
project marked by the applicant was not saved. I accept that the applicant did not listen to the songs used in this
project as the student’s computer was not working properly at the time. It is also clear that this CD is not the one
given to the student to burn her project onto, and that the content of this CD is not the same as the content of the
project marked by the applicant.
Student 5.
I accept the applicant’s explanation that he did not review this student’s project (and thus the CD) as the student had
failed the theory element of the assignment.
Student 6.
Even though this CD had a Spice Girls’ song on it I accept the applicant’s explanation that the student used her own
music when formulating the project, thus there was no breach of copyright as alleged by the respondent.

On the basis of the above details I find that the applicant did not allow students to complete projects using unacceptable or
inappropriate material. The College has therefore not demonstrated its claim that the material in the projects that the applicant
marked contained unacceptable material including pornography, swearing and war games with blood killings.

104 I am very concerned that the applicant was accused of allowing pornography into his classroom and that this accusation was
communicated to the applicant’s colleagues. There was no evidence of any pornography on the CDs and therefore this
accusation by the College constituted a gross unfairness towards the applicant. I accept that this accusation contributed to the
applicant’s health problems after he was terminated.

105 The College claims that the applicant allowed programmes into the College that were expressly banned and that the applicant
breached College rules banning the loading of any programmes or games and music CDs with inappropriate language on them.
I accept that the College had an issue with students loading and playing the game Counter-Strike at the College. However,
even though Counter-Strike was used as the theme in two of the CDs I find that in allowing the students to use the game
Counter-Strike as the vehicle for completing this project the applicant did not breach College guidelines. Both CDs about
Counter-Strike were completed at home. I accept the applicant’s evidence that he was advised by his Department Head that it
was acceptable for students to use this game if it was downloaded at home. I also accept that the CDs using Counter-Strike as a
theme did not allow for the playing of the game Counter-Strike. I also take into account that the College conceded that it did
not generate a list of banned games.

106 It is the case that the loading of music was not completely banned by the College (see Exhibit R11 – Computer Room Rules). I
accept the applicant’s evidence that all of the music used as part of each student’s project was music owned by each student
therefore there was no breach of copyright. I have already found that the respondent has not demonstrated that the music
contained in the projects marked by the applicant did not include inappropriate language. Even though the song “Fucking
Hostile” was listed as being on one project, I accept that the words of this song were not in the project. In any event I accept
that the applicant should not have been expected to listen to all of the tracks on each project as it was sufficient for the
requirements of the project for the applicant to listen to the start of each song.
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107 The College relies on the applicant not giving an undertaking that he would not allow offensive and inappropriate material to
be used by his students in the future as being a factor in influencing the College’s decision to terminate the applicant. I accept
the applicant’s recollection of his discussion with Mr Smith about this matter—

“…
Mr Smith said, “You can resign or we’ll sack you.”
Mm hm. And what happened from there?---Well, I was obviously taken aback. One thing I do - - I did latch onto was
the fact that he said, you know, I should have known that the group was known for - - you know, I should have known
that the group produce inappropriate material -—
Mm?--- - - and I was taken aback by that. My - - I have little to do with - - with pop music. I have - - I’m from a
different era. I’m from the, you know, the Beatles and Stones. If he’d stuck? the Beatles and Stones - - I really don’t
know much about modern pop music. I - - I just couldn’t, you know, accept the fact that I should know all about
modern pop music.
Okay. And so what happened from there?---Mr Smith repeated his, “I demand” that I resign or that I be sacked.
Okay. And what was said from there?---I then attempted to say, “Well, I - - on this - - on any CD, a CD can contain
up to 250 tracks if it’s been produced in an MP3 format.” There’s absolutely no way that I could be reasonably been
expected to, you know, listen to every word of every song on a CD which could contain up to 22 hours of music. It
would be - - it would be impossible.”

(Transcript page 321)
I consider that the applicant was trying to explain to Mr Smith why he did not listen to the content of each song in each
project. In giving this explanation to Mr Smith it is my view that the applicant was not claiming that he would not handle the
situation differently if issues about the project came up in the future.

108 It is clear that the College did not undertake any investigation into the background of the formation of the CDs prior to
terminating the applicant. The College assumed the CDs contained the projects marked by the applicant which was not the case
for four of the six CDs. The respondent relied on Mr Hearn’s summary of the contents of the CDs and assumed that the content
of the CDs constituted the project marked by the applicant. This was clearly not the case.

109 I find that the applicant was denied procedural fairness given the manner of his termination. When the CDs were brought to the
Mr Smith’s attention he did not review the contents of the CDs instead relying on Mr Hearn’s views and background about the
contents of the CDs. Mr Smith was thus unable to give details to the applicant of the specifics of the allegations against the
applicant. Even though the applicant confirmed in the meeting that he had marked the discs, at the time the applicant was
unaware that may of the CDs did not contain the projects that he had marked as he was denied access to the CDs. As a result of
the applicant being denied access to the CDs at the meeting and despite the applicant requesting copies of the CDs, the content
of the CDs was not made clear to the applicant until July 2003. It was not in dispute that the College refused to allow the
applicant access to the discs as Mr Smith stated that he was given advice not to give the applicant copies of the discs. In the
event four of the CDs relied upon by the College did not reflect the projects actually marked by the applicant and one other CD
was not even marked by the applicant. As the applicant did not have the opportunity to review the discs after his meeting with
Mr Smith there was therefore no opportunity for the applicant to give a detailed explanation about the content of the discs. In
my view the lack of access to the discs constituted a significant unfairness to the applicant.

110 The applicant was not given any opportunity to prepare himself for the meeting with Mr Smith on or about 10 December 2002.
He was not given any notice that the meeting was to be disciplinary in nature nor was he given any opportunity to have a
support person at the meeting. Given the seriousness of the claims against the applicant this was a major oversight on the part
of the College. The meeting with Mr Smith was relatively short and given the lack of notice about the meeting is it
understandable that the applicant was unable to be particularly forthcoming about the CDs’ content and to give a considered
response to Mr Smith about the allegations levelled against him. Further specific allegations about the applicant’s alleged
misconduct in relation to which College policies and guidelines were breached were not put to the applicant at this meeting. In
the circumstances it is my view that the applicant was not given a proper opportunity to respond to the serious allegations that
were put to him at the meeting.

111 In all of the circumstances it is my view that the applicant was not given a fair go all round and that he was thus unfairly
terminated.

Reinstatement
112 The applicant is seeking reinstatement to his former position with the respondent. The onus is on the respondent to establish

that reinstatement or re-employment is impracticable (Quality Bakers of Australia Ltd v Goulding (1995) 60 IR 327; Gilmore v
Cecil Bros & Ors (1996) 76 WAIG 4434 and (1998) 78 WAIG 1099).

113 I am satisfied on the evidence that the working relationship between the applicant and College can be re-established. I accept
the applicant’s evidence that apart from this incident and the minor incident in August 2001 there were no other problems with
the applicant’s capacity to undertake his job. Indeed there was evidence given at the hearing that the applicant was well liked
and highly regarded by both staff and students. I also accept the applicant’s evidence that the current Principal, Mr Burton has
not ruled out the possibility of the applicant returning to the College. There is medical evidence which confirms that the
applicant should regain his health if he is re-instated to his former position.

114 The College expressed concerns about its lack of confidence in the applicant returning to work at the College and maintained
that it was also inappropriate to re-instate the applicant as his position has since been filled. It is my view that as long as the
applicant is well enough and is declared medically fit to return to work then he should return to his former position with the
College. As I have accepted the applicant’s explanations as to how projects were undertaken by his students and I have found
that there was nothing untoward about the content of the projects produced by the students, I find that there is therefore no
impediment to the applicant returning to the College notwithstanding its strong Christian ethos. Even though the applicant’s
position has been filled, the respondent has been on notice since this application was filed that the applicant was seeking
reinstatement. I have therefore formed the view that in all of the circumstances it is appropriate that the applicant be reinstated
to his former position with the College, subject to him being certified medically fit to return to work at the College. I will also
order that the applicant’s accrued entitlements be re-instated from the date of his termination and that his service with the
respondent be regarded as continuous for all purposes, including long service leave.

115 A Minute of Proposed Order will now issue.

_________
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Result Application alleging unfair dismissal upheld and order for reinstatement without loss of entitlements
issued.

_________________________________________________________________________________________________________

Order
WHEREAS on 29 January 2003 the Commission issued Reasons for Decision and a Minute of Proposed Order in this matter; and
WHEREAS on 2 February 2003 the Commission conducted a Speaking to the Minutes of Proposed Order; and
WHEREAS the applicant’s representative argued that the applicant should be given a period of up to six months to enable him to
become medically fit to be re-instated to his former duties and if the applicant was unable to return to his former position due to
illness then an order should be included allowing the applicant to access compensation for his unfair termination in lieu of re-
instatement; and
WHEREAS the respondent argued that the applicant should be re-instated to his former position and continue to receive workers’
compensation benefits until the applicant is fit to return to duties and that no order should issue allowing the applicant to access
compensation if he is not fit to return to his previous position as the applicant sought re-instatement to his former position as the
primary remedy in relation to this application; and
WHEREAS having considered the submissions of both parties the Commission is of the view that as the applicant sought re-
instatement to his former position and as the Commission has determined that it is appropriate to re-instate the applicant to his
former position then the applicant should be re-instated to his former position even though the applicant is currently receiving
workers’ compensation payments due to a work related illness; and
WHEREAS the Commission is of the view that it is inappropriate in the circumstances to allow a lengthy timeframe for the
applicant to be re-instated given the uncertainty that this creates for both parties; and
WHEREAS the Commission is of the view that it is inappropriate to allow the applicant to seek compensation in lieu of re-
instatement as the Commission has determined that the applicant be reinstated;
NOW THEREFORE having heard Mr G Stubbs of counsel on behalf of the applicant and Mr M Jensen of counsel on behalf of the
respondent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

(1) DECLARES that Allan Clifford Swift was unfairly dismissed from his employment by the respondent on
16 December 2002.

(2) ORDERS that the respondent shall reinstate Mr Swift in its employment, to his former position, as if the contract of
employment had not been terminated on 16 December 2002, within 7 days of the date of this order.

(3) ORDERS that the respondent re-instate Mr Swift’s accrued entitlements and that his service with the respondent be
regarded as continuous for all purposes including long service leave.

(4) ORDERS that the respondent shall pay to Mr Swift an amount of money in respect of remuneration lost by Mr
Swift by reason of the termination of his contract of employment as if he had worked continuously in the
employment of the respondent between 16 December 2002 and the date he is reinstated, less any amount of money
earned by him in this period.

(5) THAT liberty to apply is reserved to the parties to this order in relation to (4) above.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

____________________
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Catchwords Termination of employment – Harsh, oppressive and unfair dismissal and denied contractual benefits–
Whether applicant resigned or was dismissed – Whether applicant denied reasonable notice of
termination of employment - Principles applied – Lack of procedural fairness – Applicant harshly,
oppressively and unfairly dismissed – Applicant denied reasonable notice – Application upheld –
Order issued - Industrial Relations Act 1979 (WA) s 29(1)(b)(i), s 29(1)(b)(ii)

Result Application upheld. Order issued.
Representation
Applicant Mr G Bostock of counsel
Respondent Mr D Saunders
_________________________________________________________________________________________________________

Reasons for Decision
1 The applicant was employed by the respondent as its chief executive officer from about 1986 until on or about 26 August

2002 when the applicant’s employment came to an end in controversial circumstances. On 26 August 2002, the applicant wrote
a letter to the respondent purporting to tender her resignation, which had been communicated orally it seems, on or about
21 August. The applicant claims that this “resignation” was involuntary and, in fact and in law, she was dismissed and
dismissed unfairly. The applicant seeks compensation. The applicant also says she was denied a contractual benefit in the form
of reasonable notice of termination of employment.

2 Accordingly, the applicant has commenced these proceedings under s 29(1)(b)(i) and (ii) of the Industrial Relations Act
1979 (“the Act”).

3 The respondent by its notice of answer and counter proposal denies that the applicant was dismissed at all, in order to attract
the Commission’s jurisdiction.

Background
4 The salient facts are these. The applicant testified that she was employed by the respondent, which is a charitable organisation,

in January 1986 initially as its development officer/fund raiser. In 1994, as a result of an internal re-organisation, the applicant
was appointed the chief executive officer of the respondent, which position she occupied up until the termination of her
employment. The applicant testified that her duties as chief executive officer included the day to day management of the
respondent, and additionally, fund raising responsibilities which she had prior to becoming the chief executive officer. The
applicant was also a member of the respondent’s board. The applicant testified that as at 2002, she was paid a salary of
$84,000 per annum, had the use of a motor vehicle and mobile telephone, and received seven weeks annual leave per year.

5 The applicant testified that at the time she was employed and subsequently, there was no discussion as to notice of termination
of employment, and she always regarded her occupancy of the position as being secure until her retirement.

6 The applicant gave evidence about events in July 2002. At this time, she was on holiday in Bali. Whilst in Bali, the applicant
said she received a telephone call from Ms Milton, the respondent’s finance manager. The effect of the call was to advise the
applicant that a full staff meeting had been called, from which she, Ms Milton, had been excluded. This concerned the
applicant which prompted her to call another staff member of the respondent, presumably to ascertain what was occurring. The
applicant testified that prior to her departure on holiday there were some “issues” in the workplace.

7 On the applicant’s return from holidays, she telephoned the board chairperson, Ms Thompson. The applicant informed Ms
Thompson of her telephone conversation with Ms Milton and that she may receive a letter. Apparently, Ms Thompson had
already received a letter, which contained a number of staff grievances. Ms Thompson advised the applicant that in light of
this, she would call an extraordinary board meeting which was to take place at Ms Thompson’s home. In the circumstances, the
applicant was invited, along with Ms Milton, to attend the second half of that meeting.

8 The applicant testified that she subsequently attended this meeting which was on or about 2 August 2002, which was for the
purposes of discussing an eight page letter of complaint by some of the respondent’s program staff. The applicant testified that
she requested a copy of this document but this was declined. The applicant said she was not told of any specific complaints at
this meeting. As a consequence of this board meeting, an independent reviewer was appointed to investigate the allegations.

9 Apparently, the reviewer undertook some inquiries within the respondent, in relation to the allegations raised in the letter of
complaint.

10 The next material event on the applicant’s evidence was a telephone call to her from Ms Thompson on or about 20 August
2002, requesting her attendance at a board meeting the following morning at 10.30am. The applicant understood that the
purpose of the meeting was to discuss the interim report of the reviewer. As at that time, the applicant testified she had not seen
any report prepared, which was to be discussed the next day. The applicant attended the board meeting. Present were Ms
Thompson, and other board members Messrs Daly and Saunders.

11 The applicant testified that the meeting opened with Ms Thompson advising the applicant that as a result of the preliminary
findings of the reviewer, the board of the respondent had lost confidence in the applicant as the applicant had lost the
confidence of the majority of the program staff of the respondent. She was informed that she was no longer required to work at
the respondent. According to the applicant, Ms Thompson handed her a letter of resignation for her to sign. The applicant
testified she could not believe what was occurring to her and asked Mr Saunders for a copy of the eight page letter of
complaint. This request was denied. The applicant testified also that Mr Saunders said to her, in response to her statement that
she could not believe what was occurring, words to the effect “Well believe it because I will be in your office tomorrow
morning at 8.30.”

12 The applicant said she was in a state of shock and very upset. She left the boardroom and went and told her assistant Mr
Dikolli that “she had been sacked”. The applicant then packed up her personal effects and went to put them in her car, assisted
by Mr Dikolli. As Mr Dikolli was putting the boxes into the applicant’s car, Mr Saunders requested they be returned to the
office so he could search them. Additionally, the applicant was told that she could not take her motor vehicle and the
respondent requested that she return the mobile telephone and the respondent’s credit card. A taxi voucher was given to her,
and she left for her home shortly thereafter.

13 The applicant’s evidence was she was very emotionally distressed and felt betrayed and frightened.
14 Later that afternoon, the applicant rang Ms Thompson as she had been requested by her to do, with her resignation by 5.00pm

that afternoon. The applicant’s evidence was that she informed Ms Thompson that was she to understand that if she provided a
letter of resignation, or signed the respondent’s letter, she would get all of her entitlements and a reference. Apparently, Ms
Thompson started to respond but the applicant was too emotional to continue the telephone conversation. The next day, the
applicant received a copy of a pre-prepared letter in her name, to the respondent, dated 22 August 2002, tendering her
resignation. This letter was tendered as exhibit A1. The applicant did not sign this letter.
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15 Some five days later, on or about 26 August 2002, the applicant wrote to the respondent tendering her resignation. She said
that she did this, because she had received two letters of resignation to sign previously, and it was obvious that Mr Saunders
had taken over her position. The applicant testified that she was not going to get any money, she had three children and was
scared.

16 Since the termination of the employment, the applicant said she has not worked. She testified she had been unwell and has
been receiving medical assistance and assistance from a psychiatrist. The applicant testified she had been suffering from
anxiety, stress and depression. She said that this started to occur from about late June 2002.

17 In cross-examination, the applicant maintained that she had never received the detail of the allegations made against her. She
testified that she had not had the opportunity to properly deal with the allegations and considered the process was not fair or
independent. She did say however, that in the two meetings with the reviewer, she was aware of an allegation that she had
bullied staff.

18 Mr Dikolli was also called to give evidence. He testified that on the day the applicant left the respondent, when she came out of
the board room, she appeared distressed and shaky. He generally confirmed the account of events as given by the applicant.

19 Ms Godfrey of the respondent was called to give evidence. She was the author of the letter of complaint. However, as the
respondent’s case did not go to the merits of the issue, rather it confined itself to whether the applicant was dismissed or not, I
do not deal with Ms Godfrey’s evidence any further.

20 According to Ms Thompson, the chair of the respondent’s board, her response to the list of grievances she received about the
applicant and staffing matters, prompted her to establish what she described as a mediation type of process. Her evidence was
that she appointed an independent reviewer, Ms Abbott. When she saw Ms Abbott’s interim report, Ms Thompson was very
concerned and convened a board meeting to discuss it. Arising from that meeting was a recommendation to meet the applicant,
and to outline to her that she would be immediately relieved of her duties and a disciplinary inquiry established. She testified
that it was also raised as an option that the applicant be given an opportunity to resign.

21 Ms Thompson gave evidence about the board meeting on 21 August. She testified that she relayed to the applicant, that she had
lost the confidence of the board and the board had been misled. The applicant was given the option of being suspended subject
to a disciplinary inquiry, or she could resign. Ms Thompson said that there was no suggestion of dismissal by the board, and
the applicant requested time to consider her position, and she was given to the end of that day for that purpose.

22 Whilst in cross-examination Ms Thompson reiterated the options she said were discussed at the meeting, she accepted that a
copy of a board minute put to her, only made reference to “releasing the applicant from her duties”, and there was no reference
to the option of the applicant resigning. Ms Thompson confirmed that it was the objective of the board, that from the meeting
on 21 August, the applicant was to be removed from her position with the respondent.

23 Mr Daley to an extent confirmed Ms Thompson’s evidence that at the board meeting on 20 August, concern was expressed
about the reviewer’s interim report. At the meeting the next day with the applicant, Mr Daley testified that the applicant was
informed that she was to be removed from the position of chief executive officer. When cross-examined about the option to
resign, Mr Daley’s recollection was not entirely clear but it seemed that this was put only somewhat higher than as an
afterthought.

Consideration
24 On all of the evidence, I make the following findings. I am satisfied and I find that as a consequence of a letter written by a

staff member of the respondent, an internal review was conducted by an independent person, in response to complaints
regarding staff management. It seemed that some of these allegations, although not ventilated on the evidence, concerned the
conduct of the applicant. As a consequence, I find that the board, on reviewing the interim report, made a decision to remove
the applicant from her position as chief executive officer of the respondent. Whilst the evidence was not entirely clear on this
issue, I accept the respondent’s evidence that the question of resignation as an alternative to a disciplinary inquiry was raised in
the board meeting of 21 August.

25 In relation to the applicant’s position, I am satisfied and I find that she was not afforded an opportunity to view or consider the
independent reviewer’s interim report. That is, the applicant was not afforded an opportunity to respond particularly, to the
content of the report, upon which the respondent’s board made its decision to remove the applicant from her position.

26 I also accept on the evidence, at the meeting on 21 August, and in the subsequent telephone discussion between the applicant
and Ms Thompson, the applicant was in an emotionally charged state and was very distressed. The applicant’s distress was
apparent even many months after the event, as she was giving evidence in the witness box.

27 I find that the applicant was requested to leave the respondent’s premises immediately, lost the use of her motor vehicle and
mobile telephone, and on the evidence, was not paid any of her remuneration other than for her final week she was at work at
the respondent.

28 I accept that on the evidence, the applicant, on the afternoon of 21 August in the telephone call to Ms Thompson, may have
indicated that she had decided to resign, following the board meeting earlier that day. On the evidence however, the telephone
call was clearly very emotionally charged. Subsequently, by letter of 26 August 2002, the applicant wrote to the respondent,
tendering her resignation.

Was the Applicant Dismissed or Did She Resign?
29 The question of a resignation, truly voluntary, or a dismissal, is a jurisdictional fact necessary to be found by the Commission

in order to ground jurisdiction in matters of this kind. It is well settled that to attract the Commission’s jurisdiction in claims of
this kind, an employee must be “dismissed”: Gallotti v Argyle Diamond Mines Pty Ltd (2003) 83 WAIG 353 (IAC); (2003)
83 WAIG 919 (FB). It is also the case, that in circumstances of a “resignation”, apparently tendered by an employee, those
circumstances may be a dismissal for the purposes of the Act, if the contract of employment is not terminated truly voluntarily
by the employee: Attorney - General v WA Prison Officers Union (1995) 75 WAIG 3156. Furthermore, an employee may be
“constructively dismissed”, in the event that the employer conducts itself by way of a breach of the contract of employment,
going to its root, so as to justify its acceptance by the employee: Western Excavating (EEC) Ltd v Sharp [1978] QB 761 per
Denning MR at 769.

30 For present purposes then, who really terminated the contract in this case?
31 It is clear from the evidence, that at least by 20 August 2002, the board of the respondent had determined that the applicant be

“released” from her duties as chief executive officer. It is also clear from the evidence of Ms Thompson, that the respondent
considered it necessary to remove the applicant from that position forthwith. Whilst it was not recorded in the board minute, I
accept that as an alternative to a disciplinary inquiry, the question of the applicant resigning as an alternative was raised.

32 Considering this evidence and the relevant principles of law, in my opinion, the option given to the applicant was really no
alternative at all. In my view, it was quite plain that the respondent removed the applicant from her position as chief executive
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officer and required her to leave the premises of the respondent summarily. The applicant was additionally, deprived of
benefits under her contract, including the use of a fully maintained motor vehicle for these purposes. Whilst I accept the
submission of the respondent that the benefits such as the motor vehicle, mobile telephone and credit card were required for Mr
Saunders to act in the chief executive officer position immediately, that fact cannot ignore the applicant’s contractual
arrangements with the respondent, which in my view, the respondent clearly breached.

33 Additionally, there was no evidence that the applicant received any payment at all, following her departure from the
respondent premises. There was no evidence that the applicant was suspended on full pay, or on any other basis. I also accept
that the applicant was told in the board meeting on 21 August, that Mr Saunders would be “occupying her chair” as chief
executive officer, by 8.30am the next morning.

34 Taking the matter overall, if the act of announcing the respondent’s intention in the board room and her subsequent deprivation
of significant contractual benefits was not a dismissal at law, then in my view, the applicant’s “resignation”, was not truly
voluntary. There is little to distinguish in my opinion, a circumstance where it is said by the employer that police may be
brought in for an investigation, unless an employee resigns, or a disciplinary inquiry is to be undertaken. In both cases, the act
of resignation is not truly voluntary, because it is an alternative to an obviously unpalatable course of action, proposed by the
employer: Attorney - General v Prison Officers Union. In my opinion and in any event, the subsequent resignation was really
subsumed in the overall act of dismissal, which was at the respondent’s initiative: Blaikie v SA Superannuation Board (1996)
64 IR 145 per Olsson J at 164 - 166.

35 Therefore, if there was not a repudiation constituting a termination of the employment contract, then in any event, the applicant
was dismissed and she did not truly voluntarily resign.

36 Having concluded that there was a dismissal, the issue then is whether it was unfair. In my opinion, in all of the circumstances
it was. I appreciate that the respondent found itself in a situation they felt they had to deal with.  However, firstly, the dismissal
was unlawful in that there was a breach by the respondent of the applicant’s contract of employment. Secondly and more
importantly in my view, the basis for the respondent’s decision to remove the applicant from her position was never put to her
in detail. She did not see the reviewer’s report or even on the evidence, become aware of the conclusions and/or
recommendations in it in order to respond before she was removed from the position. The only thing she was told was that she
had lost the confidence of the board. She was removed from the position and indeed the premises of the respondent, in a
summary and humiliating manner in my view. It is not at all surprising that the applicant was very emotional in these
circumstances, as confirmed in the evidence of Mr Dikolli.

37 Furthermore, the applicant had, prior to these allegations arising, been in her position for a number of years. In my view, the
applicant was not afforded procedural fairness in all of the circumstances.

Remedy
38 The applicant did not seek reinstatement and in my view in all of the circumstances, reinstatement or re-employment would

clearly be impracticable. I turn to the question then of compensation for loss. The relevant principles in this regard are set out
in the decision of the Full Bench in Bogunovich v Bayside Western Australia Pty Ltd (1999) 79 WAIG 8. Prima facie, an
unfairly dismissed employee is entitled to be placed back into the position, as far as possible in money terms, to that prior to
their unfair dismissal.

39 The applicant has not been able to seek alternative employment because of medical problems she has suffered since her
departure from the respondent. I am therefore satisfied that she has not been in a position to actively seek other employment. I
cannot be satisfied on the balance of probabilities however, that these problems are causally connected to the dismissal of the
applicant as there was no direct evidence to this effect. Neither the applicant’s medical practitioner nor her psychiatrist was
called to give evidence. In my view therefore, there can be no compensation for injury on this basis. However, the applicant
has suffered loss as a consequence of her unfair dismissal from 21 August 2002 to the date of the hearing and an ongoing loss.
At least to the date of the hearing that loss is some 14 months which at the remuneration of $84,000.00 plus the private use of a
motor vehicle, to which I assign a nominal value of $10,000.00 per annum, I find that the loss for this period is in round terms
$109,670.00. Applying the cap of six months remuneration pursuant to s 23A(8) of the Act, leads to the sum of $47,000.00 and
I find accordingly.

Contractual Benefits Claim
40 The only claim pressed by counsel for the applicant, was reasonable notice of termination of employment.  I am satisfied and I

find that there was no agreed term in the applicant’s contract of employment for notice of termination of employment. The law
therefore implies a period of reasonable notice. The principles in this regard are well settled and I merely advert to the
discussion by the learned authors on this issue in Macken, O’Grady and Sappideen Law of Employment 5th Ed at pp-169-173.
Consideration is given to a range of factors or indicia, in determining what is reasonable in each case. In the circumstances of
the present case, given the applicant’s position, remuneration, age, length of service, and the nature of the respondent’s
organisation, I consider a period of notice to imply as reasonable would be three months. I assess this on the basis of the
applicant’s remuneration as for compensation, in the sum of $23,000.00.

41 I order accordingly.
_________
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Declarations and Orders
HAVING heard Mr G Bostock of counsel on behalf of the applicant and Mr D Saunders on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby—

(1) DECLARES that the applicant was unfairly dismissed from her employment as chief executive officer on or
about 26 August 2002.

(2) DECLARES that reinstatement or re-employment is impracticable.
(3) ORDERS that the respondent pay to the applicant as compensation for her loss the sum of $47,000.00 gross less

any amount payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and
actually paid within 21 days of the date of this order.

(4) DECLARES that the applicant has been denied a contractual benefit of three months salary in lieu of notice.
(5) ORDERS that the respondent pay to the applicant the sum of $23,000.00 gross as a denied contractual benefit

less any amount payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act
1936 and actually paid within 21 days of the date of this order.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________
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Result Application to accept applicant’s claim which was lodged out of time granted.
Representation
Applicant Mr M Wood (as agent)
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously at the conclusion of the proceedings as edited by the Commissioner)

1 On the 7th of October 2003 Sarah Louise Wood (the “applicant”) referred a claim to the Commission pursuant to s.29(1)(b)(i)
of the Industrial Relations Act 1979 (the “Act”) that she was harshly, oppressively or unfairly dismissed from her employment
with Video Ezy (the “respondent”) on the 8th of September 2003.

2 Section 29(2) of the Act requires that such an application be lodged within 28 days of the day the applicant’s employment
terminated. As this application was lodged on 7 October 2003 the application is one day out of the required timeframe for
lodging a claim of this nature.

3 The matter was listed for hearing to allow the parties to put submissions and to give evidence as to whether or not the
application should be accepted under s.29(3) of the Act.

4 Section 29(3) of the Act reads as follows—
“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the

Commission considers that it would be unfair not to do so.”
Background

5 The respondent was sent a notification on 5 November 2003 that this matter was listed for hearing in Albany on 26 November
2003. Even though the respondent’s representative Ms Joanne Tuck corresponded with the Commission on 11 November
2003 stating that due to personal commitments neither she nor Mr Bruce Paull would be in attendance at the hearing I formed
the view that the respondent had sufficient notice to attend the hearing and given that there was no compelling reason for the
respondent’s non-attendance I decided that pursuant to my powers under 27(1)(d) of the Act that the matter should go ahead in
the absence of the respondent.

Amendment to the respondent’s name
6 I note that the name of the respondent on the application refers to Mrs Joanne Tuck and Mr Bruce Paull c/- Video Ezy. It is

clear from the respondent’s correspondence that the true name of the respondent is Video Ezy. In this particular instance it is
my view that pursuant to the Commission’s powers under s.27(1)(m) of the Act it is appropriate to delete Mrs Joanne Tuck &
Mr Bruce Paull c/- Video Ezy as the respondent and replace the name of the respondent with Video Ezy.

Findings and conclusions
7 In reaching a decision in this matter I take into account whether there was an acceptable explanation for the delay, the merits of

the substantive application, whether the applicant took steps to make it clear to the respondent that she was unhappy with her
termination and that she would contest her termination and prejudice to the respondent. These guidelines were discussed as
being relevant to a matter of this nature by Beech SC in Anthony William Andrew v Metway Property Consultants &
Auctioneers (2002) 82 WAIG 3260. In applying these guidelines I am mindful that there is a 28 day time frame to lodge an
application and the Commission’s discretion in relation to a matter of this nature should not be exercised unless there is good
reason to do so.
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8 I make the following findings taking into account these guidelines—
9 I listened carefully to the applicant’s evidence and I accept her evidence as being honest and credible. On the basis of the

applicant’s evidence I find that Ms Tuck terminated the applicant in a summary manner, without warning and with no reason
being given to the applicant for her termination. I accept that the applicant was employed on a regular roster similar to that of a
part-time employee. I also accept that the applicant had no issues of performance or behaviour that were of any concern to the
respondent. Just prior to the applicant’s termination she endeavoured to negotiate time off with the respondent and took steps
to swap her shift with another employee. It appears that this caused a problem for Ms Tuck and I find on the evidence before
me that this led to the applicant being terminated. I note that the respondent argued in its Notice and Answer and Counter
Proposal that the applicant had previously taken substantial time off work. I accept the applicant’s explanation that whilst
working with the respondent she had limited time off due to family commitments. I also note that the respondent’s position on
this issue is not reflected in the pay records tendered as an attachment to the respondent’s Notice of Answer and Counter
Proposal. Given that there was no apparent reason for the applicant’s termination, apart from the applicant requesting a roster
change, it is my view that the applicant has a case for arguing that her termination was harsh and unfair.

10 I find that the length of delay in the applicant lodging this claim was insignificant, given that the application was received one
day out of the 28 day time frame. I also accept that there was a reasonable explanation for this delay. The evidence was clear
that the applicant took steps to ensure that the application would arrive at the Commission within the 28 day time frame by
sending her application by registered post some days prior to the 28 day period expiring however this process took longer than
anticipated. I therefore find that the length of delay is not significant in this instance and that there was an acceptable reason for
the delay.

11 Taking into account the circumstances as a whole it is my view that the balance of convenience in relation to this matter lies
with the applicant in that there was an acceptable reason for the delay and there is sufficient to establish an arguable case. Even
though there was no evidence given about steps the applicant took to make the respondent aware that she would be contesting
her application, I do not find this issue to be significant given that the application was lodged one day out of the required time
frame. As the application was only one day out of the required timeframe for lodging this application and given that there is no
significant disadvantage to the respondent in allowing this application, apart from the normal disadvantage associated with a
claim for unfair termination, I have formed the view that it would be unfair not to accept this application.

12 An Order will issue to that effect.

_________

2004 WAIRC 10445
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Result Application to accept applicant’s claim which was lodged out of time granted. Application to amend
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_________________________________________________________________________________________________________

Order
HAVING heard Mr M Wood (as agent) on behalf of the Applicant and there being no appearance on behalf of the Respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

1 THAT the referral of the herein application be and is hereby accepted out of time.
2 THAT the name of the respondent be deleted and that Video Ezy be substituted in lieu thereof.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________
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Result Claim of unfair dismissal lodged out of time dismissed.
Catchwords Termination of employment – Referral of claim of harsh, oppressive and unfair dismissal –

Acceptance of referral out of time – Application referred outside of 28 day time limit – Commission
satisfied applying principles that discretion should not be exercised – Acceptance of referral out of
time not granted – Industrial Relations Act 1979 (WA) s 29(1)(b)(i),(2)&(3)

Representation
Applicant Mr B. Stokes (as agent)
Respondent Mr D. Jones (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 On 24 September 2003 Mr Wrzoskiewicz referred a claim of unfair dismissal to the Commission. Mr Wrzoskiewicz claims

that he was dismissed from his employment as store manager of the Big W Riverton store on 26 July 2003. By s.29(2) of the
Industrial Relations Act 1979, a claim of unfair dismissal is to be referred to the Commission within 28 days of the day the
employment terminated. On the basis of Mr Wrzoskiewicz’s claim, the application he referred to the Commission is 32 days
out of time. Accordingly, the Commission listed the matter in order to decide pursuant to s.29(3) of the Act whether it would
be unfair not to accept his claim.

2 The background facts are that Mr Wrzoskiewicz commenced employment with the respondent in 1994. He worked at the
respondent’s Mandurah store from 1995 and in 1998 became that store’s manager. In February 2003 he became the store
manager at Riverton. On 26 July 2003 the Regional Manager Mr Kiwarkis called him to his office and stated that he would be
moving from Riverton to the Phoenix store as an assistant manager. On the next working day Mr Wrzoskiewicz became
assistant manager at the Phoenix store and remained there in that position until his employment ended on 27 September 2003.

3 The case before the Commission was argued by both Mr Wrzoskiewicz and the respondent on their common submission that
the events of 26 July 2003 constitute the dismissal of Mr Wrzoskiewicz from his employment as store manager and that the
Commission should approach the matter on that basis. I do so without necessarily deciding that the events of 26 July
2003 amounted to the dismissal of Mr Wrzoskiewicz from his employment as stated in s.29(1)(b)(i) of the Act for the
following reasons.

4 The respondent based its submission that it was a dismissal upon the decision of the Supreme Court of South Australia in
Woolworths (SA) Pty Ltd v. Russian (1996) 66 IR 13. In that matter it was an agreed fact that Mr Russian did not accept his
demotion. In this case, the respondent’s evidence is that Mr Wrzoskiewicz did accept his demotion. Further, in that matter Mr
Russian did not return to work after his demotion and never worked in the demoted position. In this case, Mr Wrzoskiewicz
worked as an assistant manager for 2 months before resigning. On that basis, the application of Russian to this case is
questionable: one of the significant facts in Russian is not present and there is a question whether or not Mr Wrzoskiewicz did
accept the demotion.

5 On the evidence in this matter as it appears to be at this preliminary stage I have considerable doubt that the events of 26 July
2003 amount to the dismissal of Mr Wrzoskiewicz from his employment because he remained an employee after that date and
worked in the assistant manager position. If that is so, he cannot refer a claim to the Commission that he has been unfairly
dismissed on 26 July 2003.

6 However, neither party has approached Mr Wrzoskiewicz’s claim the basis that there was no dismissal. There is no argument
before me that the events of 26 July 2003 do not amount to a dismissal. I therefore turn to deal with Mr Wrzoskiewicz’s claim
without paying further regard to the issue.

7 The matters the Commission is to take into account in considering a referral that is out of time have been conveniently set out
in the majority decision of the Full Bench in Director General of Education v Malik (2002) 83 WAIG 3056.

8 I consider the length of the delay. Fifty-eight days have passed since the dismissal about which Mr Wrzoskiewicz complains
occurred. That is 32 days longer than the period set by the Parliament for such matters to be referred to the Commission.
Indeed, it is more than double the period set by the Parliament. The length of the delay is therefore a long period of time. The
reason for the 28 day period is so that claims of unfair dismissal can be dealt with expeditiously. Although the Commission
may accept a referral that is out of time if it would be unfair not to do so, the 28 day period remains and is to be given due
weight. The delay in this matter is therefore quite significant and counts considerably against the claim.

9 Further, I find from the evidence that the respondent was unaware of Mr Wrzoskiewicz’s intention to challenge the events of
26 July 2003 in the Commission until shortly before the respondent was served with the Notice of Application. Had the
evidence shown that the respondent had been aware prior to the expiration of the 28 day period that Mr Wrzoskiewicz would
be challenging the events of 26 July 2003 in the Commission, that would be a factor counting in his favour and lessening the
impact of the total 58 day period of time between referring the claim and the events to which the claim relates. However, for
the following reason I find that the respondent was unaware of any intention to challenge.

10 Mr Wrzoskiewicz said that when Mr Kiwarkis told him he would be going to the Phoenix store as assistant manager he stated
that it was not fair. Mr Kiwarkis denies Mr Wrzoskiewicz said this. The strength of Mr Kiwarkis’ evidence is such that I do not
consider Mr Wrzoskiewicz’s evidence is to be preferred and on the evidence on this occasion I find that Mr Wrzoskiewicz did
not say that it was not fair. However, even if my conclusion is wrong and Mr Wrzoskiewicz did state that he believed it was
not fair, this does not amount to notification to the respondent of an intention to take the matter to the Commission. Indeed, any
statement made by him that the situation was not fair was somewhat overtaken by his then working in the assistant manager
position from that time until his resignation 2 months later.

11 I note that Mr Wrzoskiewicz stated that he believed at the time that any demotion would be temporary and he needed to remain
in a job because he now had a bank loan which he took out in order to buy a car. He stated that he had not been aware of his
ability to challenge the events of 26 July 2003 whilst he remained employed. He stated that he was not aware of the 28 day
limit. However, as Mr Jones properly points out, ignorance of the law is not of itself an excuse. There is nothing in the
evidence to persuade me that Mr Wrzoskiewicz thought sufficiently seriously about the events of 26 July 2003 to make
independent enquiries as to his rights. His inaction is also consistent with the evidence of Mr Kiwarkis that in fact
Mr Wrzoskiewicz accepted his demotion. I conclude that he did accept his demotion even if a predominant reason for doing so
was the view he held that “a job is a job”.

12 Much of the proceedings before me dealt with whether or not Mr Wrzoskiewicz’s evidence has shown that there is merit in his
claim. Mr Wrzoskiewicz’s evidence was that he was told that his demotion occurred because on a Thursday night after the
respondent had recalled all vitamin products from its shelves, one vitamin product worth $6.84 had been sold through the
Riverton store. Mr Wrzoskiewicz pointed out that he had not been on duty at that time. He did not regard the sale as a serious
problem. It was a “one-off”. There had not been any customer complaint or other consequence from the sale.
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13 He pointed out that he had received a positive performance review in 2002 (exhibit 3). He denied that there were any other
issues although he stated that there had been a previous complaint from the night fill manager and the night department
manager about him. Mr Wrzoskiewicz disagreed with the complaint that was made and stated that the whole new management
team at Riverton “needed work”.

14 Mr Wrzoskiewicz had been given a final written warning on 9 May 2003 (exhibit 1). He did not accept that the letter
constituted a warning. Rather, he stated that it merely recorded that a discussion had occurred. However, I note that the letter in
its terms states in bold print that it is a final warning. It does record that a meeting occurred also but lists issues of concern with
Mr Wrzoskiewicz’s performance and the issues he is required to address. In particular it states he was to adhere to company
policies and procedures within the store operations including best practice night fill. It notes that future disciplinary action
could include demotion or termination of employment. Even if Mr Wrzoskiewicz’s replies at the meeting were not mentioned
and were ignored, I find that the letter still stands as a final warning to him. For him to have received a final warning lessens
the strength of his claim.

15 The respondent’s evidence was that the demotion occurred because of Mr Wrzoskiewicz’s failure to perform as a manager.
The evidence of Mr Kiwarkis was that Mr Wrzoskiewicz had struggled as a manager and he had discussed this with Mr
Wrzoskiewicz many times. The vitamin product sale had occurred because the store had not followed policy. It had been a
serious issue because of the potential for a customer to be hurt. However, it was the failure of the store to do the job that was
the issue.

16 Mr Kiwarkis’ evidence was that Mr Wrzoskiewicz had not performed well in the Riverton store. Sales were down and the
store’s standards were not as required. He had not noticed any improvements in these matters since the warning which had
been given to Mr Wrzoskiewicz. Shelves were still empty and advertised tie-ups were not done.

17 When cross-examined, Mr Kiwarkis maintained that the reason for the warning is contained in the requirement in the final
warning that Mr Wrzoskiewicz adhere to company policies and procedures within the store operations including best practice
night fill. He denied that he had told Mr Wrzoskiewicz he would never be a store manager again. Rather, Mr Kiwarkis had
stated that Mr Wrzoskiewicz could be a manager again in the future depending upon his performance. Mr Kiwarkis had not
wanted Mr Wrzoskiewicz to leave the company. When Mr Wrzoskiewicz stated that he wanted to return to the Mandurah
store, Mr Kiwarkis stated that he would look at it in two months’ time.

18 He had not put these matters in writing at the time because Mr Wrzoskiewicz had agreed to the demotion as he knew he was
not coping as manager. Mr Kiwarkis stated that Mr Wrzoskiewicz had received written warnings whilst at Mandurah for
similar issues. Although Mr Wrzoskiewicz had received a bonus the bonus was related to total store sales and not the
performance of individuals. The bonus was not determined on a performance appraisal of Mr Wrzoskiewicz. As to sales, any
increase in sales achieved by Mr Wrzoskiewicz at the Riverton store had been overshadowed by the sales achieved by the new
relief manager who replaced Mr Wrzoskiewicz.

19 When considering the evidence given by both Mr Wrzoskiewicz and Mr Kiwarkis, it is necessary to keep in mind that the
Commission is not deciding on this occasion whether the dismissal said to have occurred on 26 July 2003 was fair or unfair.
Rather, the evidence before me can be taken as foreshadowing the evidence which is likely to be brought if the matter is to be
formally heard on its merits by the Commission. While I am not entirely confident of Mr Kiwarkis’ evidence that he told Mr
Wrzoskiewicz that he would reconsider the Mandurah option in two months’ time (a statement which I feel is inconsistent with
his evidence that to return Mr Wrzoskiewicz to the Mandurah store where he had once been store manager would not be
beneficial to his relationship with the present Mandurah store manager), nevertheless I find that the evidence to be brought by
the respondent against Mr Wrzoskiewicz’s claim is not insubstantial.

20 There will be evidence of previous warnings at Mandurah regarding his performance as store manager. He had been given a
letter of final warning. The evidence of Mr Kiwarkis that the demotion occurred because of Mr Wrzoskiewicz’s failure to
follow procedure and the general standard of the store casts doubt upon Mr Wrzoskiewicz’s claim that the demotion related
only to the sale of one recall product at a time when he was not in the store. Indeed, on the evidence foreshadowed by
Mr Kiwarkis, whether or not Mr Wrzoskiewicz was on duty on the Thursday night when the vitamin product was sold, a point
relied on by him, appears to be irrelevant.

21 In this regard it is quite significant that Mr Wrzoskiewicz acknowledged in cross-examination that he had been counselled at
Mandurah and had been asked to improve. He acknowledged that he had been spoken to at Riverton by Mr Kiwarkis as to his
management style (although he describes it as a discussion rather than counselling). When he was re-examined,
Mr Wrzoskiewicz conceded that when there had been walk-throughs with Mr Kiwarkis, there had been a few “out of stocks”
within the store and that there were always issues that he dealt with quickly but this was not a “lone” situation. He did not
consider Riverton to be different from any other store. Rather, he had thought that the store was “along the track” of making it
look very presentable.

22 I infer from this that the evidence foreshadowed by Mr Kiwarkis that the Riverton store’s standards were not as required and
that Mr Kiwarkis had expressed dissatisfaction with Mr Wrzoskiewicz’s management style is more likely to be correct than not
to be correct. I conclude therefore that the evidence overall to be brought against Mr Wrzoskiewicz’s claim is evidence of
substance.

23 On balance, I have not concluded that the merit of Mr Wrzoskiewicz’s claim of unfair dismissal is strong. On the contrary, I
find it is not strong.

24 The prejudice to Mr Wrzoskiewicz if his claim is not accepted is his inability to challenge the events of 26 July 2003 as a
dismissal and show that it was harsh, oppressive or unfair. If he is successful in his claim it is likely he will be entitled to
compensation. The opportunity to gain compensation will be lost if his claim is not accepted. His evidence was that he is not
likely to be able to take any alternative legal action for breach of contract and therefore it is unlikely he will be unable to gain
redress anywhere else for the events of 26 July 2003.

25 The prejudice to the respondent if the claim is accepted is that it will have to defend a claim of which it was unaware until
24 September 2003. It would be entitled to have concluded by Mr Wrzoskiewicz’s resignation that any industrial issue arising
out of his employment was not going to be challenged by him in a formal sense. Although the respondent submitted that it
would be prejudiced because certain persons, who were unidentified, are no longer available to give evidence, I cannot place
any weight on that submission. No evidence of unavailable witnesses was called by the respondent. On that basis alone the
submission is completely unsupported by any evidence. In any event, I suspect that the central characters defending
Mr Wrzoskiewicz’s claim will be the two persons who were present in the Commission for the respondent: Mr Kiwarkis and
Ms Duplock. They manifestly are available to give evidence in the proceedings.

26 Even if the prejudice to Mr Wrzoskiewicz would be greater if his claim is not accepted than it would be to the respondent if the
claim is accepted, that conclusion does not decide the matter. The fact remains that the claim is out of time and a significant
period of time has passed since the events to which the claim relates occurred. There is not a satisfactory reason for the delay.
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The merit of the substantive claim is not strong. Taking into account all of the matters to be considered, the balance is not in
favour of Mr Wrzoskiewicz’s claim. I consider it would not be unfair not to accept the claim. Accordingly, an order now issues
which dismisses the claim of unfair dismissal.

_________

2004 WAIRC 10500
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN STANISLAW WRZOSKIEWICZ, APPLICANT
v.
WOOLWORTHS PTY LTD TRADING AS BIG W, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE MONDAY, 19 JANUARY 2004
FILE NO. APPLICATION 1420 OF 2003
CITATION NO. 2004 WAIRC 10500
_________________________________________________________________________________________________________

Result Claim of unfair dismissal lodged out of time dismissed.
Representation
Applicant Mr B. Stokes (as agent)
Respondent Mr D. Jones (as agent)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr B. Stokes (as agent) on behalf of the applicant and Mr D. Jones (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

THAT the claim of harsh, oppressive or unfair dismissal be hereby dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

SECTION 29(1)(b)—Notation of—
Parties File Number Commissioner Result

Aaron Vincent Home Kapinkoff Nominee's Pty Ltd t/a
Moon and Sixpence

1720/2003 KENNER C Discontinued

Adam Philip Herbert The Seasons Hotel 1317/2003 BEECH SC Discontinued
Adrian Robert Sharpe Pearl Health Care Ltd ABN

58 009 259 189
290/2003 COLEMAN CC Discontinued

Alan David Gipson Z & M Lowe trading as Waves
Restaurant

1564/2003 GREGOR C Order Issued

Alan P Gilbride Mr Roy Edwards Managing
Director Universal Traders
Exchange Ltd

1450/2003 WOOD C Discontinued

Alexander Karolczak TNT Australia Pty Limited 1416/2003 SCOTT C Discontinued
Alexander Steven Solonec Pedrini Painting and Decorating

Pty Ltd
845/2003 SCOTT C Discontinued

Alexis Wolfgramm Northern Suburbs Migrant
Resource Centre

207/2003 COLEMAN CC Discontinued

Alf Troy George John Webb of Consolidated
Business Media Pty Ltd

1364/2003 COLEMAN CC Discontinued

Allan Paul Sanderson Miller Lord Forrest Nominees Pty Ltd 1483/2003 WOOD C Discontinued
Allan Ronald Oakes Franco Brothers (Freo Industries) 1540/2003 GREGOR C Discontinued
Amanda Jennifer MacDonald Mrs Adel Michael - Kimberely

Nursing Home
1043/2003 HARRISON C Discontinued

Andre Lake Steeltest Australia Pty Ltd 1435/2003 GREGOR C Discontinued
Andrew Crow Michael Skopal of Care Data

Limited
1223/2002 COLEMAN CC Dismissed

Andrew John Mahoney Westbrook Enterprises Pty Ltd /
Steve Palmer

1096/2003 WOOD C Discontinued
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Parties File Number Commissioner Result
Anna Gorski Divine Mercy College 1537/2003 COLEMAN CC Discontinued
Anna Mylonas Jarrah Park Pty Ltd ACN

064 887 574
1552/2003 KENNER C Discontinued

Anthea Louise Marshall Doffie in Design 1352/2003 KENNER C Discontinued
Anthony Stanley Farrimond Nandos Chickenland 1498/2003 KENNER C Discontinued
Arie DeVries Ausland Holding Pty Ltd 1356/2003 GREGOR C Discontinued
Barrie Greenhalgh Ceiling & Associated Contracting 1752/2003 SCOTT C Discontinued
Barry Oscar Ole Andersen Seventh-Day Adventist Church 1257/2003 GREGOR C Discontinued
Beverley Margaret Breese Pickering Brook Sports Club 1437/2003 KENNER C Discontinued
Brea Elizabeth Hampton Steven Nicolaou & Stanley

Richard Bates t/as Steers Roast &
Grill

1252/2003 KENNER C Discontinued

Brendon Francis Bird Beenong Farms Pty Ltd 1518/2003 GREGOR C Order Issued
Brent Carrington Perth 4WD Wreckers Pty Ltd

trading as The Perth 4WD Centre
99/2003 KENNER C Discontinued

Brett Daniel Haseldine Ausplastics 1629/2003 GREGOR C Discontinued
Brett Roy Jones Calder Design 1489/2003 KENNER C Discontinued
Brett Steven Willis Freemasons Hotel 721/2003 SCOTT C Discontinued
Bruce Kyle Jones Sanwell Pty Ltd 1077/2003 KENNER C Discontinued
Bryce Perron Goldfields Medical Fund 2158/2001 BEECH SC Discontinued
Camilla Michele Pregaard Darbies Cafe 1490/2003 GREGOR C Discontinued
Carol Redman Goldfields Medical Fund 2157/2001 BEECH SC Discontinued
Chantel Hankinson Jeanne Hannivig-Jones 1291/2003 WOOD C Dismissed
Cheryl Matewai Teddy St Ives Gold Mining Company

Pty Ltd , Extraman (W.A) Pty Ltd
t/as Extraman Personnel Services

361/2003 GREGOR C Discontinued

Cherylynne Edith Casserly Timber Treaters Bridgetown 890/2003 WOOD C Discontinued
Cliff James Ferguson Julia Ross Recruitment ,Emma

Driscoll ,C/O Telstra Head Office
344/2003 COLEMAN CC Discontinued

Colin John Addison Kede Carboni & Brian Anderson,
Co-Owners Engineered Product's
Group Pump Division Formerly
Pacific Pump Company

949/2003 KENNER C Discontinued

Damon John Norris Goldenstar Holdings Pty Ltd T/A
Kalbarri Hot Bread Shop

477/2003 WOOD C Discontinued

Daniel Bruce Stewart Protector Fire Services 1744/2003 GREGOR C Discontinued
Danielle Marie Healey Evette Marie Toledo 1510/2003 WOOD C Discontinued
Danny Clive Oqilvie Aboriginal Hostel Ltd 1486/2003 KENNER C Discontinued
Daryl Kan Patrick Ng t/as Global Dial Pty

Ltd
1227/2003 GREGOR C Discontinued

David Lionel Crook RAC of WA (Inc) 472/2003 KENNER C Discontinued
David McKay Quito Pty Ltd 1434/2003 KENNER C Discontinued
Debra Morrow Goldfields Medical Fund 2153/2001 BEECH SC Discontinued
Derek Bowler Improved Concrete Pumping

Services (WA) Pty Ltd trading as
ICPS (WA) Pty Ltd

1276/2003 KENNER C Discontinued

Dianne Joan Mansfield Gaudy Investments Pty Ltd
trading as The Wembley Hotel

1596/2003 KENNER C Discontinued

Dianne Shirley Rose Bedford Bowling Club Inc 1527/2003 GREGOR C Discontinued
Dylan Carroll Goldfields Medical Fund 2152/2001 BEECH SC Discontinued
Edward John Page Carl Parkhouse, Carree

Investments Pty Ltd
1164/2003 HARRISON C Discontinued

Elaine Dinnigan Martine L Pitt, Executive
Director, Communicare

1342/2003 WOOD C Discontinued

Elizabeth Kickett Wheatbelt Aboriginal
Corporation

1267/2003 KENNER C Discontinued

Elizabeth Reducto NRW Pty Ltd 1247/2003 GREGOR C Discontinued
Emma-Lea McKay The Waterfront Brasserie 1202/2003 HARRISON C Discontinued
Erin Bramwell Helen Brown ,Volona Nominees

Pty Ltd T/A Price Wave
455/2003 HARRISON C Discontinued
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Parties File Number Commissioner Result
Evelyn Ruth Cook The Country Womans

Association of Western Australia
(Inc)

1427/2003 KENNER C Discontinued

Francis John Law Portwest Corporation Pty Ltd 1107/2003 GREGOR C Discontinued
Frank Lohf City of Subiaco 1175/2003 GREGOR C Discontinued
Fred Martin Royal Developments

International RDI
554/2003 HARRISON C Discontinued

Gary Anthony Taffe Dampier Salt Limited 1409/2003 BEECH SC Discontinued
Gary Edward Wright MM Electrical Merchandising 1254/2003 WOOD C Discontinued
Gary John MacLean Liquid Engineering 2003 Pty Ltd 838/2003 KENNER C Discontinued
Gary Michael King Mr Bernie Miller t/as Safeline

Consultants
1441/2003 WOOD C Discontinued

Gilbert Noel Lamport Moonlight Bay Cleaning
Company

1474/2003 BEECH SC Discontinued

Glenda May Nock Kwini Holdings Pty Ltd 339/2003 BEECH SC Dismissed
Gohar Vakilly Tropicane Interiors 1322/2003 GREGOR C Discontinued
Gregg Robert Stirton Choice Relocations 1176/2003 GREGOR C Order Issued
Ivo Mark Rakich Alan Bijl 1258/2003 COLEMAN CC Discontinued
Ivo Mark Rakich Bilj Nominees Pty Ltd t/a

Gentronics
1312/2003 WOOD C Discontinued

James Edward Gregson New Westcoaster Pty Ltd
Hopelands Pastoral Trust

1407/2003 BEECH SC Discontinued

James Edward Smithers Kayedar Pty Ltd 963/2003 KENNER C Discontinued
James Southerland D Jays Gourmet Pty Ltd 1401/2003 GREGOR C Discontinued
Jamie Martin Young PT Powder Coaters And

Sandblasting Services Pty Ltd
ACN 092 222 770 ABN
17 092 222 770

1351/2003 HARRISON C Discontinued

Jason Eong Liat Chan Peak Hill Manganese Pty Ltd 1757/2003 Discontinued
Jason Frederick Townsend Waikiki Waterboring 177/2003 COLEMAN CC Dismissed
Jason Roger Johnstone Hotel Dynamics Group 95/2002 GREGOR C Discontinued
Jason Todd Warwick Dragons Health & Fitness Club

Pty Ltd
1424/2003 KENNER C Discontinued

Jayden Perez Abacus 1273/2003 KENNER C Discontinued
Jeffrey Alan Brownrigg Promote Multi Media Pty Ltd

ATF The Promote Discretional
Trust T/A Procopy

386/2003 GREGOR C Discontinued

Jeffrey Alan Thorpe Peak Group Asia Pacific Pty Ltd 1375/2003 KENNER C Discontinued
Jeffrey John Lucas Dewsons Wonthella 540/2003 SCOTT C Dismissed
John Francis Wright Genalysis Laboratory Services 1535/2003 BEECH SC Dismissed
John Paul Mahauariki Super Cheap Auto Pty Ltd 1670/2003 GREGOR C Discontinued
John Silva Spinifex Support Services Pty Ltd 2006/2002 HARRISON C Discontinued
Jon Wearing Shire of Lake Grace 1567/2003 KENNER C Discontinued
Joseph Frank Mihaly Sealcorp Holdings Limited A

Member of the St George Group
ABN 28 009 143 597

1620/2002 KENNER C Discontinued

Julia Triplett Western Australian Ameteur
Football League

801/2003 HARRISON C Discontinued

Julie O'Shea Carrie Bell Forrestdale Deli &
News

1359/2003 GREGOR C Discontinued

Karyn Charles Celpco Pty ACN 104096077 1284/2003 KENNER C Discontinued
Katrina Veronica Back Frigrite Refrigeration Pty Ltd

ACN 074 375 830
1637/2003 COLEMAN CC Discontinued

Kaye Lynette Porter Jamns Pty Ltd t/as Century
21 Active Realty (WA)

1333/2003 WOOD C Discontinued

Kaylene Marie Rabbone Lou Sossi - Director of Baseway
Pty Ltd

910/2003 WOOD C Discontinued

Keith James Porter Jamns Pty Ltd t/as Century
21 Active Realty (WA)

1334/2003 WOOD C Discontinued

Kerry Marie Ling Richwill Nominees Pty Ltd as
trustee for The Chris Barker
Family Trust

898/2003 WOOD C Discontinued
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Parties File Number Commissioner Result
Kerry Sandra Dawson Anglican Homes (Inc) 998/2003 GREGOR C Discontinued
Kevin Charles McKay Abbey Vale Estate Pty Ltd (ACN

095 003 928)
2276/2001 COLEMAN CC Discontinued

Kevin Peter Flynn Sealcorp Holdings Limited (ABN
28 009 143 597)

1603/2002 KENNER C Discontinued

Kim Clayden Hurley's Diesel and Springs 803/2003 GREGOR C Discontinued
Kimberley John Rush WMC Resources Ltd 908/2003 KENNER C Discontinued
Kinsman Francis Pitman Bootleg Brewery Pty Ltd (ACN

096 396 280) , Thomas Charles
Reynolds as trustee for the TCR
Family Trust

873/2003 WOOD C Discontinued

Lana Joyce Scilio Craft Decor Pty Ltd 1412/2003 GREGOR C Discontinued
Lee Govan Goldfields Contractors WA Pty

Ltd
370/2003 WOOD C Dismissed

Leon Andrew Ehrenfeld Loveland & Associates 1591/2003 WOOD C Dismissed
Lesley Florence Dey Julie Anne Coe Perth City Motel 1603/2003 KENNER C Discontinued
Lisa Joy Marie Johns Gustos Take Away (ABN)

12014335593
1515/2003 GREGOR C Discontinued

Lloyd Christian Kennerly Jacoma Pty Ltd (Trading as)
Warakurna Roadhouse ACN
009 465 427

1915/2002 GREGOR C Discontinued

Lynn McKenzie Guerinoni & Son 1460/2003 BEECH SC Discontinued
Marcello Luis Minetto Amcom Pty Ltd T/A Amcom

Telecommunications
1408/2003 KENNER C Discontinued

Maria Perry University of Western Australia
Student Guild

1358/2003 GREGOR C Discontinued

Mariana Elizabeth May Joe Ferrone & Co 1422/2003 WOOD C Discontinued
Marilyn Jean Green Bunnings Building Supplies 1709/2003 COLEMAN CC Discontinued
Mark Andrew Sargent Grant Transformers Pty Ltd 1616/2003 COLEMAN CC Discontinued
Mark Ilarda Captn' Snooze 1321/2003 HARRISON C Discontinued
Mark Kemlo One Steel Metal Trading Ltd t/a

One Steel Metaland
1402/2003 BEECH SC Discontinued

Mary Ann Bailey Vabed Pty Ltd t/for The Bow
Unit Trust t/as Aldon & Co

1430/2003 HARRISON C Discontinued

Maxine Joan Fogarty Energy Power Systems Australia
Pty Ltd (ACN 055 274 514)

867/2003 SCOTT C Discontinued

Michael Joseph Del Borrello Mitchell Corporation Pty Ltd 2029/2002 SCOTT C Discontinued
Michael Todd Watters Jarrah Park Trading As The

Duxton Hotel
1380/2003 GREGOR C Discontinued

Michael Warren Zest Health Clubs Pty Ltd (ACN
097 769 205)

1183/2003 SCOTT C Discontinued

Michelle Ann Teubes Shacks Holden 1447/2003 GREGOR C Discontinued
Naomi Brice All Finance Group Pty Ltd T/as

Credit Force
1118/2003 WOOD C Discontinued

Nathan C Whittaker McGrath Homes Pty Ltd 1617/2003 KENNER C Discontinued
Neal Gregory Broad Remax Devenish 2098/2002 COLEMAN CC Discontinued
Neil Thomas Pratt Shack & Kerr Motors Pty Ltd 396/2003 COLEMAN CC Discontinued
Nicholas John Powers Mr Alex Warrer - Operations

Manager Bohler Uddeholm
(Aust)

805/2003 WOOD C Discontinued

Nicholas Upton Phil Mulhern; Retravision 1245/2003 WOOD C Discontinued
Nick Foote Komatsu Australia Western

Region
1027/2003 SCOTT C Discontinued

Nicola Robinson Stephen McCorkill 1538/2003 KENNER C Discontinued
Nicolae Petrisor Floreat Athena Soccer Club Inc. 1501/2003 GREGOR C Discontinued
Nicole Griffiths Glen Eagles Bar & Reception

Centre (Hamersley Golf Course,
Karrinyup)

1500/2003 KENNER C Discontinued

Nokkaew Peepathum Invest West Trading as Bangkok
Seafood , Thai Corner, Western
Star Holdings ATF Kunakool
Family Trust

1551/2002 BEECH SC Dismissed
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Parties File Number Commissioner Result
Norani Simpson Purely Australian Clothing Co 1156/2003 GREGOR C Discontinued
Oswald Hans Zimmermann Structural Systems (Western) Pty

Ltd (ABN 78 087 396 772)
988/2003 WOOD C Discontinued

Patricia Russell Gold Corporation (The Perth
Mint)

1885/2003 BEECH SC Discontinued

Patrick O'Loughlin Budget Glass & Glazing 585/2003 WOOD C Discontinued
Paul Ian Gregory Perth Ice Works Pty Ltd (ABN :

39 008 763 773)
1218/2003 GREGOR C Discontinued

Paul Michael Robinson Australian Airconditioning
Services Pty Ltd

923/2003 GREGOR C Discontinued

Peter Flatman City of Perth 429/2003 SCOTT C Discontinued
Peter James Kelly Monadelphous Engineering

Associates Pty Ltd
1297/2003 BEECH SC Discontinued

Peter John Rogerson Paul King of Cooling Brothers
Glass Company

1421/2003 HARRISON C Discontinued

Phil Barlett Wila Gutharra (Two Rivers)
Community Aboriginal
Corporation

1173/2003 KENNER C Discontinued

Priscilla Tan Springbloom Pty Ltd T/A
Lemongrass Cafe

1444/2003 KENNER C Discontinued

Ralph John Winter Beneficial Home Loans Pty Ltd 1451/2003 WOOD C Discontinued
Raymond Boon Ng Oceaneering Australia Pty Ltd 947/2003 HARRISON C Discontinued
Rebecca Miller Roger Buckley (Gumboot

Vumber Investments)
256/2003 HARRISON C Discontinued

Rhys James Futter Marc Environmental Solutions
Pty Ltd as trustee for the Marc
Unit Trust (ABN 57424833606)

1493/2003 GREGOR C Discontinued

Robert Harold Franci Bond Fontys Pool Farm Pty Ltd 1511/2003 GREGOR C Discontinued
Robert Joseph Giometti Total Autos Pty Ltd 561/2003 WOOD C Discontinued
Robert Miles Rural Traders Company Ltd ABN

570 6753 6207
1532/2003 GREGOR C Discontinued

Rochelle Anne Rankin Goldfields Medical Fund 2156/2001 BEECH SC Discontinued
Rodger Malcom Watson The Merchant Master Franchisor

(Aust) Pty Ltd
1557/2003 COLEMAN CC Discontinued

Rosanna Tindara Nobile PABS Whitfords Pty Ltd 2080/2002 COLEMAN CC Discontinued
Shane Wilson The Minister for Public Sector

Management & Other
1711/2003 KENNER C Discontinued

Shannon Gay Meyers Compass Group Evrest 1081/2003 SCOTT C Discontinued
Sharon Tracey Weymes Anfield Muir Electrical 1544/2003 KENNER C Discontinued
Somjit Aenko Invest West Trading as Bangkok

Seafood , Thai Corner, Western
Star Holdings ATF Kunakool
Family Trust

1550/2002 BEECH SC Dismissed

Stacy Shoemark Onasis Holdings Pty Ltd (t/as
Toscaninis Applecross)

1414/2003 WOOD C Discontinued

Stewart Leicester Barminco Pty Ltd 1539/2003 GREGOR C Discontinued
Stuart Michie Mias Bakery P/L 1819/2003 GREGOR C Discontinued
Susan Heaton Sally Simpson Pty Ltd 1680/2003 GREGOR C Discontinued
Susan Jean Gilchrist John Ferraro 1436/2003 GREGOR C Discontinued
Susan Rowles Urban Development Institue of

Australia Western Australian
Division Incorporated

1468/2003 HARRISON C Discontinued

Suzanne Michelle Forrest West Regional Newspaper Group 1692/2003 SCOTT C Dismissed
Sylvia Georgina Stuthridge Shine Fisheries Pty Ltd ATF The

Shine Trust
1139/2003 WOOD C Discontinued

Teresa Val Manning Ian & Caro Cunningham Net
Asset P/L T/as Broome
Telephone Co

711/2003 COLEMAN CC Dismissed

Thomas David Picton-Warlow Sealcorp Holdings Limited (ABN
28 009 143 597)

1598/2002 KENNER C Discontinued

Thomas Drinkwater Lazza Hiab Transport 918/2003 COLEMAN CC Dismissed
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Parties File Number Commissioner Result
Timothy Ainslie Lamb Total Eden Watering Systems Pty

Ltd ACN 008 960 299 ATF The
Pitts Unit Trust T/A Total Eden
Watering Systems

484/2003 COLEMAN CC Discontinued

Timothy John Ayling Nationwide News Pty Ltd, The
Western Press Division, T/A The
Sunday Times

1418/2003 BEECH SC Discontinued

Toni Casey Kyra Nail Studio 1343/2003 KENNER C Discontinued
TrevorAllen City of Subiaco 1174/2003 GREGOR C Discontinued
Trevor Ashley Norris Otis Elevator Company Pty Ltd 1878/2002 HARRISON C Discontinued
Trevor Box Rapid Plastics A.B.N.

72 025 846 076
1299/2003 BEECH SC Discontinued

Valerie Jean Anstey Murdock Auto Recyclers 1526/2003 KENNER C Discontinued
Vikki Stone Pat Giles Centre Inc 1200/2003 GREGOR C Discontinued
Warren John Higgs Combined Insurance Company of

Australia (ACN 009 714 425)
1049/2003 GREGOR C Discontinued

William Bartlett Day Yamatji Marlpa Barna Baba
Maava Aboriginal Corporation

1682/2003 GREGOR C Discontinued

Yvetta Sherina Ogden Belridge Newsagency 321/2003 HARRISON C Discontinued

CONFERENCES—Matters arising out of—
2003 WAIRC 08622

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BHP BILLITON IRON ORE PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 3 JULY 2003
FILE NO/S. C 100 OF 2003
CITATION NO. 2003 WAIRC 08622
_________________________________________________________________________________________________________

Result Recommendation issued
Representation
Applicant Mr L Edmonds of counsel
Respondent Mr R Lilburne of counsel
_________________________________________________________________________________________________________

Recommendation
WHEREAS on 26 May 2003 the applicant applied to the Commission for a conference pursuant to s 44 of the Industrial Relations
Act 1979 (“the Act”);
AND WHEREAS on 12 June 2003 the Commission convened a conference between the parties pursuant to s 44 Act;
AND WHEREAS at the conference the Commission was informed that the applicant and the respondent are in dispute in relation to
allocation of work in the locomotive preparation area at Nelson Point;
AND WHEREAS the applicant informed the Commission that its member, Mr M Medjedovic, refuses to carry out additional duties
which in its view are duties which have previously been undertaken by train drivers;
AND WHEREAS the respondent informed the Commission that this refusal was raised with Mr Medjedovic at a performance
review, as the duties requested to be performed are within the limits of his skill, competence and training, and that he is required to
perform those duties in accordance with the terms of the Iron Ore Production (BHP Billiton Iron Ore Pty Ltd) Award 2002 (“the
Award”);
AND WHEREAS the respondent has disciplined Mr Medjedovic for refusing to undertake the additional duties;
NOW THEREFORE the Commission, having regard for the interests of the parties directly involved and to prevent the
deterioration of industrial relations in respect of the matters in question, in accordance with the provisions of the Act hereby
recommends–

(1) THAT the applicant’s member, Mr M Medjedovic, perform the duties as directed and he continue to do so in
accordance with the terms of his contract of employment and the terms of the Award.
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(2) THAT the respondent on a without prejudice basis, for the purposes of resolving the present dispute, withdraw
the written warnings issued to date.

(3) THAT the parties report back to the Commission within 14 days.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________

2004 WAIRC 10521
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SIMON ENGINEERING AUSTRALIA, PACIFIC INDUSTRIAL COMPANY, DOWNER RML
PTY LTD, O’DONNELL GRIFFIN, KERMAN CONTRACTING PTY LTD, APPLICANTS
v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, THE
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, RESPONDENTS

CORAM COMMISSIONER S WOOD
DATE OF ORDER TUESDAY, 20 JANUARY 2004
FILE NO. C 240 OF 2003
CITATION NO. 2004 WAIRC 10521
_________________________________________________________________________________________________________

Result Consent order issued
Representation
Applicants Mr K Dwyer as agent for the applicants
Respondents Mr L Edmonds of Counsel on behalf of the AFMEPKIU

Ms K Scoble of Counsel on behalf of the CFMEU
Mr P Carter on behalf of the CEEEIPPU

_________________________________________________________________________________________________________

Consent Order
HAVING heard Mr K Dwyer on behalf of the applicants and Mr L Edmonds of counsel on behalf of the AFMEPKIU and Ms K
Scoble of counsel on behalf of the CFMEU and Mr P Carter on behalf of the CEEEIPPU, and by consent, the Commission,
pursuant to the powers conferred on it under s 44(8) of the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as per the attached Schedule entitled the Telfer Treatment Plant
Construction Contractor Fitness for Work Procedure is given effect from the date hereof.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

_________

SCHEDULE
TELFER TREATMENT PLANT

CONSTRUCTION CONTRACTOR
FITNESS FOR WORK PROCEDURE

1. The parties are committed to a healthy and safe working environment.
2. No person who is intoxicated or under the influence of drugs or otherwise

unfit for work shall be permitted to commence or continue working in the workplace.
3. Any person who is on prescribed medication shall inform their employers site Safety Adviser and/or the Contractor

employee Safety Representative of the medication they are on and any known side effects. This information will be kept
confidential and used only for the purpose of assessing impairment purported to result from alcohol and/or other drugs.

4. The employer, along with their Safety Committee representatives, has a responsibility to educate the workforce about
issues pertaining to fitness for work including the dangers resulting from workers who may be under the influence of
drugs or alcohol being present in the workplace. This should be undertaken as a formalised programme delivered in
training sessions at the workplace.

5. Any person caught consuming alcohol and/or other drugs at the workplace shall be removed from the Telfer site. Such
person has the onus of demonstrating why their behaviour should not result in the termination of their employment.

6. Employees are encouraged to self-test as appropriate, prior to going to work if they have any doubt about their fitness for
work. Employers will provide appropriate resources or access to resources necessary to assist workers take such
preventative action.

7. Workers are encouraged to access the results of self-testing in the context of their over-all satisfaction that they are not
impaired.

8. The assessment of a workers’s impairment at the workplace must be undertaken by the Employer Safety Adviser and the
contractor employee Safety Representative, in accordance with an approved impairment assessment tool. This will take
the form of a set of observable behavioural criteria to be developed and agreed between the parties and is applicable only
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after it is suspected a worker may be subject to the influence of alcohol and/or other drugs. It does not include any form of
random testing, nor dies it involve breath, urine or blood analysis. This assessment must be undertaken with respect and in
confidence to the extent possible having regard to the safety of the worker and all other workers.
Further detail to be sought from the unions on the list of types of “approved impairment assessment tool”.

9. If a worker is assessed as being impaired they shall be returned to the village by the Employer Safety Adviser, with their
contractor employee Safety Representative present. This should be kept confidential.

10. A worker who has been returned to the village shall be respected and receive a written reason regarding their removal,
including information relating to appropriate alcohol and/or drug related services available to the worker.

11. A worker who has been returned to the village as a result of being assessed as being impaired shall not be paid until such
time as the Employer Safety Adviser and the Employee Safety Representative have agreed the worker is entitled to return
to the workplace.

12. If the worker is determined to be subject to being continually in breach of this Fitness for Work Procedure they may be
terminated.

13. The worker is entitled to professional counselling at no cost to the worker in accordance with the employers policy.

____________________

2004 WAIRC 10548
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES A/CHIEF EXECUTIVE OFFICER, PUBLIC TRANSPORT AUTHORITY OF WESTERN
AUSTRALIA, APPLICANT
v.
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST
AUSTRALIAN BRANCH, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE THURSDAY 22 JANUARY 2004
FILE NO/S. C 242 OF 2003
CITATION NO. 2004 WAIRC 10548
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Mr C. Gillam, Mr S. Majeks, Mr M. Collins and Mr R. Vermeulen
Respondent Mr R. Christison, Mr B. Curran, Mr P. Buck
_________________________________________________________________________________________________________

Order
WHEREAS the Commission has before it an industrial dispute between the Public Transport Authority and the ARTBIU over
enterprise bargaining negotiations between them for two replacement enterprise agreements;
AND WHEREAS the Commission has convened conferences and meetings of the parties on 25 November 2003, 28 November
2003, 9 January 2004, 13 January 2004, 15 January 2004 and 21 January 2004;
AND WHEREAS the PTA’s original requirement, that in order to preserve an operative date of 1 October 2003 an agreement in
principle be reached by 31 December 2003, was extended to 31 January 2004;
AND WHEREAS at conference proceedings on 21 January 2004 the Commission was informed that the PTA will further extend
the date of 31 January 2004 to 14 February 2004 contingent upon a written assurance from the ARTBIU that there will be “no
disruptions of service delivery by Transperth Train Operations occasioned by any form of stoppage or other industrial action during
the period 2400 hrs January to 2400 hrs 26 January 2004”;
AND WHEREAS at conference proceedings on 21 January 2004 the PTA advised the Commission that no such written assurance
had been received and that it had reasonable grounds to believe that industrial action is likely to occur during the weekend of 24 to
26 January 2004 inclusive which would affect the normal operation of the suburban passenger train system before and during the
Sky Show event scheduled for 26 January 2004;
AND WHEREAS the ARTBIU would not give an unequivocal undertaking that there would be no industrial action taken by it
during the weekend of 24 to 26 January 2004;
AND WHEREAS the Commission was informed that 26 services had been cancelled since 15 January 2004 due to the refusal of
members of the ARTBIU to make themselves available for overtime and that the concern of drivers after 7pm regarding transit
guards leaving a train for operational reasons had resulted in 4 incidents of trains being stopped by drivers;
AND WHEREAS the Commission is of the view that—

1. the parties are no closer to reaching an agreement in principle now than they were prior to the extension of the
31 December 2003 deadline;

2. there is a lack of trust between the parties;
3. notwithstanding the undertaking of the ARTBIU that the resolutions for taking industrial action resulting from the

meeting of its members held on Sunday 11 January 2004 would not be implemented that there is at least a de facto ban
in place regarding overtime availability;

4. there is a likelihood of industrial action being taken by the ARTBIU during the weekend of 24 to 26 January
2004 inclusive in support of its claims in the enterprise bargaining negotiations;

AND WHEREAS the Commission considers that the taking of industrial action during the weekend of 24 to 26 January
2004 inclusive will lead to the breakdown of what remains of the industrial relations between the parties;
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AND WHEREAS the Commission has been informed in the presence of the parties by Inspector G. Dalwood of the WA Police
Service, who is the Commander of the CBD district for the Sky Show, of the significance of the urban rail service to the orderly and
safe management of the public attending the Sky Show and the potential effect upon that of a disruption to the urban rail service;
AND WHEREAS the Commission is of the opinion that the parties are unlikely to reach an agreement in principle regarding the
two replacement enterprise agreements without the active assistance of the Commission in conciliation;
AND WHEREAS the Commission is of the view that an order ensuring that no industrial action is taken by the ARTBIU or its
members is necessary to prevent the deterioration of industrial relations in respect of the enterprise bargaining negotiations until
conciliation or arbitration has resolved that matter and to provide certainty regarding the normal operation of the urban rail network
during that process,
NOW THEREFORE, I, Senior Commissioner of the Western Australian Industrial Relations Commission, pursuant to the powers
vested in me pursuant to s.44(6) of the Industrial Relations Act, 1979 hereby order—

1. THAT from the date of this order until 0830 Tuesday 27 January 2004 the Australian Rail, Tram and Bus Industry Union
of Employees, West Australian Branch, or any its members in the Public Transport Authority, not take any industrial
action, including a meeting of members, which affects the normal running of the urban rail network.

2. THAT the parties meet before Senior Commissioner Beech between 0830 and 1000 Wednesday 28 January 2004 to
negotiate before the Commission their respective positions in the enterprise bargaining negotiations.

3. THAT the public Transport Authority provide a written report to the Commission by 1600hrs 23 January 2004 on the
options available to replace transit guards after 7pm who leave a train for operational reasons.

4. THAT any action taken by the Public Transport Authority which is regarded by the Australian Rail, Tram and Bus
Industry Union of Employees, West Australian Branch as provocative to its members be communicated forthwith to the
Commission.

5. THAT either party may apply on the giving of written notice to the other for the variation or cancellation of this order.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

CONFERENCES—Matters referred—
2004 WAIRC 10546

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BHP BILLITON IRON ORE, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 22 JANUARY 2004
FILE NO/S. CR 12 OF 2003
CITATION NO. 2004 WAIRC 10546
_________________________________________________________________________________________________________

Catchwords Salary maintenance – Applicant’s member, Mr Harm, employed on shift work at shift work
remuneration for over 30 years with the respondent – Mr Harm transferred to day work on less than
seven days notice – Circumstances and terms of the Iron Ore Production and Processing (BHP Billiton
Iron Ore Pty Ltd) Award 2002 considered – Appropriate period of income maintenance held to be
nine months – Application upheld in part – Industrial Relations Act 1979 (WA) s 26(1)(a), s 44(9);
Minimum Conditions of Employment Act 1993 (WA) Part 5, s 41.

Result Application upheld in part. Order issued
Representation
Applicant Mr L Edmonds of counsel
Respondent Mr M Lundberg of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application referred for hearing and determination pursuant to s 44(9) of the Industrial Relations Act 1979 (“the

Act”). The issue in dispute concerns a claim by the applicant on behalf of its member, Mr Gary Harm, that he be paid income
maintenance as a consequence of his transfer by the respondent from shift work to day work. The terms of the memorandum of
matters for hearing and determination are as follows—

“1. The applicant says that its member, Mr Gary Harm, commenced employment with the respondent on or about
3 May 1972, and that on or about 6 May 1972 Mr Harm moved on to shift work and has been working on shift
since that time.

2. The applicant says that on or about 1 December 2002, Mr Harm was advised by the respondent that he would
no longer be working on shift and would instead be working on day shift.

3. The applicant says that its representative requested that Mr Harm’s income be maintained for a period of
approximately two years.
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4. The respondent advised that it was prepared to maintain Mr Harm’s income for a period of three months, which
it considered appropriate in all of the circumstances.

5. The applicant says that the removal of Mr Harm from shift work and its corresponding remuneration after a
period of thirty years will cause a significant detriment to Mr Harm. Further, the applicant says the extension of
income maintenance for only a three month period is harsh and unjust in the circumstances.

6. The applicant seeks an order that Mr Harm’s income be maintained for a period of two years.
7. The respondent opposes the relief sought.”

Facts
2 The factual background is relatively straightforward. Mr Harm first commenced work with the respondent as a maintenance

fitter at the respondent’s Finnucane Island operations on or about 3 May 1972. On his commencement, he worked day shift for
approximately three days and then transferred to shift work, upon which he remained until on or about 29 October 2002. The
circumstances of Mr Harm’s removal from shift work and his claim for income maintenance are in issue in these proceedings.

3 It was common ground that Mr Harm had a very good employment record with the respondent since his commencement. He
was informed by telephone by his supervisor on or about 25 October 2002 that he would be transferred to day work. This
telephone conversation took place on one of Mr Harm’s days off, which was a Thursday. He was informed by his supervisor
that the following Monday, he would be required to attend work on the day shift bus.

4 It was common ground and as dealt with through the evidence of Mr Priestley, that the reason for Mr Harm’s transfer was a
restructuring of the respondent’s maintenance workforce at Finnucane Island, consequent upon the making of the new award,
to achieve efficiencies. A number of employees were to be made redundant and there was no longer a need for a mechanical
fitter to be on shift. This was Mr Harm’s position.  An outline of the changes introduced was contained in exhibit R2.

5 It was Mr Harm’s evidence that there was no prior discussion with him about this change. He testified that the effect upon him
of a change from shift work to day work was significant and represented a reduction of about 27% in his income. His evidence
was that his remuneration fell from approximately $85,000 per annum to approximately $62,000 per annum as a result. It was
Mr Harm’s evidence that he was shocked and distressed by this advice, as he had structured his affairs around his shift work
remuneration, for in excess of 30 years. He was also was looking forward to retirement, from his age at the time of these
proceedings at 57 years of age, to retire at 60 years of age.

6 When he attended work on day shift as directed on 29 October, Mr Priestley, the respondent’s then maintenance superintendent
for Finnucane Island, came to see him. Mr Priestley informed Mr Harm that he would be offered two weeks income
maintenance initially, until matters were sorted out. After this initial meeting, Mr Priestley saw Mr Harm again, to discuss any
personal hardship he may suffer as a result of the change. According to the evidence from Mr Priestley, at the time these
discussions took place, Mr Harm was quite upset, as Mr Priestley conceded he probably would be in those circumstances as
well.

7 As a result of discussions between Mr Harm, his union representative and Mr Priestley, the respondent decided to provide Mr
Harm three months salary maintenance, which was inclusive of the period of salary maintenance from the date of the change
from shift work to day work. According to Mr Priestley, this decision was based upon a broad principle adopted by the
respondent that any employee with five years or more service should be treated in the same fashion.

8 Mr Harm’s financial affairs were on the evidence, not entirely straightforward. He testified that he has significant debts
including two loans of $80,000 each in respect of share investments and secondly, an invention for a belt lifting apparatus that
he is developing and in respect of which, patents have issued in various countries. He testified that patent costs were ongoing
in respect of this project. Furthermore, his evidence was that he presently paid child maintenance of approximately
$1,300 fortnightly. In addition to this, Mr Harm testified that due to the reduction in his income, which prior income serviced
his loan commitments, he has had to obtain an overdraft facility from his bank in the sum of $30,000, approximately
$28,000 of which was drawn down at the time of these proceedings. Tendered as exhibit A3 was a copy of a letter from the
Commonwealth Bank dated 18 July 2003, to Mr Harm, requiring the renegotiation of his overdraft facility, to reduce his debt
balance.

9 In terms of assets, Mr Harm testified that he owned a duplex unit in Queensland, the income from which was servicing one of
the $80,000 loans. He said he had no other assets in Western Australia, apart from participating in the respondent’s home
purchase plan for his residence. He testified that he had some share investments and estimated the value of his share portfolio
may be approximately $50,000 to $60,000.

10 In cross-examination, Mr Harm also referred to an expense of approximately $150 per month, associated with his participation
in a horse syndicate. His evidence was that in the last 12 months or so, this involvement had run at a significant loss.

Consideration
11 The relevant award applicable governing the parties to these proceedings, is the Iron Ore Production and Processing (BHP

Billiton Iron Ore Pty Ltd) Award 2002 (“the Award”). The Award provides at clause 11(7)(c) that the respondent may require
employees to transfer from day work to shift work or from shift work to day work on the giving of seven days notice. If that
period of notice is not given and an employee works for less than five consecutive night shifts, penalty payments apply.

12 The issuance of the Award represented a significant change in industrial regulation at the respondent. It is common ground that
previous agreements and arrangements in relation to transfers and income maintenance were removed as a consequence of the
making by the Commission of the Award. However, importantly for present purposes, the principle of income maintenance
was not swept away by the making of the Award. The Commission in Court Session expressly dealt with the issue of transfers
and income maintenance in its further reasons for decision of 13 March 2002: (2002) 82 WAIG 2048. In those reasons for
decision, at 2058 (par 104), the Commission in Court Session, in dealing with transfers and income maintenance, said—

“However, that does not give license to BHPIO to transfer its employees where such a transfer would have harsh or
unfair consequences upon the employee, including by reason of the consequence upon the employee’s family. We consider
it important to recognise that BHPIO may, for operational need, transfer an employee without requiring the employee’s
prior consent. However, BHPIO’s decision to do so in an individual case may be challenged and the Commission may,
depending upon the circumstances, order that a proposed transfer not occur. The Commission has done so in the past
where unfairness has been established. We consider that will provide a balance between the necessity for the increase in
flexibility on the one hand and the need to protect employees against the harsh consequences of any particular decision
on the other. Income maintenance ought to continue to apply in principle where it will produce a harsh or unfair
consequence upon the employee. The duration of that income maintenance will necessarily depend upon the
circumstances.”
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13 As a consequence of these observations, the Commission in Court Session has endorsed the continuation of the principle of
income maintenance, where harsh and unfair consequences can be demonstrated. Of course, as with all such applications, the
onus is upon the applicant to demonstrate circumstances warranting the application of income maintenance and its duration.
This necessarily requires a case by case consideration of each circumstance, as it arises.

14 In these proceedings, the applicant claims on behalf of Mr Harm, that his circumstances are such that two years income
maintenance ought to apply. Particular focus was placed by the applicant on the fact that Mr Harm had worked on shift work
for in excess of 30 years and had structured his affairs entirely around his shift remuneration. Additionally, Mr Edmonds
submitted that the circumstances of the change to Mr Harm’s arrangements were unfair, in that he received very short notice of
the change and was given little opportunity to put to the employer in detail, his affairs and personal circumstances. The
applicant also submitted that the respondent had failed to comply with obligations imposed on it, by Part 5 of the Minimum
Conditions of Employment Act 1993 (“the MCE Act”), in particular s 41 in relation to an employer deciding to take action that
is likely to have a significant effect on an employee. Counsel for the applicant therefore submitted, that the respondent’s failure
to comply with these provisions, added to the unfairness of its conduct in relation to Mr Harm.

15 On behalf of the respondent, Mr Lundberg of counsel submitted that in all of the circumstances, Mr Harm has been treated
fairly. He referred in submissions to the terms of the Award and the effect of it as granting the respondent significant
flexibilities in its operational decision-making. Counsel submitted that the respondent, by a discretion provided Mr Harm with
three months income maintenance, which was reasonable in the circumstances. Counsel said that the applicant had not been
able to demonstrate identifiable unfairness, to warrant the Commission reviewing the respondent’s original decision.
Furthermore, Mr Lundberg submitted that in this case, Mr Harm on the evidence was less than forthcoming in providing
information in order that the respondent could assess his personal circumstances, and thus Mr Harm did not act reasonably as a
part of this process. In all of the circumstances, counsel for the respondent submitted that the application should be dismissed.

16 I have carefully considered the submissions and the evidence. In the final analysis, there was little dispute as to the central
facts. It is the case that Mr Harm has been employed by the respondent at shift work remuneration, for a very considerable
period of time. A period in excess of 30 years renders Mr Harm as probably one of the longest serving employees of the
respondent that the Commission has had occasion to deal with in this industry. Additionally, Mr Harm is senior in years and is
not far from his hoped retirement, according to his evidence.

17 On the evidence, I am satisfied and I find that the respondent notified Mr Harm by telephone, of the change in shift
arrangements. He was given less than seven days notice of the change, as required by the Award. Moreover, given the length
of time that Mr Harm worked on his shift arrangements, and his record of service with the respondent, I would have expected
that as a minimum, he be informed earlier than he was, given the magnitude of the change upon him. It must be borne in mind
that the provisions of the Award are minimum obligations, and some circumstances may require more than compliance with
these minimum obligations, as the case may be. In the circumstances of Mr Harm, I consider that he should have been given
more than a couple of days notice over the telephone, of such a significant change for him.

18 On the evidence, I also accept and find that Mr Harm has structured his affairs with a view to moving into retirement in the not
too distant future. I accept on the evidence, that Mr Harm does have significant financial obligations, which have no doubt
been significantly impacted upon by the change from shift work to day work. This does not mean however, that the employer
cannot exercise its lawful rights, as it has done so, to implement such changes. This also does not mean that employees may
not have to adjust their arrangements, in light of decisions that are lawfully taken by the employer.

19 However, in all of the circumstances surrounding Mr Harm’s employment, I consider a period of three months salary
maintenance to not be sufficient. It may well be the case that Mr Harm is required to divest himself of his private business
undertaking and otherwise restructure his financial affairs. However, I consider that this ought be able to be done over a period
of time, which preserves his prior remuneration as far as possible, to enable such changes to be made with as little disruption as
possible, particularly at Mr Harm’s stage of life.

20 In all of the circumstances, and as a matter of equity and good conscience pursuant to s 26(1)(a) of the Act, which is my good
conscience, I consider that a total period of income maintenance appropriate for Mr Harm should be nine months. I am not
persuaded that the period should be two years as claimed by the applicant.  That means, the respondent provide to Mr Harm, a
further six months of income maintenance at his remuneration rate, immediately prior to his change from shift work to day
work on or about 29 October 2002.  In my opinion, this should enable Mr Harm to adjust all of his affairs to accommodate his
new remuneration arrangements.

21 Whilst the Commission recognises the decision by the respondent in this case to provide a degree of income maintenance for
all employees as a general class with five or more years service, in my opinion, such an approach does not take into account
individual circumstances which are relevant to this case, involving Mr Harm. In my opinion, there is a qualitative difference
between an employee who has been on shift work for five years and one who has been on shift work for in excess of 30 years.
Having said that, Mr Harm should have been initially more forthcoming as to his personal arrangements with the respondent
than he in fact was.

22 I wish to emphasise however that the decision of the Commission in this matter should not be taken to be any indication of a
benchmark or tariff for income maintenance, to be relied upon on future occasions. As the Commission in Court Session made
clear above, each case will turn upon its individual circumstances.

23 Given my conclusions in relation to this matter, it is not necessary for me to finally determine the issue raised by counsel for
the applicant in relation to compliance by the respondent with Part 5 of the MCE Act. That matter can await another day.

24 A minute of proposed order now issues.
_________

2004 WAIRC 10586
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BHP BILLITON IRON ORE, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 28 JANUARY 2004
FILE NO/S. CR 12 OF 2003
CITATION NO. 2004 WAIRC 10586
_________________________________________________________________________________________________________
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Result Order issued
Representation
Applicant Mr L Edmonds of counsel
Respondent Mr M Lundberg of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr L Edmonds of counsel on behalf of the applicant and Mr M Lundberg of counsel on behalf of the respondent
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—

THAT Mr Gary Harm be afforded a further six months income maintenance by the respondent effective on and from
29 January 2003 and that such payment be made within 14 days of the date of this order.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2004 WAIRC 10542
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT
v.
WESTERN AUSTRALIAN POLICE SERVICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE THURSDAY, 22 JANUARY 2004
FILE NO. CR 197 OF 2002
CITATION NO. 2004 WAIRC 10542
_________________________________________________________________________________________________________

Catchwords Order for access to, deletion of and amendment of reports sought – Substance of application already
dealt with by Information Commissioner – Application has been appropriately dealt with by specialist
jurisdiction – Potential for conflicting outcomes – Not in the public interest that the matter proceed –
Application dismissed – Industrial Relations Act 1979 (WA) s 27(1)(a); Freedom of Information Act
1992 (WA) s 3(3), s 76(7)

Result Application to dismiss in the public interest upheld. Application dismissed.
Representation
Applicant Mr J Scurria (of counsel)
Respondent Mr R Bathurst (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 The matter referred for hearing and determination relates to Mr Patrick Murrin, a Police Officer with the Western Australian

Police Service. The union, on Mr Murrin’s behalf, seeks orders from the Commission that the respondent provide him with
certain documents concerning matters in which he was involved as a police officer or which refer to him, the deletion of
certain files and that the respondent rewrite certain documents.

2 The respondent has applied to the Commission pursuant to s.27(1)(a) of the Industrial Relations Act 1979 (“the IR Act”) to
dismiss the matter on the basis that it is not in the public interest to proceed.

3 The basis upon which the respondent seeks that the matter not proceed is that Mr Murrin has made application pursuant to the
Freedom of Information Act 1992 (“the FOI Act”) for the same remedy as has been applied for before the Commission. In
essence his claims are the same and they have been dealt with through the processes of the FOI Act and by the Information
Commissioner. The respondent says that it is not in the public interest that the Commission proceed to hear and determine a
matter where there is a specialist statutory body which has the authority to deal with such a matter and has done so. Further, the
respondent says that the hearing and determination of the matter by this Commission has the potential to bring about two
conflicting conclusions by statutory bodies dealing with the same matter and that is not in the public interest. Further, the
respondent says that Mr Murrin is not prejudiced by this matter not proceeding as he is able to pursue his application for access
to documents and for changes to be made to documents where they are incorrect through the proper processes of the FOI Act.

4 The applicant says that because this is an industrial matter, and the respondent has so conceded, that Mr Murrin has a right to
have the Commission determine the matter, that the Commission should exercise its jurisdiction. The applicant also says that
the FOI Act and its processes relate to the public generally rather than to the employment relationship from which these
documents arise, and the FOI Act does not create an exclusive code or statement of the law. According to the applicant, there is
no impediment to this Commission dealing with the matter.

5 Further the applicant says that the Information Commissioner is in effect acting as an extension of the agency from which
information is sought by virtue of s.76(7) of the FOI Act or reviewing that agency’s decision whereas the Commission is in a
different position as an independent statutory tribunal. The applicant also says that this Commission has the ability to use
judicial powers whereas the freedom of information processes involve an administrative review of the agency’s decision.

6 The applicant also says that although he has failed to properly formulate an application to the Information Commissioner
regarding certain aspects of his claim this failure is because access to documents has been denied him and without those
documents he cannot formulate such an application.
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Conclusions
7 In this matter, the applicant does not deny that the application before this Commission is essentially for the same remedy as Mr

Murrin sought from the Information Commissioner. That matter has proceeded and has been determined by a decision of the
Office of the Information Commissioner in decision reference D0012004. In that decision the Information Commissioner
refused to authorise destruction of certain files as sought by Mr Murrin and he has not pursued other matters.

8 It is true that this Commission has jurisdiction to deal with this matter. However, the decision as to whether to exercise that
jurisdiction is a discretionary matter. In this case, s.27(1)(a) of the IR Act provides the Commission with the discretion to not
proceed to deal with matters if it is not in the public interest to do so. It is not in the public interest for this Commission to deal
with matters where a party has already pursued the same remedies with another statutory authority which has specific powers
to look at those matters and has done so. This is a tribunal which deals with employment related matters and the relationship
between Mr Murrin and his employer creates the necessary link for his union, on his behalf, to seek access to documents and to
seek amendments to records associated with his employment through this jurisdiction. Merely because the Commission has
jurisdiction to deal with the matter, and an applicant has a right to make an application, it does not automatically follow that
the Commission should hear and determine the matter.

9 It may be appropriate in certain circumstances for the Commission to deal with this application. However, Mr Murrin has made
an application for access to, amendment of and destruction of the same documents through a specialist body created by statute
for the purpose of dealing with access by persons to information contained within the records of government. That is a
particular jurisdiction which, through legislation, has particular guidelines and processes aimed at dealing with that specialised
area of the rights to, and management of, access to information. It provides for particular types of documents to be exempt
from access due to the nature of the documents. The FOI Act establishes an office of the Information Commissioner whose
role it is to review the decisions of agencies in respect of applications for access. The FOI Act provides for an appeal process
against those decisions. Mr Murrin has utilised the processes set out in the FOI Act, has had his request for access dealt with
and the agency’s decision reviewed. Although Mr Murrin has not achieved all he sought through the FOI Act, his access
through that process has not been exhausted. He is not prejudiced by this Commission not considering his union’s claim for
access because another statutory office more specialised in access to information has already considered his request and he still
has certain options in that regard open to him. For Mr Murrin, though the applicant, to have the opportunity to, in effect, ask
this Commission to do essentially the same thing would be inappropriate, as well as costly and time consuming. It is not
appropriate for him to pursue, through different statutory bodies and tribunals, the same matter with the prospect that there may
be a different and more favourable result for him. It would be contrary to the public interest.

10 Although the applicant says that s.3(3) of the FOI Act provides that it is not intended that the FOI Act will be the only avenue
for giving access to documents, I do not conclude that it means that an applicant ought to pursue such access in a number of
different forums. I form the view that s.3(3) of the FOI Act simply means that it is not necessary for every request for access to
documents to be made formally through the FOI Act, and that where access can properly be given without such a request, the
FOI Act creates no impediment to that occurring.

11 In those circumstances, with Mr Murrin having pursued an application through the FOI Act process, it is not appropriate for
this Commission to now enter into a process of hearing and determining the same issue.

12 Further, it would be contrary to the public interest for there to be potential for conflicting findings and conclusions to be drawn
by the two statutory bodies. In the circumstances, I conclude that it is not in the public interest for this matter to proceed to be
heard and determined. Accordingly, the application will be dismissed.

_________

2004 WAIRC 10543
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT
v.
WESTERN AUSTRALIAN POLICE SERVICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER THURSDAY, 22 JANUARY 2004
FILE NO. CR 197 OF 2002
CITATION NO. 2004 WAIRC 10543
_________________________________________________________________________________________________________

Result Application to dismiss in the public interest upheld. Application dismissed.
_________________________________________________________________________________________________________

Order
HAVING heard Mr J Scurria (of counsel) on behalf of the applicant and Mr R Bathurst (of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
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UNIONS—Application for alteration of rules—
2004 WAIRC 10626

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES RE AN APPLICATION BY THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA

(INCORPORATED), APPLICANT
CORAM FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT

DELIVERED WEDNESDAY, 4 FEBRUARY 2004
FILE NO/S. FBM 9 OF 2003
CITATION NO. 2004 WAIRC 10626
_________________________________________________________________________________________________________

Catchwords Industrial Law (WA) – Application to alter rules of an organisation pursuant to s62(2) – Alteration to
the membership rule – Good reason to permit overlap of coverage – Application granted – Industrial
Relations Act 1979 (as amended), s6, s7, s55, s56, s58, s62(2) – Industrial Relations Commission
Regulations 1985, regulation 98

Decision Application granted
Appearances
Applicant Mr J Dasey, Senior Industrial Officer
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT AND COMMISSIONER P E SCOTT—

INTRODUCTION
1 This is an application by the above-named organisation for the alteration of its rules. The application is made pursuant to

s62(2) of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”).
2 The applicant is an “organisation” as that term is defined in s7 of the Act and is therefore registered under the Act (see Division

4 of Part II).
3 Jurisdiction under s62(2) in a matter such as this is conferred on the Full Bench.
4 S55, s56 and s58(3) apply with such modifications are necessary to and in relation to an application such as this under s62(2)

(see s62(4)).
5 However, s58(3) was not applicable to this case.
6 The application was filed on 12 November 2003, duly sealed with the seal of the applicant. The documents required to be filed

pursuant to regulation 98 of the Industrial Relations Commission Regulations 1985 have also been filed. The documents
required to be filed by s55(1) with modifications to it have been filed.

THE APPLICATION
7 The application seeks to alter the membership rule, rule 6, of the applicant so that the employees of the Lotteries Commission

of Western Australia are eligible for membership of the applicant. Presently they are excluded. If the alteration were
authorised, rule 6(12)(b) would read as follows:-

“6 – Membership
(12) (b) Provided that the following persons shall not be eligible for membership: Persons who are employed by

an employer bound by an award made or an industrial agreement registered under the Industrial
Relations Act 1979 and in force on 1st March, 1985 and to which an organization of employees
registered under the aforementioned Act other than The Civil Service Association of Western Australia
Incorporated is party, in the callings which on 1st March, 1985 were mentioned in any such award or
agreement or in a classification, not specifically mentioned in the award or agreement as at the 1st of
March, 1985 the duties of which are the same or substantially similar to any classification which was so
mentioned. Notwithstanding the above, employees of the Lotteries Commission of WA, or however so
named, shall be eligible for membership of the Civil Service Association of WA (inc).”

8 Rule 9 is the alteration of rules rule pursuant to which the alterations are purported to be made.
STATUTORY AND OTHER REQUIREMENTS

9 Notice was given in the Western Australian Industrial Gazette of the application herein and of the proposed rule alteration,
quoted above, which is one which plainly applies to qualifications for membership. The notice itself complies with s55(2) of
the Act, and I so find. This appeared on 26 November 2003 in 83 WAIG 3835 which notice was given more than 30 days
before the date of the hearing of the application, namely 23 January 2004. Such notice was therefore given, as I find, in
compliance with and as required by s55(3) of the Act.

10 From the documents filed herein, including the statutory declaration of Toni Beverley Walkington, the applicant’s secretary,
declared 12 November 2003, I am satisfied and make findings as to a number of matters.

11 First, rule 9 of the applicant’s rules was complied with in that a quorate meeting (as required by rule 12 of the rules) of the
council of the applicant approved the above quoted alteration proposed to rule 6(12), the subject of this application before the
Full Bench. Further, the resolution was passed by a majority of two thirds of the members of the council present and voting at a
meeting of the council held on 24 September 2003. Further, that this application was made was authorised by resolution of the
council, passed at the same meeting by a majority of two thirds of the members present and voting. I am satisfied and so find.

12 I am satisfied and find that a notice of the proposed alteration was posted in accordance with rule 9, to each council member on
28 August 2003, in the correct form and that this was effected at least 21 days before the council meeting of 24 September
2003. I find that the notice to council members is and was a notice of the proposed alteration as required by rule 9(a)(iii).
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13 Council is one of the governing bodies of the applicant which is authorised by rule 9 to amend, add to, vary or rescind or
substitute the rules of the applicant (see rule 9(a)(iii)).

14 Subsequently, in accordance with rule 9(a)(iii), a notice of the proposed alteration and the reasons therefor, was forwarded by
post to each and every financial member of the applicant on 12 November 2003 at each member’s last known address, that
being the current address on the applicant’s register of members. That this occurred was declared in her statutory declaration
by Ms Walkington. I so find. The notice adequately produced in it the proposed alteration contained in the application before
the Full Bench. The reason for the alteration is also adequately and clearly expressed in the notice, on a fair reading I so find.

15 Further, the notice contains clear advice that the members may object to the application by forwarding a written objection to
the Registrar, no later than 21 days after the receipt of the notice.

16 For those reasons, I am satisfied and find that the application was authorised in accordance with the rules of the applicant and
that s55(2) and (3) were complied with.

S55(4) OF THE ACT
17 The Full Bench is required by s55(4) to refuse an application unless it is satisfied that the requirements of s55(4) have been

complied with by an applicant.
18 For the reasons which I have expressed, and having regard to the facts which I have found above, and I find that this

application was authorised in accordance with the rules of the organisation (s55(4)(a)).
19  I am satisfied and find also, having regard to the notice to all financial members given and the contents of the notice that:-

Reasonable steps have been taken to adequately inform the members
(i) of the intention of the organisation to apply for alteration
(ii) of the proposed alteration to the rules of the organisation
(iii) the members or any of them might object to the making of the application or to those rules or any of

them by forwarding a written objection to the Registrar.
20 I am also satisfied and find that, having regard to the structure of the organisation and the manner of giving notice and the

content of the notices given, such notices were given to members in accordance with the rules to every financial member and
that these notices were notices which afforded members a reasonable opportunity to make an objection to the application (see
s55(4)(b)).

21 Next, I was satisfied and find that, because no objection at all was made to the application, then less than 5% of members
objected. Thus there was no bar to the application being granted on that account (see s55(4)(c)(i)).

22 On a fair reading, rule 9, for the reasons which I have expressed above, provided for reasonable notice to be given to members
and for reasonable opportunity to object to any proposal to alter the rules, and the compliance with the rules was also a
compliance with the Act for those reasons.

23 I am also satisfied and find on a fair reading of the rules that s56 has been complied with.

MERITS AND OVERLAPPING
24 The merits of the applications and s55(5) are intertwined.
25 S55(5) requires that the Full Bench will refuse an application by an organisation under s55 which applies to a s62(2)

application if a registered organisation whose rules relating to membership enable it to enrol as a member some or all of the
persons eligible pursuant to the rules of the first mentioned organisation, unless the Full Bench is satisfied that there is good
reason consistent with the objects prescribed in s6 to permit the alteration.

26 The most relevant objects are to promote the principles of freedom of association and the right to organise, (s6(ab)), and “to
encourage the formation of representative organisations of employers and employees and their registration under this Act and
to discourage, so far as practicable, overlapping of eligibility of membership of such organisations” (s6(e)).

27 It is to be noted that, by that object, overlapping is to be discouraged. The effect of this alteration, if granted, would be to make
eligible for membership of the applicant, employees of the Lotteries Commission, a statutory authority, created by and existing
pursuant to the Lotteries Commission Act 1990 of this State.

28 It is, of course, currently the situation, that Lotteries Commission employees are not eligible for membership of the applicant.
29 Industrial coverage, and, it is not disputed, constitutional coverage, is vested in the Australian, Municipal, Administrative,

Clerical and Services Union, Western Australian Branch (hereinafter referred to as “the AMACSU”), another organisation
registered under the Act, alone.

30 The award which applies to Lotteries Commission employees is the Clerks (Public Authorities) Award 1987. The AMACSU
and the applicant have agreed, and there is documentary evidence to this effect, that henceforth the applicant will have
industrial coverage of Lotteries Commission employees from level 1 to 4 who were previously covered by the Clerks (Public
Authorities) Award 1987.

31 Needless to say, that industrial coverage cannot exist without constitutional coverage of Lotteries Commission employees.
32 Rule 6(12)(b) unaltered, excludes employees of public authorities from joining the applicant organisation and confers no

coverage on it of such employees. It also specifically excludes employees whose work is covered by an award of another union
in force, as at 1 March 1985, and that applies to employees at level 1 to 4 of the Lotteries Commission. The uncontroverted
evidence was that the applicant and the AMACSU have reached an agreement for the applicant to industrially cover those
employees.

33 Therefore, there is no objection by the AMACSU to this alteration to the constitutional rule of the applicant by the AMACSU
in relation to these employees. That there is such an agreement leads me to the conclusion that there is good reason to permit
the overlapping even though, as I assume, the AMACSU still has coverage of Lotteries Commission employees. Additionally,
of course, the applicant has the overwhelming coverage of state government employees and officers and that is another reason
why it should have coverage of employees of a statutory commission of this State. I am satisfied that the objects of the Act are
served and advanced by granting this application and I so find. In particular, s6(a), (ab), (e) and (f) are so served.

FINALLY
34 For all of those reasons, the equity, good conscience and substantial merits of the case are served by granting this application

and lie with the applicant. Accordingly, I joined with my colleagues in making the orders which we made to grant the
application.
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SENIOR COMMISSIONER A R BEECH—
35 I agree with the above Reasons for Decision and have nothing to add.
THE PRESIDENT—
36 For those reasons, the application was granted.

_________

2004 WAIRC 10563
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED),
APPLICANT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT

DELIVERED FRIDAY, 23 JANUARY 2004
FILE NO/S. FBM 9 OF 2003
CITATION NO. 2004 WAIRC 10563
_________________________________________________________________________________________________________

Decision Application granted
Appearances
Applicant Mr J Dasey, Senior Industrial Officer
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 23rd day of January 2004, and having heard Mr J Dasey,
Senior Industrial Officer, on behalf of the applicant organisation, and the Full Bench having heard and determined the matter, and
the Full Bench having determined that reasons for decision will issue at a future date, and the applicant herein having waived its
rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 23rd day of January 2004, ordered that
the Registrar be and is hereby authorised to register alterations to the rules of the above-mentioned organisation, so that Rule
6(12)(b) is amended and will read in the following terms:-

(b) Provided that the following persons shall not be eligible for membership: Persons who are employed by an
employer bound by an award made or an industrial agreement registered under the Industrial Relations Act
1979 and in force on 1st March, 1985 and to which an organization of employees registered under the
aforementioned Act other than The Civil Service Association of Western Australia Incorporated is party, in
the callings which on 1st March, 1985 were mentioned in any such award or agreement or in a
classification, not specifically mentioned in the award or agreement as at the 1st of March, 1985 the duties
of which are the same or substantially similar to any classification which was so mentioned.
Notwithstanding the above, employees of the Lotteries Commission of WA, or however so named, shall be
eligible for membership of the Civil Service Association of WA (inc).

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

CONFERENCES—Notation of—

Parties
Commissioner

Conference
Number

Dates Matter Result

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Activ Foundation (Inc) Scott C
CR 174/2003

N/A Re Dismissal Dismissed

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Anisa Pty Ltd and
Western Office Pty Ltd

Kenner C
C 85/2001

19/04/2001 Entitlement to
paid leave

Discontinued

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Arrix Management
Services Pty Ltd

Harrison C
C 223/2002

20/11/2003 Alleged unfair
dismissal

Referred
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Parties
Commissioner

Conference
Number

Dates Matter Result

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Arrix Management
Services Pty Ltd

Harrison C
CR 223/2002

N/A Alleged unfair
dismissal

Dismissed

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Burswood Catering and
Entertainment Pty Ltd

Harrison C
C 228/2003

03/11/2003,
04/11/2003

Change of
roster

Discontinued

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Department of
Conservation and Land
Management

Harrison C
C 207/2003

03/10/2003,
20/12/2003,
01/12/2003,
10/12/2003

Dispute over
disciplinary
action taken
by respondent
in regard to
union member
Mr Jaimie
Birnie

Discontinued

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Department of Culture
and the Arts

Scott C
C 222/2003

31/10/2003,
11/12/2003

Classification
at Higher
Duties

Concluded

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Eurest Catering Harrison C
C 248/2002

28/11/2003 Alleged unfair
dismissal

Referred

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Golden West Corporate
Total Management and
Education Department
of WA

Kenner C
C 84/2001

12/06/2001 Termination
of
employment

Discontinued

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Huhtamaki Wood C
C 214/2003

N/A Termination
of
employment

Discontinued

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Peel Community Living
Inc

Scott C
C 251/2003

23/12/2003 Termination
of
employment
of Union
member

Concluded

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Prestige Property
Services and Airlite
Group

Wood C
C 38/2003

N/A Contract of
employment

Discontinued

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Prestige Property
Services Pty Ltd and
Airlite Group

Wood C
C 72/2003

N/A Termination
of
employment

Discontinued

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Warwick Senior High
School P & C
Association

Harrison C
C 254/2003

15/12/2003 Summary
dismissal of
Ms P Hart

Discontinued

Civil Service Association of
Western Australia
Incorporated

Chief Executive Officer
,Department of
Indigenous Affairs

Scott C
PSAC 39/2003

27/08/2003 Dispute re
disciplinary
action
regarding a
union member

Concluded

Civil Service Association of
Western Australia
Incorporated

Director General,
Department of
Agriculture

Beech SC
PSAC 54/2003

30/10/2003,
24/11/2003,
1/12/2003

Annual leave
entitlements

Concluded

Civil Service Association of
Western Australia
Incorporated

Director General,
Department of
Education and Training

Harrison C
PSAC 64/2003

18/12/2003 Staff contracts Discontinued

Civil Service Association of
Western Australia
Incorporated

Director General,
Department of Health

Beech SC
PSAC 27/2003

20/08/2003,
19/11/2003

Alleged
workplace
bullying

Concluded
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Parties
Commissioner

Conference
Number

Dates Matter Result

Civil Service Association of
Western Australia
Incorporated

Director General,
Department of Health

Scott C
PSAC 67/2003

23/12/2003,
08/01/2004,
14/01/2004

Dispute re:
Conversion of
member from
fixed term
contracts to
permanent
employment

Referred

Civil Service Association of
Western Australia
Incorporated

Director General,
Department of
Indigenous Affairs

Scott C
PSACR
34/2003

N/A Dispute re
transfers

Dismissed

Civil Service Association of
Western Australia
Incorporated

Director General,
Department of Planning
and Infrastructure

Scott C
PSAC 65/2003

N/A Contracts Concluded

Civil Service Association of
Western Australia
Incorporated

Executive Director,
Department of
Consumer and Labour
Protection (Labour
Relations)

Scott C
PSAC 69/2003

30/12/2003,
31/122003,
22/01/2004

Negotiations
for
Replacement
Agreements

Concluded

Civil Service Association of
Western Australia
Incorporated

The Director General
Department Of Culture
And The Arts

Scott C
PSAC 42/2003

16/10/2003,
31/10/2003

Performance
issues

Concluded

Communications, Electrical,
Electronic, Energy,
Information, Postal,
Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA
Branch

Argyle Diamond Mines
Pty Ltd and BHP Iron
Ore Ltd

Kenner C
C 197/2001

5/09/2001 Dispute
between
parties
regarding
Award
renewal
negotiations
and wage
claims

Discontinued

Communications, Electrical,
Electronic, Energy,
Information, Postal,
Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA
Branch

Benchmark Recruitment
(WA) Pty Ltd

Kenner C
C 43/2003

25/03/2002 Termination
of
employment

Discontinued

Communications, Electrical,
Electronic, Energy,
Information, Postal,
Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA
Branch

BHP Iron Ore Ltd Kenner C
C 193/2001

17/06/2002 Continuous
use of
electrical
contractors to
perform work
which is
usually
performed by
BHPIO
employees

Discontinued

Communications, Electrical,
Electronic, Energy,
Information, Postal,
Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA
Branch

BHP Iron Ore Pty Ltd Kenner C
C 334/2000

19/02/2001 Ongoing
change

Discontinued

Communications, Electrical,
Electronic, Energy,
Information, Postal,
Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA
Branch

Carrier-Apac, A
Division of Carrier Air
Conditioning Pty Ltd

Gregor C
C 260/2003

4/02/2004 transfer of
position

Concluded

Communications, Electrical,
Electronic, Energy,
Information, Postal,
Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA
Branch

Hamersley Iron Pty Ltd Kenner C
C 65/2003

30/10/2003 Employee
refused access
to worksite

Discontinued
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Parties
Commissioner

Conference
Number

Dates Matter Result

Communications, Electrical,
Electronic, Energy,
Information, Postal,
Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA
Branch

West Australian
Specialty Alloys Pty Ltd

Gregor C
C 259/2003

22/12/2003 Absences
without leave

Concluded

Construction, Forestry,
Mining and Energy Union of
Workers

BHP Billiton Iron Ore
Pty Ltd

Kenner C
C 80/2002

7/06/2002 Redundancies Discontinued

Construction, Mining,
Energy, Timberyards,
Sawmills and Woodworkers
Union of Australia - Western
Australian Branch

BHP Iron Ore Pty Ltd Kenner C
C 123/2001

27/05/2002 Restrain from
further
deployment of
RCDO Staff.

Discontinued

Hospital Salaried Officers
Association of Western
Australia (Union of Workers)

Director General of
Health as Delegate of
the Minister for Health
in his capacity as Board
of the Metropolitan
Health Services

Scott C
PSAC 32/2003

N/A Substantive
reclassificatio
n

Concluded

Hospital Salaried Officers
Association of Western
Australia (Union of Workers)

Director General of
Health as Delegate of
the Minister for Health
in his capacity as Board
of the Metropolitan
Health Services

Scott C
PSAC 46/2003

N/A Issue
regarding the
employees'
substantive
position

Concluded

Hospital Salaried Officers
Association of Western
Australia (Union of Workers)

TCA Radiology Scott C
C 195/2003

27/08/2003,
17/09/2003

Suspension
from
employment

Referred

The Australian Rail, Tram
and Bus Industry Union of
Employees, West Australian
Branch

Commissioner of
Railways

Wood C
C 51/2003

28/03/2003 Strike action Concluded

The Australian Workers'
Union, West Australian
Branch, Industrial Union of
Workers

Alcoa of Australia Pty
Ltd

Kenner C
C 193/2003

19/08/2003 Refusal of
union reps to
attend
meetings

Discontinued

The Australian Workers'
Union, West Australian
Branch, Industrial Union of
Workers

Argyle Diamond Mines
Pty Limited

Kenner C
C 73/2003

20/05/2003 Termination
of an
employee

Discontinued

The Australian Workers'
Union, West Australian
Branch, Industrial Union of
Workers

Bedford Bowling Club Kenner C
C 87/2003

18/05/2001 Entitlements Discontinued

The Australian Workers'
Union, West Australian
Branch, Industrial Union of
Workers

BHP Billiton Iron Ore
Ltd

Kenner C
C 208/2003

17/09/2003 Recognition of
elected Safety
Representative

Discontinued

The Australian Workers'
Union, West Australian
Branch, Industrial Union of
Workers

BHP Billiton Iron Ore
Ltd

Kenner C
C 96/2003

13/06/2003 Dispute over
application of
allowances
under the
Award

Discontinued

The Australian Workers'
Union, West Australian
Branch, Industrial Union of
Workers

BHP Billiton Iron Ore
Ltd

Kenner C
C 98/2003

13/06/2003 Dispute with
respect to
maintenance
of members
home

Discontinued

The Australian Workers'
Union, West Australian
Branch, Industrial Union of
Workers

BHP Iron Ore Ltd Kenner
C 41/2002

28/03/2002 Use of
contractors

Discontinued

The Australian Workers'
Union, West Australian
Branch, Industrial Union of
Workers

BHP Iron Ore Ltd Kenner C
C 42/2002

11/03/2002 Return to
work re sick
leave

Discontinued
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The Australian Workers'
Union, West Australian
Branch, Industrial Union of
Workers

BHP Iron Ore Ltd Kenner C
C 97/2003

13/06/2003 Dispute over
the use of
contractors

Discontinued

The Australian Workers'
Union, West Australian
Branch, Industrial Union of
Workers and The
Construction, Forestry,
Mining and Energy Union of
Workers

BHP Iron Ore Pty Ltd Kenner C
C 266/2001

29/11/2001 Dispute over
the alleged
unfair
standing down
of applicant
union member

Discontinued

The Australian Workers'
Union, West Australian
Branch, Industrial Union of
Workers

Dampier Salt Limited Kenner C
C 159/2003

3/07/2003 Contractual
entitlements
for employees
employed
within the
Dampier Salt
operations at
Port Hedland

Discontinued

The Australian Workers'
Union, West Australian
Branch, Industrial Union of
Workers

DTMT Construction
Company

Kenner C
C 210/2003

24/09/2003 Alleged unfair
dismissal and
outstanding
entitlements
for member
Mr Vince
Iannucci

Discontinued

The Australian Workers'
Union, West Australian
Branch, Industrial Union of
Workers

DTMT Construction
Company and Compass
Group Eurest
(Australia) Support
Services Pty Ltd

Kenner C
C 209/2003

24/09/2003 Dispute over
withdrawal of
accommodatio
n and
termination of
Steve Taylor
and Peter
Jakocevic

Discontinued

The Australian Workers'
Union, West Australian
Branch, Industrial Union of
Workers

Henry Walker Eltin
Contracting Pty Ltd

Kenner C
C 290/2001

19/02/2002 Annual leave Discontinued

The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union
of Workers - Western
Australian Branch

Argyle Diamond Mines
Pty Ltd

Kenner C
C 195/2001

26/11/2001 Work
directive
alleged to be
outside
contract of
employment
obligations

Discontinued

The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union
of Workers - Western
Australian Branch

Argyle Diamond Mines
Pty Ltd

Kenner C
C 196/2001

13/05/2002 Pay increases
for Award
employees

Discontinued

The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union
of Workers - Western
Australian Branch

Argyle Diamond Mines
Pty Ltd

Kenner C
C 82/2002

13/05/2002 Start and
finish times

Discontinued

The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union
of Workers - Western
Australian Branch

BHP Billiton Iron Ore Kenner C
C 12/2003

29/01/2003 Change of
shift and
remuneration

Referred

The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union
of Workers - Western
Australian Branch

BHP Billiton Iron Ore Kenner C
C 246/2002

27/11/2002 Number of
contractors
working at
BHP

Discontinued
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The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union
of Workers - Western
Australian Branch

BHP Billiton Iron Ore
Pty Ltd

Kenner C
C 46/2002

15/03/2002 Alleged
absence from
workstation

Discontinued

The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union
of Workers - Western
Australian Branch

BHP Iron Ore Pty Ltd Kenner C
C 236/2001

29/10/2001 Dispute over
status of
respondents
"Business
Efficiency
Document"

Discontinued

The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union
of Workers - Western
Australian Branch

BHP Iron Ore Pty Ltd Kenner C
C 238/2001

29/10/2001 Alleged
failure to
adequately
notify
employees
before
contractors are
engaged to
perform core
maintenance
work

Discontinued

The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union
of Workers - Western
Australian Branch

Coromal Caravans Gregor C
C 245/2003

N/A Termination
of
employment

Concluded

The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union
of Workers - Western
Australian Branch

Hamersley Iron Tom
Price

Kenner C
C 210/2002

N/A Refusal of
Hamersley
Iron to allow
Steve Ward to
re-enter the
single
accommodatio
n at Tom Price

Discontinued

The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union
of Workers - Western
Australian Branch

SDS Digger Tools Pty
Ltd

Gregor C
C 235/2003

N/A Alleged harsh,
unjust and
unfair
termination of
employment

Concluded

The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union
of Workers - Western
Australian Branch

The Human Resources
Manager BHP Billiton
Iron Ore

Kenner C
C 100/2003

12/06/2003 Allocation of
work in the
Locomotive
Preparation
Area at Nelson
Point

Discontinued

The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union
of Workers - Western
Australian Branch

The Human Resources
Manager Royal
Automobile Club - WA
(Inc)

Gregor C
C 55/2003

9/04/2003 Dispute re
termination of
employment

Referred

The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union
of Workers - Western
Australian Branch

The Human Resources
Manager Royal
Automobile Club - WA
(Inc)

Kenner C
CR 55/2003

9/04/2003 Dispute re
termination of
employment

Discontinued

The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union
of Workers - Western
Australian Branch and
Communications, Electrical,
Electronic, Energy,
Information, Postal,
Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA
Branch

The Minister for Health Scott C
C 253/2003

9/12/2003,
11/12/2003

Work bans Concluded



430 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G.

Parties
Commissioner

Conference
Number

Dates Matter Result

The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union
of Workers - Western
Australian Branch

Transfield Services
(Australia) Pty Ltd

Kenner C
C 70/2002

6/05/2002 Dispute over
alleged failure
to pay
employees for
a public
holiday which
they were
directed to
observe,
without
payment on
Monday
1 April 2002

Discontinued

The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union
of Workers - Western
Australian Branch

United Maintenance Pty
Ltd

Kenner C
C 124/2002

17/06/2002 Strike action Discontinued

The Coal Miners' Industrial
Union of Workers of Western
Australia, Collie and The
Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch

Wesfarmers Premier
Coal Limited and
Griffin Coal Mining
Company Pty Limited

Beech SC
C 267/2003

18/12/2003 Work
stoppage

Concluded

The Construction, Forestry,
Mining and Energy Union of
Workers

BHP Iron Ore Pty Ltd Kenner C
C 24/2003

20/03/2003 Rostered
starting times

Discontinued

The Construction, Forestry,
Mining and Energy Union of
Workers

Sivenco Pty Ltd Beech SC
C 248/2003

N/A Strike action
at the John
Holland
Kwinana
Water
Reclamation
Project Site

Concluded

The Western Australian
Prison Officers Union of
Workers

The Hon. Attorney
General

Beech SC
CR 200/2003

N/A Shift penalties Discontinued

CORRECTIONS—
2004 WAIRC 10638

PLASTER, PLASTERGLASS AND CEMENT WORKERS’ AWARD
No. A 29 of 1989

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,

APPLICANT
v.
FORMICA CEILINGS AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DATE OF ORDER FRIDAY, 6 FEBRUARY 2004
FILE NO. APPLICATION 1381 OF 2003
CITATION NO. 2004 WAIRC 10638
————————————————————————————————————————————————————–
Result Correcting Order
Representation
Applicant Ms L Dowden
Respondents Ms A Haldane (as agent)
————————————————————————————————————————————————————–
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Correcting Order
WHEREAS on the 12th day of January 2004, an order in this matter was deposited in the office of the Registrar; and
WHEREAS the schedule attached to the said order contained errors—
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under section 27 of the Industrial Relations Act
1979 herby orders—

THAT the following corrections be made—
1. Delete the instruction “2. Clause 13 – Wages: Delete paragraph (a) of subclause (1) of this clause and insert the

following in lieu thereof—
 (1) (a) Modeller 408.90 123.00 531.90

Tool Allowance 2.42”
and insert the following in lieu thereof—

“2. Clause 13 – Wages: Delete paragraph (a) of subclause (1) of this clause and insert the following in lieu thereof—
 (1) (a) Modeller 408.90 123.00 531.90

Tool Allowance 1.44”

 (Sgd.) J. H. SMITH,
[L.S.] Commissioner.

PROCEDURAL DIRECTIONS AND ORDERS—
2003 WAIRC 09039

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES GREGORY JOHN WAUHOP, APPLICANT

v.
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 15 AUGUST 2003
FILE NO. APPLICATION 1624 OF 2002
CITATION NO. 2003 WAIRC 09039
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Mr G Wauhop on his own behalf
Respondent Mr J Dasey
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop on his own behalf and Mr J Dasey on behalf of the respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, by consent hereby orders—

(1) THAT discovery is to be given by the respondent of the following documents or classes of documents:
(a) those documents described in Schedule A to the applicant’s application filed 23 July 2003; and
(b) the applicant’s personal file held by the respondent.

(2) THAT all documents discovered by the respondent be made available for inspection by the applicant by
20 August 2003.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2003 WAIRC 09081
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRENT CARRINGTON, APPLICANT
v.
PERTH 4WD WRECKERS PTY LTD TRADING AS THE PERTH 4WD CENTRE,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 20 AUGUST 2003
FILE NO. APPLICATION 99 OF 2003
CITATION NO. 2003 WAIRC 09081
_________________________________________________________________________________________________________
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Result Direction issued
Representation
Applicant Mr R Cywicki of counsel
Respondent Mr G Jordan of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Mr R Cywicki of counsel on behalf of the applicant and Mr G Jordan of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs—

1. THAT discovery is to be given by the respondent of the following documents or classes of documents by 25 August
2003—
(i) the respondent’s wages records relating to the applicant’s employment for the period 11 October 2001 to

16 December 2002; and
(ii) the respondent’s monthly profit and loss statements for the period 11 October 2001 to 30 June 2002.

2. THAT inspection of these documents shall be completed by 1 September 2003.
3. THAT the applicant has leave to amend his notice of application to include contractual benefits claims which is to be

filed and served upon the respondent by 1 September 2003.
4. THAT the respondent has leave to file and serve an amended notice of answer within seven days of service on it of the

applicant’s amended notice of application.
5. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the

evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only be
adduced by leave of the Commission.

6. THAT the applicant file and serve upon the respondent any signed witness statements upon which she intends to rely
no later than 21 days prior to the date of hearing.

7. THAT the respondent file and serve upon the applicant any signed witness statements upon which it intends to rely no
later than 14 days prior to the date of hearing.

8. THAT the parties file and serve upon one another any signed witness statements in reply upon which they intend to
rely no later than seven days prior to the date of hearing.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2003 WAIRC 10335
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES HUGH MCCRAKAN, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER WEDNESDAY, 17 DECEMBER 2003
FILE NO/S. APPLICATION 1423 OF 2003
CITATION NO. 2003 WAIRC 10335
_________________________________________________________________________________________________________

Result Order issued
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 78(1)(a) of the Industrial Relations act 1979; and
WHEREAS on 11 November 2003 the Commission convened a conference for the purpose of conciliating between the parties; and
WHEREAS at the conclusion of that conference the parties were to have further discussions; and
WHEREAS on 24 November 2003 a further conference was convened and the Commission was advised that no progress had been
made in relation to the matter since the previous conference; and
WHEREAS at the conclusion of that conference the respondent was given time to consider its position and to advise the applicant
by the close of business on 26 November 2003; and
WHEREAS by letter dated 28 November 2003 the applicant’s representative advised the Commission that the matter had settled;
and
WHEREAS on 2 December 2003 the Applicant filed a Notice of Discontinuance in respect of the application; and
WHEREAS on 11 December 2003 the Respondent consented to the matter being discontinued;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders—

THAT this application be, and is hereby discontinued.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.
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ENTERPRISE BARGAINING AGREEMENT—Notation of—
Agreement

Name/Number
Date of

Registration Parties Commissioner Result

Action Ceilings / CFMEUW
Industrial Agreement 2002-
2005 AG 38/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Noon Holdings Pty
Ltd t/a Action Ceilings

COLEMAN CC Agreement
Registered

ADAP Installations Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 122/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

ADAP Installations
Pty Ltd

COLEMAN CC Agreement
Registered

Advanced Drilling and
Sawing / CFMEUW
Industrial Agreement 2002-
2005 AG 60/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Kypica Nominees Pty
Ltd and Kardel
Holdings Pty Ltd t/a
Advance Drilling &
Sawing

COLEMAN CC Agreement
Registered

Agora Tiling Services /
CFMEUW Industrial
Agreement 2002-2005
AG 49/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

JNJ Enterprises Pty
Ltd t/a Agora Tiling

COLEMAN CC Agreement
Registered

Airductor / CFMEUW
Industrial Agreement 2002-
2005 AG 94/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Vernon Shane Plane &
Julie Ann Plane t/a
Airductor

COLEMAN CC Agreement
Registered

Allcon Steel Construction /
CMFEUW Industrial
Agreement 2002-2005
AG 121/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Factor Holdings Pty
Ltd atf The Allcon
Steel Construction
Unit Trust t/a Allcon
Steel Construction

COLEMAN CC Agreement
Registered

Amaroo Cottages for Senior
Citizens (Inc), Hospital
Salaried Officers Association
(Union of Workers)
Enterprise Agreement 2003
AG 294/2003

15/12/2003 Hospital Salaried Officers
Association of Western
Australia (Union of
Workers)

Amaroo Cottages for
Senior Citizens (Inc)

SCOTT C Agreement
Registered

Answer Engineering /
CFMEUW Industrial
Agreement 2002-2005
AG 61/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Answer Engineering
(WA) Pty Ltd

COLEMAN CC Agreement
Registered

Arcus / CFMEUW Industrial
Agreement 2002-2005
AG 77/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Arcus Australia Pty
Ltd

COLEMAN CC Agreement
Registered

Association for the Blind of
Western Australia Salaried
Officers' Enterprise
Agreement 2003
AG 268/2003

17/12/2003 Association for the Blind of
Western Australia
Incorporated.

Hospital Salaried
Officers Association
of Western Australia
(Union of Workers)

HARRISON C Agreement
Registered

Austral Insulation /
CFMEUW Industrial
Agreement 2002-2005
AG 62/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Austral Insulation
(WA) Pty Ltd

COLEMAN CC Agreement
Registered

Australasian Piling Company
/ CFMEUW Industrial
Agreement 2002-2005
AG 50/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Michael Christopher
Vadasz t/a
Australasian Piling
Company

COLEMAN CC Agreement
Registered

Auswest Construction
Services / CFMEUW
Industrial Agreement 2002-
2005 AG 248/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Auswest Exports Pty
Ltd t/a Auswest
Construction Services

COLEMAN CC Agreement
Registered

B & N Upton Roofplumbing
and Maintenance / CFMEUW
Industrial Agreement 2002-
2005 AG 51/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

The Upton Family
Trust & The Rayner
Family Trust t/a B&N
Uptons Roof
Plumbing &
Maintenance

COLEMAN CC Agreement
Registered

B&I Maintenance &
Carpentry Services /
CFMEUW Industrial
Agreement 2002-2005
AG 243/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

BW & PJ Finlay and I
& I Zuvela t/a B&I
Maintenance &
Carpentry Services

COLEMAN CC Agreement
Registered



434 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G.

Agreement
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Ballymount Enterprises Pty
Ltd / CFMEUW Industrial
Agreement 2002-2005
AG 244/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Ballymount
Enterprises Pty Ltd

COLEMAN CC Agreement
Registered

Bisschops Industries /
CFMEUW Industrial
Agreement 2002-2005
AG 78/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Bisschops Industries
Pty Ltd

COLEMAN CC Agreement
Registered

Blackadder Scaffolding
Services / CFMEUW
Industrial Agreement 2002-
2005 AG 63/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Blackadder
Scaffolding Services
(Aust) Pty Ltd

COLEMAN CC Agreement
Registered

Bobrik Constructions Pty Ltd
/ CFMEUW Industrial
Agreement 2002-2005
AG 226/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Bobrik Constructions
Pty Ltd

COLEMAN CC Agreement
Registered

Boldline Holdings Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 274/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Boldline Holdings Pty
Ltd

COLEMAN CC Agreement
Registered

Bovis Lend Lease /
CFMEUW Industrial
Agreement 2002-2005
AG 64/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Bovis Lend Lease Pty
Ltd

COLEMAN CC Agreement
Registered

Broad Constructions /
CFMEUW Industrial
Agreement 2002-2005
AG 37/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Broad Construction
Services Pty Ltd

COLEMAN CC Agreement
Registered

Budget Brick Hoists /
CFMEUW Industrial
Agreement 2002-2005
AG 293/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Aceway Investments
Pty Ltd t/a Budget
Brick Hoists

COLEMAN CC Agreement
Registered

Butynol Fixers / CFMEUW
Industrial Agreement 2002-
2005 AG 282/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Butynol Fixers WA
Pty Ltd

COLEMAN CC Agreement
Registered

C & L Ceilings / CFMEUW
Industrial Agreement 2002-
2005 AG 273/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

C & L Ceilings Pty
Ltd atf C & L Ceilings
Unit Trust t/a C & L
Ceilings

COLEMAN CC Agreement
Registered

Cambridge Private Hospital
HSOA Enterprise Agreement
2003 AG 297/2003

24/12/2003 Hospital Salaried Officers
Association of Western
Australia (Union of
Workers)

Westlite Pty Ltd
trading as Cambridge
Private Hospital

SCOTT C Agreement
Registered

Cape Modern Workshop
Employees' Agreement AG
257/2003

11/12/2003 The Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of Workers
- Western Australian Branch

Cape Modern GREGOR C Agreement
Registered

Cape Property Maintenance /
CFMEUW Industrial
Agreement 2002-2005
AG 245/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Barry Mantel &
Michelle Mantel t/a
Cape Property
Maintenance

COLEMAN CC Agreement
Registered

CASC Constructions Pty Ltd
/ CFMEUW Industrial
Agreement 2002-2005
AG 272/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

CASC Constructions
Pty Ltd

COLEMAN CC Agreement
Registered

CDI Ceramics / CFMEUW
Industrial Agreement 2002-
2005 AG 39/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Stoffels Family Trust
& Johan & Mary
Bovenkerk t/a CDI
Ceramics

COLEMAN CC Agreement
Registered

Ceilcon / CFMEUW
Industrial Agreement 2002-
2005 AG 271/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Ceilcon Corporation
Pty Ltd

COLEMAN CC Agreement
Registered

Ceilcorp Construction /
CFMEUW Industrial
Agreement 2002-2005
AG 270/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Ceilcorp Construction
Pty Ltd

COLEMAN CC Agreement
Registered
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Date of
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Ceiling & Wall Contractors /
CFMEUW Industrial
Agreement 2002-2005
AG 269/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Ceiling & Wall
Contractors Pty Ltd

COLEMAN CC Agreement
Registered

Central Reo / CFMEUW
Industrial Agreement 2002-
2005 AG 242/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Majica Pty Ltd t/a
Central Reo

COLEMAN CC Agreement
Registered

Central Systems / CFMEUW
Industrial Agreement 2002-
2005 AG 123/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Alvara Enterprises Pty
Ltd t/a Central
Systems

COLEMAN CC Agreement
Registered

Centre Ceilings / CFMEUW
Industrial Agreement 2002-
2005 AG 268/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

PG & EA Larsen
Nominees Pty Ltd atf
P&E Larsen Family
Trust & The Collie
Family Trust t/a
Centre Ceilings

COLEMAN CC Agreement
Registered

Character Roofing /
CFMEUW Industrial
Agreement 2002-2005
AG 267/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Rebound Enterprises
Pty Ltd t/a Character
Roofing

COLEMAN CC Agreement
Registered

Choice Pools (WA) Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 79/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Choice Pools (WA)
Pty Ltd

COLEMAN CC Agreement
Registered

Civenco Pty Ltd / CFMEUW
Industrial Agreement 2002-
2005 AG 281/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Civenco Pty Ltd COLEMAN CC Agreement
Registered

Clear Cut Chasing Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 65/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Clear Cut Chasing Pty
Ltd

COLEMAN CC Agreement
Registered

Clinical Academics AMA
Industrial Agreement
2003 PSAAG 44/2003

11/12/2003 The Minister for Health ,
The Board of the Western
Australian Centre for
Pathology and Medical
Research (Pathcentre)

The Western
Australian Branch of
the Australian Medical
Association
Incorporated

SCOTT C Agreement
Registered

Coastal Contractors /
CFMEUW Industrial
Agreement 2002-2005
AG 52/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Coastal Contractors
Pty Ltd

COLEMAN CC Agreement
Registered

Coastwide Ceilings Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 36/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Coastwide Ceilings
Pty Ltd

COLEMAN CC Agreement
Registered

ColourPress Electrical and
Engineering Employees
(Enterprise Bargaining)
Agreement 2003
AG 286/2003

23/12/2003 ColourPress Pty Ltd The Automotive,
Food, Metals,
Engineering, Printing
and Kindred Industries
Union of Workers -
Western Australian
Branch ,
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union
of Australia, Engin &
Elect Div, WA Branch

WOOD C Agreement
Registered

Com-Al Windows /
CFMEUW Industrial
Agreement 2002-2005
AG 40/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Com-al Windows Pty
Ltd

COLEMAN CC Agreement
Registered

Combined Roofing Industries
/ CFMEUW Industrial
Agreement 2002-2005
AG 53/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Karo Holdings Pty Ltd
atf The Muller Family
Trust t/a Combined
Roofing Industries

COLEMAN CC Agreement
Registered
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Commercial Plasterworld Pty
Ltd / CFMEUW Industrial
Agreement 2002-2005
AG 100/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Commercial
Plasterworld Pty Ltd

COLEMAN CC Agreement
Registered

Commercial Tile Contractors
/ CFMEUW Industrial
Agreement 2002-2005
AG 295/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Commercial Tile
Contractors Pty Ltd

COLEMAN CC Agreement
Registered

Complete Design Interiors /
CFMEUW Industrial
Agreement 2002-2005
AG 41/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Complete Design
Interiors Pty Ltd

COLEMAN CC Agreement
Registered

Complete Design Interiors
Wall & Ceiling / CFMEUW
Industrial Agreement 2002-
2005 AG 42/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Complete Design
Interiors Pty Ltd

COLEMAN CC Agreement
Registered

Cooling Bros Commercial
Glazing Pty Ltd / CFMEUW
Industrial Agreement 2002-
2005 AG 109/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Cooling Bros
Commercial Glazing
Pty Ltd

COLEMAN CC Agreement
Registered

Creative Roofing / CFMEUW
Industrial Agreement 2002-
2005 AG 114/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Delaveris
Constructions Pty Ltd
atf The Paul Delaveris
Trust t/a Creative
Roofing

COLEMAN CC Agreement
Registered

Crown Roofing / CFMEUW
Industrial Agreement 2002-
2005 AG 280/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Stratton Creed Pty Ltd
atf The Crown
Roofing Unit Trust t/a
Crown Roofing

COLEMAN CC Agreement
Registered

Cryeng Pty Limited Industrial
Agreement 2003
AG 280/2003

11/12/2003 The Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of Workers
- Western Australian Branch

Cryeng Pty Ltd GREGOR C Agreement
Registered

D & G Hoist & Crane Hire
Pty Ltd / CFMEUW
Industrial Agreement 2002-
2005 AG 279/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

D & G Hoist & Crane
Hire Pty Ltd atf The
Gino Decesare Trust
& The David Keating
Trust

COLEMAN CC Agreement
Registered

Danica Carpentry /
CFMEUW Industrial
Agreement 2002-2005
AG 98/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

AG Hansen & NM
Hansen t/a Danica
Carpentry

COLEMAN CC Agreement
Registered

Derek Rowland Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 116/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Derek Rowland Pty
Ltd

COLEMAN CC Agreement
Registered

Design Commercial Interiors
/ CFMEUW Industrial
Agreement 2002-2005
AG 266/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

PG & EA Larsen
Nominees Pty Ltd atf
P&E Larsen Family
Trust & Prancer
Holdings atf Alfieri
Family Trust t/a
Design Commercial
Interiors

COLEMAN CC Agreement
Registered

Diamond Clean Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 265/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Diamond Clean Pty
Ltd

COLEMAN CC Agreement
Registered

DMD Pty Ltd / CFMEUW
Industrial Agreement 2002-
2005 AG 115/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

DMD Pty Ltd COLEMAN CC Agreement
Registered

Drilling & Grouting Services
/ CFMEUW Industrial
Agreement 2002-2005
AG 43/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Drilling and Grouting
Services Pty Ltd

COLEMAN CC Agreement
Registered
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Duct Fixing Service /
CFMEUW Industrial
Agreement 2002-2005
AG 35/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Duct Fixing Services
Pty Ltd

COLEMAN CC Agreement
Registered

Dynasty Stone Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 278/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Dynasty Stone Pty Ltd COLEMAN CC Agreement
Registered

Elmont / CFMEUW
Industrial Agreement 2002-
2005 AG 252/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Elmont Pty Ltd t/a
Workforce One

COLEMAN CC Agreement
Registered

Euro Contracting Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 80/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Euro Contracting Pty
Ltd

COLEMAN CC Agreement
Registered

Fielders Australia Pty Ltd
(Osborne Park) Enterprise
Agreement 2003
AG 247/2003

N/A The Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of Workers
- Western Australian Branch

Fielders Australia Pty
Ltd

GREGOR C Withdrawn

Fred Mason Contract
Bricklayer / CFMEUW
Industrial Agreement 2002-
2005 AG 240/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

FCL Construction Pty
Ltd atf the Mason
Family Trust t/a Fred
Mason Contract
Bricklayer

COLEMAN CC Agreement
Registered

G & N Con-Form /
CFMEUW Industrial
Agreement 2002-2005
AG 227/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Corpheus Pty Ltd t/a G
& N Conform

COLEMAN CC Agreement
Registered

G & N Formwork Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 296/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

G & N Formwork Pty
Ltd

COLEMAN CC Agreement
Registered

Gilchris Pty Ltd / CFMEUW
Industrial Agreement 2002-
2005 AG 264/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Gilchris Pty Ltd COLEMAN CC Agreement
Registered

Glazewell Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 54/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Glazewell Pty Ltd COLEMAN CC Agreement
Registered

Greif Australia Pty Limited -
Perth Enterprise Bargaining
Agreement 2003
AG 258/2003

11/12/2003 The Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of Workers
- Western Australian Branch

Greif Australia Pty Ltd GREGOR C Agreement
Registered

Hardaz Concrete / CFMEUW
Industrial Agreement 2002-
2005 AG 263/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Tallboy Nominees Pty
Ltd atf The Apostoles
Family Trust t/a
Hardaz Concrete

COLEMAN CC Agreement
Registered

HJ & JW Mast / CFMEUW
Industrial Agreement 2002-
2005 AG 262/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Jayem Pty Ltd t/a HJ
& JW Mast

COLEMAN CC Agreement
Registered

Improved Concrete Pumping
Services / CFMEUW
Industrial Agreement 2002-
2005 AG 237/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Improved Concrete
Pumping Services
(WA) Pty Ltd

COLEMAN CC Agreement
Registered

INGAL EPS Enterprise
Bargaining Agreement 2003
AG 296/2003

6/01/2004 Industrial Galvanizers
Corporation Pty Ltd (ABN
40 000 545 415) t/a Ingal
EPS

The Automotive,
Food, Metals,
Engineering, Printing
and Kindred Industries
Union of Workers -
Western Australian
Branch

SMITH C Agreement
Registered

Inner City Building Co Pty
Ltd / CFMEUW Industrial
Agreement 2002-2005
AG 55/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Inner City Building Co
Pty Ltd

COLEMAN CC Agreement
Registered
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Intonhouse / CFMEUW
Industrial Agreement 2002-
2005 AG 276/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

MW & CA Appleyard
t/a Intonhouse

COLEMAN CC Agreement
Registered

J & C Rigging / CFMEUW
Industrial Agreement 2002-
2005 AG 297/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

JA Marshall & C
Marshall t/a J & C
Rigging

COLEMAN CC Agreement
Registered

Jandakot Wool Washing Pty
Ltd Agreement 2003
AG 226/2003

12/12/2003 Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western Australian
Branch

Jandakot Wool
Washing Pty Ltd

SMITH C Agreement
Registered

JGB Cranes / CFMEUW
Industrial Agreement 2002-
2005 AG 120/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Yabarab Pty Ltd
trading as JGB Cranes

COLEMAN CC Agreement
Registered

Kirin Australia (MPO)
Enterprise Agreement 2003-5
AG 225/2003

18/11/2003 Kirin Australia Pty Ltd The Breweries and
Bottleyards
Employees' Industrial
Union of Workers of
Western Australia

KENNER C Agreement
Registered

Kleenit Metro Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 67/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Kleenit Metro Pty Ltd
t/a Kleenit Metro

COLEMAN CC Agreement
Registered

Macorna Pty Ltd / CFMEUW
Industrial Agreement 2002-
2005 AG 261/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Macorna Pty Ltd COLEMAN CC Agreement
Registered

Mapstone Carter / CFMEUW
Industrial Agreement 2002-
2005 AG 277/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Mapstone Carter Pty
Ltd

COLEMAN CC Agreement
Registered

Mark Duffy Plasterers /
CFMEUW Industrial
Agreement 2002-2005
AG 228/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Mark John Duffy t/a
Mark Duffy Plasterers

COLEMAN CC Agreement
Registered

Masterfloors / CFMEUW
Industrial Agreement 2002-
2005 AG 283/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Troy Development
Corporation Pty Ltd
atf Masterfloors Unit
Trust t/a Masterfloors

COLEMAN CC Agreement
Registered

Medical Practitioners
(Director General of Health)
AMA Industrial Agreement
2003 PSAAG 46/2003

10/12/2003 The Director General of
Health, Department of
Health

The Western
Australian Branch of
the Australian Medical
Association
Incorporated

SCOTT C Agreement
Registered

MEI Pty Ltd / CFMEUW
Industrial Agreement 2002-
2005 AG 45/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

MEI Pty Ltd COLEMAN CC Agreement
Registered

Menchetti Nominees Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 119/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Menchetti Nominees
Pty Ltd

COLEMAN CC Agreement
Registered

Metro Products / CFMEUW
Industrial Agreement 2002-
2005 AG 99/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Metro Products & Co
Pty Ltd

COLEMAN CC Agreement
Registered

Metso Minerals (Wear
Protection) Maintenance
Agreement 2003
AG 279/2003

11/12/2003 The Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of Workers
- Western Australian Branch

Metso Minerals
(Australia)

GREGOR C Agreement
Registered

MR Formwork (WA) Pty Ltd
/ CFMEUW Industrial
Agreement 2002-2005
AG 238/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

MR Formwork (WA)
Pty Ltd

COLEMAN CC Agreement
Registered

MRC Contracting Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 298/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

MRC Contracting Pty
Ltd

COLEMAN CC Agreement
Registered
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Multiplex Constructions Pty
Ltd / CFMEUW Industrial
Agreement 2002-2005
AG 229/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Multiplex
Constructions Pty Ltd

COLEMAN CC Agreement
Registered

Natural Stone Company Pty
Ltd / CFMEUW Industrial
Agreement 2002-2005
AG 110/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Natural Stone
Company Pty Ltd

COLEMAN CC Agreement
Registered

Netview Nominees Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 260/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Netview Nominees Pty
Ltd

COLEMAN CC Agreement
Registered

New Concrete Co /
CFMEUW Industrial
Agreement 2002-2005
AG 34/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Remjade Pty Ltd t/a
New Concrete
Company

COLEMAN CC Agreement
Registered

Newave Contracting Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 247/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Newave Contracting
Pty Ltd

COLEMAN CC Agreement
Registered

North Coast Concrete /
CFMEUW Industrial
Agreement 2002-2005
AG 33/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

The Bevis Family
Trust t/a North Coast
Concrete

COLEMAN CC Agreement
Registered

Onsite Engineering Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 249/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Onsite Engineering
Pty Ltd

COLEMAN CC Agreement
Registered

Osborne Ceilings & Partitions
/ CFMEUW Industrial
Agreement 2002-2005
AG 257/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Parkmead Holdings
Pty Ltd t/a Osborne
Ceilings and Partitions

COLEMAN CC Agreement
Registered

Paint Solutions / CFMEUW
Industrial Agreement 2002-
2005 AG 124/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Maringate Pty Ltd atf
The Happy Trust t/a
Paint Solutions

COLEMAN CC Agreement
Registered

Parise Steel Fabrications /
CFMEUW Industrial
Agreement 2002-2005
AG 111/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Parise Steel
Fabrications Pty Ltd

COLEMAN CC Agreement
Registered

PB Foods Ltd Brunswick
(Enterprise Bargaining)
Agreement 2002
AG 273/2003

3/12/2003 Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western Australian
Branch

PB Foods Ltd KENNER C Agreement
Registered

PCB Holdings Pty Ltd /
CFMEUW Industrial
Agreement 2002-20053
AG 56/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

PCB Holdings Pty Ltd COLEMAN CC Agreement
Registered

Perth Rigging / CFMEUW
Industrial Agreement 2002-
2005 AG 231/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Perth Rigging Co Pty
Ltd

COLEMAN CC Agreement
Registered

Plasterwise Plastering
Contractors / CFMEUW
Industrial Agreement 2002-
2005 AG 46/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Formgrow Pty Ltd atf
The Robertson Family
Trust t/a Plasterwise
Plastering Contractors

COLEMAN CC Agreement
Registered

Prestige Cranes / CFMEUW
Industrial Agreement 2002-
2005 AG 68/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Prestige Cranes Pty
Ltd

COLEMAN CC Agreement
Registered

Printing (Community
Newspaper Group)
Production Employees
(Enterprise Bargaining)
Agreement 2003
AG 135/2003

23/12/2003 The Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of Workers
- Western Australian Branch

Community
Newspaper Group Ltd

WOOD C Agreement
Registered
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Professional Concrete
Pumping Services /
CFMEUW Industrial
Agreement 2002-2005
AG 30/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Art West Pty Ltd & D
Tangi, G Tagni & PP
Tagni t/a Professional
Concrete Pumping
Services

COLEMAN CC Agreement
Registered

PWD Construction /
CFMEUW Industrial
Agreement 2002-2005
AG 47/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

PWD Construction Pty
Ltd

COLEMAN CC Agreement
Registered

Pyrotronics Fire Protection
Pty Ltd. ABN
73102333899 Enterprise
Bargaining Agreement 2003
AG 282/2003

8/12/2003 Communications, Electrical,
Electronic, Energy,
Information, Postal,
Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA
Branch

Pyrotronics Fire
Protection Pty Ltd

GREGOR C Agreement
Registered

Quickfix / CFMEUW
Industrial Agreement 2002-
2005 AG 232/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Ramsar Pty Ltd atf
The Quick Fix Unit
Trust t/a Quickfix

COLEMAN CC Agreement
Registered

R & M Pirone Grano
Contractors / CFMEUW
Industrial Agreement 2002-
2005 AG 118/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Raffaele Pirone &
Maria Pirone t/a R &
M Pirone Grano
Contractors

COLEMAN CC Agreement
Registered

Rama Conrete / CFMEUW
Industrial Agreement 2002-
2005 AG 299/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Merivale Pty Ltd atf
Stojanovic
Discretionary Trust t/a
Rama Concrete

COLEMAN CC Agreement
Registered

Raptor Commercial
Demolition Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 300/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Raptor Commercial
Demolition Pty Ltd

COLEMAN CC Agreement
Registered

Reo Craft / CFMEUW
Industrial Agreement 2002-
2005 AG 258/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Mal Hopa & Louise
Hopa T/A Reo Craft

COLEMAN CC Agreement
Registered

Residential Office &
Commercial Painters /
CFMEUW Industrial
Agreement 2002-2005
AG 69/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Residential Office &
Commercial Painters
Pty Ltd

COLEMAN CC Agreement
Registered

S&G Carpentry Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 96/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

S&G Carpentry Pty
Ltd

COLEMAN CC Agreement
Registered

Safe Scaffold Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 284/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Safe Scaffold Pty Ltd COLEMAN CC Agreement
Registered

Sign Supplies / CFMEUW
Industrial Agreement 2002-
2005 AG 57/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Sign Supplies (1986)
Pty Ltd

COLEMAN CC Agreement
Registered

Silicone Applications WA /
CFMEUW Industrial
Agreement 2002-2005
AG 97/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Silicone Applications
(WA)

COLEMAN CC Agreement
Registered

Simsmetal Limited
(Production and
Maintenance) Enterprise
Bargaining Agreement AG
134/2003

11/12/2003 The Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of Workers
- Western Australian Branch

Simsmetal Limited GREGOR C Agreement
Registered

SM Page Commercial
Flooring / CFMEUW
Industrial Agreement 2002-
2005 AG 255/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

SM Page Commercial
Flooring Pty Ltd

COLEMAN CC Agreement
Registered

Starglazing / CFMEUW
Industrial Agreement 2002-
2005 AG 81/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Craig Stephens &
Jamie Russell t/a
Starglazing

COLEMAN CC Agreement
Registered
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Structural Systems (Western )
Pty Ltd / CFMEUW
Industrial Agreement 2002-
2005 AG 254/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Structural Systems
(Western) Pty Ltd

COLEMAN CC Agreement
Registered

Summit Ceiling Industries /
CFMEUW Industrial
Agreement 2002-2005
AG 239/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Summit Ceiling
Industries Pty Ltd

COLEMAN CC Agreement
Registered

Supercut (WA) Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 301/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Supercut (WA) Pty
Ltd

COLEMAN CC Agreement
Registered

TJF Scaffolding Maintenance
& Hire / CFMEUW Industrial
Agreement 2002-2005
AG 58/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

TJF Scaffolding
Maintenance & Hire
Pty Ltd

Agreement
Registered

TK Scaffolding / CFMEUW
Industrial Agreement 2002-
2005 AG 286/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Picasso Corporation
t/a TK Scaffolding

COLEMAN CC Agreement
Registered

Total Glass / CFMEUW
Industrial Agreement 2002-
2005 AG 302/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Kathryn May Beaton
t/a Total Glass

COLEMAN CC Agreement
Registered

Trinity Demolition /
CFMEUW Industrial
Agreement 2002-2005
AG 289/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

The Trinity Building
Group Pty Ltd atf The
Donnelly Family Trust
t/a Trinity Demolition

COLEMAN CC Agreement
Registered

Triple T Commercial /
CFMEUW Industrial
Agreement 2002-2005
AG 82/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Triple T Commercial
Pty Ltd

COLEMAN CC Agreement
Registered

Undercut / CFMEUW
Industrial Agreement 2002-
2005 AG 117/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Karel Kivits t/a
Undercut

COLEMAN CC Agreement
Registered

Unica Marble & Granite /
CFMEUW Industrial
Agreement 2002-2005
AG 59/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Unica Pty Ltd COLEMAN CC Agreement
Registered

United Insulation Co /
CFMEUW Industrial
Agreement 2002-2005
AG 71/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

United Industries
(WA) Pty Ltd t/a
United Insulation Co.

COLEMAN CC Agreement
Registered

Universal Commercial
Cleaners / CFMEUW
Industrial Agreement 2002-
2005 AG 93/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Langley Scott Family
Trust t/a Universal
Commercial Cleaners

COLEMAN CC Agreement
Registered

Van Den Berg Painting Co
Pty Ltd / CFMEUW
Industrial Agreement 2002-
2005 AG 29/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Van den Berg Painting
Co Pty Ltd

COLEMAN CC Agreement
Registered

Ventara Holdings Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 72/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Ventara Holdings Pty
Ltd

COLEMAN CC Agreement
Registered

Vinidex Pty Ltd
(Maintenance Section - Perth
Site) Enterprise Bargaining
Agreement 2003
AG 278/2003

12/12/2003 The Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of Workers
- Western Australian Branch

Vinidex Pty Ltd GREGOR C Agreement
Registered

VIS Formwork Pty Ltd /
CFMEUW Industrial
Agreement 2002-2005
AG 73/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

VIS Formwork Pty
Ltd

COLEMAN CC Agreement
Registered

Vista Ceilings / CFMEUW
Industrial Agreement 2002-
2005 AG 83/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

B & H Vuleta Family
Trust t/a Vista
Ceilings

COLEMAN CC Agreement
Registered
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WA Building Services /
CFMEUW Industrial
Agreement 2002-2005
AG 74/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Diamond House
Agencies Pty Ltd t/a
WA Building Services

COLEMAN CC Agreement
Registered

WA Universal Rigging Co /
CFMEUW Industrial
Agreement 2002-2005
AG 28/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Finefettle Pty Ltd and
Others t/a WA
Universal Rigging Co

COLEMAN CC Agreement
Registered

Waterproof Products (WA) /
CFMEUW Industrial
Agreement 2002-2005
AG 253/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Trevwest Pty Ltd
trading as Waterproof
Products (WA)

COLEMAN CC Agreement
Registered

Webforge (WA) Enterprise
Bargaining Agreement 2003
AG 292/2003

11/12/2003 The Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of Workers
- Western Australian Branch

Webforge (WA) GREGOR C Agreement
Registered

West Australian
Waterproofing / CFMEUW
Industrial Agreement 2002-
2005 AG 75/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Christopher David
Graham t/a West
Australian
Waterproofing

COLEMAN CC Agreement
Registered

West Coast Coring & Sawing
/ CFMEUW Industrial
Agreement 2002-2005
AG 288/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

D & B Allcock t/a
West Coast Coring &
Sawing

COLEMAN CC Agreement
Registered

Western Reo / CFMEUW
Industrial Agreement 2002-
2005 AG 287/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Sween Pty Ltd t/a
Western Reo

COLEMAN CC Agreement
Registered

Westland Bricklaying
Contractors / CFMEUW
Industrial Agreement 2002-
2005 AG 48/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Westland Bricklaying
Contractors Pty Ltd

COLEMAN CC Agreement
Registered

Westswan Formwork /
CFMEUW Industrial
Agreement 2002-2005
AG 234/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Westswan Formwork
(WA) Pty Ltd t/a
Westswan Formwork

COLEMAN CC Agreement
Registered

Willisford Interiors /
CFMUEW Industrial
Agreement 2002-2005
AG 76/2003

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Willisford Interiors
Pty Ltd

COLEMAN CC Agreement
Registered

Wroxton Pty Ltd / CFMEUW
Industrial Agreement 2002-
2005 AG 246/2002

7/05/2003 The Construction, Forestry,
Mining and Energy Union
of Workers

Wroxton Pty Ltd COLEMAN CC Agreement
Registered

INDUSTRIAL AGREEMENTS—BARGAINING—Matters dealt with—
2004 WAIRC 10581

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CUMMINS ENGINE CO PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 27 JANUARY 2004
FILE NO. APPLICATION 1729 OF 2003
CITATION NO. 2004 WAIRC 10581
_________________________________________________________________________________________________________

Result Withdrawn
_________________________________________________________________________________________________________

Order
WHEREAS on 1st December 2003, The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers, Western Australian Branch applied to the Commission for an order pursuant to the Industrial Relations Act, 1979; and
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WHEREAS on 3rd December 2003 the Commission convened conciliation proceedings between the parties for 9th December
2003 and this date was later amended at the request of the Applicant Union to 13th February 2004; and
WHEREAS on 3rd December 2003 the Applicant Union sought leave to withdraw the application and the Commission decided to
withdraw the application;
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—

THAT the matter is hereby withdrawn by leave.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

NOTICES—Cancellation of Awards/Agreements/
Respondents—Under Section 47—
BURSWOOD ISLAND RESORT EMPLOYEES AWARD

No. A 23 and A 25 of 1985
NOTICE

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act 1979, intends, by order, to
cancel the following award, namely the—

Burswood Island Resort Employees Award No. A23 & A25 of 1985
on the grounds that there are no longer any persons employed under the provisions of that award.
Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the
Commission making such order.
Please quote 52/2003 on all correspondence.
Dated this 14th day of January 2004.

(Sgd.) J. A. SPURLING,
Registrar.

PAINTERS (GOVERNMENT SHIPPING) AWARD
No. 32 of 1961

NOTICE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act 1979, intends, by order, to
cancel the following award, namely the -

Painters (Government Shipping) Award
on the grounds that there are no longer any persons employed under the provisions of that award.
Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the
Commission making such order.
Please quote 2/2004 on all correspondence.
Dated this 4th day of February 2004.

J. A. SPURLING,
Registrar.
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POLICE CADETS’ AWARD NO. R7 OF 1976
NOTICE

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act 1979, intends, by order, to
cancel the following award, namely the—

Police Cadets’ Award
on the grounds that there are no longer any persons employed under the provisions of that award.
Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the
Commission making such order.
Please quote 56/2003 on all correspondence.
Dated this 20th day of January 2004.

(Sgd.) J.A. SPURLING,
[L.S.] Registrar.

PUBLIC SERVICE APPEAL BOARD—
2004 WAIRC 10555

AGAINST THE DECISION TO TERMINATE EMPLOYMENT MADE ON 25/8/2003
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOSEPH NORTHOVER, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF INDIGENOUS AFFAIRS, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
CHAIRPERSON - COMMISSIONER P E SCOTT
BOARD MEMBER – MR F MARTIN
BOARD MEMBER – MS J BRIENNE

DATE OF ORDER FRIDAY, 23 JANUARY 2004
FILE NO. PSAB 8 OF 2003
CITATION NO. 2004 WAIRC 10555
_________________________________________________________________________________________________________

Result Appeal to the Public Service Appeal Board dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an appeal pursuant to section 80I of the Industrial Relations Act 1979; and
WHEREAS this appeal was listed for hearing and determination on the 22nd and 23rd days of December 2003; and
WHEREAS on the 16th day of December 2003, the appellant’s agent requested that the hearing dates be vacated as the parties
sought time to have further discussions between themselves in an attempt to resolve the matter and the request was granted; and
WHEREAS on the 20th day of January 2004, the appellant’s representative filed a Notice of Discontinuance in respect of the
appeal;
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act
1979, hereby orders—

THAT this appeal be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
on Behalf of the

Public Service Appeal Board
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RECLASSIFICATION APPEALS—
2004 WAIRC 10625

RECLASSIFICATION APPEAL
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES UMBERTO PARDINI, APPLICANT
v.
BRUCE MANNING ,CEO, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER WEDNESDAY, 4 FEBRUARY 2004
FILE NO. PSA 51 OF 2003
CITATION NO. 2004 WAIRC 10625
_________________________________________________________________________________________________________

Result Name of Respondent Amended
_________________________________________________________________________________________________________

Order
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and
WHEREAS at the commencement of the hearing on Tuesday, the 3rd day of February 2004, the parties agreed that the name of the
Respondent be amended to “Chief Executive Officer, Great Southern Development Commission”;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, and
by consent, hereby orders—

THAT the name of the Respondent be amended to Chief Executive Officer, Great Southern Development Commission.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2004 WAIRC 10655
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NEIL ALEXANDER WILSON, APPLICANT
v.
CHIEF EXECUTIVE OFFICER, CURRICULUM COUNCIL OF WESTERN AUSTRALIA,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE MONDAY, 9 FEBRUARY 2004
FILE NO. PSA 8 OF 2002
CITATION NO. 2004 WAIRC 10655
_________________________________________________________________________________________________________

Catchwords Reclassification Appeal – Jurisdiction of the Public Service Arbitrator – Appellant no longer an
employee – Whether “industrial matter” – Arbitrator held to have jurisdiction – Appeal not diligently
pursued – Not in the public interest that the appeal proceed – Appeal dismissed – Industrial Relations
Act 1979 (WA) s27(1)(a)(ii)

Result Appeal dismissed
Representation
Appellant Mr M Amati
Respondent Mr J Lange
_________________________________________________________________________________________________________

Reasons for Decision
Background
1 The appellant seeks the reclassification of the position he formerly occupied as Co-ordinator Examination (Written) in the

Certification and Examinations Branch of the respondent from Level 5 to Level 6 due to developments in technology,
increased skills and the way the job is performed.

2 The history of this matter includes that in September 2000, the appellant sought a reclassification. For various reasons
associated with consideration of the structure of the organisation and with the process of consideration of the reclassification
itself, the respondent did not finalise its response to this claim for some time. On 27 March 2002, the respondent advised the
appellant that his claim for reclassification had been declined. It was not until some 5 months later, on 16 August 2002, that the
appellant lodged the appeal in this matter which is now the subject of consideration. I am informed that on the next working
day, being 19 August 2002, the appellant tendered his resignation and this took effect from 30 August 2002. On 20 August
2003, the appellant sought to proceed with the appeal.

3 Another issue, although minor, is that the appellant did not comply with the timeframes set out in the practice direction for the
Public Service Arbitrator (“the Arbitrator”) dealing with reclassification appeals, and was late filing his submission.
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Jurisdiction
4 I set out the history of this matter above on the basis that two preliminary issues arise. The first is that the respondent

challenges the Arbitrator’s jurisdiction to deal with the appeal. The respondent’s arguments can be summarised as being that as
there is no employer/employee relationship between the appellant and the respondent there is no industrial matter which would
enable the Arbitrator to deal with the appeal. The applicant’s resignation took effect on 30 August 2002, and that relationship
would not be re-established. Accordingly,. The respondent relies upon the decisions of the Industrial Appeal Court in Robe
River Iron Associates v Association of Draughting, Supervisory and Technical Employees of Western Australia (68 WAIG 11)
(“Pepler”), Kounis Metal Industries Pty Limited v Transport Workers’ Union of Australia, Industrial Union of Workers,
Western Australian Branch (73 WAIG 14) and Coles Myer Ltd trading as Coles Supermarkets v Keith Frederick Coppin and
Others (73 WAIG 1754). In Pepler, which commenced that series of decisions, the Industrial Appeal Court held, in respect of
a claim for compensation on the basis of unfair dismissal, that unless, at the time an application was made, the relationship of
employee and employer existed or was expected to come into existence in the future, or did exist and was to be restored, the
key element of an industrial matter was missing and therefore jurisdiction could not be found. The respondent noted that the
legislature had remedied this difficulty in respect of unfair dismissal and denial of contractual benefit claims only. The appeal
before the Arbitrator is not such an application and in the circumstances the limitation to jurisdiction raised in Pepler still
applies.

5 I have considered the matter and note two things. The first is that this is not a claim for compensation arising from unfair
dismissal. It is a claim for reclassification of a position, and a successful appeal may have the consequence of a retrospectively
operating pay rise for the position’s incumbent. The second point is that at the time the appellant filed the Notice of Appeal, on
16 August 2002, there was still a relationship of employee and employer in existence. In those circumstances, the appeal was
valid for the purpose of enlivening the jurisdiction of the Arbitrator. Although the relationship of employee and employer
between the appellant and respondent no longer exists, the state of affairs at the time of filing the appeal is the relevant one. At
that point there was an industrial matter being a dispute between the appellant and the respondent as employee and employer.
In those circumstances, I find that the Arbitrator has jurisdiction to deal with this matter.

Public Interest
6 The next issue to be dealt with is whether in the circumstances of this matter it is in the public interest for the appeal to

proceed. The Arbitrator has the powers set out in s.27(1)(a)(ii) according to s.80G of the Industrial Relations Act 1979 (“IR
Act”). Section 27(1)(a)(ii) provides that—

“(1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before it — 
(a) at any stage of the proceedings dismiss the matter or any part thereof or refrain from further hearing

or determining the matter or part if it is satisfied — 
(i) …
(ii) that further proceedings are not necessary or desirable in the public interest;”

7 I raised issues with the parties in conference immediately prior to the hearing. The appellant was provided with an opportunity
to consider whether or not he wished to have the matter adjourned to another day to enable him to respond to those issues. He
chose to proceed to hearing that day. The issues I raised were the apparent lack of diligent pursuit of the appeal by the
appellant, according to the background to this matter, and that it appeared that the appellant had lodged the appeal the working
day before he tendered his resignation. He had not been an employee of the respondent for almost a year when he sought to
proceed with the appeal. The respondent says that it is not in the public interest for the matter to proceed to hearing and
determination.

8 There was no explanation as to why the appellant waited some 5 months following the respondent’s notification to him on
27 March 2002, that it had declined his request for reclassification before he filed his appeal on 16 August 2002. There was no
information before me as to that matter.

9 The appellant through his agent has indicated that the delay in pursuing the appeal of approximately one year after it was filed
may have been caused by the agent’s internal arrangements including that Mr Amati, who represented the appellant on the day,
took a period of 6 months’ leave during 2003.

10 The appellant also says that although he ceased to be an employee of the respondent some two weeks after the filing of the
appeal, the implications of the appeal go beyond his employment because they relate to the position he held. However, no other
information as to that matter was provided.

Conclusions
11 The onus is on a party bringing a matter before the Arbitrator to diligently pursue that matter. The Commission, and the

Arbitrator in this case, should have before it matters of significance to be dealt with. Certainly a reclassification appeal under
normal circumstances is not a trivial matter otherwise it would not be specifically provided for within the jurisdiction of the
Arbitrator. However, the clear failure on the part of the appellant either through his own inactivity or through that of his agent
to diligently pursue his appeal makes one question his seriousness and genuineness in lodging the appeal. The appellant waited
for some 5 months after being notified of the decision that the employer had rejected his application before he filed an appeal
and he apparently filed his appeal the working day prior to tendering his resignation. He then did nothing for a year after it was
filed. These indicate the lack of genuineness in the appeal. In addition to that, although minor if taken in isolation, is that the
appellant has failed to file his submissions in the time frame set out in the practice direction. The appellant had plenty of notice
of the hearing of this matter. The hearing date was set back a further 5 to 6 weeks than originally set down to accommodate an
urgent matter with which the Commission needed to deal.

12 As to the issue that another person occupying the position formerly held by the appellant may be affected on the basis that the
position may not be considered for reclassification, there is no information before me upon which it can be said that this would
be a relevant consideration. Further, it is the appellant’s appeal, not that of some other person, and the appellant’s actions affect
the success or otherwise of the appeal.

13 I conclude that for the above reasons it is not in the public interest that the appeal proceed. It will be dismissed.

_________
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2004 WAIRC 10656
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NEIL ALEXANDER WILSON, APPLICANT
v.
CHIEF EXECUTIVE OFFICER CURRICULUM COUNCIL OF WESTERN AUSTRALIA,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER MONDAY, 9 FEBRUARY 2004
FILE NO. PSA 8 OF 2002
CITATION NO. 2004 WAIRC 10656
_________________________________________________________________________________________________________

Result Appeal dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr M Amati on behalf of the appellant and Mr J Lange on behalf of the respondent, the Public Service Arbitrator,
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this appeal be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

RECLASSIFICATION APPEALS—Notation of—
File Number Appellant Respondent Commissioner Decision Finalisation

Date

PSA 29 of 1999 Helen May Ewers Bunbury Health Service
Board of Management

Scott C. Dismissed 15/01/04

PSA 31 of 1999 Ausma Kenzig Bunbury Health Service
Board of Management

Scott C. Dismissed 15/01/04

PSA 51 of 2003 Umberto Pardini Chief Executive Officer,
Great Southern
Development

Scott C. Dismissed 09/02/04


