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Decision Appeal dismissed 
Appearances 
Appellant   Mr G McCorry, amicus curiae 
Respondent   Ms C Kruger, as agent 
 
 

Order 
WHEREAS the above-named appellant, through an industrial agent, Labourline, filed a notice of appeal herein on the 24th day of 
March 2003. 
AND WHEREAS the notice of appeal was served by Mr Graham McCorry of Labourline on the above-named respondent on the 
25th day of March 2003. 
AND WHEREAS a declaration of service by the said Graham McCorry of the 26th day of March 2003 was filed in the Commission 
on the same date. 
AND WHEREAS no step has been taken in the proceedings by the appellant since the 26th day of March 2003. 
AND WHEREAS the Full Bench, of its own motion, pursuant to Practice Note No 2 of 2000, gave notice of this hearing by notice 
and letter dated the 6th day of April 2004 to Mr G McCorry, Labourline, for the appellant, and to Ms C Kruger, the agent for the 
respondent. 
AND WHEREAS the said Graham McCorry informed the Full Bench on the 4th day of May 2004 that he had received no 
instructions for the appellant since the appeal was instituted. 
AND WHEREAS the agent for the respondent sought the dismissal of the appeal for want of prosecution. 
AND WHEREAS the Full Bench is satisfied and finds:- 
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(1) THAT no step has been taken in these appeal proceedings since the 26th day of March 2003, a period in excess of 13 

months, and no explanation has been advanced for the failure to take any further step in the appeal. 
(2) THAT there is no evidence that any further step will be taken by the appellant, who is in Ghana, in the appeal. 
(3) THAT it is to the detriment of the respondent that it should face this uncertainty and be unable to enjoy the fruits of 

its order. 
(4) THAT it is consistent with the objects of Industrial Relations Act 1979 (as amended), s6(c), that matters be 

determined with expedition. 
(5) THAT nothing has been advanced to establish that the appeal has merit. 

AND WHEREAS, for those reasons, the Commission found that it was not in the public interest and was contrary to the equity, 
good conscience and substantial merits of the matter to allow the proceedings to remain afoot. 
AND this matter having come on for a want of prosecution hearing before the Full Bench on the 4th day of May 2004, and having 
heard Mr G McCorry, appearing amicus curiae, for the appellant, and Ms C Kruger, as agent, on behalf of the respondent, and the 
Full Bench having determined that the appeal herein should be dismissed for want of prosecution, it is this day, the 4th day of May 
2004, ordered that appeal No FBA 5 of 2003 be and is hereby dismissed. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 

 

2003 WAIRC 09858 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES IVY BILOS 

APPELLANT 
 -and- 
 AURION GOLD 

RESPONDENT 
CORAM FULL BENCH 
 HIS HONOUR THE PRESIDENT P J SHARKEY 
 COMMISSIONER P E SCOTT 
 COMMISSIONER J L HARRISON 
DELIVERED WEDNESDAY, 29 OCTOBER 2003 
FILE NO/S FBA 25 OF 2003 
CITATION NO. 2003 WAIRC 09858 
 
 
Catchwords Industrial Law (WA) – Appeal to the Full Bench – Application to set aside appeal – Failure to 

give full or proper particulars – Question of whether appeal is arguable or fairly arguable – 
leave granted to amend grounds of appeal – Application to set aside appeal dismissed – 
Industrial Relations Commission Regulations 1985 r29 – Industrial Relations Act 1979 (as 
amended) s6(c), s26(1)(a) and (c), s27(1)(a), (l), (m) and (v), s29, s49 

Decision Application to set aside or dismiss appeal dismissed; Other orders and directions made 
Appearances 
Appellant  Ms C P Crawford (of Counsel), by leave 
Respondent  Mr A N Cameron, as agent 
 
 

Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 On 2 September 2003, the above-named appellant, Ivy Bilos, filed a notice of appeal in this Commission, namely FBA 25 of 

2003.  The appeal was against the decision of the Commission, constituted by a single Commissioner, given on 14 August 
2003 in matter No 1991 of 2002, and perfected by its being deposited in the Registrar’s office on the same date.  The appeal 
was against the whole of the decision. 

2 The grounds of the appeal contain a number of allegations of error of fact and law, and appear at (see page 2-3 of the appeal 
book (hereinafter referred to as “AB”)) 

3 The decision appealed against (see AB 27) was a decision to dismiss an application made by the appellant (hereinafter called 
“Ms Bilos”) pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”) whereby 
Ms Bilos alleged that she was harshly and unfairly dismissed by her position being made redundant on her return from 
maternity leave in circumstances where there was no true redundancy, and for other reasons.  She sought relief.  That 
application was opposed by the above-named respondent. 

4 The decision appealed against was a decision of the Commission that Ms Bilos’ application be dismissed. 
5 The notice of appeal herein was served on the respondent’s representative on a date which is not clear, but the appeal book was 

served on 17 September 2003. 
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6 On 17 September 2003, a sealed copy of an application to set aside the appeal, No FBA 25 of 2003, which had been filed on 
17 September 2003 on behalf of the above-named respondent, Aurion Gold (hereinafter called “Aurion”) was served on 
Ms Bilos and, also on her solicitor, Mr Noel Whitehead. 

7 The grounds of this application are as follows:- 
“1. The “appeal” is incompetent in that it discloses no recognized ground of appeal whatsoever.  It is not an 

appeal that is recognized by the Industrial Relations Commission Regulations 1985. 
PARTICULARS 
The Industrial Relations Commission Regulations 1985 prescribe the contents and requirements for an 
appeal.   
The relevant sub-regulation provides as follows:- 
Regulation 29(1) … 
Regulation 29(2) of the Industrial Relations Commission Regulations 1985 (as amended) 
Without affecting the specific provision of the foregoing subregulation, it is not sufficient to allege that a 
decision or part of it is against the evidence or the weight of evidence or that it is wrong in law; the notice 
must specify the particulars relied on to demonstrate that it is against the evidence and the weight of 
evidence and the specific reasons why it is alleged to be wrong in law. 

… 
The “appeal” in this matter does not even seek to comply with the forgoing requirements. 
The schedule to the “appeal” does no more than make the bold, yet utterly bare, assertions that the learned 
Commissioner erred in finding, accepting, doubting and considering certain matters (save and except for 
ground of “appeal” A(c) which contains no such verb at all). 

2. The Industrial Relations Commission Regulations 1985 provide for the lodging and serving of appeal books 
as follows:- 

… 
Neither the respondent to this “appeal” or it’s agent have been served with an appeal book. 

3. Non-compliance with the Regulations is governed by regulation 93 which provides as follows:- 
Regulation 29(10) Appeal Book… 
FBA 25 of 2003 discloses no recognizable ground of appeal whatsoever.  It is therefore inappropriate that 
the current void be purported to be amended, or that it be otherwise dealt with in a manner that leaves it 
afoot.  It is so completely irregular that it is appropriate to set it wholly aside. 

4. The applicant herein seeks an Order that Matter No. FBA 25 of 2003 be wholly set aside.” 
The application is made pursuant to s.27 and/or s.49 of the Act. 

8 The first main ground of this application by Aurion was that there was a failure by Ms Bilos to comply with regulation 29 of 
the Industrial Relations Commission Regulations 1985 (as amended) (hereinafter called “the Regulations”), in that, in 
particular, regulation 29, which requires, to paraphrase it, prescribed particulars to be provided in a notice of appeal of 
allegations of errors of fact or law which are made. 

9 Further, and more seriously, the case for Aurion upon this application was that there was no arguable or seriously arguable 
case on appeal.  It was also asserted that to allow the appeal to proceed would be to the prejudice of Aurion. 

BACKGROUND 
10 It is necessary to mention briefly the background to this matter. 
11 The above-named appellant employee, Ms Bilos, was employed by the above-named respondent company, Aurion, as an 

underground geo-technician at mining operations conducted by Aurion at Mt Pleasant in the Eastern Goldfields of this State. 
12 On 5 December 2002, Ms Bilos, as applicant, made application to the Commission, pursuant to s29 of the Act, claiming that 

Aurion as her employer had harshly, oppressively and unfairly dismissed her in that it or they had dismissed her by making her 
position redundant, and, one assumes, retrenching her, when there was no true redundancy.  The case at first instance was 
opposed by Aurion whose case was that the dismissal was fair for a number of reasons, and that, in any event, Ms Bilos had 
resigned.  After hearing the matter, the Commissioner at first instance made its determination to dismiss the application and did 
so. 

13 The following facts were found by the Commissioner at first instance and do not seem to be in issue in these proceedings.  
Ms Bilos was employed by Centaur Mining and Exploration, Mt Pleasant Operations, and then by the new miner at that site, 
Goldfields Pty Ltd.  Goldfields Pty Ltd later merged with Delta Gold to form the respondent, Aurion.  Ms Bilos commenced 
employment with Aurion on 8 April 2002, pursuant to a contract which she accepted (see AB 218), continuing to work as an 
underground geo-technician. 

14 In January 2002, she advised her employer that she was pregnant.  Arrangements were made between Aurion and Ms Bilos on 
24 May 2002 by a confirmatory letter (see page 227 (AB)) that she would commence maternity leave on 1 July 2002 and 
return to work as an underground geo-technician on 1 October 2002. 

15 By the time that she returned to work, there were no underground geo-technicians employed by Aurion and her job was or had 
been made redundant.  Her contract of employment, according to Aurion’s parental leave policy, entitled her, if the position 
which she occupied prior to going on maternity leave no longer existed due to a restructuring of the work section, to have 
determined by the manager a position comparable in status and equal in pay to that of the employee’s former position.  Such a 
determination was made or purported to be made.  Of course, it was Aurion’s position that those terms did not, in fact, apply to 
her because she had not qualified for maternity leave by serving as an employee for 12 months, which was the qualifying 
period for maternity leave.  However, she was, in any event, offered a new position by letter of 29 October 2002 (see AB 228), 
namely that of data base technician. 
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16 On 5 November 2002 (see AB 230), she wrote to Aurion refusing the position because it was not comparable with her 
previous position because of a pay difference.  This assertion was disputed by Aurion, and, in fact, disputed in correspondence 
with her (see AB 231). 

17 She did, however, cease her employment as a result and alleged that she had been unfairly dismissed, a proposition which was 
denied by Aurion, and, indeed, it was found, at first instance, that there was no dismissal but a resignation. 

PRINCIPLES 
18 I refer to the canvassing of a number of principles relevant to this application in Moylan v Chairman of Commissioners, City of 

South Perth Council (2002) 82 WAIG 2649 at 2652-2653. 
19 I want to observe that this Commission is not a court of pleading and matters such as this are required to be considered in 

accordance with s26(1)(a) and (c) and s27(1)(l), (m) and (v) of the Act (see also s6(c) of the Act). 
20 It is trite to observe that the provision of particulars cannot remedy a defect in “pleading”, nor can it make a case or a strong 

case where no case or a flimsy case exists.  Where there is an application for particulars it would not on the face of it have 
merit if no request for particulars was first made.  However, this was not an application for particulars but an application to 
dismiss the appeal pursuant to s27(1) and s49(5) of the Act. 

21 Frequently and desirably, defective “pleadings” should be cured by the delivery of particulars, usually voluntarily and without 
recourse to the Commission. 

22 If the failure to give full or proper particulars renders the “pleadings” defective, the application is then one properly to strike 
them out, although an application for particulars is often made in the same application as an alternative claim to strike the 
matter out (see Rubenstein v Truth and Sportsman Ltd [1960] VR 473 and H Nominees Pty Ltd v Galli (1979) 40 FLR 242). 

23 This application is akin to an application for the summary determination of an action before trial, because s27(1)(a)(iv) and 
s49 of the Act enable any matter including an appeal to be dismissed “for any other reason”.  Such a “reason” obviously 
includes the reason that the appeal will not succeed in that it is not “arguable” or not “fairly arguable” (see Moylan v Chairman 
of Commissioners, City of South Perth Council (op cit) at pages 2652-2653, citing Gummow and Hayne JJ in Jackamarra v 
Krakouer [1998] 195 CLR 516 at 527-529). 

ISSUES AND SUBMISSIONS 
24 The first question is whether the issues arising from the “summary” determination of the appeal should be resolved against 

Ms Bilos.  That was the substance of Aurion’s case along with the submission that the appeal was defective and invalid 
because there were not any or any sufficient particulars of the grounds of appeal as prescribed by regulation 29(2) of the 
Regulations, and further because to permit the appeal to proceed would be to the prejudice of Aurion. 

25 Let me observe that the grounds of appeal as drafted are not particulars which comply with regulation 29(2). 
26 That was apparent from the grounds which do not at all give necessary particulars of the alleged errors of law or fact (see 

grounds (a), (b), (c), (d), (e), (f), (g), (h), (i) and (j)) ((ie) on a fair reading, they do not or do not sufficiently specify the 
particulars relied on to demonstrate that the decision or parts of it are against the evidence and/or the weight of the evidence or 
the reasons why the decision is wrong in law). 

27 Further, the grounds do not challenge all of the findings which it is necessary to challenge and that was conceded by counsel 
for Ms Bilos upon this application. 

28 First let me say that the absence of prescribed particulars is, for the reasons and on the authorities which I have stated above, 
remediable and requires, having regard to s26(1)(a) of the Act, that Ms Bilos be given an opportunity to remedy the situation, 
but only if there is an “arguable” or “fairly arguable” case.  I would not therefore accede to any application to dismiss the 
matter for lack of prescribed particulars for those reasons. 

29 Aurion’s case was this, inter alia.  The decision at first instance was a discretionary decision as that is defined in Norbis v 
Norbis [1986] 161 CLR 513 and Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194.  It was 
submitted that Ms Bilos was not entitled to maternity leave with Aurion, not having been employed for the qualifying period of 
12 months by Aurion and the Commissioner at first instance so found and there was no appeal against that. 

30 It was submitted for Aurion, too, that the discretionary finding by the Commissioner at first instance that the dismissal was not 
unfair was not in error because:- 

(a) Aurion granted maternity leave on an ex gratia basis. 

(b) Aurion offered Ms Bilos a position on her return to work which was equal in status, pay and responsibility to 
her former position. 

(c) Aurion had the ability to vary Ms Bilos’ role and responsibility, in any event. 

31 For those reasons, it was submitted that, on a correct application of the principle in House v The King [1936] 55 CLR 499 and 
Gromark Packaging v FMWU 73 WAIG 220 (IAC) the appeal could not possibly result in the decision at first instance being 
overturned. 

32 Next, it was submitted that the appeal could not succeed because the Commissioner at first instance had made findings based 
on his view of the credibility of the witnesses, whom, of course, he had seen and there was no reason to overturn those 
findings.  The authorities on this point are well known and include Devries and Another v Australian National Railways 
Commission and Another [1992-1993] 177 CLR 472, Fox v Percy (2003) 197 ALR 201 and State Rail Authority of NSW v 
Earthline Constructions Pty Ltd (in liq) (1999) 73 ALJR 306 (HC). 

33 For Aurion, it was submitted that Aurion would be prejudiced in being required to defend the appeal on three counts:- 

(a) That it would have to defend an appeal which had no chance of success. 

(b) That Aurion faced the prospect of the appeal causing it prejudice to proceedings involving it and Ms Bilos on 
the same basis in the Equal Opportunity Tribunal based on the same factual position as the proceedings at first 
instance in this matter and which would be considered on this appeal. 

(c) That the appeal was a sham. 
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34 It was also submitted that the decision of the Commissioner at first instance would be devalued in any proceedings in the 
Equal Opportunity Tribunal because there has been an appeal instituted against the decision of the Commissioner at first 
instance in the Full Bench. 

35 The argument then goes on to say that Aurion may well then have to seek an adjournment of the Equal Opportunity Tribunal 
proceedings until these proceedings are completed.   

36 Further, it was submitted that the existing grounds of appeal do not attack the important finding made by the Commissioner at 
first instance in the following terms:- 

“I find that the applicant did not serve the qualifying period to trigger the parental leave and it must only be assumed that the 
Respondent decided to apply its conditions ex gratia.” 

That is so. 
37 It was also submitted that the existing grounds of appeal do not attack the finding that a position offered to Ms Bilos upon her 

return from maternity leave, namely database technician, was not equal in responsibility and pay to her former position as 
underground geo-technician.  That also is so. 

38 It was submitted that the appeal was a sham and our attention was drawn to some errors in the typing and other errors in the 
grounds of appeal. 

39 For Ms Bilos it was submitted that the right of an appeal is an important one and should be preserved (see Da Cunha v 1929 
Holdings Pty Ltd (1983) 63 WAIG 1514 at 1515), and that this application was not a substitute for the hearing and 
determination of the appeal on its merits. 

40 It was also submitted that the submissions concerning the existence of other proceedings in the Equal Opportunity Tribunal are 
irrelevant. 

41 Next, it was submitted that those findings not currently challenged in the grounds of appeal could be challenged in amended 
grounds of appeal and the first draft of proposed amendments to the grounds of appeal was handed up. 

42 The submissions for Ms Bilos were, too, that whilst the grounds for appeal were improvable they did in fact comply with the 
Regulations.  Further, and significantly, it was submitted that there were a number of errors in the findings of fact.  It was 
further submitted, for example, that the job was made redundant and there was evidence to that effect (see pages 86-87 (AB)). 

43 It was also submitted that there was a process of discussion entered into about what the new position being offered to Ms Bilos 
was when she returned to work. 

44 The Full Bench was referred to paragraph 16 of a contract of service (see page 243 (AB)) which contract of service 
Mr Cameron had submitted did not apply whilst Ms Crawford submitted that it did.  It was then Ms Bilos’ contention that that 
term of the contract had been breached because she was not offered a comparable contract of employment if her position were 
made redundant.   

45 It was also submitted that Ms Bilos had not resigned but had been dismissed.  Further, it was submitted that the findings as to 
credibility were defective or inadequate in that there was no apparent consideration of the different issues and no assessment of 
credibility in relation to them (see paragraph 57 of the reasons for decision at first instance).  It was submitted that this 
approach was wrong in principle. 

46 It was therefore submitted on behalf of Ms Bilos that, within the principle laid down in Moylan v Chairman of Commissioners, 
City of South Perth Council (op cit), there was a sufficient argument capable of being advanced to the Full Bench to justify the 
appeal proceeding. 

47 Whilst it was conceded that the findings that a job of equal status had not been challenged and that the contract of employment 
had enabled her employment role to be varied, as the finding was not also challenged on appeal, it was submitted that they 
would be in any amended grounds. (See clause 1 on page 220 (AB) which was relied on). 

48 It was also submitted that the fact that there were proceedings concurrent in the Equal Opportunity Tribunal was irrelevant. 
CONCLUSIONS 

49 On those facts, as found by the Commissioner at first instance, there arose a number of issues.  First, as Mr Cameron 
submitted, there is no attack in the grounds of appeal on the two findings identified in paragraphs 68, 82 and 91 of the reasons 
for decision.  However, as Ms Crawford submitted, that can be remedied by amended grounds of appeal.  I agree with that 
submission. 

50 An issue also arises whether the maternity leave afforded was gratuitously or ex gratia afforded or not or whether the parties 
had by agreement made it a term of the contract of employment, in any event.  It is trite, too, to observe that to characterise 
something as gratuitous or ex gratia does not mean that it is, nor does it mean in particular that it is not something done 
pursuant to an obligation under a contract. 

51 The Commissioner at first instance also found that there was no jurisdiction because there was no constructive dismissal, there 
having, in fact, been a resignation by Ms Bilos as was the case for Aurion. 

52 Aurion’s position is that the maternity leave policy was not a term of Ms Bilos’ contract of employment.  However, it also, at 
the same time, relies on a right to direct her to change “roles” in her employment, as part of the contract of employment even if 
it is found in the parental leave policy.  For Ms Bilos it was submitted that even if it were a term of her contract of 
employment, it was not relevant to this matter.  That, it was submitted, was because what was occurring was that her position 
had been made redundant and therefore abolished, and she was being offered a contract of employment in a new position 
pursuant to the parental leave policy which, as I understand the argument for Ms Bilos, was a term of her contract of 
employment.  It will be clear that those questions raise an issue and that there is an arguable case on appeal. 

53 Ms Bilos’ grounds of appeal already allege that there was a constructive dismissal in that she was not offered a comparable 
position when she returned from maternity leave.  Implicit in that is the allegation that she “was pushed” and “did not jump” as 
was said in The Attorney-General v WA Prison Officers’ Union (1995) 75 WAIG 3166 (IAC) by Kennedy J.  There is, of 
course, involved in that question a consideration of whether Ms Bilos in fact resigned and was not dismissed having particular 
regard to her letter of 5 November 2002 to Aurion. 

54 It is very much Aurion’s case, inter alia, that there is no serious issue to be tried because if Ms Bilos were dismissed she was 
dismissed fairly in that Aurion granted her maternity leave on an ex gratia basis, Aurion offered her a comparable position, and 
Aurion had the ability to vary her role and level of responsibility, in any event. 
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55 A question still arises on that basis whether the contract required a comparable position to be offered to her, whether it was, 
and whether, if there was a failure to offer the same, that constituted an act of the employer effectively and unfairly dismissing 
her.  The case for Ms Bilos is arguable on that basis alone. 

56 Accordingly, so the submission went, the discretion, for the reasons which were submitted for Aurion, could not be readily 
said to have miscarried at first instance. 

57 However, an issue arises whether the dismissal, if dismissal it was, was unfair because Ms Bilos was not offered a comparable 
position when she was made redundant, and that might be said to be unfair.  Further, if that provision was a term of her 
contract and there was a breach, a question arises whether that alone constituted the dismissal unfair. 

58 Further, there is the overall question about what the terms of the contract were. 
59 Next, if there were a dismissal, a question arises whether it was unfair, having regard to all of the circumstances of the case, 

including those as I have outlined them above.  Part of the question would involve a consideration of matters not confined to, 
but such as what Ms Bilos’ obligations and rights under the contract were and what Aurion’s obligations and rights under the 
contract of employment were. 

60 The next question is whether there was any breach of the contract, and the next question is whether the dismissal was lawful, 
and next whether it was harsh, oppressive and unfair.  In the end, if there were a dismissal, all of those matters have to be 
considered and the question of whether they were properly considered is, as I have expressed it, fairly arguable. 

61 As Mr Cameron correctly submitted, a question of credibility arose at first instance.  There was a finding by the Commissioner 
at first instance, which in that respect went against Ms Bilos (see paragraphs 57, 58, 59, 60, 61, 62 and 82, 83 and 84 of the 
decision at first instance, page 24(AB)). 

62 However, the submission for Ms Bilos was that such a finding was challengeable since insufficient reasons were given for so 
finding.  In other words, there was no analysis by the Commissioner of why the evidence of Ms Bilos should not be preferable 
to that of the other witnesses.  That point is arguable in this case upon a fair reading of the reasons expressed by the 
Commissioner. 

63 Next, there was raised the question of concurrent proceedings on the same factual basis in the Equal Opportunity Tribunal.  It 
would seem from what Mr Cameron submitted that this application was made after the proceedings in this matter at first 
instance had been completed. 

64 For Aurion it was submitted that to allow this appeal to proceed when those proceedings were a foot in the Equal Opportunity 
Tribunal was prejudicial to Aurion.  That was because the fact that this appeal was in existence would reduce the strength of 
the decision at first instance in the eyes of the Equal Opportunity Tribunal, as I understood the submission.  Further, it was 
submitted that the fact that this appeal was proceeding might weaken the case for Aurion in the Equal Opportunity Tribunal.  
Inter alia, then, therefore, as I understood the submission, Aurion would be required to apply and argue for an adjournment of 
those proceedings.  

65 I do not think that that question of prejudice is at all relevant.  The main question in this matter is whether there is an arguable 
appeal or a fairly arguable appeal within the principles laid down in Moylan v Chairman of Commissioners, City of South Perth 
Council (op cit) and the cases cited therein.  Second, there are principles of law relating to the desirability of concurrent 
proceedings taking place and whether Aurion applies to adjourn those proceedings and what the Equal Opportunity Tribunal 
does about such an application is a matter for the Tribunal, for Aurion and for Ms Bilos in those proceedings.  The argument is 
simply not relevant. 

66 I am not persuaded either, for those reasons which I have expressed, that the appeal is a sham. 
FINALLY 

67 For those reasons, in fact, I was satisfied that there was an “arguable” or “fairly arguable” case on appeal, and I agreed with 
my colleagues to dismiss the application of Aurion and made orders for leave to amend the grounds of appeal and for the 
provision of particulars if requested by Aurion. 

COMMISSIONER P E SCOTT: 
68 I have had the benefit of reading the Reasons for Decision of His Honour, the President.  I agreed that there is an arguable or 

fairly arguable case on appeal and accordingly agreed to dismiss the application to strike out the appeal. 
COMMISSIONER J L HARRISON: 
69 I have had the benefit of reading the Reasons for Decision of His Honour, the President.  I agree with those reasons and have 

nothing to add. 
THE PRESIDENT: 
70 For all of those reasons, the application to set aside the appeal was dismissed. 
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Decision Application to set aside or dismiss appeal dismissed; Other orders and directions made 
Appearances 
Appellant  Ms C P Crawford (of Counsel), by leave 
Respondent  Mr A N Cameron, as agent 
 
 

Order 
This application to set aside or dismiss appeal No. FBA 25 of 2003 having come on for hearing before the Full Bench on the 14th 
day of October 2003, and the Full Bench having heard Mr A N Cameron, as agent, on behalf of the respondent, and 
Ms C P Crawford (of Counsel), by leave, on behalf of the appellant, and the Full Bench having determined that the application to 
set aside or dismiss the appeal should be dismissed, and that reasons for decision will issue at a future date, and the parties herein 
having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 14th day of October 
2003, ordered and directed as follows:- 

(1) THAT the respondent’s application for the setting aside or dismissal of appeal No. FBA 25 of 2003 be and is 
hereby dismissed. 

(2) THAT leave be and is hereby granted to the appellant to file and serve the amended grounds of appeal by close of 
business on Tuesday, the 21st day of October 2003. 

(3) THAT leave be and is hereby granted to the respondent to file and serve a request for further and better particulars 
by close of business on Tuesday, the 28th day of October 2003. 

(4) THAT the appellant file and serve an answer to that request by close of business on Tuesday, the 4th day of 
November 2003. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an appeal by the above-named appellant, Ivy Danielle Bilos, wrongly referred to in the appeal documents as “Ivy 

Bilos” (hereinafter referred to as “Ms Bilos”), which is brought against the decision of the Commission, and the whole of that 
decision given by the Commission, in matter No 1991 of 2002 on 14 August 2003. 

2 The appeal is brought pursuant to s49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”). 
3 The decision is constituted by an order dismissing an application made by Ms Bilos to the Commission pursuant to s29(1)(b)(i) 

and (ii) of the Act. 
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GROUNDS OF APPEAL 
4 The appeal is brought on the following grounds, as amended:- 

“A. Grounds of Appeal 
The learned Commissioner erred 
(a) in fact and law in finding the Appellant’s letter to the Respondent dated 5 November 2002 constituted a 

resignation (AB 25, para 92); 
Particulars 

(i) The plain words of the letter speak of return to work, rather than termination of employment (AB 
227). 

(ii) Contemporaneous correspondence between the parties reflects a mutual understanding (AB 230 and. 
AB 231) that the Appellant declined to accept the position offered by the letter (AB 230) rather than 
resigning. 

(iii) Failed to give effect to the Appellant’s entitlement to maintenance of the terms and conditions of her 
employment pursuant to the contract of employment dated 3 April 2002 (“the Contract of 
Employment”) (Clause 1(b) Exhibit W1, AB 218). 

(iv) Gave no weight to evidence that the respondent’s offer dated 29 October 200 (sic) (Exhibit W5, AB 
228) was in breach of the contract of employment clause 1(b). 

(v) The Appellant’s letter did not bring the employment relationship to an end. 
(vi) The Respondent’s failure to offer a position which complied with clause 1(b) of the Contract of 

Employment effectively brought the contract to an end, at the initiation of the employer. 
(b) in fact and law in finding that the Appellant was not constructively dismissed when the evidence properly 

considered was that the positions offered to the Appellant were not comparable in status, conditions and 
remuneration to her pre-maternity leave position (AB 25, para 92); 

Particulars 
(i) The contract of employment specified that the terms and conditions of employment would continue 

to apply irrespective of any changes to Role Definition or level of responsibility during the course of 
employment (AB 220). 

(ii) The terms and conditions of the Appellant’s portion of underground geotechnician included shift 
work and salary package of $62,303 exclusive of superannuation (AB 218). 

(iii) The terms and conditions to which the (new) position offered by the respondent (AB 228) was 
subject, were less favourable, and in breach of the contract of employment. 

(c) in fact and law in finding the Commission had no jurisdiction pursuant to Section 29(l)(b)(i) and the 
Appellant had no status to bring the application to the Commission (AB 25 para 93); 

(d) in law and fact in the approach taken to findings of fact and credibility of witnesses in that findings on 
credibility were made in the abstract rather than as a consequence of consideration of the evidence on 
particular issues and without providing any or any adequate reasons (AB 21, para 57); 

Particulars 
(i) No or no adequate reasons were given for adverse conclusions regarding the Appellant’s credibility 

(AB 21 para 57); 
(ii) Criticism that the Appellant only gave as much information as was necessary to answer the question 

was unreasonable. 
(iii) No evidence was cited, or available, to support the adverse conclusions regarding the Appellant’s 

credibility. 
(iv) The findings regarding credibility of Mr Reid with respect to the dispute between him and the 

Appellant about her continuing to work underground prior to confinement were not justified by 
reference to the evidence, and were not capable of being supported by the evidence (AB 21, para 59, 
AB 38 and 131) 

(vi) Ignored that Mr Hall and Mr Hadlow had discussed the evidence (AB 158); and 
(vii) Mr Reid questioned the Appellant’s performance later resiling from that. (AB 148-150). 

(e) in law and fact in finding the respondent’s behaviour regarding communication of its decision to replace 
underground geotechnician with qualified geologists was reasonable in the circumstances when it failed to 
inform the appellant as to the likelihood of restructure prior to that decision and consult with her as to its 
impact upon her (AB 24, paras 79-81); 

(f) in fact by finding that the position of database technician offered to the appellant at Kundana was of equal 
pay to the underground geotechnician position in that such a finding was contrary to the evidence and 
inconsistent with the contract of employment. (AB 24, paras 82 and 84); 

Particulars 
(i) Contract of Employment (Exhibit W1, AB 218-224) provided for $62,303 exclusive of 

superannuation and terms and conditions of employment to continue to apply irrespective of 
changes to role definition or level of responsibility. 

(ii) The parental leave policy, incorporated in the contract of employment obliged the respondent to 
offer a position comparable in status and equal in pay. 
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(iii) The Respondent’s offer proposed less favourable conditions including a lower salary, exclusive of 
superannuation, and no shift work (AB 228). 

(iv) The finding was inconsistent with the respondent’s evidence that it had reduced the Appellant’s 
previous salary package by 12%. (AB 231) 

(g) in law and fact in finding that the respondent gave a proper description of the alternative position of 
database technician by Mr Hall to enable the appellant to make an informed decision (AB 24, para 82); 

(h) in law and fact in failing to give any or sufficient weight to the evidence of Ms Gleeson that the database 
technician position was different in nature and responsibility at the time it was offered to the appellant as 
distinct from the date of the hearing and there was insufficient evidence to support the finding no diminution 
in the status of the work (AB 24, para 88); 

Particulars 
(i) The evidence of Ms Gleeson focussed on developments within 6 months prior to hearing, a period 

after termination of the Appellant. (AB 180-181, 183). 
(i) in fact by finding that the position of database technician and underground geotechnician were of equal 

status when the former was offered to the appellant, when such finding was not open on the evidence (AB 
24, para 82 and 91); 

(j) in law and fact in finding that the appellant accepted the position at Kundana and a (new) contract was 
formed (AB 24, para 82-3, 86) 

Particulars 
(i) The finding is contrary to the evidence that the position at Kundana was formally offered by the 

respondent by letter dated 29 October 2002 (AB 228). 
(ii) The finding is inconsistent with the existence of the contract of employment since at least 

March/April 2002 which continued until terminated by the respondent (AB 218 and 231). 
(k) in law and fact in finding that the appellant’s advice that she would not return to work on 7 November 2002 

was a rejection of the (new) contract of employment in that there is no evidence that the contract of 
employment (Exhibit W1) had hitherto come to an end (AB 24, para 87); 

(l) In law and in fact by finding that the Appellant did not serve the qualifying period to trigger the parental 
leave and that the Respondent applied its parental leave policy ex gratia (AB 22 para 68). 

Particulars 
(i) The evidence established that the Appellant was employed in the same position by the Respondent’s 

predecessors (AB 34). 
(ii) The respondent did not, by evidence negative continuity of service by the Appellant with 
the respondent’s predecessors (AB 81). 

(iii) The parental leave policy was the policy of Delta Gold Group (AB 240 and 171) and applies to 
employees of the Group. 

(iv) Alternatively, by its letter dated 24 May 2002 (AB 227) the respondent varied the contract of 
employment to incorporate the parental leave policy and thereafter conducted itself as if bound by 
its terms until the Appellant’s application dated 5 December 2002 (AB 227 and 231). 

(v) Alternatively the Respondent is estopped from denying the application of the parental leave policy 
to the Appellant on the basis of its representations and conduct (AB 227). 

(m) in law and fact by giving weight to extraneous or irrelevant matters when reference was made to the 
appellant having previously received a redundancy payment, quantifying that payment and describing it as 
extremely generous and further that the Respondent had paid the Appellant six weeks pay under the parental 
leave policy (AB 25, para 95 and 96). 

(n) In law and fact in that the Commissioner failed to find that the Respondents failure to offer the Appellant a 
position comparable in status, equal in pay and upon terms and conditions she had enjoyed prior to 
maternity leave constituted a breach of the contract of employment and repudiation thereof, and/or was an 
unfair dismissal. 

(o) In fact by finding that the Appellant had received a redundancy payment when the respondent took over the 
operations of the predecessor company (AB 25, para 95). 

Particulars 
(i) The unchallenged evidence of the Appellant that Centaur Mining was the original employer (AB 34) 

and received the redundancy payment from that entity (AB 81). 
B. The Appellant seeks an order quashing the decision and order at first instance, substituting such decision 

and order with an order that the Respondent did unfairly dismiss the Applicant and awarding such 
compensation as determined.” 

5 She alleged that she was unfairly dismissed on 7 November 2002 and claimed that she was denied contractual benefits to 
which she was entitled.  She first of all sought reinstatement, but did not pursue that claim.  The application was opposed by 
the above-named respondent, Aurion Gold (hereinafter referred to as “Aurion”). 

BACKGROUND 
6 Aurion, at all material times, was an employer carrying on the business of mining at Kalgoorlie in the state of Western 

Australia, and, in particular, at Mt Pleasant. 
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7 It was common ground that Ms Bilos was employed by Centaur Mining and Exploration at its Mt Pleasant Operations in 
March 2000.  Centaur Mining went out of business and was replaced by “Goldfields Pty Ltd”.  When this occurred, Ms Bilos 
was paid a redundancy payment.  Later, Goldfields Pty Ltd merged with Delta Gold to form Aurion. 

8 On 28 March 2002, Aurion offered to Ms Bilos a contract of employment as an underground geotechnician located at Mt 
Pleasant in the Eastern Goldfields.  The contract was accepted, and she continued to work at Mt Pleasant at the Quarters Mine 
as an underground geotechnician.  Although Aurion was later taken over by Placer Dome Pty Ltd, it was common ground 
between the parties, that, at the material times, Ms Bilos’ employer was Aurion.  The contract, in the form of a letter, is dated 
26 March 2003, and was accepted by Ms Bilos by signature on 3 April 2004.  (Exhibit W1). 

9 The work of an underground geotechnician, and the work which Ms Bilos performed, is to give directions to drillers and to the 
operators of machines called “jumbos”.  She was also required to map and sample the faces and provide the raw data from that 
mapping to geologists so that a geological picture of the ore body could be developed.  They are not academically qualified but 
need mine experience she said.  The work was shift work, and, according to Ms Bilos’ evidence, sometimes underground 
geotechnicians made decisions that are literally worth hundreds of thousands of dollars. 

10 The work which Ms Bilos was doing was shift work on a permanent roster.  
11 It was not in issue, on the appeal, that she was a competent underground geotechnician, as the Commissioner at first instance 

found. 
12 In January 2002, Ms Bilos advised the acting senior geologist of her employer, Mr Michael Stott, and then Mr Haydn Robert 

Hadlow, who was then geology manager for Aurion, that she was pregnant.  She and Mr Hadlow discussed how to deal with 
the matter.  He told her that her job was pretty safe.  Her evidence was that Mr Hadlow was satisfied that she could continue to 
work underground as long as she wanted to, and that there would be medical support for her safety.  This was in accordance 
with the parental leave policy.  At the request of Mr Gregory Mincham, the senior human resources officer and Mr Hadlow, 
she obtained the required medical certificate and also gave him the date when she was due to have her baby. 

13 In mid February 2002, Mr Andrew Dennis Reid commenced employment with Aurion as a senior underground geologist.  
Mr Hadlow was his supervisor.  When he commenced, Ms Bilos was on rostered days off.  On her return, she saw him, and he 
informed her that she should not be working underground whilst she was pregnant.  They had an argument about it, she said.  
She had some concern about this, she said, because from her discussions with Mr Hadlow, she understood that Aurion was 
happy that she continue to work underground whilst she was pregnant, so long as she was medically cleared to do so. 

14 The evidence was, further, Mr Reid was still not satisfied and made enquiries to see if there were surface jobs available for her 
at other mines.  He discussed the alternatives and her going on leave with her, four or five times. 

15 She reported these discussions to Mr Hadlow, and, as a result, continued to work underground.  However, shortly before her 
baby was born, she decided that she should cease to work underground.  In April 2002 she gave notice to her employer that she 
wished to commence parental leave, and eventually finished working on 26 April 2002, underground. 

16 On or about 16 May 2002, she gave notice, by a leave form, to her employer that she wished to commence parental leave. 
17 Mr Hadlow, by letter dated 24 May 2002, (see exhibit W4, page 227 of the appeal book (hereinafter referred to as “AB”)), 

confirmed that she would commence leave on 1 July 2002 and return to work on 1 October 2002 in the position of 
underground geotechnician.  By the letter, Mr Hadlow confirmed that, if Ms Bilos intended working through the six weeks 
prior to the delivery date, then Aurion would require a doctor’s certificate certifying that she was fit for work in her current 
position.  She agreed with her employer that her working hours would be reduced prior to her going on leave, but that her 
salary would not.  Her leave credits, however, were reduced to make up the resulting shortfall. 

18 Ms Bilos was informed, too, that she would receive three weeks parental leave in accordance with the Aurion parental leave 
policy and three weeks pay on her return.  However, this was expressed to be conditional upon her reimbursing the three weeks 
pay if she did not return to her employment with Aurion. 

19 By the same letter (see exhibit W4, page 227 (AB)), she was asked to confirm her intention to return to work at least four 
weeks before doing so.  Mr Hadlow agreed that he advised her in that letter that she would return to work as an underground 
geotechnician on 1 October 2000.  That was an erroneous referral to the year which was 2002 (see page 112 (AB)). 

20 Ms Bilos went on parental leave and gave birth to her baby on 23 July 2002.  On 26 September 2002, she contacted Mr Reid 
because she was due to return to work on 1 October 2002 and wanted to extend her leave for one month.  Further, she wished 
to know, she said, what was happening at the mine.  Whilst she was away, Mr Hadlow had decided to make all of the 
underground geotechnicians redundant and to replace geotechnicians with geologists.  This he said was done in early 
September 2002, but he told no one that her job was redundant (see page 115 (AB)).  However, Mr Reid said in evidence, that 
he talked to Mr Hadlow and they decided tentatively to make the technician positions redundant, in August 2002.  Mr Reid 
said in evidence that he talked to the other underground geotechnicians about this decision, but not to Ms Bilos.  He did 
nothing until Ms Bilos contacted them.  He did not tell her about the decision when she rang in September 2002, he said, 
because she had not been made redundant then.  For the first time, and in this telephone call, Mr Reid told her however, 
Ms Bilos said, that the underground geotechnician job ((ie) her job) no longer existed at the mine, or any of the sites.  She had 
no contact from mine management staff after she went on leave.  She said that she was peeved because this was a major 
change to her employment and no one had contacted her.  She then asked where and how she would get a start.  Mr Reid told 
her that she should come to the mine and have a discussion with him. 

21 Soon after, she had a meeting with Mr Reid to discuss her future employment.  She told him that she wished to work 
underground or to reach agreement for a suitable alternative position.  Two other jobs were discussed, and neither of them did 
Ms Bilos consider compared at all in responsibility and/or status to her job as an underground geotechnician.  She said that she 
did not, during the conversation with Mr Reid, at all accept that her job no longer existed.  There is no doubt that, at least 
before the telephone call to which I have referred, she had not been told that the underground geotechnician job had gone. 

22 In early October 2002, she discussed a potential job with Ms Delwyn Jane Skinner, Aurion’s human resources superintendent, 
including the contentious issue of the salary for any new position.  She had discussions about what other jobs were available, 
with Ms Skinner.  Ms Bilos informed both Mr Hadlow and Mr Reid that she was not happy with what occurred and that four 
options for other jobs were not really suitable.  Ms Skinner in the end, for Aurion, offered her a position as a database 
technician at Kundana.  However, Ms Skinner told her that she would, if she accepted that position, be paid about $8,000.00 to 
$9,000.00 less than the $68,465.00 per annum including superannuation, which she was paid as an underground geotechnician.  
Ms Bilos informed Ms Skinner that she could not afford a large reduction in pay. 
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23 On 28 October 2002, Ms Bilos was driven to Kundana by Ms Skinner to meet the geologist in charge there, Mr Mark Darrell 
Caerlyon Hall, who was the person under whom she would be working were she to accept the new position.  However, 
Ms Bilos’ opinion was that the responsibilities would be a great deal less, and there was no promise of shift work, the pay for 
which would help her out at home.  Further, her partner was on rehabilitation, there was no child care available in Kalgoorlie, 
and there was no “flexibility”, she said. 

24 At page 52 (AB) she was asked:- 
“Now on that point did you accept the position at Kundana?” - - - “I guess, yeah.  I said . . . basically, they weren’t 
prepared to change anything or offer me anything else and I said, “Well if this is all the options I’ve got then I’ll 
have to . . . well, I’ll take the Kundana . . Kundana job”. 

 In cross-examination (see page 77 (AB)) she agreed that she orally accepted the job.  About a week later, in fact 29 October 
2002, she received the letter offering her the position. 
The exchange continued as follows (see page 77 (AB)):- 

“Yes and it was as a result of that conversation with Delwyn Skinner that you went and visited the site?” . . . “Yes, 
that’s right.” 
“Yes, and at that stage when you visited the site there was absolutely no indication from you that there was any 
prospect that you were not accepting the job?”   
“Well, I didn’t go out there to make my mind up. I just . . . well, I did go out there to make up my mind, I suppose.  
I wanted to have a look around, see what was going on, see what . . . well, possibly could be doing.  Yeah, I didn’t 
make any definite . . .”. 
“No, but you’d . . . you’d told Delwyn that you . . . it wasn’t until 5 November when you phoned Delwyn that the 
company had any reason at all to suppose that you were not accepting the job.  In other words . . .?  No.” 

25 Ms Bilos then went on to say that the date when she communicated that she was not accepting the job was 5 November 2002.  
She said in evidence, and it was not disputed, that she could not accept the position because she just could not afford a drop in 
pay of that amount, which she described variously as $8,000.00, $8,500.00 or $9,000.00; but which would seem to have been 
in the order of $7,000.00. 

26 It was also quite clear, on the evidence, that whilst the hourly rate of pay in her previous position was not reduced in the offer 
of the new position, the total reduction in hours per annum effected a substantial reduction in remuneration namely, 12%, 
reducing the total package to $60,249.00 per annum.  No one, she said, at Kundana, had given her any information about what 
she would be doing.  She said that she found it a joke.  Mr Mark Darrell Caerlyon Hall, the geologist there, said that he thought 
that he had given her a general overview of what the requirements of the job were.  However, due to the reduction in the pay 
offered, Ms Bilos said, she was unable to accept the position.  The pay she said, was a big consideration as were the hours, no 
shift work and the loss of her previous job as an underground geotechnician.  There was no job description however, she said.   

27 Ms Bilos also said that the jobs mentioned to her did not compare in responsibility to that of an underground geotechnician.  
She said that she did not understand why it was not possible to organise to do the Kundana job in shifts and not “permanent 
day shift”.  She also said in cross-examination that she was more inclined to look at the database technician position because it 
was the only option presented to her other than “fieldie” or “core yard jobs” which were mere entry positions to the mining 
industry.  Mr Hadlow said that those jobs had changed.  However, Mr Reid admitted that these jobs were a way to get into the 
mining industry, that is the jobs in the core yard or as a fieldie.   

28 Again, she said that Ms Bilos was given not enough to make up her mind and decide whether the database technician’s job was 
comparable to her previous job or not.   

29 She admitted that she was aware that this job was, that is the database technician’s job, was “ramping up” and becoming more 
complex.  Mr Hadlow’s evidence was that the job was now quite a complex one.  Further, Mr Hadlow agreed that, skills were 
readily transferable across the company sites and that that job, the database technician job, “is now quite a complex job” (see 
pages 105-108 (AB)). 

30 She was given she said, a week to sign the contract or not.   
31 Ms Julia Anne Gleeson, the systems information management superintendent, gave evidence (see page 180 (AB)), that the role 

of a database technician had across the five sites at which the respondent was working, increased tenfold because of the new 
role of Datashed – a new program in some sites.  Ms Gleeson also opined that the database technician “Is of just as much 
importance (as the underground geotechnician) if not more”. 

32 On 29 October 2002, Aurion offered to her by letter of the same date, the position of a database technician at Kundana, on a 
base salary of $55,274.00 per annum, together with superannuation contributions of $4,975.00, making a total of $60,249.00 
(see exhibit W5, page 228 (AB)).  She said that she reluctantly accepted the position after protesting to Ms Skinner. 

33 The job as she admitted, was a “stock standard Monday to Friday day work job” and not a shift working job attracting a shift 
allowance.  Her job decreased in the hours available to work by 295 hours per annum.  Also there would have been no shift 
work.  That was clear. 

34 It is to be noted that the contract, which is a letter required to be signed by Ms Bilos as having been read, understood and 
accepted by her (see page 228 (AB)) says, inter alia, this:- 

“If you wish to accept this offer, please sign both documents and return the original to indicate your acceptance of 
this offer.  If you wish to discuss any aspect of the contract, please contact Lynne Donnelly on (08) 9080-6437. 
This offer will remain valid for one week from the date of this letter.  If we do not receive a signed acceptance 
within this period the offer will lapse.”  (My emphasis). 
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35 When Ms Bilos received the letter she rang Ms Skinner and explained to her that she thought that in their previous discussions 
the superannuation was included and that the salary was $60,000.00 approximately with superannuation payments on top of it.  
That is, of course, not what the letter says.  She said to Ms Skinner “Based on that I cannot take a pay cut of that much”.  
Ms Skinner agreed that that had been said.  Ms Bilos therefore advised Ms Skinner that she was not going to accept the 
position a couple of days after she received the letter.  Ms Bilos said that she was unhappy with the money being offered and 
that when she had actually read the offer in writing, which set out the base rate and the amount of superannuation, that she had 
not realised when they discussed it that it was an all inclusive package.  The offer, of course, showed her the two different 
figures.  The amount offered, she decided therefore, as I have said above, was not enough and she could not survive on it and 
she advised Ms Skinner accordingly.  Ms Skinner asked her to write and say that she was accepting a redundancy but, 
Ms Bilos was not and did not want to say that she was, she said.   

36 As a result, by letter dated 5 November 2002 (see exhibit W6, page 230 (AB)), Ms Bilos wrote to Ms Skinner, formal parts 
omitted, as follows:- 

“As per our phone discussion today, I am writing to give notice that I will not be returning to work as planned on 
the 7th November due to the pay difference for the proposed position of Data Base Tech at Kundana.” 

37 She alleged in evidence that Aurion continued to push her to accept the offer.  She then sought legal advice and did not accept 
the offer.  She was told that there was a “redundancy package” for her to pick up. 

38 Mr Hadlow then wrote to her, by letter drafted by Ms Skinner amongst others, dated 5 November 2002, to confirm the 
discussions in the following terms, formal parts omitted (see exhibit W7, pages 231-233 (AB)):- 

“I refer to previous discussions relating to your recommencement with AurionGold Limited at the conclusion of 
your parental leave and confirm the following:- 
• Your previous position of Underground Geotechnician based at Mt Pleasant has been made redundant.  This 

position has been restructured and the duties of the position have been incorporated into a Geologist’s role 
in conjunction with other technical geological functions. 

• Alternative positions have been offered to you, specifically Database Technician (either based at Paddington 
or Kundana) and Field Technician (either based at Paddington or Kundana).  As discussed with you, the 
positions offered are as close as possible to your previous position as Underground Geotechnician, taking 
into account your previous experience and skills.  All roles were on a day shift basis, with hours of 7.30am – 
4.00pm, Monday to Friday. 

• Inclusive salary package for each of the above mentioned roles was to be $60,249.  This salary package was 
arrived at after comparing your previous salary package of $68,465 and reducing it by 12% being equivalent 
to the reduction of working hours in the alternative positions offered.  This was to ensure your equivalent 
hourly rate was directly comparable with the Underground Geotechnician position. 

• The alternative roles were discussed with you and you confirmed on 18 October 2002, that you would 
accept the Database Technician role at Kundana as you felt that you had moved beyond a position in the 
Coreyard.  The Salary package was also discussed with you at that time. 

• You advised us on 5 November 2002 that, having received the employment contract for the position of 
Database Technician based at Kundana, that you would be unable to accept the position due to the drop in 
the salary package. 

• The option of redundancy was then discussed.  As advised, a draft calculation of your entitlements under 
our Redundancy Policy is attached for your perusal.  This has been made effective as of 7 November 2002, 
as advised in your letter to us of 5 November 2002. 

Could you please peruse the attachment and advise your acceptance or otherwise to either myself or 
Delwyn Skinner. 
Should you have any further queries, please do not hesitate to contact me or Delwyn on (08)9080 8422.” 

39 Ms Bilos then said that, having received the letter and the document evidencing what she called her final payout, she was 
concerned that it looked as though she was being made redundant from the job at Kundana as database technician, which was, 
she said, a job which she did not accept; that is instead of the underground geotechnician job.  Ms Skinner told her that she 
should express her reservations on the document but that she had to sign it otherwise she would not receive the money.  She 
was, of course, as I have said, concerned that she was signing off her acceptance of the redundancy.  She therefore wrote on the 
document accepting the redundancy or severance payment on 5 November 2002, the following conditional acceptance (see 
exhibit W7, page 233 AB)):- 

“I have not chosen to be made redundant from the position of u/G Geo-tech.  I have only ‘not’ accepted the 
positions offered upon my return from maternity leave as I did not see them as being in any way comparable with 
my original position.” 

As she said, she wrote on advice, she said, that she was not accepting redundancy or retrenchment as Ms Skinner requested her 
to do, but worded it so “That I’m simply not choosing to start Kundana on that particular day”. 

40 It was Ms Bilos’ evidence, not denied, that, if she did not have her old job or was not able to occupy a similar position, she 
could not afford to continue to work for Aurion. 

41 After she had signed the redundancy note, she purchased boarding kennels in the town of Kalgoorlie.  The business she said, 
was running at a loss at the time of the hearing at first instance.  There was further evidence in that she agreed that it might be 
the case that database entry people performed a job which is so sophisticated that they actually train the geologists in how to 
operate the database.  She agreed that whilst the job has increased in nature and complexity, but commented that the pay had 
not gone up.  

42 Mr Hadlow’s evidence was that he believed that they had made an attempt to find suitable alternative employment.  Mr Reid 
said that he knew that she had been offered the database technician’s role or redundancy.  He also admitted that he knew what 
the drop in salary was from that of an underground geotechnician and that the reduction of $7,000.00 per annum was a 
significant drop.  Ms Skinner agreed that the offer amounted to an offer containing a reduction in pay of $7,000.00 per annum.  
This was, she said, a significant reduction in that Ms Skinner was no longer on a sort of continuous roster.  Ms Skinner 
admitted that she had concerns about the rate of pay and the prospect of any reaction from Ms Bilos in relation to the offer.   
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She said in evidence that she challenged the reduction in salary with her superiors and that she was concerned that the 
reduction could be seen as harsh and unreasonable (see page 169 (AB)).  Ms Skinner repeated that reduction in salary could be 
deemed to be harsh and unreasonable.  She confirmed her views in an email to Mr Hadlow in the following terms:- 

“After reviewing the proposed roles that Ivy has been offered, the job size of each alternative position is identical to 
the job size of her pre-maternity leave position at MTP, therefore we cannot justify a reduction in salary. 
However, we can made a judgement call, depending on whether we want to force the issue with Ivy - knowing that if 
we offered her less money for the same size job, would be seen to be unfair and harsh if Ivy was to seek industrial 
advice. 
What are your thoughts?” 

43 She said that she had advised Mr Mincham of these views also.  Mr Hadlow left the decision to the HR department, according 
to his email (see page 238 (AB)). 

44 Nonetheless, Ms Skinner said, in evidence, that the parental leave policy was complied with because once the position was 
abolished the new job offered was comparable.  In relation to pay, she said that “the argument, you know, that - - that we took 
was that we were offering a comparative rate of pay in that “We weren’t changing the hourly rate that Ivy was receiving when 
she went off on maternity leave” (see page 172 (AB)).  Ms Skinner opined that Ms Bilos had resigned.  She said that she did 
not use the words that she was going to resign.  However, not taking the position was effectively resigning, Ms Skinner said.  
However, she also agreed that Ms Bilos was given no option but to take the job or the redundancy. 

45 Ms Skinner agreed that Ms Bilos created the impression that she felt hard done by. 
FINDINGS AT FIRST INSTANCE 

46 At first instance, the Commissioner made, summarised, the following findings. 
47 The Commissioner found that the parental leave policy headed “Delta Gold Group” was incorporated in and became part of 

the contract of employment of Ms Bilos with Aurion. 
48 The Commissioner found that Ms Bilos did not serve the qualifying period of 12 months to render her eligible for parental 

leave, so that it must only be assumed that Aurion decided to apply its conditions ex gratia.  This he found because it could, in 
his opinion, he implied from the letter from Mr Hadlow of 24 May 2002 to Ms Bilos. 

49 The Commissioner found that Aurion was able to move her to a position of comparable status and equal pay on resumption of 
work.  This, he observed, was consistent with the Workplace Relations Act 1996 (Cth) Schedule 14 Clause 2(3). 

50 The Commissioner made a number of findings of fact which I reflect in the recitation of facts by me above.  He found, inter 
alia, I should add, that it was reasonable, in the circumstances, for Aurion to decide to replace its underground geotechnicians 
and that it was not done in any attempt to prejudice Ms Bilos. 

51 He also found that Mr Hall gave her a proper description of the position at Kundana of database technician which was offered 
to her, and that this was accepted by her as confirmed in the letter of 29 October 2002.  That letter was written to her by 
Mr Bradley Gordon, general manager, Kalgoorlie Operations West, of Aurion.  Amongst the other particulars of the offer, 
there was a salary package of $60,249.00 per annum offered. 

52 The Commissioner also found, accepting the evidence of Ms Skinner, that she discussed the salary levels with her supervisor, 
Mr Gregory Mincham, that the new position at Kundana was not a rostered shift position, but that, in fact, it was day work 
which meant that over a year there would be in excess of 270 hours less worked per year. 

53 Thus, the Commissioner found that Aurion made a decision that, although it would maintain her hourly rate, it would not pay 
her what amounted to payments in recognition of the disabilities of working rostered shift work.  The Commissioner therefore 
found that, whilst there was an overall diminution in the total amount of earnings paid to Ms Bilos, her hourly rate remained 
the same, and, to that extent, there was no reduction in her pay. 

54 It could not, he found, be said that a change in total earnings through a diminution in the hours worked and the removal of an 
ability to work the same hours be said to be a decrease in the rate of pay. 

55 The Commissioner then went on to find that Ms Bilos accepted an offer of employment at Kundana, and a contract was 
entered into by the parties accordingly. 

56 Then, he found, Ms Bilos later “recanted”, and advised Ms Skinner accordingly.  Ms Skinner asked her to put her refusal in 
writing, and she did so. 

57 The Commissioner found, too, that Ms Bilos’ letter of 7 November 2002 was a clear rejection of the contract of employment.  
He went on to find also that it was only later that Ms Bilos seemed to express her misgivings by so indicating this on the 
document which she was asked to sign which detailed her redundancy payment.  The Commissioner also concluded that this 
change of heart, it was open to find, coincided with her obtaining legal advice. 

58 The Commissioner also found, on the evidence of one Ms Julia Gleeson, that the status of the database technician position was 
upgraded because of the way in which Aurion had shifted to digital recording of geological data in the mines under its control.  
According to the evidence, which the Commissioner accepted, the data entry work was as important as the underground 
geotechnician work.  Thus, he found that there was no diminution in the status of the work. 

59 The Commissioner found that Ms Bilos’ explanation of her refusal to accept the database technician position on the ground 
that there was a diminution in salary of $7,000.00 per annum, which she could not afford, and that she could not take the job as 
a result, was “bizarre logic”.  This, he said was because the outcome was that she would lose a job paying about $60,000.00 
per year and received nothing, particularly when the hourly rate of pay was the same. 

60 There were other reasons, which the Commissioner did not accept, which he described as confused.  None of these reasons 
were reasons of substance for refusing the position, he found. 

FINDINGS AS TO JURISDICTION 
61 I now refer to the findings on the one point on which this appeal stands and falls.  That is, whether there was a dismissal or a 

resignation.  If there was no dismissal, there was no jurisdiction and the Commissioner at first instance found correctly.  The 
Commissioner found that there was a resignation by Ms Bilos and no dismissal of her, and that, therefore, he had no 
jurisdiction. 
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62 He did so for these reasons. 
63 The contract was not ended by Aurion.  This was because Aurion went to a considerable amount of trouble to ensure that 

Ms Bilos would have some work. 
64 In addition, there were four jobs offered to her, and it might be said that she was entitled to refuse two of them given the 

conditions of the contract as set out in the parental leave policy.  The Commissioner at first instance found that she was 
therefore offered a job of equal status and responsibility which she ultimately refused. 

65 He went on, most materially, to find that Ms Bilos’ letter of 7 November 2002 constituted a resignation.  Further, and 
materially, he found that she did not resign in any circumstances which would give rise to a constructive dismissal.  In fact, he 
found that she herself decided to bring the employment relationship to an end.  Accordingly, within the tests laid down in 
Attorney General for Western Australia v Western Australian Prison Officers’ Union of Workers (1995) 75 WAIG 3166 there 
was no constructive dismissal, (ie) no dismissal, and no jurisdiction, and he so found.  Put another way, he found that Ms Bilos 
was not pushed, but that she jumped. 

66 In case he was wrong in that, he went on to make findings about the unfairness or otherwise of the dismissal, which I will 
come to if it is necessary to do so later in these reasons. 

ISSUES AND CONCLUSIONS 
67 The entitlement to parental leave which is contained in the Delta Gold Group policy at page 240 (AB) et seq is, in its material 

clauses, as follows:- 
“1. Entitlement 

An employee who has had at least 12 months continuous service with the Group (two years in the case of 
casual employees) is entitled to a maximum period of 52 weeks Parental Leave, less any period of parental 
leave taken by the employee’s spouse. 
… 

16. Return to Work after Parental Leave 
An employee will confirm their return to work at the end of parental leave by giving at least four weeks 
notice in writing to their manager. 
On returning to work an employee will be returned to the position held immediately prior to proceeding on 
parental leave.  If that position no longer exists, due to a restructuring of the work section, the employee’s 
manager must determine a position comparable in status and equal in pay to that of the employee’s former 
position, taking into consideration their qualifications and capabilities.” 

68 It is first to be observed that the decision that there was no jurisdiction and the consequent dismissal of the application was not 
a discretionary decision as that term is defined in Norbis v Norbis [1986] 161 CLR 513 (see also Coal and Allied Operations 
Pty Ltd v AIRC and Others [2000] 203 CLR 194). 

69 It is also trite to observe that the onus lay upon Ms Bilos to prove those facts upon which it might be correctly found that the 
Commissioner at first instance had jurisdiction, namely, in this case, that she had been dismissed. 

70 There were, as was submitted, a number of fundamental questions. 
Leave Policy Part of Contract 
71 First, the Commissioner found that the parental leave policy became incorporated and part of Ms Bilos’ contract of 

employment.  That finding was not challenged on appeal. 
72 The importance of that was, of course, that Aurion maintained, because the contract required that an employee serve 

12 months as an employee of Aurion before she/he was eligible for the benefits of the contract, that Ms Bilos was not eligible 
because she had not been an employee for a continuous 12 months. 

73 Ms Bilos had received a redundancy payment, presumably because she was retrenched from her employment by Delta Gold 
about two years before.  There was no evidence of precisely when Aurion took over the mine from Delta Gold.  The evidence 
merely establishes that a new contract of employment was offered and accepted by Aurion in March/April 2002. 

74 Further, it was conceded on behalf of Aurion that Ms Bilos’ employment (see page 190 (AB)) commenced before 3 April 2002 
(see page 224 (AB)).   

75 Again, however, the contract of employment with Aurion (see pages 219-224 (AB)) signed by Ms Bilos on 3 April 2002 
makes no provision for parental leave at all. 

76 The provision for parental leave appears in the Delta Gold Group parental leave policy (see exhibit W10, page 240 (AB) et 
seq), and I have reproduced the relevant clauses above. 

77 However, Ms Bilos and Aurion, if it were necessary to do so, expressly agreed to vary the contract. 
78 The Commissioner at first instance mentioned that it was an ex gratia grant of leave with payments.   
79 However, there is a presumption that, in a contract such as this, the parties intend to be legally bound, that is it is rare in 

commercial or employment contracts, and, in my opinion, in employment contracts, for an agreement or a variation to an 
agreement not to be attended by legal consequences.  In my opinion, an employment agreement has sufficient economic 
quality to be equated in this limited respect to a commercial agreement.  Therefore, I hold, by analogy, that it will be rare that 
that presumption would be rebutted, and the onus of establishing that a commercial agreement was not to create legal relations 
rests on the party who so asserts (see Toyota Motor Corp Australia Ltd v Ken Morgan Motors Pty Ltd [1994] 2 VR 106 at 150 
and 179). 

80 Where an exclusion of that intention is alleged the words must be clear and unambiguous.  There was no such clear and 
unambiguous exclusion in this case.  In fact, there was a clear and unambiguous inclusion of the term in the contract of 
employment and the Commissioner at first instance so found.  I also refer to Edwards v Skyways Ltd [1964] 1 All ER 494 (and 
see, generally, “Contract Law in Australia” (4th Edition) by J W Carter and D J Harland at pages 166-167). 
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81 In Edwards v Skyways Ltd (op cit), where the use of the words “ex gratia” to describe a promise of payment occurred, the 
words were held by Megaw J to be insufficient to negative a contractual intention. 

82 In this case, the parties clearly agreed, as part of the variation of the contract of employment whereby Aurion agreed that the 
Delta Gold Group policy was a term of the contract and that in Ms Bilos’ case the 12 month qualifying period for parental 
leave was not part of the contract, or if it was that it was waived. 

83 That is particularly borne out by the letter from Mr Hadlow to Ms Bilos of 24 May 2002 (see exhibit W4, page 227 (AB)).  
Alternatively, it was clearly accepted by the parties as her entitlement and complied with as such.  Indeed, there is a specific 
reference to a policy called the Aurion Gold Parental Leave policy and acknowledgement that it applies and that payments are 
to be made in accordance with that policy, in the letter of 24 May 2002 to Ms Bilos for Mr Hadlow (see exhibit W4, page 227 
(AB)).   

84 That, both expressly or by implication, waives the 12 month qualifying period.  It certainly does by implication because it 
offers unconditionally and unreservedly the benefits of the policy, even though she had not served her 12 months employment.  
There is no expression that this entitlement is to be “ex gratia” on behalf of the respondent Aurion, at any time.  All of the 
evidence is that both parties bound themselves to the application of the clause without out a qualifying period of 12 months. 

85 If it is not right to find that the policy was part of the contract, then Aurion varied the contract of employment to incorporate 
the parental leave policy, and waived its own qualifying period of 12 months continuous service.  Further, Aurion  represented 
to Ms Bilos that parental leave was approved pursuant to the policy, represented that it was bound by the obligations imposed 
by the policy, and that she was bound by the obligations imposed on her by the policy.  Aurion admitted that it conducted itself 
as if it were bound by the policy (see exhibit W10, and letter dated 24 May 2002), gave her paid leave in accordance with the 
policy, negotiated with her to provide her with a comparable position when her underground geotechnician was abolished, and 
paid her further parental leave entitlements in accordance with the policy when her employment ended. 

86 Further, applying the doctrine of estoppel, as it is laid down in Commonwealth of Australia v Verwayen [1990] 170 CLR 394 
at 411 and also Walton Stores (Interstate) Ltd v Mayer [1988] 164 CLR 387, Aurion would be correctly found to be estopped 
from denying that this was a term of the contract of employment.   

87 As to the qualifying period, that plainly did not constitute a part of the agreement as varied, and, in any event, Aurion was 
estopped from relying on it for the same reasons pursuant to Walton Stores (Interstate) Ltd v Mayer (op cit).  The qualifying 
period was no bar, therefore, to Ms Bilos’ rights under clause 16. 

88 There is no doubt that clause 16 of the parental leave policy applied and that it was incorrect to find otherwise. 
89 As a consequence, the Commissioner’s reference to any redundancy payment from Delta Gold is irrelevant. 
Compliance With Parental Leave Policy – Breach? 
90 The question in issue, too, was whether clause 16 (see page 243 (AB)) was complied with. 
91 The question is whether Aurion complied with the parental leave policy, and, in particular, whether the manager determined a 

position comparable in status and equal in pay to that of the employee’s former position, taking into consideration Ms Bilos’ 
qualifications and responsibilities.  By clause 16, the employer’s obligation was, on Ms Bilos’ return to work, to return her to 
the position which she held before she went on parental leave; that is immediately prior to her proceeding on parental leave.  
That was the clear prescribed obligation.  That is what Aurion recognised and undertook to do, too, by the letter of 24 May 
2002.  However, that position was abolished before she returned and no longer existed due to a restructuring of the work 
section, so that work underground was done by qualified geologists and not technicians.  Once, of course, that position was 
abolished, there were other obligations cast on the employer and its manager under the parental leave policy. 

92 The Commissioner at first instance found the position of database technician offered at Kundana to be of equal status and in 
pay to her former position of underground geotechnician. 

93 However, the duty of her manager, by the clear words of clause 16, was to determine a position “comparable in status and 
equal in pay” to that of her former position, and, in this case, her abolished position. 

94 “Equal” means relevantly “like or alike in quantity, degree, value, etc”.  “Comparable” means “capable of being compared”.  
“Comparable”, in turn, derives from “compare”, which means “to represent as something similar or analogous; liken to”.  
“Status” means, most relevantly, “condition position or standing socially, professionally or otherwise” (see “The Macquarie 
Dictionary”, 3rd Edition). 

95 In this case, it was contended on behalf of Ms Bilos that the database technician position was not of comparable status.  Her 
evidence, in that respect, was that in the previous position she had made decisions involving hundreds of thousands of dollars.  
There was, however, evidence from Mr Hadlow to the contrary.  Significantly, there was evidence from Ms Gleeson, the latter 
not challenged, that the database technician’s position was just as much an important position as that of underground 
geotechnician (see pages 65 and 180 (AB)) with duties requiring training before they could be undertaken.  It was not 
established that the positions were not comparable in status, on all of the evidence, therefore.  In my opinion, in fact, there was 
sufficient evidence for those reasons that the position was of comparable status.  If that is not right, then the preponderance of 
evidence against Ms Bilos meant that she did not establish a breach of the contract in that respect. 

96 Whether a position had been determined by the manager, which was equal in pay to the abolished underground geotechnician 
position, of course, is a different issue from “comparability of status”. 

97 The Commissioner at first instance found that the two relevant positions were of equal status and (see page 24 (AB)) found 
that the pay was “equal” to that paid to Ms Bilos in the underground geotechnician position, because, although there was an 
“overall diminution in the total amount of earnings”, because the new position did not involve rostered shift work and required 
less hours per year to be worked, the pay was still equal because the hourly rate of pay remained the same. 

98 It was quite clear, on the evidence, that the position offered would cause a loss in pay of about $7000.00 per annum and that 
was 12%.  Further, 295 hours work per annum would be lost.  Ms Bilos, Mr Reid, Mr Hadlow and Mr Skinner all regarded the 
reduction in pay as significant in similar comments.  It is quite clear that this offer was characterised as likely to be seen as 
harsh and unfair by Aurion’s employee Ms Skinner herself, in evidence at pages 169 and 176 (AB) and in her email to 
Mr Hadlow and advice to Mr Mincham. 
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99 By virtue of the contract proper (see page 220 (AB), clause 1(b)), Aurion bound itself as follows:- 
“The terms and conditions of this employment contract will continue to apply, irrespective of any changes to your 
Role Definition or level of responsibility during the course of your employment.” 

100 “Role definition” is not defined in the contract, but it obviously cannot relate to a new position when that position is 
determined under the parental leave policy clause 16.  That is because a new position is then to be determined with equal pay 
and of comparable status.  The position does not otherwise, however, have to carry the same terms and conditions. 

101 It is quite clear that the plain words “equal in pay” mean precisely that.  There is an unequivocal duty on the manager under 
the parental leave policy, on a fair reading of words that are abundantly clear.  He or she must determine a position comparable 
in status and equal in pay, once a position no longer exists due to restructuring.  Equal in pay means and meant that the 
position offered to her was required to be one paid at the same rate as her abolished position with no diminution of that amount 
((ie) of the same value).  That is, it was to be the same amount.  The position offered to her was to be paid at an amount of 
$7000.00 per annum less, whether it was paid more or less by the same hourly rate or not.  It was therefore manifestly not a 
position equal in pay.  It would be equal in pay if there was no diminution.  There was such a diminution. 

102 Aurion, therefore, acted in breach of its clear obligation under the contract when the manager so determined the position, and 
Aurion did not reverse its decision at any time. 

No Contract of Employment as Database Technician 
103 It was part of Aurion’s case that, whatever occurred, Ms Bilos was offered and accepted the position as a database technician, 

so it was submitted.  Therefore, so the submission went, she terminated that position when she did not return to work.  That is, 
she resigned, there having been a verbal offer and acceptance of the position of database technician (see page 77(AB)). 

104 The fact of the matter was that the contract could not be entered into orally by the parties.  There was and could be no oral 
contract of employment.  That, as will be seen from the letter, evidencing the contract which I have produced in full above, 
was the requirement of Aurion.  The letter, a written document, is required to be read, understood and accepted by signature 
and returned before there was any contract of employment binding the parties. 

105 What is clear is that Ms Bilos did not enter into the contract because she did not sign it and return it as required.  There was 
thus never any contract of employment entered into by the parties for the position of database technician. 

106 The offer was, in fact, rejected in writing and not accepted.  Accordingly, there was never any acceptance of the position of 
database technician and never any contract of employment in relation to it between the parties.   

107 In any event, even if that were wrong, there is no evidence that Ms Bilos accepted the position because, on her own evidence, 
she thought that the salary to be offered was different once the letter of offer was made to her.  She never accepted what was 
offered orally or otherwise. 

108 There, too, was never any unconditional acceptance of any oral offer of the position, in any event, even if such an oral contract 
were valid, which it was not, for the reasons which I have already advanced. 

109 There are some alternative conclusions if that view is wrong, which it is not. 
110 First, even if there were some signs of an oral agreement being concluded, there were discussions between Ms Skinner and 

Ms Bilos afterwards which were a clear recognition that the agreement was not concluded. 
111 Second, the contract which she accepted was offered to her in breach of and constituted an act of breach of Aurion’s duty 

under the contract of employment to determine a position of equal pay. 
112 Third, her termination of the contract, if it was a termination of the contract, was therefore justified. 
113 Fourth, the determination of a new position might be said not to have constituted a new contract, in any event, but merely to be 

part of a provided for and prescribed process under an existing contract which authorised and required her to be placed in a 
new position determined in accordance with the prescription of her contract when the old position no longer existed. 

114 Accordingly, it was open to Ms Bilos to say that Aurion acted in breach of the contract of employment and therefore to reject 
the offer.  Thus, her advice in writing that she would not come to work and to that position was the rejection of the position 
determined in breach of the terms of Aurion’s own contractual obligation to Ms Bilos.  Ms Skinner in her evidence, understood 
that too and corroborated Ms Bilos’ evidence.  There was no resignation. Ms Bilos was entitled to reject it.  She did not resign, 
on a fair reading of all of the evidence, and Ms Bilos on her own letter and note to her employer. 

115 It was then submitted that the failure to comply with the parental leave policy had an effect, as I have found.  There was a 
serious breach of contract.  Ms Skinner’s evidence that the reduction in pay was “harsh and unreasonable” (see page 169 (AB)) 
or could be considered “harsh and unreasonable in the circumstances” (see page 169 (AB)) was correct.  In fact, Ms Bilos was 
given no option but to accept the reduction in pay attendant on the new job which it was determined she would be offered (see 
page 173 (AB), Ms Skinner’s evidence). 

116 In my opinion, there was a serious and deliberate breach of the contract of employment and then an attempt to persuade her to 
take a position offered contrary to and in breach of the contract.  The failure to offer a position equal in pay was a repudiation 
of the contract, which repudiation she accepted.  As a result, Ms Bilos was pushed from her position.  She was put in a position 
where she had to accept something which she should never have been offered, and which it was contrary to the contract of 
employment to offer, or to accept retrenchment because her position as underground geotechnician had been made redundant.  
Indeed she was made an offer which Aurion’s own human resources superintendent said might be deemed to be harsh and 
unreasonable.  It clearly was.  It was a deliberate breach of Aurion’s contractual obligation.  I would also add that Ms Bilos’ 
reason for refusing the position was entirely valid even if that were relevant.  The offer was contrary to the contract and should 
never have been made.  She was pushed, but did not jump (see Attorney General for Western Australia v Western Australian 
Prison Officers’ Union of Workers (op cit)). 

Dismissal - Jurisdiction 
117 Thus she was dismissed.  The Commissioner at first instance should have so found, and erred in not so finding.   
118 For those reasons, the Commissioner should have found that he had jurisdiction to hear and determine the matter, and erred in 

not so finding. 
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Unfair Dismissal or Not? 
119 The next question is whether the dismissal was unfair.  In my opinion, the failure to consult Ms Bilos as soon as possible after 

the position was decided to be made redundant and was made redundant was in breach of s40 and s41 of the Minimum 
Conditions of Employment Act 1993.  The unfairness arose because a decision to make Ms Bilos’ underground geotechnician 
position redundant was made in August 2002 (Mr Reid) and in September 2002 (Mr Hadlow).  The others in these positions 
were told of what was occurring but Ms Bilos was not told until she rang herself some weeks or some time later. 

120 This was a clear redundancy situation and Aurion acted in breach of s41 on the facts.  The fact is that, contrary to s41, 
Ms Bilos was not informed as soon as practicable after the decision was made to make her position redundant, that this 
decision had been made.  There was a delay of some days or some weeks before this was done, and it is clear on Mr Hadlow’s 
evidence that she would not have been informed until she returned to work had she not telephoned beforehand.  Certainly, 
therefore, there was no required discussion under s41 and s42, which occurred at a time when it should have occurred, namely 
when she was informed of the decision being made as soon as practicable thereafter.  Of course, it should be observed, that 
there were full and detailed discussion of these matters later, but the failure to comply with the Act in all of the circumstances 
was on the authority of Garbett v Midland Brick (2003) 83 WAIG 893 (IAC) unfair. 

121 In addition, the process by which she was forced to leave because Aurion did not comply with its contractual obligation which 
caused the termination of the contract and its aftermath was manifestly unfair, as I have outlined it above.  She was forced to 
choose retrenchment or an offer made in breach of her own contract, which contained a 12% reduction in salary.  In other 
words, she was being forced to accept Aurion’s wrongful act or dismissal.  Aurion’s act, in that respect, terminated her contract 
and did so in manner and in substance harshly, oppressively and unfairly. 

122 It was open to find, and it should have been so found, within the meaning of the principles laid down in Miles and Others t/a 
Undercliffe Nursing Home v FMWU (1985) 65 WAIG 385 (IAC), that the dismissal was unfair.  To fail to so find represented 
a miscarriage of the exercise of the discretion at first instance (see House v The King [1936] 55 CLR 499), for those reasons. 

Application Out of Time 
123 Aurion waived any right to oppose the matter being heard out of time because it was subject to a limitation period, and for the 

reasons which I have set out in Hanssen Pty Ltd v CFMEU (unreported) (2004 WAIRC 10828), delivered 8 March 2004, (FB) 
in relation to periods of limitation under s29(3) of the Act. 

Finally 
124 For all of those reasons, I would uphold the appeal, I would suspend the decision at first instance, and I would remit the matter 

to the Commissioner to hear and determine the question of loss, injury and any compensation therefor.  That is because there is 
insufficient evidence within the meaning of s49(6)(a) of the Act for the Full Bench to hear and determine that question. 

CHIEF COMMISSIONER W S COLEMAN: 
125 I have had the benefit of reading the Reasons for Decision of His Honour, the President.  I agree and have nothing to add. 
COMMISSIONER J L HARRISON: 
126 I have had the benefit of reading the reasons for decision of His Honour, the President.  I agree with those reasons and have 

nothing to add. 
THE PRESIDENT: 
127 For all of those reasons, the appeal is upheld, the decision at first instance is suspended, and the matter is remitted back to the 

Commissioner to hear and determine the question of loss, injury and any compensation. 
Order accordingly 
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Order 
This matter having come on for hearing before the Full Bench on the 23rd day of December 2003, and having heard Ms C P 
Crawford (of Counsel), by leave, on behalf of the appellant, and Mr A N Cameron, as agent, on behalf of the respondent, and the 
Full Bench having reserved its decision on the matter, and reasons for decision being delivered on the 19th day of April 2004, and 
the Full Bench having determined that the appellant was harshly, oppressively or unfairly dismissed by the respondent on the 
5th day of November 2002, and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as 
amended), it is this day, the 19th day of April 2004, ordered and declared as follows:- 

(1) THAT appeal No FBA 25 of 2003 be and is hereby upheld. 
(2) THAT the decision made at first instance be and is hereby suspended and application No 1991 of 2002 be and is 

hereby remitted to the Commissioner at first instance to further hear and determine the question of loss, injury and 
any compensation therefor, in accordance with the law and the reasons for decision of the Full Bench.  

128 By the Full Bench 
129 (Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an appeal by the above-named appellant, Christopher Boon (hereinafter called “Mr Boon”), against the decision of the 

Commission, constituted by a single Commissioner, given on 8 September 2003 in matter No 1445 of 2002, and against the 
whole of the decision. 

2 The appeal is brought under s49 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”). 
3 The decision appealed against is constituted by an order (see page 28 of the appeal book (hereinafter referred to as “AB”)) 

dismissing an application made to the Commission pursuant to s29(1)(b)(i) of the Act whereby Mr Boon claimed that he was 
harshly, oppressively and unfairly dismissed by the respondent, and sought compensation for loss and injury.  He also made 
application pursuant to s29(1)(b)(ii) for denied contractual benefits of $510.00 for personal training sessions which he provided 
to customers, together with pro-rata annual leave and an annual leave loading.  That application was also dismissed. 

GROUNDS OF APPEAL 
4 The grounds of appeal are as follows:- 

“A The learned Commissioner erred: 
(a) in fact and in law in finding that the Applicant’s conduct in any way constituted misconduct justifying 

summary dismissal; 
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(b) in fact and in law in finding that there was no evidence before the Commission to demonstrate that the 
summary dismissal was harsh, oppressive or unfair; 

(c) in fact and in law given the onus of proof was on the Respondent employer; 
(d) in fact and in law in not applying the principles and tests applied to the Commission where alleged criminal 

activity is involved in matters of summary dismissal; 
(e) in fact in finding that the Respondent undertook as full and extensive an investigation as was reasonable, 

which raised serious concerns about the Applicant’s conduct; 
(f) in fact in finding that the Applicant’s alleged misconduct justified summary dismissal having found that “in 

respect of the question of his (the Applicant) also having claimed payment for other training sessions in that 
pay period, the Respondent’s investigation appears to have been less thorough ”; 

(g) in fact and in law in finding that “that the Applicant’s conduct, as State Personal Training Manager in charge 
of approximately 70 personal trainers and a personal trainer himself was in breach of a substantial condition 
of his Contract of Employment” given the onus of proof, the lack of documentary evidence presented to the 
Commission by the Respondent and the uncorroborated evidence of Mr Paisio; 

(h) in concluding, that given the Applicant’s attempts, including interlocutory proceedings, to discover all 
relevant documents, that there was any onus on the Applicant to adduce documentary evidence and in 
particular: 
(i) the copies of diaries for training session appointments of the Applicant; 
(ii) the A — Z client records showing training sessions performed by the Applicant; 
(iii) invoices or the tickets said to have been the subject of the claim for payment; and 
(iv) copies of original invoices or timesheets. 
(i) in fact and in law in finding that the Applicant’s conduct was such that it breached the requirement of 

trust and confidence, and struck to the heart of the contract; 
(j) in fact in “noting that the Applicant does not say that the dismissal for misconduct is compromised on the 

basis that the Respondent allowed him to continue working while the investigation proceeded. Nor does the 
Applicant say that the procedure was flawed and that Mr Paisio did not give him the opportunity to respond 
to what the Applicant’s client said to Mr Paisio in his telephone conversations with them, If those telephone 
conversations  were taken into account to dismiss ”; 

(k) in fact and in law in finding that the Applicant was not unfairly dismissed given procedural fairness and 
natural justice applied by the Respondent in the process of the Applicant’s summary dismissal; 

(l) in finding that the Respondent witness Mr Paisio as credible over that of the Applicant and Police Officer 
Whitting, particularly having regard to the conflicting evidence of Mr Paisio as detailed in the Applicant’s 
Closing Submissions and adduced in cross-examination of Mr Paisio; 

(m) in fact and in law in dismissing the Applicant’s claim for denied contractual benefits. 

B The Applicant seeks an order quashing the decision and order at first instance, substituting such a decision 
with an order that the Respondent did unfairly dismiss the Applicant and awarding such compensation as 
determined and payment of denied contractual benefits as claimed.” 

BACKGROUND 
5 Mr Boon made application filed in the Commission on 20 August 2002 claiming that he was unfairly dismissed as an 

employee of the respondent, by the respondent on 8 August 2002. 
6 At all material times, Mr Boon was an employee of the respondent. 
7 He had commenced his employment as a sales consultant in or around March 1997 with BC The Body Club (hereinafter called 

“BC”).  At all material times, the respondent company conducted the business of a health and fitness club or clubs.  Mr Boon 
was employed by BC for about five years and then for about five months before his dismissal by the respondent, Zest Health 
Club Pty Ltd, which was by way of summary dismissal, and occurred on 8 August 2002. 

8 In March 1998, he became a full-time personal trainer and from 1 August 1999 he was the state personal training manager of 
the business’ 13 facilities.  His duties included overseeing its personal trainers and the personal training system.  He was also, 
at the same time, working as a personal trainer himself.  As well as managing other personal trainers he continued as a personal 
trainer with six to eight clients of his own.  The personal trainers train the clients individually. 

9 The Commissioner at first instance seems to have found that from 14 March 2002, an entity called “Inspired Life Total Health 
Club” purchased BC and Mr Boon’s employment was transferred along with his entitlements (see exhibit 7).  In fact, he 
worked, on the evidence (see pages 172-173 (AB)), for Inspired Life Total Health Club after his dismissal by the respondent.  
His employment by the respondent, however, at all material times, was not a matter in issue, at first instance. 

10 Within a few months of the respondent taking over, the number of personal trainers under Mr Boon’s supervision had 
increased to around 70.  At the time when his employment was terminated in early August 2002, Mr Boon was being paid a 
salary of $30,000.00 per annum. 

11 Mr Boon then earned additional income from his personal training clients, and, therefore, his total salary was $45,000.00 to 
$50,000.00 a year.  In addition, he was provided with a mobile telephone and a fuel card by the respondent. 

12 Clients would purchase “blocks” of personal training sessions and before the respondent took over from BC, those blocks were 
of 10 to 156 sessions.  Vouchers or tickets were then sent to them to correspond with the number of sessions purchased, and, in 
the case of BC, there were pink tickets issued, one each, for each one hour of personal training.  Each ticket bore a number. 

13 Mr Boon said that, after the purchase of the personal training session vouchers, it could take up to three weeks before the 
tickets or vouchers were received by the clients because the agreement had to go through the business’ administrative 
processes.  The client would then present a ticket to his or her personal trainer at the beginning of each session.  However, 
because of the delay between the client entering into the agreement and the client receiving the tickets, the personal trainer  
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might train a client without receiving a ticket but would record the training session in his or her diary.  If that occurred, then, 
when the client received the book of tickets in the mail he or she would then present to the trainer the tickets for previous 
sessions, as well as for the current session.  When the client received the book of tickets in the mail, he or she would present 
the tickets for the previous sessions.  The personal trainer kept the tickets for all of the sessions for which he or she provided 
training. 

14 At the end of the pay period, the personal trainer would submit a time sheet or invoice together with the personal training 
tickets which corresponded to the invoice.  According to Mr Boon, it was therefore possible for a personal trainer to submit 
tickets for personal training sessions conducted in previous pay periods.   

15 The parties agreed that the invoice and the tickets were submitted in a bank coin bag.  Mr Boon said that, in his case, he would 
submit to the respondent a claim for payment of salary together with a claim for hours of personal training and a bag of 
personal training tickets. 

16 The personal trainers left their claims for payment for the club manager to check and authorise payment.  Mr Boon said that it 
was then the club manager’s responsibility to ensure that the amount of tickets submitted corresponded with the amount on the 
invoice.  Once authorised, the invoice and tickets would then be forwarded, in a bank bag, to head office, for payment.  The 
invoices came from an invoice book kept by the trainer. 

17 Since he was the personal training manager, however, Mr Boon’s claim for payment went directly to the pay office.  It was Mr 
Boon’s contention that the pay office would double check his claims for payment. 

18 In July 2002, the respondent introduced a systematised personal training process (“SPT”) which applied a different philosophy 
and training regime, and issued yellow half hour SPT tickets, instead of the one hour session pink or blue tickets.  Clients were 
encouraged to change their old one hour tickets for a certain multiple of half hour SPT yellow tickets for personal training 
sessions.  Mr Boon’s evidence was that some of his clients changed most of their pink tickets to yellow SPT tickets, although 
some clients retained some pink tickets.  He said that between 1 and 5 July 2002 when the yellow tickets came into effect, he 
himself exchanged a number of pink tickets for the new yellow tickets.  In particular, there were exchanges of tickets recorded 
for clients called Christine Craig, Tony Whitting, Briony Whitting and Ian Dolbie. 

19 Mr Boon said that he returned those pink tickets given to him by clients to exchange for yellow tickets to head office, and that 
Carol Napier, an employee of the respondent, exchanged them.  His evidence about whether he filled out the details of the 
ticket exchanges and signed the record or merely signed the record after Ms Napier had written out the details, was not clear.  
He said that this recording is what happened if someone was in administration, but he did not say what would happen if no one 
was available in administration.   

20 There was a diary which was kept at each club premises which recorded all of the personal trainers’ rosters from Monday to 
Sunday, 6.00am to 9.00pm.  Thus, either the personal trainer or the receptionist would book the training session in advance.  
These sessions were also recorded in filing systems where were kept records of each clients training arrangements, referred to 
as the A–Z files.  It is to be noted that Ms Napier was not called to give evidence. 

21 On 23 July 2002, Mr Steve Corrado Paisio, the respondent’s general manager of state operations, contacted Mr Boon and 
asked him to come into administration and see him, which Mr Boon did.  Mr Paisio told him that he had been looking at the 
pay records of a personal trainer, Joanna Leah, and noted that her workload had increased significantly.  Mr Paisio asked 
Mr Boon how many clients she had, and Mr Boon said that he told Mr Paisio that he did not know.  Mr Paisio then asked if 
Ms Leah was doing the amount of training for which she was handing in tickets.  Once again, Mr Boon replied that he did not 
know.  Mr Paisio then asked him to contact Ms Leah and not to say anything to her about the matter, but to ask her to ring 
Mr Paisio.  Mr Boon said that he made a number of attempts to reach Ms Leah and ultimately did so, and that she did not turn 
up for work again.  None of that evidence was in dispute. 

22 On Wednesday, 31 July 2002, according to Mr Boon, Mr Paisio and Mr Kent Desarmia, the respondent’s state general 
manager, asked Mr Boon to audit all personal trainers’ invoices for a particular period.  There was some dispute about which 
pay period was referred to, but the parties agreed that it was the pay period ending on 15 July 2002.  The precise relevance of 
that pay period was not clear, on the evidence. 

23 Mr Paisio said that Mr Desarmia wanted the audit to occur because the system was regarded by the payroll officer as messy, I 
paraphrase.  Mr Paisio asked Mr Boon to “bring us any anomalies”.  He did so, over the next couple of days, and found that 
about 22 personal trainers had submitted incorrect invoices for a variety of different reasons due to errors. 

24 On 1 August 2002, there was a regular fortnightly managers’ meeting at which Mr Paisio said that he had found out that a 
personal trainer was stealing.  He also said that he had taken home the pink one hour tickets which had not been sold to clients 
and that his children had cut them up.  None of that evidence was in dispute. 

25 On 2 August 2002, a Friday, Mr Boon, at about 3.00pm, submitted his report on the audit which he had conducted, to 
Mr Paisio.  Mr Boon gave evidence as follows.   Later that afternoon, he drove to the Kingsley Club to conduct a personal 
training session at 5.30pm, and whilst he was on his way, received a telephone call from Mr Paisio asking him to return to 
administration.  This he did, arriving at about 6.15pm to 6.30pm.  There he met Mr Paisio and Mr Desarmia.  They said they 
intended to report the matters concerning Ms Leah to the police, and he agreed.  They then suggested that he had had an affair 
with Ms Leah and that he had bought her a car, furniture and other items, which he denied, he said.  They then questioned him 
regarding what had been paid to him for the period ending 15 July 2002.  Mr Boon said that Mr Paisio held up a wad of pink 
tickets saying that they were in sequential order and that they were tickets which Mr Boon handed in, being tickets 76014 to 
76066.  Mr Boon also said, in evidence, that Mr Desarmia held up an exercise book saying that all personal trainers’ clients’ 
tickets were recorded in it and that there was no record of tickets 76014 to 76066 being allocated to any client. 

26 Mr Boon said that during the course of this interview Mr Paisio and Mr Desarmia swore at him. 
27 Mr Boon knew of the exercise book, he said in evidence, since Ms Napier used it to record the details of the clients’ pink 

tickets which she had exchanged for yellow tickets on their behalf and he had signed for in July 2002.  Mr Boon said in 
evidence that he understood that the book was also the record of the ticket numbers of tickets sent to clients and the date upon 
which they were sent.  Mr Boon was asked who knew where the unsold tickets were kept.  Mr Paisio replied, he said that even 
Mr Paisio’s wife knew where they were kept. Mr Boon said that he told them that he did not understand the ticket system at the 
administration.  Mr Paisio and Mr Desarmia, Mr Boon said in evidence, accused him of theft and said that everyone knew 
where the unsold tickets had gone.  Mr Boon said that Mr Paisio and Mr Desarmia asked him to help them understand the 
tickets and how a large number of tickets in sequential order could have been handed in by him.   
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28 Relevantly, too, Mr Boon said in evidence that he did not recall submitting tickets 76014 to 76066 on 15 July 2002, and, 
indeed, denied submitting them.  He said that, if a client trained for one hour, two thirty minutes worth of tickets would have 
been submitted.  His evidence was, too, that if what the respondent said was true about the tickets which it said he submitted 
for payment, being those which he provided training on, and those which were never allocated to clients, he would have had to 
submit 90 tickets for the pay period ending 15 July 2002.  What he said, according to Mr Paisio, was that no one could have 
trained that many clients in a fortnight. 

29 It was conceded that Mr Boon received payment on all of the tickets submitted. 
30 Mr Desarmia told him that he was taking the matter to the police.  Mr Boon agreed to this being done.  He got out of his chair 

and walked out and Mr Desarmia told him as he walked out that his job was in jeopardy.  He then came back and sat down.  
Mr Boon said that somebody had been setting him up, and that he was in a state of disbelief about the situation.  He gave his 
clients’ names to them and asked them to call his clients.  He then got up and walked out, notwithstanding, as he said, that 
there was a further threat to his job. 

31 Ms Leah had, Mr Boon reported, submitted about 50 sequential tickets for 81 sessions signed off by Mr Boon as “All OK”.  
Mr Boon said he felt cheated and misled into the signing off, by way of explanation. 

32 Later that evening, Mr Desarmia rang and told him that the matter was all sorted out and not to worry, to come in on Monday 
and it would be business as usual.  On Monday, 5 August 2002, he returned to work and had only limited contact after that 
with Mr Paisio and Mr Desarmia. 

33 On Wednesday, 7 August 2002, Mr Paisio rang Mr Boon to arrange a meeting with him in administration on Thursday, 8 
August 2002 at midday.  When he arrived Mr Paisio was in the room with a new area manager, Mr Alexander Lakevic.  
Mr Boon said that he sat down, and then Mr Paisio, in administration, handed him a letter from Sydney, the head office of the 
respondent, which he asked Mr Boon to read and which, formal parts omitted, reads (see page 176 (AB)) as follows:- 

“RE: TERMINATION OF YOUR EMPLOYMENT CONTRACT WITH ZEST HEALTH CLUBS 
As you are aware we have undertaken a complete investigation of our concerns that you have been fraudulently 
submitting personal training dockets for payment to yourself when in fact that work was not undertaken. 
Our investigation has included interviews and discussions with clients who are the subject of your claim for 
payment. We note that when we provided you with an opportunity to respond as to the facts and seriousness of 
these allegations you did not provide any facts that exonerated your actions.   
We are led to believe that the allegations are founded and that you have been engaging in a wilful misconduct of 
the most serious nature. 
Given all of the above we have no other recourse but to terminate your employment with Zest Health Clubs 
without notice. 
We will require you to immediately return all company property in your possession including membership cards. 
Any property that you have away from the club must be returned within 3 days of receiving this letter. 
In addition you should consider this document as a letter of demand and to that extent you have 14 days to return 
all monies which have been unlawfully obtained by you under the above process. Should you not return these 
monies by that time we will without further discussion hand this matter over to the Police for complete 
investigation and as necessary criminal prosecution. 
Any monies that are legitimately owed to you by Zest Health Clubs will be paid to you within 7 days but not until 
after the company property held by you is returned.” 

(That letter is undated but is signed by Mr Paisio). 
34 He asked if he could telephone a lawyer and was told “No”.  He collected his personal effects, in the company of 

Mr Alexander Lakevic, and then walked from the premises.   
35 That evening, too, Mr Boon spoke to his girlfriend’s father, a solicitor, and also to one of his clients, Mr Tony Whitting.  Later 

that evening, Mr Boon said, Mr Desarmia rang him and told him that the matter was sorted out, not to worry about it, to come 
in on Monday and there would be business as usual.  Mr Boon’s response was “OK” and he hung up. 

36 Some time before he was dismissed, Mr Whitting had come in to pick up his yellow tickets and Mr Boon and Mr Whitting 
discussed the ticket system and the swipe card system, Mr Boon said in evidence. 

37 Mr Boon said that he had heard concerns about the personal training voucher or ticket system because clients did not receive 
their tickets on time, and he was looking for ways to change the system.  Mr Boon also said that he did not know where the 
unsold tickets were kept and that he was not aware whether anyone else knew the information.  Further, he did not recall 
submitting tickets 76014 to 76066 on 15 July 2002, and, in fact, denied submitting them. 

38 Mr Boon admitted receiving a call from a Jos Creemers, a personal trainer at Mt Lawley, saying that an email had been sent to 
every club advising that Mr Boon had been dismissed for gross misconduct. 

39 He gave evidence of his salary in his new employment which was $25,000.00 per annum.  He called Mr Anthony Robert 
Whitting to give evidence. 

40 The respondent called Mr Steven Paisio who gave evidence that he was employed by the respondent in around May 2002 as 
the state operations manager.  He said that the pink tickets were originally stored in Mr Boon’s office, that being the personal 
training office in the administration building.  He also said that, as personal trainers were contractors, they provided a tax 
invoice which would come into head office after it had been signed off by the personal training manager, Mr Boon.  Further, 
they would then go to the payroll and Mr Boon’s approval was treated as being all that was necessary.  The payments would 
then be entered into the payroll summary and payments made to the personal trainers’ bank accounts. 

41 These were from an invoice book as the personal trainers were in his view, conducting their own businesses.  The invoice book 
was retained by the contractor.  If, at a later stage, he wanted to know which tickets were claimed by a particular personal 
trainer for a particular period, he could go back three months into the archives system and open any individual money bag and 
count out the tickets.  The number of tickets would correspond with the amount on the invoice and the amount should also 
correspond to the pay record.  Originally, an audit was sought by Mr Desarmia because the payroll clerk had said that the 
system was quite messy.  Mr Desarmia asked Mr Boon, whom they believed had the best knowledge of the system, to audit a  
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particular period and bring them any anomalies.  Mr Boon identified 22 anomalies, the largest one being for Joanna Leah who 
had a significant number of sequential tickets, having submitted “in the vicinity of around 40 or 50 sequential tickets”, 
although she had done 81 sessions (see page 96 (AB)).  Mr Boon had signed off on her pay claim “All OK.  Chris Boon”.  He 
told them that he had felt cheated and misled into signing off on the payroll for Ms Leah and that he had no excuse other than 
going back to the fact that he felt cheated.  They asked Mr Boon to contact Ms Leah and have her call Mr Paisio.   

42 Mr Paisio and Mr Desarmia then went through the 22 invoices or anomalies that had been identified with Mr Boon and 
concluded that most of the mistakes were basic errors, other than Ms Leah’s claims.  Mr Paisio took the entire payroll home 
and undertook an audit himself.  He went through the records of every trainer, namely about 70 of them.  He found that in the 
series tickets that Ms Leah had submitted, namely the 7,600 series, a similar “chunk” of tickets not allocated to clients had 
been submitted by Mr Boon.  He was concerned that Mr Boon had done exactly the same as Ms Leah.  In the late afternoon, on 
2 August 2002, he and Mr Desarmia asked Mr Boon certain questions aimed at ascertaining whether he had made claims for 
payments to which he was not entitled.  Mr Paisio explained to him what had happened in relation to Ms Leah.  They asked 
him to confirm their assumptions that, if Ms Leah had conducted herself in the way that it appeared that she had, that would 
constitute some sort of scam.  Then he asked if Ms Leah’s conduct had been able to be described in that way and that of similar 
conduct on his part was discovered, what would that mean.  Mr Paisio said that they asked if the submission of 40 to 50 
sequential tickets by one trainer in a pay period indicated that the trainer was scamming the company.  Mr Boon said Mr Paisio 
said in evidence, that he agreed in relation to the submission of 40 to 50 sequential tickets.  Mr Boon said “You can’t train a 
person physically that many times in a fortnight”.  Mr Paisio then said that if he asked if there was no record to be found in the 
exercise books and the company receipts for any monies received for those tickets, would that not be a sign of a second scam.  
Mr Boon replied “Most definitely”.  They invited Mr Boon to assist them to consider the matter further and provide any 
explanations or suggestions.  He could not give any explanation of how it was possible, other than it being a scam (I 
paraphrase).  Then he said that it was possible that a large number of sequentially numbered tickets could have been handed in 
and that there was no record of purchase.   

43 Since Mr Boon, as the state personal training manager, was the head of the ticketing system, if there were any queries on 
personal training, he ought to have been able to answer them, Mr Paisio said.  He said to Mr Boon that he needed his help to 
clear his name, and, as it appeared that he was doing the same as Ms Leah, that he, Mr Boon, would need to establish his 
innocence.  At that stage, Mr Desarmia asked him what his relationship with Ms Leah was, to which Mr Boon replied that he 
hardly knew her.  Mr Paisio said to him that this was unusual, because the Kingsway club was both his and her home club.   

44 Mr Boon went to leave the room because, as Mr Paisio said, he was distressed and defensive, but he was advised that if he 
chose to leave the room it may place his position in jeopardy.  He came back in but did not further assist in the discussions.   

45 The invoice by which he is said to have claimed payments for the unallocated tickets, was not put to him in the meeting.  Later 
that evening Mr Boon got a telephone call from Mr Desarmia who was concerned about him. 

46 According to Mr Paisio, Mr Desarmia rang Mr Boon that evening to say that everything was OK and that he should come into 
work on the next Monday as normal and that was because Mr Desarmia was afraid that if he advised Mr Boon of his proposed 
dismissal on the Friday then Mr Boon might be disposed to commit suicide over the weekend.  This is because Mr Desarmia 
had this notion about persons who were dismissed on a Friday.   

47 Mr Paisio rang a number of Mr Boon’s clients to check matters, namely, Mr and Mrs Whitting and Mr Dolbie.  Mr Paisio 
denied having any intention of attempting to get rid of Mr Boon.  He said that Mr Boon had a difficult job, and it was the 
intention of the respondent to provide more personal training managers who would each supervise a lesser number of personal 
trainers than Mr Boon was doing.   

48 During the week the respondent considered the matter further.  This included consultation with its industrial advisers.  About 
36 to 48 hours before Mr Boon was advised that he was being dismissed, the respondent’s head office in New South Wales 
decided that Mr Boon would be dismissed.  There was clearly no discussion with Mr Boon after he was informed that he did 
not have to worry 

49 There was no discussion of these matters, after that, between Mr Boon and any employee of the respondent until 8 August 
2002, when he was handed a letter of dismissal. 

FINDINGS AT FIRST INSTANCE 
50 The Commissioner at first instance made the following findings at first instance, summarised, that:- 

(a) Mr Boon’s evidence was at times vague and lacking in detail. 
(b) Mr Boon’s evidence as to the sequence of conversations was less than clear. 
(c) His cross-examination did not cover a number of matters which one might have anticipated that he would 

cover. 
(d) It was implausible that Mr Boon, being the state personal training manager, did not know where the tickets 

were kept. 
(e) Given that Mr Boon says that he signed the exercise book record when tickets were swapped, it is clearly not 

the explanation because he says the respondent says it has no record of the particular tickets concerned 
having been allocated to clients.  

(f) There is a record of the tickets Mr Boon swapped for his clients and they do not bear the 76,000 numbers. 
(g) Mr Whitting’s evidence was confusing regarding time frames.   
(h) Mr Paisio’s evidence that Mr Whitting told him in their telephone conversation that he had not attended for 

some time and that he had injured his shoulder is more likely correct. 
(i) Mr Paisio’s evidence was detailed but he was confident and clear and his evidence was generally plausible 

and consistent. 
(j) If the tickets were submitted by Mr Boon, as the respondent alleges, there is no suggestion or explanation 

how this could have occurred other than by Mr Boon, without authorisation, obtaining tickets which had 
never been allocated to clients, had not been paid for and for which no training was provided and claiming 
payment. 

(k) The matter caused the Commissioner a great deal of difficulty due to the lack of documentary evidence and 
the unsatisfactory cross-examination of witnesses on both sides. 
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(l) There was no real evidence to substantiate the view that Mr Paisio did not like him and was trying to get rid 
of him. 

(m) In respect of the allegation that Mr Boon had submitted 48 unallocated tickets for payment and had 
approved Ms Leah’s claim for payment for a corresponding group of tickets, the respondent undertook as 
full and extensive an investigation as was reasonable, which raised serious questions about Mr Boon’s 
conduct.  However, in respect of the question of his also having claimed payment for other training sessions 
in that pay period, the respondent’s investigation appears to have been less than thorough.   

(n) He was given a reasonable opportunity to respond and to defend himself. 
(o) The Commissioner was satisfied and found that in the end the respondent concluded it was and was entitled 

to conclude that Mr Boon had submitted for payment personal training tickets for which no payment had 
been made and which had not been issued to clients. 

(p) Accordingly, he had misconducted himself. 
(q) It also appeared that he had acted in concert with another employee who submitted a large number of tickets 

from the same sequence which had also not been allocated to members. 
(r) Mr Boon had signed off giving approval to Ms Leah’s claim for payment. 
(s) The respondent decided that there was no alternative but to terminate his employment.  He was in breach of 

a substantial condition of his employment as a manager in charge of approximately 70 personal trainers.  In 
this case the act of misconduct was such that it breached the requirement of trust and confidence and struck 
at the heart of the contract. 

(t) The test set out in Western Mining Corporation Ltd v AMWSU and Others (1997) 77 WAIG 1079 (FB) had 
been satisfied. 

ISSUES AND CONCLUSIONS 
51 The decision appealed against is a discretionary decision as that term is defined in Norbis v Norbis [1986] 161 CLR 513 and 

Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194. 
52 The appellant must establish, in order to succeed, that the exercise of the discretion at first instance miscarried, by application 

of the well known principles laid down in House v The King [1936] 55 CLR 499 (see also Gromark Packaging v FMWU 
(1992) 73 WAIG 220 (IAC)). 

53 Further, since this was a matter in which findings of fact based on credibility were made after the Commissioner had the 
advantage of seeing the witnesses, the principle laid down in a number of cases including Devries and Another v Australian 
National Railways Commission and Another [1992-1993] 177 CLR 473, recently referred to in Fox v Percy (2003) 179 ALR 
201, applies. 

54 Therefore, the appellant must establish that the Commissioner erred within the principle which is as follows:- 
“A finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an appellant 
court thinks that the probabilities of the case are against - even strongly against - that finding of fact.  If the trial 
judge’s finding depends to any substantial degree on the credibility of the witness, the finding must stand unless it 
can be shown that the judge “has failed to use or has palpably misused his advantage”, or has acted on evidence 
which was “inconsistent with facts incontrovertibly established by the evidence” or which was “glaringly 
improbable”.” 

55 In Fox v Percy (op cit) at pages 208-209, the High Court applied the principle in cases including Devries and Another v 
Australian National Railways Commission and Another (op cit) and other important cases referred to therein. 

56 Their Honours Gleeson CJ, Gummow and Kirby JJ, said at pages 208-209:- 
“The cases mentioned remain the instruction of this court to appellate decision-making throughout Australia.  
However, that introduction did not, and could not, derogate from the obligation of courts of appeal, in accordance 
with legislation such as the Supreme Court Act applicable in this case, to perform the appellate function as 
established by Parliament.  Such courts must conduct the appeal by way of re-hearing.  If, making proper allowance 
for the advantages of the trial judge, they conclude that an error has been shown, they are authorised, and obliged, to 
discharge their appellate duties in accordance with the statute”. 

 Those authorities have been referred to and have bound the Full Bench in a number of cases, not the least being Hanssen Pty 
Ltd v CFMEU (2004) WAIRC 10828, delivered 8 March 2004 (FBA 26 of 2003) (unreported). 

57 This was a matter where the appellant was actually and summarily dismissed for misconduct as the letter of dismissal says. 
58 The evidence about the matters in dispute was namely the oral evidence of Mr Boon, the appellant, and Mr Paisio for the 

respondent, there being little or no documentary evidence. 
59 Mr Desarmia, who was involved directly in these matters, gave no evidence.  Ms Napier, who maintained the records, gave no 

evidence.  The invoices, tickets and other documents at the heart of the matter were not produced in evidence.  The only oral 
evidence for both sides was that of Mr Boon for himself, and Mr Paisio for the respondent.   

60 The evidence consisted therefore of oral evidence, of some documentary evidence, of oral evidence of interviews and 
conversations between Mr Paisio and Mr Desarmia and Mr Boon. 

61 The accusation against Mr Boon was that, by fraud, he obtained payment from his employer, the respondent, of remuneration 
for work done which work he had not in fact done; but he had represented to his employer that he had done it. 

62 Mr Boon was one of the managers employed by the respondent.  His job was to manage the personal training operations of the 
respondent with up to 70 personal trainers.   

63 At the same time he engaged, himself, in personal training.   
64 There was a number of trainers, namely 70, subject to Mr Boon’s supervision, and he approved their claims for payment of 

wages or salary for personal training, in order that they might be paid by the payroll clerk in administration. 
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65 Mr Boon, as manager, submitted his claim for payment in the same manner except that no one approved it because he was the 
manager.  The procedure for personal trainers making claims for payment of salary or wages was that an invoice was submitted 
by them for the hours worked and the amount claimed in money for working those hours at the agreed rate per hour. 

66 This was accompanied and evidenced by tickets or vouchers which the client purchased from the respondent and presented to 
the trainer when the trainer presented her/himself for the training sessions, which tickets or vouchers entitled them to so many 
half hours or hours at whatever rate the respondent charged the clients. 

67 The system was thought to be messy, and Mr Desarmia, at the behest of the payroll clerk, thought that there should have been 
an audit of the claims.  However, it is fair to observe that what occurred here could not be blamed on the messiness of the 
system, but was allegedly due to the acts of certain persons. 

68 I have dealt with these matters in detail in my summarisation of the evidence above.   
69 It was accepted by Mr Paisio and Mr Boon that Ms Leah, a personal trainer, had committed a fraud by using tickets which had 

not been allocated to clients who had paid for them.  Further, there was no record that they were properly in her possession.  
Further, Mr Boon admitted and did not deny that these tickets were presented by her as evidence of work done with an invoice.  
They were a “chunk” of tickets all in the 7,000 series, some 48 in all.  Further, Mr Boon admitted that for the period involved, 
the amount of work claimed to have been done could simply not have been done.   

70 Ms Leah’s claim was clearly approved for payment by Mr Boon as personal trainer manager, and paid.  Mr Boon admitted that 
it was clear that on what occurred a scam had been perpetrated and said that he felt that he was cheated and misled. 

71 It was relevant to the later inquiries about Mr Boon’s actions, and, indeed, it was alleged in those inquiries that Mr Boon was 
or had been having an affair with Ms Leah.  This he denied.  There was no evidence adduced that he had been having such an 
affair.  Mr Paisio’s evidence was that he discovered another “chunk” of tickets in the same series as the tickets used by 
Ms Leah to support her fraudulent claim namely, the 7,000 series, submitted by Mr Boon with his invoices claiming payment 
for personal training which he represented that he had carried out, and for which he was paid.  Again, as I have said, it was not 
in dispute that Mr Boon had made a claim and had been paid for those tickets on his own claim. 

72 Again, Mr Boon did not deny that this was a claim based on a chunk of tickets which was not allocated to clients and the use 
of which, as clearly unauthorised tickets, he could not explain.  Further, there was no record of the tickets being allocated in 
the book in which such things were recorded.  He was also unable to explain why a claim could be made when a trainer could 
not do the amount of hours in the relevant period in relation to which the tickets purported to evidence that work was done. 

73 Again, too, Mr Boon was unable to explain why when Ms Leah had perpetrated a scam, on the same facts, what had occurred 
in relation to his claim was not a scam.  It was admitted that Mr Boon was paid the amount claimed for the use of those tickets.  
All of those findings were open to be made, and it was correct to make them. 

74 It is, I think, manifestly clear that Mr Boon, as personal training manager, knew where the unused tickets were kept.  The nub 
of the alleged fraud, as in the case of Ms Leah, was that unused tickets were used which had never been sold to clients, and 
were not authorised for the purpose for which they were used, to support false claims for payments for work which was not 
done. 

75 Both in evidence and in the evidence of what was said in the discussions between Mr Desarmia and Mr Paisio and Mr Boon, 
which included his own evidence of these discussions, Mr Boon agreed that the facts surrounding his claims and Ms Leah’s 
were the same.  In particular, Mr Boon agreed that if they were the same, what occurred constituted a scam.  On a fair reading 
of the evidence, his denial of misconduct was not a denial at any time of the facts which were alleged to constitute that 
misconduct. 

76 Put at best for Mr Boon, he was unable to explain how the claim which he supported with the tickets which could not have 
been used unless they were misappropriated to support the false claims, could otherwise have been made.  His evidence was 
that the state personal training manager, namely himself, did not know where the tickets were kept, an assertion which the 
Commissioner at first instance correctly found to be implausible. 

77 Further, the Commissioner found, as it was open to the Commissioner to find, that Mr Boon’s explanation that he signed the 
exercise book records when tickets were swapped, was no explanation for the use of the tickets to support his claim because he 
also said that he had no record of the particular tickets concerned.  Mr Boon was also unable to explain how either he or 
Ms Leah could genuinely claim for the amount of work which they claim to have done because the amount of such work could 
not be performed during the period concerned.  

78 I would also observe that I can find nothing in the evidence which would lead me to accept that the Commissioner at all 
misused her advantage in deciding that she preferred the evidence of Mr Paisio to that of Mr Boon.  Mr Boon’s evidence was, 
indeed, vague, lacking in detail, and, as the Commissioner found, was not certain.  On the other hand, the Commissioner 
correctly found, in my opinion, on a fair reading of the evidence, that Mr Paisio’s evidence was confident, clear, generally 
plausible and consistent. 

79 I would also add that the findings on credibility were not necessary in order to make all of the fact findings which I have said 
above could be made.  Many of those findings are inferable from the evidence of the parties, which, in many respects, does not 
conflict.  

80 The Commissioner acknowledged correctly that she had been, if I can paraphrase it, inhibited by a lack of documentary 
evidence.   

81 On appeal too, the lack of such documentary evidence was a matter attacked on behalf of the appellant.  In general, the failure 
to adduce the best evidence, whether documentary or not, in any matter, may well weaken the case of a party who fails to 
adduce such best evidence.  However, let me observe that, in this case, there was no real dispute about what was complained of 
against Mr Boon.  Much of the dispute concerned the inferences to be drawn from his evidence.  Further, there was no 
objection taken to the hearsay evidence relating to the documents.  Further, and in any event, even without actual production of 
some very relevant documents, Mr Paisio’s evidence on a fair reading, was much more credible than Mr Boon’s.   

82 Thus, as the Commissioner found, and it was open to her to find, there was no or no credible explanation of how the claim 
supported by unused or unsold tickets for work which was not done could have been made.  In the case of Ms Leah, there was 
no credible explanation of how Ms Leah’s claim could have been approved or why it was approved by Mr Boon.  It was 
therefore open to find, and the Commissioner should have found, for the reasons which I have expressed above, that Mr Boon 
attempted to defraud the respondent of a sum of money for wages or salary not earned, by providing as proof of the work done,  



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1031 
 

 

tickets which were not tickets paid for by the clients, and which were, in fact, removed from the employer’s stock by him for 
those purposes.  Further, these were proffered as false proof that the work had been done and should be paid for when the work 
had not been done.  Further, and alternatively, it was open to find, for the reasons which I have expressed above, that Mr Boon 
facilitated a similar fraud by Ms Leah.   

83 The Commissioner correctly determined that the employer bore an evidential onus to establish that the summary dismissal was 
justified. 

84 I also am satisfied that it was open to find that the Commissioner was correct to find that there was no alternative but to 
dismiss Mr Boon because he had acted dishonestly, fraudulently, and contrary to the implied term of mutual trust and 
confidence between him and his employer, and contrary to his duty as a manager, and further that the misconduct so breached 
the obligation of trust and confidence that it struck at the heart of the contract of employment.  Thus, the misconduct within the 
tests laid down in Blyth Chemicals Limited v Bushnell [1933] 49 CLR 66, Laws v London Chronicle ( Indicator Newspapers) 
Ltd�[1959] 2 All ER 285, North v Television Corporation Ltd (1976) 11 ALR 599 at 609  as applied by the Full Benches of 
this Court in very many cases, justified summary dismissal.  The evidentiary onus upon the respondent in that respect was 
clearly discharged. 

85 It is also clear and it was open to find that in the course of discussions with Mr Boon on 2 August 2002, despite some heat in 
the discussions, he was, even on his own evidence of what was said in these discussions, given every opportunity and sufficient 
time to answer all allegations and matters put to him.   

86 There was detailed framing and putting of questions and the opportunity to provide detailed responses.  The accusations were 
adequately framed and covered the circumstances which were the subject of the difficulty.  The fact that there were no 
subsequent discussions of the matter after the discussion of 2 August 2002 was no evidence of unfairness.  The matter had 
been thoroughly canvassed.  Full and fair opportunity had been afforded to Mr Boon to put his case.  He put it.  There was no 
requirement that there be any further discussion.  It was then quite right, that that having been done, the respondent should 
consider all of the facts and obtain a decision from the appropriate personnel persons in the company, in this case, in head 
office, and then advise Mr Boon of the company’s decision.  That is what occurred.  There was no unfairness in it. 

87 However, even if there were a denial of procedural fairness, which there was not, it could not within the principles laid down 
in Shire of Esperance v Mouritz (1991) 71 WAIG 891 (IAC), be such an important circumstance, given the seriousness of the 
misconduct, to render the dismissal unfair.   

88 Such an observation also applies to the fact that Mr Boon, on 2 August 2002, after the meeting with Mr Paisio and 
Mr Desarmia, was wrongly told by Mr Desarmia that things were OK.  The reason given for that has not been disputed and if 
there was any unfairness in his being so misled, which I doubt, then it could not have vitiated the general fairness of the 
procedure. 

89 Further, and in the alternative, the dismissal was justified for the following reasons. 
90 The dismissal was based on the alleged misconduct of the employee.  The employer had satisfied the evidentiary onus cast 

upon it insofar as that was in its power by conducting as full and extensive investigation of all of the matters surrounding the 
alleged misconduct, as was reasonable in the circumstances and in the course of which the employer gave Mr Boon every 
reasonable opportunity and sufficient time to answer all questions and inquiries in relation thereto. 

91 Following that, too, it is clear from the employer’s actions and the investigation, and prior to and subsequent to that, that the 
employer honestly and genuinely believed that Mr Boon was guilty of the misconduct alleged.  (As I have said earlier in these 
reasons, it was open to find in any event that guilt had been established on the evidence before the Commissioner at first 
instance.  As a result, taking all things into account, the employer was entitled to say and established that the dismissal was 
justified and was fair) (see Western Mining Corporation Limited v The Australian Workers Union, Western Australian Branch, 
Industrial Union of Workers (FB) (op cit) at page 1084). 

92 I would add that whatever the evidential onus was on the respondent ((ie) whether it was the ordinary civil standard or the 
more strict Briginshaw standard), there was, for the reasons which I have found, ample evidence to say that such burden had 
been discharged.  It was open to be so found and correctly so found. 

93 It was open to find therefore, for all of those reasons, and correct to find that within the principles laid down in Miles and 
Others t/a Undercliffe Nursing Home v FMWU (1985) 65 WAIG 385 (IAC), the dismissal was not harsh, oppressive and 
unfair.  Alternatively, it was open to find and correct to find that Mr Boon had not, at first instance, established that the 
dismissal was harsh, oppressive and unfair. 

94 As to the claim for contractual benefits, it was not sufficiently established what the quantum and nature of the claim was and 
what the correct entitlement to it was, notwithstanding the lack of challenge to that claim and it was correct, therefore, for the 
Commissioner to dismiss the claim for those reasons.   

95 It was not established, as I would find for those reasons that the Commissioner erred, applying the principles laid down in 
Devries and Another v Australian National Railways Commission and Another (op cit) and Fox v Percy (op cit).  There was no 
misuse of the Commissioner’s advantage derived from seeing and hearing the witnesses. 

96 Finally, it was not established by Mr Boon that there was any miscarriage of the exercise of the discretion at first instance 
within the principles laid down in House v The King (op cit) and Gromark Packaging v FMWU (op cit). 

97 For all of those reasons, I would dismiss the appeal. 
CHIEF COMMISSIONER W S COLEMAN: 
98 I have had the benefit of reading the Reasons for Decision of His Honour, the President.  I agree and have nothing to add. 
SENIOR COMMISSIONER A R BEECH: 
99 I have had the advantage of reading the draft decision of his Honour the President.  I agree that the appeal should be dismissed 

and merely wish to add these comments. 
100 It is not in dispute that when an employee is dismissed summarily for misconduct, the employer has an evidentiary onus to 

demonstrate that in so far as it was within its power, before dismissing the employee, it conducted as full and extensive 
investigation into all of the relevant matters surrounding the alleged misconduct as was reasonable in the circumstances, it gave 
the employee every reasonable opportunity and sufficient time to answer all allegations and respond thereto; and that having 
done those things the employer honestly and genuinely believed and had reasonable grounds for believing on the information 
available at that time that the employee was guilty of the misconduct alleged; and that, taking into account any mitigating 
circumstances either associated with the misconduct or the employee’s work record, such misconduct justified dismissal.   
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101 The manner by which the employer discharges, or attempts to discharge, that evidentiary onus is a matter for the employer.  
For that matter, the manner by which the former employee discharges the onus which may then fall upon him or her to show 
that notwithstanding the discharge of the employer’s onus, the dismissal was nevertheless harsh, oppressive or unfair, is a 
matter for the employee.   

102 Significantly, except in unusual circumstances, in an arbitration where parties are represented it is not for the Commissioner 
hearing the matter to require parties to call a particular witness or to produce evidence which the parties have chosen not to call 
or to produce.  To require a party to call a witness, or to produce evidence, which that party has not called, or produced, may 
lead the Commission to depart from its role as arbitrator.  Rather, the Commissioner will take into account any implications 
arising from the failure of a party to call a witness or produce evidence.  Much will depend upon the circumstances of the case.   

103 The appellant criticises the Commission at first instance for not requiring the respondent to prove the misconduct it alleged by 
producing direct documentary evidence and calling Ms Napier.  However, in the matter before the Commission at first instance 
it was the role of the Commission to assess the evidence and submissions made to it.  As the Commission quite correctly 
observed, the case at first instance caused a great deal of difficulty due to the lack of documentary evidence and the 
unsatisfactory cross-examination of witnesses on both sides.  The Commission was therefore left to decide the issues requiring 
decision on the basis of assessing credibility.  The decision of the Commission at first instance to prefer the evidence of Mr 
Pasio to the evidence of Mr Boon for the reasons which she gave (AB 24 at [62] and following) was one entirely open to her.  
No error in this decision has been shown. 

104 I am therefore unable to agree with the carefully argued case on appeal for Mr Boon that the Commission was in error in the 
manner alleged particularly in the alleged failure to apply the evidentiary onus to the respondent.  In the circumstances of the 
case presented by both sides, the Commission at first instance decided the evidentiary onus on the respondent by reference to 
the credibility of the witnesses called.  On that basis, Mr Boon faces a difficult task in this appeal to show an error which 
demonstrates that the Commission’s ultimate conclusion, that on the balance of probabilities the respondent satisfied the 
evidentiary onus and that there was a lack of other evidence before her to demonstrate that the dismissal was otherwise harsh, 
oppressive or unfair, was not correct on the facts as found.   

105 In relation to the appeal against the decision of the Commission not to order payment of contractual benefits claimed, it is 
apparent that the decision was correct on the evidence, or lack of it, before the Commission. 

106 I am also unaware of any authority which considers that all untaken annual leave should be paid to an employee dismissed for 
misconduct.  The rule is that payment is to be made for annual leave fully accrued before the misconduct occurred: re Saddlers 
and Leatherworkers’ Award, (1967) 47 WAIG 788, a position which is reflected in s.24(3) of the Minimum Conditions of 
Employment Act 1993.  No error on the part of the Commission at first instance has been shown.   

107 I therefore agree with the order to issue. 
THE PRESIDENT 
108 For those reasons, the appeal is dismissed. 

Order accordingly 
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Order 
This matter having come on for hearing before the Full Bench on the 27th day of January 2004, and having heard Ms C P Crawford 
(of Counsel), by leave, on behalf of the appellant, and Mr G W Smith (of Counsel), by leave, and with him Ms R L Harding (of 
Counsel), by leave, on behalf of the respondent, and the Full Bench having reserved its decision on the matter, and reasons for 
decision being delivered on the 20th day of April 2004 wherein it was found that the appeal should be dismissed, it is this day, the 
20th day of April 2004, ordered that appeal No FBA 33 of 2003 be and is hereby dismissed. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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locomotive driver – Multiple breaches of procedures – Role of locomotive driver – Role of train 
controller – Lack of candour by employee in investigative process – Alleged inconsistency of 
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and condoned by management of the respondent 

 Insufficient inconsistency in the treatment of the employees to render the appellant’s dismissal 
unfair – No evidence that management condoned breaches of the rules and regulations – 
discretionary decision – No error in the exercise of discretion at first instance – Appeal 
dismissed - Industrial Relations Act 1979 (as amended), s49 – Mines Safety and Inspection 
Regulations 1995, parts 15 and 17 – BHP Iron Ore Railroad Rules and Regulations – Pilbara 
District 

Decision Appeal dismissed 
Appearances 
Appellant  Mr D H Schapper (of Counsel), by leave 
Respondent  Mr A J Power (of Counsel), by leave and with him Mr R D Curry (of Counsel), by leave 
 
 

Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an appeal brought by the above-named organisation of employees against the whole of the decision of the Commission 

at first instance, constituted by a single Commissioner, given on 17 June 2003 in matter No CR195 of 2002.  The decision 
appealed against is a decision to dismiss an application made by the above-mentioned appellant (hereinafter called “the 
CFMEU”) pursuant to s44 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”). 

GROUNDS OF APPEAL 
2 The appeal is brought under s49 of the Act against that decision and is brought on the following grounds (see pages 2-4 of the 

appeal book (hereinafter referred to as “AB”), volume 1):- 
“1. In applying the test of whether the respondent has exercised its legal right harshly or oppressively so as to 

constitute an abuse of that right the Commission erred. The correct test is whether the dismissal was harsh, 
unjust or unfair, alternatively, whether a fair go all round had been afforded. 

2. The decision that Rudland’s dismissal was not unfair was manifestly wrong, alternatively, not reasonably open, 
alternatively, unsafe, because the employer by its servants or agents: 
failed to provide any or any adequate supervision or guidance as to the procedure to be followed in the 
circumstances with which he was confronted when requested by him to do so 

and, 
in any event, had actual prior knowledge of each material step proposed to be taken and actually taken by 
Rudland viz; 

• that he would not walk the train or apply 100% handbrakes prior to attempting to reclaim the air 
• that on ascertaining that the train was broken he would not apply 100% handbrakes but that he would 

run the train down the Yandi bank without 100% handbrakes after having had 2 emergency dumps 
and, further and in the alternative, had approved the taking of each of those steps. 

3. the Commission erred in fact in holding that the distance of the train controller from the occurrence of the 
events was material 

4. the Commission erred in fact in holding that, in the instant circumstances, it would be immeasurably more 
difficult for a train controller to appreciate the full circumstances of an incident compared to that of the train 
driver. In fact, the controller’s state of knowledge of the circumstances were the same as the driver’s. 
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5. the Commission erred in law in allowing his speculation concerning the relationship between a pilot and an air 
traffic controller to affect his reasoning when there was no evidence concerning the same 

6. the Commission erred in fact in holding that Rudland had heard Rose say words to the effect “you have to walk 
that train”. 

7. the Commission erred in fact in holding that Rudland had lacked candour in the various interrogations 
conducted by the employer subsequent to the events in question 

8. the Commission found, wrongly, that Rudland’s reasonable belief that, the train braking system was safe up to 
and including 3 dumps and that therefore the steps he took were safe, did not render his dismissal for taking 
those steps unfair. 

9. the Commission erred in fact in holding that Rudland’s reliance on the 3 dumps rule was negated by the fact 
that before the 3rd dump he had made 2 other brake applications. The Commission failed to have regard to the 
fact that subsequent to the 2nd dump the brake system had been recharged to some extent 

10. The Commission erred in fact in holding that the effect of the first brake application after the 2nd dump was to 
stop the recharging of the braking system 

11. the Commission erred in fact in holding that the employer was unaware of the practice of not applying 100% 
handbrakes following an emergency dump on the Yandi bank and then running the train down the hill. The 
Commission should have found that 

• there was such a practice 
• the employer, by it servants or agents, was aware or should have been aware of it 

and that it was therefore unfair to dismiss Rudland for following it. 
12. Alternatively, the Commission erred in holding that dismissal for the following of a common practice is only to 

be regarded as unfair if the common practice was brought to the attention of and condoned by senior 
management 

13. Alternatively, the Commission erred in holding that there was no direct and probative evidence that the 
common practice was not brought to the attention of and condoned by senior management. 

14. Erred in holding that the fact that Rudland was an elected safety representative heightened his culpability. No 
greater disincentive to employees volunteering for the position of safety representative could be conceived. In 
fact and in law, a safety representative, in relation to his work, is under the same duty and standard of care as 
any other employee. 

15. Should have found, and erred in failing to do so, that Rudland’s termination was unfair by reason of the failure 
of the respondent to take any significant disciplinary step in respect of its train controller in relation to his 
involvement in the events which led to Rudland’s dismissal and the gross imbalance and inequity of treatment 
as between employees as a result thereof 

16. Should have found, and erred in failing to do so, that Rudland’s termination was unfair by reason of the failure 
of the respondent to take any significant disciplinary step against other employees who had been involved in 
similar circumstances or events and the gross imbalance and inequity of treatment as between employees as a 
result thereof 

17. Erred in holding that the circumstances of Hope’s incident were sufficiently dissimilar to those of Rudland as to 
justify grossly imbalanced and inequitable treatment as between employees. 

18. Erred in failing to hold that the failure to terminate Cale’s employment or take any steps in relation to his role in 
the Bird incident, constituted grossly unbalanced and inequitable treatment as between employees rendering 
Rudland’s termination unfair. 

19. The Commission erred, in relation to the Bird incident, in preferring Cale’s unsworn and unsupported statement 
to Bird’s sworn testimony. 

20. The Commission erred in holding that cancellation of the train walk procedure was in the circumstances, 
misconduct, alternatively unsafe conduct by Rudland. Alternatively the Commission erred failing to consider 
the responsibility of the train controller in relation to the conduct and cancellation of the train walk procedure. 

21. The Commission erred in holding that a train driver is in a particular position of trust in relation to his/her 
employer. 

Relief sought: 
An order quashing the order appealed from and in lieu thereof making an order for reinstatement in employment 
without loss of wages or continuity of employment and incidental and ancillary orders.” 

THE MINES SAFETY AND INSPECTION REGULATIONS 1995 - PARTS 15 AND 17 AND THE RULES AND GENERAL 
APPENDIX OF THE BHP IRON ORE RAILROAD RULES AND REGULATIONS – PILBARA DISTRICT (EXHIBITS A14 

AND A15) 
3 There was a great deal of reference to the rules, regulations and general appendix at first instance and upon this appeal.  The 

book of rules contains the internal rules and regulations of the respondent company in red and black respectively.  The book is 
entitled and its contents furthermore will be referred to hereinafter as “the rules” and “rules”.  It is to be noted first, however, 
that the Mines Safety and Inspection Regulations 1995 (hereinafter referred to as “the regulations”) promulgated under the 
Mines Safety and Inspection Act 1994 are the governing provisions.  Part 15 regulates railway operations at mines.  It was not 
in dispute that the operation of the railway during this incident was subject to the operation of the regulations.  Part 15 contains 
a number of definitions which I will refer to hereinafter (see regulation 15.1). 

4 A “controller”, in relation to a railway, means “the person appointed by the manager of a mine to control the movement of 
railway vehicles at the mine”.  It was not in dispute that Mr Mick Le Flohic, to whom I will refer hereinafter, was such a 
controller. 

5 There are other definitions including the “order” made by a controller relating to the movement of a railway vehicle.   
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6 There are also defined “operating rules”.  These are rules made, for example, by the operators of a mine in relation to a railway 
and the rules are defined to mean “the operating rules” determined for a railway under regulation 15.4 (see regulation 15.1).  
The “rules” are the “operating rules” within the meaning of the regulations. 

7 The importance of the operating rules is that the manager of the mine must ensure that no train operates at a mine unless 
operating rules, including signals and signal codes that comply with regulation 15.4(2) have been developed for the railway.  
Further, the manager of a mine must ensure that no train operates unless a copy of the operating rules has been submitted to the 
State Mining Engineer for approval and the rules have been approved in writing by the State Mining Engineer (see 
regulation 15.4(1)(a), (b) and (c)). 

8 The manager of a mine is liable to a penalty for breach of that regulation pursuant to regulation 17.1.  Breaches of the 
regulations attract a penalty of $5000.00 in the case of individuals, and, in the case of corporations, a penalty of $25,000.00. 

9 Further, the “operating rules” must be clear and must specify standards, procedures, and methods of working so that persons 
operating the railway in accordance with the rules are not exposed to hazards (see regulation 15.4(2)). 

10 That is the clear purpose of the operating rules (“the rules”) and why they exist. 
11 Next, and very importantly, the manager of a mine “must (my emphasis) ensure that the operating rules are not amended, 

suspended or cancelled unless the amendment, suspension or cancellation has been approved in writing by the State Mining 
Engineer”.  (Again, regulation 17.1 penalties apply for breaches) (see regulation 15.1(3)). 

12 It is noteworthy that, if an unforeseen occurrence makes the application of any operating rules temporarily impracticable or 
indicates a dangerous defect or deficiency in the rules and the manager or a person appointed by the manager takes such action 
as is necessary to remedy that situation, then the rules can be suspended, amended, etc.  Further, if that sort of action is taken, 
however, then the manager or an appointed person must immediately notify the Senior Mines Inspector that the action has been 
taken, and if required by the Senior Inspector, confirm in writing that the action has been taken, within one week after the day 
on which the occurrence took place (see regulation 15.4(4) and (5)). 

13 It is also to be noted that, if a permanent change is to be made to an operating rule, it is necessary that the manager of the mine 
makes a provisional rule or rules as required.  However, the provisional rule or rules must first be submitted in writing to the 
Senior Mines Inspector.  The provisional rule, however, then operates unless the Senior Inspector notifies the manager in 
writing to the contrary (see regulation 15.4(6)). 

14 It is also to be noted that, under penalty under regulation 17.1 for breach, “a person must comply with the operating rules for a 
railway at the mine” (my emphasis) (see regulation 15.4(9)).  Thus, a breach of the operating rules constitutes a breach of the 
regulations. 

15 Pursuant to regulation 15.5(3), it is the mandatory duty of the mine manager, that is she or he must ensure that a person is not 
employed in any capacity on a main line on which a railway vehicle is running unless the person is under the supervision of a 
person who is fully conversant with the relevant operating rules, including signals and signal codes.  (Regulation 17.1 penalties 
apply to any breach). 

16 In this case, it was not in issue that there were “operating rules”.  The rules, which were exhibit A14 in these proceedings at 
first instance, are called “BHP Iron Ore Railroad Rules and Regulations – Pilbara District”.  There is also, and there was 
exhibited in these proceedings, the general appendix to the rules which forms part of them and will be referred to hereinafter as 
“GA”.  The general appendix was an exhibit in proceedings at first instance as exhibit A15. 

17 Accordingly, for the reasons which I have expressed, the operating rules which provide, inter alia, for safe working, are in their 
content not finally approved by the above-named respondent, the employer, but by relevant Mines Department officers.  All 
persons at the mine are bound by the rules.  Further, it is for no one to purport to amend, cancel or suspend them unless it is the 
manager, acting in end with the consent of a Mines Department officer.  The manager of the mine and he only has that power 
in limited circumstances subject to the Senior Mining Inspector’s authority to suspend, cancel or alter the rules.  Further, it is 
the duty of the manager of the mine to ensure that each person employed in a railway operation at the mine has access to a 
copy of the rules. 

18 Essentially, too, the manager of a mine is required to ensure that a person is not employed as a controller or locomotive driver, 
inter alia, unless that person has satisfied the manager or a person appointed by the manager of his full conversance with 
relevant operating rules, inter alia, and is competent to discharge his/her duties.  

19 A breach of this regulation and others, as I have said, makes the mine manager liable to a penalty himself. 
EVIDENCE 

20 There was a great deal of documentary evidence in these proceedings.  There was also evidence by written statements and/or 
orally from Mr Jeff Anthony Rudland, an employee of the above-named respondent, Mr Warren Ronald Johncock, another 
locomotive driver employed by the respondent, and the CFMEU convenor at Port Hedland, as well as Mr David John Symons, 
another locomotive driver employed by the respondent, and Mr Gary Leslie Richards, a former locomotive driver of the 
respondent who had been made redundant.  There was also evidence from a railway officer of the respondent and former 
locomotive driver, Mr Trevor John Bird. 

21 There was evidence for the respondent from Mr Geoffrey Charles Jolly, a supervisor - rail transport with the respondent, 
Mr Anthony Holland, another supervisor, Mr John Charles Ireland, and Mr Lindsay Gordon Morrison, the manager of railway 
operations of the respondent with responsibilities including the overall supervision of rail crews.  Mr Ireland is the 
superintendent of rail operations and reports to Mr Morrison. 

22 Mr Le Flohic was not called at first instance by either side and did not give evidence. 
BACKGROUND 

23 On the evening of 10 August 2002, one Jeff Anthony Rudland was an employee of the above-named respondent.  He was also, 
as I infer, a member of the CFMEU.  The above-named respondent conducts iron ore mining and other operations in the 
Pilbara region of this State.  Part of that operation is the carriage by rail of iron ore from the mines in the hinterland to port in 
the Pilbara. 

24 The CFMEU is an “organisation” within the meaning of the Act.  In fact, it is an organisation whose members, relevant to this 
appeal, are employed by the respondent as locomotive drivers. 
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25 At all material times, Mr Rudland was employed as a locomotive driver on the railway from the mine to Port Hedland, which 
is a major port in the iron ore mining industry, situated in the Pilbara.  He had been so employed for some years, in fact since 
1996, commencing as a level 2 driver and moving up.  Before that, he was employed by Westrail for seven years as a 
locomotive driver.  He was, in fact, a level 5 driver, which is a senior and high grade of locomotive driver.  Not only that, he 
was a representative on the BHP safety council, having been elected in 1998.  Further, he was required by the rules and general 
appendix to be reaccredited in relation to these in each year and was required to pass exams for the purposes of that 
reaccreditation (see rule 3.2.1). 

26 As a safety representative, too, he was required to be aware of safety problems in the workplace, and, in his words, “to keep an 
eye out for problems”.  He gave evidence that he had been a representative for other employees at safety inquiries. 

27 Mr Rudland, at 17.43.05 hours on Saturday, 10 August 2002, was driving a locomotive pulling, with four other locomotives, a 
three hundred and thirteen truck train No 323, fully laden, with about 28,000 tonnes of iron ore.  The configuration of the train, 
which was a three raked train, two locomotives at the front, then about 100 trucks, then two other locomotives and another 
hundred trucks and then one other locomotive and another hundred trucks.  The train was travelling towards Port Hedland on 
the Yandi Branch line, and, in particular, over a steep hill known as “the Yandi bank”.  The three portions of the train were 
known as A, B and C respectively. 

28 There was only one man in the crew, the driver Mr Rudland, and no guard’s van.  The train was about three kilometres in 
length.  The driver, the only man on the train, was in the front locomotive, the other four unmanned locomotives being linked 
by an automatic system called “locotrol” and subject to control by the driver from his position in the cab of the first 
locomotive.  What occurred was that the train came to a standstill on the Yandi bank at the Y295.5 kilometre post as the result 
of an uninitiated emergency brake application.   

29 Mr Rudland had driven three raked trains previously from the Jimblebar Mine and at least one three raked train from Yandi 
before this incident.  The three raked trains contained multiple locomotives linked by a radio remote control system call 
“locotrol”.  This system enables the trailing locomotives to be controlled remotely from the lead locomotive without the 
necessity for manual control. 

30 The train controller in charge of rail traffic on the line, on 10 August 2002, which was portion of the line from the mine to Port 
Hedland called “the Yandi line”, was Mr Mick Le Flohic (“ML” in the transcript of the radio transmissions, (called the “voice 
log”)).  Mr Rudland appears in the transcript as “JR”) (see pages 210-216 (AB), volume 4).  I reproduce the extracts hereunder 
as they were recorded in the voice log and transcribed, and as they then appear in the appeal books. I also note that the Full 
Bench listened to the tapes in their entirety.  

31 The controller controls the line, from Port Hedland, which it, in this case, was about 295 to 297 kilometres away from where 
this incident occurred, by use of a video and by radio communication with the train crews.  Mr Rudland’s call sign was “70”.  
Mr Rudland informed Mr Le Flohic by radio that he had “lost the air” from the 295.5 kilometre mark on which he was 
travelling.  In fact, the train was half way over “the Yandi bank”.  At the bottom of the hill on the Port Hedland side was a 
siding called “Gidgi”.  “Losing the air” means losing the air from the brake lines of the train, so that they became inoperative, 
because there was no air in them. 

32 The locomotive pumps air through the braking system which brakes the train.  The air is, of course, compressed air which is 
contained in a brake pipe which runs the length of the train along each locomotive and each wagon and the pressure in the 
brake pipe is used to apply the brakes.  The locomotive, by its own power, fills a reservoir and smaller reservoirs with the 
compressed air which fills the brake pipes.  If the brake pipe is punctured or broken, or if the air is blocked or otherwise 
escapes, then the brakes become partially or totally unable to function and the train cannot be stopped by use of the brakes.  
There is, however, an emergency braking mechanism, which operates when the air is lost.  I will refer to it later.  The 
emergency breaking mechanism brought the train to a standstill on this occasion.  The braking systems are described by 
Mr Jolly by reference to the BHP-Utah Iron Ore Brake Manual (see pages 14-15 (AB), volume 1). 

33 Mr Le Flohic acknowledged by radio that he had received the message that Mr Rudland had lost the air.  Mr Rudland asked 
“What is the procedure for these 300 car trains?”  It was not in issue that the train was half way over the Yandi bank when he 
lost the air.  That is, all of the air went out of the brake pipe.  If that occurs, air automatically issues from an emergency 
compressed air reservoir and automatically applies the brakes.  That is what occurred in this case, and, of course, the train 
automatically stopped.  A “penalty brake application” is defined in GA M22 4.13.1 to mean “. . . Full service brake pipe 
reduction made automatically by one of the safety devices on the locomotive”, and “emergency brake application” is defined to 
mean “that resulting from a driver making an emergency brake application or a sudden loss of brake pipe pressure for 
WHATEVER reason”.  This, it was said, is not an everyday event. 

34 Mr Le Flohic did not reply when Mr Rudland asked what the procedure was for “these 300 hundred car trains”.  I should say 
that it was a matter in issue at first instance and on appeal as to who had what responsibility for what occurred, as between the 
trainer controller, Mr Le Flohic, and the only crew of the train, Mr Rudland, the driver. 

35 When Mr Rudland asked what the procedure was, Mr Le Flohic replied “Bash your head on a desk”.  Mr Rudland then said 
“Sorry mate”, and Mr Le Flohic said “Yeah, I’ll get back to you shortly, Jeff”.  Mr Rudland then said “Ah, then, this is what 
I’m going to do.  I’ll go and put on approximately 40 handbrakes.  When I get back and I have got the signal I will reclaim and 
see what happens”.  Mr Le Flohic replied by saying “O.K.  Whack your handbrakes on.  Will you need road assistance up 
there?  I can get someone out of Redmont, Jeff”.  Mr Rudland replied “At present, I don’t know what the problem is yet, mate.  
I can’t move with the signal against us, but I would not like to take off without handbrakes holding the front in”.  Mr Le Flohic 
then said “O.K. if you whack your handbrakes on and give me a call when you are ready to move”, Mr Rudland said “Yep”. 

36 It is common ground that, by adopting the course of action which Mr Rudland did, he was in breach of the railway rules and 
procedures.  What should occur if a “dump” occurs, that is if air is lost from the brakes on a hill, the emergency brakes come 
on, as they did on the Yandi bank where the train finished up half way down the hill, is that the driver must manually put on 
the handbrakes on all, (ie) 100% of the wagons. 

37 This means that Mr Rudland was required to get out of the cabin and walk along the entire train for three kilometres turning 
the wheel, to turn on the handbrake, on each wagon. 

38 Whilst this is being done, one walks the train, that is one walks the entire length of the train and examines the train and the 
brake pipe to see why the brake pipe is not holding the air.  For example, the line might be ruptured.  Mr Rudland did not do 
so.  Indeed, he only put handbrakes on 40 of the wagons and therefore only walked the length of 40 trucks only, not the 313 
trucks and four other locomotives in the train.  That was in breach of the rules.  (I will refer to actual rules later in these 
reasons).  It was alleged, however, that this practice was approved by the train controller because Mr Rudland had told  
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Mr Le Flohic in advance that that is what Mr Rudland was going to do.  Mr Le Flohic did not object or otherwise comment on 
this advice from Mr Rudland.  After he put on the handbrakes on the 40 wagons, Mr Rudland proposed to return to the 
locomotive to “reclaim the air”, that is, he was going to attempt to recharge the pressure in the brake pipe using his 
locomotive’s power.  He informed Mr Le Flohic by radio, accordingly.  Obviously, if he were able to do so, that would show 
that the brake pipe was not broken, or was not otherwise losing air.  As it was revealed after, the brake pipe was in fact broken 
and the train had parted.  It was alleged that reclaiming the air was not an unusual thing to do because trains could lose air for a 
variety of reasons, which did not include the brake pipe being ruptured or leaking.   

39 There was a comment on the radio at 17.48.48 hours from a Mr David Rose, the driver on another train also operating on the 
railway system that night.  He offered advice to Mr Rudland, as follows “Hey Jeff.  I think you’ve got to walk that train, mate.  
Make sure it’s in one bit”.  Mr Rudland’s evidence was that he did not hear this comment because he was getting out of the cab 
to walk along the train.  This was because, according to him, when one leaves the cabin and the radio in the cabin, there is an 
interval between doing that and going outside the train to use a hand held radio, when one is off the air for a brief time.  That is 
why he said he did not hear Mr Rose, he said.  When one walks the train, the controller is required to call the driver every ten 
minutes whilst he is outside the train for the sake of safety.  The area is remote and the climate is harsh.  The driver, it was 
said, does not contact the controller.  This is what is required by GA R0 13.10.  Therefore, that was the explanation of 
Mr Rudland about why he did not hear what Mr David Rose said. 

40 When Mr Rose gave the advice to walk the train it was not followed by any comment about walking the train from either 
Mr Le Flohic or Mr Rudland.  Indeed, it does not seem to have been acknowledged or responded to, by either.  What then 
happened is that Mr Rudland walked along the train and put on handbrakes on the 40 wagons with Mr Le Flohic calling him 
every ten minutes. 

41 At 18.20.58 hours, Mr Rudland told Mr Le Flohic that he was back on board the train.  He was then given the signal to proceed 
by Mr Le Flohic. 

42 At 18.22.43 hours he informed Mr Le Flohic “Ok Mick.  I’ll try and reclaim and see what happens”.  At this stage, of course, 
the train remained stationary.  Mr Le Flohic said “Roger, Jeff.  Let me know when you are on the move”.  It, of course, 
followed that if he were able to reclaim the air then he would have determined that he had air in the brakes, and may well have 
decided that it was safe to move again.  Thus, the 40 handbrakes having been put on, that is 40 wagons out of 313, Mr Rudland 
attempted to reclaim the air pressure in the brake pipe.  That is he sought to get the braking system working again by pumping 
air into the system.   

43 He was not told by Mr Le Flohic that he should not, throughout this process, do what he said he was going to do, or that what 
he proposed was contrary to any rules and regulations. 

44 At 18.24.42 hours, Mr Rudland said to Mr Le Flohic that “It does not look promising”.  That clearly meant that brake pressure 
was not being restored.  Thus, it was clearly necessary to investigate the problem further and more fully.  As a result, there 
would be greater delay whilst this investigation took place.  The first measure which Mr Rudland took to try and remedy the 
situation had failed.  Mr Le Flohic then said “Ok it looks like you get to walk your train, Jeff.  I’ll get someone from Redmont 
to assist you”.  This was the first suggestion from Mr Le Flohic that Mr Rudland walk the train.  Neither man, in fact, had 
raised walking the train before this.  By walking the train, he was meant, walking the whole length of the train to check it to 
see where the break was.  Mr Rudland then proceeded to walk up the Yandi bank and along the train. 

45 At 18.59.58 hours, he said to Mr Le Flohic “Found part of me train.  I’m just going to look for the rest.  Yeah, a draw gear 
ripped out, just torn”.  Mr Le Flohic then said “Ok draw gear, ah what car, please Jeff?”  The reply was “I’ll get all the details, 
Mick.  I’ll get back to you.  I just want to check everything out”.  Then Mr Rudland advised Mr Le Flohic that the draw gear to 
the 102nd car, that is the gear attaching one wagon to the other, had broken in the back third of the train, the C section, as the 
train was two thirds over Yandi bank.  As a result, the brake pipe was broken and the pressure lines failed and the train came to 
a halt, by emergency operation of the brakes.  Therefore, the C section consisting of three wagons in front of the last 
locomotive and another 100 wagons were separated from the rest of the train.  Mr Le Flohic then recorded which car was 
damaged.  In fact, the train was broken into the front two thirds, approximately, with the back third of the train separated by the 
break. 

46 Mr Rudland then said “Yeah, what we have to do is drag I the front portion down into Gidgi, kick off the bad order car, (ie) the 
car with the broken draw gear, and when Beardy (another driver) comes up here he has only got two cars in front of the 73.  He 
could propel down with the rest of the train.  I’ll kick the car off and put it back together”. 

47 There was evidence given by Mr Rudland about the events of the day in question.  In terms of requirements for handbrakes in 
the general appendix, Mr Rudland said that, at the material times, he was aware of the requirement to wind on all handbrakes 
on the entire train and he made a conscious decision not to do so.  He was, at all times, aware of the level of handbrakes 
required by the rules and regulations contained in the rule book and the general appendix.  He was trying to achieve a result in 
the quickest possible time in this case, to clear the track and did not give full consideration to the safety issues. 

48 He gave evidence also that he understood it to be a rule of thumb that if more than three emergency brake applications 
“dumps” are required, all handbrakes must be applied.   

49 He accepted that, in bringing the train down the hill after it had come to a standstill on the second occasion, and not fully 
recharging the brake pipe pressure, he took a great risk as he could not be sure that the braking system would operate to its 
optimal capacity to bring the train to a standstill again if it ran out of control.  He also admitted that the decisions he made 
during the course of this incident in terms of not putting the handbrakes on, of not fully recharging his air pipe pressure and not 
walking his entire train and terminating the train walk procedure when he did, were decisions which he took alone.  He also 
accepted that when he attempted to bring the train down the hill after the second emergency brake application, the two brake 
applications he made had no effect on slowing the fully laden train.  He accepted that the effect of these further two brake 
applications would further deplete the train’s air braking system capacity.   

50 He also agreed with counsel for the respondent that, given that this particular section of the track is one of the steepest on the 
railway line, drivers would want to have full braking capacity at their disposal.  Further, he accepted that as the driver, he was 
ultimately in control of the train and responsible for it and, that at the time, he made the various decisions to act, he was aware 
that he was doing so contrary to the requirements of the rule book and the general appendix.  His overall explanation for his 
conduct that evening was that he was trying to avoid delays for other drivers who had been working long hours and ought to 
get back even if it meant operating the train in an unsafe manner. 

51 Therefore, Mr Rudland proposed to take the first part of the train, which remained intact, being two thirds of it, down to Gidgi 
siding, at the bottom of the hill, leaving the separated part of the train behind, including the damaged wagon. 
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52 Mr Neville Beard would come up then onto the locomotive of the first train and bring the rest of the cars which were part of 
the separated part of the train down to Gidgi.  Then the damaged wagon would be taken out of the train, Mr Rudland’s train 
would be put back together and he would be able to proceed on to Port Hedland. 

53 Mr Le Flohic’s response was “Ok.  Sounds good.  We’ll go that way, thank you”, which was clearly an agreement with 
Mr Rudland’s proposal.  A team of men were also coming out to help from Redmont, and Mr Rudland told one of them, 
Mr Steve Quince, that he would be at the 297 kilometre mark on the line. 

54 At 19.15.04 hours, Mr Rudland said on the radio to Mr Beard “Do you want any handbrakes pinned down on this C portion?”  
Mr Beard said that it was not necessary and Mr Rudland did not demur.  Mr Rudland told Mr Beard where it was, “297.5 
about”.  Mr Rudland then said “You only have two cars in front of you to propel down.  I’ll take my portion down and put the 
bad order car away and make it back up”.  Mr Beard then said “Roger”.  That means that the separated portion of the train, the 
C portion, was, by the agreement of Mr Beard and Mr Rudland, not pinned down with handbrakes on each wagon, as they 
should have been.  There was evidence that it was a serious breach of safety not to put the handbrakes on, and that evidence 
came from Mr Ireland, Mr Holland and Mr Morrison.  They were referring to the C portion of the train.  Under the rules, it was 
asserted the handbrakes should have been put on on the whole of the C portion of the train, that is the separated portion of the 
train.  Between 288 kilometres and 299 kilometres on the Yandi line was where these events had occurred. 

55 At 19.31.34 hours, Mr Rudland told Mr Le Flohic “Mick.  I’m at the 297 crossing.  I won’t be moving from here ‘till the relief 
crew get here so don’t worry about contacting train walk.  I will get hold of you if I need you”.  Mr Le Flohic replied “At 297.1 
. . . waiting for road assistance”. 

56 This was said to be a breach of the rules because the rules require that whenever the driver is out of the cab the locomotive 
train controller must contact that driver every ten minutes to make sure he is alright.  There was no demur to this suggestion 
from Mr Le Flohic, and the train walk calls every ten minutes were not made by Mr Le Flohic contrary to the general appendix 
requirements. 

57 Mr Beard then came up. 
58 At 20.21.33 hours, Mr Rudland informed Mr Le Flohic that he was back on his locomotive and asked whether he was now 

clear to move.  Mr Le Flohic told him that the signal to move was coming up for him “now”.  Mr Rudland said “I hope the 
empty’s not fouling the back track at Gidgi.”  Mr Le Flohic said “Yeah I had a think about that earlier on.  We’ll see what 
happens, I suppose”.  Mr Rudland said “We’ll worry about that when it happens.  Anyhow, I’m going to get this to move.  I 
will be coming down with very little air” (my emphasis). 

59 Mr Rudland had not been able to run his engine for long enough to fully restore the brake pipe air pressure to the required 
pressure of 620 kilopascals.  Alternatively, he had not attempted to.  This clearly meant that Mr Rudland had not recharged the 
air pressure which would operate his brakes and would be coming down a steep hill with insufficient air pressure to operate the 
brakes properly, or perhaps at all.  This he knew before he proceeded down hill.  Actually, he had not run it long enough to 
restore the pressure of 620 kilopascals.  Neither Mr Le Flohic nor Mr Rudland said that he should not proceed.  Mr Le Flohic 
said “Ok you’ve got your signal and departure out of Gidgi for your shunt also”. 

60 Mr Rudland was therefore taking a two kilometre long train with 200 odd trucks fully laden, down the hill before the brake 
line pressure had built up to a safe operating standard.  Put shortly, he did not have reliable brakes and he knew it.  It was 
asserted that in accordance with the rules, all 200 handbrakes of the remaining train should have been put on whilst the 
pressure was restored to the pipe and braking system.  The handbrake would therefore hold the train until the pressure built up 
sufficiently to fully operate the brakes.  The train should then have been taken down the hill to Gidgi siding with the 
handbrakes on.  Indeed, it was asserted that this is what should have been done when Mr Rudland first got out of the train 
instead of his putting on only 40 sets of handbrakes.  Mr Le Flohic, of course, knew that all of these events were occurring, 
because he was told.  When Mr Rudland then released the brake, (ie) the air brake, to proceed down the Yandi bank to Gidgi, 
he was unable to control the speed of the train because the air brakes did not have the required operating pressure of 
620 kilopascals. 

61 At 20.28.28 hours, following two unsuccessful air brake applications using the inadequate air pressure, and those having failed 
to keep the speed of the train down, Mr Rudland had to “dump the air”.  He informed Mr Le Flohic “I’m going to have to 
dump this, Mick.  It’s not holding”.  The train was getting away and he had therefore to expel the air to bring the emergency 
braking mechanism into operation to stop the train.  What he did therefore was to bring the train to an emergency halt by a 
process called “dumping the air”.  The effect of that was that the train came to a halt about four kilometres down the track at 
the 291.5 kilometre mark.  Mr Rudland, for a time, lost control of the train.  This was a situation which the witnesses for the 
respondent described as a runaway train and which Mr Rudland himself admitted was unsafe.  The train had reached, it was 
agreed, 72 kph which was above the speed limit going down the hill in that area.  The train was getting away, in Mr Rudland’s 
opinion, so he decided to “dump” in order to stop it.  By “dumping”, it meant expelling air from the brake pipes altogether so 
that it caused the emergency air braking system, to which I have referred above, to come into operation and stop the train.  
Once the train halted, Mr Rudland informed Mr Le Flohic “I’ve had to dump it.  Came to a stand a 291.5, sorry”.  Mr Le Flohic 
then said “Give me a call when you’ve got enough air to move please”. 

62 Mr Rudland then said “Yeah, well, this is going to be my problem.  How am I going to get the air without pinning a pile of 
handbrakes on?”  This arose because while the locomotive is operating to recharge the pressure, the train must be held by the 
handbrakes because there is nothing else to hold it. 

63 At 20.37.56 hours, Mr Rudland said to Mr Le Flohic “Mick, I’ll wander back and start putting handbrakes on the A portion”.  
Mr Le Flohic replied “Roger Jeff.  How many are you going to whack on this time?”  Mr Rudland said “Well I’m going to 
need enough to hold the train so I can reclaim my brake”.  Mr Le Flohic said “Ok just let me know the number please so I can 
put it on the chart”.  Mr Rudland said “Yeah well I’ll just have to go off our handbrake chart, eh, 100%” (my emphasis).  
Mr Le Flohic said “Roger”.  This indicated that Mr Rudland knew that the handbrake chart which applied required him to put 
on 100% of the handbrakes on all of the trucks. 

64 Mr Beard had been dropped off to take control of the separated C portion of the train which had been left behind.  He was 
waiting on it while Mr Rudland took the front portion of the train down the hill.  There was a discussion between Mr Beard and 
Mr Rudland about what had ought to occur.  Mr Beard said “Put on a 100% gonna charge it up and make an application and 
take them off then”.  Mr Rudland replied “Yeah that’s about all I can do.  I’m not going down with no air again.  Especially 50 
on those switches down the bottom”.  Mr Beard said “That’s what it’s supposed to do in the rule book.  Put 100% on and 
charge it up.  Minimum application and take’ em off”.  Mr Rudland replied “Yeah, that’s right”.  Mr Beard said “I’ll probably 
have to do the same as you”. 
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65 In cross-examination, contrary to his evidence in chief, Mr Rudland admitted to having heard Mr Rose on the radio when he 
made the comment to Mr Rudland to make sure he “walks his train”, but chose to ignore him.  It is a requirement of the rule 
book and general appendix that train crew report unusual events or circumstances arising from a train journey.  Mr Rudland’s 
report made no mention of the third emergency brake application as a consequence of not being able to hold his train.  This 
was described, at least in the evidence from the respondent, as a circumstance of a “runaway” train.  I note, too, that 
Mr Rudland accepted that he had a duty to report this incident (see, generally, exhibit R1, page 89). 

66 At 20.37.56 hours, Mr Rudland started putting on the handbrakes.  Then he called Mr Beard about an hour later and asked him 
if he was still awake.  That means, of course, that Mr Rudland had to walk the length of the train or the A and B sections, in 
order to put the handbrakes on, (ie) all of the handbrakes.  I should add that he had not walked beyond the break point of the 
train, that is the C portion of the train, before he brought the A and B portions downhill. 

67 When Mr Rudland did walk the train, putting on all of the handbrakes on every vehicle of the A and B portions of the train.  
The train was then taken down to Gidgi siding where it was put back together, one infers.  When he completed his shift, 
Mr Rudland provided a report on the events of the evening.  I produce the report verbatim later in these reasons.  It was in his 
own handwriting.  It makes no mention of his failure to walk the entire train, no mention of the stopping of the train walk 
procedure, no mention of the failure to apply 100% handbrakes, no mention of his failure to check the continuity of the line, 
and, most importantly, no mention of his coming down hill without sufficient air in his brakes and losing control of the A and 
B portions of the train until he applied for the third time, an emergency brake on the Yandi bank.  He said in evidence that he 
did not comply with the rules requiring him to report his unusual occurrence because he was fatigued.  Indeed, next day he 
went off sick. 

68 However, on 12 August 2002 whilst off sick, and after the first interview as part of the safety investigation, he wrote to 
Mr Ireland, with a copy to the Department of Mines, about the incident complaining that the walkways at the sides of the 
railway track where this incident occurred were not clear enough for him to properly walk the train.  I should add that there 
was clear evidence from Mr Morrison and photographs which demonstrated otherwise.  I would also add that, at no time after 
the provision of his inadequate report, did he report anything further about the incident, except in the interviews which he had 
as part of his employer’s inquiries.  The report was inadequate and contrary to the rules. 

69 Mr Rudland had been previously counselled in August 2000 in relation to an incident which occurred during shunting 
operations in the south yard at Nelson Point.  This matter resulted in a disciplinary inquiry, and a written reprimand in relation 
to it was placed on Mr Rudland’s file (see exhibit R1). 

70 Mr Geoffrey Charles Jolly, the respondent’s supervisor of rail transport at Nelson Point, gave evidence by way of a statement 
(exhibit R2), in which he referred (see pages 14-15 (AB), volume 1) to some uncontentious matters about the operation of 
locomotive braking systems (see pages 14-18 (AB), volume 1). 

71 Mr John Charles Ireland, the superintendent of rail operations for the respondent at Nelson Point, gave evidence that the 
gradient of 1.5% means that for every one kilometre the height of the track either increases or decreases by 15 metres.  A 
number of the 3 rake trains coming from the Yandi mine had experienced problems with train partings and emergency brake 
applications, particularly in an area of track called the Yandi Bank (Yandi Bank).  In relation to most lengths of track on the 
Yandi Branch, the Yandi Bank is a particularly steep section of the track with a falling gradient of up to 1.5%.  A gradient of 
1.5% means that for every 1km the height of the track changes (either up or down) by 15 metres.  As a result a driving strategy 
(a defined set of procedures for managing acceleration and braking of the train over the Yandi Bank) was developed and 
implemented in respect of the driving of the 3 rake trains from the Yandi mine site.  The object of the driving strategy was to 
minimise the likelihood of the problems with train partings. The Company was concerned to ensure that the strategy was 
correct and followed by all drivers.  (See volume 5, page 426 (AB)). 

72 Mr Holland’s evidence was, Mr Holland being Anthony Holland, the supervisor of rail transport with the respondent, that a 
number of factors may lead to a train parting, including human error, equipment malfunction and uninitiated emergencies 
brake applications. 

THE INVESTIGATIONS 
73 The incident and the letter to Mr Ireland and the Department of Mines were brought to the attention of Mr Morrison and 

Mr Holland.  As a result of these events, Mr Jolly was directed by Mr Holland to inquire into the cause of the incident with a 
view to developing procedures to avoid a recurrence.  Mr Jolly is Geoffrey Charles Jolly, supervisor rail transport for the 
respondent. 

74 In the end, there were four meetings altogether, consisting of two safety inquiry meetings and two disciplinary inquiry 
meetings.  In preparing for the investigation Mr Jolly said that he considered Mr Rudland’s report, downloads from the 
locomotive black boxes which record relevant data, records of the train configuration, and recordings of radio transmissions 
from and to Mr Rudland on radio channels one and seven on the evening in question.  The first portion of the transcript of 
radio channel one was inaccurate because it did not contain the initial exchange between Mr Rudland and Mr Le Flohic where 
Mr Rudland asked Mr Le Flohic what the procedure was for three raked trains.  Mr Le Flohic said “Bash your head on the 
desk”.  This portion of the conversation did not appear in the transcript which was the subject of the report contained in 
exhibit R1, but the Commissioner at first instance held that it should have. 

THE FIRST MEETING - 12 AUGUST 2002 – SAFETY INVESTIGATION 
75 The first investigation interview was conducted by Mr Jolly.  For the purposes of the meeting, Mr Jolly prepared a number of 

questions in advance and notes were taken of the meeting and answers given by Mr Rudland (see pages 206-209 (AB), 
volume 4, and exhibit R1). 

76 At that meeting were Mr Rudland, Mr Holland, Mr John Gibbons, a crew development officer, and Mr John Radford, a 
CFMEU representative who accompanied Mr Rudland.  The purpose of this meeting was to establish the factual background of 
the incident which occurred on 10 August 2002.   

77 Mr Jolly said, in evidence, that some of Mr Rudland’s answers had given him cause for concern because they were at variance 
with the information downloaded from the locomotive recorders and transcripts of radio transmissions. 

78 On the evening of 12 August 2002, Mr Jolly reported the result of the first interview to Mr Ireland.  Mr Ireland gave evidence 
that he had instructed Mr Jolly to continue his inquiries into the incident and to conduct a safety inquiry in accordance with the 
usual procedure. 
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THE SECOND MEETING – 27 AUGUST 2002 - SAFETY INVESTIGATION 
79 On 27 August 2002, the second meeting in the safety investigation was held.  Mr Jolly, Mr Holland and Mr Ireland attended on 

behalf of the respondent.  Mr Rudland attended and he was accompanied by Mr Lance Ryan, a representative of the CFMEU.  
As part of preparation for the safety inquiry, Mr Jolly took photographs of relevant track sections where the incident took 
place, and obtained statements and reports from Messrs Beard, Le Flohic, Quince and Keals.  As a consequence of the safety 
inquiry, Mr Ireland and Mr Jolly had formed the opinion that Mr Rudland’s train had been a “runaway train” on the evening in 
question.  They also had concluded that Mr Rudland had failed to comply with a number of relevant procedures prescribed by 
the rule book and the general appendix in relation to not walking his entire train as required, cancelling the train walk 
procedure, and failing to apply 100% of handbrakes as required by the grade of the track on the Yandi bank.  Further, they 
concluded that these were serious breaches and they also expressed concern in the evidence about inconsistencies in 
Mr Rudland’s answers to questions put to him during the various meetings. 

DISCIPLINARY INVESTIGATION – THE THIRD AND FOURTH MEETINGS – 29 AUGUST 2002 AND 6 
SEPTEMBER 2002 (SEE PAGES 174-275 (AB), VOLUME 4) 

80 Present at the meetings were Mr Ireland, Mr Rudland, Mr Holland, Mr Johncock of the CFMEU, and Mr Jolly (see page 257 
(AB), volume 4) except at the second meeting where Mr Michael Hoare, a BHP human resources officer, was present. 

81 As a result of the safety inquiry, a disciplinary inquiry was conducted by way of meetings on 29 August 2002 and 6 September 
2002.  The purpose of the interviews at the meetings according to Mr Ireland, on 29 August 2002, was to provide Mr Rudland 
with an opportunity to explain his version of the events, and, in particular, his apparent failure to follow relevant procedures.  
Mr Holland conducted the interviews and Mr Johncock, a convenor with the CFMEU, accompanied Mr Rudland to both 
interviews. 

82 At the conclusion of the second interview, Mr Ireland, as he testified, said that he had formed the opinion that Mr Rudland had 
failed to comply with a number of relevant safety procedures and, in particular, led to a “runaway” train situation.  
Furthermore, Mr Ireland formed the opinion, from answers given by Mr Rudland at the various meetings, that he had been less 
than candid with the respondent in answering questions.  Additionally, Mr Ireland said that he had concerns about an 
explanation Mr Rudland had given for not applying all handbrakes, in relation to a letter from Mr Rudland to him copied to the 
Department of Mines, dated 12 August 2002.  In that letter, Mr Rudland complained about the state of walkways beside the 
train. 

83 The final disciplinary interview was held on 6 September 2002 in Mr Ireland’s office and this interview was also attended by 
Messrs Holland and Hoare.  Mr Ireland said that this interview was to enable Mr Rudland to say anything further by way of 
explanation in response to the issues raised with him by the respondent.  According to Mr Ireland, during the course of this 
interview, Mr Rudland made a number of admissions including that: 

(a) He should have wound on 100% of the handbrakes as required. 
(b) He admitted that he had changed his answers from one interview to the next. 
(c) No explanation was offered other than being tired, for failing to report the runaway train occurrence when he 

returned to Port Hedland. 
(d) That he admitted that he had changed his answers regarding knowledge of the handbrake chart at the time. 
(e) That he failed to explain his reasons for cancelling the train walk procedure. 
(f) He admitted breaking various rules and regulations having application to the railroad. 

84 On a fair reading of Mr Ireland’s statement of 6 September 2002 at the disciplinary inquiry, he did so admit.  Further, 
Mr Rudland admitted that before “dumped” on the Gidgi bank on the way down hill to the Gidgi siding, the train was unsafe 
and out of control. 

THE REPORT 
85 As a consequence of the various interviews, Mr Jolly prepared a draft investigation report, which was approved by 

Mr Holland.  That report noted a range of breaches of the regulations and rules committed by Mr Rudland arising from the 
incident on 10 August 2002.  After reviewing the report, and from his own participation in the investigation process, 
Mr Ireland concluded that Mr Rudland’s conduct warranted the termination of his employment.  He recommended this to 
Mr Morrison, the railroad manager, and also testified that as a consequence of Mr Rudland’s conduct he could no longer trust 
him to adequately perform his train driving duties for the respondent.  Mr Morrison gave evidence that after discussing the 
matter with Mr Ireland, reviewing the report and listening to extracts from the voice log between Mr Rudland, the train 
controller and other drivers, he also formed the view that termination of employment was the appropriate response.  
Mr Morrison’s evidence was that he was concerned that Mr Rudland had shown a cavalier attitude for his own safety and the 
safety of others.  As a result, Mr Rudland’s employment was terminated pursuant to the terms of the award. 

PREVIOUS DISCIPLINARY ACTION AGAINST MR RUDLAND 
86 In August 2000 (exhibit R1, pages 8-14), Mr Rudland was involved in an incident involving the use of a locomotive which he 

was driving when another employee’s hand was injured.  As a result, there was an inquiry and it was found that Mr Rudland 
had acted contrary to and in breach of rules and regulations.  A written reprimand was placed on his personal file.  He was 
warned that further breaches of the rules would lead to disciplinary action. 

TERMINATION AND OTHER MATTERS 
87 On 11 September 2002, Mr Lindsay Morrison, the manager - rail operations, having obtained the permission of Mr Michael 

Darby, vice president - rail of the respondent, to dismiss Mr Rudland on Mr Holland’s recommendation, wrote a letter of 
dismissal in the following terms (see page 276 (AB), volume 4).  I reproduce it hereunder, formal parts omitted:- 

“I refer to the disciplinary investigation conducted on 29 August and 6 September 2002 in relation to the events of 
10 August 2002. 
In that investigation you admitted failing to comply with a number of Rail rules regulations and procedures. 
Your failures in this regard seriously compromising the safety of yourself and others, as well as exposing the rail 
operations to the potential of substantial damage. 
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These matters alone would justify termination of your employment. 
In addition to these failures, the investigation also found that you failed to adequately report the incident, you lacked 
candour in responding to questions in the investigation and notes that you received a written reprimand for breaches 
of the Rail rules regulations and procedures in August 2000. 
In all the circumstances, including those referred to above, and having considered all the matters raised by you the 
Company considers that you are unsuitable for further employment and your employment is terminated in 
accordance with clause 9(3) of the Award with a payment in lieu of notice. 
Please contact HR Services to finalise the procedural aspects of the termination of your employment.” 

88 As a matter of fact, and by way of contrast, Mr Le Flohic was not subject to disciplinary action until well after the events when 
he was sent on a reaccreditation course, but no other action was taken against him on Mr Morrison’s decision.  That that was 
so, was a matter of complaint at first instance and on appeal. 

FINDINGS AND CONCLUSIONS AT FIRST INSTANCE 
89 The following is a summary of findings and conclusions of the Commission at first instance. 

(a) That the principle to be applied is that in Miles v FMWU (1985) 65 WAIG 385. 
(b) That there was little conflicting evidence that Mr Rudland engaged in various significant breaches of the rule book 

and the general appendix. 
(c) That the thrust of the CFMEU’s case really turned upon an allegation that Mr Rudland was dealt with harshly 

because his treatment was, in essence, inconsistent with the treatment of, in particular, the train controller 
Mr Le Flohic, and also relative to other incidents.  This was also to be seen in the context of the “common practice” 
alleged by Mr Rudland, so that, in effect, the allegation was that Mr Rudland had been singled out for particular 
attention and unfair treatment by the respondent. 

90 The Commissioner then went on to find as follows:- 
(a) That Mr Rudland was a senior and experienced driver who was also a safety representative with an obligation to 

have particular regard to safety matters in the workplace.  
(b) That, at all material times, during the incident on 10 August 2002 he was an accredited train driver well aware of the 

relevant safety requirements imposed upon train drivers as prescribed by the rule book and the general appendix. 
(c) That despite some responses by him to questions during investigation interviews, at the time of the incident on 

10 August 2002, he was well aware of the handbrake chart and the requirement to apply 100% handbrakes on the 
Yandi bank location. 

(d) That the driver of a fully laden ore locomotive employed by the respondent is in a particular position of trust and 
responsibility given that a piece of machinery of that kind fully laden with iron ore is a potentially lethal vehicle. 

(e) That as a train driver, and a senior and experienced one, he was primarily responsible for the safe driving of his train 
on the railroad in accordance with established practices and procedures.  The primary responsibility was not that of 
the train controller. 

(f) That Mr Rudland made all the critical decisions in relation to a number of important matters (see pages 32-33 (AB), 
volume 1). 

(g) That the Commissioner had listened to the recordings of the radio transmissions between Mr Rudland, Mr Le Flohic 
and other drivers.  As a result, he found that Mr Rudland advised Mr Le Flohic what he was going to do. 

(h) That Mr Le Flohic made errors in not asking more questions or rectifying Mr Rudland’s proposed course of action. 
(i) That the primary responsibility for control of the train rests with the locomotive driver. 
(j) That Mr Rudland committed serious breaches of the respondent’s railroad practices and procedures as prescribed by 

the rule book and the general appendix. 
(k) That, at all material times, Mr Rudland was quite aware that his conduct was in breach of these requirements and 

this was exacerbated by the fact that he was a safety representative.   
(l) That as a safety representative, perhaps more than any other locomotive driver, he ought to have been acutely aware, 

and, indeed, he admitted he was of the unsafe conduct in which he engaged.  The Commissioner then went on to 
then deal with the precise acts of Mr Rudland which constituted negligence and misconduct (see pages 34-36 (AB), 
volume 1). 

(m) That Mr Rudland knowingly made the decisions which he made in breach of the rule book and the general appendix.   
(n) That Mr Rudland himself commented that he had a runaway train and was clearly aware of the requirement to put 

100% of handbrakes, charge up the air brake system, make a minimum brake application and release all the 
handbrakes which is contrary to what he told officers of the respondent in the subsequent inquiry and disciplinary 
meetings. 

(o) That Mr Rudland was well aware that it was Mr Rose who made the comment earlier on channel one that he had to 
walk his train and he simply chose to ignore it. 

(p) That the respondent’s submissions as to Mr Rudland’s candour during the investigation process have some force. 
(q) That Mr Rudland was deliberately inconsistent in his answers in the various meetings in relation to his knowledge 

of the handbrake chart in the general appendix and the requirement to put on 100% of handbrakes on the Yandi 
bank. 

(r) That it was quite clear from the transcripts of voice recordings, and on his own subsequent admissions, that he had 
that knowledge. 

(s) That some of his answers demonstrated considerable lack of candour with the employer. 
(t) That consistency in treatment by an employer does not necessarily mean equality in treatment (see Capral 

Aluminium Ltd v Sae (1997) 75 IR 65 per Madgwick J). 
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(u) That whilst the Commissioner had considerable reservations about the leniency of the outcome in relation to 
Mr Le Flohic, the train controller, taking the incident as it occurred, and all of the decisions having been taken by 
Mr Rudland, there was not equal culpability between Mr Rudland and Mr Le Flohic.  In the case of Mr Bird and 
Mr Cale, that circumstance is distinguishable.  The same applies in relation to Mr Hope.  Mr Bird, however, himself 
was dismissed. 

(v) That the dismissal was therefore not unfair. 
THE RULES AND THE GENERAL APPENDIX 

91 I want to deal with the BHP Iron Ore Railroad Rules and Regulations – Pilbara District (“the rules”) which were before the 
Full Bench, and before the Commissioner at first instance.  They, together with the general appendix, govern, inter alia, the 
operation of locomotives on the BHP railways in the Pilbara, and certainly that line which Mr Rudland was driving his train on 
the night of this incident.  Also, these operating rules exist by virtue of the regulations and can only be changed, cancelled or 
suspended with the consent of the authorities.  They are not mere rules made and promulgated, and alterable or cancellable by 
BHP. 

92 I refer to some relevant rules. 
93 In rule 1.1.93, a traffic controller (mainline), as Mr Le Flohic was, is defined as:- 

“The employee in charge and responsible for the movement of trains and other rail mounted equipment on track.” 
94 Thus, the train controller is in charge of and responsible for all movement of rail vehicles on the track.  He is responsible, and 

Mr Le Flohic was responsible in accordance with the operating rules, for the movement of mounted equipment, trains and all 
vehicles whilst they are on the track. 

95 This system, where the employees found themselves on 10 August 2002, was also part of the centralised traffic control system 
(CTC) as defined, which “is a system of Railroad Operation in which the movement of all rail mounted traffic, through a 
designated section of the track is directed by signals and switches that are directed by signals and switches that are controlled 
from a central point”, which is what this control system was (see rule 1.1.24). 

96 I should add that there are train controllers who work in various locomotive yards which are referred to, in the rules, but this 
was an incident on the main line.   

97 Significantly, a “driver” is defined as “the employee in charge of and responsible for, the safe operation of a train” (see 
rule 1.1.34).  Unequivocally, the driver and no one else is in charge of the train.  Unequivocally, therefore, the driver and no 
one else is responsible in the first place for the safe operation of the train. 

98 Rule 4.3.1 requires that any railway vehicle remain in control of the employee unless it is parked or otherwise stopped.  
However, this rule does not apply when the vehicle is parked or otherwise stopped having been “effectively braked or 
otherwise secured in accordance with the operating rules” (my emphasis). 

99 Rule 4.4.2 provides:- 
“Before signing off duty, employees shall report in writing any unusual event or circumstances that occurred during 
their shift.” 

 That rule is couched in mandatory terms. 
100 Rule 4.5.1 provides as follows:- 

“Every rule and regulation designed to cover train working operations is based upon established principles of safe 
working.  An employee must not wilfully ignore any such rule or regulation, or permit it to be ignored.” (my 
emphasis) 

 In other words, it is a direct breach of the rules to wilfully ignore the rules or to permit rules to be ignored. 
101 The reference to the rules and procedures also refers to the general appendix because it is the general appendix to the rules and 

regulations  
102 Employees and contractors are also mandatorily required by the rules to be conversant with, and obey the relevant rules, 

regulations and special instructions. 
103 If in doubt as to their meaning, they shall apply to their section supervisor for explanation (see rule 4.5.5). 
104 Employees are also required to carry out the rules and regulations and special instructions and report promptly to their 

supervisor any violation thereof (see rule 4.5.6). 
105 Any employee who becomes aware of any infringement of the rules, regulations, or occurrence that prejudices the safety of the 

railroad is mandatorily required to report it immediately to the traffic controller and the employee’s immediate supervisor (see 
rule 4.5.7). 

106 Rule 4.5.10 provides that it shall be the responsibility of each employee to become conversant with the general appendix to the 
book of rules and regulations. 

107 Rule 4.6.2 prescribes quite clearly that employees shall be subject to discipline for any violation of the rules and regulations or 
special instructions or for any act of insubordination. 

108 Rule 10.1.1 prescribes that the train crew are responsible for the safety of the train and the observance of the rules.  If rolling 
stock is to be detached or left standing on a main line, passing track or other siding, handbrakes, according to the handbrake 
table, shall be applied to prevent them from moving and the traffic controller advised (see rule 10.1.4). 

109 Rule 10.1.10 requires that wherever the continuity of the brake pipe has been interrupted in any way other than detaching 
vehicles from the rear of the train, a continuity test shall be conducted (my emphasis). 

110 Rule 10.5.2 prescribes that if a train is stopped and the locomotive is to be detached or portion of a train is to be left 
unattended, it shall be secured by applying handbrakes as determined by the handbrake table in the general appendix.  (The 
table, it was common ground, required the application of 100% handbrakes). 
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111 Rule 10.6.1 prescribes that if a train becomes divided on the main line the train crew shall carry out a thorough examination of 
the couplers that have parted before attempting to re-couple.  

112 Rule 10.6.4 specifically requires that where it is necessary for the rear portion of the train to be left on the main line to enable 
defective cars to be taken forward for detachment.  The rear portion shall be secured by handbrakes (as prescribed in the 
Handbook Table in the general appendix) (my emphasis). 

113 The securing of the handbrakes is to occur as prescribed in the handbrake table in the general appendix. 
114 Books of rules are required to be issued to employees and amendments and additions to the rules and regulations approved 

under the regulations, Part 15, are also required to be issued to each person who is issued with a book of rules.  It is the 
responsibility of each person to become conversant with such amendments. 

115 There is a special set of requirements in the general appendix for the Yandi bank line and mines which applied and applies (see 
GA Y16). 

Admissions by Mr Rudland 
116 Mr Rudland admitted that he was in breach of the rules, in that:- 

(a) He did not walk the train when it first broke down. 
(b) He did not apply 100% handbrakes when it first broke down. 
(c) He failed to walk the separate or broken C portion when he discovered that it had separated. 
(d) He cancelled the train walk procedure. 
(e) He proceeded down the Yandi bank without fully recharging he brakes when “he had no air” and had to rely on 

applying emergency brakes to stop the train, this being the third application of emergency brakes. 
Breaches of the Rules and General Appendix 
117 The safety and disciplinary inquires found that the failure of the draw gear of car number 1392 resulted in train separation 

initiating an emergency application causing the train the come to a stand at the Y295.5 mark.  That was, of course, what 
happened. 

118 That was not alleged to be and was not in any way the fault of Mr Rudland. 
119 However, a number of failures to comply with the rules and the general appendix to the rules were found to have occurred by 

the investigation conducted by Mr Holland. 
120 The first was that he did not comply with regulation 10.1.4 and GA SH 6.24 and M22 4.12.5 in that he failed to adequately 

secure the train and recharge the brake pipe by applying 100% of the handbrakes.  He admitted that, and in any event it was, on 
all of the evidence including the voice log, a requirement with which he did not comply when it was his clear duty to do so.   

121 Next and second, the finding was that Mr Rudland did not comply with general appendix section M22 4.12.4 in that he failed 
to check the continuity of the train after the first emergency application at the Y295.5 kilometre mark.  That requirement is 
expressed in the general appendix with specific reference to Yandi and is mandatory.  This he admitted.  He did not check the 
continuity of the train, having walked only 40 of the vehicles, that is the trucks which he was applying the handbrakes to 
before he sought to reclaim the air.  He admitted that breach. 

122 Third, it was found that Mr Rudland did not check the continuity of the train after he failed in his attempt to reclaim the brake 
pipe air before Mr Rudland placed the automatic brake in emergency at Y295.5 kilometres.  He admitted that he did not.  He 
left the train with only 40 handbraked trucks, the rest being without any handbrake and subject to a non-functioning air braking 
system.  He was not aware at the time either, because he had not walked the train, that about a third of his train had broken 
away.  That was the case, on all of the evidence, including Mr Rudland’s admissions in the investigations.   

123 Four, the finding was that Mr Rudland acted contrary to GA M22 4.12.4 and 5 in that he relied on the air brake to hold the 
train for five hours and 21 minutes after finding that the train had parted, and did not apply handbrakes as a matter of priority.  
It was clear that he acted in breach of that provision, and he admitted it on his own evidence.  This was an obvious and 
required safeguard. 

124 Five, the driver, it was found, did not comply with general GA RO13.17.3 in that he discontinued using the train walk radio 
procedures at the Y297.5 kilometre crossing for 44 minutes, placing himself in an unsafe situation. 

125 I have already observed that if the driver or other crew are outside the train then the train controller is required by the rules to 
call him/them on the radio every ten minutes.  In this case, Mr Rudland told Mr Le Flohic, by radio, not to call him because he 
would be sitting at the 297.5 crossing waiting for the Redmont crew to arrive.  Mr Le Flohic did not object and complied with 
Mr Rudland’s request.  Of course, it was clearly not for Mr Rudland to say or suggest this.  It was not for Mr Le Flohic, either, 
to countenance it.  However, Mr Rudland placed himself out of contact in remote country for more than four times the 
permissible period.  This was done of his own initiative and at his own request and contrary to his obligation. 

126 Six, it was found that he failed to comply with rules 4.5.5 and 4.5.10 in that he failed to become conversant with, and obey the 
relevant rules and special instructions.  That was a general finding and it is clear that it was so, having regard to all of the 
findings of Mr Holland. 

127 Seven, contrary to the requirements of the rules, he did not if you were in doubt as to the meaning, apply to his section 
supervisor for explanation. 

128 Eight, in particular, Mr Rudland was ignorant or professed to be ignorant of the procedures pertaining to 300 truck trains when 
the train first came to a stand.  In fact, he asked Mr Le Flohic what the procedure was when he was required to be and was, in 
fact, conversant with the rules himself having been accredited every 12 months.  Further, he was a senior and experienced 
driver.  I would add that the fact that he was or professed to be ignorant of rules, regulations or procedures, and the general 
appendix itself was a breach of the rules and it could have been so found. 

129 Nine, Mr Rudland professed to be unsure how many handbrakes were required to hold the train at the Y291.5 kilometre mark.  
Later he said that it was 100% in accordance with the schedule.  If he were unsure, he should have asked his supervisor.  
Further, it was his duty to know and not to be unsure.  Further, it was open to find that Mr Rudland was conversant with the 
rules and deliberately breached that particular requirement and a number of others. 



1044 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

 

130 Ten, in particular, he was unsure if the digitair number could be entered into two locomotives simultaneously.  His own 
evidence was that he did not know the procedures and proceeded to deal with the situation according to his own knowledge.  
This is, again, a requirement, which if he did not know, it was one which one would expect him to know.  Further, if he did not 
know, he should have asked his supervisor.  It was entirely unsatisfactory and contrary to the duty imposed on him by the rules 
and his position as a high level driver, his experience and his experience and that the fact that he was required to undergo 
accreditation courses which he had to pass, that he professed to be unaware or was unaware what the proper procedures were 
so that he could comply with them. 

131 Eleven, it was found that Mr Rudland did not comply with the general appendix section M22 8.1.10 in that he allowed the train 
to exceed the maximum permissible speed set down for the section which resulted in the train brake being placed into 
emergency to control the train’s speed. 

132 This occurred because he went down “with no air”, which meant that he went down with insufficient air, having taken no steps 
to recharge or to adequately recharge the brake pipeline.  He was therefore relying on the emergency brake.  It was only after 
the third application of the emergency brake that he was able to stop.  The speed which he reached was 72 kph travelling down 
hill.  This was in excess of the speed limit.  He did not stop long enough to recharge the air in the pipes but merely set off 
down hill after he had attempted to reclaim the air earlier.  He did not have the handbrakes on.  The train gathered too much 
speed which he knew.  He knew that what happened was unsafe, after the event.  Mr Ireland correctly described the train as a 
runaway train.  It is no answer to say that Mr Rudland should have braked earlier, because he should not have moved with 
inadequate air or handbrakes.  This arose in part because he, as was found, did not comply with rules 4.5.5 and 4.5.10 and also 
GA M22 4.12.4 and 4.12.5 and 4.12.7.  He did not apply handbrakes and check the continuity of the train which had been 
stopped in unusual circumstances.  On his own admission, he did not walk the train when it first stopped and at no time did he 
walk the C section, the separated section.  Further, he did not at any time apply handbrakes to the C section.   

133 Twelve, there is finding that the driver did not comply with rules 4.5.5 and 4.5.10 in that he did not obey the rules and 
regulations and special instructions.  It is clear, as I have found, as was found above, consistent with the findings of the 
investigations, and, on his own admissions, that he did not so comply for the reasons which I have expressed. 

134 Thirteen, there was a further finding that the driver did not comply with regulation 4.1.3 in that he moved the front portion of 
the train without having total control over the train or the security of the train resulting in a potentially dangerous situation 
endangering personnel and equipment.  It is quite clear, on the evidence of the radio transcript, that he came down with no or 
little air and that he knew that he was coming down with no or little air.  He had not taken time to recharge the brake reserves 
and the brake line before he moved, which it was open to find was not only in breach of the rules in the general appendix, but 
entirely negligent. 

135 It was open to find that Mr Rudland erred in that he did not know the locotrol procedures, when it was necessary to consider 
these matters at the time when the train as about to be brought down to Gidgi.  Employees are required to read and become 
familiar with the locotrol manual (see GA M22 4.11.1 and GA M22 4.12.6). 

136 After the event, he told Mr Beard on the radio that he was not coming down without air again and belatedly walked the train 
applying 100% handbrakes.  There is no doubt that Mr Rudland came down the hill without having total control over a train 
which was running away, exceeding the speed, leaving him to rely on a third application of the emergency brakes, which by 
definition exists for emergencies only.  Further, because of that, the train was travelling in a very unsafe manner.  It was a 
runaway train which was only stopped by application of the emergency brake.  There was talk in evidence, of applying the 
emergency brake earlier than he did, which, as I understand it, meant that it might have stopped the train gathering speed and 
running away.  However, that does not alter the fact that he was relying on the emergency brake whatever he did because he 
had not tried to restore the required air pressure in the brake pipes.  There was talk in evidence of a belief amongst drivers that 
there were three “dumps” available in the train.  However, again that was contrary to the operating requirements and the 
regulations, and there was no excuse for not complying, whether there was some reference to the availability of three dumps in 
the Westinghouse brake manual or not.  I should add that, having regard to the definition and the nature of emergency braking, 
it is obviously wrong to use an emergency brake procedure in lieu of the ordinary non-emergency brakes, and it was open to so 
find. 

137 The potential for the train to get away and damage other trains, other vehicles and most importantly other people, as that the 
inquiry found, was obvious.  This was a train of 200 trucks loaded with ore coming down a steep hill without adequate brakes.  
Before that, he had as was found, left a train unsecured on the line for five hours and 21 minutes. 

138 Fourteen, there was a finding too that the driver failed to comply with rules 10.5.2 and 10.6.4 because he failed to secure the 
rear portion of the train by applying handbrakes, (ie) 100%, as required by the handbrake table in the general appendix.  That, 
on his own admission occurred and on his admission he well knew should not have occurred.  Again, this like the other 
breaches was deliberate and it was open to so find. 

139 Fifteen, there was a finding that Mr Rudland failed to comply with rule 4.4.2 in that he failed to promptly report to the traffic 
controller any unusual condition that affected movement of rail traffic.  I am not certain at all, because of the communications 
between them, that that was so.  In fact, it is clear to me that he informed Mr Le Flohic by radio all of the time about what was 
wrong with the train and what steps he was taking, it was open to so find. 

140 Sixteen, there was also a finding that Mr Rudland did not report in writing as he was required to do by rule 4.2.2, any unusual 
event or circumstance that occurred during his shift.  Mr Rudland, as I have observed above, made an undated report in 
handwriting (see page 187 (AB), volume 4). 

141 The report makes no mention of the serious incident of the train coming down hill on the Yandi bank without air and being 
stopped only by the operation of the emergency brake.  It makes no mention of Mr Rudland’s failing to apply 100% 
handbrakes and it makes no mention of his failing to walk the entire train.  That report constitutes an express failure to report 
an unusual occurrence as the rules require.  It was open to so find. 

142 That those breaches occurred on all of the evidence, on the admissions of Mr Rudland, it was open to the Commissioner at first 
instance to find and he should have so found. 

143 In my opinion, in these events as I have recounted them, which clearly are related in the evidence of the radio tapes, in the 
evidence of Mr Rudland himself and in the several records of the inquiry meetings, a clear evidence of a number of breaches of 
the rules by Mr Rudland. It is to be noted that findings were made about the conduct of Mr Le Flohic to which I will turn later 
in these reasons.  The safety inquiry report written by Mr Holland first, recommended that Mr Rudland undergo and receive 
reaccreditation.  (Mr Holland was not Mr Le Flohic’s supervisor).  Mr Rudland’s reaccreditation was required to be in railroad 
rules and regulations, general appendix and operating procedures. 
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144 Mr Morrison did not agree with the recommendation in the case of Mr Rudland, nor was the recommendation to him of the 
disciplinary hearings that followed the investigation which made those findings, that he be reaccredited.  Mr Morrison 
considered the investigation report, discussed the findings with Mr Holland, Mr Ireland, Mr Jolly, the respondent’s resources 
management and legal advisors (see page 486 (AB), volume 5).  He listened to excerpts from the voice log, too.  The decision 
to dismiss was made on the basis laid out in (see page 433-434 (AB), volume 5), paragraphs 42-44).  With regard, inter alia, to 
the disciplinary inquiries of 29 August 2002 and 6 September 2002, the findings to which I have referred above were clearly 
made in the course of a safety investigation but were applied later. 

145 Mr Morrison’s evidence was that he was very surprised at Mr Rudland’s cavalier attitude to his own safety.  He said that he 
also formed the view that the incident was serious enough to warrant dismissal, particularly given the “serious potential of 
Mr Rudland’s actions”.  Mr Morrison then made a recommendation to the vice president - rail, Mr Michael Darby, who 
accepted the recommendation for dismissal and Mr Rudland was dismissed. 

146 There are a number of significant findings of fact which were open to be made, on Mr Rudland’s evidence, on his admissions 
to the four meetings constituting the two investigations, namely the safety investigation and the disciplinary investigation, as 
well as on the clear evidence from the tape of the radio transmissions during the events of 10 August 2002, and the transcribed 
voice log of the same. 

147 That Mr Rudland was a senior and experienced driver and safety representative with an obligation as both to have particular 
regard to safety in the working of his train and of locomotives and rolling stock was a finding which it was open to make and 
which clearly should have been made.  That, at all material times, he was a train driver who was required to be aware of the 
relevant safety requirements imposed on train drivers by the rule book, the general appendix, and, I should add, the regulations, 
should also have been found.  Further, that he knew, and, indeed, was required to know that he was required in the 
circumstances of 10 August 2002 on Yandi bank, to apply 100% handbrakes on his train, it was also open to find and it should 
have been found.  I would add that he admitted as much to Mr Le Flohic in his radio exchanges and that this was confirmed to 
him as a requirement on the radio by Mr Beard.  In any event, it is almost unthinkable that an experienced train driver would 
not know that requirement.  The fact is that he did not do so until after he lost control during the descent of the Yandi bank.  
All of that was clear and open to find and should have been so found. 

148 I will refer later to the obvious finding which was made, and which it was open to the Commissioner to make, about the 
particular position of trust and responsibility of Mr Rudland as a locomotive driver generally and on 10 August 2002.  I will 
express that further in these reasons, but his responsibility was heavy and obvious and he acted in breach of the trust which his 
employer was entitled to repose in him.  He also acted in breach of his obligations as a locomotive driver with a heavy and 
long train, employed to drive it safely.  There is no doubt, and it was open to find, that Mr Rudland:- 

(a) Did not walk his train entirely to check its continuity at any time. 
(b) That he, in particular, did not walk the C portion of the train after its separation from the rest of the train. 
(c) That he did not apply 100% of handbrakes on Yandi hill as required by the chart in the general appendix, either 

before or after he sought to reclaim the air. 
(d) That he purported to cancel the train walk procedure, contrary to established practices and requirements and when 

arguably he had no right to do so, that being a matter for Mr Le Flohic, the controller. 
(e) That he failed to walk the broken portion of the train or apply handbrakes to it, (ie) the C portion. 
(f) That he proceeded down Yandi Bank without fully recharging his brake pipe and therefore on his own admission, 

did not know whether he had sufficient air for emergency braking or not.  The fact is that he probably should have 
realised that he did not. 

(g) That, further, as a result of that omission, the train was unsafe and he lost control until he applied the emergency 
brake on the third emergency brake application.  It was open to so find that it was correct to so find. 

(h) It was also open to find, and the Commissioner was correct to find, that, in only putting on 40 handbrakes, 
inadequately recharging the airbrake system which indubitably he did, and then attempting to bring the train down 
the Yandi bank after two emergency dumps without knowing whether he had sufficient air for a further emergency 
brake application or not, Mr Rudland, with two thirds of a fully laden ore train (about 18,000 tonnes), took an 
extraordinary risk.  I observe that that is highlighted by his evidence that he had made two other brake applications 
as he descended Yandi bank which had no effect at all in slowing the train down.  Further, his evidence was also 
that he simply did not know whether he would have enough air in the brake system for another emergency dump 
after the first two.  The train was travelling at 72 kph which, it was common ground, was in excess of the speed 
limit at the Y295.1.  If the third emergency brake applications failed, and that is all that he had left, a train without 
brakes would have run down the hill travelling even faster and even more out of control.  It was open to so find and 
it should have been found. 

(i) That this situation was very serious and dangerous indeed was the fact because Mr Rudland knew the risk which he 
was taking and deliberately took it.  It was open to so find and the Commissioner should have so found. 

(j) The Commissioner should have found also that Mr Rudland made it quite clear in the voice log that he had a 
runaway train, that he had not but should have put on 100% handbrakes, that he did not charge up the air system, 
and that he proceeded down a steep hill without recharging his brakes.  That is he came down the hill with no 
effective working brake system, relying on emergency brakes.  It is to be noted that he said after this part of the 
incident “I’m not going down without air again”. 

(k) It is quite clear that he deliberately and wilfully decided to act unsafely and contrary to a number of rules and 
regulations and to common prudence and so acted.  It was open to so find.  It was also open to so find that all of 
these decisions were his. 

149 All of those findings were open to be made on Mr Rudland’s admissions to the various investigations or inquiries, to his 
submissions in evidence, to the evidence generally, and on what was clearly recorded as having been said over the radio by 
him in the voice log. 

150 It was also open to find and it was clear on the evidence, that Mr Rudland committed the breaches of the following rules and 
the general appendix, which is part of the rules.  The Commissioner at first instance was entitled to find accordingly and should 
have found.  The findings were as follows:- 

(a) That Mr Rudland failed to comply with the operating rules for a railway at a mine in a number of instances 
(regulation 15.4(9)) and see the penalty imposable under regulation 17(1) of the regulations. 
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(b) That he committed a breach of rule 4.2.3 in that he left a locomotive unattended whilst the train was inadequately 
secured on the Yandi bank. 

(c) That, wilfully, contrary to rule 4.5.1 he ignored a number of the operating rules. 
(d) That he failed to be conversant with and obey the relevant rules and regulations in a number of respects and failed 

when in doubt to apply to his section supervisor for explanation (see rule 4.5.5). 
(e) That he failed to carry out the rules and the provisions and report as required (see rule 4.5.6). 
(f) That he failed to, on his own evidence, become conversant with and or to comply with the general appendix (see 

rules 4.5.6 and 4.5.10). 
(g) That he failed to comply with the requirement to report in writing the unusual events and circumstances of 

10 August 2002 at Yandi bank as required by the rules, or at all (see rule 4.4.2). 
(h) That he failed to comply with the requirements to apply 100% brakes as required by rule 10.5.2 and the general 

appendix. 
(i) That he failed to walk the entire train to check the continuity of the brake line or to walk it in its entirety at all. 
(j) That he failed to be and remain conversant with the rules as he was required to do. 
(k) That he wilfully ignored the regulation and a number of operating rules contrary to rule 4.5.1. 
(l) That he failed in his duty to be conversant with and obey a relevant regulation or the rules and the general appendix 

contrary to rule 4.5.5. 
(m) That he failed to apply handbrakes to the C portion, and A and B portions, when the train was left standing contrary 

to rule 10.1.4. 
(n) That he failed to take every precaution required for the protection of the train contrary to rule 10.1.1. 
(o) That when the continuity of the brake pipe was clearly interrupted he failed to walk the train and do a continuity test 

contrary to rule 10.1.10. 
(p) That he failed to secure the rear C portion of the train on a main line by handbrakes as prescribed by the handbrake 

table in the general appendix (see rule 10.6.4). 
(q) That he allowed his train to travel at excess of the speed limit down Yandi hill. 
(r) That he failed to carry out a continuity test when the brake pipe was ruptured contrary to GA GS4.66.2. 
(s) That he failed to apply the requisite number of handbrakes contrary to the handbrake chart (common ground). 
(t) That he failed to use train walk when required to do so GA RO13.10. 
(u) That it was open to find that all of those breaches were committed by Mr Rudland. 

151 The non-compliance with the rules, procedures and safe working requirements was obvious and wilful, multiple and serious, 
and there was little conflicting evidence about it.  It was aggravated by the fact that Mr Rudland was a safety representative 
and an experienced and senior driver.  He did display a cavalier attitude to safety, both that of himself and others.  Whilst those 
two facts do not raise the level of obligation, they are relevant factors to be taken into account when considering the culpability 
of the individual concerned.  In any event, excluding those factors, the seriousness of Mr Rudland’s breach of his obligations 
and duty was such that the dismissal was not established to be unfair. 

152 In particular, a dangerous situation arose from a multiple set of breaches of the rules by a senior driver who knew and did not 
apply the rules, and, indeed, it is open to find properly, deliberately failed to comply with them and it should have been so 
found. 

153 In my opinion, it was open to the Commissioner to find and he should have found, on all of the evidence, including 
Mr Rudland’s evidence, that he deliberately committed a number of breaches of the rules, well knowing his obligations, and 
that he knew or ought to have known that some of these breaches gave or could give rise to a severe risk of damage to property 
and injury to people.  In particular, but not solely, the bringing down the hill of a train with 200 approximately fully loaded 
trucks and their locomotives, when he had no or no sufficient air for his brakes, and knew it, relying on emergency braking, 
was irresponsible.  He himself admitted that it was unsafe and it was open to so find. 

154 There is another and very material finding which it was open to make.  The Commissioner found, and the finding was 
appealed against, that the dismissal was justified and not unfair because, inter alia, the driver of a fully laden ore locomotive 
employed by the respondent is in a particular position of trust and responsibility (see page 32 (AB), volume 1, paragraph 61). 

155 That is obvious, in my respectful view, because he is charged, in his employment, and under the regulations and the rules with 
the control of, the driving of, and the responsibility for his locomotives, his train and the safe handling of all of them.  That is 
the trust reposed in him by his employer.  He is in charge of a fully laden iron ore train weighing in all over 28,000 tonnes.  
That is an occupation requiring the exercise of responsibility of a high order.  Further, a person cannot drive the train unless he 
is properly accredited and qualified pursuant to regulations and the rules.   

156 The harm likely to be caused to people, equipment and property if such a huge and heavy aggregation of machinery such as a 
train, loaded or unloaded, becomes unsafe, is entirely obvious.  The evidence also of a number of witnesses made that clear.  A 
driver must exercise, as part of his contract of employment, the utmost care to say nothing of what the regulations and rules 
require.  I would observe that the mine manager must ensure under the regulations that a driver who is not competent is not in 
fact engaged in the driving of a locomotive at a mine.  In this case, it was plainly open to find and the Commissioner should 
have found as he did, about the breach of trust committed by Mr Rudland.  Even without the regulations and rules it was open 
to find that Mr Rudland’s acts and omissions constituted a breach of his obligations under his contract of employment, and 
serious negligence in the control of the train and its safe working, on all of the evidence. 

157 It was entirely open to find, in my opinion, that the decision to dismiss and the dismissal itself, was not unfair, for the reasons 
expressed by Mr Ireland and Mr Morrison, and in respect of the breaches of rules found and not controverted, by Mr Holland’s 
investigations of 12 August 2002, a safety investigation. 

158 However, the matter does not end there. 
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OTHER FACTORS 
159 There are, however, other facts and/or factors which Mr Schapper (of Counsel), who appeared for the CFMEU, submitted 

rendered the dismissal unfair.  As the Commissioner observed at first instance, there is little conflicting evidence concerning 
the fact that Mr Rudland committed various significant breaches of the rules and general appendix, and I have already referred 
to the findings of breach which it was open to make. 

160 Therefore, the CFMEU’s case at first instance and on appeal was really that Mr Rudland was dealt with harshly because his 
treatment was essentially inconsistent with the treatment of Mr Le Flohic, the train controller, and with the treatment of other 
locomotive drivers and a crew development officer involved in other incidents.  Further, the case for Mr Rudland was that, 
given that, at least in some significant practices on the night of 10 August 2002, he followed what he said were common 
practices, he was singled out for particular attention and unfair treatment. 

LACK OF CANDOUR 
161 Another reason expressed in the letter of dismissal was that Mr Rudland’s lack of candour during the course of the 

investigations of the incident by the various committees.  Ground 7 alleges that the Commissioner at first instance erred in fact 
in holding that Mr Rudland had lacked candour in the various investigations.  Mr Schapper also took us to the evidence of 
complaints that at times during the investigation questions were being put to Mr Rudland one on top of another and that there 
were three questioners.  Mr Warren Johncock, a work colleague of Mr Rudland and a union representative who accompanied 
him to the disciplinary hearings, had complained about the methods of interview.  Mr Ireland was accused by Mr Rudland of 
conducting an interrogation.   

162 Materially, in cross-examination, Mr Rudland admitted that some of the questions which he had answered were above his 
head.  He said “I didn’t really understand a lot of the questions.  I made up the answers as I went along”.  He also said that he 
believed that a lot of the answers were mistakes.  However, he also said “I know one was an untruth, yes”.  He said that this 
was in regard to Mr Rose coming across the radio.  He said that he did hear Mr Rose on the radio, but that he wilfully ignored 
him (see pages 123-124 of the transcript at first instance).  He said that he wilfully ignored Mr Rose in relation to, “something 
about unlinking the locomotives in that section” 

163 It is, of course, quite clear, and was admitted by Mr Rudland, that he:- 
(a) Did not walk the train when it first broke down. 
(b) Did not apply 100% handbrakes when it first broke down. 
(c) Failed to walk the broken C portion when he discovered that the train had separated. 
(d) Cancelled the train walk procedure. 
(e) Proceeded down the Yandi bank without fully recharging his brakes and had to apply emergency brakes to stop the 

train which was getting away. 
164 After the events of that evening, Mr Rudland provided a written report, which did not refer to the incidents of that night in any 

detailed manner, and which was said to be inadequate.  The report was in the following terms:- 
“To  DCO’s 

From  J Rudland 
Re Damaged Coupler Car 1392 
Came to stand at Y295.5 approx loss of car. 
Unable to reclaim. 
Walked train found split coupling car 1392 – 103rd on B portion. 
On inspection – found coupler where broken had previous large crack as shown by rust marks around it.  Same 
witnessed by L Hope and Track Assistance Crew. 
Time 17.55 when lost air.” 

 It was signed by Mr Rudland and was written in his own handwriting.  
165 Mr Rudland also then went on sick leave the next day.  He did not add to or expand his report.  However, he did, on 14 August 

2002, write to Mr Ireland, with a copy to the Department of Mines, alleging that the walkways where the train stopped were 
not cleared and that it was unsafe to walk the train because of that. 

166 There was evidence to the contrary from Mr Holland and Mr Ireland and photographs which showed that the walkways were 
not unsafe and certainly not overgrown.  These incidents and the letter were brought to the attention of Mr Holland, Mr Ireland 
and Mr Morrison and the latter instigated the inquiries which followed. 

167 In evidence, Mr Rudland said that the disciplinary meetings were very nerve racking.  He said that Mr John Ireland was in his 
face shouting at him, leaning across the table calling him a liar, belittling him and just continually attacking him.  He felt it was 
an attack on him.  Mr Rudland believed that he himself was agitated. 

168 Mr Warren Johncock gave evidence (see pages 292-294 of the transcript at first instance).  His evidence was that at the first 
meeting where he accompanied Mr Rudland the atmosphere was not too bad at first.  Towards the end of the meeting, he said, 
questions from Mr Ireland, Mr Jolly and Mr Holland were coming thick and fast.  He did protest about three people asking 
questions together.  He said that Mr Rudland was unable to actually answer a question before there was another question 
coming.  He said that he actually had to make the comment that they would not stay and be subjected to this process unless one 
person only was asking questions.  He said that the second inquiry was hostile.  This, he said, was because Mr Ireland was very 
agitated.  Mr Ireland was sitting forward at the table, Mr Johncock said, and his voice was loud.  Mr Johncock said that he 
made comments about how the inquiry was being run and that there was actually a human resources officer there.  He said that 
it was more like an atmosphere where the company had their answers and they were in a situation where they were trying to 
trip Mr Rudland up.  When the atmosphere there was getting hostile at the second meeting, Mr Rudland, according to 
Mr Johncock, asked if they could have a break and Mr Ireland’s response was “No we cannot have a break.  We will continued 
(etc) with this inquiry”.  Then Mr Rudland said “This is more like an interrogation”.  Then Mr Ireland said “This is an 
interrogation”.  He, Mr Johncock, said to Mr Ireland “What did you say?  You’ve just said this is an interrogation”.  He said 
“They are his words”.  Mr Johncock said that he said “No John, they are your words”.  Mr Johncock then said “Come on Jeff, 
we’re out of here” and got up out of his seat and said “We’re having a break”.  That meeting did not resume after that. 
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169 On 6 September 2002, there was a final interview where Mr Rudland was questioned (see pages 170 and 272 (AB), volume 4). 
170 These submissions were not directed to an attack on the procedural fairness of the investigation because that was not a ground 

of appeal, but some explanation of Mr Rudland’s answers.  Mr Rudland explained himself, that he did not understand all of the 
questions and that at first he was quite defensive, as I have indicated above. 

171 I now turn to the record of the investigation and answers which he gave. 
Walking the Train 
172 It is quite clear that in the first meeting on 12 August 2002 – a safety investigation meeting (pages 143-146 (AB), volume 4), 

he said “Yes” to the question “Did you walk the length of the train to determine its continuity as prescribed in 
GA M22 4.12.4?” 

173 When this answer was questioned he changed his answer to “No” (see page 143 (AB), volume 4). 
174 On 27 August 2002, again in the safety inquiry, he answered that he “walked the train” after he tried to reclaim air using train 

walk (see page 156 (AB), volume 4).  He also said that he walked the full train later in the interview (see page 158 (AB), 
volume 4).  However, later in the same meeting he said that he did not walk the entire train (see page 159 (AB), volume 4). 

175 On 29 August 2002, he said that he did not walk the entire train (see page 163 (AB), volume 4). 
176 Then he said that he walked the entire train (see page 164 (AB), volume 4).  Next, he said, with particular reference to a 

question whether he walked the length of the C portion, that he did not walk the entire train (see page 166 (AB), volume 4). 
177 On 6 September 2002 (see pages 170-173 (AB), volume 4), Mr Rudland said that when he walked the train he only walked 

back to the break and then to the C remotes not the length of the C portion, the separated portion of the train.   
Compliance with Handbrake Procedures – Why He Only Applied 40 Handbrakes and Whether He Knew 
178 Mr Rudland (see pages 143-173 (AB), volume 4) on 12 August 2002 was answering questions about whether he knew that he 

had to apply 100% handbrakes and why when the train first came to a standstill, he only applied 40. 
179 On 12 August 2002 he said when asked why he did not apply more than 40 handbrakes that he did not do so “Because of the 

adverse terrain” and that “it was dangerous”, and, further, because he “considered 40 to be sufficient”.  He also informed 
Mr Jolly on that day that he had not told train control of the unsafe conditions and that he had only applied 40 handbrakes (see 
page 144 (AB), volume 4). 

180 He also said that he should not have applied more handbrakes (see page 145 (AB), volume 4). 
181 Next, Mr Rudland said that he did not apply 100% handbrakes after the first “dump” because he asked train control for a 

procedure and train control could not supply one, so Mr Rudland said that he used his own working knowledge (see page 145 
(AB), volume 4). 

182 On 27 August 2002, during the second interview, which was part of the safety inquiry, Mr Rudland said that he walked the 
train and applied 40 handbrakes to stop the front of the train running out.  He then went on to say that he now knew, having 
read the general appendix, that there is a set of procedures and a chart detailing the number of handbrakes to be applied on 
certain sections of the railroad (see page 158 (AB), volume 4).  He then went on to say, in answer to the question whether he 
applied any handbrakes, that he did not because he walked on the other side of the train due to the rugged terrain which made it 
easier to walk on that other side (see page 159 (AB), volume 4). 

183 On 29 August 2002, during the third interview, which was the first interview of the disciplinary inquiry, Mr Rudland said that 
after the emergency “dump” he walked the train and applied 40 handbrakes to stop the front of the train running out (see 
pages 163-164 (AB), volume 4).  Then Mr Rudland said that he did not apply 100% handbrakes because, having initially 
assessed the problem “I believed I could go to Gidgi.  I was trying to expedite clearing it up for the company”.  He was then 
asked “Why didn’t you apply more handbrakes?”  He answered “I presumed the train was safe until assistance arrived”. 

184 On 6 September 2002 (see pages 170-173 (AB), volume 4) in the second and final interview of the disciplinary inquiry, he was 
asked “By your own admission you should have wound on 100% handbrakes” and replied “Yes, I realise that now”.  He was 
then asked “Why did you imply in questions at previous inquiries you knew nothing about the handbrake chart when you first 
stopped the second you advised train control that going off the chart you would need to apply 100% handbrakes”.  He replied 
“I am not trying to cross-contaminate evidence”.  He was then asked “Then there is a change in your evidence about the 
handbrake chart?” and replied “Yes”. 

185 Without going into the detail of it, there is also some evasiveness about and conflict between the answers given in relation to 
the application of handbrakes, his knowledge of how many to apply and an allegation that he was unfamiliar with the 
handbrake chart and a professed lack of knowledge of the train walk procedure, which appear at (pages 143-173 (AB), 
volume 4) in the course of the four inquiry interviews with him. 

186 On the voice log he was unequivocal in his knowledge of the necessity to apply 100% handbrakes on the Yandi hill. 
187 I would observe the same in relation to the train walk (see pages 159, 165 and 171-172 (AB), volume 4), in particular. 
188 In addition, the same applies in relation to the dumping of the air where he said that the train was not out of control but 

admitted that it was unsafe, and declined answering “Can you tell us what speed the train was doing when you felt it was 
necessary to make an emergency brake application?” (see page 145 (AB), volume 4). 

189 However, significantly, he did say when it was necessary to dump the train and come to a stand at the 291.5 kilometre mark 
that “I did not believe that I had full control of my train with the application that I had made” (see page 145 (AB), volume 4). 

190 It is obvious from those answers that Mr Rudland gave conflicting answers to questions about important failures by him to 
comply with the rules and the general appendix.  On a fair reading, he was being evasive, and, indeed, deceptive to some extent 
in his answers.  It was open to find quite clearly that he lacked candour and frankness in his answers and contradicted himself.   

191 That he had adopted this as a course of conduct is, of course, clear from two other incidents.  The fact is that he omitted all 
mention of the train careering down hill without air and the necessity to apply the third emergency brake, his failure to walk 
the train, etc, from his incident report, as I have already observed.  The report provided by him was inadequate and was 
provided in breach of the relevant rule.  It was open to so find. 

192 His explanation was that he was too fatigued to provide a full report.  However, he did not provide any fuller report later, 
although he was able on 12 August 2002 to write to Mr Ireland, with a copy to the Department of Mines, a letter which set out 
his problems with the walkways at the scene. 
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193 There was no attempt for him to advise about the event when he went on sick leave, even though he was able to write to the 
Department of Mines.  That he did not inform his employer about this very serious set of incidents, was other evidence that he 
lacked candour, and that, indeed, that was a course on which he had set himself. 

194 There was another matter, too, where he lacked candour.  I have already referred above to the point where Mr Rose is recorded 
in the voice log on the night of the incident as having broken in and suggested that Mr Rudland walk the train to see if it was 
intact. 

195 Mr Rudland said that he did not hear it because it occurred when he was leaving the cab and during his transfer from cab radio 
to hand held radio.  Mr Johncock, his own witness, doubted this explanation, and it was otherwise denied by other witnesses.  
Indeed, in his own evidence, he admitted that this was not so and that he had wilfully ignored what Mr Rose said.  It was open 
to find, too, on his own answers in the investigations, that he had ignored the message having heard it. 

196 It is quite clear and it was open to find that that is what has occurred and this was another example of his lack of candour and 
his attempt to cover up what he had done and what he had failed to do. 

CANCELLATION OF THE TRAIN WALK PROCEDURE 
197 The train walk procedure is initiated when the driver departs the cab.  The train controller’s obligation is to call the driver as he 

walks along every ten minutes.  Mr Rudland told Mr Le Flohic that there was no need to call him because he would just be 
sitting at the crossing waiting.  This was a procedure which should have been undertaken by the controller.  It was submitted 
only the controller could agree to it being cancelled, but he agreed to Mr Rudland’s proposal.  It was submitted that 
Mr Rudland was dismissed for making a submission to his supervisor which was agreed to by him and that his superior, 
Mr Le Flohic, failed to carry out his duty in this respect and was untouched. 

198 Mr Le Flohic certainly failed to carry out his duty in this respect.  Mr Rudland also failed to carry out his duty.  In any event, 
Mr Le Flohic was not his supervisor or superior and for the reasons which I have expressed, Mr Le Flohic’s treatment was not 
so inconsistent that Mr Rudland should be properly aggrieved. 

WHO WAS RESPONSIBLE – DRIVER, TRAIN CONTROLLER OR BOTH? 
199 This question arises from the submissions that both Mr Rudland as driver and Mr Le Flohic as train controller were either 

equally responsible or that Mr Rudland as the driver had prime responsibility for the incidents of 10 August 2002 or that 
Mr Le Flohic, the train controller, was Mr Rudland’s supervisor and failed to direct him not to break rules, regulations and 
procedures and created a dangerous situation.  Thus, it was submitted, Mr Le Flohic was therefore primarily responsible. 

200 That has particular significance for another submission, made on behalf of the CFMEU, namely that to treat Mr Rudland and 
Mr Le Flohic so differently was entirely unfair. 

201 As I have observed, Mr Rudland was dismissed but Mr Le Flohic was merely required to undergo reaccreditation in certain 
rules and procedures.  There was a manifest difference between the disciplinary measures applied to Mr Rudland on the one 
hand and Mr Le Flohic on the other, in the end. 

202 It was submitted that the obligation on the part of the train controller is to ensure that the drivers carry out the rules and 
regulations.  Indeed, they are required to be conversant with all of the rules in the same manner as drivers and other employees 
and are, for the same reasons, and pursuant to the same regulations and rules so required.  They are not, however, nor was it 
alleged, that Mr Le Flohic was a train driver or trained as a train driver.  It was also submitted that the company admitted in 
this case that train control should have, and certainly had the authority to tell Mr Rudland at the outset, that he should have 
been putting on more than 40 handbrakes, that he had to walk the train and that he was required to put 100% of the handbrakes 
on.  That is was submitted, was Mr Le Flohic’s duty.  It was submitted that when he said “Well, it looks like you’ve got to 
walk your train Ruddy” that he knew that the situation was developing that the train had to be walked and that he informed 
Mr Rudland accordingly.  It was submitted that, whilst it was alleged that Mr Rudland misled the company, BHP, he had not, 
in fact, done so.  This was because the company knew in advance that he had broken the rules through Mr Le Flohic who knew 
what Mr Rudland was doing because Mr Rudland told him by radio in advance what he was doing.  It was submitted that all of 
the evidence of exchanges on the radio between Mr Le Flohic and Mr Rudland showed that the company had the knowledge of 
what was going to happen and the authority and the capacity to say “No, don’t do that”.  In fact, what he did, so the submission 
went, was therefore approved.  Everything which he did, it was submitted, was notified to train control and approved by train 
control.  Train control had the power and authority to override him at any point and direct him otherwise.  Had that been done, 
it was submitted, Mr Rudland would have had an obligation to carry out the order because the train controller is in control.  At 
page 445 (AB), volume 4, Mr Holland was asked the following question, which he answered, “Now it’s the case isn’t it, 
Mr Holland, that the train controller has the right to, and is under the duty to prevent a driver from breaking rules and 
regulations where he knows what a driver is proposing is in breach of the rules and regulations?”  Answer “Yes”. 

203 It was submitted that, to dismiss Mr Rudland when the company knew and approved of what he did, was unfair.  Further, to 
dismiss Mr Rudland for his failings and to have not done anything at all in relation to Mr Le Flohic, who was significantly 
deficient in his performance, was patently unfair.  Mr Holland, Mr Ireland and Mr Morrison had agreed with the 
recommendation that Mr Le Flohic undergo reaccreditation in handbrake procedures and train walk radio procedures.  
Mr Holland gave instructions that the reaccreditation be carried out by the investigating group and that Mr Le Flohic be 
counselled at that time.  He later checked the status of it and found out that it had not been carried out.  It was subsequently 
carried out on 3 February 2003. 

204 Mr Ireland, in cross-examination, agreed that the overarching duty of the controller at the end of the day is to require that the 
rules, regulations and the general appendix be complied with.  He admitted significantly, that Mr Le Flohic was not a good 
example of a train controller on that day.  What Mr Le Flohic should have done was to obtain more information from 
Mr Rudland, it was said.  However, he did admit that Mr Rudland’s proposal to tie 40 handbrakes at the front of the train to 
stop the train rolling was a breach of the rules and regulations and Mr Le Flohic should have known that.   

205 Mr Ireland said that Mr Rudland should not have had to ask the train controller what the procedure was.  Plainly, as I observe, 
Mr Rudland should have known the rules since he had to undergo reaccreditation each year and he had a duty to know the 
rules.  The controller should have told him, however, to tie on 100% handbrakes.  If he had told him to put on 100% 
handbrakes it was Mr Rudland’s obligation to put them on.  Mr Ireland said then that every direction given by train control to a 
train driver, except a direct which the train driver believes that endangers safety, is required to be complied with by the driver.  
Mr Ireland said Mr Rudland should have known the procedures, and so also, it was submitted, should Mr Le Flohic have.  That 
was Mr Ireland’s evidence (see page 520 (AB), volume 3).  It was also Mr Ireland’s evidence that when Mr Rudland told the 
controller that he was going to put on 40 handbrakes and then reclaim and see what happens, that should have told the train  
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controller that he would breach the rules and regulations by adopting the procedure which he was proposing to adopt.  It was 
submitted that having first said that Mr Rudland had not told Mr Le Flohic where he was, he would have known that 295 on 
the Yandi line is on the Yandi bank and he ought to have known that that would require the application of 100% handbrakes 
(see page 520 (AB), volume 3). 

206 Both should have known.  If he did not know, it was submitted, Mr Le Flohic should have got to the bottom of it.  It was 
submitted that the train controller runs the system and drivers are obliged, unequivocally to carry out a train controller’s 
instructions.  It was submitted that Mr Le Flohic and Mr Rudland both knew that he should have walked the train and that 
Mr Rudland was cleared by train control to take the train downhill when it was known that he had very little air.  Mr Le Flohic 
also told him, after he dumped the air, to give him a call when he had enough air to move.   

207 Everything, it was submitted, was done with advance notice to Mr Le Flohic, as the employer’s representative and with his 
approval.  Train control was not misled or given inadequate information.  The driver asked for information, proposed courses 
of action contrary to the rules and instead of preventing it, train control approved every step which he took, so the submission 
went.  It was submitted that Mr Rudland failed to carry out his job properly in accordance with the rules and regulations.  
However, so the submissions went, his failings were linked intimately with Mr Le Flohic’s and therefore every failing in this 
whole affair was also a failing of failing of train control.  However, unfairly, Mr Le Flohic was not dismissed despite their 
equal culpability. 

208 I have already observed that the rules and regulations define the driver as the employee in charge of and responsible for the 
safe operation of a train.  That is, by the rules, no one but the driver has the primary responsibility for the safe operation of the 
train.  He and only he is physically in charge of the train.  He and only he, is able to make judgements about how the train 
operates on the line.  The train controller by definition, on the main line, is the BHP employee in charge of and responsible for 
the movement of trains and other rail mounted equipment on the track.  That is the movement of trains and other rail vehicles.  
The train controller is not by that definition, in charge of the train.  That is borne out by the obligations cast by the rules 
generally on drivers and the obligations also cast on train controllers. 

209 The train controller, according to the position description (see page 47 (AB), volume 4) is required to perform the following 
basic functions:- 

“The Train Controller is responsible for the planning, coordination and implementation of “on-track” mainline and 
yard movements to ensure that railroad throughput plans and train schedules are met.  Ensuring the ongoing iron ore 
supply from the Mines to the Ports whilst providing for service train operations, track maintenance, signals and 
communications maintenance windows.  The Train Controller work is divided into five functional areas, 1. Traffic 
Control, 2. Train Control 3. Train Crew Control (whilst on the mainline), 4. Motive Power Control, 5. Rollingstock 
Control, over arching these five functional areas is the responsibility to apply, monitor and ensure adherence to 
operating rules, regulations, procedures and instructions.” (my emphasis). 

210 Further, the rail controller has a number of particular major accountabilities, and the more relevant ones I now refer to. 
211 The operations management accountabilities of the train controller include:- 

(a) Controlling and monitoring all on-track movements to ensure that railing plans and train schedules are met while 
facilitating maintenance and other activities on the track. 

(b) Operating the CTC and non CTC train control panels ensuring the safe separation of rail traffic and the protection of 
“on-track” personnel. 

(c) Adjust train running and track maintenance requirements to facilitate economical train operations commensurate 
with operational needs. 

(d) Lead the on-track operations using initiative to maintain a safe working environment for all personnel who are “on-
track” by ensuring that all activities carried out strictly in accordance with: 
Railroad rules and regulations and general appendix 
Associated work instructions and documented procedures 
Mine Safety and Inspection Regulations.  (my emphasis). 

212 In the area of quality assurance (see page 48 (AB), volume 4), the train controller is required to control the safe movement of 
trains on track, within yards and at load sites to ensure that trains run out to schedule and meet railing plans.  Further, the train 
controller is required to monitor employee compliance with QA procedures and work instructions and initiate corrective 
actions for non-compliance in accordance with ISO AS/NZS 9001 : 2000. 

213 Further, in relation to the occupational health and safety responsibilities, inter alia, the train controller is required to create and 
maintain a direct involvement and interest in occupational health and safety with work groups in the area of responsibility, to 
comply with all occupational health and safety legislative and other statutory requirements in the area of responsibility, and, 
significantly, conform with company rules, standards and policies. 

214 Further, (see page 49 (AB), volume 4), the train controller is required to “check that the workplace in their area of 
responsibility conforms with the company standards”. 

215 Further, the authority of the position extends throughout railroad operations and “the incumbent of the position may” … “Have 
absolute authority of control over all rail traffic movements” and to “stop any movement at any time” (see page 50 (AB), 
volume 4).  Further, the train controller has “total authority over the use of the company railroad two way system” (my 
emphasis). 

216 Further, (see page 50 (AB), volume 4), the train controller may “Initiate action to prevent the occurrence of any non-
conformity, and identify and record any problems relating to the product, process and Quality System”. 

217 It is therefore to be noted, that the train controllers have overarching the five functional areas of their basic functions, the 
responsibility to imply, monitor and ensure adherence to operating rules, regulations and procedures, to stop traffic, to control 
traffic on all lines, and an obligation to report breaches of company regulations, procedures and instructions (my emphasis). 

218 It is clearly the controller’s duty, inter alia, to ensure adherence to operating rules, procedures and instructions.  This includes 
the control of train crew in that respect, whilst on the main line.   

219 There are a number of other observations which I have to make. 
220 Train controllers are not train drivers nor are they required to be trained as such.   
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221 Part of the submission for the appellant was that Mr Rudland, as the train driver, was subject to Mr Le Flohic who was 
Mr Rudland’s supervisor.  The relevant organisational charts say otherwise.  What they reveal is that the driver reports to, and 
is subject to, his supervisor, such as Mr Holland, who is a supervisor.   

222 It was submitted that the voice log showed the two working together, with Mr Rudland seeking approval from time to time to 
his actions, which he proposed to take.  Further, it was submitted, as I have said, that all Mr Rudland did on that night was 
approved by BHP which approved it and had prior knowledge of it through Mr Rudland’s supervisor and superior, 
Mr Le Flohic. 

223 The regulations which I have referred to and the duty statement and all of the evidence show that the two worked. 
224 There is, I agree, a suggestion at one point from Mr Le Flohic that Mr Rudland walk the train, which Mr Rudland took up, that 

is after the emergency braking on the hill.   
225 The train controller reports to and is subject to his own and separate supervisor.  The two employees are on an equal basis.  

There was clear evidence from Mr Ireland that drivers are subject to direction by controllers in all matters involving the rules, 
regulations and procedures, except when such a direction would put the train in danger.  (It is not an answer, as Mr Power 
submitted, that BHP witnesses, when they gave answers, were overborne by Mr Schapper’s forensic skill and their own 
forensic inexperience.  That is a somewhat lame submission.  The answers given were clearly and properly elicited in cross-
examination). 

226 That would seem to be consistent with the duty statement and the obligations and duties of a controller.  Much was made in 
submissions by Mr Power of the fact that the controller was and is in Port Hedland, nearly 300 or more kilometres away and 
simply did not have the knowledge of what was occurring which the driver had.  Of course, he would not have the same 
knowledge because he is not physically in charge of the train, but, as the voice log shows, and as one would expect him to, he 
knew, or he ought to have known, of the landscape, the existence of the hill, what rules applied to the manoeuvring of the train, 
what rules applied the operation of the train, and further, if he wanted to know something that he did not know, it was his duty 
plainly to ask, otherwise he could not carry out the duty of controlling movement on the track.  In this connection, there was a 
great deal of evidence from witnesses from BHP about what Mr Le Flohic would have known.  The witnesses were not there, 
were not in the controller’s booth and their evidence was of little weight.  The real evidence was the evidence which emerged 
in the record of the radio conversations between Mr Le Flohic and Mr Rudland and others.  It was, of course, unequivocally, as 
it was Mr Rudland’s, Mr Le Flohic’s duty to be conversant with the regulations and procedures and rules by which he was 
bound.  From a fair reading of the voice log, it was open to find, and it should have been found, that Mr Le Flohic knew, 
because Mr Rudland told him, or because the proper discharge or Mr Le Flohic’s duties required him to have known or 
discovered, what was occurring.  In particular, it was open to find, on all of the evidence, as follows:- 

(a) That Mr Le Flohic knew that the train had come to a stand at the 295.5 kilometre peg on Yandi hill. 
(b) That this had occurred because the train had dumped, because Mr Rudland told him. 
(c) That Mr Rudland had put the handbrake on only 40 trucks because he told Mr Le Flohic 
(d) That that was contrary to the rules and the general appendix and was plainly insufficient to hold the 

train which required 100% application of handbrakes.  Further, that is something that Mr Le Flohic 
should have known. 

(e) That Mr Rudland had not walked the train and that that failure was contrary to the rules.  Again, 
Mr Le Flohic knew, or ought to have known, that Mr Rudland had not done this because it was 
apparent from what he told him. 

(f) That Mr Rudland had not checked the continuity of the train and that that was contrary to the rules.  
Again, Mr Le Flohic knew that Mr Rudland had not because he had only put the handbrakes on 
40 trucks and was then going to reclaim the air, not walk the train. 

(g) That Mr Rudland was unsuccessful in reclaiming the air because Mr Rudland told him. 
(h) That Mr Rudland was now walking the train, on train walking procedure as far as the break in the train 

which he found, notified Mr Le Flohic of and details of which Mr Le Flohic recorded.  He found and 
notified Mr Le Flohic of the details and Mr Le Flohic recorded it. 

(i) That Mr Le Flohic obtained help through Mr Quince and Mr Beard, because of the break in the train 
with the C section separated on Yandi bank. 

(j) That Mr Beard had arrived and that Mr Beard and Mr Rudland were going to take both trains down to 
Gidgi siding, take off the defective wagon and put the train back together again, so that Mr Rudland 
could take it to Port Hedland. 

(k) That Mr Rudland was taking the first portion of the train down with little or no air because he told 
Mr Le Flohic this.  In any event, Mr Le Flohic did not ask him, in view of his unsuccessful attempt to 
reclaim the air, whether the brakes were now working which is what Mr Le Flohic should have asked, 
if he were in doubt. 

(l) That the C portion of the train had not had handbrakes applied to it and indeed the rest of the train had 
not when 100% braking was required. 

(m) That while taking the train down, Mr Rudland lost control of the speed and had to apply the emergency 
brake, because he told Mr Le Flohic. 

(n) That this act was contrary to the rules, regulations and procedures. 
(o) That it was contrary to rules, regulations and procedures to allow Mr Rudland not to comply with the 

train walking procedures and to fail to call him every ten minutes on the radio whist Mr Rudland was 
out of the cabin. 

(p) That he had the duty and power to control the safe movement of the train, that is its movement before it 
came to a standstill and from the time it came to a standstill when it was subject to the acts and 
omissions of Mr Rudland, contrary to the rules and regulations. 

(q) That there was a potential for danger to persons and property in the failure of Mr Rudland to comply 
with the rules. 
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(r) That he had failed in his duty to give instructions to Mr Rudland to comply, as he had power to do. 
(s) That he failed to properly bring to the attention of his employer these breaches of the rules. 
(t) That he permitted, contrary to the rules, Mr Rudland to wilfully ignore the rules and did nothing about 

it. 
227 For all of those reasons, it is clear that Mr Le Flohic did not act in accordance with his duties and in accordance with rules 

4.5.6 and 4.5.1.  There is no evidence that he promptly reported these events in proper detail to his employer.  He failed to 
prevent wilful breaches of a number of rules which were obviously giving rise to a very dangerous situation.  In some instances 
he concurred in what occurred.  He failed to carry out his duties as he was required to do. 

228 Having said that, the primary responsibility to drive and work his train properly lay with the driver at all times and that driver, 
Mr Rudland, deliberately contravened rules, regulations and procedures and thereby brought about a dangerous situation. 

229 There was a serious and separate responsibility in the controller, Mr Le Flohic, to ensure that all rules, regulations and 
requirements were complied with on the track, to ensure the safe movement of the train on the track and to control and monitor 
movements accordingly.  This he did not do.  He did not act to prevent violation of the rules and regulations and dangerous 
activity on the part of Mr Rudland.  However, that does not absolve Mr Rudland from his equal and primary responsibility to 
comply with rules which he was culpably acting in breach of and in which he deliberately was acting in breach of.  As was 
found, and as it was clearly open to find, the decisions made to permit serious and multiple breaches of the rules and the 
general appendix were made by Mr Rudland and by Mr Rudland alone. 

230 It is quite wrong, as witnesses for BHP suggested, that Mr Le Flohic did not have enough knowledge of what was occurring.  
He did and should have given directions accordingly, and in any event, if he wanted to know something further to ensure that 
he performed his duty properly, then he should have asked. 

231 The findings that the traffic controller should receive reaccreditation in the general appendix sections pertaining to the security 
of trains (see page 183 (AB), volume 4), made by Mr Holland and the further finding that he be reaccredited in the operation 
and procedures for train walk radio, is an admission of Mr Le Flohic’s lack of knowledge of the applicable rules and/or his 
failure to apply them, not in the least in the area of the train walk. 

232 In my opinion, and Mr Ireland’s evidence was to this effect, Mr Le Flohic’s behaviour was not consistent with the standard 
required of a controller.  He did nothing to prevent serious and multiple breaches of the rules and the general appendix.  He had 
clearly sufficient knowledge to prevent by direction this dangerous situation which arose, arising.  It was open to so find and it 
should have been found. 

WAS THERE UNFAIRNESS? 
233 I turn to the question of alleged unfairness because of the very different treatment of the two men.  The law is that the 

treatment of the two men was in fairness, required to be consistent but not equal (see Aluminium Ltd v SAE (IRC) (op cit) per 
Madgwick J. 

234 That consideration is clearly a relevant one, of course. 
235 Mr Rudland’s sin was that he deliberately, and/or as a result of his failure to know and comply with the rules by which he was 

bound, acted contrary to them and caused a dangerous situation.  Mr Le Flohic’s sin was that he failed to take steps, either 
deliberately or by omission or otherwise, to prevent this occurring when it was his duty to do and when he had sufficient 
knowledge to know what was occurring.   

236 The primary responsibility for the train was Mr Rudland’s because he was at the scene and deliberately handled his train 
unsafely and contrary to his obligations and duties as prescribed. 

237 Mr Le Flohic’s role was a lesser sin of omission.  However, he was guilty of substantial dereliction of his duty and the fact that 
he was so leniently treated is a little surprising.  However, there is another significant and material difference between their 
situations.  Mr Rudland was guilty of multiple breaches of the rules of which Mr Le Flohic was not guilty 

238 Further, apart from the incident itself, in breach of the rules, Mr Rudland failed to complete a report referring to an exceptional 
or unusual circumstance as he was obliged to do.  It was not said or suggested that Mr Le Flohic failed in this respect. 

239 Mr Rudland was guilty of clear lack of candour in the investigations into his conduct over a period of about a month and there 
is no suggestion that Mr Le Flohic was.  Further, and very materially in any event, Mr Rudland committed a previous breach of 
the rules in 2000 for which he received a written reprimand and in relation to which he was warned of disciplinary action 
which would be taken were he to commit a breach of the rules again.  There is no suggestion that Mr Le Flohic had so 
offended. 

240 Therefore, there is no inconsistency in their treatment and nothing that might give rise to a justified sense of grievance on the 
part of Mr Rudland for that that reason. 

241 It is, in my opinion, arguable that Mr Le Flohic was treated too leniently.  It was open to so find.  However, it was not open to 
find that the dismissal was unfair because of the difference in treatment between that of Mr Le Flohic and that of Mr Rudland. 

EVIDENCE OR SIMILAR PRACTICES TO THOSE OF MR RUDLAND AND OTHER INCIDENTS 
242 Part of the CFMEU’s case, at first instance, and on appeal, was that the practices applied by Mr Rudland during these incidents 

were common practices applied in the company’s rail operations.  That is, the course of action was a common but, not 
invariable practice adopted by a number of drivers in leading up to May 2002.  These practices included putting handbrakes on 
30 or 40 cars when the train comes to a halt with the automatic application of brakes and then reclaiming the air (see page 64 
(AB), volume 4).  It was also the evidence that this practice was known to management and in particular to a supervisor, 
Mr Alan Zanders.  Mr Morrison said that he was unaware of this practice and expected that he would have been told about it if 
it were occurring.   

243 Mr David John Symons, an engine driver, gave evidence (see page 65 (AB), volume 4), that he had known that this was the 
practice to be adopted since he began his employment with BHP in 1994.  He said he learnt it through “on the job training” and 
discussions with other drivers.  He also said that he knew the procedure as he described it (and which Mr Rudland followed), 
had been followed by many drivers over some years because that was what he heard and learnt and applied.  He himself had 
discussed the practice and discussed it with other drivers.  For the same reasons, he said, many drivers as he knew, did not put 
on handbrakes before reclaiming the air and simply ran the train down the hill on limited air.  Significantly, he said “the effect 
of this approach is that production time lost due to obstruction on the track is minimal”. 
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244 He gave evidence about his own experiences which he recorded in his diary.  He also recorded an incident involving a 
Mr Colin Pearson, another driver, who acted as Mr Rudland did, going down the Yandi bank.  He said that the rules were 
unclear although he discussed them with Mr John Bartlem, a crew development officer with BHP.  He said that he understood 
that many drivers had taken broken trains downhill without all the handbrakes on and whilst relying on the remaining air in the 
system to control the speed of the train and bring it to a standstill.   

245 Mr Gary Leslie Richards, an engine driver (and train master at times) since the 1970’s and until his retrenchment on 
25 January 2002, gave evidence that emergency applications of brakes on the trains, in the BHP system, were common 
occurrences and occur for a number of different reasons and in different circumstances.  Mr Richards gave evidence that he 
was not aware of any case in which all handbrakes had been applied following an unexplained emergency brake application 
(see page 73 (AB), volume 4). 

246 It was conceded by Mr Schapper, that there was no letter or document from any person countenancing, authorising or 
approving a breach of the rules.  What was relied on was that it was said in evidence that these criticised practices were 
common practice, that the evidence showed that the supervisors were aware of it and that it was unfair that there be a dismissal 
of Mr Rudland in those circumstances.  It was submitted, by Mr Schapper, that management were aware of it and turned a 
blind eye to it because the practice which was adopted got production back on the road quicker than walking a train and putting 
the handbrakes on.  It was also submitted by Mr Schapper, that evidence of discussions between drivers, leading to knowledge 
of practices was not just hearsay, but evidence of how knowledge was gained and applied.  That evidence of course, was 
objected to, and said to be discountable by Mr Power on the basis of weight.  Mr Holland himself gave evidence that the best 
classroom was in the locomotive.  However, there was substantial evidence from Mr Holland, Mr Morrison and Mr Ireland that 
the rules apply, that the drivers are bound by them, and that they cannot, of their own motion, act contrary to the rules. 

The Technique of Getting the Train Down the Hill – Mr Bird’s Incident 
247 There were further submissions that the technique of getting the train down the hill when the brake pressure has not built up 

depends on applying the brake early before the train has gathered too much speed and momentum.  Thus, if the brake is not 
applied early enough, a train can get away at higher speeds because there may be insufficient brake pipe pressure to slow or 
halt the train other than by an emergency application (ie) by dumping the air.   

248 That technique of getting a disabled train downhill was, it was submitted, known to management because of the circumstances 
of the dismissal of Mr Bird.  Mr Bird was a development officer whose job was to develop the skills of crews who were 
operating on the railway.  He was driving in early August 2002, over the Yandi bank with Mr Jacko Cale, an experienced 
driver, onboard as an observer.  There was an unexplained dump and the train came to a halt.  They walked the train to see if it 
was broken, as they were required to do.  It was not broken so they then walked back to the train and decided that they would 
put on only 103 of the handbrakes.  The train was then started up and the speed was too high running down the hill so it was 
necessary for the emergency brake to be applied to bring it to a halt.  Mr Bird was dismissed for this and the evidence of all of 
the witnesses for the respondent was that it was a serious breach of the rules, particularly since he was a crew development 
officer in a senior position.  There was some suggestion that he should have put the brake on earlier, Mr Jolly is alleged to have 
said.  He also said that Mr Zanders told him that his practice was to put the brakes on at 15 mph, (ie) at about 25 kph.  It was 
submitted that there was, therefore, direct and probative evidence that management knew of these practices even in if it were 
not established that senior management did.  It was submitted that Mr Bird’s treatment was evidence of unfairness to 
Mr Rudland because Mr Bird, having been told that it would be better for him to resign, was given the opportunity to resign, 
which he declined.  He was then dismissed and it was suggested to him that he might apply for another job with the company 
and he was given six months extra work in a clerical capacity.  It was therefore unfair, so the submission went, to treat 
Mr Rudland differently from Mr Bird.  Mr Bird’s dismissal was unfair in itself too, it was submitted, because Mr Cale was not 
dismissed and he was equally responsible. 

Mr Hope’s Incident 
249 In October 2001, less than 12 months before this incident, a driver called Mr “Roo” Hope was bringing his train over the 

Yandi bank when the train underwent a dump coming over the Yandi bank.  He did not walk his train or apply his handbrakes, 
both of which he should have done.  He went off down the hill leaving 50 or 100 cars behind.  He was only counselled when 
he had failed to comply with the procedure and then departed leaving the trains behind whilst in Rudland’s case, he was 
dismissed for it.  This, it was submitted, was unfair to Mr Rudland.  Mr Holland, in evidence, accepted that Mr Hope’s and 
Mr Rudland’s cases were similar because they had also failed to wind on 100% handbrakes and because Mr Rudland did not 
walk his train.  It was, however, the view of Mr Holland and other witnesses for the respondent, that as a result of the 
investigation, it was apparent that Mr Hope had misinterpreted his instruments and was not aware, therefore, that there was a 
train parting when he left the cars on Yandi bank, whereas in Mr Rudland’s case, the train had come to a halt because the air 
brakes failed and the emergency brakes came on. 

250 In my opinion it is perfectly clear, on the evidence at first instance, that Mr Hope was not treated inconsistently because he 
was not guilty, as was Mr Rudland, of deliberate multiple acts of contravention and did not deliberately put his train in a 
dangerous situation.  Moreover, there was no suggestion that he was guilty of failing to provide a report of an unusual 
circumstance, lack of candour, (in fact, the opposite was the case), or any previous contravention of the rules for which he had 
been formally disciplined; unlike Mr Rudland.  Further, that Mr Bird might have been unfairly dismissed is quite irrelevant in 
considering whether Mr Rudland was unfairly dismissed.  I must say, on the face of it, however, that the dismissal of a crew 
development officer, Mr Bird, who was effectively an instructor, and in charge of the train and Mr Cale, for deliberate breach 
of the rules, does not seem on the face of it unfair and on the evidence available, notwithstanding the reference to the treatment 
of Mr Cale who was also present at the time and was an experienced driver.  In any event, they were not guilty of the number 
of breaches of the rules that Mr Rudland was guilty of.  Further, it is not and was not suggested that Mr Bird had been 
previously formally dealt with in disciplinary proceedings, or that he or Mr Hope had misled disciplinary investigations or 
safety investigations or failed to properly report an incident which they should have reported. 

COMMON PRACTICE 
251 Next, the submission was that even if there were breaches of the rules and the general appendix, that what Mr Rudland did in 

substance was in accordance with common practice learnt from and applied by engine drivers.  There was evidence of this 
from Mr Richards, a former driver and Mr David Symons, a current driver, and I have canvassed that evidence in some detail 
above.  Further, it was submitted by Mr Schapper for the appellant, that these practices were known to and countenanced by 
management.  He gave us an example of the hearsay evidence of the knowledge of the supervisor Mr Zanders, who was not 
called to give evidence.  First, that evidence should not be given a great deal of weight in the circumstances of this case, being 
hearsay evidence, when an important point such as this has been raised and examined upon.  I confine that observation to  
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Mr Zander’s evidence only.  Second, there was uncontroverted evidence from Mr Ireland and Mr Morrison that any common 
practice could not come into existence without the consent of the managers and none had been given.  There was no direct or 
probative evidence that Mr Ireland, Mr Morrison or any senior management who ought to have been informed, was aware of or 
condoned the practices which were alleged to be common, above.  The Commissioner at first instance was correct to so find.  
Certainly there was, as they said, no power or right in drivers jointly or otherwise to alter rules or regulations and procedures 
and or act contrary to them by common practice or otherwise.  

252 In particular is this so because the rules and general appendix are required by the rules themselves to be approved in writing by 
the State Mining Engineer in writing.  Further, those rules cannot be amended, suspended or cancelled unless the State Mining 
Engineer has approved the amendment, suspension or cancellation in writing.  These are not rules which it is open to vary 
unilaterally in the workplace without that approval (see rules 2.1.1 and 2.1.3 and see the regulations which I have referred to 
above).  Thus, senior management has no power to amend the rules without the Senior Mining Inspector’s knowledge or 
consent. 

253 There was no evidence, of course, that the relevant rules and the general appendix provisions had been amended. 
254 The approval is given under Part 15 of the regulations. 
255 Thus, there was nothing in such practices to exculpate Mr Rudland or render unfair the dismissal. 

ISSUES AND CONCLUSIONS 
256 The decision at first instance was a “discretionary decision” as that term is defined in Norbis v Norbis [1986] 161 CLR 513 

(see also Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194). 
257 Therefore, the appellant must establish on appeal, that the Commission at first instance erred in the exercise of its discretion in 

accordance with the principles laid down in House v The King [1936] 55 CLR 499 and Gromark Packaging v FMWU (1992) 
73 WAIG 220 (IAC) and many reasons for decision of Full Benches of this Commission.  Unless this is established, the Full 
Bench has no warrant to substitute the exercise of its discretion for that of the Commission at first instance or to otherwise 
interfere with the exercise of the Commissioner at first instance. 

258 Mr Power, on behalf of the respondent, took us to the well known dictum of Stephen J in the High Court in Gronow v Gronow 
[1979] 144 CLR 513 where His Honour said:- 

“… an appellate court must be well satisfied that the primary judge was plainly wrong, his decision being no proper 
exercise of his judicial expression . . . it is never enough that an appellate court, left to itself, would have arrived at a 
different conclusion.  Where no error of law or mistake of fact is present, to arrive at a different conclusion can be 
due to little else but a different view as to weight:  it follows that disagreement only on matters of weight by no 
means necessarily justifies a reversal of the trial judge.  Because of this, and because the assessment of weight is 
particularly liable to be affected by seeing and hearing the parties, which only the trial judge can do, an appellate 
court should be slow to overturn a primary judge’s discretionary decision on grounds which only involve conflicting 
assessment of matters of weight”. 

Ground 1 
259 I deal with that ground which alleges that the Commissioner at first instance misunderstood the law and applied the wrong test.  

In particular, it is alleged that it is the wrong test to ask whether the employer has abused his right to dismiss.  The matter is 
well settled in Miles and Others t/a Undercliffe Nursing Home v FMWU (IAC) (op cit) and in AWU v Barminco Pty Ltd – 
Plutonic Project (2000) 80 WAIG 3162 (FB) and Garbett v Midland Brick Company Pty Ltd (2003) 83 WAIG 893 (IAC)).  
The ramifications of the test are clearly laid down in RRIA v CMEWU (1989) 69 WAIG 1027 (FB).  That ground is simply not 
made out. 

Grounds Not Made Out 
260 Without affecting the generality of the findings made above and reasons expressed above, I refer to the fate of the grounds of 

appeal as follows. 
261 I have already dealt with ground 1.  It is not made out. 
262 For all of those reasons which I have expressed, ground 2 is not made out.   
263 Ground 3 is made out, but for the reason which I have expressed, has no effect on the outcome of the appeal. 
264 Ground 4 is made out to a large extent.  However, again, for the reasons which I have expressed, it does not affect the result. 
265 Ground 5, for those reasons, is not made, there being adequate reasons why the Commissioner at first instance was entitled to 

find the responsibilities of Mr Le Flohic to be as he did. 
266 Ground 6 is not made out. 
267 Ground 7 is not made out, for the reasons which I have expressed.  There was clear lack of candour on the part of Mr Rudland. 
268 Ground 8 is made out because the belief which Mr Rudland held that the braking system was safe up to and including three 

dumps was safe, was irrelevant.  Further, it was unreasonable due to the fact that he was acting contrary to the general 
appendix and his dismissal in that regard was certainly not unfair. 

269 Ground 9 is not made out for the reasons which I have expressed.  In particular is this so because whether the braking system 
was recharged or not, what Mr Rudland did was contrary to the rules and regulations, and, in fact, the train “got away”, in any 
event, requiring the use of the emergency brake for the third time to stop it. 

270 Ground 10, even if made out does not affect the acts of omission and commission of Mr Rudland and his culpability.  
271 Grounds 11 and 12 are not made.  The practice was contrary to the rules and regulations which the drivers were required to 

comply with, as I have expressed it above. 
272 As to ground 13, the Commissioner did not err in finding that there was no probative evidence that the common practice was 

brought to the attention of and condoned by senior management.  The contrary was the case.  That ground is not made out.   
273 Ground 14, for the reasons which I have expressed above, is not made out. 
274 Grounds 15, 16, 17, 18 and 19, are, for the reasons which I have referred to above, not made out. 
275 Grounds 20 and 21 are not made out. 
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CONCLUSIONS - SUMMARISED 
276 For all of those reasons, the Commissioner at first instance did not err in finding:- 

(a) That Mr Rudland committed various breaches of the rules and the general appendix. 
(b) That Mr Rudland was a senior and experienced locomotive driver and a safety representative and was an accredited 

driver at all times aware of the relevant safety requirements. 
(c) That he was well aware of the handbrake chart and the requirements to apply 100% brakes on the Yandi bank. 
(d) That the driver of a fully laden ore locomotive employed by the respondent is in a particular position of trust and 

responsibility given that such a large conglomeration of heavy machinery fully laden with iron ore is a potentially 
lethal vehicle. 

(e) That as a train driver, and a senior and experienced driver at that, Mr Rudland was primarily responsible for the safe 
conduct of his train on the railway, in accordance with established practices and rules. 

(f) That he did accept that the primary responsibility for the conduct of the train in a driving sense rests with anyone but 
the driver, as does the responsibility for decision making in terms of the actual physical management of the train. 

(g) That as train controller, Mr Le Flohic had authority over drivers on the railway in relation to the movement of trains 
and that Mr Rudland made all of the critical decisions in relation to this matter, which were:- 

(i) Not walking his train entirely to check its continuity to as required by the general appendix. 
(ii) Not applying 100% of the handbrakes on the Yandi hill, as required by the handbrake chart contained in the general 

appendix, which chart Mr Rudland admitted eventually, he was aware of at the material times. 
(iii) Cancelling the “train walk” procedure, contrary to established practices. 
(iv) Failing to walk the broken C portion of the train and failing to secure that portion of the train, albeit the Commission 

accepts that subsequent to the parting that section of the train became Mr Beard’s responsibility; and 
(v) Proceeding down the Yandi bank without fully recharging his brake pipe and therefore on his own admission, not 

knowing whether he had sufficient air for further emergency brake applications, should they be required. 
(h) That Mr Rudland advised Mr Le Flohic what he was going to do. 
(i) That Mr Rudland committed serious breaches of the rules, regulations and general appendix. 
(j) That Mr Rudland was well aware that, at all material times, his conduct was in breach of these requirements and 

acted deliberately in breach of the rules and requirements. 
(k) That as a safety representative he ought to have been acutely aware of the nature of his conduct, and, indeed, 

admitted it. 
(l) That he was deliberately inconsistent in his answers in meetings and demonstrated a considerable lack of candour. 
(m) That in only putting on 40 handbrakes, inadequately, and in failing to charge the air brake system and then 

attempting to bring the train down hill after two prior emergency brakes, without knowing whether he had enough 
air for a further emergency brake, he acted irresponsibility.   

(n) That he knowingly made the decisions in breach of the rule book and general appendix and carried them out. 
(o) That Mr Rudland chose to ignore Mr Rose when he advised him to walk the train and make sure that the train was in 

one bit. 
(p) That there was no equal culpability between Mr Le Flohic and Mr Rudland. 
(q) That the incident involving Mr Bird and Mr Cahill was distinguishable. 
(r) That Mr Beard should have applied the brakes on the C portion of the train, that this was only one breach, unlike the 

multiple breaches committed by Mr Rudland. 
(s) That Mr Rudland provided an inadequate report with no reference to not putting on 100% handbrakes, no reference 

to failing to walk the entire train, no reference to his departing from train walk procedures and no reference to the 
fact that his train was a runaway train before the final emergency brake application. 

(t) That if he were too tired to complete a full report, he did not complete a fuller report when he could have and should 
have. 

(u) That the incident involving Mr Hope was distinguishable, not the least because he was full and frank during the 
investigation. 

(v) That there was no direct or probative evidence that the practice of chasing the air when not all handbrakes are put on 
although they are required to be, to the extent that it existed, was brought to the attention of and condoned by the 
respondent’s senior railroad management. 

277 I wish to say in conclusion that as the letter of 11 September 2002 (see page 276 (AB), volume 4), which effected the dismissal 
of Mr Rudland, alleged, it was open to find that Mr Rudland was not unfairly dismissed because:- 

(a) He was guilty of several serious breaches of the regulations, the rules and the general appendix and procedures. 
(b) That these breaches seriously compromised the safety of himself and others and exposed the rail operations to the 

potential of substantial damage. 
(c)  That these matters alone in their seriousness and in their deliberate nature would justify his dismissal. 
(d) That there were other reasons which also existed to justify the dismissal, namely:- 

(i) That the investigation correctly found that Mr Rudland had inadequately reported the incident. 
(ii) That he clearly lacked candour in responding to questions in the investigation. 
(iii) That he had previously been reprimanded in writing for breaches of the rail rules, regulations procedures 

and in August 2000. 
That he was therefore unsuitable for further employment. 
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(I would add, that, in any event, the rules could not be altered de facto or otherwise by practice by drivers having regard to 
the regulations and the rules themselves). 

278 It was not established, therefore, that the dismissal was harsh, oppressive or unfair pursuant to the principles laid down in 
Miles and Others t/a Undercliffe Nursing Home v FMWU (IAC) (op cit), and, indeed, for the reasons expressed in the letter of 
termination, and for all of the reasons which I have expressed above, it might properly be said that the dismissal was 
adequately justified. 

Finally 
279 The appeal, for the reasons which I have expressed, is not made out.  It has not been established, according to the principles 

laid down in House v The King (op cit) and the other authorities to which I have referred to above, that the exercise of the 
discretion at first instance miscarried.  The Commissioner at first instance did not err, applying the proper principles as laid 
down in Miles and Others t/a Undercliffe Nursing Home v FMWU (op cit), in finding that there was no unfair dismissal 
established and in dismissing the application. 

280 I would dismiss the appeal for all of those reasons. 
CHIEF COMMISSIONER W S COLEMAN: 
281 I have had the advantage of reading the draft of the Hon. President’s reasons for decision. I agree that the appeal should be 

dismissed. In so doing I adopt the reasoning of His Honour, but add the following with reference to grounds of appeal 2 – 5 
inclusive, ground 15 and ground 21. 

282 For the Full Bench to interfere with the decision dismissing the claim of alleged unfair dismissal there must be an error in fact 
or law in the discretionary decision for the Commissioner at first instance (Norbis v Norbis (1986) 161 CLR 513; House v The 
King (1936) 55 CLR 499). 

283 In the circumstances of this case the Commissioner acknowledges that in many respects the “matter is finely balanced” and 
that it caused considerable difficulties. In this respect if there is no error of law or mistake of fact and disagreement only on 
matters of weight emerge, the Full Bench is reminded by the respondent that this does not necessarily justify reversing the 
discretionary judgement. The advantage the Commission at first instance has in seeing and hearing parties affects the 
assessment of weight and this should be remembered (Gronow v Gronow (1979) 144 CLR 513). 

284 The Reasons for Decision at first instance summarises events that gave rise to the appellant member’s dismissal from 
employment with the respondent company. 

“On the evening of 10 August 2002, Mr Rudland was driving train number 323 on the Yandi Branch line. On that 
part of the line known as the “Yandi Bank” specifically at the Y295.5 km mark, Mr Rudland's train, a fully loaded 
three rake train (313 ore cars and five locomotives) came to a stand as a consequence of an uninitiated emergency 
brake application. 
As a consequence of this event, Mr Rudland notified train traffic control, Mr Le Flohic that his train had come to a 
stand at the Y295.5 km point on the Yandi Bank. He notified train control that he would apply 40 hand brakes. 
Following this, Mr Rudland notified train control of what he had done and once a clear signal was present at Yandi 
Junction, he would depart the Y295.5 km point. Mr Rudland then released the brakes on the train but shortly 
thereafter, notified train control that he was making an emergency brake application to bring the loaded ore train to a 
stand again. Train control then contacted the Redmont location to request assistance for Mr Rudland. In the 
meantime, Mr Rudland began to “walk his train” and notified train control that his train had parted some three cars 
ahead of the “C remote” locomotive section. 
Following receiving assistance from Redmont, Mr Rudland, after conferring with train control, decided that the “C 
portion” of the train, containing the damaged car, would be left on the Yandi Bank and he would take the A and B 
portions of the train down the hill to Yandi Junction, with a view to ultimately removing the damaged car and 
rejoining the train. 
Shortly following the train’s departure from the Y295.5 km point, travelling towards Yandi Junction, Mr Rudland 
notified train control that he could not “hold” his train and made a further emergency brake application to bring the 
train to a stand at the Y291.5 km point. Mr Rudland then walked his train and with assistance, all hand brakes were 
applied. Following this, the train was then taken to Gidgi, where the defective ore car was removed from the train, 
the hand brakes were released, the train re-marshalled and it returned to Port Hedland. 
As a consequence of the events on this evening, subsequently, safety and disciplinary inquiries were undertaken by 
the respondent, which ultimately led to the termination of Mr Rudland's employment, by payment in lieu of notice 
and entitlements, under the Iron Ore Production (BHP Billiton Iron Ore Pty Ltd) Award 2002 (“the Award”). 
The reasons for the dismissal of Mr Rudland were his serious breaches of railroad rules and regulations and his lack 
of candour during the course of the inquiries, referred to above.” 
(Appeal Book pp. 10 – 13) 

285 The “Investigation Report” signed off on 10th September by Anthony Holland, Supervisor, Rail Transport sets out the 
following findings: 

 “4.0 FINDINGS 
4.1 A flaw, causing failure of the port end draw gear of car No.1392, resulted in train separation at the 206th car 

initiating an emergency application causing the train to come to a stand at the Y 295.5. 
4.2 The driver did not comply with Regulation 10.1.4 and General Appendix Sections SH 6.24 and M22 4.12.5 

in that he failed to adequately secure the train and recharge the Brake Pipe by applying 100% of the 
handbrakes. 

4.3 The driver did not comply with General Appendix Section M22 4.12.4 in that he failed to check the 
continuity of the train after the first emergency application at the Y295.5km. 

4.4 The driver did not comply with the General Appendix Section M22 4.12.4 in that he did not check the 
continuity of the train after he failed in his attempt to reclaim the Brake Pipe air and placed the Automatic 
Brake in emergency at the Y295.5km. 
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4.5 The driver did not comply with General Appendix Section M22 4.12.5 in that he relied on the airbrake to 
hold the train for 5 hours 21 minutes after finding that the train had parted and did not apply handbrakes as a 
matter of priority. 

4.6 The driver did not comply with General Appendix Section 13.17.3 in that he discontinued using Trainwalk 
Radio Procedures at the Y 297.1km crossing for 44 minutes, placing himself in an unsafe situation. 

4.7 The Driver did not comply with Rule 4.5.5 and Regulation 4.5.10 in that he failed to become conversant 
with, and obey the Relevant Rules and Regulations and special instructions and if in doubt as to their 
meaning he shall apply to their section Supervisor for explanation. 

4.8 The driver of the lead portion was unsure if the Digitair number could be entered into two locomotives 
simultaneously. 

4.9 The driver was unsure as to how many handbrakes were required to hold the train at the Y 291.5km. 
4.10 The driver did not comply with General Appendix Section M 22 8.1.10. in that he allowed the train to 

exceeded (sic) the maximum permissible speed set down for the section, which resulted in the train brake 
being placed into emergency to control the train speed. 

4.11 The driver did not comply with Regulation 4.5.1 in that he wilfully ignored the Rules and Regulations by not 
applying handbrakes and checking the continuity of his train that had been stopped in unusual circumstances. 

4.12 The driver did not comply with Rule 4.5.5 and Regulation 4.5.10 in that he did not obey the Rules and 
Regulations and special instructions. 

4.13 The driver did not comply with regulation 4.1.3 in that he moved the front portion of the train without having 
total control over the security of the train resulting in a potentially dangerous situation endangering personnel 
and equipment. 

4.14 The driver of the lead portion failed to follow the Instructions laid down in GA SH 6 24.1, SH 6 24.2, SH 6 
24.3, SH 6 24.4 by leaving a train unsecured, on the Mainline for 5 hours 21 minutes. 

4.15 The driver failed to follow Locotrol procedures set out in the GA M 22 4.10.1 for applying sufficient 
handbrakes to allow the brake pipe to be recharged before moving off. 

4.16 The driver failed to comply with Regulations 10.5.2, 10.6.4 in that he failed to secure the rear portion of the 
train by applying handbrakes (as prescribed in the Handbrakes Table in the General Appendix). 

4.17 During the course of the investigation it became apparent the driver gave information that was not supported 
by the evidence gathered. Once the driver was confronted with the evidence, the information supplied 
changed or altered to match the evidence. 

4.18 The Train Controller failed to interpret that 40 handbrakes were insufficient to hold the lead portion of the 
train. 

4.19 The Train Controller was unaware that the rear portion was left unattended for 5 hours 21 minutes without 
handbrakes applied. 

4.20 The trackside access in the section of the Railroad between Yandi Junction and Yandi Mine should be 
audited on a monthly basis and shall be kept in a safe condition, clear of sleepers, rail and any other debris. 

4.21 Operating procedures for the security of trains stopped on grades are to be reviewed in relations to their 
application to 312 Car trains. 

4.22 Driver to receive reaccreditation in Railroad Rules and Regulations, General Appendix and Operating 
Procedures. 

4.23 The Traffic Controller to receive reaccreditation in the General Appendix sections pertaining to the security 
of trains and application of Handbrakes on all grades. 

4.24 The Traffic Controller to be reaccredited in the operation and procedures for Trainwalk radio. 
4.25 The Driver signed on duty at 15:00 hours and the incident occurred at 17:43 and length of shift is not 

considered as a contributing factor. 
4.26 The weather was fine, the sun had set and though a torch was required for walking along the train the driver 

did not report to Traffic Control on the night in question that he considered that he was in an unsafe situation. 
4.27 The Driver did not comply with Rule 4.4.2 in that he failed to promptly report to the Traffic Controller any 

unusual condition that affected the movement of rail traffic. 
4.28 The Driver did not comply with Rule 4.4.2 in that before signing off duty he did not report in writing any 

unusual event or circumstance that occurred during his shift.” 
(Appeal Book Volume 4 pp. 181 – 183) 

286 (Note: Reference to “Rules or Regulations” is the Pilbara District Railroad Rules & Regulations (Exhibit A14) and the 
“General Appendix” is the General Appendix to BHP Iron Ore’s Pilbara District Railroad Rules & Regulations (Exhibit A15).) 

287 Paragraphs 4.22. 4.23 and 4.24 quoted above set out the recommendations of the investigation for disciplining the train driver 
and traffic controller respectively. 

288 After reviewing the Investigator’s report and from his participation in the process, Mr Ireland, Superintendent, Rail Operations 
considered that Mr Rudland’s conduct warranted termination. He recommended this to Mr Morrison, Manager, Rail 
Operations having concluded that he could no longer trust Mr Rudland to adequately perform the duties of a train driver. Mr 
Morrison in turn consulted with Mr Darby, Vice-President Railroad who concurred with the decision to terminate Mr 
Rudland’s employment (see Appeal Book Volume 5 at p. 487). 

289 The letter of termination states the following: 
“Dear Jeff 
I refer to the disciplinary investigation conducted on 29 August and 6 September 2002 in relation to events of 10 
August 2002. 
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In that investigation you admitted failing to comply with a number of Rail rules regulations and procedures. 
Your failure in this regard seriously compromising (sic) the safety of yourself and others, as well as exposing the rail 
operations to the potential of substantial damage. 
These matters alone would justify termination of your employment. 
In addition to these failures, the investigation also found that you failed to adequately report the incident, you lacked 
candour in responding to questions in the investigation and notes that you received a written reprimand for breaches 
of the Rail rules regulations and procedures in August 2000. 
In all the circumstances, including those referred to above, and having considered all the matters raised by you the 
Company considers that you are unsuitable for further employment and you r employment is terminated in 
accordance with clause 9(3) of the Award with a payment in lieu of notice. 
Please contact HR Services to finalise the procedural aspects of the termination of your employment. 
Yours sincerely 
Lindsay Morrison 
Manager Rail Operations” 
(Appeal Book Volume 4 at p. 276) 

290 It was also Mr Morrison’s evidence in proceedings from which this appeal arises that he considered Mr Le Flohic’s breaches 
of operating procedures. He was of the view that those breaches resulted from misinformation or inadequate information 
provided by Mr Rudland. 

“53 As a driver Mr Rudland was required to provide Mr Le Flohic with necessary information so Mr Le Flohic 
could perform his duties. If this information is incomplete or does not infer a major problem then Mr Le 
Flohic may not understand the gravity of the situation. Mr Le Flohic and all train controllers work on the 
premise that drivers are carrying out his or her duties as laid down in the rules, regulations and operating 
procedures. Train controllers are not drivers and may not possess the technical knowledge regarding trains 
that a driver has and they should expect that drivers will not do anything to place themselves or others in 
danger. 

54 After carefully reading the safety report and discussing the recommendation contained within it with Mr 
Holland and Mr Ireland, I concurred with the recommendation the Mr Le Flohic undergo reaccreditation in 
handbrake procedures and trainwalk radio procedures. 

55 I gave instructions that the reaccreditation be carried out by the investigating group ad that Mr Le Flohic 
be counselled at that time. On checking the states of the reaccreditation/counselling for Mr Le Flohic I was 
informed that this had not been dealt with as required. This action was subsequently carried out on 3 
February 2003. 

Dated 15th April 2003 
Signed Lindsay Gordon Morrison” 
(Appeal Book Volume 5 pp. 492 – 493) 

291 The Commissioner at first instance noted that the thrust of the appellant union’s case turns on the allegation that Mr Rudland 
was “dealt with harshly because his treatment was in essence, inconsistent with the treatment of in particular, the train 
controller Mr Le Flohic and other relative incidents. This was also to be seen, on Mr Schapper’s submission, in the context of 
the “common practice” alleged by Mr Rudland, such that, in effect, Mr Rudland had been singled out for particular attention 
and unfair treatment by the respondent” (Appeal Book Volume 1 pp. 31 (para 59)). 

292 The findings relevant to appeal grounds 2 – 5 inclusive, ground 15 and ground 21 and from which the decision to dismiss the 
application alleging unfair dismissal at first instance were made, are as follows: 
• Mr Rudland was a senior and experienced locomotive driver. He was also a safety representative with an obligation to 

have particular regard to safety matters in the workplace. 
• On 10th August 2002 Mr Rudland, an accredited train driver, was aware of the relevant safety requirements imposed on 

train drivers under the Railroad Rules and Regulations and the General Appendix. 
• The Commissioner was “well satisfied” that despite some responses by Mr Rudland to questions during various 

investigation interviews, at the time of the incident on the 10th August, Mr Rudland was well aware of the handbrake 
chart and the requirement to apply 100% handbrakes on the Yandi Bank location. 

• The Commissioner accepted the evidence and submissions of the respondent (and self evidently) that the driver of a fully 
laden ore locomotive is in a particular position of trust and responsibility given that the ore train is a potentially lethal 
vehicle. 

• Mr Rudland, as the train driver, was primarily responsible for the safe conduct of his train on the respondent’s railroad in 
accordance with established practices and procedures. The primary responsibility for the conduct of the train “in a driving 
sense” does not rest with the train controller. The responsibility for decision making in terms of the actual physical 
management of the train must reside with the driver. While the traffic controller has authority over train movements, Mr 
Rudland alone made decisions in relation to:  

(a) not walking his train entirely to check its continuity as required by the General Appendix; 
(b) not applying 100% of the handbrakes on the Yandi Hill, as required by the handbrake chart contained 

in the General Appendix, which chart Mr Rudland admitted, eventually, he was aware of at the material 
time; 

(c) cancelling the “train walk” procedure, contrary to established practices; 
(d) failing to walk the broken C portion of the train and failing to secure that portion of the train, albeit the 

Commission accepts that subsequent to the train parting, that section of the train became Mr Beard’s 
responsibility; and 
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(e) proceeding down the Yandi Bank without fully re-charging his brake pipe and therefore on his own 
admission, not knowing whether he had sufficient air for further emergency brake applications, should 
they be required. 

• After carefully listening to recordings of radio transmissions between Mr Rudland and Mr Le Flohic and other drivers, the 
Commissioner found Mr Le Flohic’s initial response to Mr Rudland when advised of the train parting as being entirely 
inappropriate (Mr Rudland: “Lost the air from the 295.5 I’d say….What’s the procedure for these 300 car trains?”  Mr Le 
Flohic:  “Bash your head on a desk”.) 

• All the decisions made in relation to the actual management of the train on the evening of the 10th August 2002 were 
made by Mr Rudland and he advised Mr Le Flohic what he was doing. 

• While the transcript of communications between the train driver and the train controller showed the latter acknowledging 
and indeed perhaps acquiescing to decisions taken by Mr Rudland at the time, it was an error on the train controller’s part 
that he did not ask more questions and rectify Mr Rudland’s proposed course of action. It is, however, to be appreciated 
that the train controller was a long distance away from the occurrence of the events in question and monitored train 
movements by way of radio communications and indicator screens. Commonsense dictates that it would be immeasurably 
more difficult for a train controller to appreciate the full circumstances of an incident in that environment. The situation is 
not dissimilar to the relationship between an airline pilot and an air traffic controller. 

• Mr Rudland committed serious breaches of the respondent’s railroad practices and procedures as prescribed by the Rule 
Book and General Appendix. 

• Mr Rudland was quite aware that his conduct was in breach of the Railroad Rules and Regulations and the General 
Appendix. 

• In only putting on 40 handbrakes, inadequately re-charging the air brake system and then attempting to bring the train 
down Yandi Hill after two prior emergency “dumps” without knowing whether he had sufficient air for a further 
emergency, Mr Rudland took an incredible risk. With “brake taper” the actual brake pressure at the rear of the train was 
considerably less than 544 kpa, which was the digitair reading in the lead locomotive and upon which  
Mr Rudland relied. 

• As a duly elected safety representative this heightened Mr Rudland’s culpability. He acknowledges that he’d had “a 
runaway train” and was well aware of brake requirements at Yandi Bank. This was contrary to what he had told the 
respondent’s officers in subsequent inquiry and disciplinary meetings. 

• While the Commissioner had considerable reservations as to the leniency of the outcome on Mr Le Flohic, there was not 
equal culpability between Mr Rudland and Mr Le Flohic. The train controller was remiss in not being more vigilant to the 
requirements of the Rule Book and General Appendix; however, that did not detract from the general proposition “that all 
decisions made in relation to what transpired to be various serious breaches of procedure were all made by Mr Rudland 
and him alone.” 

293 A number of the grounds of appeal (i.e. appeal grounds 2 – 5 inclusive and ground 21) arise from what the appellant argues is 
the Commissioner’s misconception of the relationship between the train driver and the train controller in the operation of rail 
trains. 

294 In this respect it is submitted that the two employees, Mr Rudland and Mr Le Flohic, were “in it together” and that the train 
controller’s state of knowledge about the circumstances in which actions were taken following the parting of the train at Yandi 
Bank was the same as that of the train driver. Furthermore the train controller was informed of the actions the train driver 
intended taking and although having responsibility to ensure that rules and regulations about the safe and proper operation of 
the train, acquiesced to the course of action. Breaches of those rules and regulations that occurred on 10th August 2002 were 
condoned by Mr Le Flohic and because of his position as train controller, a position with an overarching responsibility for 
ensuring compliance with the rules and regulations, the actions taken by Mr Rudland should be taken to have been agreed to by 
the respondent company. Moreover, at the outset of events which followed the parting of the train, the train controller failed to 
give the train driver advice on the procedure to be followed when requested. All that followed from this made Mr Le Flohic 
just as culpable as Mr Rudland. There is no particular position of trust that a train driver holds in relation to the respondent 
company. The Commissioner’s speculation that the relationship between the train controller and train driver was akin to that of 
air traffic controller and pilot was without foundation. 

295 On taking all these matters into account it is submitted that the Commissioner erred in determining that Mr Rudland’s 
termination of employment was not unfair. This, it is said, is particularly the case having regard to the fact that Mr Le Flohic 
was not dismissed from his employment and the respondent failed to take any significant disciplinary steps against him. 

296 The respective roles and responsibilities of a train driver and train controller as set out in the Railroad Rules and Regulations 
(Exhibit A14) state: 

“1.1.34 Driver  The employee in charge of, and responsible for, the safe operation of a train.” 
“1.1.93 Traffic The employee in charge of  

Controller and responsible for the  
(Mainline)  movement of trains and other rail mounted equipment on track.” 

297 The position description of a train controller sets out in more detail the functions and accountabilities of this employee: 
“1.0 Basic Functions 

 The Train Controller is responsible for the planning, coordination and implementation of “on track” mainline 
and yard movements to ensure that railroad throughput plans and train schedules are met. Ensuring the 
ongoing iron ore supply from the Mines to the Ports whilst providing for service train operations, track 
maintenance, signals and communications maintenance windows. The Train Controller work is divided into 
five functional areas, 1. Traffic Control 2. Train Control 3. Train Crew Control (whilst on the mainline), 4. 
Motive Power Control. 5. Rollingstock Control. Overarching these five functional areas is the responsibility 
to apply, monitor and ensure adherence to the operating rules regulations, procedures and instructions.” 
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3. Major Accountabilities 
3.1  Operations Management Lead on track operations using initiative to maintain a safe working 

environment for all personnel who are ‘on track’ by ensuring that all activities carried out in 
accordance with: 
Railroad Rules and Regulations and General Appendix; 
Associated Work Instructions and documented Procedures; 
Mines Safety and Inspection Regulations.” 

(Appeal Book Volume 4 p. 47) 
298 Evidence before the Commission at first instance established that Mr Rudland, a Level 5 train driver (top of the classification 

range), had been re-accredited in March 2002. This included examination on the application of the Railroad Rules and 
Regulations (also known as the Red Rule Book) (Exhibit A14). 

299 The train driver’s line of responsibility is not through the train controller but directly to the Driver Supervisor. The train 
controller is responsible to the Train Controller Supervisor. Each has access to advice at all times through their respective lines 
of responsibility. 

300 The evidence presented to the Commission by witnesses on the role and functions of train drivers and train controllers under 
the operational requirements set down in the Red Rule Book and Regulations makes it clear that although there must be 
communication and cooperation between the two, there are nevertheless separate and distinct responsibilities which must be 
exercised by each independent of the other. Indeed Mr Rudland’s evidence with respect to the application of handbrakes, 
reclaiming air pressure, walking the train and securing a parted section of a train illustrates this point. The evidence of Mr 
Johncock and Mr Jolly also confirm these operational requirements. 

301 While the train driver and train controller are engaged in the common objective of transporting iron ore by railroad safely and 
efficiently in accordance with a schedule and in compliance with the Railroad Rules and Regulations (and the General 
Appendix), the operation does not function on the basis of a consensus approach to decision making between the train 
controller and train driver. 

302 In general terms the train controller has to ensure the safe movement of the rail train and the driver ensures the train is safe to 
move. Once the train is moving it is the driver’s responsibility to monitor the operation of the train and the environment in 
which he immediately operates to see that continuing locomotion is safe and in accordance with operating procedures The train 
controller monitors the wider environment through information received on train movements in the relevant area to control 
traffic generally and to ensure the safe passage of each rail train in that area. The safe driving of the train in terms of the 
control exercised from within the locomotive remains with the train driver. He or she must respond to directions from the train 
controller which requires action to be taken in response to changes in the environment through which the rail train moves and 
to maintain the safe movement of the rail train and others in the area. However, at all times the train driver retains 
responsibility for the physical operation of the rail train even though its movements through the controlled area are authorised 
by the train controller. Communication between the train controller and train driver is vital to the safety of the operation. The 
train controller cannot take over the train driver’s responsibility with respect to that employee’s role in charge of and 
responsibility for the safe operation of the train. Likewise, the train driver cannot cede that responsibility to the train controller. 
Nor are there operational requirements which are particular to the train driver’s responsibilities as the person in charge of the 
train subject to verification, confirmation or authorisation by the train controller. 

303 However, there is an obligation on each to ensure that where the safety of personnel or equipment is perceived to be threatened 
whether through inadvertence, ignorance, mistake, misunderstanding or a failure to appreciate the circumstances of a situation, 
the train controller and train driver both have a responsibility to inform the other immediately notwithstanding that their 
concern may not have arisen from the area of their direct responsibility. 

304 The characteristics of the working relationship between a train driver and train controller as being analogous to that between a 
pilot and an air traffic controller is not inappropriate. Considering events and actions on 10th August 2002 within that context 
does not in my view distort or affect the Commissioner’s reasoning. That analogy serves to put the operational interaction 
between the train driver and train controller within the framework established by the Red Rule Book. 

305 Similarly, given the acknowledgement by Mr Rudland that at the time he knew his responsibilities with respect to 100% 
handbrake application on Yandi Bank, the air pressure recharging procedure after a “dump” and the requirements when 
walking the train, the findings made by the Commissioner at Appeal Book Volume 1, paragraphs 62 to 64, were open to him. 
These go to the train driver’s responsibility to operate the train in accordance with established practices and procedures, the 
primary responsibility which the train driver carries for the safe driving of the rail train and the critical decisions that were 
made by him and him alone. Advice to the train controller on the application of less than 100% handbrakes and running the 
train without 100% after the emergency dumps did not change this. Communication by the train driver to the train controller of 
his intention could not evaluate action which was in breach of the Red Rule Book to that of being approved of by the 
respondent company. 

306 The distance between the train controller and the point where the events occurred on 10th August is material to determining the 
issue of the fairness of Mr Rudland’s termination as that matter is relevant to consideration of the relationship between the 
train driver and train controller. From this the respective roles and responsibilities can be clearly appreciated. As the evidence 
shows the only information provided on the train controller’s video is the section of the track on which the train is located. The 
remainder of the information relevant to authorised movement of the train is provided by the train driver. It was open to the 
Commissioner to hold that in the circumstances of 10th August 2002 it would be difficult for the train controller to have a full 
appreciation of all matters relevant to the safe operation of the rail train. The train controller’s knowledge on matters going to 
airbrake pressures and procedures which are the sole responsibility of the train driver could not be the same as that of the train 
driver. 

307 In a complex rail system in a remote location covering significant distances, with multiple train movements and ore driver 
operations involving three hundred rail trucks transporting massive tonnages of ore, it is not an understatement to say that a 
train driver (and equally a train controller) occupy positions of trust and responsibility. The safety requirements associated with 
rail train movements operate under a statutory regime. There is an ever present potential for injury to personnel and damage to 
property. 
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308 Taking into account all of the features of the role of a train driver working alone with a “potentially lethal vehicle”, it is not 
difficult to appreciate that there is a particular position of trust and responsibility. 

309 As noted already the Commissioner at first instance had considerable reservation about the leniency of the outcome on Mr Le 
Flohic the train controller. However taking into account the incident as it occurred and all of the decisions having been taken 
by Mr Rudland, the Commissioner concluded that there was not equal culpability between Mr Rudland and Mr Le Flohic. 

310 Mr Rudland’s services were terminated; Mr Le Flohic was to be counselled by his supervisor and had to be reaccredited with 
respect to the General Appendix to the Red Rule Book on provisions pertaining to the security of trains and the application of 
handbrakes on all grades. He was also to be reaccredited on the train walk procedures. Apparently this disciplinary action took 
place some six months after the incident. 

311 It was argued that this outcome rendered Mr Rudland’s dismissal unfair as the steps taken with respect to disciplinary action 
against Mr Le Flohic were insignificant in comparison with that imposed on him. There was a gross imbalance and inequity of 
treatment. It was submitted that Mr Le Flohic had to be seen as the train drivers’ superior and that all Mr Rudland’s failings 
were also the failings of the train controller. In discussing the application as to the unfairness of Mr Rudland’s dismissal it was 
submitted that each employee had been equally culpable. The Commissioner took into account the fact that at the outset of 
events at Yandi Bank, Mr Rudland had sought advice from the train controller. 

312 The Commissioner at first instance acknowledged the train controller’s failure to have been more vigilant with respect to the 
requirements of the Red Rule Book and General Appendix when the uninitiated emergency brake application occurred. 
However, consistent with the analysis of the roles and responsibilities of the respective employees, the decisions which 
infringed the operating procedure were made by Mr Rudland. 

313 In this respect he decided not to walk the train at Yandi Bank and then to apply only 40% of handbrakes. He cancelled the train 
walk radio procedure and with information available to him on air brake pressures decided to move the train without fully 
charging the braking system. The fact that he informed Mr Le Flohic did not shift the responsibility nor make the outcome a 
joint pursuit. On all the evidence going to the working relationship between the train driver and the train controller it was open 
to the Commissioner to find that there was not equal culpability. 

314 Weight was given to the different disciplinary outcomes imposed on each employee. The Commission took into account the 
extent of Mr Le Flohic’s failings as well as those of Mr Rudland. Although the level of disciplinary action imposed on Mr Le 
Flohic was of concern it was an issue to which the Commissioner clearly turned his mind. 

315 When considered within the confines of events that occurred and action taken by the respective employees on 10th August 
2002 the dismissal of the train driver and not the train controller gave rise to concern. However the Commissioners findings 
with respect of Mr Rudland’s position as a safety representative, a level 5 train driver, previous disciplinary action and his lack 
of candour to questions in the investigation process were also relevant considerations. These contributed to the difference in 
culpability which is reflected in the different disciplinary outcomes. 

316 The appeal should be dismissed. 
COMISSIONER S WOOD: 
317 I have had the benefit of reading the reasons for decision of the Hon President.  The background and evidence are well covered 

in those reasons and I do not seek to add to those.  I adopt the reasoning and findings of the Hon President with respect to all 
grounds except for one issue which in my view importantly impacts on grounds of appeal 2, 3, 4, 5, 15, 20 and 21.  The issue 
which I consider pivotal to the appeal is the respective responsibilities of Mr Rudland, the train driver, and Mr Le Flohic, the 
train controller, and the different treatment of those two employees.   

318 This matter is covered by the Commissioner at first instance as follows.  At paragraph 62 to 65 of his decision he states: 
“I am also satisfied, that as a train driver, and a senior and experienced train driver at that, Mr Rudland was 
primarily responsible for the safe conduct of his train on the respondent's rail road, in accordance with established 
practices and procedures.  Whilst I recognise the evidence in relation to the position of a train controller, I do not 
accept that the primary responsibility for the conduct of the train, in a driving sense, rests with the train controller.  
In my opinion, clearly, the primary responsibility for decision making in terms of the actual physical management 
of the train, must reside with the driver.  In the circumstances of the present case, whilst I accept that Mr Le Flohic, 
in terms of his position as train controller, had authority over drivers on the rail road in terms of train control 
movement, I am satisfied on the basis of Mr Rudland's admissions in evidence alone, that it was he and he alone, 
who made all of the critical decisions in relation to: 
(a) not walking his train entirely to check its continuity as required by the General Appendix; 
(b) not applying 100% of the handbrakes on the Yandi Hill, as required by the handbrake chart contained in the 

General Appendix, which chart Mr Rudland admitted, eventually, he was aware of at the material time; 
(c) cancelling the “train walk” procedure, contrary to established practices; 
(d) failing to walk the broken C portion of the train and failing to secure that portion of the train, albeit the 

Commission accepts that subsequent to the train parting, that section of the train became Mr Beard’s 
responsibility; and 

(e) proceeding down the Yandi Bank without fully re-charging his brake pipe and therefore on his own 
admission, not knowing whether he had sufficient air for further emergency brake applications, should they 
be required. 

As I have mentioned earlier in these reasons, I have carefully listened to the recordings of the radio transmissions 
between Mr Rudland, Mr Le Flohic and the other drivers.  As the Commission has already noted, whilst I find that 
Mr Le Flohic's initial response to Mr Rudland, when advised of the train parting, was entirely inappropriate and 
unprofessional, from the entire conversations in context, it was plain to me that all of the decisions in relation to the 
actual management of the train on that evening of 10 August 2002, were made by Mr Rudland and he advised Mr 
Le Flohic what he was going to do.   
Mr Schapper made extensive reference to the transcript references of Mr Le Flohic acknowledging and indeed 
perhaps, acquiescing in the decisions taken by Mr Rudland at the time.  To the extent that Mr Le Flohic did not ask 
more questions and rectify Mr Rudland's proposed course of action, this was an error on his part.  In hindsight,  
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however, it is easy to criticise.  It must be appreciated however, in my opinion, that the train controller was a long 
distance away from the occurrence of the events in question, and monitored train movements by way of radio 
communications and indicator screens, as the Commission understands it.  Common sense dictates that it would be 
immeasurably more difficult for a train controller, to appreciate the full circumstances of an incident, in that 
environment, compared to that being experienced by a train driver at the actual location and carrying out the 
procedures himself or herself. The situation is perhaps not dissimilar, to the relationship between an airline pilot and 
an air traffic controller.  In that circumstance, as with the respondent's train control function, an air traffic controller 
is responsible generally for air traffic movements within that controller’s air space.  It goes without saying however, 
that the primary responsibility for an aircraft rests with the air crew and in particular, the captain of the aircraft. 
I cannot see any real distinction between that circumstance, and the circumstance of the relationship between 
locomotive driver and train control.  That relative relationship is in my opinion, in the context of a misconduct event 
such as the present, an important one.” 

319 In short, I do not arrive at the same conclusion having considered the evidence, heard the tapes, and in particular having regard 
to Mr Le Flohic’s responsibilities and the requirements under the rules, regulations and procedures.  Given Mr Le Flohic’s 
undoubted responsibilities it is not the case that the system allows him to sit idly by and not ensure adherence to the rules.  It is 
the characterisation of the culpability, given respective duties of the two employees, which I find to be in error.  In my view the 
circumstances faced by Mr Rudland were known to Mr Le Flohic, as were the procedures which should have been followed.  
This is the case except that as the respondent rightly submits, Mr Le Flohic did not have the details of the air flow or brake 
pipe pressure.  Nevertheless, Mr Le Flohic should have exercised his authority to prevent the unsafe practices from being 
followed, even though he was not present at the site.  Mr Le Flohic was not Mr Rudland’s supervisor, but he did have a 
separate and important duty and he did have the authority to require Mr Rudland to follow the correct procedure.  

320 In the reasons for decision of the Commissioner he then at paragraph 80, having regard to the principle of consistency of 
treatment in Capral Aluminium Ltd v SAE 75 IR 65 says: 

“With respect I agree generally with those observations.  In this case, whilst I have some considerable reservations 
as to the leniency of the outcome on Mr Le Flohic, the train controller, taking the incident as it occurred and all of 
the decisions having being taken by Mr Rudland, I am not of the view that there is equal culpability between Mr 
Rudland and Mr Le Flohic.  It may well be the case, and in my view it probably was the case, that Mr Le Flohic was 
remiss in not being more vigilant in terms of the requirements of the Rule Book and the General Appendix, when 
Mr Rudland reported the incident on 10 August 2002.  This does not detract however, from the general proposition 
that all decisions made in relation to what transpired to be various serious breaches of procedure, were all made by 
Mr Rudland and him alone.” 

321 Mr Rudland was dismissed on notice and Mr Le Flohic had to undergo reaccreditation in certain rules and procedures.  The 
differential treatment of these two employees was at all times at hearing and on appeal an issue between the parties.  It was 
conceded on behalf of the applicant, at hearing and on appeal, that Mr Rudland had committed significant breaches of the 
railroad rules, regulations and procedures.  Mr Rudland was dismissed for these breaches and for his lack of candour during 
investigation.  It was noted that he had had a previous written reprimand for breaches of the rules (AB 276, Vol 4).  This is 
apparent from the letter of termination and the decision of the Commission at first instance.  I agree, for the reasons expressed 
by the Hon President, that Mr Rudland did in fact exhibit a lack of candour during the investigation process and was 
responsible for serious and, I would say successive, breaches of the rules and regulations.  I should add that there was a failure 
by Mr Rudland to properly report the incident as required.   

322 As covered in the reasoning of the Hon President the railway rules and regulations must be complied with unless there is a 
critical safety reason why not to.  This reason must then be immediately reported.  It is said rightly that failure to comply with 
the rules has the potential to jeopardise human life and significant property.  On the face of it therefore the transgressions by 
Mr Rudland, coupled with his lack of candour which may diminish the trust of the employer, may be seen to be serious enough 
to warrant dismissal.  I would add that there is nothing in the process of investigation that in my mind would amount to the 
dismissal being deemed procedurally unfair.  That is notwithstanding the clear evidence on behalf of the applicant that Mr 
Rudland was subjected to multiple and simultaneous questioning.  It is still clear that Mr Rudland had ample opportunity to put 
his case during the investigation. 

323 I cover these aspects in summary as I both agree in the main with the findings of the Hon President and I do not wish my 
reasoning to be taken as somehow condoning the actions of Mr Rudland, who was a senior train driver and as a safety 
representative should have known the rules and regulations.  The latter point does not make him more culpable; it should 
simply be the case that he was more likely to be aware of the safety requirements.  It is the case that Mr Le Flohic should also 
have known the rules and regulations and was responsible for applying them.  In fact it was part of his responsibilities to 
“ensure adherence to operating rules, regulations, procedures and instructions” (my emphasis).  There also can be no doubt that 
Mr Le Flohic had the authority to direct Mr Rudland.  The Commissioner rightly so found.  That is plainly the evidence of Mr 
Ireland, and is supported by the evidence of Mr Holland. Mr Power on behalf of the respondent submitted in answer to the Full 
Bench that Mr Le Flohic had the authority to direct that Mr Rudland not operate the train (Transcript of appeal, p.368-9).  Mr 
Power submits that for other reasons Mr Le Flohic was not in the best position to direct Mr Rudland or make the relevant 
judgements.  He says that he did not have full information, was not in direct control of the train, did not have ultimate 
responsibility for the train and was not as qualified as Mr Rudland.  Whilst each of those points have validity, they do not 
change the fact that Mr Le Flohic had sufficient knowledge, passed to him from Mr Rudland, to know that what Mr Rudland 
proposed to do was wrong and in breach of the rules.   

324 It is the case that Mr Le Flohic was not on the spot and not directly in control of the train.  He was approximately 300 
kilometres away.  I have had the benefit of listening to the voice log of radio transmissions which occurred on 10 August 2002.  
I consider that it is plain from those transmissions that Mr Rudland at all times, with the exception of the period when the “10 
minute” train walk procedure was suspended, informed Mr Le Flohic of his actions and these actions at each stage were 
endorsed by Mr Le Flohic.  I use the term “endorsed” carefully as at times Mr Le Flohic signified his approval or 
acknowledgement of Mr Rudland’s proposed actions.  However, the conversation cannot simply be characterised as one 
whereby Mr Rudland was informing Mr Le Flohic.  Mr Le Flohic’s responses, and indeed the decisions which he participated 
in, were not simply a passive acceptance of Mr Rudland’s actions. 

325 That this is the case can hardly be surprising given the respective responsibilities of the two men.  Put simply Mr Rudland had 
the prime responsibility for the control and operation of the train and Mr Le Flohic was responsible for train movements.   
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However, there can be no doubt that Mr Le Flohic could have and should have instructed Mr Rudland to “walk the train” and 
apply 100% brakes when Mr Rudland first experienced difficulty.  This is the submission by both parties and is apparent from 
the rules.  This would have prevented any breach and ensured a safer situation.  Why Mr Le Flohic did not do that is not 
known.  He was not called to give evidence. 

326 There were then subsequent breaches of the rules and regulations by Mr Rudland.  Mr Rudland gave evidence that it was his 
decision and his alone to undertake the various actions which breached the rules, and that he knew he was doing so.  
Notwithstanding this Mr Le Flohic could have and should have, at all times, prevented these breaches from occurring by a 
simple instruction to Mr Rudland.  He did not.  He did nothing to ensure adherence to the rules even though he was aware, in 
advance, of Mr Rudland’s actions at each stage.  The possible exception to this is the application by Mr Rudland of brakes 
whilst heading down Yandi bank which failed and which meant he did not have control of a “runaway” train.  Mr Le Flohic 
could do nothing at that point to guide Mr Rudland or prevent the situation.  However, he did have both the responsibility and 
authority to prevent that situation from developing.  In my view, a potentially dangerous situation occurred due to the actions 
and decisions of both the train driver and train controller.  Mr Ireland concluded that he could no longer trust Mr Rudland to 
adequately perform his train driving duties, and Mr Morrison concluded that Mr Rudland had displayed a cavalier attitude for 
his own safety and the safety of others.  It is not clear to me why a similar assessment was not made about Mr Le Flohic.  The 
only distinguishing factors I can see in the evidence are that Mr Le Flohic was not on the spot.  However, this does not 
diminish his responsibilities.  That he did not display a lack of candour.  This is a factor to be considered.  That Mr Rudland 
had a previous warning.  This is a factor to be considered. 

327 I pause to say that I am not convinced that a case has been made out on behalf of the applicant that a common practice existed 
or that, with the exception of Mr Le Flohic, there was some inequity of treatment by the respondent in other cases such as to 
warrant the interference of the Commission.  The evidence in my view when properly weighed does not lead to the conclusion 
that management somehow was aware, encouraged or turned a blind eye to the practices which were adopted by Mr Rudland.   

328 The fact that Mr Le Flohic responded at first perhaps flippantly and then endorsed Mr Rudland’s actions to apply 40 
handbrakes leads me to question whether, in the minds of the employees, the procedures were so obvious as to be mandatory 
(which in fact they were), or whether a “faster” practice was “tried” to see whether such problems could be quickly rectified.  
However, I cannot put the matter higher than that.  It is the case that the rules are prescribed and there is not sufficient evidence 
to suggest that management did not seek adherence to them.  The comment by Mr Rose about walking the train, which I 
consider must have been heard by Mr Rudland and Mr Le Flohic, adds weight to the view that the correct procedure was well 
known. 

329 The Commission at first instance found that there was not equal culpability and that all decisions which led to serious breaches 
of the rules were Mr Rudland’s decisions alone.  Given in particular the nature of the dialogue and the respective 
responsibilities I respectfully disagree.  In my view Mr Rudland and Mr Le Flohic operated together and both had similar but 
separate responsibilities to ensure that the rules, regulations and procedures were followed.  They both failed in their 
responsibilities.  Yet one is dismissed and one is retrained.  This may then alter the balance of judgment in respect of the 
consistency of treatment afforded Mr Rudland vis-à-vis Mr Le Flohic.  On its face this inconsistency of treatment is harsh.  
Mr Rudland’s lack of candour during the investigation and disciplinary process, and in failing to properly report the incident, 
must be factored into an assessment of his treatment.  However, he did make a number of admissions during the investigation 
regarding his decisions and his rationale for doing so.  In addition, even taking in account his previous reprimand, I am 
convinced that Mr Rudland has a rightful grievance about the inconsistency of treatment he received in comparison to Mr Le 
Flohic. 

330 For these reasons I would uphold the appeal.  The issue of remedy has understandably not been covered in decision or on 
appeal.  I would therefore suspend the decision at first instance and remit the matter to the Commissioner at first instance to 
hear and determine according to law and according to these reasons. 

THE PRESIDENT: 
331 For those reasons the Full Bench dismissed the appeal. 

Order accordingly 
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Order 
This matter having come on for hearing before the Full Bench on the 7th, 8th and 9th days of October 2003 and the 22nd day of 
December 2003, and having heard Mr D H Schapper (of Counsel), by leave, on behalf of the appellant, and Mr A J Power (of 
Counsel), by leave, and with him Mr R D Curry (of Counsel), by leave, on behalf of the respondent, and the Full Bench having 
reserved its decision on the matter, and reasons for decision being delivered on the 15th day of April 2004 wherein it was found that 
the appeal should be dismissed, it is this day the 15th day of April 2004, ordered that appeal No. FBA 16 of 2003 be and is hereby 
dismissed. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an appeal by the above-named appellant, Roxstead Holdings Pty Ltd trading as Roxon Enterprises (hereinafter called 

“Roxon”), against the decision of the Commission, constituted by a single Commissioner, given on 24 November 2003 in 
application No 229 of 2003 whereby the Commissioner declared that the dismissal of Ms Shendelle Oliver, (hereinafter 
referred to as “Ms Oliver”), was unfair, that reinstatement was impracticable, and ordered the appellant to pay to Ms Oliver 
compensation in the sum of $1336.56 gross within seven days of the date of the order.  The order was perfected on 
24 November 2003. 

2 The appeal is brought pursuant to s49 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”). 
3 The appeal against the decision at first instance is brought on a number of grounds to which I refer hereinafter. 

BACKGROUND 
4 On this appeal, Mr Stephen Vlahov who seems to be accepted to have been the managing director of Roxon, appeared to 

represent Roxon. 
5 The only evidence given in this matter on oath or affirmation, was by Ms Oliver who was not cross-examined.  However, no 

evidence was adduced on behalf of Roxon, except a statement read from the bar table on its behalf by Ms N Davis, who 
appeared on behalf of Roxon.  However, it seemed that she appeared as a representative of Roxon, and not as agent.  The 
statement which she read from the bar table was from Mr Steve Vlahov who has been described, without objection, as 
managing director of Roxon. 

6 Ms Oliver made application pursuant to s29(1)(b)(i) of the Act to this Commission by application filed in this Commission on 
25 February 2003.  (Any claim under s29(b)(ii) was obviously not pursued).  She alleged that she was unfairly terminated from 
her employment with Roxon as an office administrator on 28 January 2003.  The claim was opposed on the basis that she was 
not unfairly terminated because her services were no longer required, her job having been made redundant.  (Whilst the 
question of whether the redundancy subsequent to the dismissal for that reason was genuine, was an issue at first instance, it 
was not a live issue on appeal). 
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7 An agreed statement of facts was lodged in the Commission before the hearing. 
8 Ms Oliver was employed by Roxon from 2 February 2001 to 28 January 2003. 
9 The separation certificate noted that Ms Oliver was dismissed due to a “redundancy situation” and that at termination annual 

leave entitlements owing to her were paid. 
10 There is a document referred to as a “workplace agreement” (see pages 24-25 of the appeal book, (hereinafter referred to as 

“AB”)), which purports to represent the contract of employment, and which in clause 2 confirms that the agreement may be 
terminated as follows:- 

“(a) This agreement may be terminated by either the employer or the employee by either party giving 2 weeks 
(sic) notice in writing to the other party 

 (b) Salary package will remain in force until the termination date as outlined in (a) above.” 
11 The duties of Ms Oliver included general office duties, reception and telephone duties, accounts, undertaking strata 

management duties and assisting other staff as and when necessary.   
12 On 25 January 2003, Mr Vlahov wrote to Ms Oliver, on behalf of Roxon, formal parts omitted (see page 26 (AB)) and it reads 

as follows:- 
“In accordance with your terms of engagement agreement, you are hereby given 2 weeks notice of termination of 
employment.  Your last day will be Friday 7th of February. 
As you are aware there have been a large number of changes recently within the company which ahs (sic) caused 
me to re evaluate the future direction of the company. 
I wish you well in seeking further employment and thank you for the contribution you have made while employed 
with Roxon Enterprises.” 

It is signed off on behalf of Roxstead Holding Pty Ltd by Stephen Vlahov, Managing Director.  She received, on the 
evidence, no other notice of her dismissal and there was no evidence that this matter was discussed with her beforehand. 

13 Ms Oliver gave evidence that, when she arrived at work at approximately 8.20am on Tuesday, 28 January 2003 after a long 
weekend, she found the letter of termination on her desk.  She was surprised at her dismissal and she discussed her situation 
with other staff. 

14 At approximately 10.00am that morning, Mr Vlahov arrived at the office but ignored her, she said.  At about 10.30am she 
spoke to him about her termination.  She asked him why she was being terminated and she gave evidence that Mr Vlahov told 
her that at times she was not performing appropriately, that there was also a downturn in the work available for her to 
undertake, and, as Mr Milos, who seems to have been a managerial employee, had resigned, her services were no longer 
required.  She said that she was embarrassed when she was informed of these issues.  Even though Mr Milos no longer worked 
for Roxon she had no idea that she was going to be dismissed.  She was also upset about the way in which she was dismissed.  
After this discussion, Ms Oliver informed Mr Vlahov that she was too upset to remain at work that day. 

15 She then told him that she was going to leave, and because she was embarrassed and humiliated and did not want to be around 
other people to make judgment on herself and it was pretty embarrassing.  She said that she had to go home and tell her parents 
that she had been terminated, and did not wish to be there. 

16 She admitted that Mr Vlahov required her to work the two week notice period, but, after Ms Oliver told him that she was too 
upset to remain at work, Mr Vlahov replied that he understood her situation.  She said that she then went home, told her 
parents that she had been dismissed, burst into tears, and did not return to work after that date. 

17 She applied for numerous positions and obtained full-time employment commencing on 10 February 2003 earning a similar 
wage to what she was earning with Roxon.  Thus, she was unemployed from 29 July 2003 to 10 February 2003 – a period of 
12 days. 

18 Ms Morena Mariano also worked for Roxon, and she was Mr Vlahov’s partner.  Ms Oliver understood that after she was 
terminated Ms Mariano undertook some of her strata management duties as the hours Ms Mariano worked in the respondent’s 
furniture store had decreased.  Ms Mariano also, she understood, undertook office duties. 

19 No other evidence was adduced by or on Ms Oliver’s behalf.  Roxon called no witnesses to give evidence. 
20 Ms Oliver’s submission, at first instance, was that she was not dismissed due to a genuine redundancy situation because she 

was replaced by Mr Vlahov’s partner, Ms Mariano.  She submitted that she was terminated in a procedurally unfair manner 
and denied natural justice given the way she was terminated.  She was given no notice of it, she said, nor was she told of the 
necessity to terminate her employment due to a redundancy.  The termination was effected by a letter left on her desk and 
Roxon did not discuss her dismissal with her. 

21 She also submitted that the appropriate procedures and processes under the Minimum Conditions of Employment Act 1993 
(hereinafter referred to as “the MCE Act”) were not followed by Roxon. 

22 She sought compensation for the eight working days that she was not paid between her termination on 28 January 2003 and 
10 February 2003 when she commenced another job. 

23 Roxon submitted through its representative, a statement from Mr Vlahov who was unavailable to attend the hearing, 
concerning the events surrounding Ms Oliver’s termination.  He claimed that there was no issue about her performance and 
that Ms Oliver was terminated due to a shortage of work. 

24 I would also add that Ms Oliver was not cross-examined. 
FINDINGS OF THE COMMISSIONER AT FIRST INSTANCE 

25 The Commissioner at first instance made the following findings:- 
a) Ms Oliver gave evidence honestly and to the best of her recollection. 
b) The Commissioner had no doubt about the veracity of Ms Oliver’s evidence and accepted it. 
c) She accepted Mr Vlahov’s assertions where they were consistent with the evidence of Ms Oliver. 
d) That on the evidence before her, Ms Oliver was terminated due to a genuine redundancy situation when Roxon decided 

to abolish her position. 
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e) When Ms Oliver was terminated, two staff had recently resigned. 
f) The requirements of s41 and s43 of the MCE Act were not complied with. 
g) There was no discussion with Ms Oliver about the effect of the redundancy on her, and alternatives were not canvassed 

with Ms Oliver once Roxon decided to make Ms Oliver redundant. 
h) She was not consulted in relation to her dismissal, and her termination was unfair. 
i) S43 of the MCE Act was not complied with, because Ms Oliver was deprived of any ability to avail herself of paid leave 

to attend for job interviews given the manner of her termination. 
j) Even though she was given two weeks’ notice in accordance with her contract of employment, she was dismissed in 

such a way by Roxon that Roxon repudiated its contractual obligations and Ms Oliver had every right to leave the 
premises on 28 January 2003 and not return. 

k) She was dismissed without discussion or notice and was expected to work through her two weeks’ notice period. 
l) Mr Vlahov did discuss her poor performance when she accosted him on 28 January 2003, but this issue had not 

previously been raised and was not pursued at hearing. 
m) It was inappropriate of Ms Vlahov to terminate Ms Oliver by letter with no prior discussion. 
n) Given Roxon’s poor and insensitive handling of Ms Oliver’s termination, it was open to Ms Oliver to remove herself 

from the premises without working the two week notice period. 
26 There was an order that Ms Oliver be paid $836.56 as a gross amount as compensation for the unfair termination and $500.00 

for the injury. 
ISSUES AND CONCLUSIONS 

Discretionary Decisions and Credibility Findings 
27 This appeal was brought against the discretionary decision of the Commissioner at first instance.  The appellant, Roxon, was 

therefore required to establish that the exercise of the discretion at first instance miscarried, applying the principles laid down 
in House v The King [1936] 55 CLR 499 and Gromark Packaging v FMWU (1992) 73 WAIG 220 (IAC). 

28 Unless that is established by the appellant, there is no warrant in the Full Bench to interfere with the exercise of the discretion 
at first instance, and, certainly no warrant to substitute the decision of the Full Bench for that of the Commissioner at first 
instance. 

29 I also refer to Fox v Percy (2003) 197 ALR 201 (HC) and Devries and Another v Australian National Railways Commission 
and Another [1992-1993] 177 CLR 472 and the well known principles therein so far as it is necessary to do so.   

Evidence 
30 I would also add that the Commissioner at first instance preferred the sworn evidence of Ms Oliver to the written statement 

read by Ms Davis in court.  In so doing she was of course correct.  In my opinion, the written statement, in the face of the 
sworn evidence, should not, except where it agreed with the sworn evidence, have been considered at all.  I have proceeded in 
these reasons on that basis. 

Denial of Natural Justice? 
31 The first ground of appeal insofar as the grounds were pressed and addressed, was that the company was denied natural justice 

because Mr Vlahov was not able to attend the hearing and the date was not changed.  He also said that he was told by the 
Associate to the Commissioner that the change of date could not be achieved. 

32 He said that he had sent a fax to the Commission saying that he would be overseas on the date of the hearing. 
33   That was not a matter put the Commissioner at first instance and was not therefore a matter which should be considered by 

this Bench (s49(4)). 
34 Certainly, there was no application by the representative of Roxon, Ms Davis, for an adjournment.  In fact, the notice of 

hearing of the matter was dated 12 August 2003 and the matter was listed for hearing in the Commission on Friday, 10 October 
2003, over two months later. 

35 It is to be noted that the date of a hearing cannot be changed by a mere conversation in the Commission in the absence of, or 
without the knowledge of the other party, which was what Mr Vlahov purported to do. 

36 Once the matter is listed it is required that there be a proper application to vacate the date which the other side is required to be 
served with and has the right to be heard in relation to. 

37 No such application was made.  In any event, Mr Vlahov was not the only person who could represent Roxon which is a 
company, which is what occurred.   

38 Next, in any event, as I have said, Ms Davis who appeared on behalf of Roxon, at the hearing at first instance, made no 
application to adjourn the proceedings in order to call Mr Vlahov in person or for any other reason. 

39 It is trite to observe that this Commission is bound by the rules of natural justice.  However, natural justice requires in this 
context only that a reasonable opportunity be afforded to a party to present his/her/its case.  That was certainly afforded to 
Roxon in this instance and the case for Roxon was in fact presented by Ms Davis.  There was no denial of natural justice as I 
find it for those reasons. 

40 Even if it were the case, which it was not, that the Commissioner at first instance had failed to afford natural justice to Roxon, 
it was not contended that any alleged failure deprived Roxon of success.  As the Industrial Appeal Court and Full Bench of the 
Commission have often held, applying Stead’s case (see Stead v State Government Insurance Commission [1986] 161 CLR 
141), that case is authority for the proposition that an appellant pleading a denial of natural justice needs to show that the denial 
of natural justice deprived him of the possibility of a successful outcome.  That was not contended to be the case nor, on what 
was before the Full Bench, was it established. 
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The MCE Act 
41 Next, it was submitted that the Commissioner has no power to “enforce” the MCE Act. 
42 There is no substance in that submission or in ground two of the grounds.  That is because the Commission is not “enforcing” 

the Act when it hears an application claiming unfair dismissal.  The Commissioner at first instance was considering whether 
the MCE Act had been complied with and if it had not been, whether such non compliance rendered the dismissal unfair. 

43 By ground three, it is alleged that the Commissioner erred in finding that the MCE Act was not complied with.  This 
submission was founded on a number of facts.  First, that the decision to make Ms Oliver’s position redundant and to retrench 
her was made on 25 January 2003.  That it most certainly was, if the letter dated 25 January 2003 is to be regarded as evidence 
of that fact, and there is no reason why that should not be so.  He then wrote her the letter dated the same date. 

44 He left the letter on her desk so that she would be informed by the employer as soon as possible after the decision was made, 
he invited us to find. 

45 Ms Oliver’s uncontradicted evidence was that she came to work, found the letter on the desk and herself approached 
Mr Vlahov who was in his office, about it.  Her evidence was not cross-examined upon, not contradicted, and it was open to 
find that her evidence should be accepted. 

46 Mr Vlahov submitted that the Commissioner erred in finding that there was no discussion with Ms Oliver, particularly because, 
as he submitted, there was a finding that at 10.30am Ms Oliver initiated a discussion with him about her termination (see 
paragraph 6 of the reasons for decision at first instance, page 17 (AB)). 

47 That in itself is contrary to the requirements of s41 of the MCE Act because the employer was required to initiate discussions 
as soon as is practicable after a decision is made (see s41(1)).  Mr Vlahov went on to submit that the Commissioner was wrong 
in finding that Ms Oliver was not consulted in relation to her dismissal and that therefore the dismissal was unfair. 

48 It is necessary to observe what is clear from the evidence, and that is that the letter of 25 January 2003 is not a notification of a 
decision to make her position redundant, but a letter dismissing Ms Oliver effective as at 7 February 2003, (ie) dismissing her 
from Roxon’s employ. 

49 I now refer to s41 of the MCE Act whose provisions were implied terms of the contract of employment between Ms Oliver and 
Roxon as is prescribed by s5(1)(c) of the MCE Act. 

50 S41(1) and (2) require in the case of a redundancy, and it was not in dispute that her position had been made redundant, that 
certain things occur.  (I should add that the redundancy was followed by a dismissal constituted by a retrenchment). 

51 Where an employer has decided to make an employee redundant as the Act describes it, the employee is entitled to be informed 
by the employer, as soon as reasonably practicable after the decision has been made (see s41(1)). 

52 Next, the employer is required again, as soon as is reasonably practicable after the decision has been made to discuss with the 
employee the likely effects of the redundancy in respect of the employee. 

53 It is quite clear that making an employee redundant is not synonymous with dismissal.  Thus, any discussion must occur before 
any actual dismissal is effected.  That I think it is also clear, must be the case as a sheer matter of practicality.  I say that 
because the alleviation of the effect of the decision to make a person’s position redundant can only properly occur in 
discussion for the purposes of the section before a dismissal occurs.  For example, such discussions might give rise to the offer 
of and acceptance of alternative employment.  In any event, s41 requires the discussion to occur after the redundancy is 
decided and as soon as practicable thereafter. 

54 There is no compliance with s41, when the discussion occurs after the dismissal therefore. 
55 The clear obligation of the employer pursuant to s41(2) is to raise the matters for discussion, prescribed by s41(2) and to 

ensure that the relevant points are in fact covered (see Garbett v Midland Brick Company Pty Ltd (2003) 83 WAIG 893 at 899 
(IAC) per Hasluck J). 

56 Further, since this legislation is remedial and obviously designed to ameliorate the effects of redundancy to some extent, the 
provision requires that the discussion occur (see Garbett v Midland Brick Company Pty Ltd (op cit) per Hasluck J at page 899). 

57 The employer’s duty is to ensure that the discussion of a prescribed kind takes place so that the employee will be able to draw 
the employer’s attentions to any considerations that may have been overlooked, such as adverse effects upon the employee or 
measures that might be taken to avoid or minimise the effect (see also Garbett v Midland Brick Company Pty Ltd (op cit) per 
Hasluck J at page 899). 

58 There was no discussion of such a kind initiated or held, on the evidence, between Mr Vlahov on behalf of Roxon and 
Ms Oliver.  There was no compliance with the Act or with the implied conditions in her contract of employment.  The only 
evidence about it was Ms Oliver’s, upon which she was not cross-examined, and that was that Mr Vlahov merely told her the 
reasons for her dismissal after she went to his office after having received the letter of termination, he not having come to her 
to initiate any discussion.  It was open to so find. 

59 The Commissioner was quite correct on all of the evidence and findings, as it was open to find, that Roxon, through Mr Vlahov 
its managing director, failed to comply with its obligation under the MCE Act, s41(1) and (2), and the contract of employment, 
and that he terminated her employment with no prior discussion, with no discussion as required by the Act, and that Roxon 
acted entirely unfairly. 

60 (I would add, although it was not matter raised or raised sufficiently on appeal, that there was Ms Oliver’s uncontradicted 
evidence to the effect that Mr Vlahov said that he understood her situation when she said that she did not wish to remain at 
work, and therefore, implicitly he did not require her to work the two weeks notice).  That evidence appears at page 7 of the 
transcript at first instance and reads as follows:- 

“. . . I asked for a reason and he sort of went into that conversation to say that sometimes I wasn’t performing my 
duties properly and sometimes . . . there was just no work any more.  What else did he . . . just . . . just . . . it was 
just small talk.  It was just like him trying to justify the reason for me being terminated and that’s when I said to 
him, “Well, I’m quite embarrassed about this and I’d like to go home right now” and that was pretty much the end 
of the discussion. 
And what did Mr Vlahov say when you said that?  . . . He said . . . he goes, “Well, I kind of need you to work” and I 
said, “But I don’t want to work for you”.  And he said “Well . . . “And then he goes, “Oh, I sort of understand that”.  
I said “OK, well I’ll leave now and then “and that’s when I left.” 
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So you left after running that past Mr Vlahov?  And when were you . . . and when were you given your payments 
that you were entitled to? . . .  The following day it was processed into my account.  I . . . I got a fax with my wages, 
like, my wages certificate on faxed through to me at home. 
And what did you do after you left the office that day?  I just went home and cried.” 

As I have described it above, it is clear that that is what occurred, particularly when her wages were forwarded to her the 
following day. 

Injury 
61 Next, it was alleged that the Commissioner erred in finding that as a result of the unfair dismissal Ms Oliver suffered injury.  

Mr Vlahov cited AWI Administration Services Pty Ltd v Andrew Birnie (2001) 81 WAIG 2849 (FB) where Coleman CC and 
Smith C said:- 

“For injury to be recognised by way of compensation and thereby fall outside the limits which can be taken to have 
normally been associated with a harsh, oppressive or unfair dismissal there needs to be evidence that loss of dignity, 
anxiety, humiliation, stress or nervous shock has been sustained.” 

62 The Commissioner found that Ms Oliver was embarrassed and humiliated.  Mr Vlahov submitted that he was not callous, that 
the letter of dismissal was not callous and the fact that she was upset was more compatible with her age, maturity and personal 
character.  Of course, that submission was not made at first instance and the evidence that the dismissal had that effect on her 
could in part be gauged by the Commissioner from her demeanour and evidence in the witness box.  Mr Vlahov’s submission 
to the contrary cannot now be raised (see Metwally (No 2) v University of Wollongong (1985) 60 ALR 68) (see also s49(4) of 
the Act).  In any event, her own uncontroverted evidence was that she was pretty embarrassed and humiliated and that she had 
to go home and tell her parents that she had been terminated and it was a pretty emotional time (I paraphrase) (see page 5 of 
the transcript at first instance). 

63 In my opinion, it was open to find that she did suffer embarrassment and humiliation sufficient to constitute an injury, it not 
having been denied at first instance or challenged at first instance and the Commissioner having had the advantage of 
observing the witness.  Certainly, the circumstances which have been referred to above were enough to justify such a finding.  
The Commissioner did not err in making that finding. 

Award Otherwise 
64 It was not a ground of appeal that the compensation otherwise awarded was erroneously awarded.  
Finally 
65 For those reasons, no ground of appeal has been made out.  No miscarriage of the exercise of discretion at first instance has 

been established. 
66 I would dismiss the appeal. 
SENIOR COMMISSIONER A R BEECH: 
67 Mr Vlahov submits that the respondent was denied natural justice because he notified the Commission at first instance that he 

was unable to attend the hearing and asked for an alternate date because he would be overseas.  He states that he was told an 
alternative date could not be considered and the Commission has therefore not given him the opportunity to present his side of 
the story.  He draws attention to the Reasons for Decision where the Commissioner at [14] states that, as Mr Vlahov was 
unavailable to be cross-examined on his evidence, where there is inconsistency in the evidence between the applicant and Mr 
Vlahov’s assertions she preferred Ms Oliver’s evidence. 

68 The material before the Full Bench shows that on 2 October 2003 the appellant sent a facsimile to the Commission advising 
that Mr Vlahov would be unavailable to attend the hearing scheduled for 10 October 2003 as he would be out of the country.  
There was no request to vacate the hearing date and when the matter came on before the Commission the respondent was 
represented at the hearing with a statement prepared by Mr Vlahov. 

69 In the appeal, Mr Vlahov informed the Full Bench of the family reasons which caused him to decide to go overseas.  Even if 
the decision he made to go overseas was not taken lightly, the fact remains that the respondent, through Mr Vlahov, elected for 
him not to appear and instead for a statement to be prepared and read to the Commission.  That was an option open to the 
respondent and that is what it decided to do. 

70 In any event, it is not clear whether Mr Vlahov’s presence at the hearing would necessarily have produced a different outcome 
given that the essential issues were not in dispute and Mr Vlahov maintained before the Full Bench that if he had been present 
he would have said in evidence what was said in the written statement.  The Commission at first instance agreed with the 
submission, and contrary to the evidence and submissions of Ms Oliver, that the reason for her dismissal was by reason of 
redundancy.   

71 The other facts upon which the Commissioner based her conclusions are not, as I understand Mr Vlahov’s submission, 
seriously in dispute.  He dismissed the applicant by placing a letter on her desk giving her two weeks’ notice of termination.  
The letter itself was in evidence and did not require Mr Vlahov to be present.  Mr Vlahov concedes that the applicant was 
upset.  The fact that Ms Oliver left her employment that day and did not return is also in evidence.  Mr Vlahov did not initiate 
discussions with her regarding the redundancy.  As I understand his answer to a direct question put to him during the appeal 
(transcript p.8) even though there was a discussion at Ms Oliver’s initiative that discussion did not go to the likely effects of 
the redundancy upon her, and measures that may be taken by her or Roxon Industries to avoid or minimize those likely effects 
as is required by s.41 of the Minimum Conditions of Employment Act 1993.   

72 The conclusion is open then that Mr Vlahov’s absence was not a material factor in the decision reached by the Commissioner.  
It is not apparent that the Commissioner would have come to a different conclusion had Mr Vlahov been present.  In [22] of 
the Reasons for Decision the Commissioner accepted the applicant’s evidence that Mr Vlahov mentioned poor performance on 
28 January 2003, that this issue had not previously been raised by him, that this issue had not been pursued by the respondent 
at the hearing and that this further brought into question the respondent’s behaviour “when effecting the applicant’s 
termination”.  Mr Vlahov is emphatic in stating that Ms Oliver’s work performance was not mentioned.   

73 Even if that issue is resolved in Mr Vlahov’s favour, and it is found that Mr Vlahov did not mention Ms Oliver’s work 
performance when she was dismissed, that finding is only one issue in the conclusion that overall the dismissal was unfair.   
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The Commission also found that in addition to the respondent’s failure to observe s.41 of Minimum Conditions of Employment 
Act 1993 that it was inappropriate of Mr Vlahov to dismiss the applicant by letter with no prior discussion.    A finding that Mr 
Vlahov did not mention Ms Oliver’s work performance is not of itself sufficient to alter the conclusion reached by the 
Commission because the other elements remain.  This ground of appeal is not made out. 

74 It is convenient to deal with grounds 2 and 3 together.  The Commission did not, as ground 2 alleges, go beyond jurisdiction in 
referring to the Minimum Conditions of Employment Act 1993.  For the reasons set out by his Honour the President in deciding 
whether a dismissal is fair or unfair the Commission is entitled to take into account the requirements of the Minimum 
Conditions of Employment Act 1993.  By s.5 of that Act, its terms are implied into the contract of employment between 
Ms Oliver and the appellant.  It was therefore a term of the contract that discussions should have been held with her regarding 
the effect upon her of the decision to dismiss her and what alternatives there may have been.  

75 Further, in relation to ground 3, Mr Vlahov concedes, as I understand his submission, that in fact those discussions did not 
occur.  This was because there were no alternatives to discuss with her.  However, the fact that those discussions did not occur 
deprived Ms Oliver of any opportunity to discuss with Mr Vlahov any ideas she may have had that may have altered, or 
perhaps postponed, the decision.  It removed any possibility of any agreement between the applicant and the appellant 
regarding the circumstances leading to the decision to dismiss her and the terms upon which her employment would come to 
an end.  Had those discussions occurred, even if it became apparent to Ms Oliver that there were no alternatives, Ms Oliver 
may well have been more accepting of the respondent’s sudden (to her) decision.  In my view, the Commission at first instance 
made no error in taking that failure into account in deciding whether or not the dismissal was unfair.  Those grounds are 
therefore not made out. 

76 Mr Vlahov, in his ground of appeal, was critical of the Commissioner’s reasoning particularly in her conclusion at [21] that 
there was no discussion with Ms Oliver.  Mr Vlahov states that there was a discussion because she came in and spoke to him.  
However, and with all due respect to Mr Vlahov, he has misquoted the Commission’s conclusion.  The conclusion of the 
Commission in [21] is not that there was no discussion with the applicant.  It was that there was no discussion with the 
applicant about the effect of the redundancy on her and whether alternatives were canvassed with her.  For the reasons I have 
already stated, those discussions were not held.  Accordingly, he is not able to validly criticise the Commissioner’s reasoning.   

77 In ground 4, Mr Vlahov maintains that injury to the applicant was not proven and the Commissioner has made an incorrect 
assumption.  Mr Vlahov submits that “unfair” should not be considered, that “harsh” or “oppressive” have not been defined 
and the applicant has not provided evidence that the dismissal was harsh or oppressive.  He submits that if “unfair”, “harsh” or 
“oppressive” did not occur then there cannot be any loss of dignity, anxiety, humiliation, stress or nervous shock sustained 
beyond unfair, harsh or oppressive and there can therefore be no injury.   

78 This submission can only be approached on the understanding that the claim before the Commission is that the applicant’s 
dismissal was harsh, oppressive or unfair.  They are the words used in the Industrial Relations Act 1979.  An unfair dismissal is 
one where the employer’s legal right to dismiss has been exercised so harshly or oppressively towards the employee as to 
amount to an abuse of that right.  The use of the word “abuse” does not imply that Mr Vlahov abused the applicant but rather 
that his legal right to dismiss Ms Oliver was exercised harshly or unfairly towards her.   

79 The finding of the Commission was that without any prior warning to her, she came to work and discovered a letter on her 
desk giving her two weeks’ notice.  The letter itself did not mention that she was being made redundant.  It gave no reason for 
her dismissal other than by referring to some restructuring which had occurred.  The letter did not attempt to explain how that 
restructure affected her.  The evidence is that she thereupon became very upset, as Mr Vlahov acknowledges.  Indeed, given 
that the applicant was in her first job and is a young person, it is hardly surprising that those circumstances would have caused 
distress to her.  The Commission concluded that the respondent’s “poor and insensitive handling of the applicant’s 
termination” meant that Ms Oliver could remove herself from the respondent’s premises without working the two week notice 
period.   

80 The power given to the Commission in s.23A of the Industrial Relations Act 1979 to award compensation to an employee who 
has been unfairly dismissed includes awarding compensation for any injury caused by the dismissal.  The Industrial Relations 
Act 1979 does not define the word “injury” but it is capable of encompassing the distress caused to an employee by the manner 
of the dismissal.  Whether in a particular case the distress suffered by an employee constitutes an injury for which 
compensation should be payable is very much dependent upon the circumstances.  It appears to be acknowledged that Ms 
Oliver was only 16 when she was first employed and that this was the first office environment in which she had worked.  
Given that Ms Oliver was in her first job and is a young person, it was open to the Commission at first instance, having seen 
and heard her evidence, to conclude that the distress that she felt was more than would ordinarily be felt.  It was within the 
Commissioner’s discretion to order compensation for injury as she did.  There is evidence to support the conclusion which she 
reached and there is no ground for disturbing her conclusion.   

81 It is not to the point that Mr Vlahov did not tell anyone else that Ms Oliver was being dismissed.  It is a natural consequence of 
her being dismissed that the other employees would find out about it, as seems inherent in Mr Vlahov’s submission that it is a 
natural reaction to be upset.  Ms Oliver herself cannot be blamed for showing that distress and telling others that she had been 
dismissed.  I would therefore not uphold that ground of appeal.  

82 In ground 5, a number of matters are set out.  In dealing with Ground 1, I referred to the finding of whether or not Ms Oliver’s 
work performance was mentioned to her at the time of her dismissal.  I have nothing to add to the point raised in ground 5.  
Nor do I see the issue of whether or not Ms Oliver rang her father on the morning on the day in question or told her parents 
when she went home that she had been dismissed to be critical.   

83 The issue of whether or not Ms Mariano performed some of the work of the applicant after her dismissal is not a finding of the 
Commission which went to the issue of the fairness or otherwise of the dismissal.  Indeed, the Commission at [16] stated that it 
is open to an employer to re-organise its operations in order to streamline its business and make it more efficient which could 
well have included allocating strata management duties to Ms Mariano.  This is a conclusion supportive of the respondent’s 
position.   

84 Mr Vlahov strongly submitted that there is nothing in the Industrial Relations Act 1979 which sets out procedures which must 
be followed.  He points out that he was required to give Ms Oliver written notice and that is precisely what he did.  How then 
can the dismissal be harsh, oppressive or unfair?   

85 There is no question that Mr Vlahov did give Ms Oliver two weeks’ notice.  That is what he was lawfully required to do to 
terminate her employment.  However, Ms Oliver’s claim in the Commission is not that Roxon Enterprises dismissed her 
unlawfully.  It is that it dismissed her harshly, oppressively or unfairly.  The fact that a dismissal was lawful does not mean that  
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it cannot also be unfair.  In other words Ms Oliver’s dismissal can still be unfair even though it was lawful.  The Industrial 
Relations Act 1979 merely states that an employee can refer a claim that a dismissal was unfair to the Commission 
(s.29(1)(b)(i)) and what the Commission has the power to do if a dismissal was unfair (s.23A).   

86 Mr Vlahov was critical of the words at [11] of the Reasons for Decision that “the applicant was not given any notice of her 
termination …”.  It is a sufficient answer to that criticism to observe that in [11] the Commission is merely repeating the 
applicant’s submission in the proceedings.  His criticism is not a valid ground of appeal.   

87 The matters set out in paragraphs (e) and (f) of ground 5 are covered elsewhere in my reasons and I do not repeat them here.   
88 In paragraphs (g) and (h) of ground 5, Mr Vlahov criticises the conclusion of the Commissioner that the manner of the 

dismissal was such that “the respondent repudiated its contractual obligations to the applicant”, that she had every right to 
leave the respondent’s premises and not return, and that Ms Oliver had been terminated without discussion “or notice”.  Mr 
Vlahov, validly in my view, submits that Ms Oliver did not ask for paid leave for a job interview and that “the fact of the 
matter is that Ms Oliver walked out of her own volition”.  He also had given her notice. 

89 The Commissioner’s words used in [22] that “the applicant was terminated without discussion or notice” do not demonstrate 
an error to be corrected on appeal.  As Mr Vlahov observes, the Commissioner did record earlier in her decision that the 
applicant was terminated on notice.  In context, the words used at [22] refer to Ms Oliver’s dismissal without the discussions 
required under s.41 of the Minimum Conditions of Employment Act 1993 and without any forewarning to her, or “notice” to 
her, that she was to be given two weeks’ notice of dismissal.   

90 The Commission at first instance does not state what contractual obligations were repudiated.  She clearly recognises that two 
weeks’ notice was given.  I have some difficulty with the notion that an employer repudiates the contract of employment by 
merely giving an employee the notice required to be given by that contract.  The act of doing what the contract of employment 
obliges be done affirms rather than repudiates the contract.  The dismissal resulting from that notice may be unfair however the 
employer does not repudiate the contract merely by giving the period of notice under that contract to the employee.   

91 I therefore conclude that the point made by Mr Vlahov that the respondent did not repudiate the contract is made out.  The 
Commission at first instance erred in finding that it did so.   

92 The question then becomes what is the significance of this error?  The Commissioner’s conclusion that the dismissal was 
unfair because of the failure of the respondent to hold the discussions required by the Minimum Conditions of Employment Act 
1993 was reached prior to her erroneous conclusion that the respondent repudiated the contract.  She also concluded that it was 
inappropriate to dismiss Ms Oliver by letter with no prior discussion.  The finding of unfairness itself has not been shown to be 
an error and it therefore stands notwithstanding the later erroneous finding. 

93 In the course of the appeal Mr Vlahov queried why the respondent has to pay the two weeks’ wages for the notice period not 
worked.  It is not a ground of appeal that the Commissioner erred in ordering payment of two weeks’ wages for the two week 
notice period.  Nevertheless, the issue raises a point of principle. 

94 Once the finding that the dismissal was unfair is made the task of the Commission is to order relief in accordance with s.23A 
of the Act.  Payments ordered under s.23A must be in respect of either a lawful entitlement and/or as compensation for a 
demonstrated loss or injury caused by the harsh, oppressive or unfair dismissal: Garbett v. Midland Brick (2003) 83 WAIG 893 
at [85].  The Commissioner found at [27] “…the applicant is due payment for the two week notice period that she should have 
been given and had the opportunity to work if she was terminated in a fair manner.  In my view this would also have been a 
sufficient period for the requirements of s41 of the MCE Act to be met.”   

95 It cannot validly be said that Ms Oliver is “due” payment for the two weeks’ notice period as a benefit to which she is entitled 
pursuant to her contract of employment.  She was given a period of notice and not payment in lieu of notice.  By reason of the 
unfairness of the dismissal which occurred she did not work the notice period:  there is therefore no entitlement to payment for 
that period. 

96 If there was no lawful entitlement, the Commissioner was obliged to consider compensation for the loss caused by the 
dismissal.  On the evidence, and as recorded by the Commission at first instance, Ms Oliver obtained another position within 
eight working days earning a similar wage (Reasons for Decision at [27]).  The loss caused by the dismissal can amount to no 
more than the salary she would have earned had she not been unfairly dismissed until she started in her new employment some 
eight working days later.  If the evidence showed that two weeks was necessary for the requirements of s.41 of the Minimum 
Conditions of Employment Act to be met then the salary for the two weeks would have been the loss caused by the dismissal.  
However, there is no evidence to that effect.   

97 Had this issue been a ground of appeal, and both the respondent and Ms Oliver had put submissions and authority about it, I 
suspect it is quite likely that it would be found that the Commissioner erred in ordering compensation to be paid for “two week 
notice period”.  However, as it was not a ground of appeal that the Commissioner erred in ordering payment for the two week 
notice period, and that Ms Oliver has therefore not defended the appeal on this issue, it would be unfair in itself to uphold the 
appeal on this basis. 

98 Finally, in paragraph (i) of ground 5 Mr Vlahov refers to the Commissioner’s use of the word “callous” in describing the 
manner of termination.  The Macquarie Dictionary (3rd Edition) defines “callous” as “hardened”, “hardened in mind and 
feelings etc”.  There is sufficient in the evidence to suggest that Mr Vlahov had made up his mind regarding the dismissal and 
certainly, in his submissions before the Full Bench, he is certain that no discussion ought to have been entered into because 
there was no alternative to dismissal.  He simply left the letter of dismissal on Ms Oliver’s desk without any forewarning to 
her.  This suggests that Mr Vlahov had made up his mind and was not to be moved.  The use of the word by the Commissioner 
does not demonstrate error. 

99 For those reasons I would dismiss the appeal. 
COMMISSIONER S J KENNER: 
100 The background to the claim at first instance arising on this appeal and the findings of the learned Commissioner, have been 

set out in the reasons of the President which I gratefully adopt. 
101 The appellant challenges the findings and conclusions of the learned Commissioner at first instance, that the respondent was 

harshly, oppressively and unfairly dismissed from her employment and the Commission’s decision to award compensation for 
injury.   
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102 The appellant, on the appeal, appeared through its principal Mr Vlahov.   Whilst the grounds of appeal, totaling five in number, 
are not entirely clear, I apprehend the appellant's central contention, as illustrated by its submissions to the Full Bench, in 
particular, challenge the learned Commissioner’s conclusions that the respondent's dismissal on the grounds of redundancy was 
unfair.   

103 Ground one asserts that the appellant was denied natural justice in that it was not given the opportunity to present its case as 
Mr Vlahov was unavoidably overseas on the date of the hearing.   

104 I am not persuaded the appellant was denied natural justice.  The record reveals that the appellant was duly notified of the date 
of the hearing of the respondent’s claim at first instance.  Shortly prior to the date fixed for the hearing, the appellant through 
Mr Vlahov notified the Commissioner’s Associate that he was unable to attend the hearing because of a requirement to travel 
overseas.  There appeared to be no application for the adjournment of the proceedings that was made to the learned 
Commissioner.  Moreover, a Ms Davis, apparently an employee of the appellant, did in fact appear on behalf of the appellant 
and made a submission to the Commission at first instance, in the form of a statement prepared by Mr Vlahov. The learned 
Commissioner invited Ms Davis to cross-examine the respondent in the proceedings at first instance and she declined to do so. 

105 In my view there was ample opportunity for the appellant to seek an adjournment and moreover, to put its case in any event.  
This ground of appeal is not made out. 

106 Ground two of the grounds of appeal challenges the ability of the Commission to deal with matters that were expressed in the 
appeal ground as “Jurisdiction of the Commissioner relate to an Act outside of the IRC Act is questioned.”  The appellant 
sought to attack the learned Commissioner’s findings in relation to whether the appellant had complied with the relevant 
provisions of the Minimum Conditions of Employment Act 1993 (“the MCE Act”) in particular s 41, dealing with matters in 
relation to which employees are to be informed, where an employer decides to take action likely to have a significant effect on 
an employee or to make an employee redundant.  Plainly however, the Commission can have regard to whether the terms of s 
41 of the MCE Act, as both a statutory obligation and an implied term of an employee's contract of employment by reason of s 
5 of the MCE Act, have been complied with, in determining whether overall, an employee's dismissal is harsh, oppressive or 
unfair. 

107 There is therefore no substance to this ground of appeal. 
108 As I have already observed, the central contentions of the appellant as I apprehend them from the grounds of appeal and the 

appellant's submissions before the Full Bench, are raised in ground three, the essence of which seeks to challenge the learned 
Commissioner’s conclusion that the dismissal of the respondent was unfair, by reason of the appellant's failure to comply with 
s 41 of the MCE Act. 

109 The appellant contended that the circumstances giving rise to its decision to terminate the respondent's employment arose from 
a significant fall off in work of the appellant and the fact that the appellant made a business decision, to “down size” its 
operations.  I pause to note that whilst the issue of whether the respondent's redundancy was bona fide was contested at first 
instance, the learned Commissioner found that the respondent did have her employment terminated “due to a genuine 
redundancy situation when the respondent decided to abolish the applicant's position.” (Par 16).  The learned Commissioner, in 
relation to this finding, accepted the submissions made on behalf of the appellant as to the circumstances giving rise to the 
appellant's decision to terminate the respondent's employment as a genuine business decision.  However, the learned 
Commissioner also found that as the applicant had given viva voce evidence and that Mr Vlahov was not available to be cross 
examined on his statements made to the Commission then she preferred the respondent's evidence where there was any 
inconsistency.  This was a conclusion open to the learned Commissioner and in my opinion no error can be identified in this 
respect. 

110 As I apprehend the appellant's submissions in relation to this ground of appeal, it was put to the Full Bench that as soon as Mr 
Vlahov made his decision to reduce overheads of the appellant as a necessary business decision, he immediately wrote a letter 
to the respondent dated 25 January 2003, being the same day he made this business decision.  This letter is reproduced in the 
reasons of the President set out above.   

111 It was the appellant's contention therefore, that in accordance with his obligations under s 41of the MCE Act, by writing the 
letter he had informed the respondent as soon as he had made a decision for the purposes of that section.  The appellant also 
submitted that the learned Commissioner’s finding that there was no discussion with the respondent, was also in error because 
he submitted that as on the respondent's evidence, at approximately 10.30 am on the morning of 28 January 2003, he had a 
discussion with the respondent concerning the termination of her employment on the grounds of redundancy.   I pause to 
observe that it was the evidence before the Commission at first instance that it was the respondent and not the appellant, who 
initiated the discussion, limited although it was.  

112 Having regard to the evidence adduced by the respondent and to the submission made by the appellant at first instance, and the 
terms of ss 41 and 43 of the MCE Act, and two decisions of the Commission in Gilmore v Cecil Bros & Ors (1996) 76 WAIG 
4434 and WA Access Pty Ltd v Vaughan (2000) 81 WAIG 373, the learned Commissioner concluded that the respondent's 
dismissal was unfair.  This conclusion appears at par 21 of her reasons for decision as follows: 

“ Section 41 provides that where an employer has decided to make an employee redundant the 
employee is entitled to be informed by the employer as soon as is reasonably practicable after the decision has been 
made of the redundancy and discussions are to be held with the employee about the likely effects of the redundancy 
and measures that may be taken to avoid or minimise its effect.  In this case these requirements were not met.  It is 
clear on the evidence that there was no discussion with the applicant about the effect of the redundancy on her and 
alternatives were not canvassed with the applicant once the respondent decided to make the applicant redundant.  
For this reason I consider that to the extent the applicant was not consulted in relation to her dismissal, her 
termination was unfair.  It is also clear on the evidence that s.43 of the MCE Act was not complied with as the 
applicant was deprived of any ability to avail herself of paid leave to attend for job interviews given the manner of 
her termination.” 

113 The learned Commissioner then went on to conclude that the manner of the dismissal of the respondent by the appellant, led to 
a “repudiation” of the respondent's contractual obligation, entitling the respondent to leave the appellant's premises on 28 
January 2003 and to not return. 

114 As a consequence of these findings the learned Commissioner concluded that the respondent was entitled to compensation in 
respect of the equivalent of two weeks wages, for the “two week notice period that she should have been given and had the 
opportunity to work if she was terminated in a fair manner” (Par 27).  It was also the learned Commissioner's view that this 
two week period would have been a sufficient period for the requirements of s 41 of the MCE Act to have been met (Par 27). 
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115 There was also an award of compensation for injury, given the learned Commissioner's findings as to the manner of dismissal, 
which is the subject of appeal ground four. 

116 The obligations upon an employer in circumstances such as that before the Full Bench, have been most recently dealt with in a 
judgment of the Industrial Appeal Court in Garbett v Midland Brick Company Pty Ltd (2003) 83 WAIG 893.  In this judgment, 
the court (Parker, Hasluck and Heenan JJ) came to the conclusion that the requirements of s 41 of the MCE Act impose a 
positive obligation on an employer to actively discuss with an employee affected by the circumstances set out in that section, 
the likely effects of the action or the redundancy and measures that may be taken by the employee or the employer to avoid or 
minimise a significant effect, as the case may be.  The court concluded that a failure by an employer to comply with this 
statutory obligation, and also therefore the implied term of the contract of employment by reason of s 5 of the MCE Act, may, 
depending upon the circumstances, render a dismissal harsh, oppressive and unfair.  Importantly in my opinion for present 
purposes, the court in Garbett did not conclude that it is the failure to comply with s 41 of the MCE Act, and the consequent 
breach of the contract of employment, that alone will determine whether an employee's dismissal is harsh, oppressive or 
unfair.  It would appear that a necessary consideration for the Commission to undertake, is an assessment of the consequences 
of the breach of the contract of employment, for the employee concerned, having regard to all of the circumstances of the case, 
per Heenan J at 906 (with whom Parker and relevantly Hasluck JJ agreed).   

117 As a consequence of this approach it will be necessary for the Commission to consider, as a step in determining whether a 
dismissal is harsh, oppressive or unfair, in a case of a bona fide redundancy, whether compliance with s 41 of the MCE Act 
would have made any difference to the overall result in the sense that it can be established that the employee has, by reason of 
the failure by the employer to comply with its statutory obligation, suffered a compensable loss or injury.  Of course, 
unfairness may not be limited to the effects of non compliance with s 41 of the MCE Act alone.    

118 In this case in my opinion with due respect, the learned Commissioner, in concluding as I have referred above, that the 
respondent's dismissal was unfair because the respondent was not consulted in accordance with s 41 of the MCE Act, without 
considering as a corollary of that finding the consequences of the failure to comply, erred.  On the evidence, I accept that the 
appellant did not satisfy the requirements of ss 41(1) and (2) of the MCE Act in that Mr Vlahov did not inform the respondent 
of the redundancy or initiate discussions with the respondent as to the likely effects of the redundancy and measures that may 
have been taken by either the appellant or the respondent, to avoid or minimise the effect.  The letter giving notice of 
termination of the contract of employment could not be reasonably held to be notification of the redundancy, because a 
redundancy is not synonymous with a dismissal.  A dismissal on the grounds of an employee’s position becoming redundant is 
a retrenchment.   

119 However, in my opinion, the learned Commissioner, although not expressing the conclusion of unfairness as she should have, 
reached the correct conclusion that the retrenchment of the respondent was overall unfair, because of her findings as to injury, 
to which I now turn.  

120 Ground four challenges the learned Commissioner’s conclusions as to the callous manner of the respondent’s dismissal.  The 
appellant also attacks the findings of the Commission at first instance that the respondent was humiliated and embarrassed.  

121 On a fair reading of the evidence at first instance, in my view the conclusion that the respondent did feel humiliation and upset 
as a consequence of the manner of the dismissal, was one open to be reached by the learned Commissioner.  The evidence was 
uncontroversial that the respondent felt embarrassment and humiliation on the day she received the letter and in light of the 
circumstances in which she received it.  This was to the extent that the respondent did not wish to remain at work in the 
presence of her work colleagues and went home to tell her parents and described the circumstances as “a pretty emotional 
time”.  There was also uncontradicted evidence that after leaving the office the respondent “just went home and cried”. 

122 There needs to be caution in an award of compensation for injury: Lynam v Latagna Pty Ltd (2001) 81 WAIG 986.  I am not 
persuaded however that the learned Commissioner erred in this regard.  

123 Ground five seeks to challenge a number of findings of fact made at first instance.  In view of the appellant not giving evidence 
at first instance, and in light of oral testimony from the respondent, which was accepted by the learned Commissioner, I am not 
persuaded that any of these challenges are made out.  

124 Whilst I have some reservations as to the learned Commissioner’s conclusions as to compensation for loss, as this was not the 
subject of a ground of appeal before the Full Bench, I say nothing further about this issue. 

125 I would dismiss the appeal. 
THE PRESIDENT: 
126 For those reasons, the appeal is dismissed. 

Order accordingly 
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Decision Appeal dismissed 
Appearances 
Appellant  Mr S Vlahov, company director 
Respondent  Mr G Cole, as agent 
 
 

Order 
This matter having come on for hearing before the Full Bench on the 4th day of February 2004, and having heard Mr S Vlahov, as 
company director, on behalf of the appellant, and Mr G Cole, as agent, on behalf of the respondent, and the Full Bench having 
reserved its decision in the matter, and reasons for decision being delivered on the 4th day of May 2004 wherein it was found that 
the appeal should be dismissed, it is this day the 4th day of May 2004, ordered that appeal No FBA 43 of 2004 be and is hereby 
dismissed. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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CORAM FULL BENCH 
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Catchwords: Industrial Law (WA) – Claim for entitlements pursuant to breaches of award – Appeal against 

the decision of the Industrial Magistrate – Applicant claimed coverage of different award – 
Interpretation and construction of awards – Scope clause – Donovan clause – No error 
established on the part of the Industrial Magistrate – Appeal dismissed – Industrial Relations Act 
1979 (as amended), s37, s83, s84. 

Decision Appeal dismissed 
Appearances 
Appellant  Ms K Wroughton (of Counsel), by leave 
Respondent  Ms D Jones, as agent 
 
 

Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an appeal brought pursuant to s84 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”) 

against the decision of the Industrial Magistrate at Perth, constituted by an order made on 23 October 2003 (see page 29 of the 
appeal book (hereinafter referred to as “AB”), volume 1).  The appeal is brought by the above-named appellant employee, 
Patrick Louis (hereinafter referred to as “Mr Louis”). 

2 The decision appealed against is an order dismissing the claim of Mr Louis brought in the Industrial Magistrate’s Court at 
Perth, against the above-named respondent employer, KDB Engineering Pty Ltd (hereinafter referred to as “KDB”). 

GROUNDS OF APPEAL 
3 Mr Louis now appeals against that decision on the following grounds (see pages 2-5 (AB1)):- 

“Ground 1 
1. The Learned Magistrate erred in fact and in law when he found that the Respondent was engaged in the 

furniture industry, when on a proper analysis of all the evidence he ought to have found that the Respondent 
was engaged in the engineering materials and equipment distribution industry. 



1074 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

 

Particulars 
1.1 He failed to properly consider and take into account the evidence that the respondent’s business life 

started with a registration of engineering:  See Exhibit 11. 
1.2 He failed to properly assess the evidence of a change in the name of the corporation from 

Brentwood Nominees Pty Ltd, to KDB Engineering Pty Ltd and wrongly concluded that there was 
no significance in the change of name:  See Exhibit 13.2 and 13.3.. 

1.3 He failed to properly consider and take account of evidence that the Respondent had placed 
advertisements in the “Yellow Pages Directory” in a classification which was not furniture and 
which was in fact rehabilitation equipment:  See Exhibit 10.1 and 10.2. 

1.4 He failed to properly consider and take account of evidence that the Respondent advertised in the 
West Australian for Graduate Engineers:  See Exhibit 7. 

1.5 He failed to properly consider and take account of evidence that the Respondent appointed 2 
engineers to its staff in 2002:  See Exhibit 5.46. 

1.6 He failed to properly consider and take account of the current registration under the Business Names 
Act of the Respondent’s business name K-Care wherein the Respondent describes its business as 
manufacturer of rehabilitation equipment:  See Exhibit 17. 

1.7 He failed to properly consider and to take account of the Respondent’s Sales Catalogue wherein the 
Respondent described itself as a manufacturer of rehabilitation equipment:  See Exhibit 12. 

1.8 He failed to properly consider and take into account the evidence contained in the stock exchange 
release from Hills Industries Limited, when it purchased the Respondent’s business in 2003 and the 
description of its business therein as a manufacturer of rehabilitation equipment:  See Exhibit 14. 

GROUND 2 
2. The Learned Magistrate erred in fact and in law when he found that the Appellant had not established on the 

evidence that the Appellant ought to have been classified as a Technical Officer under the Draftsman, 
Tracers, Planners and Technical Officers Award of 1979 (“the Award”):  See Exhibit 1. 

Particulars 
2.1 The Award provided as follows; 

“Technical Officer” — a technical officer shall mean an adult worker — 
(a) (i) who has been engaged for at least four years as a technical assistant or who has had 

two years’ experience as a technician, or who has had training deemed by the 
employer to be equivalent thereto; and 

(ii) who has received a diploma from a State Education Department or Technical 
Education department such as the Mechanical Engineering Diploma, Electrical 
Engineering Diploma, Chemistry Diploma or Metallurgy Diploma appropriate to the 
work in which he is engaged or its equivalent; and 

(b) who is required to perform technical duties as a specific field of engineering or scientific 
practice, such as research, development, laboratory and/or engineering activities, and who in 
carrying out such work is required to apply the skill acquired pursuant to the provisions of 
sub-paragraphs (a)(i) and (ii) hereof. 

(c) Notwithstanding the provisions of sub-paragraphs (a)(i) and (ii) hereof, an employer shall 
classify an employee as a technical officer who for six months satisfactorily performs work 
which is of the same nature as required by paragraph (b) hereof and which requires the 
application of a similar standard of knowledge and/or engineering or scientific experience 
which has been acquired by other means than as provided for in sub-paragraphs (a)(i) and 
(ii) hereof. 

2.2 The Appellant/Claimant at first instance argued for the application of clause 13 (c) above. 
2.3 There was overwhelming evidence that the Appellant was engaged in technical duties satisfactorily 

for at least six months. 
GROUND 3 
3. The Learned Magistrate erred in fact and law when having erroneously found that the Respondent was 

engaged in the furniture industry found that the most convenient Award was the Furniture Trades Award. 
Particulars 

3.1 The Respondent was engaged in the engineering industry; 
3.2 The Award was a specialist award most appropriate to the work of the Appellant. 

ORDERS SOUGHT ON APPEAL 
1. That the appeal be upheld; 
2. That the mailer be referred back to the Industrial Magistrate’s Court to be dealt wit according to law.” 

BACKGROUND 
4 Mr Louis made claim pursuant to s83 of the Act alleging breaches by KDB of the Draughtsmen’s, Tracers’, Planners’ and 

Technical Officers’ Award 1979, No R 11 of 1979 (hereinafter called “the award”) between 15 August 1996 and 16 August 
2002. 

5 KDB employed Mr Louis from 4 May 1992 until 16 August 2002, including the period 15 August 1996 to 16 August 2002.  At 
all material times, he was employed in that branch of KDB’s business called K-Care. 

6 The claim was that for each pay week during the material time KDB failed to pay to Mr Louis the correct minimum rates and 
overtime.  He therefore claimed an amount which he alleged was underpaid, in the total of $24,439.10. 
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7 KDB denied that it was bound by the award and asserted that, given that it was engaged in the industry of furniture and 
equipment making, the Furniture Trades Industry Award No A 6 of 1984 (hereinafter called “the Furniture Trades Award”) 
applied to its business enterprises, and the work performed by Mr Louis is bound by the provisions of that award. 

8 KDB was not a named respondent to the award but was a named respondent in the schedule to the award under the category 
“Metal Furniture Making” to the Furniture Trades Award. 

9 The business “KDB Engineering Pty Ltd” trading as K-Care commenced in 1976 when Mr Kerry John Ford and two others 
commenced trading in partnership.  Initially, the business was conducted at premises in Osborne Park and then in Balcatta.  
However, in more recent times it has operated out of premises in Malaga with a sales warehouse in Melbourne.  The business 
used to fabricate brackets, plates and the like for use by businesses involved in the weights and measures industry.  It also 
involved itself in fabricating equipment for the bakery industry.  It also fabricated tube racks, trolleys, baking trays and the 
like. 

10 By January 1979, KDB became involved in jobbing work fabrication, including tube bending to a greater extent than it had 
previously, and also started making chairs, furniture and other rehabilitation equipment.  In due course, that work, the 
manufacture of chairs, furniture and other equipment for the use of persons who were frail aged or disabled, became the 
dominant part of the business’ work, and ultimately developed into a multi-million dollar business. 

11 It was when registered as a business in 1976 described as “general engineers”, but Mr Ford said in evidence that it really only 
carried on the business of fabrication. 

12 In February 1979, the business name “KDB Engineering” was taken over by Brentway Nominees Pty Ltd, of which Mr Ford 
and his partners were directors, as trustee for the Brentway Unit Trust. 

13 By about 1979 or 1980, the business had become significantly involved in the manufacture of home care furniture and 
rehabilitation equipment.  To distinguish its operations in that regard from the hospital furniture produced, the name “K Care” 
was used for such home care products manufactured, and that brand has continued since then. 

14 On 22 April 1987, Brentway Nominees Pty Ltd changed its name to “KDB Engineering Pty Ltd”. 
15 K-Care was, at all material times, a separately registered business name, on the evidence. 
16 In 1991, the company’s operation was divided into three separate divisions, being K Care, Kerry Equipment and Shoprider.  

K Care, by its operations, designed and manufactured aids for daily living for the aged and/or disabled and provided equipment 
for rehabilitation.  Thus, KDB, as K-Care, manufactured, at all material times, for hospitals, nursing homes, aged care homes 
and members of the general public for use within their own homes, a wide range of products including chairs, seats, stools, 
commodes, bedroom furniture, tables, bed rails and grabs, toilet aids, mobility devices including walkers, walking frames, 
crutches, walking sticks and cushions (see Mr Ford’s evidence at pages 190-191 to 196 of the transcript at first instance 
(hereinafter referred to as “TFI”)).  Other miscellaneous items for the aged and disabled were also produced. 

17 Kerry Equipment produced hospital equipment such as furniture, trolleys, instrument trolleys, patient trolleys and the like.  
However, the Shoprider division imported and marketed a wide range of electric wheel chairs and scooters for use by the aged 
and/or disabled. 

18 In its quality manual produced in early 2001, KDB as K Care promoted itself as being “one of Australia’s largest 
manufacturers of Healthcare and Hospital Equipment with agency infrastructure throughout Australia, New Zealand and 
expanding into the Asian region”. 

19 In early 2001, KDB employed some 60 people in Western Australia and had an Australia-wide network. 
20 In October 2002, Hills Industries Ltd acquired the businesses of “the K Care Group comprising K Care, Kerry Equipment and 

Shoprider”, but Mr Kerry Ford, the founder of the K Care Group, continued as managing director of the group. 
21 Mr Louis, throughout his employment, was employed by KDB Engineering Pty Ltd trading as K-Care, not KDB trading as 

Kerry Equipment, or Shoprider.  The clear evidence was that Kerry Equipment and K-Care were separate divisions with 
separate management (see Mr Slivkoff’s evidence and Mr Ford’s evidence). 

22 On 3 April 1992, Mr Louis was awarded an Advanced Certificate in Mechanical Engineering from the Department of 
Technical and Further Education, Wembley Campus. 

23 He then responded to an advertisement placed by Kerry Equipment which sought to employ the services of a suitably qualified 
draftsman.  He underwent various tests as part of the recruitment process and was unsuccessful.  Later, he was asked to come 
in and was interviewed.  He then started employment. 

24 Originally, he worked in the factory and carried out the duties of a labourer for about the first two to three months of his 
employment.  He said that the operations of the respondent consisted of pressing, steel fabrication, bending, welding, tooling, 
upholstery and assembling. 

25 He was then transferred into a newly completed office built for him and carried out drafting work for the next two years under 
the direct supervision of Mr John Catoni who was in charge of the “tool room” on behalf of K-Care. 

26 Mr Louis set about making records of the products that had been manufactured for some time.  He was engaged in making 
drawings and production cards for the products.  These cards prescribed the steps to be taken in making the product.  Then he 
became routinely involved in research and development, which involved putting ideas onto paper with the overriding criterion 
being that the end product would be cheap to manufacture.  He also recorded and collated all relevant information relating to 
the manufacture of the product. 

27 Mr Louis admitted in evidence that the drafting which he did, did not change that much.  He agreed (see pages 87-88 (TFI)) 
that apart from the addition of CAD/CAM to exhibit 5.4, that that exhibit was a reasonably accurate description of his duties.  
He said that the CAD/CAM computer package was used for injection moulds and tool rooms.   

28 “CAD” means Computer Assisted Drawing and “CAM” means computer assisted manufacturing.  He also gave evidence that 
he himself was involved in the selection of software.  He further said that he used the computer for drafting.  The computer 
was also used, he said, to operate a milling machine.  He asserted, in evidence, that his employer was doing mechanical 
engineering. 

29 He said in evidence that the ideas for the new products were essentially his. 
30 Early on, his work was carried out manually.  However, after two to three years of his employment, KDB purchased a 

computer for use by Mr Louis and he was trained to use the computer system.  He was qualified to use a computer.  He 
thereafter relied solely on it to draw and assist in manufacturing. 
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31 After he had worked for KDB as K Care for about five years, the operations were moved from Balcatta to Malaga.  Mr Louis 
said that he was, at Malaga, subject to the supervision of Mr Fred Slivkoff.  He said that Mr Slivkoff was more of a graphic 
designer.  Mr Slivkoff has a BA degree in Design from Curtin University.  Mr Slivkoff said that he did take the role of 
Mr Louis’ supervisor. 

32 Mr Louis gave evidence that two mechanical engineers joined the staff about six months before he left. 
33 He was told, he said, that, as a member of the R&D section ((ie) the research and development section) he did not fall under 

the same employment conditions as other employees.   
34 He also said that he became increasingly frustrated.  He was then placed on probation following many years of service.  His 

frustration, he said, was caused by KDB’s unwillingness to define his role and performance.  He was unable to pin his 
employer down on those issues, and, in the end, it was an issue over the final promulgation of an accurate duty statement 
which caused the irreconcilable differences that led to his resignation. 

35 He said that his last few years with KDB were unhappy, and, during that period, he was the subject of written warnings and 
was placed on probation.  He alleged and wrote to management that his position was being undermined for reasons unrelated to 
work performance.  He also was of opinion that he was an undervalued member of staff who was paid inadequately for the 
work which he did, work which went beyond mere drafting and included a number of duties which are listed at page 13 (AB1). 

36 During the last three to four years of his employment, he said, he worked a little under 42 hours for each week, and before that 
he had worked 42½ hours per week.  Therefore, his claim that he worked 40 hours per week, he said, was conservative. 

37 Mr Kerry John Ford was called by Mr Louis to give evidence.  He, Mr Ford, had been a director of KDB until late 2002.  His 
evidence generally was not inconsistent with the evidence given by Mr Louis.  He said that K-Care manufactured and 
distributed an entire range of disability and rehabilitation products including bedroom, bathroom and mobility equipment for 
the aged and disabled (see pages 152-153 (TFI)).  He said that he believed that the Furniture Trades Award binds KDB and its 
employees, and gave evidence that KDB is a named party to that award.  His evidence was that KDB carried out similar work 
and manufactured similar product to other named respondents within that award, many of whom are in direct competition with 
KDB.  Mr Ford said in evidence that K-Care was in the health care furniture and Kerry Equipment was in the hospital 
equipment furniture industry.  On the other hand, he also said in evidence that a number of named respondents to the award 
were in engineering, steel fabrication, steel mesh manufacturing, tube and pipe manufacturing and in foundry industries and 
none were in competition with KDB.  He said that the named respondents in the schedule to the award carried out operations 
which were essentially different to that of KDB.  That evidence which was not denied was part of the case of the applicant at 
first instance, not of the respondent. 

38 During the course of Mr Ford’s examination in chief and also during his cross-examination, it was clear that Mr Louis, 
although having an engineering qualification, was never employed to work in the capacity of an engineer, but that he utilised 
his engineering knowledge in the performance of his various duties. 

39 Mr Slivkoff gave similar evidence to Mr Louis about K-Care operations.  Mr Slivkoff also said that he worked for K-Care.  He 
said, too, that K-Care was run by a totally different management from Kerry Equipment.  He also agreed that most of K-Care’s 
production was chairs and furniture.  He said too, that Mr Louis’ work was drafting. 

FINDINGS AT FIRST INSTANCE 
40 The Industrial Magistrate found, summarised, as follows:- 

a) That he accepted the evidence given by Mr Louis relating to his duties and employment generally. 
b) That Mr Louis carried out the responsibilities and functions set out in exhibit 5.3. 
c) That he accepted that Mr Louis was involved in a vast range of drafting and designing work of a computer nature as 

depicted in exhibit 4.  Further, his involvement in projects was also considerable as is reflected in exhibits 18.1 to 
18.10. 

d) That he had a considerable involvement in the design and implementation of a vast range of products. 
e) That his involvement included designing, drawing, recording and signing off as to quality. 
f) That he accepted that Mr Louis’ involvement in design was certainly much greater than Mr Ford and Mr Slivkoff 

were prepared to give him credit for, and it was Mr Louis’ skill in design drafting which enabled KDB’s business to 
grow as it did. 

g) That there can be no doubt that he was, during the material period, involved in both design and drafting. 
h) That having regard to s37 of the Act and the scope clause of the award, the award itself identified the industries to 

which the award applied and was a “Donovan clause” (see R J Donovan and Associates Pty Ltd v FCU (1977) 
57 WAIG 1317 (IAC)). 

i) That, therefore, it was not necessary for the court to embark upon a detailed analysis of the business activities of the 
respondents to the award as the scope or coverage of the award is determinable by reference to the document itself. 

j) That headings in the schedule of respondents to the award are reflective of the industry within which the respective 
named employers are engaged.  Thus, it was unnecessary to embark upon a fact finding exercise to determine the 
industry to which the award relates. 

k) That the evidence clearly and overwhelmingly dictated that KDB was not engaged within an industry referred to in 
the schedule of respondents to the award. 

l) That the evidentiary material dictated that K Care was, during the material periods, engaged in the manufacture of 
furniture to be used either at home, in aged care facilities or hospitals.  The K Care catalogue was reflective of the 
nature of the product produced by K Care and albeit, with some exceptions, Mr Louis ostensibly manufactured 
furniture consisting of adjustable seating, shower commodes, bedroom furniture, toilet seats and bathroom and toilet 
accessories. 

m) That the labelling of furniture as equipment did not change its intrinsic characteristic as furniture. 
n) That the mere fact that the name of the company was KDB Engineering Pty Ltd did not of itself enable a conclusive 

inference to be drawn that its undertaking is one of engineering. 
o) That, for those reasons, the industry which it undertook was that of furniture making. 
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p) That, in any event, Mr Louis had not established that he fitted within the definition of “technical officer” or 
“draughtsman designing”, being classifications within the award, in particular because he did not achieve a 
diploma, an Advanced Certificate not being a diploma. 

q) That, in any event, even if the award did apply and there were two awards binding upon KDB, the specific award 
would override the general award and the award would not be “operative”. 

ISSUES AND CONCLUSIONS 
41 Since KDB was not a named respondent to the award, it was necessary for Mr Louis to establish that KDB was bound by the 

award so that it could be found that the award in its terms and pursuant to s37(1) of the Act, extended to and bound Mr Louis 
and KDB. 

42 S37(1) of the Act reads as follows:- 
“(1) An award has effect according to its terms, but unless and to the extent that those terms expressly provide 

otherwise it shall, subject to this section —  
(a) extend to and bind —  

(i) all employees employed in any calling mentioned therein in the industry or industries to 
which the award applies; and 

(ii) all employers employing those employees; 
and 

(b) operate throughout the State, other than in the areas to which section 3(1) applies.” 
43 I would add that the decision was not a discretionary decision as that term is defined in Norbis v Norbis [1986] 161 CLR 513 

and Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194. 
44 One major obstacle for the appellant to overcome was that by virtue of the terms of the Furniture Trades Award, particularly in 

the scope clause, clause 4, both parties were bound by and covered by that award by virtue of its terms and the plain words of 
s37(1).  Clause 4 of that award, which is the scope clause, prescribes:- 

“This award shall apply to the industries as carried on by representative employers referred to in Schedule “A” to 
this award and the employees of employers engaged in those industries and classified in clause 8 – Wages of this 
Award.” 

45 The decision was a decision on the facts and the law, and required to that end, the construction and interpretation of an award. 
46 Essentially, the application was decided by His Worship on the grounds that:- 

a) Mr Louis had not proven, on the balance of probabilities, that the award extended to him. 
b) Mr Louis had not established on the available evidence that he fitted within the definition of “technical officer” or 

“draughtsman designing”, being classifications within the award. 
c) In the event that both the award and the Furniture Trades Award were binding on the respondent, the specific award 

must override the general award. 
47 As a matter of fact, as the learned Magistrate found, and that finding is not in dispute on this appeal, Mr Louis worked in the 

R&D section and was engaged in computer assisted drafting, “documentation of tool paths”, and the creation of designs for 
both existing products as made, and for the creation and/or implementation of new designs and products within KDB’s 
business. 

48 The duties and functions prescribed in exhibit 5.3 (see page 15 (AB1), and pages 4-5 (AB3)), were what the learned Magistrate 
found were carried out.  That was not in dispute. 

49 The parties also agreed that the scope clause in the award, clause 4, is a “Donovan clause” (see R J Donovan and Associates 
Pty Ltd v FCU (op cit)). 

50 Clause 4. – Scope of the award reads as follows:- 
“This Award shall apply to all employees employed in the classifications defined in Clause 6. - Definitions of this 
Award and employed by employers engaged in the industries set out in the Schedule to this Award.” 

51 Awards are interpreted according to the well known principles laid down in Norwest Beef Industries Ltd and Derby Meat 
Processing Co Ltd v AMIEU (1984) 64 WAIG 2124 (IAC). 

52 This clause was clearly a “Donovan clause” (see R J Donovan and Associates Pty Ltd v FCU (op cit)), because, as Burt CJ said 
in R J Donovan and Associates Pty Ltd v FCU (op cit) at page 1318:- 

“The Award in my opinion relates to each of the industries “set out” by description in the schedule.  Hence for 
present purposes the question simply was whether the appellant employed the named worker in the “Business 
Consultants and/or Industrial and/or Management” industry.  The named employers under each industry as 
described in the schedule are no doubt intended to be within and perhaps to be fairly representative of that industry 
but in my opinion the industry to which the Award relates is to be ascertained by the words used to describe it and 
not by entering upon an enquiry as to the common object in the sense of Parker’s case sought to be attained by any 
named respondent and the workers employed by it.” 

53 Once the industry is ascertained, a finding of fact must be made to ascertain whether the activity carried on by the employer is 
covered by the description of that industry and whether that has been established as a matter of fact (see Bell-A-Bike Rottnest 
Pty Ltd v AFMEPKIU (2002) 82 WAIG 2655 (FB)). 

54 Accordingly, His Worship did not conduct any detailed analysis of the activities of the named respondents to the award. 
55 His Worship also held that the heading “Engineers – Fabricating”, “Engineers – General”, and “Engineers – Equipment and 

Materials Distribution” are descriptions of industries covered by the award.  He went on to hold that the award covered a 
number of industries which were clearly delineated and defined and rejected the respondent’s contrary submission (see page 25 
(AB1)). 

56 Mr Louis was required to establish all elements of his claim on the balance of probabilities. 
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57 Mr Louis’ case was that he was employed by KDB under the award because he,  the employee, was within the meaning of the 
scope clause employed, at all material times, by an employer engaged in one or more of the industries set out in the schedule to 
the award. 

58 In particular, Mr Louis’ case was that the respondent was engaged in the industries of “Engineers – Fabricating”, “Engineers – 
General”, or “Engineers – Equipment and Materials Distribution”.  There was clear and undisputed evidence that the 
respondent’s manufacturing process included the use of a milling machine, a tool shop, and the use of welders, toolmakers and 
seering machines. 

59 There was reference to the respondent’s name, “KDB Engineering Pty Ltd” in support of his case.  However, the mere name 
takes the matter no further in the face of all of the evidence of what actually was done. 

60 However, Mr Louis’ own case, adduced through the evidence of Mr Ford, was that the respondent’s industry was none of those 
named in the schedule to the award.  Its name, he said, did not reflect its industry.  Further, I would add that the use of some 
engineering staff did not, in the face of Mr Ford’s evidence and the other evidence, mean or establish that the industry in which 
KDB was engaged was engineering.  There was no evidence that the respondent was engaged in any way in the industry of 
engineering. 

61 The evidence was clear, and undisputed, that KDB manufactured and sold a wide range of furniture and related products for 
disabled and frail aged persons for use by them and by their carers in aged care facilities, hospitals and at home (see exhibits 8 
and 12 and pages 110-116, 137, 143, 190-196 and 238-240 (TFI)). 

62 These findings were not detracted from by the fact that Mr Louis was engaged in the design process.  He was clearly engaged 
in designing furniture and similar equipment.  This was furniture and the like, to be used by frail aged persons and disabled 
persons.  Even if they were not, there was no evidence that they were products of an engineering industry enterprise of any 
description.  There was no evidence that the respondent was engaged in the engineering, materials and equipment distribution 
industry, insofar as there is evidence of what that industry was.  The products manufactured were furniture and equipment 
designed for use by the persons referred to above. 

63 Further, and in any event, there was no or no sufficient evidence to establish that KDB was engaged in any industry referred to 
in clause 4 of the award or the schedule to it. 

64 Next, the award, in clause 6. – Definitions, provides a number of definitions of classifications within the award.  These include 
“Draughtsman Detail”, “Draughtsman Designing”, and “Technical Officer”. 

65 They all require that a person in such a classification should have qualified at the level of a diploma.  The clear evidence in 
exhibit 2 was that Mr Louis had not so qualified.  That, of course, meant that there was no or no sufficient evidence that he was 
employed within a classification referred to in the award. 

66 There was no evidence, therefore, that this case would be assisted by clause 6(6)(d) or clause 6(13)(c) of the award. 
67 Further, and cogently, the clear evidence was that Mr Louis was, within the meaning of clause 8(1)(v) of the Furniture Trades 

Award a furniture maker, group 5 employee, as defined, and engaged in furniture designing and/or drafting – computer aided 
drafting. 

68 There was conclusive evidence from Mr Ford (see pages 190-196 and 198-199 (TFI)) that the respondent was a named party to 
the Furniture Trades Award.  Once it is a named party to the award the respondent is bound by that award and that is an end of 
the matter. 

Finally 
69 There was no error established on the part of the learned Magistrate.  No ground of appeal was made out.  For those reasons, I 

would dismiss the appeal. 
70 For all of those reasons, no ground is made out. 
COMMISSIONER J H SMITH: 
71 I have had the benefit of reading in draft the reasons to be published by the President.  For the reasons His Honour gives, I 

agree the Appeal should be dismissed and I have nothing further to add. 
COMMISSIONER J L HARRISON: 
72 I have had the benefit of reading the Reasons for Decision of His Honour, the President.  I agree and have nothing to add. 
THE PRESIDENT: 
73 For those reasons the Full Bench dismissed the appeal. 

Order accordingly 
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Decision  Appeal dismissed 
Appearances 
Appellant  Ms K Wroughton (of Counsel), by leave 
Respondent  Mr D Jones, as agent 
 
 

Order 
This matter having come on for hearing before the Full Bench on the 3rd day of February 2004, and having heard Ms K Wroughton 
(of Counsel), by leave, and Mr D Jones, as agent, on behalf of the respondent, and the Full Bench having reserved its decision on 
the matter, and reasons for decision having been delivered on the 14th day of April 2004, it is this day, the 14th day of April 2004, 
ordered that appeal No. FBA 39 of 2003 be and is hereby dismissed. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 

 

FULL BENCH—Unions—Application for Alteration of Rules— 
2004 WAIRC 11427 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES IN THE MATTER OF AN APPLICATION BY THE ELECTRICAL CONTRACTORS’ 

ASSOCIATION OF WESTERN AUSTRALIA (UNION OF EMPLOYERS) PURSUANT TO S62 
OF THE ACT  

APPLICANT 
CORAM FULL BENCH 
  HIS HONOUR THE PRESIDENT P J SHARKEY 
  SENIOR COMMISSIONER A R BEECH 
  COMMISSIONER J F GREGOR 
DELIVERED TUESDAY, 11 MAY 2004 
FILE NO/S FBM 2 OF 2004 
CITATION NO. 2004 WAIRC 11427 
 
 
Catchwords  Industrial Law (WA) – Application to alter rules of an organisation – Alteration of name of the 

organisation – Compliance with legislation and relevant rules – Application granted – Industrial 
Relations Act 1979 (as amended), s6(e), s26(1)(a) and (c), s55, s56, s58(3), s59, s62 

Decision  Application granted 
Appearances 
Applicant   Mr C Martin (of Counsel), by leave, and with him Mr R Hale, 

 Secretary 
 
 

Reasons for Decision 
THE PRESIDENTAND SENIOR COMMISSIONER A R BEECH: 

INTRODUCTION 
1 This is an application brought by the above-named organisation (hereinafter called “the ECA”) pursuant to s62(2) of the 

Industrial Relations Act 1979 (hereinafter called “the Act”). 
2 At all material times, the ECA was an “organisation” as that term is defined in s7 of the Act, and, in fact, is and was an 

organisation of employers. 
3 By the application, the ECA seeks to delete the existing rule 1 – Name, and replace that with a new rule 1- Name, so that the 

name of the ECA is changed from “The Electrical Contractors’ Association of Western Australia Inc (Union of Employers)” to 
“The Electrical and Communications Association of Western Australia (Union of Employers)”.  There are other changes 
sought to be made to that rule, including a change of address of the applicant. 

4 Further, rule 3 – Qualification for Membership is sought to be altered by substituting a new rule for the existing one, which 
rule will expand coverage to persons who are electrical contractors or communications contractors, and expansion of the 
coverage.  The new rule, rule 3 - Qualification for Membership, reads as follows:- 

“Membership shall be open to any person who is either an Electrical Contractor or a Communications Contractor 
and whose is substantially engaged in the work usually performed by either an Electrical Contractor or a 
Communications Contractor. 
For the purposes of this clause: 
a) Electrical Contractor means a person who holds an Electrical Contractors Licence and who either is, or who 

employs at least one person who is, a person who holds an Electrical Worker’s Licence issued under the 
provisions of the Electricity (Licencing) Regulations 1991 (WA); and 
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b) Communications Contractor means a person is either performs, or who employs a person or persons who 
perform, work which is regulated by the Australian Communications Authority under the provisions of the 
Telecommunications Act 1997 (Cth).” 

5 The application is brought under s62 of the Act, which means that s55, s56 and s58(3) of the Act apply, as does s59, with such 
modifications as are necessary (s62(4)). 

S59 OF THE ACT 
6 S59(1) forbids the Full Bench from registering an organisation under a name identical with that by which any other 

organisation has been registered or which, by reason of its resemblance to the name of another organisation or body or for any 
other reason, is, in the opinion, of the Full Bench, likely to deceive or mislead any person. 

7 S59(2) requires that the registered name shall clearly indicate whether the organisation is an organisation of employers or an 
organisation of employees. 

8 Clearly, the Full Bench could not authorise the alteration of the name of an organisation which was in breach of the rule 
governing the original registration of the name of the organisation. 

THE APPLICATION – STATUTORY COMPLIANCE – COMPLIANCE WITH THE AMENDMENT OF RULES RULE 
AND THE RULES 

9 There was no objection to this application.  The application was duly signed by the organisation’s solicitor and agent, and all of 
the relevant regulations contained in the Industrial Relations Commission Regulations 1985 (as amended) were complied with. 

10 The Amendment of Rules rule is rule 28, and that reads as follows:- 
“The Rules of the Association shall be uniformly observed and may be added to, altered, amended or rescinded by 
resolution at any general or special meeting carried by a majority of two-thirds of the members voting thereon, 
provided that no such resolution may be proposed at any meeting unless at least one month's written notice of 
intention to submit such resolution be given prior to the meeting to the Secretary, who shall advise each member of 
the proposed motion. 
Provided however that at least 7 days previous notice specifying the time, place and objects of the meeting shall be 
given by publishing a copy of a notice thereof in a newspaper circulating generally in the State of Western Australia 
and by posting a copy of the notice in a conspicuous place outside the office of the Association.” 

11 In this case, in accordance with the Amendment of Rules rule, notice was duly given of the proposed resolutions to alter the 
rules and apply to this Commission for authority to do so, to all members on 10 November 2003.  Together with that notice 
there were forwarded the required notice of annual general meeting, a supplementary agenda paper, and a constitution 
discussion paper (see the statutory declaration of the executive director of the ECA, Mr Rodney James Hale, declared 
30 January 2004). 

12 The annual general meeting was also validly convened in accordance with rule 28 in that at least seven days notice specifying 
the time, place and objects of the meeting were given by publishing a copy of the notice of the meeting in a newspaper 
circulating generally in the State of Western Australia, namely “The West Australian” of 29 November 2003. 

13 Further, notice of the meeting was given by posting a copy of the notice in a conspicuous place outside the office of the 
association, namely beside the door of the office. 

14 I am therefore satisfied that the required notice of the meeting was given. 
15 At the annual general meeting of the ECA on 9 December 2003, which was quorate and at which two thirds of the members 

voted for the resolutions, the resolutions to alter the rules and apply to the Full Bench for authority to alter the rules, were 
validly passed. 

16 On 22 April 2004, according to a statutory declaration of Mr Hale declared on 29 April 2004, annexing a copy of the notice, a 
notice advising of the proposed amendments and of the decision to commence an application to alter the rules in accordance 
with the resolution of the annual general meeting, with the reasons provided for such proposed alterations, were sent by 
ordinary mail to each and every one of the members. 

THE ACT 
17 S55(1) of the Act was complied with. 
18 The requisite notice pursuant to s55(2) of the Act appeared in the Western Australian Industrial Gazette ((2004) 84 WAIG 668) 

on 24 March 2004, and the matter was not listed for hearing until 3 May 2004 which was more than 30 days after the notice 
appeared in the gazette.  I am therefore satisfied and find that s55(2) and (3) were complied with. 

19 Because of the steps to which I have referred above, and for the reasons which I have expressed above, I am satisfied and find 
that:- 
a) The application had been authorised in accordance with the rules of the applicant, the ECA. 
b) Reasonable steps had been taken to adequately inform the members of the ECA of the intention of 

the ECA to apply for registration of the alteration. 
20 I am also satisfied and find that reasonable steps had been taken to adequately inform the members of the proposed alterations 

and of their right of objection to the Registrar under s55(4)(a) and (b) of the Act. 
21 I am also satisfied that s55(4)(a) and (b) had been complied with. 
22 I am also satisfied under s55 of the Act and find that, having regard to the structure of the organisation, and, in all of the 

circumstances before me, the members had been afforded a reasonable opportunity to make objection (see s55(4)). 
23 I am also satisfied that s55(4)(c) had been complied with and so find in that there was no objection to the making of the 

application or the proposed alterations by any member of the ECA. 
24 I am also satisfied and find that s55(4)(d) and (e) have been complied with. 
25 I am satisfied that s55(5) is relevant to this application, there being an application to alter the eligibility rule of the ECA.  There 

is no evidence of overlapping, and, indeed, we were informed from the bar table that there was no eligibility rule in any 
organisation to cover employers within the proposed alteration to the eligibility rule, rule 3, of the ECA. 
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26 I am therefore satisfied that s55 presents no impediment to giving authority to register these alterations. 
27 The relevant requirements of s56(1) and (2) of the Act are not really relevant in this case since they are already contained in the 

rules. 
28 S59 of the Act has been complied with, as I find, there being no evidence that the name is identical to or that it resembles any 

other registered organisation; nor is there any evidence, in my opinion, in the name itself or otherwise that for any reason the 
name is likely to deceive or mislead any person.  Indeed, the evidence was to the contrary.  I am satisfied and so find.  The 
name as altered, as I find, still clearly indicates that the ECA is an organisation of employers and complies, as I find, with 
s59(2) of the Act.  I am satisfied and so find. 

29 I am also satisfied, on the merits, that the application should be granted for the following reasons. 
30 The name of the association is changed to reflect the broadening of the association’s membership to include communications 

contractors and such an amendment is correct. 
31 In addition, the qualification of membership is one to allow persons engaged in the communications industry, being persons 

engaged in the industry regulated by the Australian Communications Authority under the provisions of the 
Telecommunications Act 1997 (Cth) to become eligible for membership.  Many of these contractors, that is communications 
contractors, are also electrical contractors or have acted as electrical contractors in the past, and it is the submission of the ECA 
that their interests are closely aligned to those of electrical contractors.  I am satisfied that that is the case.  It is therefore 
appropriate, as it was submitted, to extend membership to them. 

32 As a result of these findings, I am satisfied and find that s26(1)(a) and s26(1)(c) of the Act, having regard to the interests of the 
organisation and its members, require that the orders sought be made, and, further, I am satisfied and find that the objects, s6(e) 
of the Act, are complied with and advanced by the Full Bench making the orders sought. 

33 For those reasons, I agreed with my colleagues to grant the application. 
COMMISSIONER J F GREGOR: 
34 I have had the benefit of reading the Decision of His Honour the President in draft.  Like he I am satisfied that the application 

complies with the statute and that on the merits that the application should be granted.  I too am satisfied that s.26(1)(a) and 
s.26(1)(c) of the Act require that orders should be made to grant the application and I would do so. 

THE PRESIDENT: 
35 For those reasons, the application was granted. 

 

2004 WAIRC 11332 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES IN THE MATTER OF AN APPLICATION BY THE ELECTRICAL CONTRACTORS’ 
ASSOCIATION OF WESTERN AUSTRALIA (UNION OF EMPLOYERS) PURSUANT TO S62 
OF THE ACT 

APPLICANT 
CORAM FULL BENCH 
  HIS HONOUR THE PRESIDENT P J SHARKEY 
  SENIOR COMMISSIONER A R BEECH 
  COMMISSIONER J F GREGOR 
DELIVERED MONDAY, 3 MAY 2004 
FILE NO/S FBM 2 OF 2004 
CITATION NO. 2004 WAIRC 11332 
 
 
Decision  Application granted 
Appearances 
Applicant   Mr C Martin (of Counsel), by leave, and with him Mr R Hale,  
  Secretary 
 
 

Order 
This matter having come on for hearing before the Full Bench on the 3rd day of May 2004, and having heard Mr C Martin (of 
Counsel), by leave, and with him Mr R Hale, Secretary, on behalf of the applicant organisation, and the Full Bench having heard 
and determined the matter, and the Full Bench having determined that reasons for decision will issue at a future date, and the 
applicant herein having waived its rights pursuant to s35 of the Industrial Relations Act 1979 (as amended), it is this day, the 3rd day 
of May 2004, ordered as follows:- 

THAT the Registrar be and is hereby authorised to register the following alterations to Rule 1 - Name and Rule 3 – 
Qualification for Membership, of the above-mentioned organisation:- 
(1) Delete the existing Rule 1 – Name and substitute therefor the following new Rule 1 - Name:- 

“The name of the Association shall be “The Electrical and Communications Association of Western 
Australia (Union of Employers)”. The registered office of the Association at which the business of 
the Association shall be conducted shall be at 22 Prowse Street, West Perth or at such other place or 
places as the Management Committee shall from time to time decide.” 

(2) Delete the existing Rule 3 – Qualification for Membership and substitute therefor the following new Rule 3 
- Qualification for Membership:- 
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“Membership shall be open to any person who is either an Electrical Contractor or a 
Communications Contractor and whose is substantially engaged in the work usually performed by 
either an Electrical Contractor or a Communications Contractor. 

For the purposes of this clause: 
(a) Electrical Contractor means a person who holds an Electrical Contractors Licence and who 

either is, or who employs at least one person who is, a person who holds an Electrical 
Worker’s Licence issued under the provisions of the Electricity (Licencing) Regulations 
1991 (WA); and  

(b) Communications Contractor means a person is either performs, or who employs a person or 
persons who perform, work which is regulated by the Australian Communications Authority 
under the provisions of the Telecommunications Act 1997 (Cth).” 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 

 

PUBLIC SERVICE ARBITRATOR—Awards/Agreements— 
Variation of— 

2004 WAIRC 11398 

GRAYLANDS SELBY-LEMNOS AND SPECIAL CARE HEALTH SERVICES AWARD 1999 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

 -v- 
 HONOURABLE MINISTER FOR HEALTH IN HIS CAPACITY AS THE HOSPITAL BOARD 

FOR METROPOLITAN HEALTH SERVICES AND THE CIVIL SERVICE ASSOCIATION OF 
WESTERN AUSTRALIA INCORPORATED 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE OF ORDER MONDAY, 10 MAY 2004 
FILE NO P 3 OF 2004 
CITATION NO. 2004 WAIRC 11398 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Mr J Ross on behalf of the Minister for Health and there being no 
appearance on behalf of the Civil Service Association of Western Australia Incorporated, and by consent, the Public Service 
Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Graylands Selby-Lemnos and Special Care Health Services Award 1999 (No. PSAA 1 of 1999) be varied in 
accordance with the following Schedule and that such variation shall have effect on and from the 10th day of May 2004. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
1. Clause 2. – Arrangement:  Delete this clause and insert the following in lieu thereof: 
1. Title 
1B. Minimum Adult Award Wage 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 
6. Definitions 
7. Contract of Service 
8. Certificate of Service 
9. Part Time Employment 
9A. Casual Employment 
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10. Salaries 
11. Salaries Specified Callings  
11A. Arbitrated Safety Net Adjustment 
12. Annual Increments 
13. Payment of Salaries 
14. Higher Duties Allowance 
15. Deleted 
16. Hours 
17. Shift Work Allowance 
18. Overtime Allowance 
19. Annual Leave 
20. Public Holidays 
21. Long Service Leave 
22. Sick Leave 
23. Maternity Leave 
24. Leave Without Pay 
25. Study Leave 
26. Short Leave 
27. Leave to Attend Union Business 
28. Trade Union Training Leave 
29. Leave For Training With Defence Force Reserves 
30. Camping Allowance 
31. District Allowance 
32. Disturbance Allowance 
33. Diving Allowance 
34. Flying Allowance 
35. Motor Vehicle Allowance 
36. Property Allowance 
37. Protective Clothing Allowance 
38. Relieving Allowance 
39. Removal Allowance 
40. Sea Going Allowance 
41. Transfer Allowance 
42. Travelling Allowance 
43. Weekend Absence From Residence 
44. Preservation of Rights 
45. Time and Salaries Record 
46. Notification of Change 
47. Right of Entry 
48. Copies of Award 
49. Establishment of Consultative Mechanisms 
50. Award Modernisation 
51. Special Conditions 
52. Transition 
53. Allowances 
54. Adjustment of Salaries 
55. Amalgamation of Salary Classes 
56. Leave for International Sporting Events 
57. Witness and Jury Service 
58. Liberty to Apply 
59. Salary Packaging 
60. Dispute Settlement Procedure 
 Schedule A  Salaries 
 Schedule B  Salaries - Specified Callings 
 Schedule C  Camping Allowance 
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 Schedule D  District Allowance 
 Schedule E  Motor Vehicle Allowance 
 Schedule F  Motor Vehicle Allowance 
 Schedule G  Motor Cycle Allowance 
 Schedule H  Overtime 
 Schedule I  Travelling, Transfer and Relieving Allowance 
 Schedule J  Shiftwork Allowance 
 Schedule K  Diving, Flying and Seagoing Allowance 
 Schedule L  Named Parties 
 Schedule M  HSU Callings 
2. Clause 4. – Scope:  Delete this clause and insert the following in lieu thereof: 
This Award shall extend to and bind: 
(1) all Government Officers employed at Graylands Selby-Lemnos and Special Care Health Services (GSL) by the 

Metropolitan Health Service Board in any calling in which they are eligible for membership of the Health Services Union 
of Western Australia (Union of Workers) (the HSU);  including all salaried employees (being professional administrative, 
clerical, technical and supervisory employees) (including any employed in the callings listed in Schedule M to this 
Award) 

(2) the HSU; 
(3) the CSA to the extent that the organisation had eligible financial members employed by the employer at GSL on the 6th 

of May 1998, who continue to be a member and be employed at GSL, in any calling in which they are eligible for 
membership of the CSA; and 

(4) the Metropolitan Health Service Board, or its successor (the employer); 
(5) provided that the Award shall not extend the coverage of the HSU or the CSA to, or bind the employer in regard to, any 

employees employed in callings which at the 6th of July 1995 would have made the employees eligible for coverage by 
an Award or Agreement of the Australian Liquor, Hospitality & Miscellaneous Workers Union." 

(6) Provided that the Hospital Salaried Officers Award 1968 (No. 39 of 1968) shall apply to an employee, instead of this 
Award, where an employee states in writing that he or she wishes the Hospital Salaried Officers Award to apply to him or 
her instead of this Award. 

(7) This Award does not apply to persons who commence employment after the date on which subclause (6) takes effect. 
3. Clause 6. – Definitions:  Delete this clause and insert the following in lieu thereof: 
In this award, the following expressions shall have the following meaning:- 
"Administrative Instruction" means administrative instruction published in accordance with Section 19 of the Public Service Act 
1978. 
“CSA” means Civil Service Association of Western Australia Incorporated. 
“Employer” means the Metropolitan Health Service Board. 
"GSL" means at Graylands Selby-Lemnos and Special Care Health Services 
"Headquarters" means the place in which the principal work of an officer is carried out, as defined by the Employer. 
"HSU" means the Health Services Union of Western Australia (Union of Workers) 
"Metropolitan Area" means that area within a radius of fifty (50) kilometres from the Perth City Railway Station. 
"Officer" means a Government officer within the meaning of the Industrial Relations Act 1979. 
"Unions" means the Civil Service Association of Western Australia (Inc) and the Health Services Union of Western Australia 
(Union of Workers) 
4. Clause 60. – Dispute Settlement Procedure:  Delete subclause (7) of this clause and insert the following in lieu 

thereof: 
(7) Definitions 
 For the purpose of this procedure: 
 "employer" means the officer nominated at each work site. 
 "relevant union" means the CSA where the employee concerned is a member of that union, or, in all other cases, the HSU. 
 "senior officer" means an officer nominated by management. 
 "industry wide issues" include issues affecting more than one work site or claims seeking variations to an award. 
 "work site" means as agreed between the parties. 
5. Schedule L - Named Parties:  Delete this schedule and insert the following in lieu thereof: 
The Civil Service Association of Western Australia Incorporated. 
The Health Services Union of Western Australia (Union of Workers) 
The Metropolitan Health Service Board 
6. Schedule M – HSOA Callings:  Delete the title to this schedule and insert the following in lieu thereof: 

SCHEDULE M - HSU Callings 
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2004 WAIRC 11286 
HOSPITAL SALARIED OFFICERS' AWARD 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
 -v- 
 THE HONOURABLE MINISTER FOR HEALTH IN HIS CAPACITY AS THE HOSPITAL 

BOARD FOR METROPOLITAN HEALTH SERVICES, WA COUNTRY HEALTH SERVICES 
AND SOUTH WEST HEALTH BOARD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE OF ORDER WEDNESDAY, 28 APRIL 2004 
FILE NO P 5 OF 2004 
CITATION NO. 2004 WAIRC 11286 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Ms C Glenn on behalf of the respondents, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers’ Award 1968 (No. 39 of 1968) be varied in accordance with the following Schedule 
and that such variation shall have effect on and from the 27th day of April 2004. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
 

SCHEDULE 

Clause 30. - District Allowance:  Delete subclause (7) of this clause and insert the following in lieu thereof: 
(7) DISTRICT ALLOWANCES 

(a) Officers without dependants [Subclause (2)(a)] 

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT NO. STANDARD EXCEPTIONS TO $ p.a 

 RATE STANDARD RATE  
 $ p.a. TOWN OR PLACE  
    

6 3,396 Nil Nil 
5 2,779 Fitzroy Crossing 3,742 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 3,477 
  Marble Bar  
  Wittenoom  
  Karratha 3,272 
  Port Hedland 3,044 

4 1,400 Warburton Mission 3,761 
  Carnarvon 1,318 

3 882 Meekatharra 1,400 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  

2 663 Kalgoorlie 212 
  Boulder  
  Ravensthorpe 836 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  

1 Nil Nil Nil 
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(b) Officers with dependants [Subclause (2)(b)] 
Double the appropriate rate as prescribed in (a) above for officers without dependants. 
The allowances prescribed in this subclause shall operate from the beginning of the first pay period 
commencing on or after July 1, 2003. 

 

 

2004 WAIRC 11287 

HOSPITAL SALARIED OFFICERS' AWARD 1968 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

 -v- 
 HONOURABLE MINISTER FOR HEALTH IN HIS CAPACITY AS THE HOSPITAL BOARD 

FOR METROPOLITAN HEALTH SERVICES AND OTHERS  
RESPONDENT 

CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE OF ORDER WEDNESDAY, 28 APRIL 2004 
FILE NO P 7 OF 2004 
CITATION NO. 2004 WAIRC 11287 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Ms C Glenn on behalf of the respondents, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers’ Award 1968 (No. 39 of 1968) be varied in accordance with the following Schedule 
and that such variation shall have effect on and from the 27th day of April 2004. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 

Clause 25. – Removal Allowance: 
A. Delete subclause (1)(b) of this clause and insert the following in lieu thereof: 
(b) The employee shall be reimbursed by the new employer:- 

(i) The actual reasonable cost of conveyance for the employee and dependants. 
(ii) The actual cost (including insurance) of the conveyance of an employee's household furniture, effects 

and appliances up to a maximum volume of 35 cubic metres, provided that a larger volume may be 
approved by the employer in special cases. 

(iii) An allowance of $520.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport furniture, effects and 
appliances. 

Provided that the employer is satisfied that the value of household furniture, effects and appliances moved by 
the employee is at least $3,114.00. 

B. Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) Where an employee occupies hospital accommodation where furniture is provided and as a consequence is obliged to 

store furniture, the employee shall be reimbursed the actual cost of such storage up to a maximum allowance of $966.00 
per annum.  Actual cost is deemed to include the premium for adequate insurance coverage of the value of the furniture 
stored.  An allowance under this subclause shall not be paid for a period in excess of four years without the approval of 
the employer. 
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2004 WAIRC 11399 

HOSPITAL SALARIED OFFICERS' AWARD 1968 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

 -v- 
 THE HONOURABLE MINISTER FOR HEALTH IN HIS CAPACITY AS THE HOSPITAL 

BOARD FOR METROPOLITAN HEALTH SERVICES, WA COUNTRY HEALTH SERVICES 
AND SOUTH WEST HEALTH BOARD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE OF ORDER MONDAY, 10 MAY 2004 
FILE NO P 4 OF 2004 
CITATION NO. 2004 WAIRC 11399 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Mr J Ross on behalf of the respondents, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers’ Award 1968 (No. 39 of 1968) be varied in accordance with the following Schedule 
and that such variation shall have effect on and from the 10th day of May 2004. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
1. Clause 3. – Scope:  Delete this subclause (2) of this clause and insert the following in lieu thereof: 
(2) Subject to the provisions of Clause 4. - Scope, of the Graylands Selby-Lemnos and Special Care Health Services Award 

1999 and further to subclause (1) of this Clause, this award shall extend to and bind- 
 (a) workers employed by the Board of the Metropolitan Health Services at Graylands Selby-Lemnos and Special 

Care Health Services, with effect from the date on which this subclause takes effect, in any calling in which 
they are eligible for membership of the Health Services Union of Western Australia Union of Workers) (the 
HSU); including all salaried workers (being professional administrative, clerical, technical, and supervisory 
workers) (including any employed in the callings listed in Schedule I to this Award): 

 (b) the HSU; and 
 (c) the Board of the Metropolitan Health Services; 
 (d) provided that the coverage of this award as specified by this subclause, shall not extend the coverage of the 

HSU to, or bind the employer in regard to any workers employed in callings which at 6 July 1995 would have 
made them eligible for coverage by an award or agreement of the Australian Liquor, Hospitality & 
Miscellaneous Workers’ Union. 

2. Clause 6. – Definition:  Immediately following subclause (6) of this clause insert new subclause (7) as follows: 
(7) "Union" shall mean the Health Services Union of Western Australia (Union of Workers). 
3. Schedule G - List of Respondents - Party to the Award:  Delete this schedule and insert the following in lieu 

thereof: 
PARTY TO THE AWARD: 
Health Services Union of Western Australia (Union of Workers) is a named party to this Award. 
RESPONDENTS: 
The Boards of Management of: 
 Royal Perth Hospital 
 Wellington Street 
 PERTH  WA  6000 
 Sir Charles Gairdner Hospital 
 Verdun Street 
 SHENTON PARK  WA  6008 
 Fremantle Hospital 
 Alma Street 
 FREMANTLE   WA  6160 
 Princess Margaret Hospital 
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 Thomas Street 
 SUBIACO  WA  6008 
 King Edward Memorial Hospital 
 Bagot Road 
 SUBIACO  WA  6008 
 Perth Dental Hospital 
 Goderich Street 
 PERTH  WA  6000 
 Beverley Districk Hospital 
 BEVERLEY  WA  6304 
 Boddington District Hospital 
 BODDINGTON  WA  6390 
 Bridgetown District Hospital 
 BRIDGETOWN  WA  6255 
 Bruce Rock Memorial Hospital 
 BRUCE ROCK  WA  6418 
 Corrigin District Hospital 
 CORRIGIN  WA  6375 
 Cunderdin District Hospital 
 CUNDERDIN  WA  6407 
 Dalwallinu District Hospital 
 DALWALLINU  WA  6609 
 Dumbleyung District Hospital 
 DUMBLEYUNG  WA  6350 
 Gnowangerup District Hospital 
 GNOWANGERUP  WA  6335 
 Goomalling District Hospital 
 GOOMALLING  WA  6460 
 Harvey District Hospital 
 HARVEY  WA  6220 
 Jerramungup District Hospital 
 JERRAMUNGUP  WA  6337 
 Kalamunda District Community Hospital 
 KALAMUNDA  WA  6076 
 Kellerberrin Memorial Hospital 
 KELLERBERRIN  WA  6410 
 Kojonup District Hospital 
 KOJONUP  WA  6395 
 Kondinin District Hospital 
 KONDININ  WA  6367 
 Kukerin District Hospital 
 KUKERIN  WA  6352 
 Kununoppin and District Hospital 
 KUNUNOPPIN  WA  6489 
 Moora District Hospital 
 MOORA  WA  6510 
 Morawa District Hospital 
 MORAWA  WA  6623 
 Mullewa District Hospital 
 MULLEWA  WA  6630 
 Murray District Hospital 
 PINJARRA  WA  6208 
 Nannup District Hospital 
 NANNUP  WA  6275 
 Narembeen District Hospital 
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 NAREMBEEN  WA  6369 
 Norseman District Hospital 
 NORSEMAN  WA  6443 
 North Midlands District Hospital 
 THREE SPRINGS  WA  6519 
 Northampton District Hospital 
 NORTHAMPTON  WA  6535 
 Northcliffe District Hospital 
 NORTHCLIFFE  WA  6262 
 Numbala-Nunga - Derby Nursing Home and Hospital 
 DERBY  WA  6721 
 Pemberton District Hospital 
 PEMBERTON  WA  6260 
 Pingelly District Hospital 
 PINGELLY  WA  6308 
 Plantagent District Hospital 
 MT BARKER  WA  6324 
 Quairading District Hospital 
 QUAIRADING  WA  6383 
 Ravensthorpe District Memorial Hospital 
 RAVENSTHORPE  WA  6346 
 Rottnest Island Hospital 
 ROTTNEST  WA  6161 
 Southern Cross District Hospital 
 SOUTHERN CROSS  WA  6426 
 Upper Blackwood and Districts Soldiers' 
 Memorial Hospital 
 BOYUP BROOK  WA  6224 
 Warren District Hospital 
 MANJIMUP  WA  6258 
 Williams District Hospital 
 WILLIAMS  WA  6391 
 Wongan Hills District Hospital 
 WONGON HILLS  WA  6603 
 Wyalkatchem-Koorda and Districts Hospital 
 WYALKATCHEM  WA  6485 
 Yalgoo District Hospital 
 YALGOO  WA  6635 
 Yarloop District Hospital 
 YARLOOP  WA  6218 
 And to the Minister for Health 
 3rd Floor, "C" Block 
 189 Royal Street 
 EAST PERTH  WA  6004   Being the Board of Management of:- 
 Albany Regional Hospital 
 Armadale-Kelmscott District Hospital 
 Augusta District Hospital 
 Bentley Hospital 
 Broome District Hospital 
 Bunbury Regional Hospital 
 Busselton District Hospital 
 Carnarvon District Hospital 
 Collie District Hospital 
 Dampier Hospital 
 Denmark District Hospital 
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 Derby Regional Hospital 
 Donnybrook District Hospital 
 Dwellingup Nursing Post 
 Esperance District Hospital 
 Exmouth District Hospital 
 Geraldton Regional Hospital 
 Hawthorn Hospital 
 Kalgoorlie Regional Hospital 
 Katanning District Hospital 
 Kununurra District Hospital 
 Lake Grace District Hospital 
 Laverton District Hospital 
 Leonora District Hospital 
 Marble Bar District Hospital 
 Margaret River District Hospital 
 Meekatharra District Hospital 
 Menzies Nursing Post 
 Merredin District Hospital 
 Mount Henry Hospital 
 Mount Magnet District Hospital 
 Narrogin Regional Hospital 
 Newman Hospital 
 Norseman District Hospital 
 Northam Regional Hospital 
 Onslow District Hospital 
 Osborne Park Hospital 
 Paraburdoo Hospital 
 Pemberton District Hospital 
 Port Hedland Regional Hospital 
 Rockingham-Kwinana District Hospital 
 Roeburne District Hospital 
 Sunset Hospital 
 Swan District Hospital 
 Telfer Nursing Post 
 Tom Price Hospital 
 Wagin District Hospital 
 West Kambalda Nursing Post 
 Wickepin District Hospital 
 Wiluna Nursing Post 
 Wittenoom District Hospital 
 Woodside Maternity Hospital 
 Wooroloo Hospital 
 Wyndham District Hospital 
 York District Hospital 
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AWARDS/AGREEMENTS—Variation of— 
2004 WAIRC 10849 

AWU GOLD (MINING AND PROCESSING) AWARD 1993 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 
UNION OF WORKERS 

APPLICANT 
 -v- 
 KALGOORLIE CONSOLIDATED GOLD MINES PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE OF ORDER  MONDAY, 8 MARCH 2004 
FILE NO. APPLICATION 1821 OF 2003 
CITATION NO. 2004 WAIRC 10849 
 
 
Result Award varied 
Representation 
Applicant Mr M D Llewellyn 
Respondents Ms N Wainwright (as agent) 
 Mr K J Dwyer (as agent) 
 
 

Order 
Having heard Mr M D Llewellyn on behalf of the Applicant and Ms N Wainwright and Mr K J Dwyer as agents on behalf of the 
Respondents and by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders – 

THAT the AWU Gold (Mining and Processing) Award 1993 No. A1 of 1992 be varied in accordance with the following 
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after 8 
March 2004 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 

1. Clause 2. – Arrangement:  Delete the words "22.  Sick Leave" and the words "36.  Maternity Leave" and insert 
the following in lieu therof: 

22. Sick Leave and Carer's Leave 
36. Parental Leave 
2. Clause 7. – Shift Work:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) A shift employee, in addition to that employee's ordinary rate of pay, shall be paid an additional flat payment of $10.50 

per rostered afternoon or night shift.   
3. Clause 9. – Rest Breaks and Recall to Work – All Employees:  Delete subclause (4) of this clause and insert the 

following in lieu thereof: 
(4) An employee who without notification on the prior day or shift is required to work overtime shall be supplied with a meal 

(or $8.80 in lieu) when that employee works more than one hour beyond the rostered ordinary hours of the day or shift.   
4. Clause 16. – Wage Rates:  Delete subclauses (1), (2) and (4) of this clause and insert the following in lieu thereof: 

(1) Underground Total Weekly Minimum Rate 
  (Includes Industry Allowance) 

 $ 
Group 1 508.60 
Trucker  
Toolcarrier  
Salvage Person  
Pass Runner  
Group 2 522.40 
Pipe Sampler  
Sampler  
Popper Machineperson  
Diamond Drillers Assistant  
Air Hoist Operator  
Ventilation Person  
Pump Attendant (as distinct from Pumpperson)  



1092 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

 

 
Hydraulic Fill Operator  
Group 3 527.60 
Platelayer  
Train Crew  
Mechanical Loader Operator  
Scraper Hauler Operator  
Braceperson  
Group 4 532.40 
Scaler  
Pumpperson (engaged dewatering a mine)  
Group 5 540.40 
Rock Drill Person in other places  
Rock Bolter  
Powder Monkey  
Percussion Drill Operator  
Sanitary Person  
Crusher Operator  
Group 6 549.20 
Rock Drill Person in Rises  
Rock Drill Person in Winzes  
Raise Drill Operator  
In-The-Hole-Hammer Operator  
Diamond Driller up to 15kw  
Timberman  
Group 7 557.50 
Rock Drill Person in Shaft  
Timberman in Shaft  
Diamond Driller over 15kw  
Group 8 565.60 
Diesel Truck and Loader Operator  
Diesel Personnel Carrier Operator  
Group 9 578.30 
Hydraulic Jumbo Drill Operator  
  

 
(2) (a) Mining - Open Cut Total Weekly Minimum Rate 
  (Includes Industry Allowance) 

 $ 
Mine Employee - Grade 1 509.50 
Labourer  
Spotter  
Sampler  
Mine Employee - Grade 2 531.90 
Blast Crew  
Trainee - Mobile Plant Operator  
Serviceperson  
Production  
Driller  
Mine Employee - Grade 3 574.10 
Trained - Mobile Plant Operator  
Serviceperson  
Production  
Driller  
Mine Employee - Grade 4 583.70 
Shot Firer  
Skilled - Mobile Plant Operator  
Serviceperson  
Production  
Driller  
  
Mine Employee - Grade 5 597.20 
Multiskilled  
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 (b) Ore Processing Total Weekly Minimum Rate 
 (Includes Industry Allowance) 

 $ 
Process Operator - Grade 1 501.80 
Process Operator - Grade 2 518.80 
Process Operator - Grade 3 535.30 
Process Operator - Grade 4 551.10 
Process Operator - Grade 5 583.70 
Laboratory  
Laboratory Employee - Grade 1 501.80 
Laboratory Employee - Grade 2 518.80 
Laboratory Employee - Grade 3 535.30 
Laboratory Employee - Grade 4 551.10 
Laboratory Employee - Grade 5 583.70 

 
 (c) Mine Services Employees (MSE) Total Weekly Minimum Rate 
 (Including Industry Allowance) 

 $ 
MSE - Grade 1 509.50 
MSE - Grade 2 526.10 
MSE - Grade 3 542.30 

 

(4) Leading Hands 
In addition to the highest relevant wage rates for his or her classification an employee appointed as a leading hand shall be 
paid per week, the following - 

(a) In charge of not less than three and not more than ten other employees $18.80 
(b) In charge of more than ten and not more than twenty other employees $28.30 
(c) In charge of more than twenty employees  $36.70 

5. Clause 17. – Allowances:  Delete this clause and insert the following in lieu thereof: 
17. - ALLOWANCES 

(1) Industry Allowance 
(a) Each employee shall be paid the all purpose allowance of $86.80 per week which is included in the total 

minimum wage of the Wage Schedule of Clause 16. - Wage Rates of this award.  The make up of the total wage 
including the industry allowance is shown in Appendix 1. 

(b) The allowance recognises, and is in payment for all aspects of work in the industry including the location and 
nature of individual operations within it. 

(2) Height Money: An employee shall be paid an allowance of $1.45 flat each day for work at a height of 15.5 metres or more 
above the nearest horizontal plane.  

(3) An employee assisting a tradesperson shall, when the tradesperson is in receipt of a disability allowance, be paid an equal 
disability allowance. 

(4) Travel 
(a) If transport to and from the job is not provided by the employer, a travelling allowance of $4.50 per day shall be 

paid where an employee's usual place of residence is more than 30 kilometres from the job by the shortest 
practicable route. 

(b) The allowance specified in this subclause shall be paid to an employee to compensate for excess travelling 
expenses from an employee's usual place of residence to the place of work and return. 

(c) The allowance shall not be paid where the employee has refused company provided accommodation and has 
elected to live elsewhere. 

(5) First Aid 
Any qualified person appointed by the employer to perform first aid duties shall be paid an additional flat allowance of 
$2.00 per shift.  

(6) Wet Places 
An employee working in wet places shall be paid an allowance of $1.70 per day or shift or part of a day or shift provided 
that: 
(a) The allowance shall not be payable to employees working on natural surfaces made wet by rain. 
(b) Where waterproof boots and clothing are provided by the employer, no claim shall be allowed under this 

provision for wet feet or clothing.  The employee shall be paid the allowance where the employees clothing 
have become wet, notwithstanding the wearing of protective clothing and boots.  

(c) Where an employee is compelled to work in water to thigh level the employee shall receive the allowance. 
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(d) A place shall be deemed to be wet when water other than rain is continually dropping from overhead so as to 
saturate the clothing of the employee if unprotected or when the water in the place where the employee is 
standing is over 2.5 centimetres deep and the employee has not been supplied with waterproof boots. 

6. Clause 22. – Sick Leave:  Delete Clause Number and Title and insert the following in lieu thereof: 
22. – SICK LEAVE AND CARER'S LEAVE 

7. Clause 22. – Sick Leave and Carer's Leave:  Immediately following subclause (5) of this clause insert the following 
new subclauses: 

(6) Use of Sick Leave 
(a) An employee with responsibilities in relation to either members of their immediate family or members of their 

household who need their care and support shall be entitled to use, in accordance with this subclause, any sick 
leave entitlement for absences to provide care and support for such persons when they are ill or injured.  Such 
leave shall not exceed five (5) days in any calendar year and is not cumulative. 

(b) The employee shall provide evidence to the employer as to the fact of illness or injury of the person and the 
requirement for the care and support that would satisfy a reasonable person. 

(c) The entitlement to use sick leave is subject to: 
(i) The employee being responsible for the primary care of the person concerned; and 
(ii) The person concerned being either a member of the employee's family or a member of the employee's 

household. 
(iii) The term "member of the employee's family" means any of the following persons: 

(aa) The employee's spouse or de facto partner; 
(bb) A child for whom the employee has parental responsibility as defined by the Family Court 

Act 1997; 
(cc) An adult child of the employee; 
(dd) A parent, sibling or grandparent of the employee. 

(d) The employee shall, wherever practicable, give the employer notice prior to the absence of the intention to take 
leave, the name of the person requiring care and their relationship to the employee, the reasons for taking such 
leave and the estimated length of absence.  If it is not practicable for the employee to give prior notice of 
absence, the employee shall notify the employer by telephone of such absence at the first opportunity on the day 
of absence. 

(7) Use of Unpaid Leave 
An employee may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care to a 
family member who is ill or injured.  

8. Clause 26. – Bereavement Leave:  Delete this clause and insert the following in lieu thereof: 
26. - BEREAVEMENT LEAVE 

(1) An employee on the death of: 
(a) Spouse or de facto partner 
(b) Child or step child 
(c) Parent, step parent or parent-in-law 
(d) Sibling or sibling-in-law 
(e) Grandparent  
(f) Any person, who immediately before that person's death, lived with the employee as a member of the 

employee's family 
is entitled to paid bereavement leave of up to three days, which do not have to be consecutive. 

(2) If requested, evidence of the death and relationship of the employee to the deceased person that would satisfy a 
reasonable person is to be furnished to the employer. 

(3) Bereavement leave is not to be taken during any other type of leave. 
9. Clause 36. – Maternity Leave:  Delete this clause and insert the following in lieu thereof: 

36. - PARENTAL LEAVE 
(1) Basic Entitlements  

(a) An employee, other than a casual employee, and their partner are entitled to unpaid parental leave totalling 52 
weeks in respect of: 
(i) The birth of a child; or 
(ii) The placement of a child with the view to the adoption of the child by the employee. 

(b) To obtain parental leave, an employee must satisfy the following basic requirements:  
(i) The employee has, before the expected date of birth or placement, completed at least 12 months 

continuous service with the employer;  
(ii) The employee has given the employer at least ten weeks written notice of their intention to take the 

leave, unless due to circumstances it is impractical or unreasonable to do so; 
(iii) Complied with paragraph (c) of this subclause.  

(c) Except for a period of one week at the time of the birth or placement, an employee and his or her partner must 
take parental leave at different times.  
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(d) The entitlement to parental leave is reduced by any period of parental leave taken by the employee's partner in 
relation to the same child, except for the period of one week's leave referred to in paragraph (c) of this 
subclause. 

(e) An employee may take other leave (for example, annual leave) in conjunction with parental leave, but this will 
reduce the amount of parental leave they may take in accordance with subclause (6) of this clause.  

(f) An employee who takes parental leave is, in most circumstances, entitled to return to the position which they 
held before the leave was taken.  

(g) The absence of an employee on parental leave shall not break the continuity of service of an employee but shall 
not be taken into account in calculating the period of service for any purpose in terms of this award. 

(2) Definitions  
(a) ''Adoption'' in relation to a child, is a reference to a child who: 

(i) Is not the natural child or the step-child of the employee or the employee's partner; 
(ii) Is less than 5 years of age; 
(iii) Has not lived continuously with the employee for six months or longer. 

(b) ''Employee'' includes a part-time employee, but not a casual or seasonal employee;  
(c) ''Continuous service'' means service (otherwise than as a casual or seasonal employee) under an unbroken 

contract of employment, and includes a period of leave, or a period of absence, authorised:  
(i) By the employer; or    
(ii) By an award or order of a court or tribunal or a workplace agreement certified by such a body; or    
(iii) By a contract of employment.   

(d) ''Expected date of birth'' means the day certified by a medical practitioner to be the day on which the medical 
practitioner expects the employee or the employee's partner, as the case may be, to give birth to a child. 

(e) ''Medical certificate'' means a certificate signed by a registered medical practitioner. 
(f) ''Placement'' means the placement, by an adoption agency, of a child with an employee for adoption. 
(g) ''Partner'' means a spouse or de facto partner 

(3) Notice Requirements 
The written notice required in placitum (ii) of paragraph (b) of subclause (1) shall include: 
(a) A specification of the first and last days of the period of leave, provided that a female employee who has given 

notice of her intention to take parental leave, other than for adoption, is to start the leave six weeks before the 
expected date of birth unless in respect of any period closer to the expected date of birth a medical practitioner 
has certified that the employee is fit to work;  

(b) In the case where parental leave is taken for the birth of a child, the employee must give to the employer: 
(i) A medical certificate that states that the employee or the employee's partner is pregnant and specifies 

the estimated date of birth; 
(ii) A statutory declaration that: 

(aa) Supports the particulars notified; 
(bb) The employee will be the child's primary care-giver throughout the period of parental leave; 

and   
(cc) That the employee will not engage in any conduct inconsistent with their contract of 

employment while on parental leave 
(c) In the case where parental leave is taken for the adoption of a child, the employee must give to the employer:  

(i) A statement from the adoption agency of the proposed date of placement of the child; and  
(ii) A statutory declaration that: 

(aa) The child will be at the proposed date of the placement, or was, at the date of the placement, 
as the case requires, under the age of 5 years; and   

(bb) Is not a child or step-child of the employee or the employee's partner; and   
(cc) Will not have, at the proposed date of the placement, or had not, at the date of the 

placement, as the case requires, previously lived with the employee for a continuous period 
of 6 months or more. 

(dd) The employee will be the child's primary care-giver throughout the period of parental leave.  
(ee) Will not engage in any conduct inconsistent with the employee's contract of employment 

while on adoption leave.   
(d) An employee who has given notice of their intention to take parental leave is to notify the employer, in the form 

of a statutory declaration, of particulars of any period of parental leave taken or to be taken by the employee's 
partner in relation to the same child. 

(e) An employee who is taking parental leave is to notify the employer of any change to the date on which the 
employee wishes to start or finish the leave. 

(f) The starting and finishing dates of a period of parental leave is, subject to this subclause, to be agreed between 
the employer and employee. 
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(4) Transfer to Safe Job 
(a) Where, in the opinion of a registered medical practitioner, illness or risks arising out of the pregnancy or 

hazards connected with the work assigned to the employee make it inadvisable for the employee to continue at 
her present work, the employee shall, if the employer deems it practicable, be transferred to a safe job at the rate 
and on the conditions attaching to that job until the commencement of the parental leave.  

(b) Where the transfer to a safe job is not practicable, the employee may, or the employer may require the 
employee to, take leave for such period as is certified necessary by a registered medical practitioner. Such leave 
shall be treated as parental leave for purposes of this section. 

(5) Variation to Period of Parental Leave 
(a) Provided the maximum period of parental leave does not exceed the period to which the employee is entitled 

under subclause (7) hereof: 
(i) The period of parental leave may be lengthened once only by the employee giving not less than 14 

days notice in writing stating the period by which the leave is to be lengthened; 
(ii) The period may be further lengthened by agreement between the employee and the employer. 

(b) The period of maternity leave may, with the consent of the employer, be shortened by the employee giving not 
less than 14 days notice in writing stating the period by which the leave is to be shortened. 

(6) Special Parental Leave 
(a) Where an employee is not yet on parental leave and her pregnancy terminates after 28 weeks other than by the 

birth of a living child, the employee shall be entitled to: 
(i) Such period of unpaid leave as a registered medical practitioner certifies as necessary before her 

return to work; and/or  
(ii) For illness other than the normal consequences of confinement, paid sick leave to which she is 

entitled and which a registered medical practitioner certifies as necessary for her return to work. 
(b) The aggregate of parental leave, special parental leave and sick leave shall not exceed the period of leave 

granted under subclause (7) of this clause. 
(7) Period of Entitlement 

An employee who qualifies for parental leave under this subclause, is entitled to a period of 52 weeks unpaid leave, less 
the total of:  
(a) Each period of unpaid leave, or paid sick leave, other than parental leave, that the employer has already granted 

to the employee in respect of the same pregnancy; and  
(b) Each period of annual leave, or long service leave, that the employee has applied for instead of, or in 

conjunction with, parental leave in respect of the pregnancy; and    
(c) Each period of special parental leave; and 
(d) Each period of parental leave taken by the employee's partner and specified in paragraph (d) of subclause (3) of 

this clause.  
 (8) Effect on Parental Leave of Failure to Complete 12 months Continuous Service  

If parental leave has been granted on the basis that it is reasonable to expect that the employee will complete a period of 
at least 12 months continuous service with the employer on a particular day, the employer may cancel the leave if the 
employee does not complete such a period on that day.  

(9) Effect on Parental Leave in Certain Circumstances 
(a) This subclause applies if an employer has granted parental leave to an employee and:  

(i) The pregnancy terminates otherwise than by the birth of a living child; or    
(ii) The employee gives birth to a living child but the child later dies; or 
(iii) The adoption of a child does not take place; or 
(iv) The adoption of a child takes place but does not continue. 

(b) The employer may cancel the parental leave at any time before it begins.  
(c) If the parental leave has begun, the employee may notify the employer in writing that he or she wishes to return 

to work.  
(d) If he or she does so, the employer must notify him or her in writing of the day on which he or she is to return to 

work. That day must be within four weeks after the employer received the notice under subclause (3) of this 
clause. 

(e) If the parental leave has begun, the employer may notify the employee in writing that he or she must return to 
work on a specified day that is not less than four weeks after the notice is given.  

(f) If the employee returns to work, the employer must cancel the rest of the parental leave.  
(10) Effect on Parental Leave if Employee Ceases to be Primary Caretaker of Child 

(a) This subclause applies if: 
(i) For a substantial period beginning on or after the beginning of an employee's parental leave, the 

employee is not the child's primary care-giver; and    
(ii) Having regard to the length of that period and to any other relevant circumstances, it is reasonable to 

expect that the employee will not again become the child's primary care-giver within a reasonable 
period.  

(b) The employer may notify the employee in writing that he or she must return to work on a specified day that is 
not less than four weeks after the notice is given.  
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(c) If the employee returns to work, the employer must cancel the rest of the leave. 
(11) Return to Work After Parental Leave 

(a) This subclause applies when an employee returns to work after a period of parental leave.  
(b) The employer must employ the employee in the position he or she held immediately before starting parental 

leave, provided that in the case of a female employee: 
(i) If she was transferred to a safe job because of her pregnancy, the position shall be the one 

immediately before the transfer; or    
(ii) If she began working part-time because of the pregnancy, the position shall be the one immediately 

before she so began. 
(c) If that position no longer exists but there are other positions available which the employee is qualified for and is 

capable of performing, the employee shall be entitled to a position as nearly comparable in status and pay to 
that of their former position. 

(12) Replacement Employee  
An employer must not employ a person:  
(a) To replace an employee while he or she is on parental leave; or    
(b) To replace an employee who, while another employee is on parental leave, is to perform the duties of the 

position held by the other employee;  
Unless the employer has informed the person:  
(c) That his or her employment is only temporary; and    
(d) About the rights of the employee who is on parental leave.   

(13) Termination of Employment 
(a) An employee on parental leave may terminate his/her employment at any time during the period of leave by 

notice given in accordance with this award. 
(b) An employer shall not terminate the employment of an employee on the ground of her pregnancy or of their 

absence on parental leave, but otherwise the rights of the employer in relation to termination of employment are 
not hereby affected. 

(14) Part-time Work 
(a) This subclause only applies where the employer and employee have reached agreement that an employee may 

work part-time under the circumstances and according to the conditions contained in this subclause. 
(b) With the agreement of the employer: 

(i) An employee may work part-time in one or more periods at any time from the date of birth of his/her 
child until its second birthday or, in relation to adoption, from the date of placement of the child until 
the second anniversary of the placement. 

(ii) A female employee may work part-time in one or more periods while she is pregnant where part-time 
work is, because of the pregnancy, necessary or desirable. 

(c) An employee, who has had at least 12 months continuous employment with an employer immediately before 
commencing part-time work under this subclause, has at the expiration of the period of such part-time 
employment the right to return to his or her former position. 

(d) Subject to the provisions of this subclause part-time employment shall be in accordance with the provisions of 
this award which shall apply pro-rata. 

(e) Before commencing a period of part-time employment under this subclause the employee and the employer 
shall agree:   
(i) That the employee may work part-time;   
(ii) Upon the hours to be worked by the employee, the days upon which they will be worked and 

commencing times for the work;   
(iii) Upon the classification applying to the work to be performed; and   
(iv) Upon the period of part-time employment.   

(f) The terms of the agreement may be varied by consent.   
(g) The terms of this agreement or any variation to it shall be reduced to writing and retained by the employer. A 

copy of the agreement and any variation to it shall be provided to the employee by the employer.   
(h) (i) The employment of a part-time employee under this subclause, may be terminated in accordance with 

the provisions of this award but may not be terminated by the employer because the employee has 
exercised or proposes to exercise any rights arising under this subclause or has enjoyed or proposes to 
enjoy any benefits arising under this subclause.   

(ii) Any termination entitlements payable to an employee whose employment is terminated while 
working part-time under this subclause, or while working full-time after transferring from part-time 
work under this subclause, shall be calculated by reference to the full-time rate of pay at the time of 
termination and by regarding all service as a full-time employee as qualifying for a termination 
entitlement based on the period of full-time employment and all service as a part-time employment on 
a pro rata basis.  

(i) An employer may request, but not require, an employee working part-time under this subclause to work outside 
or in excess of the employee's ordinary hours of duty provided for in accordance with paragraph (e) of this 
subclause. 
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 (j) The work to be performed part-time need not be the work performed by the employee in his or her former 
position but shall be worked otherwise performed under this award. 

10. Appendix 1 – Make Up of Total Wage:  Delete this appendix and insert in lieu thereof the following: 
APPENDIX 1 – MAKE UP OF TOTAL WAGE 

This appendix shows how the total wages in this award are made up detailing both base wage rates and safety net adjustments as 
well as the industry allowance and total rate published in Clause 16 - Wages. 
Classification and wage per week. 

(1) Underground Base Rate 
 

Industry 
Allowance 

Arbitrated Safety 
Net Adjustment 

Total Weekly 
Minimum Rate 

 
 $ $ $ $ 
Group 1 298.80 86.80 123.00 508.60 
Trucker     
Toolcarrier     
Salvage Person     
Pass Runner     
Group 2 312.60 86.80 123.00 522.40 
Pipe Sampler     
Sampler     
Popper Machineperson     
Diamond Drillers Assistant     
Air Hoist Operator     
Ventilation Person     
Pump Attendant (as distinct from Pumpperson)     
Hydraulic Fill Operator     
Group 3 317.80 86.80 123.00 527.60 
Platelayer     
Train Crew     
Mechanical Loader Operator     
Scraper Hauler Operator     
Braceperson     
Group 4 322.60 86.80 123.00 532.40 
Scaler     
Pumpman (engaged dewatering a mine)     
Group 5 330.60 86.80 123.00 540.40 
Rock Drill Person in other places     
Rock Bolter     
Powder Monkey     
Percussion Drill Operator     
Sanitary Person     
Crusher Operator     
Group 6 339.40 86.80 123.00 549.20 
Rock Drill Person in Rises     
Rock Drill Person in Winzes     
Raise Drill Operator     
In-The-Hole-Hammer Operator     
Diamond Driller up to 15kw     
Timberman     
Group 7 347.70 86.80 123.00 557.50 
Rock Drill Person in Shaft     
Timberperson in Shaft     
Diamond driller over 15kw     
Group 8 353.80 86.80 125.00 565.60 
Diesel Truck and Loader Operator     
Diesel Personnel Carrier Operator     
Group 9 366.50 86.80 125.00 578.30 
Hydraulic Jumbo Drill Operator     
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(2) (a) Mining - Open Cut  

Base Rate 
Industry 

Allowance 
Arbitrated 
Safety Net 
Adjustment 

Total Weekly 
Minimum Rate 

 $ $ $ $ 
Mine Employee - Grade 1 299.70 86.80 123.00 509.50 
Labourer     
Spotter     
Sampler     
Mine Employee - Grade 2 322.10 86.80 123.00 531.90 
Blast Crew     
Trainee - Mobile Plant Operator     
Serviceperson     
Production     
Driller     
Mine Employee - Grade 3 362.30 86.80 125.00 574.10 
Trained - Mobile Plant Operator     
Serviceperson     
Production     
Driller     
Mine Employee - Grade 4 371.90 86.80 125.00 583.70 
Shot Firer     
Skilled - Mobile Plant Operator     
Serviceperson     
Production     
Driller     
Mine Employee - Grade 5 385.40 86.80 125.00 597.20 
Multiskilled     
     

 
 (b) Ore Processing Base Rate Industry 

Allowance 
Arbitrated 
Safety Net 
Adjustment 

Total Weekly  
Minimum Rate 

 $ $ $ $ 
Process Operator - Grade 1 292.00 86.80 123.00 501.80 
Process Operator - Grade 2 309.00 86.80 123.00 518.80 
Process Operator - Grade 3 325.50 86.80 123.00 535.30 
Process Operator - Grade 4 341.30 86.80 123.00 551.10 
Process Operator - Grade 5 371.90 86.80 125.00 583.70 
Laboratory     
Laboratory Employee - Grade 1 292.00 86.80 123.00 501.80 
Laboratory Employee - Grade 2 309.00 86.80 123.00 518.80 
Laboratory Employee - Grade 3 325.50 86.80 123.00 535.30 
Laboratory Employee - Grade 4 341.30 86.80 123.00 551.10 
Laboratory Employee - Grade 5 371.90 86.80 125.00 583.70 
     

 
 (c) Mine Services Employees (MSE) Base Rate Industry 

Allowance 
Arbitrated 

Safety Net 
Adjustment 

Total Weekly 
Minimum Rate 

 
 $ $ $ $ 
MSE - Grade 1 299.70 86.80 123.00 509.50 
MSE - Grade 2 316.30 86.80 123.00 526.10 
MSE - Grade 3 332.50 86.80 123.00 542.30 
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2004 WAIRC 11298 

BUILDING AND ENGINEERING TRADES (NICKEL MINING AND PROCESSING) 
AWARD 1968 NO. 20 OF 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA 
BRANCH 

APPLICANT 
 -v- 
 WMC RESOURCES LTD, THE CONSTRUCTION, FORESTRY, MINING AND ENERGY 

UNION OF WORKERS, THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING 
AND KINDRED INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, 
THE PLUMBERS AND GASFITTERS EMPLOYEES' UNION OF AUSTRALIA, WEST 
AUSTRALIAN BRANCH, INDUSTRIAL UNION OF WORKERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE OF ORDER MONDAY, 3 MAY 2004 
FILE NO. APPLICATION 1879 OF 2003 
CITATION NO. 2004 WAIRC 11298 
 
 
Result Award registered 
Representation 
Applicant Mr M Llewellyn 
Respondents Mr A Caccamo (as agent) 
 
 

Order 
Having heard Mr M Llewellyn on behalf of the Applicant and Mr A Caccamo as agent on behalf of the Respondents and by consent 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Building and Engineering Trades (Nickel Mining and Processing) Award No. 20 of 1968 be varied in 
accordance with the following schedule and that such variation shall have effect from the beginning of the first pay period 
commencing on or after 19 April 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 

1. Clause 8. - Overtime (Other Than Continuous Shift Workers):  Delete subclause (6) of this clause and insert in lieu 
the following thereof: 

(6) When an employee, without being notified on the previous day, is required to continue working after the usual knock-off 
time for more than one hour, such employee shall be provided with a suitable meal by the employer or be paid $8.05 in 
lieu thereof. 

2. Clause 9. - Continuous Shift Workers:  Delete subclause (7) of this clause and insert in lieu the following thereof: 
(7) When an employee, without being notified on the previous day, is required to continue working after the usual knock-off 

time for more than one hour, such employee shall be provided with a suitable meal by the employer or be paid $8.05 in 
lieu thereof. 

3. Clause 11. - Shift Work:  Delete subclause (2) of this clause and insert in lieu the following thereof: 
(2) A shift employee shall, in addition to their ordinary rate, be paid per shift of eight hours at the rate of $10.70 when on 

afternoon or night shift. 
Liberty is reserved to either party to apply to amend this subclause in the event of any variation in shift loadings 
generally. 

4. Clause 25. - First Aid:  Delete subclause (4) of this Clause and insert in lieu the following thereof: 
(4) Any first aid person appointed by the employer to perform first aid duties shall be paid an allowance of $1.35 per shift in 

addition to their ordinary rate of pay. 
5. Clause 30. - Special Rates and Provisions:  Delete this clause and insert in lieu the following thereof: 
(1) Engineering Trades - 

(a) Height Money - Tradespersons and welders engaged on the surface in the erection, repair and/or maintenance of 
steel frame buildings, smoke stacks, bridges or similar structures at a height of 15.5 metres or more above the 
nearest horizontal plane shall be paid at the rate of $1.15 per shift extra. 

(b) (i) Goggles, glasses and gloves or other efficient substitutes therefore shall be available for  the personal 
use of any employee engaged in welding. 

(ii) Every employee shall sign an acknowledgement on receipt thereof and on leaving employment shall 
return same to the employer. 

(iii) During the time the same are on issue to the employee, he/she shall be responsible for any loss or 
damage thereto, fair wear and tear attributable to ordinary use excepted. 
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(iv) No employee shall lend another employee the goggles, glasses or gloves or substitutes issued to such 
first mentioned employee, and if the same are lent, both the lender and the borrower shall be deemed 
guilty of wilful misconduct. 

(v) Before goggles, glasses or gloves or any substitutes which have been used by a employee are re-
issued by the employer to another employee, they shall be effectively sterilised. 

(c) Dirt Money - 
Employees employed on dirty work or in wet places, shall be paid 25 cents per hour extra. 

(d) Employees in very wet places shall be provided with oilskin coats and rubber boots. 
(e) Heat Money - 

(i) Employees employed for more than one hour in the shade where the artificial temperature is between 
46° and 55° Celsius shall be paid 25 cents per hour extra. 

(ii) Employees employed for more than one hour where the artificial temperature exceeds 55° Celsius 
shall be paid 29 cents per hour extra.  Where work continues for more than two hours in temperatures 
exceeding 55° Celsius, employees shall be entitled to twenty minutes rest after every two hours, 
without deduction of pay. 

(f) Confined Space - 
Employees employed in confined spaces as hereinafter defined, shall be paid 31 cents per hour extra.  "Confined 
space" means a working space the dimensions of which necessitate an employee working continuously in a 
stooped or otherwise cramped position, or without proper ventilation or where confinement within a limited 
space is productive of unusual discomfort. 

(g) Fumes - 
Employees engaged on repair work to the roasters, under circumstances subjecting them to serious 
inconvenience from fumes, shall be entitled to payment of 30 cents per hour extra, with a minimum of 33 cents 
while so engaged. 

(g) Explosive Powered Tools - 
An employee required to use an explosive powered tool shall be paid 13 cents per hour extra. 

(h) Special Rates Not Cumulative - 
Where more than one of the disabilities entitling a employee to extra rates exists on the same job, the employer 
shall be bound to pay only one rate, namely - the highest for the disabilities so prevailing.  Provided that this 
subclause shall not apply to Confined Space, Dirt Money, Height Money, or Heat Money, the rates for which 
are cumulative. 

(i) An Electrician - Special Class, an Electrical Fitter and/or Armature Winder or an Electrical Installer who holds 
and in the course of their employment may be required to use a current "A" grade or "B" grade licence issued 
pursuant to the relevant regulation in force on the 28th day of February, 1978 under the Electricity Act, 1945 
shall be paid an allowance of $15.80 per week. 

(2) Building Trades - 
(a) Wet and Dusty Places: 

An employee employed in places where the atmosphere is excessively dust laden or where water is 
continuously dripping so that the clothing or feet become wet shall be paid 29 cents per hour in addition to the 
prescribed rate. 

(b) Excessively Dirty Work: 
An employee employed on excessively dirty work which is likely to render the employee or their clothes dirtier 
than on the normal run of work shall be paid 27 cents per hour in addition to the prescribed rate, but with a 
minimum payment as for four hours in any one day. 

(c) Winder Drums and Head Frame Wheels: 
An employee engaged in work on winder drums or head frame wheels shall be paid 29 cents per hour in 
addition to the prescribed rate, but with a minimum payment as for four hours in any one day. 

(d) S.O.2. Towers: 
An employee engaged on repair work to S.O.2 Towers shall be paid 29 cents per hour in addition to the 
prescribed rate, but with a minimum payment as for four hours in any one day. 

(e) Boat Type and Swinging Scaffold: 
An employee employed on a boat type or swinging scaffold shall be paid 29 cents per hour in addition to the 
prescribed rate.  "Swinging Scaffold"  means any scaffold suspended from the ground and which by reason of 
the operations carried out on it or by reason of wind force or vibration is likely to swing or sway.  No employer 
shall permit an apprentice who has served less than two years of apprenticeship to work on a boat type or 
swinging scaffold and no such apprentice shall work on such a scaffold. 

(f) Heat Money - 
(i) An employee required to work for more than one hour continuously in the  shade in places where the 

temperature is raised by artificial means to between 46.1° Celsius and 51.6° Celsius shall be paid 29 
cents per hour in addition to the prescribed rate. 

(ii) (aa) An employee required to work for more than one hour continuously in the shade in 
places where the temperature is raised by artificial means to exceed 51.6° Celsius shall 
be paid 35 cents per hour in addition to the prescribed rate. 

(bb) Where work continues for more than two hours in that temperature employees shall be 
entitled to twenty minutes rest every two hours without deduction of pay. 
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(g) Boiler Flue or Roaster Work: 
Where bricklayers are employed for more than one hour inside the gas or water spaces of any boiler, flue or 
roaster, then six hours shall constitute a shift's work, provided that this subclause shall not apply in addition to 
the provisions of subclause (f) of this Clause. 

(h) Grinding Time: 
The employer shall provide sandstone grindstones.  Employees shall be allowed to maintain their tools in proper 
working condition in working hours. 
When an employee who has been employed for five consecutive working days is discharged, they shall be 
allowed two hours for grinding tools or be paid two hours pay in lieu thereof. 

(i) (i) Lead Paint Surfaces:   
No surface painted with Lead paint shall be rubbed down or scraped by a dry process. 

(ii) Width of Brushes: 
All paint brushes shall not exceed 127mm in width and no kalsomine brush shall be more than 175mm 
in width. 

(iii) Meals not to be taken in Paint Shop: 
No employee shall be permitted to have a meal in any paint shop or place where paint is stored or 
used. 

(j) Spray Painting (Painters): 
(i) Lead paint shall not be applied by a spray to the interior of any building. 
(ii) All employees (including apprentices) applying paint by spraying shall be provided with full overalls 

and head covering and respirators by the employer. 
(iii) Where from the nature of the paint or substance used in spraying, a respirator would be of little or no 

practical use in preventing the absorption of fumes or materials from substances used by a employee 
in spray painting, the employee shall be paid a special allowance of 77 cents per day. 

(k) Water and Soap: 
Water and soap shall be provided in each shop or on each job by the employer for the use of painters. 

(l) Electrical Sanding Machines: 
The use of electrical sanding machines for sanding down paint work shall be governed by the following 
provisions:- 
(i) The weight of each such machine shall not exceed 5.9kgs. 
(ii) Every employer operating any such machine shall ensure that each such machine together with all 

electrical leads and associated equipment is kept in a safe condition and shall, if requested so to do by 
any employee, but not more often than once in any four weeks, cause the same to be inspected by a 
licensed electrical employee under the Electricity Act and the Regulations made thereunder. 

(iii) Employers shall provide and supply respirators of a suitable type to each employee and shall maintain 
same in an effective and cleanly state at all times.  Where respirators are used by more than one 
employee, each such respirator shall be sterilised and a new pad inserted after use by each such 
employee. 

(iv) Employers shall also provide and supply goggles of a suitable type:  Provided that goggles with 
celluloid lenses shall not be regarded as suitable. 

(v) All employees shall use such protective equipment when using electrical sanding machines of any 
type. 

(m) (i) Carpenters and Joiners: 
A secure and weatherproof place shall be provided by the employer where carpenters' and joiners' 
tools may be locked up apart from the employer's plant and material. 

(ii) Other Employees: 
The employer shall, where practicable, provide a place on each job for the safekeeping of the 
employees' tools when not in use. 

(n) Attendants on Ladders: 
No employee shall work on a ladder at a height of over 7.6 metres from the ground when such ladder is standing 
in any street, way or lane, where traffic is passing to and fro without an assistant on the ground. 

(o) Plumbers on Sewerage Work: 
Plumbers employed on work involving the opening up of house drains or waste pipes for the purpose of 
cleaning blockages or for any other purpose, or on work involving the cleaning of septic tanks or dry wells, 
shall be paid $1.40 per day in addition to the prescribed rate. 

(p) All work made up by plumbers shall be welded by those employees. 
(q) Change Room: 

The employer shall provide on each job a proper change room where the employee may change their clothes, 
and such place shall not be used for any other purpose. 

(r) Boiling Water: 
The employer shall provide boiling water on each job for the use of the employees. 

(s) (i) The employer shall supply a safety helmet for each employee requesting one on any job where, 
pursuant to the regulations made under the Construction Safety Act, 1972 a employee is required to 
wear such helmet. 
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(ii) Any helmet so supplied shall remain the property of the employer and during the time it is on issue, 
the employee shall be responsible for any loss or damage thereto, fair wear and tear attributable to 
ordinary use excepted. 

(t) Toxic Substances: 
(i) An employee required to use toxic substances or materials of a like nature shall be informed by the 

employer of the health hazards involved and instructed in the correct and necessary safeguards which 
must be observed in the use of such materials. 

(ii) An employee using such materials will be provided with and shall use all safeguards as are required 
by the appropriate Government Authority or in the absence of such requirement such safeguards as 
are determined by a competent authority or person chosen by the union and the employer. 

(iii) An employee using toxic substances or materials of a like nature shall be paid 35 cents per hour extra.  
Employees working in close proximity to employees so engaged shall be paid 12 cents per hour extra. 

(iv) For the purpose of this subclause all materials which include or require the addition of a catalyst 
hardener and reactive additives or two pack catalyst system shall be deemed to be materials of a like 
nature. 

(u) Special Rates Not Cumulative: 
Where more than one of the disabilities entitling an employee to extra rates exists on the same job, the employer 
shall be bound to pay only one rate, namely - the highest so prevailing.  Provided that this subclause shall not 
apply to excessively dirty work or heat money, the rates for which are cumulative. 

(3) Any dispute which may arise between the parties in relation to the application of any of the foregoing special rates and 
provisions may be determined by the Board of Reference. 

6. Clause 44. - Rates of Pay and Classification Definitions: Delete subclauses (5) - (8) inclusive and insert in lieu the 
following thereof: 

(5) Tool Allowance 
(a) Bricklayers, Carpenters and Joiners, Plumbers or Painters shall be paid the following tool allowance: 

 $ 
Bricklayers 1.57 
Carpenter and Joiners 2.92 
Plumbers 2.18 
Painters 0.66 

This allowance includes an amount of five cents for the purpose of enabling employees to insure their tools against loss or 
damage by theft or fire and shall not be paid where the employer supplies employees with all necessary tools. 
An employee in receipt of a tool allowance shall provide all necessary tools kept in suitable condition for the 
performances of the work. 
An employee who fails to provide all such tools when required shall be guilty of a breach of this award and shall not be 
entitled to the tool allowance prescribed above until they comply with this provision. 
(b) Metal Trades Employees: 

Notwithstanding the previous provisions of this clause, a metal tradesperson, including an apprentice, to whom 
the employer does not supply all necessary tools, shall be paid an allowance of $10.90 per week. 
A "tradesperson", for the purpose of this clause, shall be deemed to be an employee who is paid an equal rate of 
wage or higher than for the classification "Boilermaker". 

(6) Leading Hands 
In addition to the appropriate wage prescribed in this clause, a Leading Hand shall be paid – 

  $ 
(a) If placed in charge of not less than 3 and not more than 10 other employees 19.60 
(b) If place in charge of more than 10 and not more than 20 other employees 29.50 
(c) other employees 38.30 

(7) Disabilities Allowance: 
An employee employed outside of their shop on construction work shall for the time so employed be paid a disabilities 
allowance at the rate of $1.30 per week in addition to the prescribed rate. 

(8) Industry Allowance: 
(a) Each employee shall be paid an allowance of $86.80 per week. 
(b) The allowance recognises, and is in payment for, all aspects of work in the industry, including the location and 

nature of individual operations within it. 
(c) The allowance shall be paid in addition to the rate of wage set out in this clause and shall be paid for all 

purposes of the award. 
7. First Schedule - District Allowances:  Delete this clause and insert in lieu the following thereof: 
Payment shall be paid in accordance with the provision of this schedule so far as applicable. 
(1) In addition to the wages prescribed in Clause 5. - Rates of Wages of this Award, the following allowances shall be paid 

for five days per week to employees employed in the districts which are hereinafter respectively described, with the 
exception of districts contained therein which are situated within a radius of ten miles of Kalgoorlie, Coolgardie and 
Southern Cross, viz:- 
(a) First District: 
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Lying south of Kalgoorlie and comprised within lines starting from Kalgoorlie, then W.S.W. to Woolgangie, 
thence S.E. to Dundas, thence N.E. to a point ten miles east of Karonie on the Trans-Australia line, and thence 
back to Kalgoorlie; at the rate of 67 cents per week extra for those mines within ten miles of the railway and 
$1.04 per week for those outside. 

(b) Second District: 
Starting from Kalgoorlie W.S.W. to Woolgangie, thence N.N.W. to the intersection of the 120E. meridian with 
the 30S parallel of latitude, thence N.E. by E. to Kookynie, thence back to the point ten miles east of Kookynie 
on the Trans-Australia line, and thence back to Kalgoorlie; at the rate of 90 cents per week extra for those mines 
within ten miles of the railways and $1.16 per week for those outside. 

(c) Third District: 
Starting from and including Kookynie, then N. by W. to Kurrajong, thence N.E. to Stone's Soak, thence S.E. to 
and including Burtville, thence S.W. through Pindinnie to Kookynie; at the rate of 90 cents per week extra for 
those mines within ten miles of the railways and $1.16 per week for those outside. 

(d) Fourth District: 
Surrounding Southern Cross within a radius of thirty miles; for those mines outside a radius of ten miles from 
Southern Cross, including Westonia and Bullfinch, at the rate of 33 cents per week. 

(e) Fifth District: 
Comprising all mines not specifically defined in the foregoing boundaries but within the area comprised within 
the 24th and 26th parallels of latitude; at the rate of $1.55 per week. 

(2) Notwithstanding anything herein contained, the following allowances shall be paid in the districts or mines mentioned 
hereunder:- 

 Per Week 
 $ 

Ora Banda and Waverley Districts 0.90 
Yalgoo District 0.90 
Meekatharra, Mt. Magnet and Cue Districts 1.11 
Wiluna District 1.29 
Youanmi District 1.29 
Cox's Find Goldmine 1.16 
Corduroy Goldmine and mines within ten miles' radius therefrom 1.55 
Lallah Rooke Goldmine, Halley's Comet Goldmine, Prophecy Goldmine and mines within ten 
miles' radius therefrom 

1.94 

Mayfield District   0.90 
Evanston District 1.29 

With regard to the Meekatharra, Mt. Magnet, Cue, Yalgoo and Wiluna Districts, an additional allowance at the 
rate of 21 cents per week shall be paid to employees employed at mines situated five miles from a Government 
railway. 
With regard to the Big Bell Goldmine, the Triton Goldmine and Cox's Find Goldmine, the sum of 21 cents per 
week may be deducted from the district allowance which would otherwise be paid. 

(3) In the case of any mine or district within the area to which this Award applies which is not dealt with under the provisions 
of this schedule, the Union may apply to the Western Australian Industrial Commission at any time for the purpose of 
having an allowance prescribed, upon serving upon the employer concerned fourteen days' notice thereof prior to the date 
of such application the service of such notice shall be made pursuant to the provisions relating thereto prescribed by the 
regulations under the Industrial Arbitration Act, 1979. 

 

2004 WAIRC 11296 

ENGINEERING AND ENGINE DRIVERS' (NICKEL SMELTING) AWARD 
NO. 4 OF 1973 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA 
BRANCH 

APPLICANT 
 -v- 

WMC RESOURCES LTD, THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING 
AND KINDRED INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, 
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE OF ORDER MONDAY, 3 MAY 2004 
FILE NO. APPLICATION 1877 OF 2003 
CITATION NO. 2004 WAIRC 11296 
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Result Award registered 
Representation 
Applicant Mr M Llewellyn 
 
Respondents Mr A Caccamo (as agent) 
 
 

Order 
Having heard Mr M Llewellyn on behalf of the Applicant and Mr A Caccamo as agent on behalf of the Respondents and by consent 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Engineering and Engine Drivers' (Nickel Smelting) Award, 1973 No. 4 of 1973 1991 be varied in accordance 
with the following schedule and that such variation shall have effect from the beginning of the first pay period commencing 
on or after 19 April 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 

1. Clause 8. - Overtime:  Delete paragraph (c) of subclause (3) and insert in lieu the following thereof: 
(c) Subject to the provisions of paragraph (d) of this subclause, an employee required to work overtime for more 

than one hour shall be supplied with a suitable meal by the employer or be paid $8.05 for a meal and if, owing 
to the amount of overtime worked, a second or subsequent meal is required they shall be supplied with each 
such meal by the employer or be paid $8.05 for each meal so required.  Any dispute as to the suitability of 
meals supplied shall be determined by the Board of Reference. 

2. Clause 9. - Shift Work:  Delete subclause (2) of this clause and insert in lieu the following thereof: 
(2) A shift employee, in addition to the ordinary rate, shall be paid $10.70 per shift of eight hours when on afternoon and 

night shift. 
3. Clause 25. - Special Rates and Provisions:  Delete subclauses (1), (2), (3), (4), (5) and (9) of this clause and insert in 

lieu the following thereof: 
(1) Height Money:  An employee shall be paid an allowance of $1.18 for each day on which they work at a height of 50 feet 

or more above the nearest horizontal plane. 
(2) An employee shall be paid an allowance of 24 cents per hour when engaged on work of an unusually dirty nature where 

clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work done. 
(3) Confined Space:  An employee shall be paid 32 cents per hour extra when working in "confined space", which means a 

compartment or space the dimensions of which necessitate working in a stooped or otherwise cramped position, or 
without proper ventilation. 

(4) When employed for more than one hour in the shade, an employee shall be paid - 
(a) (i) in places where the temperature is raised by artificial means to between 46 and 55 degrees Celsius - 

24 cents per hour extra; 
(ii) in places where the temperature exceeds 55 degrees Celsius - 32 cents per hour extra; 

(b) where the work continues for more than one hour in temperatures exceeding 55 degrees Celsius, employees 
shall also be entitled to 10 minutes rest after each hour's work without deduction of pay. 

(5) Breathing Apparatus:  An employee shall be paid 10 cents per hour extra when they are required to wear self-contained 
breathing apparatus (other than dust masks). 

(9) An Electrician - Special Class, an Electrical Fitter and/or Armature Winder or an Electrical Installer who holds and in the 
course of employment may be required to use a current "A" or "B" grade licence issued pursuant to the relevant 
regulation in force on the 28th day of February 1978 under the Electricity Act 1945, shall be paid an allowance of $17.30 
per week. 

4. Clause 26. - Rates of Pay and Classification Definitions:   Delete subclauses (9) and (10) of this clause and insert in 
lieu the following thereof: 

(9) Tool Allowance: 
A tradesperson to whom the employer does not supply all necessary tools shall be paid a tool allowance of $12.00 per 
week. 
A "tradesperson", for the purpose of this clause, shall be deemed to be an employee who is paid an equal rate of wage or 
higher than the classification "fitter". 

(10) Industry Allowance: 
(a) Each employee shall be paid an allowance of $86.80 per week. 
(b) The allowance recognises, and is in payment for, all aspects of work in the industry, including the location and 

nature of individual operations within it. 
(c) The allowance shall be paid in addition to the rate of wage set out in this clause and shall be paid for all 

purposes of the award. 
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2004 WAIRC 11297 

ENGINEERING TRADES AND ENGINE DRIVERS (NICKEL REFINING) AWARD 
NO. 10 OF 1971 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA 
BRANCH 

APPLICANT 
 -v- 
 WMC RESOURCES LTD, THE CONSTRUCTION, FORESTRY, MINING AND ENERGY 

UNION OF WORKERS, THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING 
AND KINDRED INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE OF ORDER MONDAY, 3 MAY 2004 
FILE NO. APPLICATION 1878 OF 2003 
CITATION NO. 2004 WAIRC 11297 
 
 
Result Award registered 
Representation 
Applicant Mr M Llewellyn 
Respondents Mr A Caccamo (as agent) 
 
 

Order 
Having heard Mr M Llewellyn on behalf of the Applicant and Mr A Caccamo as agent on behalf of the Respondents and by consent 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Engineering Trades and Engine Drivers (Nickel Refining) Award 1971 No. 10 of 1971 be varied in accordance 
with the following schedule and that such variation shall have effect from the beginning of the first pay period 
commencing on or after 19 April 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 

1. Clause 9. - Special Rates and Provisions Metal and Electrical Trades:  Delete subclause (1) of this clause and insert 
in lieu the following thereof: 

(1) (a) An employee employed in a workshop shall receive an allowance of $19.50 per week for all disabilities 
experienced. 

(b) An employee employed in the plant shall receive an allowance of $24.90 per week for all disabilities 
experienced. 
These allowances are in lieu of height money, dirt money, confined space, excessive heat, percussion tools 
allowance and breathing apparatus allowance and are for all disabilities associated with work at the refinery. 

2. Clause 11. - Overtime (Other Than Continuous Shift Workers):  Delete subclause (6) of this clause and insert in 
lieu the following thereof: 

(6) When an employee without being notified on the previous day is required to continue working after their usual knock off 
time for more than two hours the employee shall be provided with any meal required or be paid $8.05 in lieu thereof.  
Provided that such payment need not be made to employees living in the same locality as their place of employment who 
can reasonably return home for a meal. 

3. Clause 12. - Continuous Shift Workers:  Delete subclause (6) of this clause and insert in lieu the following thereof: 
(6) When an employee without being notified on the previous day is required to continue working after their usual knock off 

time for more than two hours the employee shall be provided with any meal required or be paid $8.05 in lieu thereof.  
Provided that such payment need not be made to employees living in the same locality as their place of employment who 
can reasonably return home for a meal. 

4. Clause 13. - Shift Work:  Delete subclause (3) of this clause and insert in lieu the following thereof: 
(3) A shift employee shall, in addition to this ordinary rate, be paid per shift of eight hours at the rate of $10.70 when on 

afternoon or night shift. 
5. Clause 30. - Wages:  Delete subclauses (2) – (7) of this clause and insert in lieu the following thereof: 
(2) Employees employed in the classifications prescribed in subclause (1) hereof shall, in addition to the prescribed award 

rate of pay, receive a weekly all purpose industry allowance of $86.80. 
(3) Employees meeting the requirements of an Instrument/Electrical Fitter Stage 1 as provided in Clause 6. - Definitions of 

this award shall receive a weekly all purpose payment of $8.30 in addition to the wages rates set out in subclause (1) 
hereof for their classification. 
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(4) Employees meeting the requirements of Electrical/Instrument Tradesperson Level 2 or Engineering Tradesperson Level 2 
as prescribed in Clause 6. - Definitions of the Award shall receive a weekly all purpose payment of $13.40 in addition to 
the wage rates set out in subclause (1) hereof for these classifications. 

(5) Employees meeting the requirements of Electrical/Instrument Tradesperson Level 3 or Engineering Tradesperson Level 3 
as prescribed in Clause 6. - Definitions of the Award shall receive a weekly all purpose payment of $26.70 in addition to 
the wage rates set out in subclause (1) hereof for these classifications. 

(6) Employees employed on boiler cleaning inside the boiler or flues or combustion chamber shall be paid an additional rate 
of 35 cents per hour whilst so engaged. 

(7) Leading Hands - In addition to the appropriate rate prescribed in subclause (2) of this Clause a leading hand shall be paid  

  $ 
(a) If placed in charge of not less than three and not more than 

10 other employees 
 

19.60 
(b) If placed in charge of more than 10 and not more than 20 

other employees 
 

29.50 
(c) If placed in charge of more than 20 other employees 38.30 

6. Clause 30. - Wages:  Delete subclause (12) of this clause and insert in lieu the following thereof: 
(12) Tool Allowance 

A tradesperson to whom the employer does not supply all necessary tools shall be paid a tool allowance of $6.30 per 
week. 
A tradesperson for the purpose of this Clause shall be deemed to be a employee who is paid at equal rate of wage or 
higher than the classification Engineering Tradesperson or Electrical/Instrument Tradesperson. 

 

2004 WAIRC 11350 

FIRE BRIGADE EMPLOYEES (WORKSHOPS) AWARD 1983 NO A6 OF 1981 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA 
BRANCH 

APPLICANT 
 -v- 
 WESTERN AUSTRALIAN FIRE BRIGADES BOARD, THE AUTOMOTIVE, FOOD, METALS, 

ENGINEERING, PRINTING AND KINDRED INDUSTRIES UNION OF WORKERS - WESTERN 
AUSTRALIAN BRANCH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE OF ORDER WEDNESDAY, 5 MAY 2004 
FILE NO/S APPLICATION 1301 OF 2003 
CITATION NO. 2004 WAIRC 11350 
 
 
Result Application to vary award divided 
Representation 
Applicant Mr J Murie and as agent on behalf of the Automotive, Food, Metals, Engineering, Printing and 

Kindred Industries Union of Workers Western Australian Branch 
Respondent Ms G Husk 
 
 

Order 
WHEREAS on 1 September 2003 the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied 
Workers Union of Australia, Engineering and Electrical Division, WA Branch applied to vary the Fire Brigade Employees 
(Workshops) Award 1983 No A6 of 1981 (“the Award”) in relation to allowances and service increments in accordance with the 
2003 State Wage Case Decision and also to vary Clause 19. – Wages of the Award; 
AND WHEREAS at a conference before the Commission on 4 May 2004 an issue was raised about the variation to Clause 19(2)(a) 
of the Award; 
AND WHEREAS the Commission formed the view that the application should be divided, and the parties consented to that 
occurring; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under s27(1)(s) of the Industrial Relations Act 1979, 
hereby orders -  

(1) THAT application 1301 of 2003 be divided into two parts to be numbered 1301 of 2003 and 1301A of 2003 
respectively; 

(2) THAT application 1301 of 2003 be that part of application 1301 of 2003 that relates to the variation of 
allowances and service increments in the Award; 
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(3) THAT application 1301A of 2003 be that part of application 1301 of 2003 which seeks to vary Clause 
19(2)(a) of the Award. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2004 WAIRC 11391 

FIRE BRIGADE EMPLOYEES (WORKSHOPS) AWARD 1983 NO A6 OF 1981 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA 
BRANCH 

APPLICANT 
 -v- 
 WESTERN AUSTRALIAN FIRE BRIGADES BOARD AND THE AUTOMOTIVE, FOOD, 

METALS, ENGINEERING, PRINTING AND KINDRED INDUSTRIES UNION OF WORKERS - 
WESTERN AUSTRALIAN BRANCH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE OF ORDER FRIDAY, 7 MAY 2004 
FILE NO/S APPLICATION 1301 OF 2003 
CITATION NO. 2004 WAIRC 11391 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr L Edmonds as agent on behalf of the Communications, Electrical, Electronic, Energy, Information, Postal, 
Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division, WA Branch and on behalf of the 
Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers Western Australian Branch and Ms G 
Husk on behalf of the Western Australian Fire Brigades Board and by consent, the Commission, pursuant to the powers conferred 
under the Industrial Relations Act, 1979, hereby orders: 

THAT the Fire Brigade Employees (Workshops) Award 1983 No A6 of 1981 be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing 
on or after the 7th day of May 2004. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 
1 Clause 9. – Overtime: 

A Delete subclause (3) of this Clause and insert in lieu thereof the following: 
(3) An employee required to work continuous overtime for more than one hour shall be supplied with a meal by the employer 

or be paid $7.20 for a meal. 
B Delete subclause (9)(b)(ii) of this Clause and insert in lieu thereof the following: 

 (ii) An employee who is available in accordance with subclause (9)(b)(i) shall be paid an allowance of $55.30 for 
each week the employee is required to be available.  This allowance shall be paid on a pro-rata basis for each 
“part week” where the employee is required to be available. 

2 Clause 11. – Special Rates and Provisions:  Delete this clause and insert in lieu thereof the following: 
(1) The employer shall have available a sufficient supply of protective equipment (as for example, hand screens, goggles, 

glasses, gloves, aprons, leggings, gumboots and oilskins) for use by employees when engaged on work for which some 
protective equipment is reasonably necessary. 

(2) Employees travelling to and/or from a call out, or returning from country work shall, upon request be provided with 
transport by the employer. 

(3) An Electrician - Special class, an electrical fitter and/or armature winder or an electrical installer who holds, and in the 
course of his/her employment may be required to use a current "A" Grade or "B" Grade licence issued pursuant to the 
relevant regulation in force on the 28th day of February, 1978 under the Electricity Act 1945 shall be paid an allowance 
of $16.50 per week. 

(4) A licensed electrical fitter or electrical installer who acts as nominee for the employer shall be paid an allowance of 
$15.50 per week. 

3 Clause 19. – Wages: 
A Delete subclauses (4) of this Clause and insert in lieu thereof the following: 
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(4) A tradesperson placed in charge of three or more other employees, in addition to the ordinary rate, shall be paid per week: 

(a) If placed in charge of not less than three and not more than 10 other employees $21.10 
(b) If placed in charge of more than 10 and not more than 19 other employees $32.30 
(c) If placed in charge of more than 20 other employees $41.50 

B Delete subclauses (5) of this Clause and insert in lieu thereof the following: 
(5) (a) The employer shall pay employees an allowance for service of: 
  $6.50 in the second year of service. 
  $12.90 in the third and subsequent years of service. 
 (b) This allowance shall be paid as “all purpose”. 

C Delete paragraph (a) of subclause (6) of this Clause and insert in lieu thereof the following: 
(6) (a) Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that 

tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the employer shall 
pay a tool allowance of: 

  (i) $11.60 per week to such tradesperson; or 
  (ii) in the case of an apprentice a percentage of $11.60, being the percentage which appears   against the 

relevant year of apprenticeship; 
 for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the 

performance of work as a tradesperson or as an apprentice. 

 

2004 WAIRC 11397 

MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD NO A 4 OF 1992 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
 -v- 
 BOARD OF MANAGEMENT, ALBANY REGIONAL HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER MONDAY, 10 MAY 2004 
FILE NO APPLICATION 104 OF 2004 
CITATION NO. 2004 WAIRC 11397 
 
 
Result Award varied 
 
 

Order 
HAVING heard Ms J Freeman on behalf of the applicant and Ms G Calkin and with her Ms K Berger on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Miscellaneous Government Conditions and Allowances Award No. A 4 of 1992 be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 7th day of May 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
Clause 17. – Fares and Travelling Allowances:  Delete subclause (2)(c) of this clause and insert the following in lieu thereof: 

(c) A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth day of June 
next following. 
Rates of Hire for use of employee's own vehicle on employer's business. 

Schedule 1 - Motor Vehicle Allowance 
Area and Details Engine Displacement (in cubic centimetres)  
 Over 2600cc Over 

1600 cc – 
2600cc 

1600cc & Under 

 Cents Per Kilometre 
    
Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
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North of 23.5° South Latitude 78.7 67.3 56.4 
Rest of State 73.7 62.9 52.4 
Schedule 2 - Motor Cycle Allowances 
Distance Travelled During a Year on Official 
Business 

Rate 
Cents Per Kilometre 

 
Rate per kilometre 

23.9 

Motor vehicles with rotary engines are to be included in the 1600-2600cc category. 

 

2004 WAIRC 11260 
NICKEL MINING AND PROCESSING AWARD, 1975 

NO. 18 OF 1975 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 
UNION OF WORKERS 

APPLICANT 
 -v- 
 WMC RESOURCES LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE OF ORDER WEDNESDAY, 21 APRIL 2004 
FILE NO. APPLICATION 1876 OF 2003 
CITATION NO. 2004 WAIRC 11260 
 
 
Result Award registered 
Representation 
Applicant Mr M Llewellyn 
Respondent Mr A Caccamo (as agent) 
 
 

Order 
Having heard Mr M Llewellyn on behalf of the Applicant and Mr A Caccamo as agent on behalf of the Respondent and by consent 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Nickel Mining and Processing Award, 1975 No. 18 of 1975 be varied in accordance with the following 
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after 19 
April 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 

1. Clause 2. – Arrangement:  Delete the number and title “27.  Long Service Leave” insert in lieu thereof the 
following: 
27A. Long Service Leave 
27B. District Allowances 

2. Clause 7. – Shift Work:  Delete subclause (2) and insert in lieu thereof the following: 
(2) A shift employee shall, in addition to that employee's ordinary rate be paid per shift at the rate of $10.70 when on 

afternoon or night shift. 
3. Clause 9. – Rest Breaks and Recall to Work – All Employees:  Delete subclause (7) and insert in lieu thereof the 

following: 
(7) An employee who without notification on the prior day or shift is required to work overtime shall be entitled to be 

supplied with a meal (or $8.05 in lieu) when that employee works more than one hour beyond the rostered ordinary hours 
of the day or shift. 

4. Clause 11. – Wet Places:  Delete first paragraph and insert in lieu thereof the following: 
Any employee working in wet places shall be paid an allowance of $1.38 per day or shift or part of a day or shift provided that - 
5. Clause 19. – First Aid:  Delete subclause (4) and insert in lieu thereof the following: 
(4) Any first aid person appointed by the employer to perform first aid duties shall be paid an allowance of $1.61 per shift in 

addition to that employee’s ordinary rate of pay.  
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6. Clause 36. – Special Rates:  Delete this clause and insert in lieu thereof the following: 
(1) Height Money:  An employee shall be paid an allowance of $1.13 for each day on which that employee works at a height 

of 15.5 metres or more above the nearest horizontal plane. 
(2) An employee assisting a tradesperson shall, when the tradesperson is in receipt of a disability allowance, be paid equal 

disability allowance. 
7. Schedule 1 - Wages:  Delete this Schedule and insert in lieu thereof the following: 

SCHEDULE 1 – WAGES 

The minimum rates of pay payable under this Award shall be as follows: 
PART A 

(1) Rate per Week 

   
Base 
Rate 

$ 

 
Industry 

Allowance 
$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

 
Total 
Rate 

$ 
(a) Underground Section -     
 Trucker 260.70 86.80 123.00 470.50 
 Tool Carrier 260.70 86.80 123.00 470.50 
 Shoveller 260.70 86.80 123.00 470.50 
 Diamond Drillers Assistant 268.70 86.80 123.00 478.50 
 Pipe Assembler 268.70 86.80 123.00 478.50 
 Sampler 268.70 86.80 123.00 478.50 
 Hydraulic Fill Operator 268.70 86.80 123.00 478.50 
 Popper Machine Employee 268.70 86.80 123.00 478.50 
 Air Hoist Operator 268.70 86.80 123.00 478.50 
 Electric Hoist Operator 268.70 86.80 123.00 478.50 
 Pump Attendant 268.70 86.80 123.00 478.50 
 Ventilation Employee 268.70 86.80 123.00 478.50 
 Platelayer 273.60 86.80 123.00 483.40 
 Train Crew 273.60 86.80 123.00 483.40 
 Mechanical Loader Operator 273.60 86.80 123.00 483.40 
 Scraper Hauler Operator 273.60 86.80 123.00 483.40 
 Braceperson 273.60 86.80 123.00 483.40 
 Plateperson 273.60 86.80 123.00 483.40 
 Skiperson 273.60 86.80 123.00 483.40 
 Scalers 278.10 86.80 123.00 487.90 
 Rock drill employee in all other places 

including open cut 
 

285.60 
 

86.80 
 

123.00 
 

495.40 
 Sanitary Employee 286.00 86.80 123.00 495.80 
 Timberperson - Other 290.40 86.80 123.00 500.20 
 Rock Drill employee in rises 293.90 86.80 123.00 503.70 
 Rock Drill employee in winzes 293.90 86.80 123.00 503.70 
 Raised Borer Operator 293.90 86.80 123.00 503.70 
 Diamond Driller -     
 (i) up to 20 h.p. 293.90 86.80 123.00 503.70 
 (ii) over 20 h.p. 299.20 86.80 123.00 509.00 
 Timberperson - shaft 301.60 86.80 123.00 511.40 
 Rock Drill employee in shafts 301.60 86.80 123.00 511.40 
 Hauler Operator 307.40 86.80 123.00 517.20 
 Hydraulic Twin and Treble Jumbo 

Operator 
 

314.30 
 

86.80 
 

123.00 
 

524.10 
(b) Open Cut section -     
 Quarry Labourer 265.00 86.80 123.00 474.80 
 Sampler 265.00 86.80 123.00 474.80 
 Dump Spotter 265.00 86.80 123.00 474.80 
 Fuel and Lube Serviceperson 281.40 86.80 123.00 491.20 
 Powder Monkey 288.30 86.80 123.00 498.10 
 Machine Drill Operator 294.90 86.80 123.00 504.70 
 Dump Truck Operator 317.80 86.80 123.00 527.60 
 Operators of Bulldozers, Front-end 

loaders, or tractors with or without power 
operated attachments - 

    

 Up to 35 b.h.p. 288.40 86.80 123.00 498.20 
 Over 35 b.h.p. up to 70 b.h.p. 298.00 86.80 123.00 507.80 
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 Over 70 b.h.p. up to 130 b.h.p. 302.80 86.80 123.00 512.60 
 Over 130 b.h.p. up to 250 b.h.p. 309.40 86.80 123.00 519.20 
 Over 250 b.h.p. up to 400 b.h.p. 316.90 86.80 123.00 526.70 
 Over 400 b.h.p. 324.70 86.80 123.00 534.50 
 Grader driver -     
 Up to 100 b.h.p. 319.90 86.80 123.00 529.70 
 Over 100 b.h.p. 323.60 86.80 123.00 533.40 
(c) Surface sections -     
 General Hand 254.10 86.80 123.00 463.90 
 Utility Employee Grade 1 260.70 86.80 123.00 470.50 
 Utility Employee Grade 2 265.00 86.80 123.00 474.80 
 Utility Employee Grade 3 272.10 86.80 123.00 481.90 
 Storeperson 273.50 86.80 123.00 483.30 
 Sawyer and Benchperson 277.40 86.80 123.00 487.20 
 Overhead Crane Driver 277.40 86.80 123.00 487.20 
 Sanitary Employee 277.40 86.80 123.00 487.20 
 Ambulance/First Aid Attendant 281.40 86.80 123.00 491.20 
 Nursery Hand 281.40 86.80 123.00 491.20 
 Storeperson (WMC - Main Store) 282.00 86.80 123.00 491.80 
 Tool Sharpener 282.40 86.80 123.00 492.20 
 Rigger and Splicer 291.40 86.80 123.00 501.20 
 Linotex Operator/Belt Repairer 296.50 86.80 123.00 506.30 
 Diamond Driller 299.20 86.80 123.00 509.00 
(d) Ore Treatment Mill Section      
 Ore Treatment Plant Operator -      Grade 1 

- ie an O.T.O. having less than three 
months experience on the process 

 
265.30 

 
86.80 

 
123.00 

 
475.10 

 Ore Treatment Plant Operator -  
Grade 2 - ie an O.T.O. having more than 
three months experience - 

 
280.70 

 
86.80 

 
123.00 

 
490.50 

 Spray Dryer Control  Room Operator after 
three months control room experience - 

 
301.30 

 
86.80 

 
123.00 

 
511.10 

 No. 2 Crushing Plant Control Room 
Operator after three months control room 
experience - 

 
307.40 

 
86.80 

 
123.00 

 
517.20 

 Leinster Nickel Operation     
 Concentrator Operator - Grade 1  -less 

than four months experience - 
 

273.80 
 

86.80 
 

123.00 
 

483.60 
 Concentrator Operator - Grade 2 - Not less 

than three months experience - 
 

285.10 
 

86.80 
 

123.00 
 

494.90 
 Concentrator Operator Grade 3  

Not less than eight months service and 
proficient to operate all of the process 
plant and mechanical equipment - 

 
301.50 

 
86.80 

 
123.00 

 
511.30 

(e) Laboratory Section -     
 Sampler Preparer -     
 (i) with less than three months 

experience 
 

265.30 
 

86.80 
 

123.00 
 

475.10 
 (ii) with more than three months 

experience 
 

278.10 
 

86.80 
 

123.00 
 

487.90 
 Laboratory Assistant -     
 (i) with less than three months 

experience 
 

276.70 
 

86.80 
 

123.00 
 

486.50 
 (ii) with more than three months 

experience 
 

286.00 
 

86.80 
 

123.00 
 

495.80 
(f) Mechanical Equipment Section -     
 Driver of Motor Vehicle -     
 (i) Not exceeding 25 cwt capacity 302.50 86.80 123.00 512.30 
 (ii) Exceeding 25 cwt capacity but not 

exceeding 3 tons capacity 
 

306.90 
 

86.80 
 

123.00 
 

516.70 
 (iii) Exceeding 3 tons capacity but not 

exceeding 6 tons capacity 
 

310.90 
 

86.80 
 

123.00 
 

520.70 
 (iv) 6 tons and over but under 7 tons 311.70 86.80 123.00 521.50 
 (v) 7 tons and over but under 8 tons 313.30 86.80 123.00 523.10 
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 (vi) 8 tons and over but under 9 tons 313.30 86.80 123.00 523.10 
 (vii) 9 tons and over but under 10 tons 314.30 86.80 123.00 524.10 
 (viii) 10 tons and over but under 11 tons 315.50 86.80 123.00 525.30 
 (ix) 11 tons and over but under 12 tons  316.40 86.80 123.00 526.20 
 (x) 12 tons and over but under 13 tons 317.10 86.80 123.00 526.90 
 Driver of articulated Vehicle more than 11 

tons and up to 12 tons 
 

320.60 
 

86.80 
 

123.00 
 

530.40 
 Unlicensed Dump Truck Operator 317.20 86.80 123.00 527.00 
 Fork Lift Driver -     
 (i) Under 10000 lbs capacity 310.90 86.80 123.00 520.70 
 (ii) Over 10000 lbs capacity 333.10 86.80 123.00 542.90 
 Operators of bulldozers, Front-end loaders, 

or tractors with or without power operated 
attachments - 

    

 Up to 35 b.h.p. 288.40 86.80 123.00 498.20 
 35 b.h.p. up to 70 b.h.p. 298.00 86.80 123.00 507.80 
 70 b.h.p. up to 130 b.h.p. 302.80 86.80 123.00 512.60 
 130 b.h.p. up to 250 b.h.p. 309.30 86.80 123.00 519.10 
 250 b.h.p. up to 400 b.h.p. 316.60 86.80 123.00 526.40 
 Over 400 b.h.p. 323.90 86.80 123.00 533.70 
 Grader Driver -     
 (i) Up to 100 b.h.p. 319.40 86.80 123.00 529.20 
 (ii) Over 100 b.h.p. 323.10 86.80 123.00 532.90 
(g) Mess Personnel -     
 Head Cook 314.90 86.80 123.00 524.70 
 Cook 301.80 86.80 123.00 511.60 
 Cook’s Offsider 278.10 86.80 123.00 487.90 
 Mess Attendant 254.40 86.80 123.00 464.20 

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

(2) Leading Hands 
In addition to the appropriate rate prescribed in part (1) of this Schedule, a leading hand shall be paid the following in 
excess of the highest rate applicable to the work being carried out - 

  $ 
(a) If placed in charge of not less than three and not more than 

ten other employees 
 

19.60 
(b) If placed in charge of more than ten and not more than twenty 

other employees 
 

29.50 
(c) If placed in charge of more than twenty other employees 38.30 

(3) Industry Allowance 
An industry allowance of $86.80 per week, payable for all purposes of the award, is payable for all employees, in addition 
to the base rate, as reflected in Part A hereof. Such allowance recognises, and is in payment for, all aspects of work in the 
nickel industry, including the location and nature of individual operations within it. 

PART B 
WAGES - KAMBALDA NICKEL OPERATIONS 
In lieu of sub clauses (1) and (2) of this clause, surface employees at the Kambalda Nickel Operations shall be paid the following: 

(1) 
Classification 
 

 
Base 
Rate 

$ 

 
Industry 

Allowance 
$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

 
Total 
Rate 

$ 
 General Hand 290.70 86.80 123.00 500.50 
 Level One includes the following: 302.70 86.80 123.00 512.50 
 MPE 1, Laboratory Assistant 1, Storeperson 1     
 Level Two includes the following: 321.40 86.80 123.00 531.20 
 MPE 2, Laboratory Assistant 2, Storeperson 2     
 Level Three includes the following: 324.20 86.80 123.00 534.00 
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 Process Operator 2     
 Level Four includes the following: 329.90 86.80 123.00 539.70 
 MPE 3, Laboratory Assistant 3, Storeperson 3     
 Level Five includes the following: 336.80 86.80 123.00 546.60 
 Process Operator 3     
 Level Six includes the following: 346.20 86.80 123.00 556.00 
 MPE 4, Laboratory Assistant 4     
 Level Seven includes the following: 349.10 86.80 123.00 558.90 
 Diamond Driller     
 Level Eight includes the following: 357.70 86.80 123.00 567.50 
 Process Operator 4     
 Level Nine includes the following: 364.10 86.80 123.00 573.90 
 Process Operator 5     
(2) Mechanical Equipment Section     
 Driver of Motor Vehicle not exceeding 25 cwt capacity 347.50 86.80 123.00 557.30 
 Exceeding 25 cwt capacity but not exceeding 3 tons 

capacity 
 

352.20 
 

86.80 
 

123.00 
 

562.00 
 Exceeding 3 tons capacity under 6 tons capacity 356.30 86.80 123.00 566.10 
 6 tons capacity up to 7 tons 357.20 86.80 123.00 567.00 
 7 tons capacity up to 8 tons 358.90 86.80 123.00 568.70 
 8 tons capacity up to 13 tons 363.00 86.80 123.00 572.80 
 Driver of articulated vehicle more than 11 tons up to 12 

tons 
 

366.70 
 

86.80 
 

123.00 
 

576.50 
 Unlicensed Dump Truck Operator 363.20 86.80 123.00 573.00 
 Fork Lift Driver -     
 Under 10000 lbs. capacity 356.30 86.80 123.00 566.10 
 Over 10000 lbs capacity 380.00 86.80 123.00 589.80 
 Operator of Bulldozers, Front end loaders, Road 

Sweepers or tractors with or without power operated 
attachments - 

    

 Up to 35 b.h.p. 332.40 86.80 123.00 542.20 
 35 b.h.p. up to 70 b.h.p. 342.50 86.80 123.00 552.30 
 70 b.h.p. up to 140 b.h.p. 347.80 86.80 123.00 557.60 
 140 b.h.p. up to 250 b.h.p. 354.70 86.80 123.00 564.50 
 250 b.h.p. up to 400 b.h.p. 362.50 86.80 123.00 572.30 
 Over 400 b.h.p. 370.30 86.80 123.00 580.10 
 Grader Driver -     
 Up to 100 b.h.p. 365.50 86.80 123.00 575.30 
 Over 100 b.h.p. 369.40 86.80 123.00 579.20 

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

(3) Industry Allowance  
An industry allowance of $86.80 per week, payable for all purposes of the award, is payable for all employees, 
in addition to the base rate, as reflected in Part B hereof. Such allowance recognises, and is in payment for, all 
aspects of work in the nickel industry, including the location and nature of individual operations within it. 
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2004 WAIRC 11294 

NICKEL REFINING AWARD, 1971 NO. 6 OF 1971 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 
UNION OF WORKERS 

APPLICANT 
 -v- 
 WMC RESOURCES LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE OF ORDER MONDAY, 3 MAY 2004 
FILE NO. APPLICATION 1874 OF 2003 
CITATION NO. 2004 WAIRC 11294 
 
 
Result Award registered 
Representation 
Applicant Mr M Llewellyn 
Respondents Mr A Caccamo (as agent) 
 
 

Order 
Having heard Mr M Llewellyn on behalf of the Applicant and Mr A Caccamo as agent on behalf of the Respondents and by consent 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Nickel Refining Award, 1971 No. 6 of 1971 be varied in accordance with the following schedule and that such 
variation shall have effect from the beginning of the first pay period commencing on or after 19 April 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 8. – Special Rates and Provisions:  Delete subclause (1) and insert in lieu the following thereof: 
(1) In lieu of any other special rates and conditions an employee shall be paid a flat allowance of $13.00 per week.  
2. Clause 10. – Overtime (Other Than Continuous Shift Employees):  Delete subclause (6) and insert in lieu the 

following thereof: 
(6) When an employee, without being notified on the previous day is required to continue working after the usual knock off 

time for more than two hours the employee shall be provided with any meal required or be paid $8.05 in lieu thereof.  
Provided that such payment need not be made to employees living in the same locality as their place of employment who 
can reasonable return home for a meal.  

3. Clause 11. – Continuous Shift Employees:  Delete subclause (6) and insert in lieu the following thereof: 
(6) When an employee without being notified on the previous day is required to continue working after their usual knock off 

time for more than two hours the employee shall be provided with any meal required or be paid $8.05 in lieu thereof.  
Provided that such payment need not be made to employees living in the same locality as their place of employment who 
can reasonable return home for a meal.  

4. Clause 12. – Shift Work:  Delete subclause (3) and insert in lieu the following thereof: 
(3) A shift employee shall, in addition to the ordinary rate, be paid per shift of eight hours at the rate of $10.70 when on 

afternoon or night shift. 
5. Clause 27. – Wages:  Delete this clause and insert in lieu the following thereof: 

27. – WAGES 
The minimum rates of wages per week payable under the provisions of this award shall be as follows:  

(1) Adult  
Base 
Rate 

$ 

 
Industry 

Allowance 
$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

 
Total 
Rate 

$ 
 Process Operator Grade 1 330.50 86.80 123.00 540.30 
 Process Operator Grade 2 339.50 86.80 123.00 549.30 
 Process Operator Grade 3 357.30 86.80 123.00 567.10 
 Process Operator Grade 4 370.80 86.80 123.00 580.60 
 Process Operator Grade 5 386.20 86.80 123.00 596.00 
 Storeperson 332.60 86.80 123.00 542.40 
 Multi-skilled Process Operator Grade 1 363.50 86.80 123.00 573.30 
 Multi-skilled Process Operator Grade 2 372.50 86.80 123.00 582.30 
 Multi-skilled Process Operator Grade 3 390.30 86.80 123.00 600.10 
 Multi-skilled Process Operator Grade 4 403.80 86.80 123.00 613.60 
 Multi-skilled Process Operator Grade 5 419.20 86.80 125.00 631.00 
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The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement. 

Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

(2) Junior Employees (percent rate for Process Operators Grade 1 classification per week) 

Under 17 years of age 55% 
Between 17 and 18 years of age 65% 
Between 18 and 19 years of age 80% 
At 19 years of age appropriate adult classification rate 

(3) Casual Employees shall be paid fifteen per cent (15%) in addition to the rates prescribed in this clause. 
(4) Industry Allowance 

An industry allowance of $86.80 per week, payable for all purposes of the award, is payable for all employees, 
in addition to the base rate.  Such allowance recognises, and is in payment for, all aspects of work in the nickel 
industry, including the location and nature of individual operations within it. 

 

2004 WAIRC 11295 

NICKEL SMELTING (WMC RESOURCES LIMITED) AWARD 
NO. 18 OF 1972 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

 -v- 
 WMC RESOURCES LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE OF ORDER MONDAY, 3 MAY 2004 
FILE NO. APPLICATION 1875 OF 2003 
CITATION NO. 2004 WAIRC 11295 
 
 
Result Award registered 
Representation 
Applicant Mr M Llewellyn 
Respondents Mr A Caccamo (as agent) 
 
 

Order 
Having heard Mr M Llewellyn on behalf of the Applicant and Mr A Caccamo as agent on behalf of the Respondents and by consent 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Nickel Smelting (WMC Resources Ltd) Award 2003 No. 18 of 1972 be varied in accordance with the 
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after 19 April 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 

1. Clause 9. – Overtime:  Delete paragraph (c) subclause (3) and insert in lieu the following thereof: 
(c) Subject to the provisions of paragraph (d) of this sub clause, an employee required to work overtime for more than one 

hour shall be supplied with a suitable meal by the employer or be paid $8.05 for a meal.  Any dispute as to the suitability 
of meals supplied shall be determined by the Board of Reference. 

2. Clause 10. – Shift Work:  Delete subclause (2) and insert in lieu the following thereof: 
(2) A shift employee shall, in addition to their ordinary rate, be paid per shift of eight hours at the rate of $10.70 when on 

afternoon or night shift.  
3. Clause 26. – Special Rates:  Delete this clause and insert in lieu the following thereof: 
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26. - SPECIAL RATES 
(1) Heat Money:  Any employee employed for more than one hour -  

(a) in places where the temperature is raised by artificial means to between 46 and 55 degrees Celsius, shall be paid 
an allowance of 24 cents per hour extra, and/or  

(b) in places where the temperature exceeds 55 degrees Celsius shall be paid 29 cents per hour extra.  
(2) Dust Money:  Any employee required to work in excessively dusty areas shall be paid an allowance of 24 cents per hour 

extra.  Excessively dusty areas shall be determined from time to time by the parties to this award but shall include -  
(a) Dust handling area on precipitator 
(b) Dust handling on boilers 
(c) Feeding system on furnace 
(d) Return crushing system 

4. Schedule 1 – Wages:  Delete this clause and insert in lieu the following thereof: 
SCHEDULE 1 - WAGES 
The minimum rates of wages per week payable under the provisions of this award shall be as follows:  

 
 

  
Base 
Rate 

$ 

 
Industry 

Allowance 
$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

 
Total 
Rate 

$ 
(1) Process Operator Grade 1 306.80 86.80 123.00 516.60 
 Process Operator Grade 2 320.50 86.80 123.00 530.30 
 Process Operator Grade 3 333.10 86.80 123.00 542.90 
 Process Operator Grade 4 343.40 86.80 123.00 553.20 
 Process Operator Grade 5 357.90 86.80 123.00 567.70 
 Process Operator Grade 6 379.20 86.80 123.00 589.00 

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle.  
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement.  
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments.  

(2) Leading Hands  
In addition to the appropriate rate prescribed in subclause (1) of this clause, a Leading Hand shall be paid the following in 
excess of the highest rate applicable to the work being carried out.  

  $ 
(a) If placed in charge of not less than 3 and not more than 10 other employees 19.60 
(b) If placed in charge of more than 10 and not more than 20 other employees 29.50 
(c) If placed in charge of more than 20 other employees 38.30 

(3) Industry Allowance  
An industry allowance of $86.80 per week, payable for all purposes of the award, is payable for all employees, in addition 
to the base rate.  Such allowance recognises, and is in payment for, all aspects of work in the nickel industry, including 
the location and nature of individual operations within it. 

 

2004 WAIRC 11249 

THE WESTERN AUSTRALIAN SURVEYING (PRIVATE PRACTICE) INDUSTRIAL  
AWARD, 2003 NO. A2 OF 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF 

EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH 
APPLICANT 

 -v- 
 A GRADE SURVEYS AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE OF ORDER WEDNESDAY, 21 APRIL 2004 
FILE NO. APPLICATION 1121 OF 2003 
CITATION NO. 2004 WAIRC 11249 
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Result Award varied 
Representation 
Applicant Mr M Kane 
Respondent Mr D Moss on behalf of the Association of Professional Engineers Scientists & Managers Australia 
 
 

Order 
HAVING heard Mr M Kane on behalf of the Applicant and Mr D Moss on behalf of the Respondent, and by consent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 ("the Act"), hereby orders – 

THAT The Western Australian Surveying (Private Practice) Industry Award, 2003 be varied in accordance with the 
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after 21 April 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 

1. Clause 5.1 – Salaries:  Delete this clause and insert the following in lieu thereof: 
5.1 - SALARIES 

The rates of pay in this Award include Arbitrated Safety Net adjustments available since December 1993 under the 
Arbitrated Safety Net Adjustment Principle and includes the 2003 Safety Net Wage Case Increase of 5 June 2003 
(2003 WAIRC 08452). 
These Arbitrated Safety Net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award except where such absorption is contrary 
to the terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset Arbitrated Safety Net adjustments. 

Wage Classification title Minimum Salaries - $ Skill relativity to 
level 10 after full 

minimum rate\ 
broadbanding 
adjustments 

  Hourly Weekly Annual % 
Level 1 
5.1.1(a)  

Manager/ 
Professional -Business/ 
Specialist 
 

26.19 995.10 51747.50 210 

Level 2 
5.1.1(b)  

Manager/ 
Professional - Project/ 
Specialist 
 

22.89 870.00 45242.50 180 

Level 3 
5.1.1(c)  

Experienced 
Professional Surveyor 
including Licensed 
Surveyor/ 
Engineer 
 

20.70 786.50 40900.50 160 

Level 4 
5.1.1(d)  

Experienced 
Surveyor/Town Planner 
 

19.68 748.00 38898.83 150 

Level 5 
5.1.1(e)  

Technician V / Survey 
Party Leader 
 

19.16 727.90 37853.83 145 

Level 6 
5.1.1(f)  

Technician IV / Survey 
Party Leader  
 

18.06 686.19 35684.83 135 

Level 7 
5.1.1(g)  

Technician III / Survey 
Technician, Senior (part-
time party leader) 
Graduate Professional 
Engineer/ 
Surveyor/Town Planner - 
4 year 
 

17.51 665.40 34603.83 130 
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Level 8 
5.1.1(h)  

Technician II / Survey 
Technician, 
Graduate Surveyor - 
under Articles/Town 
Planner – 3 year 
 

16.96 644.50 33516.83 125 

Level 9 
5.1.1(i)   

Technician I / Trainee 
Technician, Survey 
 

15.37 583.90 30365.83 110 

Level 10 
5.1.1(j)  

Technical Assistant 
Survey 
 

14.28 542.50 28212.83 100 

Level 11 
5.1.1(k)  
 

Trainee Assistant Survey 13.12 498.50 25924.83 90 

Level 12 
5.1.1(l) 
 

Unskilled 12.24 465.10 24187.83 82 

Entry level 
5.1.1(m) 
  

For entry level for employees who possess relevant technical/professional qualifications see 
clause 5.1.2 

5.1.1(n) 
  

The skill relativities to level 10 set out in the above table apply subject to any future award or 
safety net increases by the Commission.  Any such safety net increases will not vary the 
percentages set out above as being the indicative wage relativities of classifications under this 
award. 
 

2. Clause 8.4 – Location Allowance:  Delete this clause and insert the following in lieu thereof: 

8.4 - LOCATION ALLOWANCE 
(1) Subject to the provisions of this clause, in addition to the rates prescribed in the Salary clause of this Award, an employee 

shall be paid the following weekly allowances when employed in the towns prescribed hereunder.  Provided that where 
the salaries are prescribed as fortnightly rates of pay, these allowances shall be shown as fortnightly allowances. 

Town Per Week 
 $ 
Agnew 17.00 
Argyle 44.50 
Balladonia 17.00 
Barrow Island 29.00 
Boulder 7.10 
Broome 27.10 
Bullfinch 8.00 
Carnarvon 13.80 
Cockatoo Island 29.70 
Coolgardie 7.10 
Cue 17.30 
Dampier 23.50 
Denham 13.80 
Derby 28.20 
Esperance 5.10 
Eucla 18.90 
Exmouth 24.40 
Fitzroy Crossing 34.10 
Goldsworthy 15.10 
Halls Creek 39.00 
Kalbarri 5.90 
Kalgoorlie 7.10 
Kambalda 7.10 
Karratha 28.00 
Koolan Island 29.70 
Koolyanobbing 8.00 
Kununurra 44.50 
Laverton 17.20 
Learmonth 24.40 
Leinster 17.00 
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Leonora 17.20 
Madura 18.00 
Marble Bar 42.70 
Meekatharra 14.90 
Mount Magnet 18.60 
Mundrabilla 18.50 
Newman 16.20 
Norseman 14.60 
Nullagine 42.60 
Onslow 29.00 
Pannawonica 22.00 
Paraburdoo 21.80 
Port Hedland 23.30 
Ravensthorpe 9.00 
Roebourne 32.20 
Sandstone 17.00 
Shark Bay 13.80 
Shay Gap 15.10 
Southern Cross 8.00 
Telfer 39.50 
Teutonic Bore 17.00 
Tom Price 21.80 
Whim Creek 27.80 
Wickham 26.90 
Wiluna 17.20 
Wittenoom 37.80 
Wyndham 41.90 

(2) Except as provided in subclause (3) of this clause, an employee who has: 
(a) a dependent shall be paid double the allowance prescribed in subclause (1) of this clause; 
(b) a partial dependent shall be paid the allowance prescribed in subclause (1) of this clause plus the difference 

between that rate and the amount such partial dependent is receiving by way of a district or location allowance. 
(3) Where an employee: 

(a) is provided with board and lodging by his/her employer, free of charge; or 
(b) is provided with an allowance in lieu of board and lodgings by virtue of the award or an order or agreement 

made pursuant to the Act; 
such employee shall be paid 66 2/3 per cent of the allowances prescribed in subclause (1) of this clause. 

(4) Subject to subclause (2) of this clause, junior employees, casual employees, part time employees, apprentices receiving 
less than adult rate and employees employed for less than a full week shall receive that proportion of the location 
allowance as equates with the proportion that their wage for ordinary hours that week is to the adult rate for the work 
performed. 

(5) Where an employee is on annual leave or receives payment in lieu of annual leave he/she shall be paid for the period of 
such leave the location allowance to which he/she would ordinarily be entitled. 

(6) Where an employee is on long service leave or other approved leave with pay (other than annual leave) he/she shall only 
be paid location allowance for the period of such leave he/she remains in the location in which he/she is employed. 

(7) For the purposes of this clause: 
(a) “Dependent” shall mean – 

(i) a spouse or defacto spouse; or 
(ii)  a child where there is no spouse or defacto spouse; 
who does not receive a location allowance or who, if in receipt of a salary or wage package, receives no 
consideration for which the location allowance is payable pursuant to the provisions of this clause. 

(b) “Partial Dependent” shall mean a “dependent” as prescribed in paragraph (a) of this subclause who receives a 
location allowance which is less than the location allowance prescribed in subclause (1) of this clause or who, 
if in receipt of a salary or wage package, receives less than a full consideration for which the location 
allowance is payable pursuant to the provisions of this clause. 

(8) Where an employee is employed in a town or location not specified in this clause the allowance payable for the purpose 
of subclause (1) of this clause shall be such amount as may be agreed between Australian Mines and Metals Association, 
the Chamber of Commerce and Industry of Western Australia and the Trades and Labor Council of Western Australia, or 
failing such agreement, as may be determined by the Commission. 

(9) Subject to the making of a General Order pursuant to s.50 of the Act, that part of each location allowance representing 
prices shall be varied from the beginning of the first pay period commencing on or after the 1st day in July of each year in 
accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured to 
the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents. 
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NOTICES—Award/Agreement matters— 
NOTICE 

WESTERN AUSTRLIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. 301 OF 2004 

APPLICATION FOR VARIATION OF AWARD ENTITLED “FIRE BRIGADE EMPLOYEES 
AWARD 1990 No 28 of 1989” 

NOTICE is given that an application has been made to the Commission by the United Firefighters Union of Western Australia 
under the Industrial Relations Act 1979 to add the following new classification of employees to the above award: 

Communication Systems Officer – Level 1, Level 2, Level 3 and Level 4 
And by deleting the classification: 

Leading Firefighter. 
Clause - 3. - SCOPE 

“This award shall apply to those employees classified in Clause 6. - Wages of this award and who are employed by the 
Western Australian Fire Brigades Board, provided that nothing herein contained, shall apply to auxiliary Firefighters who 
may be employed under the conditions laid down from time to time in the Rules and Regulations issued under the 
provisions of the Fire Brigades Act 1942.” 

As far as relevant, those parts of the amendment which relate to are of operation or scope are published hereunder: 
Amend Clause 6 – Wages by deleting the classification of Leading Firefighter and inserting Communication Systems 
Officer Level 1, Level 2, Level 3 and Level 4 after Superintendent. 

A copy of the proposed variation may be inspected at my office at 111 St George’s Terrace, Perth. 
DATED THIS 20 April 2004 

J. SPURLING, 
 Registrar. 

 

PUBLIC SERVICE ARBITRATOR—Matters dealt with— 
2004 WAIRC 11275 

INCREMENTAL ADVANCE ASSESSMENT ISSUE AND FIXED-TERM  
CONTRACT TO PERMANENCY 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) 

APPLICANT 
 -v- 
 THE DIRECTOR GENERAL, DEPARTMENT OF CULTURE AND THE ARTS 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE OF ORDER FRIDAY, 23 APRIL 2004 
FILE NO PSAC 33 OF 2003 
CITATION NO. 2004 WAIRC 11275 
 
 
Result Order Issued 
 
 

Order 
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979 regarding the advanced incremental 
progression within Level 1 and the conversion from fixed-term contract to permanency of Ms Diane Booth; and 
WHEREAS in its Notice of Application filed on the 11th day of June 2003, the applicant sought the following relief: 

1. Immediate reassessment of Ms Booth’s Level One Increment status to take into account  her 14 years’ 
employment service in similar work with a government agency, with the view to paying her as a Level 1 Year 9 
officer; 

2. Ms Booth to be back-paid for the period since her appointment date for salary lost because the respondent 
initially made an incorrect assessment of her experience and work history; 

3. Conversion of Ms Booth’s employment status to permanent, as per the Premier’s Circular No. 2002/17; and 
WHEREAS on the 19th day of September 2003, the 8th day of March 2004 and the 8th day of April 2004, the Public Service 
Arbitrator (“the Arbitrator”) convened conferences for the purpose of conciliating between the parties; and 
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WHEREAS no agreement could be reached between the parties as to the matters in dispute; and 
WHEREAS at the latter conference the applicant requested that the Arbitrator refer the matter for hearing and determination 
pursuant to Section 44(9) of the Industrial Relations Act and the Arbitrator expressed some concerns as to whether it is appropriate 
to refer the matter for hearing and determination in the circumstances; and 
WHEREAS on the 8th day of April 2004, the Arbitrator wrote to the parties inviting written submissions as to whether it is in the 
public interest for the Arbitrator to exercise the discretion to refer the matter for hearing and determination given that: 

1. Since the filing of the application on 11 July 2003, Ms Booth had resigned from the position held with the 
respondent effective 1 November 2003, and was no longer an employee of the respondent; 

2. The resignation was given and effected during the process of conciliation of the two issues raised within the 
application; 

3. No application has been made for or on behalf of Ms Booth seeking reinstatement; and 
WHEREAS the Arbitrator received written submissions from the parties and considered those submissions; 
NOW THEREFORE the Arbitrator, pursuant to the powers in the Industrial Relations Act 1979, hereby orders: 
 THAT this matter not be referred for hearing and determination. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

2004 WAIRC 11264 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
 -v- 
 DIRECTOR GENERAL, DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE OF ORDER THURSDAY, 22 APRIL 2004 
FILE NO PSACR 52 OF 2003 
CITATION NO. 2004 WAIRC 11264 
 
 
Result Order for discovery issued 
 
 

Order 
WHEREAS this is a matter referred for hearing and determination pursuant to Section 44 of the Industrial Relations Act 1979; and 
WHEREAS on the 5th day of April 2004, the applicant filed an application for discovery; and 
WHEREAS on the 14th day of April 2004, the Public Service Arbitrator convened a conference for the purpose of dealing with the 
application for discovery; and 
WHEREAS the parties discussed the terms of the proposed order for discovery and the respondent did not object to such an order 
being issued; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

1. THAT by the 28th day of April 2004, the respondent shall provide to the applicant a sworn affidavit comprising 
a complete, accurate and detailed list of all the documents in its power, possession and/or control relevant to the 
matter in dispute before the Public Service Arbitrator in respect of the creation of or reclassification to the 
positions of Senior Case Support Officer, Community and Juvenile Justice Division, such documents to include 
in particular those relating to Case Support Officers, Level 2 Ms Jean Rothery, Ms Jean Goodchild, Mr Patrick 
Lynch, Ms Sandra Fleury, Ms Olivia Jones, Ms Deanna Fernandez, Ms Kaylene Chan, Ms Claire Clamp, Ms 
Pam Hampson and Ms Alicia Mitchell. 

2. THAT the affidavit shall specifically testify to the accuracy, completion and veracity of the information 
contained therein.  Specifically the documents referred to in the affidavit shall include, but are not limited to: 
(a) all documents produced and/or considered by the respondent in connection with the Senior Case 

Support Officer positions - from their original conceptualisation based on a “business case”, 
departmental approvals, reclassification and establishment, structural location and function within the 
structures of the various Community Justice workplaces - including but not limited to any reports, 
notes, memoranda, meeting minutes, briefing notes and/or letters; 

(b) all documents produced and/or considered by the respondent in connection with the respondent’s 
decision - ie. evaluation of applications; criteria for decision - to reject the giving of the benefit of the 
reclassification from Case Support Officer, Level 2 to Senior Support Officer, Level 3 to the above-
named employees, including but not limited to any reports, notes, memoranda, meeting minutes, 
briefing notes or letters; 
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(c) any documents sent to or received from any other entity by the respondent in relation to Orders 2(a) 
and (b); and 

(d) any other documents which may be relevant to the matters in question. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

INDUSTRIAL MAGISTRATE—Complaints before— 
2004 WAIRC 11382 

WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES’ COURT 
PARTIES JANET DEVENY-SALMON 

CLAIMANT 
 -v- 
 MURDOCH UNIVERSITY 

RESPONDENT 
CORAM MAGISTRATE G CICCHINI IM 
DATE THURSDAY, 22 APRIL 2004 
CLAIM NO M 29 OF 2003 
CITATION NO. 2004 WAIRC 11382 
 
 
Representation 
Claimant Mr G Stubbs (of Counsel) instructed by Messrs Dwyer Durack Lawyers 
Respondent Mr S Heathcote (of Counsel) instructed by Messrs Clayton Utz Lawyers 
 
 

Reasons for Decision 
Background 
1 The Claimant is fifty-one years of age.  In 1993 she commenced undergraduate studies and completed a Bachelor of Science 

Degree course at Curtin University of Technology.  The following year she completed a Bachelor of Psychology course at the 
same university.  In 1998 she commenced a Master of Applied Psychology Degree course at Murdoch University, which she 
has completed on a part-time basis.  In 1999 during the period of her postgraduate studies at Murdoch University the 
Claimant’s attention was drawn to an advertisement placed on a notice board at the university by the Respondent seeking the 
services of a person to perform the duties of a Resident Co-ordinator at the Murdoch Student Village.  The notice described 
both the nature of the position and criteria for appointment.  It stated inter alia as follows: 

RESIDENT COORDINATOR 
VACANCIES IN 1999 AT STUDENT VILLAGE 
Student Village is a Murdoch University residential college that caters for approximately 520 undergraduate and 
postgraduate students, and visiting academics from many different backgrounds and cultures, in self-catering flats. 
It is the aim of Student Village to provide for its residents a community environment that is conducive to the achievement of 
academic excellence, personal development and a positive lifestyle.  Five Resident Coordinators will be appointed to the 
Village staff in 1999 to assist the Village to achieve this aim. Each of the Resident Coordinators will be assisted by two 
Resident Assistants. 
RESPONSIBILITIES 
Provide assistance to the Assistant Director Residential by: 

1  being responsible for a section of the Village housing approximately 100 residents 
2.  supervising residents to maintain their flats; approximately 20 flats 
3.  training and supervising two Resident Assistants 
4.  providing pastoral care and academic development of residents 
5.  implementing Village policies and rules 
6.  conducting check ins/outs and flat inspections each semester 
7.  maintain comprehensive records 
8.   act as Building Warden for the purposes of the University's Emergency Evacuation Procedures.  

Coordinators to provide a written report each time there is an incident . 
CRITERIA FOR SELECTION 
Applicants should: 

1 be a postgraduate student or a member of the teaching staff of Murdoch University in 1999 
2. have proven interpersonal and group leadership skills 
3. be effective as a team member 
4. have empathy with students from different cultural backgrounds. 
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A detailed Duty Statement for Resident Coordinators can be obtained from the Student Village Housing office by phoning 
9360 2909 or calling at the Village Housing office (Building #32). 

2 In furtherance of her enquiries concerning the position the Claimant, on 11 June 1999, downloaded a page from the 
Respondent’s website concerning the position.  The web page contained more specific information about the position 
including further details concerning the duty statement, criteria for selection, remuneration and the like.  It is appropriate that I 
set out the relevant parts of the web page: 

Headline:     Vacancy - STUDENT VILLAGE 
Summary: RESIDENT COORDINATOR - Murdoch staff or postgraduate students only to apply  
(Closing date 14 June 99) 
Details: VACANCIES IN 1999 AT STUDENT VILLAGE 
FIXED TERM APPOINTMENTS (PART TIME) 
Student Village is a Murdoch University residential college that caters for approximately 520 undergraduate and 
postgraduate students, and visiting academics from many different backgrounds and cultures, in self-catering flats. 
It is the aim of Student Village to provide for its residents, a community environment that is conducive to the achievement of 
academic excellence, personal development and a positive lifestyle.  Due to the resignation of one of our residential staff 
members, a Resident Coordinator position for Semester 2 is now available and will commence 5 July 1999. 
DUTY STATEMENT 
Under the leadership of the Assistant Director (Residential) the Resident Coordinator will: 
1    Maintain acceptable standards of community living in Student Village, especially in regard to levels of noise and 

cleanliness 
2   Provide primary pastoral care to the residents of Student Village 
3   Support the maintenance of the physical assets of Student Village 
4   Promotion of social interaction among residents of Student Village 
(Resident Coordinators are assisted by two Resident Assistants.) 
CRITERIA FOR SELECTION 
The successful applicants will: 
1.   be a postgraduate student or a member of the teaching staff of Murdoch University in 1999 
2.   have proven interpersonal and group leadership skills 
3.   have ability to work as part of a team and maintain effective working relationships with a broad range of people 
4.   have empathy with students from different cultural backgrounds 
5.   be available to work flexible hours without supervision 
6.   be a good role model for residents and to positively contribute to the overall running of the Village. 
APPOINTMENT 
The Resident Coordinator position is for one semester (from 5 July to  
4 December 1999) and the appointee is required to reside at Student Village during this period.  Training will be negotiated 
with the successful applicant and he/she will be eligible to apply for re-appointment the following year. 
REMUNERATION 
The Resident Coordinator will be paid on a part-time fixed term contract for 22 weeks at $489.39 per fortnight plus 
membership to Tertiary Education Superannuation Scheme.  A separate two bedroom furnished flat is provided for at 
weekly rental of $97.00 inclusive of water, electricity and gas, and modem access. 

3 It suffices to say that the Claimant made her application for the position, was interviewed and was successful in attaining the 
same.  On 22 June 1999 the Respondent wrote to the Claimant informing her that she had been successful in her application.  
She was informed that her employment was to be for one semester from 5 July to 4 December 1999 and that she was expected 
to reside in the Student Village during that period.  She was further informed that her remuneration would be based on a part-
time fixed term contract for 22 weeks at $489.39 per fortnight.  A separate three bedroom furnished flat was to be provided for 
a weekly rental of $97.00 inclusive of water, electricity, gas and modem access. 

4 The Claimant accepted the offer of employment and on 29 June 1999 signed a contract of employment.  The contract of 
employment adopted the terms and conditions of the Murdoch University General Staff Enterprise Agreement 1997 (1997 
EBA).  The contract of employment specified that the Claimant’s classification was H0505 on salary step 10.  Her weekly 
hours were designated to be 13.88 comprising 37% of a full time position. 

5 The contract contained a statement detailing her major duties.  It provided inter alia: 
THE CONTENTS OF THIS STATEMENT MAY BE VARIED ONLY WITH THE APPROVAL OF THE DIRECTOR 
HUMAN RESOURCES 

Duty No. Summary of Duties Frequency % of total time 
 Under the leadership of the Assistant Director 

(Residential) the Resident Coordinator will: 
  

1. Maintain acceptable standards of community 
living in Student Village, especially in regard to 
levels of noise and cleanliness. 

 50% 

2. Provide primary pastoral care to the residents of 
Student Village. 

 25% 

3. Support the maintenance of the physical assets of 
Student Village. 

 20% 

4. Promote social interaction among residents of 
Student Village. 

 5% 
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6 The Claimant carried out her duties in accordance with the terms of her contract of employment through to the end of the 
second semester in 1999 at which time the contract ended.  She subsequently re-applied for the position for the 2000-year and 
was successful in that regard.  Her 2000 contract commenced on 31 January 2000 and expired on 4 December 2000.  The 
terms and conditions of employment were set pursuant to the 1997 EBA until on or about 1 October 2000 at which time the 
Murdoch University (General Staff) Enterprise Bargaining Agreement 2000 (2000 EBA) took over. 

The Claim 
7 The Claimant alleges that despite the contractual obligations requiring her to work 13.88 hours per week she was in fact 

required to work substantially more hours than those stated in the contract.  Her 1999 contract contemplated the 13.88 hours 
being worked on duty roster every 5 days.  The roster varied in length between 5.00 pm to 11.00 pm on Monday to Thursday, 
5.00 pm to 1.00 am on Friday, 8.30 am to 1.00 am on Saturday and 8.30 am to 11.00 pm on Sunday.  The Claimant says that 
above and beyond the roster she was also required to do the following: 

(i)  complete substantial training at the commencement of the employment, including a three day team building 
exercise at Rockingham; 

(ii)  supervise and facilitate the students moving into the Student Village and signing their residency contract at the 
commencement of each semester ("Check-Ins"); 

(iii)  hold an initial flat meeting at the commencement of each semester in each flat; 
(iv)  attend a Student Village Orientation day at the beginning of each semester; 
(v)  carry out regular flat inspections; 
(vi)  hold an initial individual interview with each student; 
(vii)  attend weekly Residential Staff meetings; 
(viii)  attend and complete ongoing emergency training; 
(ix) organize and attend various Student Village functions and activities including sports' days, parties/dinners and 

dances; 
(x) be on stand-by at the end of each Roster and respond to any telephone complaints and/or requests for help.  This 

stand-by period commenced at the end of the Roster and continued until 8:30am the following day; 
(xi) return the duty telephone and Student Village keys to the Residential Staff Office at the completion of the stand-by 

period; and 
(xii)  facilitate the vacation of the Student Village ("Check-Outs") by students at the end of or during each semester, 

including inspecting bedrooms, common areas and through levying cleaning charges. 
8 The Claimant says that notwithstanding the provisions of the EBAs she was not remunerated for hours worked outside the base 

roster.  Indeed she was only remunerated for the rostered hours at ordinary rates despite most of the roster falling outside the 
definition of “Ordinary Hours” as defined by the EBA. 

9 Her situation in 2000 was almost the same save that: 
(i) the weekly rosters commenced at 4.30 pm instead of 5.00 pm, 
(ii) the initial meeting with each student at the beginning of each period of residence was incorporated into the 

check-in, and 
(iii) A higher hourly rate was payable on or after about 1 October 2000 in accordance with the 2000 EBA. 

10 The Claimant maintains that the Respondent has failed to pay her in accordance with the 1997 and 2000 EBA.  In that regard 
she claims she was not paid the correct rate for working outside ordinary hours and that she was not paid for overtime worked.  
It follows accordingly that she claims not to have been paid the correct pro-rata annual leave. 

11 The Claimant says that she has been underpaid a total of $18,604.97 exclusive of the annual leave underpayment.  The alleged 
annual leave underpayment has not been quantified.  The amount sought represents a scaled down amount compared to the 
amount of $36,929.90 originally sought in the claim as filed on 21 February 2003. 

Response 
12 In its particulars of defence filed on 11 July 2003 the Respondent has set out the co-ordinators’ responsibilities.  It is 

appropriate to repeat the relevant paragraphs thereof: 
Co-ordinator's responsibilities 
Each of the Co-ordinators is allocated, according to a roster, to various periods during each week in which they act as 
the primary contact for Residents in need of out of hours support.  The rosters typically require the Co-ordinator to be 
available to be called over a span of approximately 16 hours during 1 week day and for up to 24 hours on a Saturday or 
Sunday. 
The Co-ordinators were not always required to personally respond to a Resident's call for support.  During certain hours 
designated by a roster, the Co-ordinators had access to one or more Assistants to who calls were referred for action. 
The Co-ordinator was only required to personally respond to calls for support that occurred, essentially during the hours 
in which the Residents would be expected to be asleep. 
The Co-ordinator's role typically required the Co-ordinator to: 

(a) collect keys and a mobile phone from either, the Respondents regular employees or the Coordinator 
rostered for the preceding period; 

(b) unlock buildings and facilities that were commonly available to the Residents; 
(c) meet with the Assistants they would call upon for assistance that day; 
(d) hand out any sporting equipment or other property the Village made available for the Resident’s use; 
(e) remain available to be contacted by a Resident and to arrange for support to be provided; 
(f)  lock up common areas at the end of the day; 
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(g) enforce the Village's curfew requirements; 
(h) remain available to provide support to a Resident if called upon; and 
(i) return the keys and mobile phone to either, the Respondent's regular employees or to the Coordinator 

rostered to be on-call during the next period. 
In all, the specific tasks the Co-ordinator was required to perform occupied the Co-ordinator for approximately 2 hours.  
The balance of the time could be spent as the Co-ordinator wished so long as that was consistent with the Co-ordinator 
being available to arrange support for a Resident or to personally support a Resident if called upon to do so. 
The creation of the Village Office in 2000 meant that, during hours when the Assistants were available, the office became 
the Residents' primary contact point and the Co-ordinators only needed to be contacted when a matter arose that an 
Assistant could not resolve. 
Apart from the responsibilities set out in (the) paragraph … above, the Co-ordinators were also required to assist the 
Respondent's regular employees with: 

(a) checking-in the Resident's at the beginning of the academic year; and 
(b) checking-out the Residents at the end of the academic year. 

The Co-ordinators were also required to: 
(a) attend some training programmes; and 
(b) assist with, and attend, social functions organised for the Residents. 

13 The Respondent says that the Claimant was paid an annual salary equivalent to 37% of a full-time salary set notionally at level 
5 within the pay structure in both the 1997 and 2000 EBA.  The all-up salary was based on an aggregation and time that the 
Claimant might be expected to work in relation to: 

(a) check-in for incoming Residents; 
(b) attending training as required; 
(c) assisting with, and attending, social functions organised for the Residents; 
(d) attending to routine opening up and locking up tasks; 
(e) remaining available during specified periods for contact by Residents who are in need of out of hours 

support; 
(f) arranging for Assistants to provide support to Residents as required; 
(g) providing direct support to Residents as required; and 
(h) check-out for departing Residents. 

14 The Respondent points out that the Claimant’s yearly salary was averaged out so that the Claimant received the same salary 
each fortnight as an all inclusive amount in satisfaction of the Respondent’s obligation to remunerate the Claimant for the 
hours worked and her on-call responsibilities.  It says that the payments it has made to the Claimant as salary have satisfied the 
financial obligation it has to the Claimant arising from both the 1997 and 2000 EBA in relation to her work as a co-ordinator.  
It accordingly denies it has breached the relevant certified agreements as alleged and denies that the Claimant is entitled to the 
relief sought. 

Claimant’s Evidence Concerning Her Duties 
15 The Claimant testified that she was appointed as the Resident Co-ordinator responsible for about 100 students and 20 flats in 

the Banksia Courtyard.  There were also other Courtyards, which, together with Banksia, formed the Murdoch University 
Student Village.  There was one supervisor who oversaw the operations of the village as a whole.  Each courtyard had its own 
co-ordinator assisted by two Resident Assistants (RA’s) who were engaged to help the co-ordinators in their duties.  The RA’s 
were undergraduate students living at the village who were compensated for their work. 

16 The Claimant said that she was, in the performance of her duties, always accessible by telephone or e-mail.  Indeed her unit 
was necessarily structured in such a way that one of the bedrooms was dedicated as an office for such purposes.  The office 
was used to facilitate contact by the co-ordinator with internal and external agencies concerning student needs. 

17 The Claimant testified that when first appointed she did not take part in any induction course but rather was assisted in finding 
her feet by other co-ordinators and RA’s.  She did however at the commencement of the 2000 employment year take part in an 
induction program.  She had however attended a Suicide Prevention Seminar in 1999.  She explained that many of the 
residents first joining the village were overseas or country students who were away from their homes for the first time.  
Consequently there was a need to ensure that those students feeling lonely and homesick had support.  Pastoral care was a 
significant component of the job. 

18 A student arriving at the village needed to be “checked-in”.  That involved the co-ordinator attending to the relevant 
paperwork, taking the student to the flat, inspecting the flat, completing an inspection sheet and handing over the keys.  The 
co-ordinator would introduce the new student to other student residents and also become involved in the preparation of a 
cleaning roster for the flat.  Each flat comprised anywhere between three and eight bedrooms.  Each student paid rent for his or 
her bedroom and was responsible for cleaning communal areas. 

19 Other duties performed by the Claimant with the assistance of RA’s included attending to security checks of the grounds, 
ensuring that parties ended by a reasonable time, that lights were out and so on.  Noise complaints would be attended to.  Any 
noisy party would be broken up.  Drunken students would be dealt with and, if necessary, stereo equipment turned off.  The 
Claimant attended to break downs, power failures and the like.  She was also involved in the planning of social and sporting 
events for the particular courtyard and the village overall.  She was required to carry out flat inspections and give notice of the 
same.  Her duties accordingly varied from week to week. 

20 At the commencement of each rostered shift the Claimant was required to pick up from the Residential Staff Office (RSO) a 
set of keys and also a mobile telephone referred to as “the 6555 phone”.  Students would routinely call her on that number 
outside of office hours seeking assistance to get into their flat if they had been inadvertently locked out, to gain access to 
communal rooms, to obtain sporting equipment and the like.  During normal office hours the RSO attended to such matters.   
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The Claimant was responsible for the collection of walkie-talkies from the RSO and was responsible for keeping them in 
charged state.  Walkie-talkies would be given to the RA’s so that the Claimant could remain in contact with them whilst 
patrolling or carrying out other functions. 

21 Apart from being on call and carrying out the other functions hereinbefore described, the Claimant was also required to attend 
regular weekly meetings involving other co-ordinators and also fortnightly meetings involving the other co-ordinators and all 
RA’s.  Such meetings would take anywhere between one and a half to three hours.  The Claimant was also from time to time 
required to attend flat meetings. 

22 The Claimant explained that the co-ordinators and RA’s worked as a team within each courtyard and across the village. Part of 
their role was to promote social and sporting activity in order to maintain morale.  As a consequence the Claimant necessarily 
became involved in a number of social activities that she assisted to organise including “Mexican nights”, “Popcorn nights”, 
“Movie nights” and “Quiz nights” and others.  She was involved in purchasing food and other necessities for such functions as 
well as cleaning up afterwards.  There was an expectation that the co-ordinators would support their team and the other co-
ordinators in such social activities. 

23 The Claimant testified that she maintained a record of what she did in her 1999 personal diary.  In 2000 a record of her 
activities was kept in the 2000 office diary.  It is the information contained within those diaries that records the times worked 
which supports her claim. 

24 The Claimant testified that she was on duty from 5.00 pm to 11.00 pm Monday to Thursday, 5.00 pm to 1.00 am on Friday 
into Saturday morning, 10.00 am Saturday until 1.00 am Sunday morning and later between 10.00 am and 11.00 pm on 
Sundays.  On each Monday public holiday she was required to be on duty from 10.00 am to 11.00 pm whilst on Friday public 
holidays she was required to remain on duty until 1.00 am. 

25 The village was governed by rules that were strictly enforced, particularly prior to exam times.  For example, there was a no 
tolerance policy regarding excessive noise.  Further there were regular flat inspections to ensure compliance.  Even when off 
duty, the Claimant felt duty bound to intervene when rules were not being complied with. 

26 The Claimant testified that she prepared what now has become exhibit 20.  The document is in two parts and is in the form of a 
spreadsheet outlining both her 1999 and 2000 shift claims.  Within the spreadsheet, under the heading “evidence”, she 
discloses the evidentiary basis for making the claim with respect to each particularised day.  She explained that she prepared 
the spreadsheets from information taken from her 1999 personal diary, from copies of the village diaries and from the village 
rosters.  In that way she was able to reconstruct the days worked, the commencement and finish times of any given shift and 
the total number of hours worked. 

27 She illustrated how the spreadsheet worked by reference to the spreadsheet entry for 15 July 1999.  In that regard she said that 
her 1999 diary disclosed that she had marked off RC (Resident Co-ordinator) meeting between 8.30 am and 10.00 am.  The 
duty roster for the period including that day discloses that she was not on duty that day.  Accordingly she concludes that the 
meeting took place outside of her rostered hours.  Another illustration is provided by reference to the entry for 18 July 1999.  
The spreadsheet indicates that she attended a BBQ and dance that day and worked from 4.00 pm until 1.00 am the following 
morning.  The information in that regard is derived from her personal diary.  When the entry is cross-referenced with the duty 
roster it discloses that her duties that day were outside her rostered hours.  Similarly the spreadsheet indicates that on 22 July 
1999 the Claimant was on duty and carried out flat meetings.  Her personal diary discloses that the meetings took place 
between 6.00 pm and 8.00 pm and the rosters confirm that she was on duty that day. 

28 The spreadsheet entry for 23 July 1999 indicates that the Claimant was on standby.  She explained that what that meant was 
that she was required, following her rostered duty on 22 July 1999, to retain the mobile telephone and keys overnight for call 
out so that she could render assistance to students in need.  Although there is no entry in her diary for 23 July 1999 disclosing 
that she was on standby, the fact nevertheless remains that a standby situation inevitably followed her rostered duty. With 
respect to the issue of the standby claims, the Claimant explained that she believed that she was under a duty following the 
completion of her rostered duty to be on standby until 8.30 am the next morning to attend to student needs.  Indeed she did in 
fact attend to their needs.  For example, if the telephone rang at 3.00 am and a student told her that he or she had been locked 
out, she would necessarily get up out of bed, get dressed and then attend to letting the student in.  She said that she did that 
because, 

“… you can’t leave students out at night if they’re locked out.  They become quite distressed”. 
29 Apart from lockouts she also had to attend to such things as power black outs, electrical circuits tripping, re-igniting hot water 

systems that had gone off.  Accordingly she necessarily had to attend to any village student who needed help after hours.  It 
was the case that whilst on standby the Claimant remained in the village and was readily contactable. 

30 The Claimant next referred to the entry in exhibit 20 for 25 August 1999.  Relative to that date she wrote within her personal 
diary “RC/RA meeting” at 5.40 pm.  She also made a notation within the diary that a community policing meeting was to be 
held that evening at 7.00 pm in the recreational room.  She said that the RC/RA meetings usually took more than one and a 
half hours but because the police were attending at 7.00 pm that night she surmised that the particular meeting only took one 
and a half hours.  She estimated that the police meeting then took about two hours.   

31 The Claimant then went on to cite other specific examples to demonstrate the process by which she came to make her claim 
for each day.  It suffices to say that the mode adopted remained the same throughout the 1999-year.  She said that she 
necessarily had to undertake that process because her employer failed to provide time sheets that would have enabled her to 
record the start and finish times of meetings or other activities. 

32 The Claimant testified that the situation in 2000 was somewhat different in that she did not maintain a personal diary.  
Accordingly she does not now have any documentary evidence to support, for example, the amount of time spent doing 
“check-ins” and “flat meetings” in 2000.  In that regard she relies on her memory of the standard practices adopted.  Indeed she 
relies on such in the case for all the entries with respect to those items contained on the spread sheet for the 2000 year leading 
up to and including 13 February 2000 and for the entries for 22 to 24 February 2000 inclusive.  The Claimant accepts that she 
is unable to establish by use of documentary evidence available to her that she worked on those days.  Further she concedes 
that the hours she allegedly worked are open to dispute.  All she can say in that regard is that she knew that she carried out the 
“check-ins” and attended the “flat meetings” during that period and that the hours claimed have been deduced from her 
knowledge of work practices and from discussions she has had with other Resident Co-ordinators.  In order to substantiate her 
claims that she attended flat meetings in the early part of 2000 the Claimant produced notes of a RC meeting held on 17  



1128 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

 

February 2000 in which is recorded that there were to be flat meetings the following Tuesday (22 February) and Thursday (24 
February) (see exhibit 10).  That supports the fact that there were planned flat meetings for those days.  On the strength of that 
she has made claims for those in exhibit 20.  However it is of particular note that she has also made a claim for 23 February 
2000 despite the fact that the documentary evidence does not support the same. 

33 The balance of the spreadsheet for the 2000-year reflects claims for duty hours worked together with a claim for “standby” 
payments for periods immediately following those duty hours worked.  The Claimant says that the village diary together with 
other records discovered by the Respondent support her claims in that regard.  

34 The Claimant testified that at the end of the 2000-year she was also paid extra for doing “check-outs”.  In that regard she was 
required to keep a record of the hours worked so as to facilitate the extra payment.  Further, at the commencement of the 2000-
year she was also paid extra for the development of a training program.  Additionally she received a subsidised “ball ticket” 
that year. 

35 Cross-examination of the Claimant was lengthy.  Indeed she was challenged with respect to most of the entries that she made 
within the spreadsheet (exhibit 20).  With respect to exhibit 20 the Claimant told the Court that the same was compiled from 
information available to her which supported the entries.  She conceded that it is conceivable that if the information used to 
compile the spreadsheet were wrong then it would follow that the entries themselves would be wrong. 

36 When cross-examined the Claimant confirmed that she was required to work 13.88 hours per week and that she would be 
subject to a duty roster.  She said that at the time that she took the job on she believed that she would do all of the work within 
13.88 hours on a rostered basis.  She also accepts that at the time she understood that social functions would ordinarily take 
place outside of the allotted 13.88 hours.  However notwithstanding that, there was an expectation that she attend social 
functions outside of those hours.  Further she also acknowledged that the RC/RA meetings would usually occur outside of 
rostered duty time.  She was aware that there were duties to be performed outside duty times.  She accepted that the duty 
rosters did not necessarily reflect work for 13.88 hours. 

37 The Claimant testified under cross-examination that whilst on duty she did more than just respond to calls and do security 
checks.  During such times she, with the assistance of RA’s, distributed fliers, conducted surveys, conducted quick flat 
inspections (walkthroughs), attended to necessary paperwork and became involved in counselling and mediation.  She also 
frequently responded to calls made on the 6555 telephone.  Those calls occurred both during rostered hours and after such 
times.  She had to necessarily respond to all manner of queries and differing situations. 

38 The Claimant was also cross-examined about the accuracy of her claim, as it was when it was first filed.  In that regard she 
agreed with the proposition that her claim represented an “ambit claim for negotiating purposes”. 

39 With respect to RC/RA meetings the Claimant conceded that she did not attend all of them but said she was generally expected 
to attend such meetings.  She conceded that she was not disciplined nor had her pay docked for failing to attend such meetings. 

40 She was next taken in cross-examination to consider her diary entries for 1999.  In particular she was asked questions 
concerning the entry for 8 July 1999.  That entry indicates that there was to be a Resident Co-ordinators’ meeting held at 5.00 
pm.  It also indicates that the Claimant was to be at the Regal Theatre at 6.00 pm.  It was put to the Claimant that the entries 
are not consistent with her contention that the RC meetings took an hour and a half.  She responded by saying that she would 
have gone to the Resident Co-ordinators’ meeting but possibly not for the full one and a half hours.  Having said that, the 
Claimant said she could not say whether she actually attended the Regal Theatre on that day at that time.  In that regard the 
Claimant conceded that the entry within the diary cannot be actually relied upon to demonstrate actual performance of any 
appointment. 

41 The Claimant was also taken to consider the entries in the diary for 25 August 1999.  They show an entry for a RC/RA 
meeting at 5.40 pm and a police meeting called for 7.00 pm to discuss the then recent spate of assaults.  The entries show that 
the RC/RA meeting was to commence at 5.40 pm.  Notwithstanding that, the Claimant claimed in exhibit 20 that she attended 
the meeting for one and a half hours commencing at 5.30 pm.  In that regard, the Claimant acknowledged that the spreadsheet 
was obviously erroneous possibly as a result of a typographical error.  As to the police meeting that followed, she conceded 
that she could not recall the exact time that the meeting finished.  She said that she only estimated the time of completion of 
that meeting.  She said that she was expected to be at that particular meeting in her capacity as Resident Co-ordinator.  She 
rejected the contention that she attended the meeting merely as an interested party just like all the other residents of the student 
village.  Notwithstanding that she agreed that, given that she was a resident of the village, not everything that she did 
connected with the village related to her employment. 

42 The Claimant was also asked about the requirement that she attend social functions.  She acknowledged that she did not attend 
the student village ball held on 3 September 1999.  She said that she was not expected to attend that function because it was 
not a function held within the student village.  The Resident Co-ordinators had nothing to do with its organisation.  By contrast 
the Claimant said that she was expected to attend and did in fact attend the inter-courtyard soccer match held on 19 September 
1999.  The Claimant was then asked whether she attended a dinner on 21 June 2000.  She could not recall whether she had or 
she had not.  She was then shown an e-mail that she sent to a superior indicating that she would not be attending the dinner 
because of other pressing engagements.  She consequently conceded that she had missed that particular social function but 
agreed that she was not reprimanded for it nor had any pay been deducted for failing to attend.  She conceded that she was still 
paid notwithstanding that she failed to attend some social functions. 

43 The Claimant was next taken to compare the photocopies of the 1999 diary entries initially discovered and the original diary 
subsequently produced.  The copy contained certain blocking out.  The Claimant said that she blocked out particular entries 
because they were personal to her and she considered such entries not to be relevant to the matters in dispute.  It was put to the 
Claimant that she wilfully blocked out information that would have cast doubt concerning the accuracy of her claim.  In 
response she said that there was no intention on her part to mislead.  Having said that she readily conceded that the blocking 
out could have conceivably misled the Respondent but maintained that that was not her intent.   

44 To illustrate the problem created by the blocking out, the Claimant was taken to consider the spreadsheet attached to the 
Particulars of Claim filed 5 May 2003.  On that spreadsheet the entry for 17 July 1999 discloses a claim for fifteen hours 
worked.  The discovered photocopy of the diary for that day shows a blocking out and otherwise no entry.  A perusal of the 
original diary discloses entries for the Regal Theatre at 12.14 pm and again at 6.00 pm and also refers to an “after show party”.  
It was put to the Claimant that had she not blocked out the diary entry in the copy discovered it would have been demonstrated 
that her claim for that day was false.  It was put to her that the blocking out was aimed at hiding the falsity.  She denied that, 
saying that the blocking out occurred because the entries did not relate to work.  It is noted that the claim for 17 July 1999 is 
now no longer pursued and that the claim has changed materially between the date of filing and the actual hearing of this 
matter.  The Claimant was also taken to consider a number of other illustrations demonstrating the same type of difficulty.   
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There can be no doubt that the production of the original diary caused a revision of aspects of the claim that simply could not 
be maintained given the apparent inconsistencies.  The Claimant maintained throughout that there was no intent on her part to 
mislead.  In fairness to the Claimant it must be recognised that she was not solely responsible for the compilation of the 
original spreadsheet attached to the claim filed on 5 May 2003. 

45 The Claimant told the Court under cross-examination that she did not keep a 2000 personal diary relative to the student village 
purposes.  She did, however, make work related entries in the student village diary.  Various people including the Claimant 
completed that diary.  The Claimant identified several instances within the diary (exhibit 25) where her handwriting is found.   
In that regard she was questioned concerning the chronology of entries made given that on some days there are several 
different entries made, each with a different pen.  The Claimant explained that such entries may have been made either 
contemporaneously with the happening of an event or at the end of a duty period.  They could have been made either within 
the office or alternatively within her own unit.  That explains the use of different pens. 

46 The cross-examination of the Claimant also addressed the interrelationship between the rosters, the 1999 diary and the 
spreadsheets.  The Claimant’s attention was drawn to the fact that the roster for 2 July 1999 indicates that she was on duty for 
that day and that she initially made a claim for having worked eight hours that day (which is now abandoned) whilst the 
relevant diary entry indicates that she was not working.  In that regard the Claimant conceded that Resident Co-ordinators did 
swap from time to time.  It would accordingly follow that just because the Claimant’s name was on the roster to work a 
specific day, it did not necessarily follow that she did in fact work that day.  Accordingly the duty rosters do not alone 
necessarily identify the days actually worked. 

47 The Claimant was also specifically taken to consider her claim for 8 July 1999 and in that regard conceded that her claim 
encompassed a paid meal break.  With respect to 9 July 1999 the Claimant claimed eight hours work for “check-ins” from 
12.00 noon to 8.00 pm, yet her diary shows an entry for the Regal Theatre at 6.00 pm.  In that regard the Claimant concedes 
that she cannot say whether or not she attended the Regal Theatre that day.  She also concedes that she does not know how 
many “check-ins” she did.  She also concedes that she cannot say positively whether she worked between noon and 8.00 pm as 
indicated in exhibit 20 notwithstanding that she swore positively to the accuracy of that document. 

48 Further cross-examination revealed that the Claimant was in similar difficulty with respect to other claims made for 1999.  The 
Claimant admitted that many of her finishing times as reflected in exhibit 20 were simply estimates.  The difficulty in that 
regard is demonstrated by the following exchange found at page 160 of the transcript: 

MR HEATHCOTE: - 24th of July.  Now on the 24th of July your particulars say that you worked for 16½ hours.  Could 
you show me in the diary entry that corresponds to that where that 16 hour figure comes from?---On the 24th of July.  I 
did Steve Shaw’s shift for that day. 
How do you know that?---Okay.  Based on that you wouldn’t know, would you? 
And yet you’re saying to this court that you worked from 8.30 in the morning till 1 am.  You say that it’s based on the 
diary.  I’m trying to - - trying to find out from you where in the diary you get those numbers?---Well, I think it’s got 
written there 10 am to 1 am on duty;  marathon movies in the rec room. 
So which is right; exhibit 20 or the diary?---Your guess is as good as mine. 

49 Another illustration showing that exhibit 20 is not necessarily accurate is demonstrated by the entry that relates to 20 October 
1999 in which the Claimant claims to have worked six hours that day.  Her personal diary shows that she was in Broome.  The 
Claimant conceded that she was in fact in Broome on that day. 

50 The Claimant was also cross-examined about her year 2000 claims.  She was firstly cross-examined about her claims for work 
done during February.  She was questioned about her attendance at the Point Peron residential staff weekend held on 5 and 6 
February 2000.  In that regard she said that it was a mandatory requirement that she attend that weekend and did in fact do so.  
With respect to other entries made for early February 2000 the Claimant admitted that the same were simply estimates.  She 
conceded that she did not know her start times or finish times or indeed the length of time worked.  She could not say if there 
were interruptions on account of meal breaks or for other reasons.  The Claimant was next taken to consider the claim for 20 
February 2000.  She claims having worked thirteen hours that day from 10.00 am to 11.00 pm but the student village diary 
shows the first entry to be at 5.00 pm.  The Claimant admitted not having any specific recollection of that day but surmises that 
she attended to other duties prior to 5.00 pm on that day.  She also admitted that she could not substantiate her claim for flat 
meetings on 22, 23 and 24 February 2000 other than by relying on the fact that it was standard practice.  The Claimant 
explained, when questioned about her claim for 28 February 2000, that she was permitted to go anywhere within the student 
village as long as the RSO (Residential Staff Office) was manned by herself or by an RA.  Further she could go anywhere 
within the village provided that she carried the 6555 telephone and remained contactable.  In such situations she could study or 
attend to other personal needs so long as she remained contactable. 

51 The Claimant was also cross-examined as to whether she recalled having worked on the specific days forming part of exhibit 9 
(extracts of the 2000 village diary).  She said that she could not but relied on the diary to support her claims.  Furthermore she 
could not recall the specific starting times of her duties on those days but relied on the fact that her duty commenced at certain 
times and finished at certain times dependant upon the day of the week. 

52 The Claimant was also cross-examined concerning her claim for 15 May 2000.  The Claimant alleges that she was on duty 
between 4.30 pm and 11.00 pm on that day.  It was put to her that exhibit 27 (an e-mail sent to her by the Assistant Director, 
Mr Desmond Samuelu) is indicative of the fact that she may have been at the Murdoch Club for at least a portion of the 
evening and that someone else took over her duty during such absence.  The Claimant said in that regard that she had no 
recollection of having attended the Murdoch Club at that time. 

53 There is no particular need to review other aspects of the cross-examination of the Claimant.  It suffices to say that she was 
taken through almost all of her claims and was asked questions concerning her recollection of what happened on those 
particular days.  It is fair to say that the Claimant, in response to those questions, could not recall with any degree of 
particularity what actually occurred on those days.  She relied on her knowledge of usual practices to give substance to what 
was recorded in the diary.  It was her evidence that in 2000, as had been the case in 1999 that following the conclusion of her 
rostered duty she remained contactable at all times and in fact responded to calls until it was time to hand in the 6555 
telephone the next morning.  

54 During re-examination the Claimant re-affirmed that the reason why she blanked out information from her diary was so as to 
delete personal information that she considered not to be relevant to her claim.  Further the Claimant explained that exhibit 20 
was produced as a result of her preparation for the hearing of this matter.  There was slimming down of the claims in that only  
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claims having some documentary support were included.  The Claimant also reiterated that pastoral care and social interaction 
was considered to be a very important part of her function.  Concerning the issue of meal breaks the Claimant said that she was 
always on duty whilst having meals. 

Desmond Tautua Samuelu 
55 Mr Samuelu was the “Assistant Director, Residential” for the Murdoch University Student Village from January 1999 until 

the end of 2003.  He was in charge of the Resident Co-ordinators. 
56 He said that the Resident Co-ordinators’ job entailed pastoral care for five hundred or so students.  The concern was to look 

after the health and safety of the students, be it physical or mental.  The Resident Co-ordinators were expected to perform their 
duty during rostered hours and also outside of those hours.  He explained that the village consisted of five courtyards, each 
with a co-ordinator.  Consequently each co-ordinator was rostered to be on duty every fifth day. 

57 He explained that co-ordinators were required to undertake training prior to commencement.  Part of their duties included 
“checking-in” students however no particular record was kept of the performance of such duties.  “Check-ins” took place 
during peak periods at the commencement of each semester.  “Check-in” involved taking the student to the flat, introducing 
him or her to his or her flatmates, signing their contracts, providing a key and orientating them.  Co-ordinators were also 
responsible for organising flat meetings and social functions.  They were also required to participate in an orientation BBQ and 
other social events. 

58 Co-ordinators played a vital role even outside of duty hours in ensuring that the village was maintained in a fit state.  For 
example, if there were rubbish outside someone’s flat, the co-ordinator or any other staff member who saw it would be 
expected to intervene.  They were also expected to deal with any conflict situation that might arise at any time within the 
courtyard.  Their role was to be the “ears and eyes and to provide peer and mentoring support for the residents”.  They were 
required to attend to breakdowns in units, attend to lockouts and the like.  RA’s helped them out in those tasks but could not 
and did not become involved in some aspects of the duties such as conflict resolution and some flat inspections. 

59 The RA’s were responsible to the co-ordinators and took their directions and orders from them.  They had to participate in 
regular meetings.  They consisted of a weekly meeting for Resident Co-ordinators and fortnightly meeting involving all 
Resident Co-ordinators and RA’s.  He said the Resident Co-ordinators’ meetings usually took about an hour whilst the RC/RA 
meetings usually took an hour and a half. 

60 Part of the Claimant’s duties included doing inspection rounds of the village at 9.00 pm and 11.00 pm Sundays to Thursdays 
inclusive and at 9.00 pm, 11.00 pm and 1.00 am on Fridays and Saturdays.  The round entailed ensuring that the RSO and 
computer labs were safe, ensuring that there were no strangers about or using the facilities, checking study rooms and flats to 
ensure that there was no noise, checking the laundry areas, closing up common areas and other communal facilities.  There 
was a requirement that parties be put to an end and that all sports equipment returned.  However the overriding priority 
throughout was that of the safety of the students. 

61 Following the conclusion of the co-ordinator’s rostered duty he or she retained the duty telephone in order to respond to any 
call received between the end of duty and the next morning. 

62 Mr Samuelu testified that he was party to a meeting in which the Director, Mr Keith Cook, threatened the Claimant with 
dismissal on account that she could not attend on orientation day.  The issue was subsequently resolved when the Claimant 
later met with Mr Cook. 

63 Mr Samuelu testified under cross-examination that he was involved in the recruitment of the Claimant.  He said that the 
Claimant was told that her duties involved not only being on roster, but also carrying out “check-ins”, “check-outs”, flat 
inspections, being involved in meetings, attending social functions and also taking part in orientation activities. 

64 He agreed when cross-examined that not all Resident Co-ordinator or RC/RA meetings took place. Nor for that matter did all 
the Resident Co-ordinators attend all meetings.  He also said that “check-outs” were scheduled to suit the Resident Co-
ordinators’ needs.  He said that in 2000 one of the Resident Co-ordinators had left early and accordingly the remaining 
Resident Co-ordinators were paid separately to do the “check-outs” in recognition of the extra burden placed on them by virtue 
of one of their number leaving early. 

Respondent’s Case 
65 The Respondent elected not to call evidence. 
Findings on Critical Issues 
66 The Respondent is a university that provides on-campus accommodation for approximately five hundred students in its student 

village.  The village is divided up into five separate courtyards, each housing approximately one hundred students.  At the 
material times each courtyard had a dedicated supervision team comprising one Resident Co-ordinator and two Resident 
Assistants.  The Resident Co-ordinators lived within the courtyard for which they had responsibility.  Each Resident Co-
ordinator had a flat for which rent was paid.   The RA’s lived in shared accommodation in the general residential flats.  The 
RA’s were under the direct supervision of the Resident Co-ordinator who was in turn responsible to the Assistant Director, 
Residential. 

67 The Claimant was employed on 5 July 1999 as a Resident Co-ordinator.  Her employment was subject to the 1997 EBA.  I find 
that she was employed as a Level 5 employee pursuant to the 1997 EBA.  I also find that she did not enter into any flexible 
remuneration agreement.  The contract expired at the end of the second semester in 1999.  The Claimant was required to work 
a duty roster every fifth day when she was responsible for overseeing the entire student village.  The hours of duty varied 
depending on which day of the week her duty fell.  I accept that her duty hours were as follows: 
• If the duty fell on Monday to Thursday the Claimant was on duty between 5.00 pm and 11.00 pm, 
• If the duty fell on a Friday the Claimant was on duty between 5.00 pm and 1.00 am the following morning, 
• If the duty fell on a Saturday the Claimant was on duty between 10.00 am and 1.00 am the following morning, 
• If the duty fell on a Sunday the Claimant was on duty between 10.00 am and 11.00 pm, 
• If the duty fell on a Public Holiday the Claimant was on duty between 8.30 am and 11.00 pm. 

68 I also accept that at the end of each duty period the Claimant remained at her premises within the student village and was 
immediately available to respond to requests from residents or deal with any problems that arose within the village.  My 
acceptance of the Claimant’s evidence and that of Mr Samuelu supports that.  Exhibit 9 also accurately reflects the call out  
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situation.  It is the case that the Claimant retained the on-duty mobile telephone, “the 6555 telephone”, for that purpose and 
that she did respond personally to calls received.  I also find that at 8.30 am on the morning following her rostered duty the 
Claimant would return the duty telephone and master keys to the RSO. 

69 In addition to the rostered duty the Claimant was required to attend training sessions, perform “check-ins” and “check-outs” 
and also attend regular meetings.  I also accept that she was involved with village social functions both in an organising and 
participatory capacity. 

70 The Claimant was also expected to deal with issues that arose within her courtyard at any time, including personality clashes, 
cleanliness issues, noise issues and personal difficulties encountered by residents.  She was also expected to deal with any 
breach of village rules at any time. 

71 Following her initial engagement in 1999 the Claimant was again employed on 24 January 2000 for a fixed term until 1 
December 2000.  The terms of her contract were essentially the same as they had previously been, as were her duties, except 
that duty rosters commenced at 4.30 pm instead of 5.00 pm, and as from October 2000 she was not required to work during the 
day of any roster that fell on a public holiday.  Her roster on such days commenced at 4.30 pm. 

Determination 
Onus and Standard of Proof 
72 The Claimant bears the onus of proving her claims on the balance of probabilities.  In that regard she must satisfy the Court 

that each and every claim particularised is made out.  Of course the Respondent does not bear any legal burden. 
Issues 
73 It is not in dispute that the 1997 and the 2000 EBAs governed the employment of the Claimant.  However, what is in dispute is 

whether or not the Claimant was remunerated in accordance with the agreements for the hours she actually worked.  
Accordingly the Claimant needs to establish what the applicable rate of pay was and that the employer did not pay her at least 
as much as she was entitled to receive under the certified agreements for the hours worked. 

Classification 
74 One of the critical issues to be determined is the Claimant’s rate of pay pursuant to the EBAs. 
75 In short the Respondent says that the Claimant is to be regarded as a Level 2 worker whereas the Claimant says that she was a 

Level 5 worker.  In my view there can be no doubt that the Claimant was employed on the basis that she was a Level 5 worker.  
Her employment agreement (exhibit 6) states that.  Indeed her rate of pay referred to in the contract of employment is 
consistent with that referred to in Schedule A of the 1997 EBA.  The pay slips (exhibit 15) also reflect the fact that the 
Claimant was paid at that level during the course of her employment.  Notwithstanding that, the Respondent now seeks to 
resile from the position to which it agreed.  In my view the Respondent cannot resile from the classification to which it agreed.  
In any event I take the view that the Claimant’s responsibilities are more in keeping with a Level 5 classification than a Level 
2 classification. 

76 In that regard I prefer the submissions made on behalf of the Claimant to those made by the Respondent.  Exhibit 6 serves as 
an express recognition by the Respondent of the proper classification.  The fact is that not only did the Respondent appoint the 
Claimant at that level but continued to pay her at such.  If there were a problem with the classification, one would have 
expected the issue to come to the fore much earlier.  I take the view that it does the Respondent little credit to use its response 
to this claim as an avenue to resile from the classification to which it agreed.  In any event the Claimant’s duties are consistent 
with the Level 5 descriptors within the EBA particularly given her qualifications, her supervisory responsibilities and the 
nature of responsibilities.  It is for that reason that her employment agreement simply reflects the recognition by the 
Respondent that the Claimant’s duties were those of a Level 5 employee. 

Hours Worked 
77 The Claimant says that she worked the hours set out in exhibit 20 for the years 1999 and 2000.  The Respondent denies the 

Claimant’s claims and puts her to the proof on such matters.  The Claimant has testified and produced documentary evidence 
to support her claims.  The Respondent has elected not to call evidence.  Can the Claimant establish that she worked the hours 
alleged? 

78 The Respondent says that the Claimant’s evidence should be treated with “extreme caution”.  It points out that the claim as 
initially filed was knowingly exaggerated.  It was an ambit claim.  It accordingly is “a carelessly untruthful grab for as much 
money as even stretch credibility would permit”.  The Respondent says that the Claimant behaved dishonestly in swearing her 
affidavit of discovery by failing to disclose possession of the original 1999 diary.  It is said that if it were not for the diligence 
of the Respondent the “manifestly bogus” and exaggerated claims would not have reduced as they have. 

79 From the outset it must be said that there has been a considerable shift in the quantum claimed.  At best, all that can be said is 
that the original claim filed was carelessly framed.  It was clearly an ambit claim.  The notion of ambit claims has no place in 
this jurisdiction.  The reality is that the Claimant was never in a position to prove the claim as first filed.  Further it is the case 
that the failure to discover the 1999 diary (exhibit 14) at first instance could have potentially misled the Respondent and the 
Court.  The discovery and production of exhibit 25, being the photocopies of the relevant diary pages containing blocking out, 
rightly caused the Respondent a great deal of concern and consternation leading to its diligent approach. 

80 The Respondent’s view is that the Claimant acted dishonestly and possibly even illegally in her attempt at hiding the truth that 
might have negatively impacted upon her claim.  The Claimant says that she did not act dishonestly and indeed did not 
intentionally seek to mislead.  She says that if the Respondent was mislead then that occurred quite innocently.  Her position 
was that she blocked out certain entries in her diary because they did not relate to her work and further she thought that they 
were not relevant to her claim. 

81 Although the Claimant is an articulate person and possesses academic qualifications, she is not a lawyer.  Sometimes people 
such as the Claimant do not read documents carefully enough or alternatively fail to treat documents with the importance they 
deserve.  In this case it is obvious that had she read the affidavit of discovery carefully and considered its importance, ensuring 
that the contents of the affidavit were true and correct, she would not have executed the affidavit in the form that she did.  In 
that regard it was incumbent upon her legal adviser to ensure that the Claimant understood what she was doing and to ensure 
that the Claimant was aware of the importance of the accuracy of the information that she gave under oath.  I fear that may not 
have occurred.  I say that because I believed the Claimant when she told me that she did not intend to mislead.  The Claimant, 
in my view, came across honestly in the witness box.  She was ready to make concessions when she needed to and simply gave 
the best evidence that she could.  Although on one view it could be said that the circumstances surrounding discovery is  
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demonstrative of dishonest or even illegal conduct, I am of the view that it does not in this instance.  I accept that the blocking 
out was genuine and occurred as a result of the Claimant simply not wanting others to be privy to personal details, which she 
felt, were not pertinent to the case.  It was incumbent on her legal representative to alert the Claimant to the potential problem 
caused by the blocking out.  It appears that may not have been done. 

82 Although I do not find that the Claimant acted dishonestly or illegally, it remains the case that the 1999 diary presents 
particular difficulty for her in so far as it is used as the foundation of her claims.  In so far as exhibit 20 is based on what is 
contained in the 1999 diary it cannot be established on the balance of probabilities that exhibit 20 is factually accurate.  The 
diary constitutes a record of appointments that she made and which she may or may not have kept.  The diary was clearly 
written prospectively in anticipation of events that may or may not have occurred.  It cannot be relied upon to establish that 
anything did happen.  The cross-examination of the Claimant concerning perceived inconsistencies between the diary and 
exhibit 20 is demonstrative of that.  The Claimant does not have a specific recollection of each day the subject of her claim.  
She cannot say which of the events indicated in her 1999 diary actually took place.  The duty rosters (exhibit 7) do not assist 
the Claimant in augmenting her diary entries because in the end she conceded that rosters were swapped and accordingly she 
cannot now say that on any given rostered day that she worked on that appointed day. 

83 It is argued for the Claimant that the difficulty in being able to prove days and hours worked results from the employer’s non-
compliance with Regulations 131A, 131B, 131D and 131E of the Workplace Relations Regulations 1996 (the Regulations).  
It is said that had the employer kept such records the Claimant’s position would not have been so difficult.  In submissions 
Counsel for the Claimant said at page 332 of the transcript: 

“The position was, those records weren’t kept and therefore the applicant has had to essentially reconstruct as best one 
can what work was done during the 2 years that she worked for the respondent as a residential co-ordinator.” 

84 In my view whether or not the Respondent has complied with the Regulations is not an issue to be determined in this matter.  
If it has not complied, the Respondent may be the subject of action for non-compliance that might, if successful, subject it to 
penalties.  Those penalties often reflect the difficulties arising from employees not being able to establish their claims. 

85 Having said that, the fact that there may have been a failure to keep appropriate records as required by the Regulations does 
not mean that the bar is lowered.  The onus still remains with the Claimant to prove her case to the appropriate standard.  Close 
enough is not good enough.  It is not appropriate for the Claimant to reconstruct events as best she can.  She is required to 
satisfy the Court that for each day claimed she worked the days and hours alleged.  For the reasons previously stated neither 
the 1999 diary entries nor the duty rosters enable her to support aspects of her claims and to prove the same on the balance of 
probabilities. 

86 Having said that, it is not to say that the Claimant cannot establish all of her allegations concerning the days and hours worked.  
Indeed when one has regard for the Claimant’s evidence as supported by the documentary evidence contained in exhibits 9 and 
26 findings can be made that the Claimant worked on certain days.  That aligned with other evidence permit findings on the 
balance of probabilities that she worked certain hours on those days 

87 Exhibit 9 comprises job summaries for some of the days worked in 1999 together with photocopies of the 2000 village diary 
(exhibit 23).  So far as the 2000 diary is concerned the Respondent says that the diary does no more than to provide evidence 
about things alleged to have occurred as documented during the time that the Claimant was the duty Resident Co-ordinator.  
On the other hand the Claimant submits that the village diary, when considered with the duty rosters and the Claimant’s 
evidence is strongly suggestive that the Claimant worked those hours provided that I can be satisfied that she worked those 
particular days.  That finding, it is said, could be made in light of the fact that the Claimant worked set hours.  It follows that 
the Court could infer that the Claimant worked her usual hours on those days.  I agree with that submission.  It follows 
therefore that I find that the Claimant worked the days to which exhibits 9 and 26 refer.  She cannot, however, (for the reasons 
previously given) prove that she worked on the other days she claims to have worked.  In so far as I accept that she worked on 
the days referred to in exhibit 9 it can be inferred that she worked for the hours set out in exhibit 20.  I am also satisfied, based 
on the oral testimony given as supported by exhibit 26 that the Claimant attended the residential staff weekend held at Point 
Peron on 5 and 6 February 2000.  Notwithstanding that, the Claimant has not been able to establish that she was not paid for 
her attendance at Point Peron. 

88 I will set out in table form at the end of these reasons the days and hours that I find the Claimant has established that she 
worked. 

“Standby”, “On Call” or “Availability” 
89 It is the case that the Claimant retained the 6555 telephone following every rostered duty.  It is also the case that she responded 

to calls for assistance outside of her rostered duty time.  I accept the Claimant’s evidence in that regard.  Indeed the fact that 
she attended to call outs following her rostered duty is supported by exhibit 9.  There are many illustrations of call outs found 
within that exhibit.  Accordingly I find, as previously stated, that the Claimant kept a duty telephone following her rostered 
shift to respond to calls.  She did so in order to comply with her understanding of her requirements as set out in exhibit 17 and 
in order to ensure the safety of students, which was her primary responsibility.  Mr Samuelu’s evidence supports the fact that 
safety was a major issue of concern.  Indeed there can be no doubt that the Claimant was of the view that she was required to 
be available to respond to all calls from the end of the duty roster to the time that she handed back the mobile telephone on the 
next morning.  The Claimant remained at her place of employment at the conclusion of her duty hours and was immediately 
available.  The Claimant responded to calls out of hours on a regular basis.  I will return shortly to consider whether the 
Claimant’s availability enables her to claim payment pursuant to the out of hours contact clause. 

Application of EBAs to the Employment Contract 
90 There is no dispute that the relevant scope clauses of the EBAs cover both the Claimant and the Respondent.  Accordingly the 

terms of the EBAs govern the pay rates applicable to the Claimant for the work she performed.  It is not the case that the 
Claimant’s remuneration could be packaged so as to achieve reasonable remuneration.  Any attempt to do so amounts to 
contracting out of the EBAs.  Further it cannot be said that the agreement between the Claimant and the Respondent 
constituted a Flexible Remuneration agreement pursuant to clause 40 of the 1997 EBA because the strict requirements as to 
form have not been complied with. 

91 It is the case that the Claimant carried out her duties in a way that permitted and enabled her to attend to her own personal 
requirements whilst on duty.  That was only subject to her carrying out certain tasks at certain times.  She also had to 
necessarily respond to student needs when required.  Accordingly the time spent on duty constituted the carrying out of work 
during such time.  In that regard I accept that I should follow the approach enunciated in The Hospital Employees Industrial 
Union of Workers, WA v The Proprietors, Lee-Downs Nursing Home (1977) 57 WAIG 455 at 455-456. 
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92 Clause 18 of the 1997 EBA governed the hours of work.  The ordinary hours of work pursuant to the 1997 EBA are between 
6.00 am and 7.00 pm Monday to Friday.  The same clause sets out that those hours are to be considered ordinary hours except 
where a worker is a shift worker or where the Respondent and the relevant union had agreed to flexible hours.  There is in this 
instance no evidence that the union agreed to any such arrangement.  Furthermore it will be obvious that the Claimant could 
not be considered to be a “shift worker” within the meaning of clause 45 of the 1997 EBA.  A “shift worker” is defined in 
clause 5 of the 1997 EBA to mean: 

“an employee designated as such.” 
93 In that regard there is simply no evidence before the Court that the Claimant was designated as such.  Further that could not be 

inferred. 
94 It seems to me that it necessarily follows that the hours worked after 7.00 pm on Mondays to Fridays together with the hours 

worked on weekends and public holidays were hours worked outside the normal spread of hours.  They could quite 
conceivably attract overtime rates pursuant to clause 43 of the 1997 EBA.  There can be no doubt that the Claimant was not 
paid at overtime rates for working outside of normal hours whilst rostered for duty.  Notwithstanding that the Claimant seems 
to have taken the view that she was appropriately paid at ordinary rates for working outside of ordinary hours when rostered.  
Indeed there is no claim in exhibit 20 for the payment of overtime whilst working outside of normal hours when carrying out 
rostered duty.  There also seems to be an implicit acceptance of that in the written submissions received.  Why that is so is not 
readily apparent.  Given that that issue was not argued and is not in contention I simply leave it alone.  It follows in those 
circumstances that it would not be appropriate to make any finding with respect to the payment of overtime for hours worked 
whilst on duty outside of normal hours. 

95 It is submitted by the Claimant that the hours she remained available and worked following her rostered duty should have been 
paid to her pursuant to clause 44 of the 1997 EBA (the “out of hours” contact clause).  Subclause (1) thereof identifies three 
different categories of out of hours duty being “Standby”, “On call” and “Availability”.  In that regard the Claimant says that 
the definition of “Standby” best suits her particular circumstances.  “Standby” is defined to mean: 

“ … a written instruction to an employee to remain at the employee’s place of employment during any period outside the 
employee’s normal hours of duty, and to perform certain designated tasks periodically or on an ad hoc basis.  Such 
employee shall be provided with appropriate facilities for sleeping if attendance is overnight, and other personal needs, 
where practicable.” 

96 The Claimant says that she remained on the premises of the student village and was immediately available from the end of the 
duty roster until 8.30 am on weekday mornings or until 9.00 am on weekends or public holidays.  Indeed the fact that she lived 
at the village facilitated that.  Further it is the case that she did, during such times, perform certain designated tasks and did so 
on an ad hoc basis.  I accept her evidence in that regard.  Mr Samuelu’s evidence is also supportive of her contention in that 
regard.  Accepting that each of those factors would otherwise bring her within the definition of “Standby”, the pivotal question 
remaining is whether there is evidence before the Court that would enable a finding to be made that she received the requisite 
“written instruction”.  The answer is no.  There is no evidence of any specific written instruction in that regard.  Indeed no 
such document has been produced.  In so far as the Claimant’s duty statement (exhibit 7) could be said to constitute a written 
instruction it will be obvious that there is no specific instruction to the Resident Co-ordinator that he or she is to remain on 
“standby”.  Could it be inferred from the duty statement or position description that the Claimant was required to be on 
“standby”?  In my view the answer is in the negative because the requirement to be an emergency contact person as is stated in 
those documents falls within the confines of the duty hours performed in accordance with the after hours duty roster.  
Accordingly the Claimant has not established as is required, that there was a “written instruction” from the employer that she 
be on “standby”.  Similarly any requirement for her to be “on call” or otherwise “available” within the meaning of clause 
44(1) of the 1997 EBA also requires a “written instruction”.  In the absence of proof of any written instruction the Claimant 
cannot establish her claims for payment for being on standby, on call or otherwise available. 

97 The Claimant suggests that the duty rosters (exhibit 7) posted on the notice board can constitute a written instruction to be on 
standby.  With respect I do not agree.  That certainly cannot be said of the 1999 rosters.  They indicate that after hours 
assistance was available by calling the Duty Co-ordinator “during duty hours”.  The 2000 rosters, which changed in format 
from the 1999 rosters, do not specifically instruct the Duty Co-ordinator to remain available after hours.  Further it could not 
be inferred from the rosters that the co-ordinators were to remain available outside of the duty hours.  It will be seen that the 
instruction to contact the duty officer is one aimed at residents and, in any event, relates to contact made concerning certain 
events occurring within the RSO’s hours. 

Introduction of the 2000 EBA – 1 October 2000 
98 The Claimant submits that the hours worked pursuant to the duty roster changed in characterisation because of the introduction 

of the 2000 EBA effective 1 October 2000.  The 2000 EBA contained a new definition of shift worker.  In clause 8 thereof 
“Shift worker” is defined as follows: 

“Shift Worker” means an employee who is required to work rostered hours of duty, in accordance with the Shiftworker or 
Security Officer provisions of clause 19 - Hours. 

99 That change, it is argued, removed the necessity for an active designation of an employee to shift work.  The Claimant argues 
that she accordingly became a shift worker from 1 October 2000 having regard for clauses 19 and 43 of the 2000 EBA.  I 
reject that argument.  There is no evidence to support the contention that the Claimant was required to work rostered hours of 
duty in accordance with the clause 19 shift workers provisions.  The shift workers provisions simply have no applicability to 
the Claimant.  It is the case that the Claimant does not fall within the provisions of clause 19(8) which provides: 

(8) The ordinary hours of duty for shift workers shall be 75 per fortnightly roster period to be worked in not more than 
10 shifts each not exceeding 10.5 hours duration (exclusive of meal breaks) on any of the days of the roster period; 
provided that no employee shall be rostered for more than six (6) consecutive days in any roster period. 

100 The onset of the 2000 EBA did not result in any change so far as the Claimant is concerned. 
Meal Breaks 
101 Finally there was some suggestion by the Respondent that the Claimant was not entitled to be paid for periods when she had a 

meal break.  The evidence dictates, however, that the Claimant did not at any stage have a “meal break” as opposed to “a 
meal” whilst on duty.  It is not the case that she went off duty for half an hour to have a meal.  The fact is that she remained on 
duty for the full period of her duty roster and accordingly was entitled to be paid for such. 
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Conclusion 
102 The Claimant has only been able to prove that she worked the days and hours set out in the schedules hereto.  However that 

does not assist her in this matter given that she is not claiming payment at overtime rates for those hours worked, whilst on 
after hours rostered duty, outside of the normal spread of hours.  In all other respects she has not proved her claim. 

103 Having stated my conclusion, I feel compelled to comment that, in my view, the 1997 and 2000 EBAs have little, if any, 
applicability to the conditions of employment of the Claimant.  It is readily apparent that the Respondent has adopted the 
EBAs to determine the level and rate of pay of the Claimant but in most other respects such as the spread of ordinary hours, 
overtime and out of hours contact, the agreements are simply not apposite.  In the circumstances its may have been better and 
in the best interests of both parties to fully express the conditions of employment in a document that could have been 
registered as an individual agreement under the relevant legislation or alternatively have the EBAs varied so as to include the 
particular circumstances of the Resident Co-ordinators.   

G Cicchini 
Industrial Magistrate 

 

SCHEDULE 1999 
 

DAY DATE HOURS NORMAL HOURS OUTSIDE 
NORMAL SPREAD 

Monday 20 September 6 hours 
5.00 pm to 11.00 pm 

2 hours 
5.00 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Saturday / 
Sunday 

25/26 September 16.5 hours 
8.30 am to 1.00 am 

Nil 16.5 hours 

Tuesday 28 September 6 hours 
5.00 pm to 11.00 pm 

2 hours 
5.00 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Tuesday 5 October 6 hours 
5.00 pm to 11.00 pm 

2 hours 
5.00 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Sunday 10 October 13 hours 
10.00 am to 11.00 pm 

Nil 13 hours 

Friday 15 October 8 hours 
5.00 pm to 1.00 am 

2 hours 
5.00 pm to 7.00 pm 

6 hours 
7.00 pm to 1.00 am 

Monday 25 October 6 hours 
5.00 pm to 11.00 pm 

2 hours 
5.00 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Saturday / 
Sunday 

30/31 October 16.5 hours 
8.30 am to 1.00 am 

Nil 16.5 hours 

Sunday 31 October 13 hours 
10.00 am to 11.00 pm 

Nil 13 hours 

Thursday 4 November 6 hours 
5.00 pm to 11.00 pm 

2 hours 
5.00 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Tuesday 9 November 6 hours 
5.00 pm to 11.00 pm 

2 hours 
5.00 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Friday 12 November 8 hours 
5.00 pm to 1.00 am 

2 hours 
5.00 pm to 7.00 pm 

6 hours 
7.00 pm to 1.00 am 

Sunday 14 November 13 hours 
10.00 am to 11.00 pm 

Nil 13 hours 

Monday 15 November 6 hours 
5.00 pm to 11.00 pm 

2 hours 
5.00 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Monday 22 November 6 hours 
5.00 pm to 11.00 pm 

2 hours 
5.00 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Monday 29 November 6 hours 
5.00 pm to 11.00 pm 

2 hours 
5.00 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

SCHEDULE 2000 

DAY DATE HOURS NORMAL HOURS OUTSIDE 
NORMAL SPREAD 

Saturday 5 February 13 hours 
(8.30 am to 9.30 pm 

Nil 13 hours 

Sunday 6 February 5.5 hours 
(10.30 am to 4.00 pm 

Nil 5.5 hours 

Tuesday 15 February 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Sunday 20 February 13 hours 
10.00 am to 11.00 pm 

Nil 13 hours 

Friday 25 February 8.5 hours 
4.30 pm to 1.00 am 

2.5 hours 
4.30 pm to 7.00 pm 

6 hours 
7.00 pm to 1.00 am 
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Monday 28 February 6.5 hours 

4.30 pm to 11.00 pm 
2.5 hours 

4.30 pm to 7.00 pm 
4 hours 

7.00 pm to 11.00 pm 
Wednesday 1 March 6.5 hours 

4.30 pm to 11.00 pm 
2.5 hours 

4.30 pm to 11.00 pm 
4 hours 

7.00 pm to 11.00 pm 
Monday 6 March 

(Public 
Holiday) 

14.5 hours 
8.30 am to 11.00 pm 

Nil 14.5 hours 

Saturday 11 March 15 hours 
10.00 am to 1.00 am 

Nil 15 hours 

Tuesday 21 March 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Sunday 26 March 13 hours 
10.00 am to 11.00 pm 

Nil 13 hours 

Thursday 30 March 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Friday 31 March 8.5 hours 
4.30 pm to 1.00 am 

2.5 hours 
4.30 pm to 7.00 pm 

6 hours 
7.00 pm to 1.00 am 

Monday 10 April 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Saturday / 
Sunday 

15/16 April 15 hours 
10.00 to 1.00 am 

Nil 15 hours 

Thursday 20 April 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Tuesday 25 April 
(Public 

Holiday) 

14.5 hours 
8.30 am to 11.00 pm 

Nil 14.5 hours 

Sunday 30 April 13 hours 
10.00 am to 11.00 pm 

Nil 13 hours 

Friday / 
Saturday 

5/6 May 8.5 hours 
4.30 pm to 1.00 am 

2.5 hours 
4.30 pm to 7.00 pm 

6 hours 
7.00 pm to 1.00 am 

Wednesday 10 May 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Monday 15 May 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Saturday / 
Sunday 

20/21 May 15 hours 
10.00 am to 1.00 am 

Nil 15 hours 

Thursday 25 May 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Tuesday 30 May 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Sunday 4 June 13 hours 
10.00 am to 11.00 pm 

Nil 13 hours 

Wednesday 14 June 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Friday / 
Saturday 

16/17 June 8.5 hours 
4.30 pm to 1.00 am 

2.5 hours 
4.30 pm to 7.00 pm 

6 hours 
7.00 pm to 1.00 am 

Monday 19 June 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Saturday / 
Sunday 

24/25 June 16 hours 
9.00 am to 1.00 am 

Nil 16 hours 

Thursday 29 June 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Monday 3 July 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Sunday 9 July 15 hours 
8.00 am to 11.00 pm 

Nil 15 hours 

Friday / 
Saturday 

14/15 July 8.5 hours 
4.30 pm to 1.00 am 

2.5 hours 
4.30 pm to 7.00 pm 

6 hours 
7.00 pm to 1.00 am 

Wednesday 19 July 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Monday 24 July 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Saturday / 
Sunday 

29/30 July 10.5 hours 
2.30 pm to 1.00 am 

Nil 10.5 hours 

Thursday 3 August 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Tuesday 8 August 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 
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Sunday 13 August 14 hours 

9.00 am to 11.00 pm 
Nil 14 hours 

Friday / 
Saturday 

18/19 August 8.5 hours 
4.30 pm to 1.00 am 

2.5 hours 
4.30 pm to 7.00 pm 

6 hours 
7.00 pm to 1.00 am 

Monday 21 August 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Monday 28 August 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Saturday / 
Sunday 

2/3 September 16 hours 
9.00 am to 1.00 am 

Nil 16 hours 

Thursday 7 September 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Tuesday 12 September 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Sunday 17 September 14 hours 
9.00 am to 11.00 pm 

Nil 14 hours 

Saturday / 
Sunday 

23/24 
September 

16 hours 
9.00 am to 1.00 am 

Nil 16 hours 

Wednesday 27 September 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Monday 2 October 
(Public 

Holiday) 

6.5 hours 
4.30 pm to 11.00 pm 

Nil 6.5 hours 

Saturday 7 October 7.5 hours 
9.00 am to 4.30 pm 

Nil 7.5 hours 

Thursday 12 October 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Tuesday 17 October 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Friday / 
Saturday 

27/28 October 8.5 hours 
4.30 pm to 1.00 am 

2.5 hours 
4.30 pm to 7.00 pm 

6 hours 
7.00 pm to 1.00 am 

Wednesday 1 November 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Monday 6 November 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Saturday / 
Sunday 

11/12 
November 

16 hours 
9.00 am to 1.00 am 

Nil 16 hours 

Thursday 16 November 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Tuesday 21 November 6.5 hours 
4.30 pm to 11.00 pm 

2.5 hours 
4.30 pm to 7.00 pm 

4 hours 
7.00 pm to 11.00 pm 

Sunday 26 November 14 hours 
9.00 am to 11.00 pm 

Nil 14 hours 
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Reasons for Decision 
(Given orally following the conclusion of the hearing, extracted from the transcript of proceedings and edited by His 

Worship) 
1 The Respondent employed the Claimant on 29 July 1999.  She was employed as a Welfare Rights Worker on a part-time basis 

working 36 hours per fortnight.  On 13 September 1999 she was appointed to the position of Financial Consultant Level 4.3 
under the Social and Community Services Award - Western Australia Award 2002 (the Award), initially working 40 hours 
per fortnight.  On 4 June 2001 she was promoted to Level 4.4, working 60 hours per fortnight.  It is not in contention between 
the parties that the Award to which I have referred is the Award that applies to both parties.  Indeed, pursuant to that Award, in 
July of 2001 the Claimant's position was reclassified to the level of 5.1. 

2 The Claimant alleges that for the period commencing the pay period ending 3 October 2001 and concluding in the pay period 
ending 16 July 2002 she worked 322.30 extra hours which was recorded as TOIL; that is, time off in lieu.  She accordingly 
claims payment of the same, which remains unpaid.  It remains unpaid because she has subsequently resigned from her 
employment with the Respondent and was not, at the time of termination, paid for the TOIL that was owed to her. 

3 The Time off in lieu of overtime provision found in clause 22.4 of the Award (the Overtime clause), provides as follows: 
22.4.1. Subject to other provisions of this clause, by mutual agreement, time off may be granted in lieu of payment.  

Employees in an establishment may generally agree that time off in lieu of overtime will apply. 
22.4.1(a) In such case any one employee may withdraw their agreement by advising the employer prior to 

undertaking the overtime required. 
22.4.2 Time off in lieu of overtime will be calculated on a time for time basis. 
22.4.3 An employee may accumulate time off in lieu to be taken at times agreed between the employer and the 

employee. 
24.4.4 By mutual agreement, where an employee has accumulated time in lieu in accordance with clause 22.4.1, the 

employee may take the time off in conjunction with annual leave.  Such time off in lieu will not attract annual 
leave loading. 

4 There can be no doubt that the Claimant has proceeded throughout, as is reflected in her pleadings, that any overtime worked 
would not be paid at overtime rates, but rather would be taken as TOIL.  Indeed, the Claimant's own evidence indicates that 
that is one of the reasons as to why she recorded the extra hours worked.  In fact she continued to record the extra hours 
worked until TOIL was eventually abolished in August of 2002.  The Claimant says that she has worked a total of 322.30 
hours overtime, which has not been converted to TOIL and for which she has not yet been paid.  Accordingly, for that reason, 
she seeks the payment of $6381.54 representing the value of her TOIL entitlement. 

5 The question is one of whether it could be said, on the best possible case scenario for the Claimant, in accepting her evidence 
that she worked the hours claimed and that at the time that she did so she had approval from the employer to work those hours, 
she is entitled to the amount sought.  In my view the answer is clearly no.  I say that because the Award makes no provision 
for the payment on termination of accrued time off in lieu (TOIL).  Once the agreement is reached for the taking of TOIL the 
employee’s entitlement becomes one only of taking time off.  That is, the employee is not entitled to payment but rather to 
time off.  In fact, clause 22.4.1 of the Award says exactly that “… time off may be granted in lieu of payment”.  Accordingly 
the employer in the circumstances is not required to make payment for overtime worked.  Any reversion to payment for 
overtime requires, pursuant to clause 22.4.1(a) of the Award, notice to the employer prior to that overtime being worked.  That 
is so that the employer is put on notice that payment will be required, whereas payment would not otherwise be required in a 
TOIL situation.  In this matter it is not suggested by the Claimant that she had put the employer on notice that she was seeking 
to be paid for overtime worked. 

6 Having said that I acknowledge that in the past the Respondent has, upon termination of its employees' employment, paid such 
employees the value of their untaken TOIL.  The evidence of Miss Wolfgramm and Mr Paez establishes that.  However, 
notwithstanding that, it seems that the Respondent was not under any legal obligation to do so.  Such payments, it seems, were 
made because of a sense of good will and in the moral acceptance that employees in such situations ought to be paid.  
However the Respondent's past practices do not bind it with respect to the Claimant.   

7 The question is purely a legal one as to whether, on a proper construction of the Award, it can be said that the Respondent 
employer is liable to the Claimant for the payment of untaken TOIL.  In that regard, the Award simply says nothing about that.  
There is no provision in the Award that would require the Respondent to pay to the Claimant upon termination the value of 
untaken TOIL.  It is as simple as that.  On that basis alone the Claimant cannot succeed. 

8 Even if that were not the case the Claimant suffers for other reasons in any event.  I say that because clause 22.4 of the Award 
is subject to the other provisions of clause 22 of the Award and specifically clause 22.1 – “Approval of Overtime” which 
provides: 

22.1.1 Overtime will only be worked with the prior approval of the employer. 
22.1.2 Employees may work overtime without specific prior approval in emergency situations. 
22.1.3 An employee required to work overtime, other than in the case of emergency, will be given reasonable notice of 

the requirement to work overtime. 
9 It will be seen therefore that the working of overtime, whether on a paid basis or on a time off in lieu basis, requires the 

specific prior approval of the employer.  It cannot be said, on the evidence that is before me, that there was at the material 
times any emergency situation arising.  Accordingly in the circumstances the overriding provision remains clause 22.1.1. 

10 Accordingly in this instance the Claimant needs to prove on the balance of probabilities that she at all material times had 
approval from the Management Committee of the Respondent to work the extra hours that she did by way of overtime.  In that 
regard, she has not been able to establish specific approval.  To the contrary, the weight of the evidence given in this matter is 
that she did not receive express approval to work overtime or extra hours.  Indeed, the evidence of Mrs Duncan and Mrs 
Bender suggests the Claimant was told that she could not work overtime.  Any hours that she chose to work in addition to her 
normal hours were to be on a voluntary basis.  The evidence of Mr De Saubin supports their contention in that regard; that is, 
that the Claimant knew full well that the extra hours were to be worked on a voluntary basis.  Indeed, the evidence of Mr 
Provost who was an independent witness confirmed that in his meeting with the Claimant and others in November of 2001 that 
the Claimant acknowledged to him that the extra hours she was then working were worked on a voluntary basis. 
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11 Each of Mrs Bender, Mr De Saubin and Mr Provost were credible and reliable witnesses.  I accept their testimony.  The most 
impressive of all the witnesses in this matter was, in my view, Mrs Duncan.  She was able to clearly portray the circumstances 
surrounding the Claimant's work and her claim before this Court.  What is apparent from her evidence is that the Claimant 
chose to work more hours than that required.  She did so against the direction of the then Management Committee and, indeed, 
of individual members thereof.  The Claimant's view was that she had to help all of those in need who attended at the premises 
of the Respondent organisation.  She accordingly did not turn away anyone.  That resulted in her taking on too much.  In that 
regard it is evident that the Claimant is a good-hearted person. She cares about her clients, and in so doing could not bring 
herself to turn away anyone.  However as a consequence of that she did far more than she was required to do.  Given that and 
given the various roles that she undertook for the Respondent, her ordinary hours of work were insufficient to carry out her 
tasks.  She consequently worked extra hours to keep up. 

12 The Respondent became concerned about the amount of time that the Claimant was spending with her clients and indeed 
generally about the amount of work that she was doing.  The Respondent was so much concerned about that situation that it, 
through its office bearers, advised the Claimant to desist in working the way that she was.  She was to limit the amount of 
clients she took on.  In fact, the Respondent’s concern about the extra hours worked is reflected in the minutes of Management 
Committee meetings.  Those minutes also portray that the Claimant continuously asked for more hours.  Indeed, Mrs Duncan 
also gave evidence to that effect.  The Respondent made clear to the Claimant that because of its own financial situation it was 
not in a position to pay for any extra hours worked.  Notwithstanding that, the Claimant continued to work far in excess of 
what was required of her. 

13 The Respondent was aware that the Claimant and others were keeping a record of the hours worked in addition to their normal 
hours.  It seems that the Respondent had hoped to utilise such information in order to obtain greater funding from funding 
organisations.  Not in its wildest dreams did the Respondent expect that the information would be used for the purposes of an 
overtime claim because it well understood that all the hours worked in excess of normal hours were to be regarded as being 
voluntary hours. 

14 Exhibit 28 (time sheets) reflects that the hours recorded as extra hours worked were not to be regarded as being paid hours.  
Indeed, the note on the time sheets themselves reflects the following - "Extra unpaid hours can be put in pencil for record 
only".  That notation on the time sheets reflects that the hours were to be unpaid and their recording was clearly for record 
purposes only. 

15 Indeed the Respondent's concern about the cost of its employees working extra hours is well reflected in the minutes of its 
Management Committee meetings held on 10 June 2002 (exhibit 20), 24 January 2002 (exhibit 25), 28 February 2002 (exhibit 
15) and 2 May 2002 (exhibit 5).  A careful reading of each of those minutes indicates that there was a concern expressed by 
the committee about the extra hours worked and there was an attempt made at reducing the amount of extra hours being 
worked by staff members. 

16 To a very large extent, the Claimant's claim is predicated upon the basis of what is contained in the minutes of the 
Management Committee's meeting on 2 May 2002.  It is said by the Claimant that those minutes evidence recognition of the 
taking of TOIL and the necessity to record the same.  With all due respect to the Claimant, the minutes do no more than to 
reflect recognition that the employees had some flexibility in hours worked.  There is no specific reference to TOIL in the 
context of overtime as is provided in clause 22 of the Award.  Further, and in the same vein, the abolishment of TOIL referred 
to in the minutes of the meeting for 22 August 2002 (exhibit 7) does not necessarily indicate the reference to TOIL in the 
context of clause 22 of the Award. 

17 In any event, the weight of the evidence is against the Claimant on the issue.  I find that the working of extra hours did not 
attract the approval of the Respondent.  There is no explicit approval shown, as is required.  To the contrary, the evidence of 
disapproval is far more significant. 

18 The Claimant's contention that the fact she previously took two days TOIL is reflective of the employer's approval of TOIL 
does not assist her either.  Again, that TOIL was not necessarily taken in the context of a TOIL entitlement pursuant to clause 
22.4 of the Award.  Indeed, the evidence led by the Respondent is suggestive that such TOIL was allowed for other reasons, 
which had nothing to do with overtime. 

19 For the Claimant to be successful in her claim she must, at the very least, demonstrate pursuant to clause 22.1.1 of the Award 
she had approval from the employer to work overtime.  That is a fundamental precondition to her claim.  She has failed to 
establish that precondition.  For that reason, therefore, the claim cannot succeed and it follows that the claim ought to be 
dismissed.  The claim is dismissed upon both grounds of defence submitted by the Respondent in this matter. 

20 The Claimant has been unsuccessful with respect of her claim and accordingly the Respondent's Counsel, on instructions from 
the Respondent, now seeks costs.  In that regard I recognise that this is a claim made pursuant to the Workplace Relations Act 
1996, which is a Commonwealth Act.  Section 347 of that Act governs the issue of costs. It provides in subsection (1) that: 

A party to a proceeding (including an appeal) in a matter arising under this Act (other than an application under section 
170CP) (and this is not one of those matters) shall not be ordered to pay costs incurred by any other party to the 
proceedings unless the first-mentioned party instituted the proceedings vexatiously or without reasonable cause. 

21 That provision is different to the relevant state provision that refers to proceedings “frivolously or vexatiously instituted.”  The 
decision in Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch v Falcon 
Investigations and Security Pty Ltd (2001) 81 WAIG 2425 referred to by Counsel for the Respondent in support of her 
submissions for costs dealt with the State provision. 

22 The Workplace Relations Act 1996 provision expressly prohibits the award of costs unless the proceedings have been 
vexatiously instituted or have been instituted without reasonable cause.  There is absolutely nothing in the evidence before me, 
which would indicate that the proceedings have been vexatiously instituted. That is the first point to be made.  Secondly, the 
issue next to be considered is whether the proceedings were instituted without reasonable cause.  That is an objective 
assessment to be made on the part of the Court, and in the end, of course, whether or not costs are to be awarded is a 
discretionary matter based on that objective assessment. 

23 In regards to this matter it is the case that the Claimant has been unsuccessful upon both limbs cited by the Respondent as 
being the basis for its denial of the claim.  Having said that, however, it is the fact that the Claimant took the view that she had 
a claim as against the Respondent based on the matters contained within the minutes of the meeting of the Management 
Committee and also by virtue of the particular circumstances that prevailed at her workplace.  In that regard it cannot in my 
view be said that the Claimant was without reasonable cause.  The Claimant, in her own mind, took the view that she had a  
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legitimate claim.  The fact that she has been unsuccessful is immaterial.  The fact is that she has embarked upon this claim in 
the belief that she had a reasonable cause and she did so genuinely.  Upon that basis if one applies the provisions of section 347 
of the Workplace Relations Act 1996, it cannot be the case that a costs order ought to be made.  I decline to order costs against 
the Claimant. 

24 The claim is dismissed and there is no order as to costs. 
G Cicchini 
Industrial Magistrate 
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Reasons for Decision 
The Claimants and Respondents 
1 Each Claimant is a police officer who has taken an oath to uphold the laws of the State of Western Australia.  Both of them 

hold the rank of Senior Constable and are specialised forensic investigators.  In that capacity they have the authority to 
determine the nature of evidence to be gathered relating to a crime or which may be present at a crime scene.  In so doing they 
have the power to issue specific directions at the crime scene.  They have jurisdiction with respect to procedures and the 
handling of evidence.  Practically they attend crime scenes, recognise, record and collect physical evidence and ensure that 
such evidence is preserved.  It is also part of their function to interpret and analyse physical evidence and give evidence in 
Court as experts in their field.  They are highly trained officers who have completed a significant amount of additional training 
to enable them to carry out their duties.  They work closely with other investigators and particularly detectives.  They also 
provide advice to officers within the district within which they work. 

2 At the material times each Claimant was stationed at the North West Metropolitan District Scenes of Crime Office.  The office 
had, for the most part, two physical locations one being the Joondalup Police Station and the other being the Warwick Police 
Station.  Relatively recently the office’s operations have been conducted solely from the Joondalup Police Complex. 

3 The Minister for Police and the Commissioner of Police are respectively the Respondents to these claims.  Each was 
considered for some portion of the material period to be the employer of the Claimants.  It suffices to say that as a result of 
determinations made by the Western Australian Industrial Relations Commission and because of subsequent legislative 
change, the employer of the Claimants changed in late 2000 from the Minister for Police to the Commissioner of Police.  That 
has given rise to the particular number and form of claims before me.  Having said that, nothing turns on the identity of the 
Respondents. 

The Claims 
4 Senior Constable Khng claims that between 30 May 1997 and 30 August 2001 he was underpaid a total of $26,002.59 whilst 

Senior Constable Nind claims that for the period commencing 20 June 1997 and concluding 18 September 2001 he was 
underpaid a total of $25,014.67.  Each of them allege breaches of the Western Australia Police Service Enterprise Agreement 
for Police Act Employees 1996 No AG 279 of 1996 (the 1996 Agreement) and the Western Australia Police Service 
Enterprise Agreement for Police Act Employees 1998 No AG 129 of 1998 (the 1998 Agreement).  It is alleged in each 
instance that the Respondents have failed to pay the Claimants an “on-call” allowance for such periods that they were “on-
call” during the material periods. 

5 The Respondents admit that from 14 January 2000 the Claimants were “on-call” but deny that they were “on-call” for the 
preceding period. 

6 The Claimants seek not only to recover the amounts allegedly underpaid together with interest thereon but also seek the 
imposition of penalties pursuant to section 83 of the Industrial Relations Act 1979. 

The Agreements 
7 The Claimants say that they were at all material times “on-call” to perform their duties and thereby met the provisions of 

clause 16 (the 1996 Agreement) and clause 19 (the 1998 Agreement) which entitled them to the payment of an “on-call” 
allowance during such material periods.  Clauses 16 and 19 differ only in that the formula for the calculation of the hourly rate 
found in clause 16(2) in the 1996 Agreement has been replaced by an actual dollar value in the 1998 Agreement.  Other than 
that the provision remains the same across both agreements. 
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8 I now set out the relevant portion of the clause: 
ON CALL - CLOSE CALL - STANDBY ALLOWANCES 
(1) For the purpose of this clause:   

“on-call” shall mean a situation in which an employee is rostered, or directed by a duly authorised senior 
officer, to be available to respond forthwith for duty outside of the employee's ordinary working hours or shift. 
An employee placed on call shall remain contactable by telephone or paging system for all of such time unless 
working in response to a call or with the consent of his or her appropriate senior officer.  
"Close-call" shall mean a situation in which an employee is rostered, or directed by a duly authorised senior 
officer, that they are or may be required to attend for extra duty sometime before their next normal time of 
commencing duty and that the employee is to remain at his or her residence and be required to be available for 
immediate recall to duty.   
"Stand-by" shall mean a situation in which an employee is rostered or directed by a duly authorised senior 
officer to remain in attendance at his or her place of employment at that time, overnight and/or over a non-
working day, and may be required to perform certain tasks periodically or on an ad hoc basis.  Such employee 
shall be provided with appropriate facilities for sleeping if attendance is overnight, and other personal needs, 
where practicable. 

(2) (a) An employee who is authorised by the Commissioner or a duly authorised senior officer to hold themselves 
available under any of the conditions contained in subclause (1) shall be paid the appropriate allowance in 
accordance with the following scale: 
……… 

(3) Payment in accordance with subclause (2) shall not be made in respect to any period for which payment is otherwise 
made in accordance with the provisions of Clause 18. - Overtime when the employee is recalled to work. 

(4) An employee, whilst in a restricted situation specified in subclause (1), shall receive a minimum payment of four (4) 
hours regardless of the actual specified period. 

(5) An employee rostered according to subclause (1) shall for the purpose of overtime, be deemed to have commenced 
duty at time of notification of recall. 

9 Relevantly the “Hours” clauses in the agreements provide inter alia at clauses 7(1) and 16(1) respectively as follows: 
(1) (a) The ordinary hours of duty for employees other than commissioned officers, country resident officers in charge 

and metropolitan officers in charge as defined and those under the arrangements provided under subclause (8) 
of this clause shall average forty (40) per week to be worked as 8 hour shifts over any 5 days of the week. 

10 The “Hours” clauses in the agreements also contain a provision that relates to “rostering”.  The provision is found in clause 
7(2) of the 1996 Agreement and in clause 16(6) of the 1998 Agreement.  It provides: 

A roster shall be posted at each place of employment not later than 1.00pm on the Tuesday preceding the week to be 
worked showing hours of duty and rest days for the ensuing week.  Such roster may be varied or suspended by the Officer in 
Charge in an emergency or where such action is in the public interest. 

11 It will be obvious therefore that police officers are required to work a forty hour week in accordance with a roster prepared by 
their Officer in Charge which might be varied or suspended in the case of an emergency or by reason of public interest. 

12 Subclause (1) of the “Overtime clause” in each agreement provides (clauses 17 and 18 respectively): 
An employee may be required to work reasonable overtime and such employee shall work overtime in accordance with such 
requirement. 

13 Accordingly it will be seen that the requirement for an officer to be on duty outside of normal working hours may be 
constituted by either having to work overtime or alternatively being “on-call”, on “close-call” and on “stand-by”.  Any 
overtime performed is paid at penalty rates as provided by the overtime clause.  The requirement to be “on-call”, on “close-
call” and on “stand-by” attracts an allowance with the subsequent return to work whilst “on-call”, “close-call” or “stand-by” 
attracting penalty rates.  Recall to duty whilst on “on-call”, on “close-call” and on “stand-by” envisages a requirement that 
must be met.  On the other hand a recall to duty outside of those circumstances imparts some discretion on the part of the 
officer as to whether in that particular instance he or she will do overtime. 

14 On 13 October 1989 the then Commissioner of Police, Mr Bull, published a notice concerning “On-call Allowance”.  The 
notice published in the Police Gazette on 18 October 1989 (exhibit 17) provided: 

ON-CALL ALLOWANCE 
It is notified for general information that the requirement that members not be placed “on-call”, “close call” or “stand-
by” without the express approval of the Assistant Commissioner for the portfolio concerned as published in the Police 
Gazette 47 on December 2, 1988, is withdrawn. 
Authority to approve these allowances is now delegated to the relevant Regional Officer or Branch Head. 
Regional Officers/Branch Heads are to ensure they are familiar with these provisions of the Award and that they are used 
in the appropriate circumstances. 
Full overtime is not to be approved when one of the “on-call” categories can be properly applied; and correspondingly, 
members' proper entitlements are to be fully met on all occasions. 
Members are reminded that where they are in receipt of allowances for “on-call”, “close-call” or “stand-by”, they are 
required to be ready and capable of returning to duty when called upon. 
Any queries relating to the interpretation or application of the allowances are to be directed to the Chief Superintendent 
Personnel Systems via Netmail or to the Employee Relations Officer or Industrial Relations Consultant located on the 5th 
Floor, 169 Hay Street, East Perth, telephone 222 1348.  The Employee Relations Officer will monitor usage to ensure the 
proper and efficient implementation of the allowances. 
B. BULL, 
Commissioner of Police. 
October 13, 1989. 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1141 
 

 

Issue – Onus and Standard of Proof 
15 The critical issue to be determined in these matters is whether the Claimants can be said to fall within the “on-call” definition 

found within the agreements hereinbefore referred to. 
16 The Claimants bear the onus of proof in establishing on the balance of probabilities that at all material times they were “on-

call” within the definition and they are therefore entitled to the allowances prescribed by the agreements. 
Witnesses 
17 The Claimants rely on their own testimony and that of their colleague and officer in charge of the North West Metropolitan 

District Scenes of Crime Office (SOCO), namely Senior Constable Damian John Sheridan, to establish their claims. 
18 In resisting the claims the Respondents called David Eacott, the Acting Manager of Workplace Relations for the Western 

Australia Police Service, Superintendent Alan McCagh, Inspector Geoffrey Maloney and Superintendent Darryl Lockhart. 
Evidence – Claimants 
Damian John Sheridan 
19 Senior Constable Sheridan was at all material times the officer in charge of the North West Metropolitan District SOCO.  He 

currently remains in charge of that office.  He first arrived at that office on 2 February 1998.  From that time onwards he 
became the Claimants’ supervisor.  His responsibilities included managing the office and processing all fingerprint 
identifications in his role as a fingerprint expert. 

20 Prior to taking up his position he held a meeting with his predecessor, Senior Constable Lydiate, who explained what the job 
entailed.  Senior Constable Khng, who was already working within the section, also thereafter assisted him by telling him what 
he had to do so far as the rosters were concerned.  In that regard it became evident to him that there had to be staff available 
for after hours call outs in the case of major crime occurrences.  Accordingly “after hours officers” needed to remain 
contactable by telephone or pager and were required to return to work if the circumstances necessitated it.  There was an 
expectation that the designated officer be available outside of his normal hours of work. 

21 He said that officers were rostered “on-call” on a weekly basis.  The rosters were arranged in such a way that the North West 
Metropolitan District SOCO usually provided coverage between 7.00 am and 5.00 pm on weekdays.  On occasions the rosters 
made provision for day coverage on weekends.  Outside those times an officer would remain “on-call” to facilitate twenty-four 
hour coverage.  The office was, in the main, during the material period divided into two sections.  One based at Joondalup and 
the other at Warwick.  The complement of officers across both localities usually numbered about three at any given time.  
Each officer participated in the roster on a rotational basis amounting to being “on call” once every three weeks.  The rosters 
were transmitted electronically each fortnight to the Inspectors in Charge of the SOCO.  During the relevant period they were 
Mr McCagh, Mr Maloney, Mr Coltin and later Mr Watkins.  The rosters were also sent to the Inspector in Charge of the 
Warwick and Joondalup Police Stations, the Joondalup Divisional Office, the Perth Forensic Branch and the CIB Duty 
Sergeant. 

22 Vehicles were generally provided to “on-call” officers with the expectation that they be taken home so as to enable a ready 
response to any call out.  Approval had to be formally sought and given for vehicles to be taken home.  That was generally 
done electronically by “netmail”.  The available vehicle containing specialist equipment facilitated an immediate response.  
Initially pager contact was made with the “on-call” officer.  Later the paging system was replaced by the use of mobile 
telephones.  The home telephone numbers of the “on-call” officers were also disseminated to those within the police service 
who might require the services of the North West Metropolitan District SOCO and consequently contact would sometimes be 
made via their home telephones.  Senior Constable Sheridan said that he, as the Officer in Charge, would receive a lot more 
after hour’s calls than his colleagues.  When responding to such calls he would initially assess the job to see whether it was 
worthwhile sending someone out to the job.  In most instances the job could be left until the next day.  In some instances, if the 
job was “too big” or could not be handled solely by the Perth Forensic Branch, then an officer from the North West 
Metropolitan District SOCO would attend.  In some instances however the Perth Forensic Branch would attend the scene in 
the North West Metropolitan District area without the involvement or support of the local SOCO. 

23 Senior Constable Sheridan testified that in searching through the SOCO records at the Warwick Police Station he found a copy 
of a memo to Superintendent Lockhart from Acting Detective Inspector Walker dated 24 October 1996 (exhibit 1) which 
contained the following recommendation: 

“I also recommend the concept of the Joondalup Forensic officers servicing the District after hours.  The magnitude of 
crimes after hours is such that they would only be called out occasionally and this would not impact upon their budget 
allocation to any great extent.  There are distinct advantages attached to the idea as preparation of court briefs etc, 
continuity would be achieved at a local level. 
Respectfully forwarded for your information and that of the District Officer, Mirrabooka, Officer in Charge Forensic 
Branch and the Regional Officer, please.” 

24 It was Senior Constable Sheridan’s view that the recommendation simply reflected the then current practice of the local SOCO 
officers working closely with local detectives after hours.  There were certain practical advantages arising from such practice 
including the retention close at hand of exhibits and other forensic material.  It also enabled easy access to advice and 
information.  Further, local detectives had greater confidence in the local SOCO officers as compared to their Perth based 
counterparts. 

25 In trawling through the records Senior Constable Sheridan also came across a memo issued by the then Acting Assistant 
Commissioner, Regional Commander (Metropolitan Region) Mr R. Kucera.  Although the document is dated 24 January 1996 
it is common ground that it actually issued in 1997.  The document (exhibit 2), which is an important document in the context 
of this hearing, stated: 

MEMO 
TO: DISTRICT OFFICERS 
FROM  ACTING ASSISTANT COMMISSIONER 

REGIONAL COMMANDER (METROPOLITAN REGION) 
SUBJECT: Procedures To Be Adopted in Respect To SOCO's 
I refer to the District Officers Meeting of January 20, 1997 where the above-mentioned issue was discussed.  Since this 
meeting I have again met with Inspector Steve Squires in order to clarify some additional points. 
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The following procedure is now to be adopted by Districts where SOCO's are required: 
1. During normal day shift, District SOCO's are to assess crime scenes and determine whether the Forensic Branch is 

required to attend.  This assessment should be based on the complexity of the scene (eg the requirement for specialist 
equipment) and whether or not the investigation is likely to be protracted. 

2. Outside of normal day shift, the Forensic Branch will attend and deal with all crime scenes until they cease duty 
(currently 2am).  After this time the on call officer from the Forensic Branch will assess all crime scenes and determine 
whether it is a matter for the District SOCO or the Forensic Branch.  District SOCO's will be called out where 
appropriate. 

3. The current practice of providing a vehicle to District SOCO's on call is to be applied to all Districts. 
4. SOCO's to fax details of officer to be contacted after hours by 1600 hrs, Thursday of each week to Forensic Branch (Fax 

222-1385). 
26 Senior Constable Sheridan also produced photocopies of rosters for the North West Metropolitan District SOCO for the period 

29 July 1996 until 2 September 2001.  It is noted that all of the rosters leading to the week ending 29 October 2000 do not 
make reference to officers being “on-call”.  In each case the roster contains the following message: 

“AFTER HOURS OFFICER; ONE MEMBER IS ROSTERED ON A SEVEN DAY ROTATION.  THE ROTATION 
COVERS FROM FRIDAY TO FRIDAY UTILISING THE OFFICER ROSTERED TO WORK OVER THE WEEKEND.    
WEEK 1;    (contact)    … 

WEEK 2;    (contact)    …” 
27 The rosters for the periods 30 October 2000 and onwards, made reference to officers being “on-call”. 
28 It was Senior Constable Sheridan’s evidence that no one ever queried the form of or the legitimacy of the rosters.  That was 

despite the fact that he was aware that his superiors looked at rosters closely.  Indeed the fact that the rosters were looked at 
closely is reflected in the minutes of the meeting of all officers in charge within the District held on 11 March 1999 (see 
exhibit 4). 

29 Senior Constable Sheridan also testified at some length concerning the “Commuting Vehicle Policy” which had been 
implemented by Superintendent Lockhart with effect from 1 October 1996 (see exhibit 7).  He also testified about the pre-
existing vehicle use procedure as is reflected in exhibit 6.  It suffices to say that the new policy indicated that the taking of a 
police vehicle home is justifiable when the officer is part of a unit subject to regular after hours and/or weekend call out or 
where the call out is made on the basis of a need to regularly attend emergency situations as part of the officers’ duty 
statement.  In any event the commuting use of vehicles was always subject to approval by the District Officer.  Any non-
compliance with the policy would have inevitably resulted in disciplinary action (see exhibit 11).  The use of such vehicles 
was, for various reasons, documented and indeed such records were maintained (see exhibits 12 and 13).  Further Senior 
Constable Sheridan also produced commuting vehicle records reflecting approval of commuting privileges for January, 
February, April, June and July 2001 (see exhibit 14). 

30 Turning to the issue of operating procedures Senior Constable Sheridan testified that on 3 February 1998 he sent a memo to 
the detectives in his area setting out the standard operating procedures including after hours contact numbers.  That document 
was passed on to Inspector Maloney who did not take issue with it.  On 14 January 2000 the operating procedures changed at 
the direction of Inspector Maloney who sent a memo (exhibit 9) to all relevant officers stating the following: 

SUBJECT     :     Attendance of SOCO to scenes of major crime. 

Due to recently identified problems related to attendance of SOCO officers to scenes of major crime such as homicide, 
please note the following instruction. 
When a scene controller to a major crime, usually a District Detective Sergeant identifies the need for attendance of 
SOCO officers for scene examination, the Joondalup District SOCO officers shall be called to the scene.  This will ensure 
timely professional attendance to that crime scene.  After initial examination of the scene and in consultation with the 
scene controller the attending District SOCO officer shall determine if assistance is required from Crime Support SOCO 
teams.  Should specialist examination or assistance be required the Scene Controller and/or attending SOCO officer will 
then make such request through the appropriate channels to the required office. 
Forwarded for information, dissemination and compliance, please. 

31 It is that memo that gives rise to the Respondents’ concession that from that time onwards the SOCO officers were “on-call”. 
32 Senior Constable Sheridan explained that the new operating policy came into effect after certain jobs within the North West 

Metropolitan District, which had been attended to by the Perth Forensic Branch, had not been carried out to the satisfaction of 
local police.  Essentially there was a lack of confidence in the Perth Forensic Branch. Consequently on 7 April 2000 Inspector 
Lockhart published a memo setting out call out procedures (see exhibit 10). 

33 Senior Constable Sheridan explained that the issue of “on-call” allowance had been the subject of numerous discussions during 
the material period culminating in his memo to Inspector Watkins on 27 August 2001 (exhibit 15) in which he said: 

In reference to your report the North West Metropolitan Scenes of Crime office (SOCO) has been directed by the North 
West Metropolitan District office to supply a person to respond to any serious major incidents within the district.  This 
directive was issued by Inspector MALONEY (refer attached memo) and was specifically targeted for after hour's 
response availability. 
The SOCO office has made an officer and vehicle available to respond to a call out for several years.  This arrangement 
operates by officers rotating their availability after hours and on weekends.  The person who is rostered to respond is 
required to take a vehicle to his home address to allow quick and direct attendance at a crime scene. 
To date no “on-call” allowance has ever been paid to any of the SOCO officers. 
The report from the W.A. Police Union would appear to be directed at situations that are similar to that of the North West 
Metropolitan Scenes of Crime Office. 
Should you require any further clarification in regards to this matter please contact me on 92468369. 
Forwarded for your information 
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34 His memo provoked the following response (see exhibit 16): 
Damian this memo overrides any previous instruction that you may have.  Any problem or deviation from it is to be 
brought to my intention (sic)(attention).  Please ensure that your team are well acquainted with this instruction. 
Regards 
Inspector Watkins 
TO:       All staff North West Metropolitan District 
SUBJECT:      SOCO callout procedures 
It has come to my attention that our District SOCO team are being called on after hours to attend to all manner of 
examinations.  To assist in this regard it has become the practise of our SOCO team to roster one of their staff “on-call”.  
This practise is to cease immediately.  The costs associated with callouts and standbys prohibit this and are not to occur 
unless authorised, as discussed below 
To obtain SOCO assistance after hours firstly call on the afternoon or night shift Forensic Branch officers through the 
POC.  If they are unable to attend and the matter is so urgent that it requires IMMEDIATE attention our SOCO officers 
may be called out by any Sergeant in this District. 
Examinations not requiring urgent attention are to be booked through the POC for attention during a normal day-shift 
(seven days a week).  The local SOCO team dayshift roster is available from your OIC. 

35 Senior Constable Sheridan testified about the practical implications of being “on-call” which required him to be able to attend 
any call out.  That precluded him from drinking alcohol.  He also, necessarily, had to remain within the metropolitan area.  His 
evidence in that regard found at page 51 of the transcript of proceedings is worthy of repeat: 

WITNESS:  If I could just clarify one thing?  I think if we’re actually called at home and it’s actual a very urgent 
emergency, I think we are obliged to actually go to the actual job.  We can’t do anything about it;  we have to go.  I’ve 
actually had one call from - - where they called me and I was actually having a dinner with some friends, and they asked 
us and I said,  
“"Sorry, I’ve been drinking.  I’m not available”, and then they tried one of the other officers in the district and he wasn’t 
available either, and - - I don’t know who went to the actual job, but I haven’t - - haven’t - - I’ve been called once, and I 
said I wasn’t available. 
MS FRANCEN (sic):  And is that something that was different prior to 14th of January 2000?  Was - - did you have 
capacity to say, “I’m sorry, I’m out with friends.  I’ve been drinking”?---No.  No, you were expected - - if you got a call, 
you actually were expected to go to the - - the scene, and you were actually given the mobile phone.  You weren’t allowed 
to drink alcohol.  That was our understanding, we weren’t able? to drink alcohol.  You had to be available, and you had 
to go to the scene when you were called. 
Were you allowed to leave the metropolitan area?---Oh, we didn’t leave the metropolitan area.  I actually went to - - 
when I - - on that Christmas of 1999 when I actually went to my family, after I worked day shift I went to their place.  I 
was actually on edge, because I was actually on call for that Christmas evening, and it - - so, no, I wouldn’t leave the 
actual metropolitan area, no. 
And do you know, of - - of yourself or any of your staff members, whether anyone at any stage was not available to return 
to duty whilst rostered to be the “on-call” officer?---Not that I know of, no. 
Not - - not any circumstance?---I - - I don’t believe so, no.  If - - if there is a change where they had to change roster, they 
advised me and someone else would be actually put in their - - and - - and take over the “on-call”, for whatever reason.  
Whether it was a late? sick leave or - - or they had, you know, private matters they wanted to attend to, they would swap 
with someone.  Someone would always be available. 

36 When cross-examined Senior Constable Sheridan informed the Court that he also has made a claim in this Court alleging that 
he was not paid “on-call” allowance totalling $33,000.00.  He agreed that his circumstances are identical to the Claimants in 
these matters.  He also conceded that the success of the Claimants in these matters would probably assist his case. 

37 When questioned concerning the requirement to perform overtime he conceded that by virtue of the overtime clause in the 
agreements all officers are expected to work reasonable overtime and would be required to comply with a recall to duty unless 
there was some very good reason for not doing so. 

38 He also conceded that whether an officer is “on-call” could not be left to the officers themselves.  “On-call” had to be 
authorised.  However he was unaware of the notice published in the Police Gazette in 1989 that set out who could approve 
“on-call” situations.  He said in that regard that he had no idea whether Superintendent Lockhart, the District Officer, ever saw 
the rosters that he had sent to the District Office.  He also conceded that he was unaware of Mr Kucera’s memo (exhibit 2) 
when preparing the rosters.  Indeed it is clear that Senior Constable Sheridan was ignorant of the memo and that it played no 
part in the rostering arrangement. 

39 Senior Constable Sheridan admitted that he was aware that from August or September 1997 the Perth Forensic Branch had 
officers on duty twenty-four hours per day.  He would not concede however that it meant that prior to 14 January 2000 the 
Perth Office was the first point of call.  He was aware however that after 14 January 2000 the North West Metropolitan 
District SOCO officers had, if required, to be available to respond after hours in order to attend local crime scenes.  He 
conceded however that the officers were not called out after hours all that regularly.  Notwithstanding that, they were 
nevertheless required to respond to after hour’s enquiries concerning forensic issues. 

40 With respect to the “Commuting Vehicle Policy “Senior Constable Sheridan conceded that he did not know whether the police 
vehicles were supplied in accordance with the criteria set out in the policy.  He simply followed the established practice in that 
regard.  He rejected the contention that the forensic vehicle was taken home from the Warwick police station on account of 
lack of security at that station.  He said the cars were taken home so that they could be available for after hours call outs. 

41 It was put to Senior Constable Sheridan that there was never any sort of instruction put to him with respect to his after hours 
activities by any Inspector or Superintendent.  He agreed with that proposition but added that there was an expectation not to 
drink and not to travel too far. 

42 When re-examined Senior Constable Sheridan explained that from time to time the District Officer would query manpower 
arrangements. 
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Darryl Raymond Khng 
43 Senior Constable Khng has been a police officer since 2 July 1984.  He is currently stationed at the Bunbury SOCO. 
44 He told the Court that he commenced working at the Joondalup office of the North West Metropolitan District SOCO in July 

1996 and left in 2001.  Whilst there he worked eight hour day shifts commencing at either 7.00 am, 8.00 am or 9.00 am usually 
Monday to Friday.  However in the latter stages the roster was changed so that weekends were also routinely worked.  When 
he first commenced his Officer in Charge was Senior Constable Peter Lydiate.  Later Senior Constable Sheridan took over. 

45 When he first started Senior Constable Lydiate explained to him the nature of the rotational roster and further explained that it 
was part of his duties to be “on-call” and attend jobs after hours when required.  He said that he did not query the arrangements 
and just commenced working under such arrangements.  He did not have any option but to participate in the roster.  However 
it was never made clear to him where the instruction to work after hours came from.  To facilitate call outs he was initially 
given a pager that was later replaced by a mobile telephone.  He was also given a “take-home” vehicle equipped with all the 
necessary equipment to enable him to carry out forensic duties.  He had to sign out the vehicle when “on-call” and thereafter 
remain contactable.  That curtailed his social and family life.  He did not drink alcohol and remained within the metropolitan 
area so as to enable a timely response.  He responded when required.  When Senior Constable Sheridan took over nothing 
changed. 

46 On occasions he acted as the Officer in Charge and was required to prepare and submit rosters to those who were on a 
distribution list, which included the District Office.  He said the purpose in doing that was to inform those who might need the 
services of the local SOCO to be aware of the name of the person “who was on duty and when”. 

47 Whilst “on-call” he was routinely contacted by Shift Sergeants, detectives, crime scenes units and the CIB Duty Sergeant.  He 
said that the contacts were irregular.  On most occasions he gave advice only.  Furthermore actual call outs were infrequent as 
reflected in the fact that he attended only ten call outs during the periods of the claims.  When he did attend on call out he was 
paid at overtime rates. 

48 Senior Constable Khng testified that he discussed the issue of not being remunerated for being “on-call” with work colleagues.  
He said in that regard that,  

“(The )general feeling was that because of the monetary situation, the fact that they couldn’t afford to pay it, we weren’t 
going to get paid, so there was no point in pursuing it”. 

49 However he did not raise the issue with senior officers superior to his immediate supervisor.  He said that there was never any 
doubt in his mind that he was “on-call” when so rostered. 

50 When cross-examined Senior Constable Khng conceded that an officer at fairly junior level could not decide whether or not 
they were to be “on-call” and that it is a matter for a duly authorised senior officer.  He agreed that he could not put himself 
“on-call”.   Further and importantly he conceded that prior to 14 January 2000 there had not been a verbal or written direction 
made to him personally by a District Officer requiring him to be available after hours to respond forthwith for duty.  He also 
conceded that up to 2000 the rosters did not refer to officers being “on-call”. 

51 He also admitted that there were certain practical advantages in the roster referring to an “after hours” officer.  It provided one 
point of contact whilst the others were free.  He denied however that the rosters were formulated in order to equally apportion 
overtime to be performed.  Senior Constable Khng conceded also that there were times when he returned to duty when he was 
not the designated “after hours officer” on the roster. 

52 He was also questioned about his knowledge of a policy requiring the Perth Forensic Office to be called out first, after hours, 
to any crime scene in the North West Metropolitan District.  He said that he was unaware of such a policy but acknowledged 
that on some occasions the Perth Forensic officers did in fact attend scenes first.  He said that when he had previously worked 
at the Perth Forensic Branch he had been “on-call” and was paid for such.  Notwithstanding that, he failed to put in claims for 
“on-call” allowance when working for the North West Metropolitan District even though he knew he could claim such 
allowance. 

53 Senior Constable Khng conceded that an Inspector or a Superintendent did not direct him to be “on-call” and to be in a fit state 
for a return to duty.  He conceded also that he was never directed not to leave the metropolitan area.  However he said that 
when “on-call” he was obliged to go to work if required.  He had no discretion in that regard. 

54 In answer to a question put to him by the Court, Senior Constable Khng admitted that the officer rostered to be “on-call” was 
necessarily always the officer who responded however a colleague could deputise if the need arose. 

Bradley Scott Nind 
55 Senior Constable Nind commenced employment as a police officer on 5 July 1982.  He is currently stationed at the Goldfields 

Esperance SOCO.  At the material times he was stationed at the North West Metropolitan District SOCO.  He initially worked 
out of the Joondalup Police Station but later moved to the Warwick Police Station.  He said that he usually worked an eight 
hour day commencing at either 7.00 am, 8.00 am or 9.00 am.  Although he usually worked weekdays he did on occasions work 
on weekends. 

56 Upon commencement at the North West Metropolitan District SOCO Senior Constable Lydiate advised him that he would be 
required to carry out “on-call” duties approximately once every three weeks.  That practice continued under Senior Constable 
Sheridan.  The “on-call” arrangements consisted of being given a pager and later a mobile telephone together with a fully 
kitted out vehicle for forensic duties.  The vehicle could not be used for private use.  The officers were to make themselves 
available for contact after hours.  Indeed he was recalled to duty after hours whilst “on-call”.  The practical implication of 
being “on-call” was that he had to remain contactable twenty-four hours per day.  If an important family function cropped up 
at those times he had to inform the Officer in Charge so that someone else within his office could attend a call out.  He said 
that he queried the fact that he was not paid to be “on-call” with several work colleagues including more senior ranking 
officers such as Sergeants but the consensus of opinion was that any claim for “on-call” allowance would be met with little 
chance of success given that such claims would be prohibitive.  He said that the Sergeants were sympathetic however they, 

“weren’t the ones calling the shots”.  “They couldn’t authorise payment of on-call”. 
(Transcript pages 108 and 109) 

57 Senior Constable Nind testified that whilst he was “on-call” he always responded to calls received and was always available to 
return to duty.  When a vehicle was taken home, records had to be kept of that fact as was required by the District Office.  He 
on each occasion recorded the fact that he had taken the vehicle for “on-call” purposes.  Those records were open to scrutiny 
and audit.  He also was required to seek approval to take the vehicle for such purposes. 
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58 When cross-examined Senior Constable Nind confirmed that he had not spoken to his Superintendent concerning the “on-call” 
situation.  He agreed that he had only discussed the situation with other SOCO officers and with local Detective Sergeants. 
Importantly he also conceded that the rosters up to 2000 did not make reference to officers being “on-call”.  Further he agreed 
that on occasions when he did return to duty he did so notwithstanding that he was not the designated after hours officer.  He 
also agreed that on occasions the Perth Forensic Branch would be called in to carry out after hour’s investigations.  That, 
however, changed in 2000 when Inspector Maloney required that the local SOCO officers be called first. 

59 Senior Constable Nind agreed that for the period 13 June 1997 until 18 March 1999, for which he claims an amount of 
$11,604.54 that he was only called out twice.  He agreed that he did not put in a claim for the payment of “on-call” allowance 
notwithstanding being aware of his entitlement by virtue of his experience whilst working for the Arson Squad when he had 
been paid an “on-call” allowance. 

60 When re-examined Senior Constable Nind said that when on 22 May 1999 he was recalled to duty notwithstanding that Senior 
Constable Sheridan had been the designated after hours officer for that day. He had performed such overtime as had been 
authorised by Inspector Maloney or the person acting in his position. 

Evidence – Respondents 
David Eacott 
61 Mr Eacott has been working in the Human Resources and Industrial Relations area since 1 June 1985.  In June 1998 he was 

appointed Acting Manager of Workplace Relations for the Western Australia Police Service.  He told the Court that he is 
familiar with the agreements.  

62 He was taken to comment about the requirement for officers to return to work outside of their rostered hours.  He said that an 
officer recalled to work to do overtime could reject the request if the officer is unable to return for some valid reason whereas 
when an officer is “on-call” rejection at the discretion of the officer is not permitted. 

63 When cross-examined he explained that an off duty police officer is not obliged to remain in readiness to return to work unless 
“on-call”.  Unless an officer is “on-call” he or she cannot be disciplined for failing to return to work. 

64 He said that the Officer in Charge is responsible for the creation of rosters and that the District Superintendent would not be 
responsible for the creation of rosters. 

Alan Bruce McCagh 
65 Mr McCagh is currently the Divisional Superintendent of the Major Crime Division.  He commenced work as a police officer 

on 18 September 1978 and at the material time was the Assistant District Officer of the Joondalup District. 
66 He explained that the Joondalup District was divided into the North and South regions.  He was the Inspector in Charge of 

Crime Operations in the Southern half of the District.  He was based at the Warwick Police Station for the eighteen months 
until July 1998 at which time he moved to the Joondalup Police Station.  At that time he moved out of Crime Operations and 
his functions shifted to Inspector Maloney.  Inspector Maloney, who already had responsibility for the Joondalup SOCO, also 
took over responsibility for the Warwick SOCO.  There was a SOCO based at Warwick during the period that he was there. 

67 He told the Court that he is aware of the power within the relevant agreements to direct police officers to be “on-call” but he 
did not, during his period of responsibility, direct the officers working at Warwick to be “on-call”.  He said that he was aware 
that the SOCO officers within the District gave a seven by sixteen capability.  He was happy to rely on the Perth Forensic 
Branch, which provided a seven by twenty-four capability to make up any shortfall.  The Perth Forensic Branch would respond 
to after hours calls.  In the event of the Perth officers not being available then local officers (Warwick) would be used if they 
were agreeable to being recalled to duty.  If they were not available, Joondalup SOCO would be contacted.  There was a 
standing arrangement in that regard.  He said that it would be an act of mismanagement to have officers “on-call” in the light 
of the Perth capabilities. 

68 Superintendent McCagh acknowledges having seen the rosters (exhibit 3) but said they did not indicate that anyone was “on-
call”.  Had he seen reference to “on-call” he would have corrected the situation.  Reference in the rosters to “after hours 
officer” meant that someone was being made available to be recalled to duty, but the management of the District did not at any 
time require the officers to make themselves available.  He said that he never placed any restrictions on the SOCO officers as 
to what they could do outside their normal hours.  He said if a SOCO officer was contacted outside of normal hours and asked 
to go back to work and if, for whatever reason, the officer could not, there would not be any disciplinary action considered. 

69 He was also asked questions concerning the provision of the police vehicle.  He said in that regard that SOCO officers at 
Warwick were permitted to take vehicles home because of the fact that it was inconvenient and inefficient to load and unload 
the vehicles each morning and evening as the case may be in order to facilitate the leaving of the forensic vehicle in relatively 
insecure circumstances at the Warwick Police Station.  To have left the vehicle loaded up with specialist equipment in the 
insecure Warwick Police Station was fraught with danger.  For ease of convenience and efficiency the officers were permitted 
to drive the vehicle home.  Further, by the officer having the vehicle readily available, it permitted a more timely and efficient 
response in attending crime scenes particularly early morning and late afternoon. 

70 When cross-examined Superintendent McCagh said that there was no time when the notion of “on-call” became the subject of 
contention.  He said that there were not many circumstances when SOCO officers were recalled to duty.  Further he confirmed 
that the decision to allow the Warwick SOCO officers to use vehicles arose out of him exercising his discretion in view of 
justifiable needs.  He also went on to say that the use of a pager and mobile telephone was an internal arrangement aimed at 
efficiency rather than an indicator of the officers being “on-call”. 

Geoffrey Michael Maloney 
71 Inspector Maloney is the Acting Superintendent of the Communication Division.  He commenced employment with the 

Western Australia Police Service on 3 April 1978.  Between January 1998 and May 2000 he was an Assistant District Officer 
at Joondalup.  He initially had responsibility for the SOCO at Joondalup but soon after arrival also assumed responsibility for 
the Warwick SOCO. 

72 He testified that prior to 14 January 2000 he did not direct officers Khng or Nind to be “on-call”.  He said that because of the 
availability of Perth Forensic officers on a twenty-four by seven basis there was no need for local officers to be “on-call”.  If 
the Perth officers were not available then the local SOCO officers would be called for which they would be paid overtime.  
Prior to 14 January 2000 he had never placed any restrictions on the local SOCO officers concerning what they did outside 
their normal work hours.  He never told them they could not drink alcohol or could not leave the metropolitan area.   
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73 Inspector Maloney acknowledged that he had no involvement in the preparation of the rosters but accepted that he had 
received copies of the same.  He noted that the rosters designated officers as “after hours or “on-call”” officers.   Inspector 
Maloney said that “on-call” meant that you are available to serve the public.  He did not attach to that term the technical 
meaning imported by the agreements. 

74 There were occasions when Inspector Maloney called upon his local SOCO officers to perform out of hours duties.  On some 
of those occasions the officers did not respond to telephone calls or pager calls that he made which necessitated in him having 
to contact the Perth Forensic Branch for assistance.  He said the officers were not subject to being disciplined for not being 
available.  It seems that Inspector Maloney’s actions in that regard run contrary to the policy and approach taken by other 
Inspectors and the Superintendent of his region. 

75 Inspector Maloney also testified that he was aware about the SOCO officers taking vehicles home.  He said the Warwick 
SOCO officers were justified in doing so because of the security concerns about the Warwick Police Station whereas the 
Joondalup SOCO officers were justified in taking a vehicle home given the huge distances that they necessarily had to travel to 
perform their duty.  Consequently there was efficiency in having the officers take home the vehicles. 

76 He said that on 14 January 2000 he issued an instruction that the local SOCO officers be contacted first.  That resulted from 
dissatisfaction with the outcome provided by the Perth Forensic Branch. 

77 When cross-examined Inspector Maloney disclosed that prior to 14 January 2000, notwithstanding that there was a policy to 
contact the Perth Forensic Branch first after hours, he nevertheless used to, on a regular basis, contact the local officers.  He 
further conceded that the reason for providing the SOCO officers with a pager or mobile telephone was so that they could be 
available at any time. 

78 When cross-examined concerning the commuting use of vehicles he said that he took the view that there was a justifiable need 
to take the vehicles home.  He also said at page 191 of the transcript: 

(TO WITNESS):  Well, “Call out”, under the definitions means on call as per the Police Services Award, under the 
definitions, so that you’re aware before I ask you the question.  Was the vehicle provided to forensic investigators on - - 
on one of the bases that they are regularly subject to after hours and or weekend actual call outs?---It’s a “Catch 22” 
situation.  If they’ve got the vehicle, yes, they’d be called out. 

79 Inspector Maloney said that he would: 
“invariably try and call my people (SOCO officers) first. … Because I know them, and they're a very professional unit”  

(Transcript page 193). 
80 They also attended in a much timelier manner. 
81 Finally Inspector Maloney conceded that his memo of 14 January 2000 did not cause any change in the rostering formulation 

for SOCO officers. 
Darryl Lockhart 
82 Inspector Lockhart is currently the Divisional Superintendent responsible for the Police Prosecuting Division.  He has been a 

police officer since 4 May 1970.  Between 13 August 1996 and 5 November 2000 he was the District Officer at the Joondalup 
District Office. 

83 He told the Court that in 1995 there was a significant restructure of police operations in this State under what became known 
as the Delta Program.  It redefined and realigned Districts.  New District Officers were appointed.  The District Officers were 
given considerable autonomy with the District Officers becoming in effect local “chiefs”. 

84 He informed the Court that within his District, within which the Claimants worked at the material times, he was the only 
person who could authorise “on-call” requirements.  He said that at no time did he authorise the SOCO’s within his District to 
be “on-call”.  There was no need to have them “on-call”.  Indeed they could be recalled to duty if required.  In any event the 
Perth Forensic Office was able to provide outside of hours forensic assistance.  The Perth office was on a twenty-four hour 
roster.  Further the need to call such officers outside of hours was infrequent.  He said that he did not at any stage instruct the 
SOCO officers as to what they could do and could not do outside of rostered hours. 

85 Inspector Lockhart testified that the refusal of SOCO officers within his District to go to work when recalled outside of hours 
did not import any disciplinary consequences.  If they were available they would return.  If they happened not to be available 
other arrangements would be made. 

86 Inspector Lockhart confirmed that he did not prepare the SOCO rosters.  He believed that they maintained a roster.  It was not, 
however, incumbent upon them to send him a copy of the roster.  He said that he cannot recall seeing the rosters but accepts 
that the rosters had been sent to his office.  In reference to exhibit 3 he said that the notation “after hours officer” was 
indicative of an informal arrangement aimed at streamlining social engagements and achieving equity in relation to recalls to 
duty.  He said that he does not consider being available after hours as being the same as being “on-call”.  In any event he did 
not direct the officers to be available after hours. 

87 He was next taken to consider the “Commuting Vehicle Policy” (exhibit 7).  He said that the policy was implemented to suit 
particular circumstances.  There was not a strict adherence to it.  He told the Court that he did not specifically authorise the 
SOCO officers to use the vehicles because they were “on-call”.  He recognised, however, that it was convenient for the 
officers to have a vehicle in the event of a recall to duty. 

88 Inspector Lockhart testified that he was at the meeting which gave rise to Acting Assistant Commissioner Kucera’s memo 
issued in January 1997 (exhibit 2).  He said the term “on-call” referred to in the meeting did not import the legal interpretation 
as found in the agreements.  The term “on-call” was loosely framed. 

89 He said that prior to 14 January 2000 the Perth Forensic Office was still the first “port of call” after hours.  From January 
2000, because of shortfalls in the performance of the Perth office, he agreed to Inspector Maloney’s proposition that there be a 
change requiring local SOCO officers to be called first.  That gave rise to Inspector Maloney’s memo (exhibit 9), which he 
authorised. 

90 When cross-examined he conceded that he does not have involvement in the preparation of the roster.  He did concede, 
however, that his office had a part to play in the checking of rosters.  He also acknowledged that there had been ongoing 
discussion about the performance of the Perth Forensic Office, which ultimately led to change.  He said he would have been 
surprised if Inspector Maloney had a preference for calling local SOCO officers prior to the change in policy. 
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91 When questioned about the provision of pagers and telephones Inspector Lockhart said that the same were provided for both 
on duty and after hours needs.  His view was  that they were provided primarily for on duty use to improve efficiency of 
performance. 

92 Inspector Lockhart rejected the proposition put to him that Inspector Maloney’s instruction of 14 January 2000 changed 
nothing and was a mere confirmation of the existing policy. 

93 When re-examined he reaffirmed that the policy existing prior to 14 January 2000 was to contact the Perth Forensic Office 
first.  Only if they were not available would consideration be given to calling out local SOCO officers. 

94 He said that “on-call” in the context of Mr Kucera’s memo (exhibit 2) meant no more than availability for contact. 
Submissions 
Respondents 
95 The issue to be determined is whether there has been a breach of the relevant agreements by failing to pay the Claimants an 

“on-call” allowance for the periods in question.  The Respondents concede that the Claimants were “on-call” from January 
2000 until 31 August 2001. 

96 It is submitted that a police officer is “on-call” within the meaning of the relevant industrial agreements if he or she is: 
“rostered, or directed by a duly authorised senior officer, to be available to respond forthwith for duty outside of the 
employee's ordinary working hours or shift.” 

97 In such circumstances an officer must return to work forthwith when called.  An officer may also, pursuant to the same 
agreements, be recalled to work reasonable overtime.  However if that occurs the officer may if he or she has good reason for 
doing so decline the invitation to return to work.  Situations which might give rise to that include not being in a fit state by 
reason of alcohol consumption or other reason.  The Respondents point out that both Claimants have agreed that they were 
under an obligation to work reasonable overtime.  Accordingly it is submitted that being recalled when “on-call” and being 
recalled to perform overtime may look identical to an observer.  Mr Bathurst cited the example of two constables, each at 
home on a Saturday morning watching the cricket, one being “on-call” and the other not.  Both are called up and asked to go 
back to work.  Both go back to work.  There is no real apparent distinction between the two.  The difference is only 
highlighted when a police officer is not available.  In the case of an officer not “on-call”, if he or she cannot go back to work 
for a good reason the outcome is just accepted and a move is made to find someone else.  In the case of an officer who is “on-
call”, he or she must go back because he or she is being paid to be available.  A refusal or inability to return to work other than 
for medical reasons in the latter example would result in disciplinary action being taken. 

98 It is submitted that it is up to a police officer’s duly authorised superior and not for the officer him or herself to determine 
whether he or she is “on-call”.  It is pointed out that each of the Claimants conceded during their testimony that they were not 
in a position to put themselves “on-call”.  A police officer does not get to pick whether he or she is “on-call” or, alternatively 
subject to be recalled to do reasonable overtime.  It is suggested that a proper reading of the “on-call” clause in the relevant 
industrial agreements makes it clear that whether a police officer is rostered or directed to be “on-call” is a matter for the 
Commissioner of Police or a duly authorised senior officer. 

99 With reference to the definition of “on-call” within the agreements it is argued that notwithstanding the placement of the 
comma after the word “rostered” in that clause that the clause should be read to mean being “rostered or directed by a duly 
authorised senior officer”.  That is so particularly in the light of subclause (2)(a) of clause 16 of the 1996 Agreement and 
clause 19 of the 1998 agreement which provide: 

(2)    (a) An employee who is authorised by the Commissioner or a duly authorised senior officer to hold themselves 
available under any of the conditions contained in subclause (1) shall be paid the appropriate allowance in 
accordance with the following scale: 
……… 

100 It is argued that subclause (2) reflects the case to be that there is no entitlement to payment of an “on-call” allowance unless 
authorised by the Commissioner or a duly authorised senior officer.  It is submitted therefore that on a proper interpretation of 
the definition of “on-call” the rostering or directing must be by a duly authorised senior officer otherwise there is no 
entitlement to payment.  Accordingly on a proper reading of subclauses (1) and (2) when considered together it follows that 
any rostering of “on-call” duties can only be authorised by the Commissioner or a duly authorised senior officer. 

101 Further it is also submitted that the placement of the comma after the word “rostered” in the definition of “on-call” in 
subclause (1) is as a result of poor drafting as is exemplified by the lack of a comma in the definition of “Stand-by” also in 
subclause (1) which is substantially the same in its terms as that of the “on-call” definition. 

102 The Respondents say that for a senior officer to be “duly authorised” to place a police officer “on-call” there must be either a 
formal written instrument of delegation or, at the very least, a specific oral direction relating to the matter.  In that regard the 
Court is urged to follow what my brother Mr Brown IM said in Civil Service Association of Western Australia Incorporated v 
Western Australian Fire Brigade Board No 124 of 1990, an unreported decision of this Court delivered on 21 September 
1990.  At pages 9 and 10 he said: 

If, as I am satisfied, Mr Sparrow was at no time properly authorised to be on call, there is a fundamental and quite fatal 
defect in his claim that a breach of this Award has occurred. 
I have reached that view because I consider that the use of the words "a duly authorised Senior Officer" in the award 
contemplates a specific written or oral delegation by the Permanent Head to a Senior Officer to authorise individual 
officers to hold themselves on call during a period off duty.  The term "duly" has been the subject of judicial 
consideration and it has consistently been held that the term carries a connotation of formality and compliance with 
proper procedures.  In the present case, in the absence of authority direct from the Permanent Head the complainant 
must establish that some other senior person was duly authorised by the Permanent Head. 

103 He went on to say at page 11: 
There are a multitude of cases where terms such as "due process" and "duly stamped" are used (see Wespac v Mousellis 
37 NTR 1 for the latter) and the term "duly" can clearly be taken to require formality and documentation, rather than a 
generalised approval in oral terms.  When combined with the word "authorised" I am satisfied that the result is that 
either a formal written instrument of delegation should exist or at the very least a specific oral direction relating to the 
matter mentioned in an award.  In the absence of either of these matters being addressed in evidence before me, I 
consider that the no case to answer submission must be upheld. 
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104 In this matter it is submitted that “duly authorised senior officer” does not mean just any senior officer but one who has 
received from the Commissioner of Police either a written or specific oral authority to place officers “on-call’.  The 
Respondents contend that the specific written delegation of the Commissioner is found within exhibit 16.  Accordingly the 
only person with authority to approve “on-call”, “close-call” and “stand-by” allowances is the relevant Regional Officer, 
which now means District Officer.  The relevant District Officer at the material times was Superintendent Lockhart. 

105 Superintendent Lockhart did not prior to 14 January 2000 authorise any SOCO officer within the North West Metropolitan 
District to be “on-call”.  The evidence dictates that Senior Constable Lydiate told the Claimants that they would be required to 
be “on-call” on a rotational basis.  When Senior Constable Sheridan took over he simply continued to roster officers in 
accordance with that practice, however, there is no evidence before the Court to show how the practice originated and, 
importantly, whether there had been any direction in that regard from a duly authorised senior officer. 

106 In so far as the Claimants rely on paragraph 3 of Mr Kucera’s memo to evidence the authorisation of a duly authorised senior 
officer it is said that it is not clear what Mr Kucera meant by his statement: 

“3. The current practice of providing a vehicle to District SOCO's on call is to be applied to all Districts.” 
107 It is submitted that the only person who could tell the Court what the statement means is Mr Kucera and that the Court should 

draw the inference from the failure to call him that if he was called he would not say anything that would be helpful to the 
Claimants.  The Respondents suggest that the best evidence of what is meant by that statement comes from Superintendent 
Lockhart who was at the meeting that gave rise to the making of Mr Kucera’s memo.  It was Superintendent Lockhart’s 
evidence that Mr Kucera only used the term “on-call” in a colloquial sense. 

108 It is further submitted that Mr Kucera’s memo cannot be said to be a direction to the two Claimants to be “on-call”.  It is not 
addressed to them and indeed they never saw it prior to the document being dug up for the purpose of these proceedings.  The 
Respondents point out that the memo is inconsistent with the Claimants’ claim in that in paragraph 2 it clearly states that the 
Perth Forensic Branch would attend all crime scenes until 2.00 am at which time they ceased duty.  The Claimants, however, 
claim that they were on duty for all the time between the end of their shifts at 3.00 pm, 4.00 pm or 5.00 pm until the next 
morning.  In any event soon after this memo issued the Perth Forensic Branch changed its capabilities so as to provide a 
twenty-four hour service.  In summary, the Respondents say that the memo cannot in any way be taken to be a direction or 
approval by a duly authorised senior officer that the Claimants were “on-call”. 

109 In preparing the rosters the officer in charge of the SOCO for the district designated one of their number to be the after hours 
officer.  A senior constable who, in the scheme of the hierarchy of the police service could not be considered to be a senior 
officer did that.  It is submitted that the fact that the rosters were sent to the District Office does not mean that they were 
closely examined.  The mere receipt of the rosters does not give rise to an implicit approval of an officer being “on-call”.  
Indeed Inspectors McCagh and Maloney (as they then were) did not consider that the rosters in any way indicated that the 
SOCO officers were “on-call”.  Superintendent Lockhart had no more that a fleeting awareness of the existence of the rosters.  
In any event the rosters themselves did not indicate on their face that officers were “on-call”.  Accordingly, even if the relevant 
superior officers were aware of the rosters, it is the case that they did not hold any particular significance concerning the “on-
call” issue. 

110 The evidence of all the superior officers who have testified in this matter indicate that there was no need to place the Claimants 
“on-call” as forensic support could be obtained from the Forensic Division in Perth.  Indeed from August or September 1997 
the Perth Forensic Division was staffed twenty-four hours per day seven days per week.  Prior to that they were available until 
2.00 am.  On the infrequent occasions when the Claimants were recalled to duty, they claimed and were paid overtime. 

111 It is submitted that there was never any restrictions placed on the Claimants prior to 14 January 2000 with respect to their after 
hours activity.  Nor were they, during that period, under any obligation to return to work outside of normal duty hours.  They 
would not have been disciplined if they could not be contacted or otherwise unable to return to duty.  It has also been pointed 
out that the ability to swap the after hours obligations between themselves is indicative of the informality of the arrangement 
and the lack of sanction from superiors. 

112 Finally the Respondents argue that the fact that the SOCO officers were periodically provided with a commuting vehicle is not 
demonstrative of the fact that they were “on-call” because the “Commuting Vehicle Policy” was not strictly applied, and in 
any event, the practice of providing vehicles pre-dated the Claimants’ arrival at the North West Metropolitan District.  
Accordingly they, together with Senior Constable Sheridan, did not know the basis for the provision of the vehicles.  Further 
there is evidence to demonstrate that the vehicles were supplied for security and efficiency reasons rather than because the 
Claimants were “on-call”. 

113 In summary the Respondents say that the claims must fail because there was no direction and no rostering by a duly authorised 
senior officer.  The fact that they were directed or rostered by a duly authorised senior officer must be strictly proved but 
which has not been done. 

The Claimants 
114 It is submitted that the officers at the North West Metropolitan District SOCO were at all material times “on-call”.  Their 

circumstances at that office did not differ from similar arrangements at other places where the Claimants had previously 
worked and for which they had received “on-call” allowance. 

115 Ms Fransen, for the Claimants, cited a number of authorities including Hon Minister for Police v Western Australian Police 
Force Union of Workers (1969) 49 WAIG 993, Hon Minister for Police v Western Australian Police Union of Workers 
(1981) 61 WAIG 1365, The Hospital Employees’ Industrial Union of Workers, WA v The Proprietors, Lee-Downs Nursing 
Home (1977) 57 WAIG 455, MacPherson v Metropolitan Board of Water Supply and Sewerage (1922) 21 A.R. 53 and 
Police Union of Workers - Western Australia v Hon Minister for Police (1988) 68 WAIG 260 to give a framework of how 
the “on-call” provision within the Police Award came into being. 

116 The Claimants say in this matter that they were instructed by their officer in charge, whom it was their duty to obey, to 
participate in an after hours roster arrangement in accordance with a longstanding practice in existence at the office which 
predated their respective arrival.  It is submitted that it is undeniable that the rosters were “authorised documents”.  Indeed 
they were sent to authorised officers and a whole range of others who relied upon the rosters to be an accurate reflector of 
staffing availability week to week.  On occasions the District Office would intervene if the roster reflected inadequate staffing 
arrangements.  In the circumstances the Claimants maintain that it is ludicrous to say the rosters were unauthorised and that the 
officers placed themselves “on-call” without authority. 
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117 Each officers was available when rostered to be “on-call’.  They held themselves in readiness to return to duty.  The Court is 
asked not to accept that there would not have been disciplinary consequences if the officers did not present for duty whilst “on-
call”. 

118 Further it is submitted that the provision of a purpose-equipped vehicle after hours, for which specific authorisation was 
required, is recognition on the part of the Claimants’ superiors that they were “on-call”.  I am asked to reject the contention 
that permission to drive the vehicles home was granted by reason of security factors.  The Claimants maintain that the 
provision of a vehicle outside of the “Commuting Vehicle Policy” reflects that vehicles were being provided for “on-call” 
purposes. 

119 Another indicator of the “on-call” status of the officers is reflected in the provision of a pager and later a mobile telephone.  
The provision of a pager or mobile telephone required authorisation, at the very least, from the Assistant District Officer.  It is 
indicative of the fact that the senior officers of the district wanted the after hours SOCO officer to remain contactable.  The 
fact that the officers were sometimes contacted but did not necessarily go out to a scene did not derogate from the fact that 
they were “on-call”. 

120 The Claimants rely on Inspector Maloney’s evidence that both he and the detectives within the district preferred to work with 
the local forensic staff as being indicative of the fact that the local SOCO officers were “on-call”.  That is particularly so when 
one considers that in the light of the provision of a motor vehicle and pager or mobile telephone. 

121 The Claimants say that the memo issued by Inspector Maloney on 14 January 2000 does no more than to confirm the practice 
that already existed, probably flowing from the concerns raised by Inspector Walker in 1996.  That is why there was not any 
significant change in the work practices, the rosters, or any other aspect of the Claimants’ employment following 14 January 
2000.  Further it is pointed out that the fact that the rosters were sent to the Officer in Charge of the Crime Management Unit, 
The Officer in Charge of Detectives at Joondalup and Warwick, as well as the Tactical Response Group indicates that they 
were sent to the group with whom the SOCO officers had most to do with and who would potentially be calling upon them.  If 
reliance were placed on the Perth Forensic Division to provide its services then there would be no need to outline which officer 
was available after hours.  In that regard the Claimants argue that the memo of 14 January 2000 did not change anything.  It 
maintained the status quo.  The officers did not know from that memo that they were “on-call” and they were not paid an “on-
call” allowance. 

122 The Claimants also contend that inferences can be drawn from Mr Kucera’s memo that they were instructed by a duly 
authorised senior officer to be “on-call.” That is so notwithstanding that it cannot be identified as to how it was that the 
entrenched practice of being available “on-call” originated. 

123 Finally the Claimants submit that it is not for this Court to determine whether the claims are justified measured against the 
number of instances of recall to duty but rather the Court should have regard to the inconvenience to the Claimants in being 
“on-call”. 

124 In summary the Claimants say that they have met the definition of “on-call” as provided for in the agreements.  Rosters were 
made available to duly authorised senior officers.  They were aware of the practice which was well entrenched.  The 14 
January 2000 memo is significant in that it changes nothing and simply reflects the confirmation of the previous “on-call” 
situation. 

Determination 
125 The facts in this matter are in the main not in dispute and I am not called upon to determine issues relating to credit.  Witnesses 

gave their evidence in a credible fashion and I have no reason to reject any of the testimony given in this matter.  Having said 
that I recognise that there are differences in recollection or perception on some issues but the resolution of those apparent 
differences does not assist this Court in determining the outcome of these claims.  I say that because the matters are to be 
determined based on the construction of the relevant agreements in the light of what is in the main uncontested evidence. 

126 The onus rests upon the Claimants to make out their claims.  The Claimants bear the burden of satisfying me on the balance of 
probabilities that they fit within the “on-call” definition of the agreements, thereby entitling them to the amounts claimed.  
Strict proof is required, unlike the situation which prevails in the Western Australian Industrial Relations Commission which 
enables that jurisdiction to act according to equity, good conscience and the substantial merits of the case without regard for 
technicalities or legal form (see section 26 of the Industrial Relations Act 1979).  In this jurisdiction the notion of the 
substantial merits of the case does not apply.  The question in this instance is whether the Claimants strictly fall within the 
definition of “on-call”.   

127 The relevant agreements define “on-call” to mean: 
“ … a situation in which an employee is rostered, or directed by a duly authorised senior officer, to be available to 
respond forthwith for duty outside of the employee's ordinary working hours or shift. An employee placed on call shall 
remain contactable by telephone or paging system for all of such time unless working in response to a call or with the 
consent of his or her appropriate senior officer.” 

128 The comma after the word “rostered” is said to be disjunctive and necessarily leads to a construction that the clause operates 
simply upon the officer having been rostered to be “on-call”.  Against that the Respondents argue that when the “on-call” 
definition is read together with the rest of the clause and, in particular subclause (2), that the only possible construction to be 
made is that the clause applies where the officer is rostered by a duly authorised officer.  Subsection (2) only permits payment 
of “on-call” allowance to an employee who is authorised by the Commissioner or a duly authorised senior officer. 

129 I agree with the construction suggested by the Respondents.  Subclause (2) is instructive.  Furthermore the impreciseness of 
the drafting is reflected in the inconsistency in the use of the commas in provisions with the same wording.  Both the “on-call” 
definition and the “Stand-by” definitions contain the same wording yet a comma is used after the word “rostered” in the “on-
call” definition whereas it is not in the “Stand-by” definition, notwithstanding that the relevant portion of the definitions deal 
identically with the circumstances by which an employee can be required to be “on-call” or “on stand-by”.  The impreciseness 
of the drafting does not change the characteristic of the definitions and the clause as a whole.  I have no doubt that subclause 
(2) reflects the intention that only those officers who are rostered by a duly authorised senior officer or directed by such to be 
“on-call” can be regarded as being “on-call”.  The construction of the agreements in that way reflects the pre-existing view 
concerning who was authorised to approve “on-call” allowances as is reflected in Commissioner Bull’s directive published in 
the Police Gazette on 18 October 1989 (exhibit 17).  I agree with the Respondent’s submissions on the issue. 
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130 It follows therefore that the Claimants are required to prove the following: 
1. That they were at the material times employees within the meaning of the agreements. 
2. That they were rostered or directed by a duly authorised senior officer to respond forthwith for duty outside of the 

officers’ ordinary working hours or shift. 
3. That they remained contactable by telephone or paging system for all the period “on-call” unless working in response to a 

call or with the consent of their appropriate senior officer. 
131 In my view the evidence enables proof of elements one and three.  However, does it permit proof of the second element, which 

is pivotal in these matters?  In that regard it is no longer in issue that for the period 14 January 2000 until 31 August 2001 the 
Claimants were “on-call” by virtue of a direction given to them by Inspector Maloney on 14 January 2000.  However, can it be 
said that during the material period preceding 14 January 2000 they were subject to a roster which was authorised by a duly 
authorised senior officer or, alternatively subject to direction from such an officer? 

132 I accept the Respondent’s argument that for an officer to be duly authorised there must be either a formal written instrument of 
delegation or, at the very least, a specific oral direction relating to the matter.  In that regard I agree with my brother Mr Brown 
IM in Civil Service Association of Western Australia Incorporated v Western Australian Fire Brigade Board No 124 of 
1990 (supra).  In this case the relevant delegation by the Commissioner of Police provides that only Regional Officers or 
branch heads may approve who is to be “on-call” (see exhibit 17).  It is apparent that due to restructure that Regional Officers 
are now District Officers and that the relevant District Officer at Joondalup was Superintendent Lockhart. 

133 It is the case that Superintendent Lockhart did not expressly authorise any of the SOCO officers, including the Claimants, to be 
“on-call” prior to 14 January 2000.  Neither Claimant alleges that Superintendent Lockhart or any of his delegates directed 
them. 

134 It is accepted that Senior Constable Lydiate told the Claimants, on commencement at the North West Metropolitan District 
SOCO, that they would be required to be “on-call”.  Senior Constable Lydiate was not called to explain where his instructions 
in that regard came from, or indeed, even if he had any instructions in that regard.  Further I do not have the benefit of his 
evidence concerning what was meant by “on-call”.  His evidence would have been useful given that the rosters under his hand 
and subsequently followed by Senior Constable Sheridan make reference to “after hours officers” as opposed to an “on-call” 
officer.  It would have been useful to determine why such words were used.  I am asked to infer from the established practice, 
including the alleged authorisation of rosters, that an “on-call” situation existed. 

135 The evidence of the Claimants’ superiors namely, Inspector McCagh, Inspector Maloney and Superintendent Lockhart was 
that there was no need to place the Claimants “on-call” because forensic support would generally be obtained from the 
Forensic Division in Perth which, from August or September 1997 was staffed twenty-four hours per day seven days a week.  
Prior to that the Perth Division was staffed until 2.00 am.  In my view there is support for their contention in that regard as 
exemplified by the infrequency of the North West Metropolitan District SOCO officers being recalled to duty.  Indeed it rarely 
happened. 

136 It is also the fact that no duly authorised senior officer or delegate ever placed any restrictions on the Claimants’ activities 
outside of their normal duty hours and, although I accept that the officers did not drink alcohol or leave the metropolitan area 
when designated as the after hours officer, I find that such occurred not by reason of any directive but rather as a result of a 
self-imposed restriction to ensure that they were fit and able to return to work when called.  The Claimants point out in that 
regard that their circumstances were no different to when they worked in other places under similar circumstances and were 
paid for being “on-call”.  However, their situation in other places is, in my view, immaterial.  I say that because I do not know 
of the particular circumstances prevailing at those places.  For all I know there may have been a directive given that the 
officers were to be “on-call”.  If they were, then in those circumstances, the “on-call” payments were appropriately made.  
There is absolutely no evidence before me touching on the issue of authorisation to be “on-call” whilst the Claimants worked 
elsewhere.  Without that evidence, no direct comparison can be made.  In this case the analogy drawn by the Claimants is of 
little or no use. 

137 There is evidence before the Court from Inspectors McCagh and Maloney that there was no obligation resting upon the local 
SOCO officers to return to work when called outside of their normal duty hours.  In such cases the local SOCO officers would 
not have been disciplined in the event that they could not be contacted or were otherwise unable to return to duty.  Inspector 
Maloney testified that he recalled approximately three instances when the local SOCO officers were called but could not be 
contacted.  They were not, in those circumstances, subject to discipline.  Inspector Maloney’s evidence is suggestive of the fact 
that the officers were not “on-call”.  I have no reason to reject Inspector Maloney’s evidence in that regard. 

138 It is the case that Inspector Maloney and, in particular, the local detectives preferred to use the local SOCO officers.  They 
obviously worked well together and there was a significant degree of trust and co-operation between them.  In view of that 
climate the after hours arrangement is just as consistent with altruistic motives on their part as it is with being formally 
required to be “on-call”.  There can be no doubt that as early as 1996, when Inspector Walker wrote his memo that there was a 
preference for the use of the local SOCO officers after hours.  However, that ran contrary to formal policy that required the 
Perth Forensic Division to be called.  The provision of rosters to the local detectives and others within the district is just as 
consistent with the collegiate approach in being able to help out in an informal sense as it is in being strictly required to be 
“on-call”.  The fact that the rosters refer to “after hours officers” could be said to be reflective of the fact that the officers were 
not “on-call” but available to be contacted if the need arose.  Indeed the fact that the officers were able to swap their after 
hours responsibilities between themselves and determine whether or not to attend a particular crime scene reflects the informal 
nature of the process. 

139 The provision of the rosters to the District Office, of itself, does not import authorisation.  There was an operational need for 
the District Office to be informed of rostering arrangements within the District.   Clearly the District Office was informed of 
the rostering arrangements so that manning levels could be monitored.  Whether or not the rostering arrangements were 
actually monitored to any great degree remains uncertain.  However, what is certain is that none of the relevant rosters 
reflected the fact that the Claimants were “on-call”.  Indeed the rosters did not state that officers were “on-call”.  The rosters in 
fact showed them to be “after hours officers”.  The designation of “after hours officers” is just as consistent with being 
available to return to do overtime if requested as it is with being “on-call”.  Any superior officer viewing the rosters sent to the 
District Office could not have, just by viewing the same, determined that the officers were “on-call”.  The term “on-call” was 
never used.  How it can be said, in those circumstances, that the District Officer or his delegates somehow implicitly 
authorised the local SOCO officers to be “on-call” escapes me.  It would not have occurred to them in such circumstances that 
the Claimants were “on-call”.  I accept Inspector McCagh’s evidence in that regard. 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1151 
 

 

140 The Claimants say that other indicators such as the provision of mobile telephones, pagers and fully equipped motor vehicles 
are suggestive of the Claimants being contactable and ready for return to duty.  However, the provision of those items is just as 
consistent with efficiency and security measures adopted by the District Officer or his delegates.  The use of motor vehicles 
enabled efficiency in attending jobs early in the morning and late in the afternoon, whilst the provision of mobile telephones 
and pagers enabled not only contact after hours but also during the course of duty as explained by Superintendent Lockhart.  
The evidence of Inspectors McCagh and Maloney is also accepted on such issues. 

141 The Claimants say that the memo issued by Inspector Maloney changed nothing.  It did no more than to confirm the existing 
entrenched arrangement.  With all due respect I cannot see how that argument can be sustained in the light of what the memo 
says.  It starts off saying: 

“Due to recently identified problems related to attendance of SOCO officers to scenes of major crime … “ 
142 The introduction identifies a recent problem.  From the other evidence before me both from the Claimants and their witness 

and the Respondents’ witnesses it is reasonable to conclude that the problem referred to was the unsatisfactory performance of 
the Perth SOCO officers.  The introduction signifies the existence of the then current policy of calling Perth SOCO officers to 
the North West Metropolitan District/Joondalup scenes of crime. 

143 The remainder of the memo instructs a change in procedure whereby the local SOCO officers were to be called.  It is implicit 
by that memo that the local officers were required to respond when necessary to meet the objective of “timely professional 
attendance” to the crime scene.  In those circumstances the Claimants were able to claim “on-call” allowance for such periods 
that they were “on-call” as had been rostered as authorised and directed. 

144 The memo, in my view, was seminal to the change that occurred and indeed is, of itself, reflective of change. 
145 Finally it is suggested that Mr Kucera’s memo (exhibit 2) is reflective of the fact that the local SOCO officers were “on-call” 

and that was both recognised and authorised.  In my view the reference to “on-call” within his memo is both equivocal and 
incapable of establishing that the SOCO officers in the North West Metropolitan /Joondalup District were in fact “on-call”.  
Given the evidence of Superintendent Lockhart that each region operated autonomously, the decision as to whether local 
SOCO officers were to be “on-call” was a decision for the particular District Officer.  Paragraph 2 of Mr Kucera’s memo 
states inter alia: 

“District SOCO's will be called out where appropriate.” 
146 That in my view means where rostered or directed by a duly authorised senior officer. 
147 In paragraph 3 Mr Kucera said: 

“The current practice of providing a vehicle to District SOCO's on call is to be applied to all Districts.” 
148 That provision applied only in circumstances where the officers were “on-call”.  The provision of the vehicle for other reasons 

such as efficiency and security is not inconsistent with Mr Kucera’s directive. 
149 In conclusion, it is the case that the Claimants have not been able to identify with any degree of particularity any directive 

given which led to the entrenched practice of SOCO officers being rostered after hours as was adopted by Senior Constable 
Lydiate and continued by Senior Constable Sheridan.  The Claimants were not instructed by their District Officer or his 
delegates to be “on-call”.  Indeed the SOCO officers themselves were not aware of any particular directive in that regard.  
They simply followed a practice.  They ask this Court to infer that they were rostered to be “on-call” with the approval of duly 
authorised senior officers.  However, the evidence, for the reasons given, does not permit such a finding.  Accordingly I find 
that the Claimants have not proved that they were rostered or directed by a duly authorised senior officer to respond forthwith 
for duty outside of their ordinary working hours or shift. 

150 I find that the claims, insofar as they have not been conceded by the Respondents, have not been established. 
G Cicchini 
Industrial Magistrate 
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Reasons for Decision 
1 On 16 April 2003 the Claimant, the Western Australian Police Union of Workers (“the union”) filed a claim in this Court 

against the Respondent, Barry Matthews, Commissioner of Police pursuant to the provisions of the Industrial Relations Act 
1979 (“the Act”) seeking to enforce compliance with an order of the Western Australian Industrial Relations Commission 
constituted by the Public Service Arbitrator. 

2 The claim was made pursuant to the provisions of section 83 of the Act which provides for the enforcement of such orders. 
3 Section 83(4) provides that if a contravention or failure to comply is proved, the Court may by order: 

(i)   issue a caution; or 
(ii)  impose such penalty as the industrial magistrate’s court thinks just but not exceeding $2 000 in the case of an 

employer, organisation or association and $500 in any other case; 
4 Section 83(5) allows the Industrial Magistrate’s Court, in addition to imposing a penalty, to make an order against a person for 

the purpose of preventing any further contravention or failure to comply with an order.  Such order may be made subject to 
any terms and conditions the Court thinks appropriate. 

5 The order which the Claimant seeks to enforce is an order made by the Public Service Arbitrator (Commissioner PE Scott) on 
8 April 2002 (“the order”).  That order, omitting the heading, is set out hereunder: 

Order 
HAVING heard Mr P Kelly and with him Ms M Fransen on behalf of the applicant and Ms C Allman and with her Mr L 
Clissa on behalf of the respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders that: 

1. The respondent shall forthwith provide Aboriginal aides (Aboriginal Police Liaison Officers) with 
training in the use of and authority to use, firearms in the same manner and in the same circumstances as 
applied immediately prior to 1 March 2002. 

2. Order 1 shall remain in operation until the range of issues associated with the refocusing of the role of 
Aboriginal aides is dealt with.  Such issues include: the uniform required to be worn by Aboriginal aides; 
the directions to officers in charge as to the appropriate deployment of Aboriginal aides; information 
and/or training for Aboriginal aides aimed at assisting in refocusing their role; assistance given to 
Aboriginal aides in considering the opportunity for applying to become sworn officers; the special 
circumstances applying to Aboriginal aides posted to remote Aboriginal communities. 

(see 82 WAIG 610) 
6 While there is some dispute between the parties regarding the interpretation of paragraph 1 of the order it is my view that the 

Public Service Arbitrator required the Respondent to reinstate the situation that applied to Aboriginal Police Liaison Officers 
(“APLOs”) before the direction of Acting Assistant Commissioner Metropolitan Region DJ Parkinson that “APLOs are not to 
carry police issue firearms” issued. 

7 Paragraph 1 of the order is qualified by paragraph 2 which provides that the order (paragraph 1) “shall remain in operation 
until the range of issues associated with the refocusing of the role of Aboriginal aides is dealt with.” 

8 Paragraph 2 then goes on to define some of those issues in this way: 
“Such issues include: 

• the uniform required to be worn by Aboriginal aides; 
• the directions to officers in charge as to the appropriate deployment of Aboriginal aides; 
• information and/or training for Aboriginal aides aimed at assisting in refocusing their role; 
• assistance given to Aboriginal aides in considering the opportunity for applying to become sworn officers; 
• the special circumstances applying to Aboriginal aides posted to remote Aboriginal communities.” 

9 The order was the result of a dispute between the parties being referred for hearing and determination by the Public Service 
Arbitrator where the union claimed that: 

1. on 1 and 4 March 2002 the members of (the union) appointed by the Commissioner of Police under s.38 A of 
the Police Act 1892 as Aboriginal Aides (“APLOs”) were directed not to carry police issue firearms and that 
firearm training would cease; and 

2. the direction constitutes a major safety issue for APLOs.  
as set out in the Public Service Arbitrator’s Reasons for Decision (82 WAIG 605) 

10 The union sought an order that the APLOs be provided with the same firearm training and authority to use firearms as 
mainstream police officers, that is, to maintain the status quo. 

11 It was the view of the Respondent, who opposed the order sought: 
“that whether or not APLOs carry firearms is a matter to be determined by the Commissioner of Police based on 
operational requirements and that the operational requirements of APLOs do not require them to carry firearms.” 

12 Commissioner Scott, in her reasons, considered the evidence given before her and the history of Aboriginal Aides in the 
Western Australia Police Service in addition to their role, duties and employment. 

13 She acknowledged her appreciation that: 
“ … the APLOs would prefer the security of having a police uniform and the ability to carry a firearm, they are not police 
officers in the general sense and it is within the power of the Commissioner of Police to refocus and redirect their work 
on the same basis as he has that power in respect to any other officer.  In accordance with the legislation, APLOs are 
constables, but that status is subject to certain restrictions.  If it is the desire of the Commissioner of Police to utilise 
particular officers and other resources in a particular way for a purpose which is clearly desirable then the 
Commissioner of Police ought be able to do so provided that any change is managed in such a way as to ensure that the 
safety of the affected personnel is not jeopardised and provided that fairness is afforded them.” 

(at page 609 – paragraph 24) 
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14 She went on to acknowledge that it was: 
“ … within the power of the Commissioner of Police to redirect the work of APLOs to ensure that they are not simply 
used to top up resources in operational work.  The legislation allows the Commissioner of Police the discretion to utilise 
APLOs as aides to the police service in a liaison officer role, not as second class police officers.” 

(at page 609 – paragraph 25) 
15 It appears from the Commissioner’s reasons that one of her main concerns was the way the APLOs were directed not to carry 

police issue firearms and generally the handling of the change.  In her reasons she said: 
“Furthermore, and of real significance, is that the handing of this change in a significant aspect of APLO’s status and 
security has been far from ideal.  Out of the blue, instruction has been issued that they are not to carry firearms.  Only 
after the matter was the subject of protest by the APLOs and after a conference before the Arbitrator, were there 
discussions where the situation was explained and clarified and they were given further instructions as to how to conduct 
themselves.  It is not surprising in these circumstances that the APLOs have found themselves frustrated and concerned 
for their safety.  They should never have been placed in a situation where instructions were received in this way without 
an opportunity for refocusing their role and then, if necessary, given appropriate retraining or assistance.  Further, to 
simply remove their firearms whilst leaving them in a position where they are identifiable for all intents and purposes as 
general police officers is most unhelpful.  I note, however, that APLOs still have access to batons and handcuffs, but 
clearly these do not meet the same purpose as a firearm.” 

(at page 609 – paragraph 23) 
16 It was in that context that the Commissioner restored the status quo “to enable (the respondent) to deal with all matters 

associated with the role and work of APLOs in a properly managed and fair manner”. 
17 It was clearly the Commissioner’s intention that the order (paragraph 1) would continue until “the range of issues” were dealt 

with. 
18 The Respondent gave evidence in relation to this claim to the effect that his response to the order, after considering “what the 

order actually meant” was to comply and he “sent out a direction that we effectively had to continue to provide the training 
and the firearms to those officers that had already had them”. 

19 He went on to explain what was put in place and done to comply with paragraph 2 of the order and the refocusing of the role 
of APLOs generally. 

20 It was the Respondent’s view that the order only applied to those APLOs who had been serving prior to 1 March 2002 and, 
therefore, APLO graduates since then were considered to be exempt from the order as they had not been exposed to general 
policing as the others had.  It was the Respondent’s view that they were trained as liaison officers and did not need refocusing. 

21 The union argued that the order applied to all APLOs and I believe there is merit in that argument based on the literal wording 
of paragraph 1.  The order does not discriminate between APLOs and it is the provision “training in the use of and authority to 
use firearms” that sets out what was required to be provided in the same manner and in the same circumstances as applied 
immediately prior to 1 March 2002.  This view is supported by Commissioner Scott if she has been correctly quoted in the 
letter of Lee Clissa dated 23 July 2002 (exhibit C) where it is stated: 

“Specifically, Commissioner Scott advised that because the issue of those Aboriginal Police Liaison Officers (APLOs) in 
training at the time was not specifically raised during the hearing, the order issued in matter PSACR 4 of 2002 did not 
differentiate between those APLOs who were in training at the time and other existing APLOs.” 

22 That letter generally supports the view that the parties at that time were still involved in an industrial dispute. 
23 As I understand the evidence it was shortly before Assistant Commissioner Standing’s letter dated 27 February 2003 that the 

Respondent concluded that the range of issues associated with the refocusing of the role of APLOs had been dealt with. 
24 Mr Standing’s letter to Regional Commanders advised them of the Respondent’s view and, while not in as many words, 

indicated that the order of Commissioner Scott had been complied with and the Respondent’s direction, that as a general rule 
APLOs should not carry police issue firearms unless a Regional Commander had specifically approved an APLO receiving 
training and access to firearms, was effective. 

25 The Respondent conceded by his memo to Regional Commanders dated 10 April 2003 (exhibit G) that he was aware of 
incidents where APLOs were, at times, being used on duties outside of their role.  The first two paragraphs of that memo set 
out his concerns and expectations as follows: 

“On 7th April, 2003 the Police Strategic Executive discussed concerns raised over the deployment and use of our Aboriginal 
Police Liaison Officers (APLOs) performing the important role for which they have been employed.  That role is essentially 
one of promoting trust and understanding between Police and Aboriginal and Torres Strait Islander Communities and 
encouraging proactive interventions aimed at crime prevention and/or reduction. 
Despite the provision of additional information and training to APLOs aimed specifically at refocusing their role, I 
continue to hear of and see exceptions to what has been agreed corporately.  The use of APLOs as defacto Constables in 
mainstream policing activities is clearly contrary to what has been agreed, and on face value could be viewed as evidence 
of a supervisory deficiency among some of our Station Officers in Charge.  In that light, I ask that each of you take 
whatever steps are necessary to ensure that APLOs in your respective areas of command are performing their agreed 
role.” 

26 He went on to give Officers in Charge the following warning: 
“If I continue to hear of APLOs being used inappropriately, I will look seriously at replacing an OIC who is unwilling to 
carry out policy and/or the APLO to other stations where they can undertake their correct role.” 

27 It is argued by the union that because there were incidents where APLOs were employed outside of their role, and in 
circumstances where their duties were more appropriately performed by a sworn officer, that the Respondent has not fulfilled 
his obligation under the order and should, therefore, still be complying with paragraph 1 of the order. 

28 Following the order of Commissioner Scott the Respondent issued the following broadcast by e-mail to sworn and unsworn 
members of the Police Service: 

The decision in February this year to reinforce the role of Aboriginal Police Liaison Officers in the Police Service and 
approve a number of new initiatives to enhance their capacity to integrate into the strategic direction of the agency  
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resulted in a direction that prevented them from wearing police issue firearms.  The Western Australia Police Union 
contested this decision in the Industrial Relations Commission who, on April 5, delivered a decision that effectively 
agreed the Commissioner of Police may deploy APLO' in accordance with organisational needs.  However, the decision 
to remove firearms from them prior to implementing a number of change management strategies was not appropriate.  
The IRC Commissioner subsequently ordered the Commissioner of Police to reverse the decision to disarm APLO's made 
on the 1st of March until such time as the corresponding issues were addressed.  It is acknowledged that APLO's have 
been used in front line tasking duties mainly related to disputes amongst aboriginal people, but nonetheless in 
contravention of my instructions. 
In compliance with the direction of the IRC, the previous instructions related to the total prohibition of.APLO's wearing 
firearms are rescinded and will remain so until a number of management issues are addressed.  On Wednesday 24 April, 
the first school of APLO graduates from the Joondalup Police Academy will be issued with new uniform epaulets and 
name badges identifying them as Aboriginal Police Liaison Officers and then progressively the new uniform attachments 
will be issued to their current serving counterparts.  A program facilitating the transition from liaison to mainstream 
policing has been approved and marketed to all serving APLO's and any of them may take advantage of this 
commendable strategy. 
Within the next two months all serving APLO's will receive an update on the new nationally accredited training course 
currently being undertaken by all new recruits and this again will reinforce the vital role they play in our community.  In 
the meantime my orders relating to the role of Aboriginal Police Liaison Officers is to be adhered to unless urgent issues 
dictate otherwise.  The directions prohibiting the wearing of firearms by APLO's is rescinded, however that is not an 
open invitation to draw firearms without compliance with existing COPS Manual directions 

29 There is no dispute that changes to the APLOs uniform have occurred although the ochre epaulets initially issued were 
unacceptable and replaced with a blue epaulet lighter than the black worn by sworn officers.  They have been issued with 
identification badges which indicate that the wearer is an APLO.  It is apparent from the evidence that there are still some 
concerns about the effect of those changes and no doubt there is, as the Respondent said in evidence, “a mixed range of views 
particularly amongst the APLOs regarding the extent that they have had an affinity with the uniform and obviously the 
service”. 

30 He went on to say: 
“I'm very conscious of course uniforms are symbolic and they have very strong meanings.  I think it would be fair to say 
that the majority of the liaison officers were concerned about moving into plain clothes.  They identified very strongly with 
the uniform and were concerned that if there were changes to the uniform that they would not be too great.  So we had to 
meet the compromise as to how do we make the changes there to recognise that we wanted them to be distinguishable but 
not to the extent of taking away that pride that they had in the uniform.” 

(Transcript pages 179 and 180) 
31 While there is some conflicting evidence between the parties there seems to me that there is little doubt that it was the 

Respondent’s intention to refocus the role of APLOs and that intention was disseminated through the chain of command well 
before the order of Commissioner Scott. 

32 In the Respondent’s letter dated 15 October 2001 to all District Superintendents he made it clear that the practice of utilising 
APLOs in operational police duties was to cease and he quoted Order AD 1.2.3. 

33 Order AD 1.2.3 stated that: 
“Aboriginal Police Liaison Officers shall not be utilised independently for general operations or be assigned general 
tasking duties that do not relate to the Aboriginal and Torres Strait Islander communities unless exceptional circumstances 
exist.” 

34 It then lists the principal responsibilities of APLOs. 
35 Order AD 1.2.3 was also included in a comprehensive document titled Aboriginal Police Liaison Officer Transitional Proposal 

dated December 2001.  That proposal was, as I understand, sent to all APLOs by Inspector Gibson with a covering letter dated 
3 April 2002. 

36 It appears to me that there was a concerted effort by the Respondent and his senior officers before and after Commissioner 
Scott’s order to bring about the changes in the use of APLOs within the Police Service that the Respondent required.  In May, 
June and October 2002 the Aboriginal Affairs Directorate of the Police Service conducted APLO conferences.  The 
Respondent attended and took part in each of those conferences. 

37 It is also apparent that when the union commenced these proceedings its officers must have been aware of that concerted 
effort. 

38 I have no doubt that those APLOs who were pursuing the issues before Commissioner Scott and the enforcement of the order 
were well aware of the Respondent’s orders and directions and the role he expected of them.  It is also my view that those 
orders and directions must have been known to every officer, sergeant and police constable in the Police Service. 

39 It became clear to me during the hearing of this matter that there were some APLOs who were resistant to the changes in their 
role and duties.  They want to continue to perform general police duties and carry firearms. 

40 It was also clear from the evidence that there may still be occasions where some Officers in Charge allow APLOs to be placed 
in a situation where their duties could include those of a sworn officer. 

41 I expressed the view when this matter first came before me that it appeared to me that there could still be industrial issues 
between the parties concerning the employment of APLOs and that the order of Commissioner Scott was made as an interim 
order.  An order made pending the outcome of further action.  I was made aware that there was a dispute in relation to the 
intention of Commissioner Scott in paragraph 1 of her order.  It was my view, notwithstanding the appearance of the parties 
before and the order made by Senior Commissioner Beech and the further approach to Commissioner Scott, that the parties 
should have returned to the Public Service Arbitrator for clarification of the order as provided for in section 46 of the Act. 

42 My view was that there remained an industrial dispute which I believed would not be resolved necessarily by an enforcement 
action but required further consideration by the Public Service Arbitrator. 
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43 The Claimant chose to continue with this enforcement action. 
44 I have stated that Commissioner Scott’s order could not have been a final order but was to be in place until the issues 

contained in paragraph 2 had been dealt with.  Whether or not those issues have been dealt with can not be agreed between the 
parties and I have been asked to make a definitive finding either way. 

45 It could not have been the intention of the Commissioner that the order continue indefinitely or until it could be shown that 
every APLO in every police station throughout the State of Western Australia was strictly performing their role and duties as 
required.  Her main concern when she made the order was that the Respondent’s instruction that APLOs not carry firearms 
was “out of the blue”. 

46 She did acknowledge that while she appreciated “APLOs would prefer the security of having a police uniform and the ability 
to carry a firearm, they are not police officers in the general sense and it is within the power of the Commissioner of Police to 
refocus and redirect their work”. 

47 In its Statement of Claim the Claimant alleges that the Respondent has not significantly changed the uniforms required to be 
worn by Aboriginal aides whereas, in fact, there have been changes and, as I have cited herein, those changes were an accepted 
compromise having taken into account that the APLOs did not want significant change. 

48 I have mentioned that the Respondent’s intentions regarding the refocusing of the role of APLOs has been widely distributed 
and I believe would have been well known before the Commissioner’s order made on 8 April 2002 and has been reinforced 
since then. 

49 While the Statement of Claim alleges that the Respondent has not “Ensured that directions issued to officers in charge of 
Aboriginal Aides as to the appropriate deployment of Aboriginal Aides are being complied with”, the order of Commissioner 
Scott does not mention compliance although it would be a nonsense if that was not the expectation.  The Respondent, however, 
has maintained his position in relation to the role and duties of APLOs and reinforced his direction in his broadcast e-mail 
dated 11 April 2002 notwithstanding his acceptance of the order of Commissioner Scott and the resulting rescinding of his 
direction in relation to the carrying of police firearms.  As I have found it is not credible to suggest that there could have been 
any member of the Police Service, sworn or unsworn, who was not aware of the Respondent’s directions and requirements in 
relation to the role, duties and general employment of APLOs. 

50 It follows, therefore, in my view that the APLOs had been provided with information aimed at assisting in refocusing their role 
and the majority attended conferences which added to that information.  Those conferences provided information about the 
requirements of the transition process from APLO to mainstream policing.  The evidence before me is that some APLOs 
received minimal assistance to attend transitional classes to upgrade their skills to a standard which would have given them a 
chance of entering the mainstream policing course.  However, the assistance in this regard is not quantified in the order and, as 
I understand the evidence, APLOs were expected to compete for places in the course on the same basis as all applicants and 
received no special dispensation because of their experience as an APLO.  I can not conclude on the evidence that the 
Respondent did not comply with that requirement. 

51 In relation to the union’s claim that the Respondent did not comply with the order in regards to those APLOs who graduated 
after 1 March 2002 it is argued by the Respondent that the order did not apply to them.  The Respondent and the union were at 
odds on that interpretation, as I have already mentioned, and although Commissioner Scott may have attempted to clarify what 
was meant by the order, I am not satisfied that the Respondent’s approach regarding those APLOs was wrong.  It was clearly 
contemplated by Commissioner Scott that it was unfair on those APLOs who had been employed in the past on operational 
duties and, who claimed not to have been refocussed, to be subject to the direction regarding the carrying of firearms.  It was 
not so with the new APLOs who had not carried firearms and whose training was specifically focussed on their role as APLOs 
and the duties the Respondent was expecting all existing APLOs, in time, to perform.  With the knowledge that it was his 
intention that APLOs would not be trained to carry and use firearms as soon as paragraph 2 of the order was substantially 
complied with and, the existing APLOs were as focussed as those who recently graduated, he could be forgiven for assuming 
that the order did not apply to them. 

52 For the reasons I have given I find that the Respondent accepted the decision and order of the Public Service Arbitrator and did 
what he thought appropriate to comply with and satisfy the issues in paragraph 2 of the order during 2002.  I also find that 
there was resistance to the refocusing of the role by some APLOs and a desire by them to continue with police operational 
duties and to continue to carry firearms.  That resistance and their non-acceptance of their new role have made the 
Respondent’s task of refocusing the role of APLOs more difficult. 

53 I maintain the view that if there are still any issues in relation to the employment of APLOs that they should be taken back to 
the Public Service Arbitrator if they can not be resolved.  However, I believe it would be in the interests of the APLOs if they 
were encouraged to accept that they are not sworn officers of the Police Service and have been employed to generally perform 
liaison duties where aboriginal or Torres Strait Islander members of the community are involved.  The Commissioner of 
Police, as head of the Police Service, has the authority to decide whether or not it is appropriate for APLOs to carry firearms 
and he has decided for many reasons that they should not be armed. 

54 I am not satisfied that I have been convinced on the balance of probabilities that the Respondent has contravened or failed to 
comply with the order and the claim is, therefore, dismissed. 

WG Tarr 
Industrial Magistrate 
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Catchwords Termination of employment – Harsh, oppressive and unfair dismissal –Injury - Industrial Relations 

Act 1979 (WA) s 23 & s 29(1)(b)(i) & (ii) – Fair go all round not accorded – Applicant dismissed 
unfairly – Compensation awarded 

Result Applicant dismissed unfairly; compensation awarded  
 Contractual benefits claim dismissed 
Representation 
Applicant Mr M Kane as agent 
Respondent Ms S A Thomsen and with her Ms G Lewis 
 
 

Reasons for Decision 
1 This is an application pursuant to section 29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979 (“the Act”).  The applicant, 

Mrs Marie Ashworth, was employed with the respondent Jardamu Women’s Group Aboriginal Corporation in Wyndham from 
22 July 1999 until her termination on 26 May 2003.  She alleges in her application that she was dismissed in a harsh, unfair 
and oppressive manner in that her employer claimed that the employment had come to an end due to the effluxion of the 
contract, when in fact it had not, and that on termination she was only advised by the local police and was not paid out her 
entitlements.  The applicant says that it is unlikely she would be able to find alternative employment due to the size of the 
town. 

2 Mr Kane in opening submission said the dismissal was harsh, unfair and oppressive in that there was no valid reason for the 
dismissal.  It is unclear how the dismissal could in fact be justified.  It was procedurally unfair as allegations were not 
explained to the applicant and she was given no opportunity to address the allegations.  The applicant seeks the maximum 
compensation under the Act of six months as she has been without income since termination.  The applicant also seeks a 
denied contractual entitlement for one day, which relates to the suspension period.  The applicant was suspended for 8 days but 
was only paid for 7 days. 

3 Mrs Marie Ashworth’s evidence is that she was employed as the Jardamu safe house manager for nearly four years.  Her duties 
included providing a secure and safe environment for persons escaping domestic violence and ensuring the day to day running 
of the safe house.  She also had limited responsibility for financial matters (she used a purchase order book) and general 
administration; she says that a contractor was used to do the financial work.  Mrs Ashworth says that she was employed on a 
permanent basis and that initially she was employed via a contract, later under a workplace agreement [Exhibit A2] and finally 
on an individual contract [Exhibit A3]. 

4 Under the rules of the Committee [Exhibit A4] which govern the respondent the Treasurer is responsible for financial and 
auditing matters.  Mrs Ashworth says that she had no delegated authority to deal with financial matters however she did seek 
instruction from the Committee as to what to do in relation to the audit and she received instruction from them.  Mrs Ashworth 
says that she received from the Department of Community Development (DCD) a checklist of what the auditor needed, she 
prepared as much information as possible in accordance with the list and provided a copy of the checklist to the auditor.  Jean 
O’Reeri from the Committee met with the auditor and spent a few hours going through the books.  The auditor spent time with 
the bookkeeper and accessed information from Mrs Ashworth and the respondent’s resource centre.   During this audit period 
(2001-2002) there was no Treasurer and Mrs Ashworth says that she is not aware who assisted with the audit, however, Ms 
O’Reeri spent a few hours with the auditor.  In relation to the bookkeeper, Ms Connell, she had been employed for 12 months 
and that prior to that the bookkeeper duties were contracted out, which proved to be unsuccessful.  Mrs Ashworth says that she 
kept diary notes [Exhibit A5] that detail her dealings with the auditor relating to phone calls made, information given to the 
auditor, concerns about the audit and follow-up in regards to the audit.  She says that she was not made aware of any 
shortcomings on her behalf related to the audit until she was suspended.  She says that at an annual general meeting on 17 
March 2003 a booklet was given out detailing discrepancies in the audit.  There were concerns as the auditor was not returning 
calls and a representative from DCD advised writing to the auditor to sort out the problems.  

5 Mrs Ashworth says that the Committee was responsible for the hiring of staff and that her role was to ensure that the staff 
performed in accordance with their job descriptions.  She also helped with the staff induction, wrote managers reports and 
advised the Committee of staff movements.  She did not have the capacity to employ staff on a permanent basis as this was the 
responsibility of the Committee.  She had no authority to do so.  There were difficulties in recruiting staff due to the location, 
the fact that it is a specialised field and the limited training of available personnel.  Mrs Ashworth says that there is no policy in 
place for recruiting Aboriginal people, however, she says that the client base is Aboriginal and most people coming to the 
service were Aboriginal.  She asked the Committee members if they knew of people who needed work and when Aboriginal 
people came to town she would ask them if they needed work.  She says a number of women of Aboriginal descent were 
employed in the refugee on a predominantly part time basis for anywhere between 10 months to 3 years in duration.  Those 
people employed as casuals did so at their own request.  Mrs Ashworth says that her preference was to employ people on a 
permanent part time basis but that if people wished to be employed as casuals they would be.  Mrs Ashworth says that there  
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were no issues raised with her by the Committee in terms of the employment status of Aboriginal women.  Mrs Ashworth says 
that it was difficult to recruit and retain personnel and this issue was raised with other refuge managers in the Kimberley and 
also in reports to DCD.  She further says that it was difficult to fill the night shift as the person is alone at night, out of town 
and the only protection is a six foot fence. 

6 On 1 April 2003 Mrs Ashworth received a letter from the Committee [Exhibit A10] requesting information to be photocopied, 
staffing issues to be sorted out and police clearances to be obtained for all staff.  She says that she spoke to the Chairperson the 
day before about the issues in the memorandum.  She raised her concerns about the short time frame in which to provide the 
information and what information was being sought.  She says that she sought advice regarding the copying of employee 
personal files as she was not sure of the Privacy Act and that documents from her personal file had been circulated to 
government departments.  She says she raised her concerns with the Committee in a letter [Exhibit A11].  There were 
discussions around town that she had been stealing money and this allegation had gone to government departments.  She 
received a response to her letter [Exhibit A12].  Not all of the documents requested by the Committee were provided by 7 April 
as she was seeking advice from the Chamber of Commerce and Industry (CCI) and the Broome Legal Service in regards to 
providing police clearances.  All other documents were provided including 12 months worth of minuted meetings, however, 
staff contracts and police clearances were not provided.  She says she received advice from CCI that police clearances could 
not be requested after an employee had been employed.  The issue was discussed with staff and they were concerned as to who 
would pay for the clearance and what sort of clearance it would be.  She was unable to raise the issue in management meetings 
as she was unable to attend. 

7 Mrs Ashworth went on leave for three weeks from 14 April to 9 May 2003.  She says that prior to going on leave she had a 
handover meeting with Ms O’Reeri and Ms Thomsen when she handed over the keys and the photocopied documents.  She 
says in relation to the financial statements prepared by Barry Hansen [Exhibit A14], in particular the Auditor’s certification 
statement, that no issues were raised with her by the Committee. 

8 Mrs Ashworth says that when she returned from leave a number of things were missing; including her manager’s report.  Staff 
raised a number of concerns and wished to call a meeting.  A meeting was called and Ms O’Reeri of the Committee attended.  
She says that that week or the week following she was suspended.  Three Committee members came to the safe house during a 
very busy period to speak with her.  She asked them if it could be dealt with on Monday and they said no that the matter did 
not relate to being sacked and that it needed to be dealt with then and there.  She asked to make a telephone call and contacted 
Grant Trotter.  She opened the letter [Exhibit A15] which indicated that she had been suspended.  The Committee members 
then had a telephone conference with Mr Trotter and Mrs Ashworth.  The Committee advised that she was being suspended on 
full pay without use of the vehicle.  She says that the Australian Services Union (ASU) responded to the letter of suspension 
[Exhibit A16].  The Committee was to contact her on the following Monday but that this did not occur and she assumed that 
the matter was being sorted out between the union and the Committee. 

9 Mrs Ashworth’s next dealing with the Committee was on Monday, 26 May 2003 when the police came to her home to deliver 
a letter.  She says that when they arrived she asked what they were doing and they advised they had a letter for her [Exhibit 
A17] from the respondent.  She responded by saying she thought all correspondence would be between the union and the 
respondent and could the letter be taken back to be channelled through the proper process.  A longer discussion ensued 
(Transcript p.53), in the end the police officers advised her of the contents of the letter in that if the motor vehicle was not 
returned by close of business it would be reported stolen.  Mrs Ashworth tried unsuccessfully to contact the union and then 
rang a barrister friend in Sydney who instructed her to open the letter, the letter said that her contract had been terminated.  Her 
husband returned the vehicle. 

10 Mrs Ashworth says that the termination left her embarrassed, shocked, confused and she felt pretty isolated.  She went to see a 
doctor in Kununurra as she had trouble sleeping and had ongoing discussions on a monthly basis as to how she was feeling.  
She did not seek employment on the advice of her doctor.  She was not sleeping a lot.  Her doctor recommended taking a trip 
with her family which she did and when she returned she felt much better and spoke to the doctor about seeking employment.  
Her doctor’s advice was that she would prefer her not to get involved in organisations that were committee based or not for 
profit.  She says that she applied for a job with Frontier services but was unsuccessful.  She says that she did not consider 
applying for positions in Kununurra.  She says that she received her outstanding leave entitlements and later further 
outstanding monies.  She says that the value of the vehicle is about $22,000. 

11 Mrs Ashworth says that Ms Lyn Carter did not attend Committee meetings or the individual meetings that she had with 
Committee members.  Ms Carter sometimes had a coffee with them during an informal time.  On occasion Committee 
members spoke to her about their personal issues.  The filing cabinet is locked as is normal office procedure and it contains 
rent received from clients.  The Committee members were welcome any time to access documents and she presumed the same 
applied when someone else was performing her role.  If she was not around then people would not be able to access the filing 
cabinet.  She denies she told staff that Committee members were not allowed in the office.   

12 Mrs Ashworth says that when she returned from annual leave a number of her manager’s reports were missing and that she 
contacted the Committee and Chairperson in relation to this.  The reports were needed to compile her six month report to DCD.  
She had spoken to the Committee in relation to the policy manual being inadequate and the need to update it.  The policy 
manual needed to be more detailed and that she was working on this.  The issue of police clearances was not raised with her 
when she was first employed and it was only raised on 1 April 2003. 

13 In relation to Ms Carter, Mrs Ashworth says that she did her job, however, Ms Carter wanted to engage Mrs Ashworth in 
greater social interaction at work.  She needed to discuss matters with Ms Carter regarding professional boundaries.  Ms Carter 
was employed as a result of a staff shortage, she had applied and contacted the safe house looking for work and was put on as a 
casual.  In relation to the private use of the motor vehicle Mrs Ashworth says that she raised the issue of a pay increase in 
September 2002 with the Committee.  She was advised to put her request in writing.  She did so and on 21 November 2002 
[Exhibit A23] the letter was tabled at the Committee meeting and approved.   

14 On signing her new workplace agreement Mrs Ashworth says that she was the only person employed in a permanent capacity.  
In relation to Tamara Law she says she was instructed by the Chairperson not to give out the common seal.  She says that 
under instruction from the Chairperson she contacted the Registrar who advised that in regards to the common seal it needed to 
be a Committee decision.  She said there were problems within the Committee as Ms Law was acting on her own, attempting 
to obtain the common seal, wanting audits and redirecting mail. 

15 Mrs Ashworth says that prior to going on leave a staff meeting was held with the Chairperson and Ms Lewis.  She raised issues 
of concern and was reprimanded by the Chairperson.  She says that following the meeting Ms Carter said to her that the 
Committee was “treating you like white trash”.  She says that the difficulty with hiring staff is that there is a long lag time for 
approvals.  She sought to alleviate the problem by employing casuals.  She says that the policy manual states that only the 
Committee has the power to employ permanent staff and she did not have the authority to make anyone permanent. 
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16 Under cross examination Mrs Ashworth says that she was unaware that the SAAP service agreement required staff to have a 
federal police clearance and that the matter was not put to her when she commenced employment.  At a meeting on 21 
November 2002 she put a letter to the Committee requesting that the private use of the vehicle be included in her salary 
package.  She says that she was not present for that part of the meeting but she was later advised by the chairperson, Annie 
Wilson, that it had been approved.  She says that she worked on the contracts with Sandra Thorpe from CCI and she signed her 
contract with the chairperson.  The contract was given to the chairperson to be tabled at a Committee meeting on 13 March 
2003.  She concedes that the contract was not passed at a Committee meeting.  She says that she signed her contract 3 days 
before the Annual General Meeting on 17 March 2003. 

17 Mrs Ashworth says that she was aware that the workplace agreements were going to expire.  Letters of appointment should 
have been on file and she believes that Cathy Haystead was seeking to reconcile staff entitlements.  It was Mrs Ashworth’s role 
as manager to assist the Committee and the Committee’s role was to recruit and manage staff.  In relation to the audit she says 
that it was not her responsibility but she took on the task as there was no Treasurer.  She provided to the auditor the DCD 
checklist and any further information requested.  She says that bank statements for the resource centre would come to the safe 
house and she would forward them to the resource centre.  She denies that she unilaterally changed the policy and procedures 
manual and says that she was working on a new draft.  She says that during the time she was suspended she did not contact any 
members of the Committee. 

18 Mrs Ashworth says that she was aware of a report carried out by DCD but that she had not previously seen the document.  In 
February 2003 there were 5 Aboriginal and 5 non-Aboriginal staff employed at the safe house and that in January 2003, 2 key 
staff members, both Aboriginal left.  She says her understanding was that casuals were put on to fill the gaps while the filling 
of the permanent roles was the responsibility of the Committee.  She says that she spoke to Committee members about 
employing casuals.  There is no reference in the policies or service agreement that staff should be Aboriginal, but it would be 
better to employ people who understood the target group of the centre.  She says that she was terminated on 8 May 2000 by 
letter [Exhibit R3] but was reinstated two days later. 

19 Mrs Ashworth says that there was a break down in communication between the Committee and the workers.  The Secretary of 
the Committee was acting on her own.  Mrs Ashworth was receiving conflicting instructions from the Secretary and the 
Chairperson and she became confused.  This issue was discussed amongst the Committee.  In relation to the policies and 
procedures she says that she was working on a draft manual that would be presented to the Committee.  She had not altered the 
current policy manual and that was still being used in the workplace.   

20 Mrs Ashworth says that she was instructed by the Chairperson not to give the common seal to Ms Law.  She does not know 
why Ms Law would feel uncomfortable around her.  She made every effort to contact Ms Law and invite her down to the safe 
house.  On occasion Committee members would see her about personal issues.  Committee members have even been clients 
and stayed in the safe house.  There were discussions of a personal nature and “it was a good time to catch up and get some 
documents signed as well”.  She denies that she invaded people’s privacy or that she undermined them.  

21 In relation to the audit she says that the auditor conducted an audit on the whole organisation.  She says that Ms Helen Reid is 
responsible for the respondent’s ATSIC money.  Mrs Ashworth simply supplied to the auditor the DCD checklist and any 
information that was requested.  Mrs Ashworth had financial information related to the resource centre which she passed onto 
the auditor as he required all documents.  She denies that she caused staff members to leave the resource centre or seek medical 
treatment as a result of her actions. 

22 Dr Julia Ann Watters gave evidence that she is engaged in private practice at the Kununurra hospital and became aware of Mrs 
Ashworth’s suspension when she saw her on 25 May 2003.  Mrs Ashworth presented symptoms of distress, mood swings, 
insomnia, anxiety and that she was feeling emotionally and mentally tired.  Dr Watters was able to determine this mostly from 
what Mrs Ashworth told her.  Mrs Ashworth was crying and very upset.  Dr Watters says that Mrs Ashworth’s stress 
symptoms were directly related to her receiving a letter from the police and that that event caused Mrs Ashworth some degree 
of distress.  She says that she signed Mrs Ashworth off work from 5 June 2003.  In her opinion it would not be appropriate for 
Mrs Ashworth to return to the same type of employment immediately. 

23 Dr Watters says that six months later Mrs Ashworth was much calmer, sleeping well, had stable mood, was able to think 
logically and was able to concentrate.  At the time of hearing Mrs Ashworth was fit for work and would be able to work for an 
employer doing a similar job.  She says that Mrs Ashworth’s improvement was a gradual matter and that a part time graduated 
return to work would be appropriate. 

24 Under cross examination she says that Mrs Ashworth was so upset by what had occurred in the workplace that it continued to 
affect her even though she did not remain at the workplace.  She says that Mrs Ashworth consulted her in December 2002 with 
stress related to her work, then in February 2003 and from 29 May 2003 on a regular basis.   She says that Mrs Ashworth’s 
situation is in the main as a result of what occurred in May 2003.  She also says that Mrs Ashworth’s reaction to the 
termination is not usual however given the circumstances it is an appropriate reaction.    

25 Ms Tammy O’Brien gave evidence that she was employed with the respondent for two and a half years, during which time Mrs 
Ashworth was her manager.  She says she was considerate to employee needs, helpful and supportive.  She says that she was 
wonderful with clients and was eager to do her part as manager.  She said that she received comments from people in the 
community that the safe house had improved since Mrs Ashworth had been around.  She says that Mrs Ashworth followed 
policies and procedures closely and if staff strayed from them she would bring them back to the policies.  In relation to the 
Committee she says that Mrs Ashworth was always there for them if they needed help.      

26 Under cross examination she says that Mrs Ashworth overlooked what the staff did to ensure they were fulfilling their role.  
Mrs Ashworth on occasion helped out with the clients.  She says that at one stage a Committee member was going through a 
custody battle and Mrs Ashworth did all she could to assist. 

27 Ms Tamara Law gave evidence that she occupied the role of Secretary on the Committee and at one stage was the Chairperson.  
She says that Mrs Ashworth told her she was not qualified enough to do the minutes and that made her feel useless.  She says 
Mrs Ashworth kept from her the minutes, correspondence, the common seal, the constitution and policies and procedures 
(transcript pg 109).  She says that Mrs Ashworth caused division amongst the Committee, seeing them after hours and having 
papers signed that should have been dealt with during Committee meetings.  She further says that Mrs Ashworth caused 
division between the staff and the Committee by telling staff that the Committee only wanted casual employees.  She says that 
Mrs Ashworth took on a number of roles from the Committee members then became stressed out and blamed the Committee 
for putting too much on her.  Ms Law says that she left Wyndham as there was a lot of conflict and that it was a stressful 
environment. 

28 Under cross examination she says that there was conflict between her and other Committee members.  She says she cannot 
remember the process of the Committee employing people and she is also unable to recall the exact details of Committee 
meetings.  She denies that the issue of police clearances had not been raised by the previous Committee. 
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29 Ms Jean Martin says that she is unable to recall if she went to a Committee meeting on 13 March 2003 and that she thinks 
Annie Wilson took the minutes on that day. 

30 Under cross examination she does not recall seeing a letter from Mrs Ashworth relating to salary or that the issue of salary 
increase being discussed during a Committee meeting late last year.  She says that she does not recall the meeting of 13 March 
2003. 

31 Ms Jean O’Reeri gave evidence that she is a Committee member with the respondent.  She says that she was absent from the 
Committee meeting on 13 March 2003.  She says that she participated in the selection process for permanent employees.  In 
relation to Mrs Ashworth’s use of the motor vehicle she says that it was raised at a Committee meeting and Mrs Ashworth 
responded by saying that at a previous meeting it had been raised and included in the salary.  Ms O’Reeri says that she further 
questioned Mrs Ashworth but that the matter was unable to be clarified.  

32 Ms O’Reeri says that she is aware of a person having a misunderstanding with Mrs Ashworth at the safe house in relation to 
having children with their parents.  She says that for Aboriginal women escaping domestic violence they take their children 
with them.  She says that she was approached by Aboriginal women who use the service and they expressed their concerns 
about how they were approached and treated while at the safe house. 

33 Under cross examination Ms O’Reeri says that it was a client and not a staff member in relation to the misunderstanding with 
Mrs Ashworth and that the client came to her direct to discuss the matter.  She says that she is unable to recall receiving 
manager’s reports but that they would have been received at Committee meetings.  She says that she is unable to remember 
when the issue of the use of the motor vehicle for private use was discussed.  She believed that Mrs Ashworth was not able to 
have the vehicle included in her salary package.  She says that towards the end of 2002 she was absent from a number of 
Committee meetings.  She says that the issue of police clearances had been raised by the old Committee. 

34 Ms Lyn Carter gave evidence that she is currently employed with the respondent as a senior refuge worker on the night shift in 
a permanent capacity and prior to this for approximately six months she was employed as a casual.  Ms Carter alleges that Mrs 
Ashworth manipulated and intimidated both staff members and clients.  She says that Mrs Ashworth’s performance in the safe 
house during the first month was good but the pressure built up on her.  She says that Mrs Ashworth was never direct with the 
Committee members and that she would work on them systematically and individually. 

35 Ms Carter says that around the end of December 2002 or the beginning of January 2003 Mrs Ashworth advised them that the 
new Committee wanted a police clearance from all staff and management.  She says she asked Mrs Ashworth if the Committee 
would pay for it and she said no.  She says that all the staff had issues one way or the other with Mrs Ashworth and that there 
was a large issue between Mrs Ashworth and the employees of the resource centre.  Ms Carter says that Mrs Ashworth was 
culturally inappropriate with members of the Committee by putting them under pressure by dealing with them individually.  
She believes that issues in relation to the safe house should be dealt with by the Committee as a whole not on an individual 
basis.  

36 Ms Carter says that Mrs Ashworth ran the safe house like a military state and that she had rules in place and if clients did not 
adhere to the rules they would have to leave.  She disagreed with some of Mrs Ashworth’s rules but she did not seek to raise it 
with her.  On numerous occasions Mrs Ashworth asked for clients to be kept away from her as she was too busy working on 
tasks for the Committee and writing the policy and procedures manual.  Staff were told by Mrs Ashworth that they were not to 
allow the Committee access to her filing cabinets, which contained minutes and records, and that if they sought that 
information they were to call Mrs Ashworth and inform her that the Committee were coming to the safe house.  She says that 
the old Committee hated coming to the safe house as they knew they were going to be put on the spot by Mrs Ashworth. 

37 Under cross examination Ms Carter says that she was unaware that Mrs Ashworth did not have the authority to employ 
permanent staff.  She says that when she was casual she worked irregular hours.  She had her hours cut in April but denies that 
this was due to no clients being in the safe house.  Her hours were cut as two new staff members were employed.  She says that 
the new staff were Aboriginal.  The staff raised with Mrs Ashworth that they wished to speak to the Committee and Ms Carter 
assumed that that had been raised with the Committee.  She denies that she said to Mrs Ashworth that they were treating her 
like “white trash”.  She was concerned that Mrs Ashworth was under pressure from the Committee and said that “it was unfair 
to put you under this pressure”. 

38 Ms Carter further says that Mrs Ashworth changed the context of the minutes of meetings.  Ms Carter never attended 
Committee meetings.  In relation to the police clearances she says that the matter was raised in April 2003 but that it had also 
been raised in December 2002.  The staff in April 2003 raised issues regarding the cost of the clearances and Mrs Ashworth 
said that staff would have to pay for them. 

39 This is a difficult matter as the areas of conflict between the parties was not completely clear at hearing.  The respondent was 
self-represented and unfamiliar with the procedures of the Commission, which is of course quite often the case in this 
jurisdiction.  Ms Thomsen and Ms Lewis did a commendable job in seeking to present the respondent’s case, lead evidence 
and cross-examine witnesses.  My dilemma however is sourced from the fact that it was difficult to obtain a clear picture of 
what the respondent alleged the applicant had done or not done so as to warrant her dismissal.  Indeed the respondent held that 
the applicant had not been dismissed.  I ruled on this point during the course of the hearing (Transcript p.103).  It is clear that 
the termination was at the hands of the employer.  This was not a question of a contract expiring due to the effluxion of time.  
Her contract at the time of dismissal [Exhibit A3] was in full force and not subject to a limited term.   

40 It is the case that quite a degree of evidence revolved around what had transpired between the parties post dismissal.  These are 
matters that may be relevant to the questions of dismissal and reinstatement.  However, it is the case that there was little by 
way of evidence for the respondent about what transpired post termination, that was relevant to Mrs Ashworth’s termination.   

41 I would also say from the outset that there is no possibility of the parties re-establishing a relationship.  The relationship of 
trust between employer and employee had completely broken down.  This is apparent from the actual hearing, the manner of 
dismissal which involved the Police and the evidence about events post dismissal.   It should be remembered that this matter 
concerns a community run organisation in a remote locality where personal tensions have then been heightened and where 
cultural sensitivities are said to be part of the tension. 

42 I decided part way through the hearing to reverse the normal process for calling evidence.  I did this as I was concerned that the 
matters which the respondent held against the applicant would not be put to Mrs Ashworth, hence denying her a chance to 
answer any allegations.  It is also the case that having heard some evidence the matter took on the characteristics of a summary 
dismissal.  The various claims against the applicant are spelt out as follows.  The respondent claims in their Notice of Answer 
and Counterproposal as follows: 

“2. The Respondent denies paragraph 20 of the Claim and says at follows: 



1160 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

 

(a) the Applicant was in charge of executive administration and management and provided the auditor with 
incorrect information which the Respondent has been informed, may influence their capacity to receive 
funding in the future. 

(b) in a review of procedures by DCD, it was pointed out that the Applicant, as manager, did not retain 
enough women of Aboriginal descent as employees and management. This retention of Aboriginal women 
in positions of administration and management is very important in a country town where work for 
Aboriginal people is extremely limited. This was also one of the objectives of the Respondent. 

(c) The Applicant employed long-term employees as casual, instead of retaining them as permanent part-time 
employee’s causing industrial disputes and problems for the Respondent.  The Respondent will also have 
to make up the back log in their payments as a direct result of the actions of the Applicant. 

(d) The Applicant would not cooperate with the Respondent’s committee by providing her alleged contract, 
or minutes of meetings prior to the new committee taking over. 

(e) A review of the Respondent under the management and care of the Applicant is currently being 
investigated. 

43 The Respondent says subsequently that the applicant was guilty of serious misconduct.  At hearing the respondent was asked 
by the Commission to specify the allegations against Mrs Ashworth.  Ms Thomsen submitted as follows: 

“She changed the workplace agreement again without consulting the committee.  The absence of any person from the 
management committee in the recruitment process.  In addition, failing to report to us the employment of new employees.  
Altering the objectives of Jardamu Women's Group Aboriginal Corporation in the policy manual.  We viewed this gravely 
as it displays a lack of respect for our culture and our people.  The small number of Aboriginal women employed at the 
safe house concerns us.  Local women, local Aboriginal women, who we represent, have approached us and questioned us 
on this issue - why is this the case?  Blocking the committee from being able to access CCI - - 
…. 
Failure to give us a police clearance - Federal Police clearance.  Causing division between committee members and staff.  
Causing division between the resource centre and the safe house.  We are concerned over the - - at the reports that in the 
past she has changed the minutes of the committee meetings.  Yes, and a lack of cooperation towards the worker in her 
position while - - lack of - - while she was on leave lack of cooperation to the worker that was in relieving her.   DOTARS 
- which is the Department of Transport and Regional Services.  Deliberate manipulation of funding grant resulting in the 
possibility of Jardamu Women's Group Aboriginal Corporation being charged for fraud by DOTARS” (Transcript pp. 
104-105). 

44 Added to the above allegations there was some limited evidence and submission by the respondent that Mrs Ashworth had 
considerable conflict or personality differences with another employee who was not part of the safe house but worked in 
proximity to it, and worked for an organisation controlled by the respondent, namely the resource centre. 

45 As to the credibility of witnesses I have no difficulty with the evidence given with the exception of Ms Carter.  It is clear from 
the cross-examination of this witness, if indeed it had not been clear in her evidence in chief, that Ms Carter was keen to speak 
against Mrs Ashworth, even on matters to which she could give no evidence or no direct evidence.  The allegation that Mrs 
Ashworth had altered the minutes of Committee meetings is the most obvious example of this.  Ms Carter also sought to 
portray, and I consider unconvincingly in any event, what she said were the views of others.  Her evidence is not consistent 
with that of another past staff member, Ms O’Brien whose evidence was much more consistent and straightforward and whose 
evidence I would prefer.  I would say also that I prefer the evidence of Mrs Ashworth to that of Ms Law.  Mrs Ashworth’s 
evidence was more consistent and undiminished.  

46 In assessing this matter, given the difficulty in eliciting evidence and hence obtaining a clear picture of the allegations against 
Mrs Ashworth, and in an attempt to better understand the matter, I have had considerable regard to two points.  Firstly, Mrs 
Ashworth managed the refuge for almost four years yet the evidence against her points only to more recent events.  There is no 
evidence to suggest a record of poor performance by Mrs Ashworth or a record of conflict between her and the Committee or 
dominance by her of the Committee.  Mrs Ashworth was dismissed in 2000 and the letter of termination [Exhibit R3] makes 
strong and adverse complaints about her performance.  However, she was quickly reinstated and hence I give that incident no 
weight.   I was advised that Ms Annie Wilson, who I understood had previously chaired the Committee, would give evidence.  
She was not called.  Indeed the concerns expressed about Mrs Ashworth appear to be more recent and relate to her relations 
with a new Committee or some Committee members.  I do not know the composition of the new and old Committees.  There 
would appear to be some overlap in membership, eg Ms O’Reeri.  Nevertheless the point is that it is open to find that for 
several years at least Mrs Ashworth performed her duties and managed the refuge to adequate standards.  Secondly, it is the 
case that the job and refuge were directed by a “community” Committee and in a remote or small community.  Clearly Mrs 
Ashworth needed the confidence of the Committee to do her job and vice versa; clearly this confidence and indeed trust broke 
down, whether rightly or wrongly.  Ms Thomsen and Ms Lewis were part of this process.  They chose not to give evidence and 
whilst I must not place a wrong emphasis on what they gave by way of submission, and not as evidence, it is clear that minimal 
trust and confidence remains between the Committee and Mrs Ashworth. 

47 I turn then to what I perceive to be the main sources of complaint against Mrs Ashworth.  Mrs Ashworth was said not to have 
employed sufficient Aboriginal staff.  Mrs Ashworth gave convincing evidence about the lack of availability of and difficulty 
in recruiting qualified staff.  This is not a question necessarily of having formal qualifications.  It is the case that permanent 
staff were selected by the Committee.  Ms O’Reeri’s evidence supports Mrs Ashworth on that point.  Mrs Ashworth only had 
the authority to recruit casual staff.  She did recruit Aboriginal staff and Ms Carter complains that her hours were cut back as a 
result.  It is hard then to see how Mrs Ashworth has acted wrongly as alleged. 

48 Mrs Ashworth is said to have somehow hampered the audit of the organisation and jeopardised funding from DCD.  This 
would be a serious charge if proven because it would be a fundamental breach of her duties as the manager.  However, the 
audit was conducted independently of course and if this allegation had substance one could expect some evidence of concern 
on the part of the auditor.  There was none.  Mrs Ashworth says that she took the steps necessary to support the audit and to 
supply them with all the information required.  I accept this evidence.  Mrs Ashworth allegedly handed financial documents to 
the auditor which she had no right to do.  This is said to somehow potentially affect funding of the organisation of the 
respondent.  Mrs Ashworth had a conflict with someone from the resources centre and this is somehow supposed to relate to 
Mrs Ashworth’s wrong doing in respect of the auditor.  Mrs Ashworth was cross-examined at length about this (Transcript 
p.173-4) and in my estimation responded convincingly that she simply provided the information as the auditor had asked for it; 
the resource centre being separate to the refuge but part of the overall Jardamu organisation. 
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49 Mrs Ashworth is said to have somehow interfered with the lives of the Committee, harassed them out of hours, withheld 
matters from them, dominated them or worked so as to have them inappropriately sign off to issues as individuals; these are 
issues it is said that should have been decided in Committee.  The evidence against Mrs Ashworth is that of Ms Law and Ms 
Carter.   Ms Carter’s evidence I have reason to doubt.  It is relevant that the evidence of Ms O’Reeri does not cover any of 
these complaints.   This is important in my view.  Ms O’Reeri was I consider an impressive witness and was able to convey her 
evidence to the Commission.  It is her evidence that I consider I can rely upon more so than that of Ms Law.  Ms Law is much 
younger than Ms O’Reeri and it is my impression that understandably she is much less experienced than Ms O’Reeri. Ms 
O’Reeri does not make such complaint against Mrs Ashworth.  Her evidence is restricted to concerns expressed by some 
clients about the way the refuge was managed.  Ms Law says that Mrs Ashworth sought to keep the common seal, Committee 
minutes and other documents of the organisation from her.   She says that Mrs Ashworth caused dissension amongst the 
Committee and staff.  Mrs Ashworth says that she does not know why Ms Law felt uncomfortable around her.  She says that 
she received conflicting instructions from the Secretary and the Chairperson of the Committee.  This evidence could seemingly 
have been addressed quite easily by the respondent by calling further evidence from the Chairperson.  This did not occur.  
Having weighed the evidence I do not find these allegations against Mrs Ashworth to be proven. 

50 There is an issue to do with Mrs Ashworth being reluctant to seek Police clearances for all staff even though directed by the 
Committee to do so.  Mrs Ashworth sought the advice of the Chamber of Commerce and Industry on this issue.  She also had 
to face the concerns of staff about the direction.  It is the case that Mrs Ashworth had not failed to obey the direction and was 
instead rightly cautious about it.  She was undertaking further investigation into the matter.  Mrs Ashworth is also accused of 
changing the policy manual of the respondent without authority.  However, when one goes through the evidence it is the case 
that Mrs Ashworth was indeed re-writing the policy manual.  This exercise was at draft stage, was not complete and was for 
the Committee to consider at a later date.  Having reviewed this evidence it is difficult to conclude that Mrs Ashworth was in 
the process of doing anymore than her job required her to do.  If I apply the test in Undercliffe Nursing Home –v- Federated 
Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385, it is difficult to 
conclude that Mrs Ashworth was given a fair go.  I certainly cannot conclude that Mrs Ashworth’s actions were such as to 
warrant her summary dismissal.  In all the circumstances I find that Mrs Ashworth was dismissed harshly, oppressively and 
unfairly.  Her manner of dismissal was clearly oppressive.  A letter was delivered to her by the Police whereby her services 
were terminated. 

51 In summary, there is nothing I can find in the actions of Mrs Ashworth that would have warranted the termination of Mrs 
Ashworth’s employment contract at that time.  Having said that, I do not consider that the relationship would have continued 
for a long time given the unresolved animosities and mistrust that had built up.  Once again it is a small community and a 
community-run organisation.  The events post termination add weight to this view.  Ms Law says that due to the stressful 
situation she left Wyndham.  Dr Watters says that she saw Mrs Ashworth as early as December 2002 for stress related to work, 
and that from February to May 2003 she saw her regularly for this.  It is difficult to see how the relationship could have lasted. 

52 Re-instatement would not be practicable.  The relationship has completely broken down.  Mrs Ashworth has not worked since 
her termination.  She has applied unsuccessfully for only one job.  Indeed it is the evidence of Dr Watters that she has not been 
fit to work; certainly could not have returned to work for a community based organisation; albeit she was fit for work at the 
time of hearing and her return to work may need to be gradual.  Mrs Ashworth has not sought work in Kununurra as she says 
that she fears the long drive and the prospect of hitting cattle on the road (Transcript p.58).  In these circumstances it is not 
possible to find that Mrs Ashworth has sought to mitigate her loss.  She says that she was not able to do so as a consequence of 
the dismissal, the manner of dismissal and the remoteness of the community.  This is supported by the unchallenged evidence 
of Dr Watters.  Mrs Ashworth’s loss to the date of hearing has been greater than six months and was ongoing (see Ramsay 
Bogunovich –v- Bayside Western Australia Pty Ltd 79 WAIG 8. 

53 In the case of Boganovich (op cit) Kenner C says at page 13: 
“As to loss and injury, it is not the case that an applicant who has been found by the Commission to have been unfairly 
dismissed, and who is to be awarded compensation, is automatically entitled to an award of compensation for loss 
representing the loss of wages or salary from the date of dismissal to the date of the hearing. That may be the ultimate 
outcome after findings are made and an assessment by the Commission, as to the quantum of compensation having regard 
to s 26 of the Act and factors such as the employee’s duty to mitigate his or her loss. All the circumstances of the case 
need to be considered. For example, it well may be that despite the Commission’s finding that the dismissal was harsh, 
oppressive and unfair, it was characterised as such by reason of the manner or process leading to the dismissal rather than 
the substantive reasons for the dismissal itself, in the sense in which that principle is referred to in Shire of Esperance v 
Mouritz (1991) 71 WAIG 891. In such a case, it may be open to find as a fact on the evidence, that the unfairly dismissed 
employee could have been fairly dismissed by the employer shortly after the actual dismissal in any event. In a case such 
as this, it would be open for the Commission to find that the unfairly dismissed employee’s loss is limited to that period 
between the date of the employee’s actual dismissal, and when he or she could have been fairly dismissed in any event. 
In the same context, the circumstances of the case may be such that it is open for the Commission to find, that based upon 
the evidence before it, it was more likely than not that but for the unfair dismissal, the employee may have left the 
employment of the respondent voluntarily at some future time. Alternatively, it may well be that in accordance with an 
unfairly dismissed employee’s duty to mitigate his or her loss, that the employee obtains other employment immediately 
or a short time after the dismissal. In such a case, there may be no loss or indeed only minimal loss caused by the unfair 
dismissal, and the Commission could find accordingly.” 

54 As I have indicated this is not a relationship that could have lasted.  It is difficult to judge how much longer the relationship 
could have lasted.  Indeed it is probable that Mrs Ashworth was physically not able to work at the time of her dismissal, and 
certainly not able to work shortly thereafter.  Taking this into account, the failure to mitigate loss and my obligations under 
section 26 of the Act, I consider that an optimistic assessment is that the relationship would not have lasted more than three 
months and I would award this period as compensation for loss.  Mr Kane on behalf of the applicant submits that on the basis 
of Mrs Ashworth’s wages slips her salary for six months inclusive of superannuation would have been $25,415.31.  I accept 
this figure and for three months it would mean a payment of $12,707.65.  Mr Kane also claims a six month figure of $2,786.00 
for motor vehicle.  This was said by Mrs Ashworth to have been approved by the Committee after she had raised the matter 
with the Chairperson.  There is no record in the minutes of this approval and Ms O’Reeri does not recall it being discussed.  
However, the contract does include such a condition namely a vehicle for private use [Exhibit A3 – Clause 31].  I would 
therefore award the applicant the sum of $1,393.00, this being a three month figure for the use of the motor vehicle.  The total 
figure for compensation for loss is therefore $14,100.65. 

55 I am conscious also that the medical evidence of Dr Watters is that as a result of the dismissal Mrs Ashworth suffered an array 
of symptoms that continued for sometime.  This evidence justifies an award for injury and I consider an award of $3,500 for 
injury to be warranted having regard to the Full Bench decision in Nicholas Richard Lynam –v- Lataga Pty Ltd 81 WAIG 986. 
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56 Mr Kane for the applicant makes a claim for one day’s pay not paid during the course of her suspension.  On the evidence 
provided to Commission (Transcript p.59-60) and [Exhibits A19 & A20] there is insufficient before me to make a 
determination and I would find that the applicant has not proven her case in this regard.  I would dismiss the application for 
denied contractual benefits.   
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(2) DECLARES that reinstatement is impracticable; 
(3) ORDERS that the said respondent do hereby pay within 14 days of this order, as and by way of compensation, 

the amount of $14,100.65 to Marie Louise Ashworth, less any taxation that may be payable to the 
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(4) ORDERS that the said respondent do hereby pay within 14 days of this order, as and by way of injury, the 
amount of $3,500.00 to Marie Louise Ashworth; 
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Reasons for Decision 
1 This is an application made pursuant to s.29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”).  The applicant Mr Gary 

Beale was employed, he says, as a Private Estate Manager between 15 November 1999 and the date of his termination being 9 
June 2003.  The property of 142 hectares is known as “Lake Retreat”, near Gidgegannup.  The property is owned by the 
respondent company and Mr Michael Coleman is the Managing Director of the respondent.  He entered into a contract of 
employment with Mr Beale [Exhibits A6 and A7].  The respondent says that Mr Beale was responsible for general 
maintenance on the property.  Mr Beale in his application sought reinstatement.  He says at paragraph 20 : 

“Throughout my 4 years of service I have always demonstrated total commitment, dedication & loyalty to my employer, 
often working on projects together, side by side.  I believed that we had formed a strong working relationship and was 
therefore stunned by my employer’s decision to terminate me, following what I considered to be only a minor incident. 
This decision was made without my being given any prior warnings or reprimands.  The following day I telephoned my 
employer to seek confirmation of my termination.  This was given verbally.  However, my request for this to be put in 
writing, along with the reason for it, was refused.” 

2 The respondent in their notice of answer and counterproposal says that there has been no dismissal and hence there is no 
jurisdiction for the Commission.  The respondent says as follows:  

“1. The respondent did not dismiss the applicant, and accordingly the Commission does not have jurisdiction to 
determine this matter: 
(a) on 9 June 2003, Mr Michael Coleman (“Mr Coleman”), the Managing Director of the respondent, had a 

discussion with the applicant; 
(b) after counselling the applicant in relation to the conduct as described at item 8, Mr Coleman told the 

applicant that: 
“it may be appropriate for (the applicant) to start looking for alternative employment”; 

(c) the applicant responded by shouting at Mr Coleman, and saying words to the effect: 
“If that’s the way you feel, then I’ll leave now”; 

(d) the applicant then left the workplace and did not return. 
2. The applicant left his employment with the respondent.  There is no “dismissal” for the purposes of section 

29(1)(b)(ii) of the Act.” 
3 In the alternative the respondent says that given the applicant’s behaviour in abusing Ms Weaver (a fellow employee), twice 

shouting at Mr Coleman, and failing to follow lawful direction for the applicant to leave the property, Mr Beale’s behaviour 
constituted serious misconduct.  In light of him (Mr Beale) previously being counselled for similar behaviour Mr Beale’s 
conduct warranted summary dismissal or alternatively dismissal on notice.  Mr Beale was paid salary in lieu of notice up to 30 
June 2003. 

4 Evidence was given by the applicant himself and for the respondent by Mr Coleman, Mr Michael White, a horticulturist who 
worked for the respondent, and Ms Leanne Weaver, a gardener with the respondent. 

5 The matter concerns a series of incidents that happened on 9 June 2003.  At that time Mr Coleman and Mr White were 
working together on the property.  Ms Weaver was in a vehicle and watering plants approximately 50 to 80 metres away up the 
hill from Mr Coleman and Mr White.  Mr Beale and Mr White both share responsibilities, albeit separate responsibilities, for 
work on the property.  It is the case that both had given Ms Weaver instructions about watering the plants and the manner in 
which to do so.  These instructions were not identical and Ms Weaver was following the approach suggested by Mr White.  
This difference is not important to the decision other than it quite clearly caused Mr Beale concern when he drove up and saw 
Ms Weaver watering the plants in a manner not as directed by him.  He was not aware of any altered instruction by Mr White.  
Ms Weaver was in a vehicle at the time.  Mr Beale approached Ms Weaver in an angry manner and it is common evidence 
grabbed the hose from her, unscrewed the nozzle and threw that in the car across her body.  Mr Beale spoke to her so loudly 
and aggressively that he was heard, albeit not necessarily distinctly, by Mr Coleman and Mr White some 50 - 80 metres away.   

6 Mr Beale then drove off heading in the direction of Mr Coleman and Mr White.  He was flagged down by Mr Coleman who 
complained to him about the manner in which he had spoken to Ms Weaver.  Mr Beale acted in a loud and angry manner 
towards Mr Coleman.  He did not appreciate being challenged by Mr Coleman about his behaviour.  Mr Coleman says that Mr 
Beale swore at him albeit this is contested.  It is clear that Mr Beale did use words which were offensive to Mr Coleman.  
Mr Coleman advised Mr Beale on more than one occasion to calm down and to go home.  Mr Beale rejected this indicating he 
had work to do and drove off.   

7 Mr Coleman later saw Mr Beale and asked to talk to him.  At that stage Mr Coleman suggested that it was time for Mr Beale to 
look for other work.  Mr Beale took this as an indication that he was dismissed and left the office.  I will return in some detail 
to the evidence about this.  Mr Beale left the office.  In his evidence Mr Beale says he contacted Mr Coleman the next day and 
subsequently they corresponded.  This is an adequate summary of the events on that day. 

8 The correspondence post dismissal is as follows: 
Letter dated 16 June 2003 [Exhibit A2] from Mr Beale to Mr Coleman: 

“I have spent the last seven days replaying the events of the afternoon of Mon 09.06.03, which led to your decision to 
terminate my employment.  I still remain at a complete loss to understand how you can justify the harshness of the 
decision you made, without any prior warning or formal discussion and in light of the commitment, hard work and total 
dedication I have shown to the Lake Retreat project throughout my employment.  
I also felt it was necessary to put in writing my understanding of the situation as it currently exists:- 

1. Following your verbal confirmation during our telephone discussion on the morning of Tues 10.06.03, I 
understand termination of my employment was effective as of Mon 09. 06.03 (PM).  

2. I am of the understanding that you do not require me to work out any period of Notice and that you have 
instructed Helen to pay me as per usual on the fortnight ending 20.06.03 and then I am to be paid to 30.06.03, at 
which time I will be paid any other entitlements, such as untaken annual leave/leave loading etc. 

3. I have use of the company vehicle (Ute) to 30.06.03.  
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I seek your written confirmation of the above and, if possible, a better understanding as to how I now find myself in this 
position.  
I am unsure whether you will consider it appropriate to provide me with a written work Reference, but I would appreciate 
your consideration of this request at your earliest convenience.  In the meantime, I am preparing the information 
regarding the recent tree sales as requested and will be forwarding it forthwith.” 

Letter dated 18 June 2003 [Exhibit A3] from Mr Coleman to Mr Beale: 
“The understanding in points 2 and 3 of your letter are confirmed. In relation to item 1, I point out that it was my 
suggestion that you should consider seeking employment elsewhere. Your instant response was that if I felt that way then 
you would resign immediately, which position I accepted. By your action you ceased employment as of the date 
nominated by you. 
I am quite prepared to provide you with a written work reference. If you wish to supply me with a draft, I will arrange for 
Helen to have one prepared.” 

Letter dated 23 June 2003 [Exhibit A4] from Mr Beale to Mr Coleman: 
“Further to my letter dated 16.06.03 and your reply of the 18.06.03. Your statement that I resigned my position and was 
not in fact dismissed by you, is wholeheartedly denied.  At NO time have I resigned, or tendered my resignation to you. 
Furthermore, I find your suggestion that I supply you with a draft from which you will prepare my work Reference, most 
unusual to say the least!” 

9 I will deal shortly with the key evidence that I consider important to this matter.  However, I have no issue with the credibility 
of any of the witnesses and the evidence given.  I am confident that each witness came forward and was direct and open in 
their evidence and under cross examination.  There are key differences in the evidence of Mr Coleman and Mr Beale.  I did not 
consider these differences are anything more than a difference in recall about conversations that were had in heated 
circumstances. 

10 I do not seek to recite all the evidence of Ms Weaver.  Her evidence at transcript p.107 is clear as follows: 
“Okay?---So I was only watering in the plants for about 10 minutes when Mr Beale came past and approached me.  He 
got out of the ute.  He was very angry, very upset, the - - the fact that I had not taken the nozzle off the hose.  He – 
And how - - how was he - - I suppose had - - what - - how was he speaking?  Was he speaking softly or loudly 
...(indistinct)...?---Very aggressively.  He yelled at me and he said that - - "why doesn't anyone fucking listen to me?"  
Basically, yes, he was - - trying to think now, sorry.  He said to me "Why doesn't anyone fucking listen to me?  No one 
ever fucking listens to me" and he took the nozzle off the end of the hose, threw it in the ute, past me, and went to leave.  I 
tried to explain myself and he got back into the vehicle and drove off.” 

11 Ms Weaver said that Mr Beale came back to see her about half an hour after the incident and apologised for his behaviour.  She 
simply replied there was a misunderstanding and he agreed.  She says Mr Beale was simply more stressed at the time of the 
incident and she thought this was because of the presence of Mr White and Mr Coleman because Mr Beale liked to be in 
control of the place.  She says it was “his baby”, referring to the property. 

12 I pause here to say this last statement of Ms Weaver is exactly the impression I formed of Mr Beale at hearing.  He was 
immensely proud of the work he had achieved at Lake Retreat.  He considered that he had worked very hard to achieve good 
results and liked to be in control of the place.  Mr Coleman also spoke to Ms Weaver later.  Ms Weaver told Mr Coleman that 
Mr Beale had spoken to her in similar terms in the past.  She indicated that she did not take it to heart and she just got on with 
the job.  She was not overly concerned about it.  She said she noticed that Mr Beale got stressed when Mr Coleman came on to 
the property.   

13 I turn then to the evidence concerning the two incidents on 9 June 2003.  In respect to the first discussion between Mr Coleman 
and Mr Beale an adequate summary of the relevant evidence is as follows:  
Evidence in chief – Mr Beale 

“He asked me that - - what was the problem and I didn't need to speak to Leanne like that and, you know, do I have a 
problem with something and I said "Well, no".  He said "Well, it sounds like you've got an attitude problem" and I said, 
you know, "I'm just tired, frustrated, bad day".  I then got - - I started to move and I got out of the car and the car moved 
forward and it hit a - - we've got street posts on the side of the road, marker posts, white ones, and I knocked one of them 
with the vehicle accidentally, so I ended up getting out of my vehicle.  When I got out of the vehicle, Mr Coleman says "I 
think you'd better cool down and go home and think about what you've got to say".  I then turned around and said to him, 
you know, "I'm just tired and I felt like you seemed to be pushing me, pushing me all day, every day.  You push both of 
us", because Michael White was in the same vicinity as us, and we felt - - I felt like a machine. 
And he said "I think you'd better calm down and think about what you've got to say.  Go home and think about what you 
say".  My response to that straight away was "I've got nothing more to say.  I've said what I wanted to say.  I've got work 
to do" and I drove off calmly.  I didn't - - I just drove off. (Transcript pp.10-11) 

Cross examination – Mr Beale 
Would you agree that during this discussion with Mr Coleman you became agitated and fairly aggressive?---I became 
loud but I wouldn't say "aggressive".  No. 
So you were shouting at Mr Coleman?---I was raising my voice at him.  Yes. 
And this was in response to him saying that what he'd seen done with Ms Weaver was completely unacceptable and 
inappropriate?---And apart from what else he said. (Transcript pg. 27) 
Is that the case?  Now, do you recall Mr Coleman coming up to you and telling you that you'd better cool down?---Yes. 
And that he wanted you to go home and cool off?---Yes. 
In fact he told you that twice, didn't he?---I don't know. 
So you don't disagree that he told you that twice, to cool down and go home and cool off?---I don't know how many times 
he - - he told me but I do recall that he did tell me. 
You recall he did - -?---I did recall - - I do recall, yes. 
And it may have been more than once?---All right.  Might've been. 
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Okay.  And do you agree that your response to that suggestion was that you didn't want to go home, that that was the 
response that you gave to Mr Coleman?---I - - no. 
In fact the statement that you made, Mr Beale, was "I don't want to go home and I don't fucking intend to".  Isn't that the 
case?---No. (Transcript p.28) 

Evidence in chief – Mr Coleman 
Now, you've given evidence that Mr Beale was in the car when he pulled up and you've given evidence as to his response 
and in paragraph 20 you refer to him shouting at you.  Do you recall exactly what he was shouting at you at that stage 
when he was still in the car?---No, I can't - - it was just sheer aggression and the words said - - something about "It's like 
you to fucking come up here" and - - and "You work us like a bloody dog, then you go back down to - - to Perth and have 
a holiday" and he acknowledged that I did work hard when I was on the property but the assertion that, you know, I work 
everyone like a bloody dog and then I go back for a holiday - - I took great umbrage at that, particularly as I work hard 
back in Perth too.  I don't just go back and have a holiday (Transcript p.52). 
Okay.  And you've given evidence that you told him that "you'd better cool down" and that you want him to "go home and 
cool off", at paragraph 23 and again at 24.  Do you remember how many times you actually said that to him?---Oh, at 
least twice and - - and I made a point of this because I didn't want this to develop into something that he might regret later 
and I actually said that to him.  I said at least twice - - it could've been three times but it certainly - - I'm absolutely 
positive I said to him "Look, Gary, I think you'd better settle down, I think you'd better cool down and my suggestion - - 
you go home and cool off because you might regret something that you say later".  Later on I said virtually the same 
thing.  I said "Look, Gary, I want you to go home, settle down, cool down and think seriously about what you're doing". 
Right?---And then his response to me is? "Well, I'm not fucking going home and I'll - - you know, and I don't fucking 
want to go home". 
And can you recall whether those were the exact words that he said?  Are you - - are you fairly confident - -?---Yes, I am.  
Yeah, yeah, and quite clear about that.  Two things:  He said "I fucking don't - - don't want to go and I fucking don't 
intend to go home" (Transcript p.53). 

Cross examination – Mr Coleman 
Right.  And Gary said to you that he was frustrated, tired, that he was having a bad day?---I don't recall the having a bad 
day - - or words - - no, not at all.  I think he said he was tired and then he launched in - - if I remember correctly about this 
concept, of saying "It's all right for you", you know, and then - - words to that effect, for me coming up here and having - 
- and then going home for a holiday.  I'm pretty (Transcript p.67). 
And that - - that Gary - - Gary then said that - - that you made - - made him feel like machines, pushing him harder and 
harder?---Yes.  The words I seem to recall there were that at some point in the incident - - this occurrence of this incident, 
he said something - - "It's all right for you", he said, "You bloody come up here", he said, "You work us like a dog" and 
he said "I acknowledge that you work hard with us", he said, "Then you go back home and have a holiday" and he said 
"You don't understand - - you treat us like machines" and I was deeply affronted at that because that's totally untrue. 
Okay.  And when you - - in the course of this conversation when you said to Gary that he should go home, cool off, think 
about what he's saying, didn't he respond to you and say "Well, it's not necessary.  I've said all I need to say"?---I don't 
recall the latter part of it.  The words that I recall distinctly were just simply this:  "I don't want to go home and I don't 
fucking intend to go home".  And he was extremely aggressive and agitated about it (Transcript p.68) 

Examination in chief – Mr White 
As he came towards us, Mike just stopped Gary and asked him, Mr Beale - - asked him what was being said, why he was 
yelling at Leanne or why he was swearing, something to that effect.  Gary just said "I haven't been.  I didn't say anything 
bad to her".  Gary, Mr Beale, reversed the four-by-four up - - went - - tried to go down a slip road, but it's got a bad 
turning circle on it, hit a post, knocked that out.  He jumped out of the vehicle, grabbed a shovel, tried to fix the post back 
into the ground.  At that point Mr Beale - - Michael wasn't far away.  Mr Coleman wasn't far away and Mr Beale started 
yelling, or certainly having a go at Mr Coleman, saying "I'm not a machine.  I can't take this much more.  You work me 
like a dog" and just - - Mr Coleman said to him "Look, Gary, you'd better cool off".  He took the shovel off him.  Mr 
Coleman suggested he go home, think about what he was saying.  Mr Beale grabbed the shovel back off Mr Coleman and 
then again Mr Coleman said "Go home and think about what you're saying.  Just think about it".  Mr Beale said "No.  I've 
got work to do" and he drove off, back onto the site somewhere. (Transcript pp.87) 

Cross examination – Mr White 
You recall Gary saying "Yeah, I'm frustrated, I'm tired.  I'm having a bad day"?---No. 
He could've said that?---But he wouldn't have had time.  He only responded very quickly in a couple of things and then 
backed up. 
So one or two exchanges between them and then he was gone?---Well, yes, as far as I remember.  Yeah. 
But you do recall him saying that "you treat us like machines, pushing us harder and harder"?---Yeah, because he had 
jumped out of the vehicle - - that was when he came around to the slip road - - (Transcript pg 93) 
In the - - let me just go back to this exchange that you - -you heard between Mr Coleman and Gary Beale.  You said Mr 
Coleman in the course of that conversation suggested that Mr Beale go home and cool off and you indicated that Mr 
Beale's response was that, no, he had work to do?---Yes.  That's correct. 
When you gave your evidence you indicated that you didn't hear swearing in that - - in that conversation?---I don't 
remember it, no. 
Mr Beale gave evidence that he had a raised voice when he was talking to Mr Coleman at this time but that he wasn't 
yelling and shouting.  Would that be fair?---Well, wasn't shouting.  He was pretty - - yeah, pretty raised voice.  He was 
very angry. (Transcript p.94) 

14 In respect to the second discussion between Mr Coleman and Mr Beale an adequate summary of the relevant evidence is :  
Evidence in chief – Mr Beale 
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I walked into the house calmly, yeah, and Mr Coleman said "Have you got a minute?" and I says "Yeah.  Hold on a 
minute.  I'll just go and turn my vehicle off".  I left the vehicle, went back - - turned the vehicle off, went back into the 
house.  He said "Look, I can't have you talking to me like that".  I says "I'm sorry.  You know, I'm just frustrated, tired".  
He said "Look, we can't go forward from this, Gary.  I can't have you talking to me like that.  You can't talk to the staff 
like that, and employees".  And I went, you know - - and he said, you know, "I think you'd better look for alternative 
employment".  My response to that, at his tone of voice, was "So 4 years of putting your heart and soul into the job and 
making something out of nothing means nothing to you" and he went "No" and I was dumbfounded, shocked, absolutely 
gobsmacked, absolutely.  And I said to him "Well, what more can I say?" and I got up and I walked out, put my boots on 
and walked back to my vehicle. (Transcript p.12) 

Cross examination – Mr Beale 
And when you went into the house, do you agree that Mr Coleman took you aside and basically advised that your 
behaviour earlier that day was completely unacceptable?---Yes. 
And he advised that on the basis of that behaviour he was both disappointed and hurt in relation to the comments that had 
been made to - - do you agree that that's what he said?---Yes. 
Okay.  And in relation to what you say is his decision to dismiss you, you've given evidence that the words that were used 
by Mr Coleman were, and I'll quote you, "I think you'd better look for alternative employment".  Is that the case?---Yes, 
in those words, in those similar words.  Yes. 
So those weren't exactly the words which were used, were they?---He said it was "in the best - - in the best interests", "I 
think you'd better look for another job". 
Wasn't it the case that the exact words that were used were that it may be appropriate for you to seriously consider 
looking for alternative employment?  Would you agree that those were the words used?---No. (Transcript pg 30) 
And would you agree that you've - - that your response to that proposal was not as you put it this morning but actually "If 
that's the way you fucking feel, I'll fucking go now"?  Do you agree saying those words?---No. 
So you don't agree saying those words?---Not at all. 
Okay.  And you don't agree that you stormed out of the house?---No. 
Okay.  Do you recall hearing the words spoken by Mr Coleman, "If that's your decision, I will have to accept it"?---No. 
Now, isn't it true that you left without further comment in relation to that?  After - - after saying those words, you simply 
left.  There was no discussion of your - - your history at the - - at the firm or nothing - - nothing else.  You simply said 
those words and left, didn't you, Mr - -?---No. (Transcript p.31) 

Evidence in chief – Mr Coleman 
Right.  And going to 5 pm or the end of the day when Mr Beale came to the house, you've given evidence as to exactly 
what you recall saying.  Can you describe your demeanour at that time toward Mr Beale?  Were you aggressive or - -?---
No.  I think I was reasonably well controlled.  I had a couple of hours or so to think about this and I was really, really 
perturbed because I hadn't sort of experienced this degree of aggression before but I recognised that it was a culmination 
of a lot of things that had been happening.  But I tried to be really rational about it.  I sort of thought about what I was 
going to say to Gary and it was along the lines of what I've said in there - - is that I told him that firstly the way he dealt 
with Lee was totally inappropriate, totally unacceptable and I would not stand for it, it was just not on, and then I said 
even more so I was hurt by the aggression that he - - he showed towards me in front of other staff and the hurtful things 
he said to me on - - in that incident and I - - I really was very, very upset about it.  I've not seen - - and I don't expect to be 
treated that way when I think that I've been, in my mind, a pretty good employer and that just, I said, is not on and his 
response was to get even more aggressive about it. 
……………. 
Right?---I said I think to him - - I said our relationship has been impaired and that he should seriously think about seeking 
alternative employment and there's no question in my mind the inference was that it was not a dismissal at that point, 
absolutely.  I said it's a time that he should consider seeking alternative employment, and if that had taken 3 months that 
wouldn't have bothered me, but I could see that our relationship was at that stage impaired and I could see no 
improvement despite the previous counselling that was going on and some of the reports that were coming back to me 
from other people. 
……………….. 
Were you willing to listen to Mr Beale at that stage?---If he'd have given me - - let's say even if he'd said to me "Look, 
I've got an illness in the family", "I've just - - something has really upset me" or - - or whatever it was, something serious 
that would justify that behaviour, I'm sure I'd be the first bloke to say "Okay, let's sit down and talk about it" but all - - 
straight after I said that, it was an instant - - like an explosion and said - - and I - - I repeat, he said "If that's the way you 
fucking feel about it, I'll fucking go now" and he stormed off out through the bloody door.  Excuse my - - the language.  
Through the door, and as he went through the door, down the steps, I went to the door and I said "Gary, if that's your 
position, I'll have to accept it" (Transcript pp. 53-55). 

Cross examination – Mr Coleman 
Okay.  And when he came to the house you indicated to him that his behaviour was not acceptable, specifically the way 
he spoke to you was not going to be tolerated?---There were two sides to what I - - I wanted to talk to him and did talk to 
him about.  I said firstly - - I said "The way that you dealt with Lee this afternoon was totally inappropriate, totally 
unacceptable" and words to that effect.  And then I said "I also take great hurt and umbrage at the way you spoke to me 
personally, I've taken a deep hurt about it, and particularly in front of other staff" (Transcript p.69). 
You say "We can't move forward from here"?---I have no - - no question in my mind about it.  I felt that - - that when I 
said to him on the - - the last words that I said to Gary on that evening were, and the effect was, "I - - I should think it's 
appropriate you seriously consider looking around for alternative employment" and then he exploded, literally exploded.  
He was around that side of the kitchen table and he said to me - - as he came around, he said "If that's the fucking way 
you feel about, I'll fucking go now".  He stormed out of the door and as I - - as he went out the door, down the steps, I 
went to the door and said "If that's your position - - if that's you're decision, Gary, I shall have to accept it" and that was 
the last I saw of him, full stop. (Transcript p.70) 
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15 I have outlined much of the evidence about the two discussions to display the flavour of the exchanges and the different 
recollections of them.  From the evidence in total the following issues are clear to me. 

a) Mr Beale was warned some five months prior to his dismissal regarding his demeanour or attitude with staff. 
b) Mr Beale acted in an aggressive and loud manner in dealing with Ms Weaver on 9 June 2003.  He swore during a 

heated outburst towards her.  He also threw the nozzle across her body into the car.  She was not damaged or 
harmed in any way.  She was not overly concerned about the incident.  She had previously observed Mr Beale 
operating in such an inappropriate way at times when he seemed to be stressed.  Mr Beale apologised to her shortly 
thereafter for his behaviour. 

c) Mr Beale acted in a loud and aggressive manner towards Mr Coleman when challenged by Mr Coleman about his 
behaviour towards Ms Weaver.  Mr Beale did not swear at Mr Coleman however he abused him personally by 
saying amongst other things “you work me like a dog”.  Mr Beale refused to go home and cool off as directed by 
Mr Coleman. 

d) On 9 June 2003, later in the day, Mr Coleman advised Mr Beale that it was time he should look for another job.  Mr 
Beale took this to mean he had been dismissed.  He became agitated towards Mr Coleman and said words to the 
effect that he would leave immediately.  He then left the property. 

e) Mr Beale contacted Mr Coleman the following day to query Mr Coleman in terms of why he had been dismissed.  
Mr Coleman confirmed that Mr Beale did not have to work out his notice to 30 June 2004.  

16 Mr Carthew in his closing submission says that the two main authorities in respect of this matter are the decision of The 
Attorney General v Western Australian Prison Officers Union of Workers (1995) 75 WAIG 3166 and the question of whether it 
can be said “did he trip or was he pushed?”  The other decision is Cargill Australia Limited, Leslie Salt Division v The 
Federated Clerks Union of Australia Industrial Union of Workers, WA Branch (1992) 72 WAIG 1495.  This case goes to the 
question of whether the employer had been guilty of conduct which is a significant breach going to the root of the contract 
which entitles the employee to accept the breach and leave.  He says Mr Coleman simply indicated to Mr Beale in the second 
discussion on 9 June 2003 that Mr Beale should begin looking for alternate employment.  He submits that at this point 
Mr Beale had a number of options.  He could have provided an explanation for his actions.  He could have disagreed with Mr 
Coleman’s proposition and with Mr Coleman’s version of events that day.  He could have asked Mr Coleman to reconsider his 
proposition.  Mr Beale instead exploded, swore at Mr Coleman and walked out.  He said Mr Beale was shown the precipice by 
Mr Coleman however, by his words and actions he chose to jump straight over the edge.  Mr Beale did not try to see if he 
could get his job back or try to confirm whether or not there were other options available to him.  Mr Beale by storming out 
resigned his employment.   

17 Mr Carthew submits that if the Commissioner finds that Mr Beale was dismissed then his dismissal was entirely fair and 
reasonable.  He submits that Mr Beale’s employment and his attitude to staff had been raised with him in the past.  Mr Beale 
recognised that there was a problem and he recognised that he had to work on it.  The evidence shows that in essence nothing 
changed in the months that followed.  Mr Coleman needs to rely that Mr Beale will supervise staff properly when he is not at 
Lake Retreat.  Mr Coleman attends the property regularly but is frequently absent.  Mr Beale was paid out his contractual and 
statutory entitlement for notice.  Mr Beale swore and acted aggressively towards a fellow employee.  He acted badly and 
aggressively towards Mr Coleman.  Mr Beale failed to follow a lawful direction to cool down which was given to him twice by 
Mr Coleman.  Instead he shouted and swore at his employer.  Mr Carthew submits that the general principle is that if swearing 
and abuse is commonly acceptable in the workplace and it is ordinarily acceptable that it may not be grounds for dismissal, 
however, if it is not deemed acceptable at the workplace it is a different matter (Boilermakers’ and Blacksmiths’ Society of 
Australia, Newcastle Branch, No.4 v Broken Hill Pty Co Ltd (1968) 37 AILR).  Mr Carthew also refers to the decision of 
Byrnes v Traloar & Others (1977) 77 IR 332.  He says this is authority for the fact that to challenge the authority of a manager 
and abuse a manager is grounds for dismissal.  Mr Carthew submits that there was a continuing problem with Mr Beale that 
had built up over time. 

18 Mr Carthew submits that it was a wilful refusal on the part of Mr Beale not to go home as directed by Mr Coleman.  He refers 
to the decisions of  Adami v Maison de Luxe (1924) 35 CLR 143 and Carla D’Agostino v P & O Food Services Pty Ltd (1998) 
78 WAIG 1393 

19 Ms Boots in closing submission says that Mr Beale was constructively dismissed.  She refers to the decision of Eileen Maria 
Yopp and Advanx (Gosford) Motor Service Pty Ltd (1999) NSW Industrial Reports at 209.  She submits a summary dismissal 
cannot be cured the following day by changing the complexion of what occurred to a termination with notice.  Ms Boots 
submits there was no grounds for summary dismissal.  Mr Coleman did not investigate the reason for the outburst.  Mr 
Coleman’s primary concern at 5 o’clock when he spoke to Mr Beale a second time was that Mr Coleman was offended by 
what Mr Beale had said to him earlier in the day.  Ms Boots submits that there was an overreaction on the part of Mr Coleman 
to the incident.  The direction to go home showed a lack of confidence in Mr Beale and was not an appropriate measure of 
response given that Mr Coleman had not investigated the matter further.  Ms Boots submits that the former counselling of Mr 
Beale was not in any way a formal counselling and there was no follow up.  Ms Boots submits that if Mr Beale had remained 
employed he would have earned approximately $16,000 less $6,000 he earned in income since he was dismissed.  If 
reinstatement is deemed to be not practicable by the Commission then this amount is sought in compensation. 

20 In terms of whether Mr Beale was “pushed” or alternatively “jumped” there can be little doubt that the termination was at the 
instigation of the employer and hence Mr Beale was dismissed from his employment by Mr Coleman on 9 June 2003.  I so 
find.  In fact Mr Coleman says under cross-examination: 

Would - - yeah.  Would it be reasonable to say that if someone - - someone was saying to look around for other 
employment, that they felt that their job was finished?  Would that be reasonable?---In that absolute sense of the word, 
probably, yes. 
MS BOOTS:  So - -?---It's the question of the time frame that I would query. 
Mm?---I can say unreservedly there would be no question where I would have someone cease employment without an 
adequate opportunity to find something else.  That's not my style and never will be.  If Gary had said to me "I'll find a job.  
It'll take me 6 months", I'd have said "That's fine".  But it's equally? to say I was deeply hurt and I felt that our 
relationship, which had been close, had been impaired and it was the culmination of a lot of things that had been building 
up for some time (Transcript pp.78-79) 
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There is no suggestion that Mr Beale was intending to leave his employment.  It is the case that he took great pride in the 
developments at Lake Retreat and his role in them.  He did not initiate the second discussion with Mr Coleman on the day of 
his dismissal.  Mr Coleman asked to speak to him.  Mr Coleman told Mr Beale that he did not appreciate the way he had 
spoken to him and to Ms Weaver.  Mr Coleman then by his own account [Exhibit R1] said it: 

“may be appropriate for (him) to seriously consider looking around for alternative employment.” 
“I wanted Beale to get the message that his behaviour was completely unacceptable, and on the basis of this behaviour, he 
should begin looking elsewhere for work.  My intention was for Beale to continue working at Warragoon, and to look for 
work over the ensuing weeks and months.  I did not wish to place Beale in a situation where he was out of work.  Indeed, 
if Beale had provided an explanation for his behaviour, and had discussed the matter with me, I would have been willing 
to listen, and consider the options that were available to us.” 

21 The sequence of the discussion is clear and the intent must be clear.  It meant that Mr Beale would not be working at Lake 
Retreat in the future.  I do not need to explore further the different accounts of what was said.  The precise wording and the 
differences contained therein do not alter the intent of the message and that is that Mr Beale was to end his employment with 
the respondent.  Mr Beale was being dismissed.  It is submitted by Mr Carthew that Mr Beale then had various alternatives.  It 
is easy to see why Mr Beale did not pick up on any of these, if in fact they were available, because the intent of the words he 
heard meant that he was being dismissed.  He conveyed this understanding to Mr White shortly thereafter.  Mr Beale after 
having been dismissed became angry with Mr Coleman.  He could not believe he was being dismissed.  He then left the 
premises. 

22 The exchange did not start as a discussion or counselling of Mr Beale.  It started by Mr Coleman giving Mr Beale a reason 
why he was being dismissed and then dismissing him.  If Mr Coleman was open to options whereby Mr Beale could have 
retained his employment then he should have commenced with that approach.  Alternatively, he might have sought an apology 
from Mr Beale and demanded that Mr Beale apologise to Ms Weaver (Mr Beale had already done so earlier in the day).  It is 
clear from Mr Coleman’s own words that he was greatly offended by Mr Beale’s abuse of him.  The personal remarks which 
Mr Beale had earlier made towards him were hurtful to Mr Coleman and obviously abusive.  Indeed it is my clear impression 
of Mr Coleman’s evidence at hearing that this personal affront was the source of Mr Beale’s demise.  Mr Coleman could no 
longer work with a man who had spoken such words to him and in that manner and in front of other staff.  He considered that 
he was a good employer and worked hard also at the property.  Ms Weaver supported this view.  

23 It should be noted also that Mr Beale had a conversation with Mr Coleman the next day.  This is covered by Mr Beale in his 
evidence and referred to in Mr Beale’s letter of 16 June 2003 as a “confirmation” of his dismissal.  In other words there was no 
scope to extend the relationship or give Mr Beale extra time at work in which he could find a job.  The only approach adopted 
was that Mr Beale could be paid notice in lieu until 30 June 2003 and the use of the company vehicle until then.  The offer of 
the vehicle was a measure of generosity on the part of Mr Coleman.  Mr Beale by his own expression could not believe that he 
had been dismissed. 

24 I turn then to the fairness or otherwise of the dismissal (Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ 
Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385).  The background to the events of 9 June 
2003 was that Mr Beale could be stressed and difficult to get along with.  Ms Weaver and Mr White gave some minor evidence 
about this.  I say minor because they did not give the impression that in anyway they could not work with Mr Beale or that his 
behaviour was a source of great concern; albeit Mr White says that the workplace is more harmonious without Mr Beale.  It 
was more that his actions made work uncomfortable at times.  Mr Coleman in his witness statement [Exhibit R1] says: 

“Over the past 2 years, I have received intermittent reports from other employees and contractors about Beale’s mood 
swings, his irritability, his gruff manner and his yelling at other employees.  I would occasionally experience this first 
hand.” (Paragraph 36) 

25 He goes on to say: 
“About 5 months before Beale left Lake Retreat, I warned him about his approach to other employees and how he dealt 
with people generally in the course of his work. The meeting came about as a result of discussions with my wife.  My 
wife had told me that she had been advised by certain casual employees, about their difficulties with Beale. 
I asked Beale to join me for a drink at the house at the end of a working day. 
I told Beale that he was a hard worker, but that he had an attitude problem, and needed to adopt better people skills.  I told 
him that he “had a go at people”, and that he was “gruff and irritable” in the way he was dealing with people. I told him 
that he needed to change his behaviour.” (Paragraph 39-41) 

26 Therefore in the space of approximately three and a half years employment with the respondent Mr Beale had on occasion 
exhibited some unpleasantness of attitude and behaviour and needed to adopt better people skills.  He had received counselling 
once over a drink.  There was no suggestion at any time prior to 9 June 2003 that his employment was in jeopardy or that his 
work was substandard.  In terms of his work Mr Beale, who was a senior employee at Lake Retreat and a supervisor of both 
contractors and employees, did not delegate sufficiently to other workers.  In fact, in the words of Mr Coleman: 

“Mr Beale would often work beyond those hours. Beale didn’t appear to want to go home. At least 50 times, I told Beale I 
wanted him to work normal hours”. (Paragraph 54)  

27 It is clear that Mr Beale of his own accord and without extra remuneration worked more hours than he was required to do.  Mr 
Coleman made it clear that Mr Beale did not have to work outside of 8am to 5pm.  It is clear that Mr Beale was a very 
dedicated employee who took great pride in the property.  Mr Coleman goes on to say that: 

“While it was commendable for Beale to stay back and work beyond his ordinary hours, I did not require him to do so.  
What was expected of him at Lake Retreat did not extend beyond a good day’s work within the hours prescribed.” 
(Paragraph 57) 

28 I turn then to the incident earlier in the day between Mr Coleman and Mr Beale.  Mr Beale acted inappropriately toward Ms 
Weaver as I have said.  Mr Coleman witnessed this, albeit I have some doubts about the precise words he says were used by 
Mr Beale toward Ms Weaver.  The better evidence in my view is that of Ms Weaver who was there, not some 50 to 80 metres 
away, and who the words were directed to.  I also have doubts about the respective accounts of Mr Coleman and Mr Beale as 
to the words which were used in their exchange immediately after the incident with Ms Weaver.  The better account, having 
heard the evidence, is that of Mr White who was at all times in close proximity during a loud exchange and he was not part of 
that exchange.  In my view it is more likely that his account, unaffected by being a participant in the heated exchange, is more 
reliable. 
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29 Mr White has a different recollection to that of Mr Beale and Mr Coleman.  He says that Mr Beale did not swear at Mr 
Coleman.  In his view Mr Beale was told by Mr Coleman to go home and cool off and Mr Beale said to Mr Coleman words to 
the effect that he worked him like a dog and he was not a machine.  From all accounts the exchange was an angry one on the 
part of Mr Beale and was loud on the part of both Mr Beale and Mr Coleman.  

30 The exchange was quite brief, even though Mr Beale had to right a pole which his vehicle had dislodged, and understandably 
both upset and offended Mr Coleman.  The real question then is whether, against the background of the employment 
relationship which I have expressed, the legal right of Mr Coleman to dismiss Mr Beale could be said to have been exercised 
so harshly and oppressively as to amount to an abuse of that right (see Kennedy J @ p.387 In Undercliffe (op cit)). 

31 Mr Carthew submits that Mr Beale’s actions warrant summary dismissal.  This would mean that Mr Beale’s hot headed actions 
would have to be seen as going to the root of the contract; to have damaged the employment relationship so fundamentally.  
The Commission is referred by Mr Carthew to the decision of the Court of Appeal of the NSW Supreme Court in Byrnes v 
Treloar.  In that decision Stein JA says @ p.335 as follows: 

“It is clear that an employee may be summarily dismissed if she or he has acted in a manner which is incompatible with 
the employees’ duty, inconsistent with her or his duty to the employer or in a manner which is destructive of the 
confidence between the parties, Blyth Chemicals Ltd v Bushnell (1953) 49 CLR 66 at 72, 81. 
It is apparent that the appellant refused to recognise the authority of the acting Executive Director (Mr Atterton) as well as 
his authority as President of the association.  Bearing in mind the provocative content of the allegations the appellant 
made against him on 19 October 1992 (and its dissemination by the appellant) he was giving her a lawful direction to 
respond.  In effect, she refused to obey any directions given by Mr Atterton in his capacity as President or in his capacity 
as acting Executive Director.  Her refusal was deliberate and intentional and her failure to obey a lawful instruction went 
to the root or foundation of the contract of employment (Adami v Maison de Luxe Ltd (1924) 35 CLR 143). 
Her conduct cannot be regarded as a merely trivial or mild form of insubordination or as a purely personal dispute.  It was 
a direct challenge to the management of the association.  Under the contract of employment the appellant was responsible 
to the Executive Director.” 

32 It is clear from that decision, and in particular the passage which I have quoted that the facts in that matter are quite different to 
that of Mr Beale.  There has been no deliberate or intentional failure to obey the instruction of Mr Coleman.  There has been no 
slurring of Mr Coleman’s name or reputation more broadly.  The only point that can be said to approximate that is the fact that 
Mr Beale did not go home and cool off, he continued to work.  In the context of the brief and heated exchange which Mr Beale 
had with Mr Coleman I do not find that this amounted to a failure to obey a lawful instruction such as to warrant Mr Beale’s 
dismissal. 

33 The issue then is whether Mr Beale’s action warranted his dismissal on notice in any event, given some earlier concerns about 
his attitude and behaviour and that he had been spoken to about five months earlier for a similar matter.  It is the case that Mr 
Beale’s employment was not at risk because of his earlier behaviour, he was not informed that it was and there is no evidence 
to that effect.  I doubt then that Mr Beale’s behaviour justified anything more than strong counselling and a final warning; 
notwithstanding the clear offence which he caused Mr Coleman.  I pause to say that it is not for the Commission to design the 
penalty so to speak, or to take on the role of the employer in judging this matter.  However, it is the role of the Commission to 
assess whether Mr Beale should have suffered the ultimate penalty, being the loss of his employment, for his hot headed 
actions and intemperate comments to both Mr Coleman and Ms Weaver.  I note that he apologised to Ms Weaver and did not 
apologise to Mr Coleman.  I consider that in the context of the second discussion, which did not commence in a hostile 
manner, there was little opportunity for Mr Beale to apologise before he was in fact dismissed, if indeed he had a mind to.  In 
short I do not consider that Mr Beale’s obvious transgression justified his dismissal and the manner of his dismissal.   

34 For the above reasons I would find that Mr Beale’s dismissal was both unfair and harsh.  I do not consider that Mr Beale and 
Mr Coleman could re-establish a relationship of trust.  Mr Coleman says that there is a small team of workers at Lake Retreat 
and co-operation is essential.  He describes Mr Beale’s behaviour as “simply unacceptable” and refers to the further 
deterioration of relations during the proceedings.  Having seen both parties during proceedings, and mindful that it is a small 
working environment, I tend to agree.  I find that reinstatement is impracticable. 

35 Mr Beale sought to find work following his termination.  He has performed a number of jobs.   He did some irrigation work.  
He set up his own business as a property maintainer and did some fencing work.  In total he earned $5,130 gross [Exhibit A5].  
Counsel for the applicant says that he earned $6,000 during this period and that the total loss is $10,000.  Counsel for the 
respondent says that Mr Beale earned $5,500 during this period.  He says also that Mr Beale’s loss should be reduced as he was 
not likely to remain in any event.  I do not have any evidence upon which to base such a conclusion.  Additionally, if there are 
better figures available then I am not aware of them.  Since 10 November 2003 Mr Beale has worked for a company called 
MaxWest Classics and expects this employment to be ongoing.  He has been paid a net amount of $1,600 for two weeks work.  
Mr Beale says that his remuneration with MaxWest Classics will be the same as the remuneration he received from the 
respondent.  I find that Mr Beale has mitigated his loss.  From the end of Mr Beale’s period of notice with the respondent to the 
time of his commencement with MaxWest Classics is a period of 19 weeks.  Mr Beale’s salary was $40,000 per year and he 
received 9% of this figure in superannuation.  His total remuneration was therefore $43,600 per annum.  If I divide this figure 
by 52 weeks and multiply by 19 weeks I obtain a figure of $15,930.77.  I then subtract the monies earned during this time of 
$5,130 and that leaves a figure of $10,800.77.  This is the figure I would award in compensation, less any taxation payable to 
the Commissioner of Taxation. 
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Result Applicant dismissed harshly and unfairly; compensation awarded 
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Applicant Ms J Boots of Counsel 
Respondent Mr R Carthew of Counsel 
 
 

Order 
HAVING heard Ms J Boots of Counsel on behalf of the applicant and Mr R Carthew of Counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

(1) DECLARES that the applicant, Gary Philip Beale, was harshly and unfairly dismissed by the respondent on the 
9th day of June 2003; 

(2) DECLARES that reinstatement is impracticable; 
(3) ORDERS that the said respondent do hereby pay within 7 days of this order, as and by way of compensation the 

amount of $10,800.77 to Gary Philip Beale, less any taxation that may be payable to the Commissioner of 
Taxation.   

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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Reasons for Decision 
(Given extemporaneously and subsequently edited by the Commissioner) 

1 This is an application made pursuant to section 29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979 (“the Act”).  The 
applicant, Ms Amanda Brinklow alleges that she was dismissed unfairly from her position as a Business Manager from the 
respondent JRM Financial Consultants on 31 July 2003.  

2 The applicant’s claim as per paragraph 24 of her application is as follows: 
“$5,250 Commissions earned for month of July 
$6,447.10 Average commission for 3 mths to be paid for notice give for month of August 
$11,697.10 TOTAL OUTSTANDING 
May $693.63 No super was paid by the company on any moneys received but was deducted to be paid back 
Approx Jun $500 
Approx July $500 
TOTAL OWED & OUTSTANDING ($2,320.95) 
$13,390.73 TOTAL OWED IN WAGES” 

3 On 1 September 2003 the applicant submitted to the Commission what purported to be an amended application with a revised 
schedule detailing the following outstanding amounts: 

Commission $4,273.45 
Prorata Annual Leave $1,902.87 
Sick days on Prorata Basis $561.10 
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Add back Superannuation Deducted $1,171.94 
1 Months Pay in lieu of Notice $5,322.72 
TOTAL $13,232.08 
Less payment made on 21 August $946.64 
TOTAL $12,285.44 

4 In respect of the first issue as to whether there has been an unfair termination, in simple terms if I apply the principles outlined 
in the case of Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch 65 WAIG 385 of “a fair go all round”, it is the case that the applicant sought to terminate her 
employment by giving one month’s notice.  The respondent then chose to terminate the contract and gave 5 days notice.  It is 
not in contest that notice was paid. 

5 The issue before me is whether there has been a fair go all round.  It relates to both parties.  Given the intent of the applicant to 
leave, I find that there has been no unfairness in bringing the contract to an early close.  I am not guided in my decision by any 
comments in relation to performance or errors in documents.  I am guided simply by the intent of the applicant to depart from 
employment at an early stage of employment and it rests solely on that basis.  It does not rest on the credibility of evidence 
given. 

6 I then turn to the contract.  It must be said that the contract underwent some subsequent to-ing and fro-ing, between the parties 
after being initially presented to the applicant.  The bulk of the evidence went to this issue.  It is the case that the contract is 
unamended by either party on the relevant provisions that I am dealing with, relating to leave, superannuation, notice and the 
like, except for one amendment sought by the applicant in respect of notice. 

7 This is the case irrespective of whether the parties had limited discussions, as the applicant says, or alternately, had fuller 
discussions as the respondent would have, particularly inclusive of probation.  The applicant commenced employment and 
saw, on her evidence, the contract some two weeks later.  She amended the contract, and in relation to the relevant provisions 
before me, only amended the notice provision to limit her notice to one week.  In the end she gave four weeks notice of her 
own volition. 

8 For all intents and purposes, a contract can be made on a verbal basis and is binding.  It can be amended on a verbal basis and 
remain binding.  That is not the circumstance here.  At all times it would appear, and I so find, that for the provisions that I am 
dealing with, the contract was effectively agreed between the parties and was binding on the parties.  Let me then go to the 
terms of the contract. 

9 The respondent says that the applicant was under a probationary period at the time of termination.  That cannot be the case.  
Probationary periods are often stipulated in a contract like this to be for a 3 month probationary period.  I find that the 
applicant was under a probationary period but not at the time of termination.  The time of termination is a matter of days after 
the probationary period.  The probationary period would have ended on 28 July 2003, by my calculation.  It is the applicant’s 
unchallenged evidence that she commenced employment on 28 April 2003; not 1 May 2003 

10 Once a probationary period has concluded, it is at an end.  Unless there has been an arrangement to extend that probationary 
period prior to the probationary period concluding.  It is the case that a probationary period is a trial period.  It is part of the 
actual selection process and that is the law (see East Kimberley Aboriginal Medical Service v The Australian Nursing 
Federation, Industrial Union of Workers Perth 80 WAIG 3155).  However, for these purposes, that probationary period had 
concluded. 

11 It is not the case that the employer, and nor is it on a proper reading of this contract to say that the employer, is entitled to 
count the number of working days worked and then extend from there.  I note also, in respect of that, that the employer 
endorsed the applicant’s leave.  They may or may not have been happy with the leave.  I do not know.  But they endorsed the 
leave and it is the evidence uncontested of the applicant, and in fact supported by the respondent, that they paid the leave and 
paid for it by way of advance. 

12 Now, as I say, the probationary period is 3 months as per the contract and it finished on 28 July 2003.  I say that also, as I have 
factored that into my decision in respect of whether this matter could be deemed to be unfair or not.  If the dismissal occurred 
in the probationary period, then the applicant would never have survived the trial or selection process effectively. 

13 The applicant makes a claim for sick leave.  That claim is misguided.  If you look at the actual contract, it says explicitly that 
sick leave will not be paid out when a person leaves the company.  Now, that is a normal and typical provision in any event, 
and so sick leave cannot be payable: 

“3.4 Sick Leave 
You are entitled to 10 days sick leave during each 12 months period of your employment. This leave will accrue pro rata 
on a weekly basis.  Sick leave entitlement does not accumulate from year to year and unused sick leave is not paid out 
when you leave the Company.” 

14 In respect of superannuation, the contract is somewhat more complex.  As I understand the argument, the employer would say 
that the superannuation is absorbed into the 25 per cent, remembering that this is a commission only contract at base.  
Importantly, in clause 2.1.II of the contract, there is an unusual provision which says: 

“2.1 II. Superannuation contribution into the Company of your choice at the rate of 9.0% of the base gross salary (At this 
level of remuneration it is agreed by both parties that the superannuation is at the cost of the employee)” 

15 Now that is an unamended provision in the contract and must stand.  I can only assume, given the nature of the contract it 
being commission only that that is an absorbed rate.  I do not find that there is some additional benefit to be paid.  That claim 
must fall away.  I note also that if I am wrong on that, then the matter is really a matter for the Australian Taxation Office and 
not a matter for this Commission. 

16 Let me then turn to the question of annual leave.  It is the case in the contract, if you look at clause 3, that the employee is 
entitled to 4 weeks annual leave.  The contract states:  

“3.0 ANNUAL LEAVE AND OTHER LEAVE ENTITLEMENTS 
3.0 During each year of your employment you are entitled to 4 weeks (24 days) paid annual leave which entitlement will 
accrue pro rata on a weekly basis. Leave loading will not be paid and any application for leave must be made in writing to 
management. It is based on a first in, first serve basis subject to availability at the time. All leave is subject to 
Management Approval”. 
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The provision is perhaps not common in commission only contracts, but it appears in this contract.  I stress the words “paid 
annual leave.”   

17 Now, if I then go to the manner in which this contract has been operated by the parties, I reiterate my comments during the 
course of the hearing, and that is the respondent is bound by their actions.  They have paid the annual leave and they have paid, 
according to this contract, prior to any claim being made to the Commission, on the basis of the overall earnings, so to speak, 
for the months of May, June and July.  They have not paid specifically on the applicant’s commissions only.  That is the way 
they have sought to operate the contract and they are bound by those actions. 

18 In that sense then, it must be read consistently that annual leave is to be paid annual leave.  The applicant worked for 3 months 
and on that basis the annual leave payable is approximately one-quarter of the entitlement.  So this would be approximately 6 
working days.  The applicant took 3 weeks annual leave, on the evidence.  So in fact 2 weeks of annual leave was not due to 
the applicant and that must be factored into any assessment of amounts that are outstanding. 

19 If I go to the figures, which are uncontested, for the total amount of commission paid, the respondent in their notice of answer 
and counter-proposal say the commission due is $17,520.96.  They deduct from that the amounts paid.  They take account, as I 
understand it, the working days worked, ie. a deduction of some 25.32 per cent.  I do not think that is the way the contract can 
be read or can be calculated.  I think the contract must be read as the total of that period, less whatever has been paid already, 
less the amount of overpayment in respect of annual leave, being 2 weeks, and that I think is a proper calculation of the 
contract.  I reiterate, I say this given the way in which the respondent has in fact operated the contract. 

20 In giving these reasons, I have dealt with the issues in respect of the deduction that the respondent has made from the 
commission.  I have dealt with the issue of annual leave.  I have dealt with the issue of sick leave and I have dealt with the 
issue of superannuation. 

21 In respect of payment of notice, it is the case that the contract indicates that the respondent is entitled to give a week’s worth of 
notice.  Let me go to the specific provision.  It states: 

“1.4 During the Probationary Period, either party may terminate the employment on five working days notice (or by 
payment in lieu of notice if the termination is by JRM Financial Consultants). 
1.5 After the Probationary Period has expired, the Company may terminate your employment by giving you the minimum 
period of notice required by law.  You are required to give four weeks notice if you elect to terminate your employment 
with JRM Financial Consultants.” 

22 The minimum notice required by law is one week, courtesy of section 170CM of the Federal Workplace Relations Act 1996 
and so subject to some calculations by myself, I find no error in respect of that and, as I have indicated, I do not find this to be 
an unfair dismissal whereby somehow the dismissal may be unfair courtesy of inadequate notice. 

23 My reasons then cover all of the amounts or components claimed by the applicant in respect of her letter to the Commission of 
1 September 2003.  In respect of additional amounts that have been mentioned in the course of the hearing, if there is an 
amount of $400 wrongly deducted, then I do not have the evidence to sustain that and that is not an amount that I would find 
has been proven. 

24 In respect of leave loading, there has been some mention made.  I return to the contract.  The contract is explicit at clause 3 and 
states: 

“Leave loading will not be paid and any application for leave must be made in writing to management”.  
25 Hence, under the terms of the contract, leave loading cannot be claimed.  In respect of matters in relation to compensation for 

stress, they are matters that may arise if the Commission were to find that the dismissal was in fact unfair, which I do not.  I 
have also, I note, no evidence in relation to mitigation of loss and that is not a matter in any event that I need to turn my mind 
to in this particular case. 

26 For all the reasons expressed above I would dismiss the applicant’s claim for unfair dismissal. 
27 In order to calculate the amount of commission due, the other parts of the claim not being proven in my view, I have had to 

resort to transcript.  There is no challenge to the amount of commission paid and payable as calculated by the respondent.  That 
figure for commissions is $17,520.96.  The challenge is to the deductions from commission made by the respondent (transcript 
p.8). 

28 The respondent calculates the applicant’s termination pay as follows: 
Total Net (after rebates & adjustments) Income Produced by WCD&CS Consultants (Amanda and 2 other consultants) 
MAY $33,602.64 x 25% = $8,400.66 (Amanda’s pay slip attached) 
JUNE $19,385.00 x 25% = $4,846.25 (Amanda’s pay slip attached) 
JULY $17,096.21 x 25% = $4,274.05 (only just reconciled) 
Total Commission that would 
normally be due if no holidays 
were taken    = $17,520.96 
Total working days for this period is 79 (which includes Saturdays) 
Amanda had a total of 20 days leave 
20 divided by 79 = 25.32% of this period she was away on full pay. 
Therefore she is Due 74.68% of her normal income. 
$17,520.96 x 74.68% = $13,084.65 (Total due to Amanda for 3 mths period including 

superannuation) 
Less actual funds paid to date  $13,246.91 (as per attached payslips) 
Balance payable   (-$162.26) 
Plus 5 days pay in lieu of notice 
Again as per our work place  
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Agreement.  $1,108.90 (($17,520.96 divided by 79 days = 
   $221.78 per day) 
TOTAL GROSS TERMINATION PAY  $946.64   (which as always includes 
   Superannuation) 

29 The amount of leave taken by the applicant was 3 weeks (see cross-examination transcript p.11).  The applicant was entitled 
under the contract to 4 weeks paid leave per annum.  She worked one quarter of the year (3 months) and hence had an 
entitlement to 1 week’s leave.  She was overpaid 2 weeks leave which was to be recouped from her final payment.  In addition, 
she was to be paid one week of notice.  Therefore the deduction from final pay should have been one week only.  She worked 
13 weeks.  Her total commission payments for those 13 weeks was $17,520.96.  Therefore one week of commission as a gross 
figure is $1,347.77.  The gross funds paid to her were $8,400.66 plus $4,846.25 plus $946.64; i.e. a total of $14,193.55.  The 
gross total should have been $17,520.96 minus $1,347.77; i.e. a total of $16,173.19.  If I then subtract the two totals I am left 
with a figure of $1,979.64 gross less any tax payable to the Commissioner of Taxation.  This is the sum I would award in 
contractual benefit to be paid within 7 days of the order. 

 

2004 WAIRC 11281 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AMANDA ANNE BRINKLOW 

APPLICANT 
 -v- 
 JRM FINANCIAL CONSULTANTS - LUCA MIRCO 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE OF ORDER TUESDAY, 27 APRIL 2004 
FILE NO APPLICATION 1205 OF 2003 
CITATION NO. 2004 WAIRC 11281 
 
 
Result Claim for unfair dismissal dismissed 
 Claim for outstanding contractual entitlements granted in part 
Representation 
Applicant Mr R Brinklow as agent 
Respondent Mr C Browning as agent 
 
 

Order 
HAVING heard Mr R Brinklow on behalf of the applicant and Mr C Browning on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

1) THAT the applicant’s claim pursuant to s.29(1)(b)(i) that she had been harshly, oppressively or unfairly dismissed be and 
is hereby dismissed; 

2) THAT the respondent, do hereby pay, as and by way of a denied contractual entitlement, the amount of $1,979.64 gross 
less taxation to Amanda Anne Brinklow within 7 days of the date of this order; 

3) THAT the application otherwise be dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

2004 WAIRC 11218 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES BRONWYN KAY BROWN 

APPLICANT 
 -v- 
 SILVERBIRD NOMINEES PTY LTD T/AS THE C RESTAURANT 

RESPONDENT 
CORAM COMMISSIONER J F GREGOR 
DATE MONDAY, 19 APRIL 2004 
FILE NO APPLICATION 1282 OF 2003 
CITATION NO. 2004 WAIRC 11218 
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Catchwords Termination of employment – Unfair dismissal – Respondent bound by conduct of its General 

Manager – Dismissal unfair – Industrial Relations Act, 1979 s.29, s.23A 

Result Unfairly dismissed.  Compensation awarded. 
Representation 
Applicant Mr B. Jackson (of Counsel) appeared for the Applicant 
Respondent Mr D. Jones appeared for the Respondent 
 
 

Reasons for Decision 
1 On 26th August 2003 Bronwyn Kay Brown (the Applicant) applied to the Commission for orders pursuant to s.23A of the 

Industrial Relations Act, 1979 (the Act) on the grounds that she had been dismissed by Silverbird Nominees Pty Ltd t/as The C 
Restaurant (the Respondent) in a manner which was harsh, oppressive and unfair. 

2 It is common ground between the parties that the Applicant was employed by the Respondent in April 2001 as a lunch 
supervisor.  It is also common ground that her duties included responsibility for the smooth and efficient running of the lunch 
time session at the C Restaurant which is operated by the Respondent.  To achieve these aims required daily liaison with the 
kitchen and restaurant staff.  The Applicant claims she was responsible for the training and supervision of that staff and 
maintaining the rosters to ensure that the operation was smooth and cost efficient.  All of these activities involved daily 
communication with the restaurant manager, executive chef and restaurant supervisors. 

3 The Applicant says that as far as she knew there were no problems with her work, never during the time she was employed was 
any issue raised with her which led her to conclude that the Respondent was so dissatisfied with her work that she might lose 
her job. 

4 Nevertheless on 21st August 2003 she did lose her job.  She says that the then General Manager, Mr Shaw, with whom she had 
daily contact, approached her and said that he had been instructed by Mr Clements, one of the Respondent’s Principals, to 
dismiss her.  The Applicant says that Mr Shaw told her that Mr Clements wanted a younger crew running the restaurant.  He 
went on to tell her that she had done nothing wrong but nevertheless the decision had been made. 

5 The Applicant complains that she was not afforded any procedural fairness in her dismissal.  The affect of the dismissal was 
that she suffered humiliation, embarrassment and shock.  In particular her shock was the result of a realisation that her image 
was not what the restaurant wanted despite the fact she worked for more than two years and thought she was an important part 
of the management team. 

6 The Applicant has been involved in the hospitality industry for a number of years.  She holds a Diploma in Hospitality from 
the Perth Technical School.  She worked for nine years at the Parmelia Hilton Hotel and was eventually made the manager of 
the Garden Terrace Restaurant.  She worked in other top level restaurants including Victoria Station Restaurant at the 
Burswood Resort Casino where she eventually became Restaurant Manager.  During the eleven years she worked at Burswood 
she was at times responsible for an annual turnover of $4.75 million. 

7 On 9th April 2001 she commenced working at The C Restaurant which she described as one of the premium restaurants in 
Perth.  Her responsibility, as described above, was to run the lunch session which is designed to cater for the corporate trade. 

8 According to her evidence she worked extremely well with the other staff, describing her relationship as ‘brilliant’.  In her 
opinion, using her experience she promoted good service making sure that the product was top quality.  She was involved in 
forward planning of the restaurant’s activities, so it came as a shock and surprise when out of the blue Mr Shaw told her that 
Mr Clements had ordered her dismissal. 

9 The Respondent called evidence from Phillip Clements who is its Managing Director.  Mr Clements described the ownership 
of the Respondent which is not relevant for these proceedings.  He outlined the philosophy of the restaurant which seeks to 
attract corporate customers for lunch, but aims for a different and younger demographic for its evening operations.  He recalled 
that the Applicant had been interviewed by others for the job but he had reviewed her CV and approved her appointment after 
being told of her qualifications.  His involvement is standard in senior appointments.  Mr Clements asserted that the 
Respondent had no policy of hiring only young people.  Although much of its wait staff were sourced from students it also had 
long term mature people as employees. 

10 Mr Clements described the brief to the Applicant was to develop trade generally.  Her activities needed to be designed to get 
customers to come back as a result of their experience, this meant she had to get to know them on a personal basis, understand 
their wishes and create an ambience where clients had a pleasant experience.  That was the specific brief that she was given 
and that remains the brief for her successor.  Mr Clements recalled conversations with the restaurant manager Mr Shaw during 
which Mr Clements mentioned problems with the Applicant’s demeanour.  She was the meeter and greeter at the restaurant 
and as such created immediate impact on people entering the restaurant.  She seemed to be flat and her demeanour had 
changed.   

11 At the same time the Respondent was looking at its performance over the year 2002 and it was clear that there had been a 
diminution in the lunch trade which was more pronounced than the normal ebbs and flows on a seasonal basis in the restaurant 
industry.  He formed the opinion that this diminution was not being helped by the Applicant’s demeanour.  There were some 
discussions with her early in 2003.  On at least two occasions he personally had conversations with the Applicant when he 
enquired whether there anything in her life personal or otherwise that was affecting her because there appeared to be a change 
in her attitude and approach to work.  He knew her mother had been ill and her home had been burgled.  But at the end of 
conversations with her she had not indicated she was suffering stress and he was ‘none the wiser’ at the end of the discussions 
why she seemed to be depressed and unhappy. 

12 Immediately prior to the termination Mr Clements was in Italy on holiday but remained in constant contact with Mr Shaw.  
Prior to this he had informal discussions with the Applicant but there were no changes in her demeanour which was still 
unsatisfactory.  This moved him to ask her again if there was anything concerning or troubling her and she had told him there 
was not. 

13 She seemed to be unhappy and looked depressed and certainly did not look if she was enjoying her life or work.  While Mr 
Clements was in Italy and in regular contact with Mr Shaw he was thinking about what could be done to fix the problem but he 
had not contemplated, nor did he instruct Mr Shaw, to dismiss the Applicant when he was on holidays.  Mr Clements’ evidence 
is that he had again discussed the Applicant with Mr Shaw when he returned from his leave.  Later there was a discussion 
between him and other Directors when they concluded that the Applicant’s general demeanour was not conducive to building  
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the lunch trade.  The Executive Chef who had an opportunity to observe her almost on a daily basis had agreed that there was a 
problem and it was unlikely to resolve itself given it had been extant for sometime.  It was then the management team took a 
decision to terminate the Applicant’s employment and Mr Shaw was instructed to dismiss her. 

14 Mr Clements strongly asserted there was no question that the Applicant’s age was an issue, on the contrary her long experience 
was an important factor in her getting the job.  The reason that she was dismissed related to the deteriorating trade during lunch 
time sessions at the restaurant and her lack of ability to lift her personal performance.  It was decided that her services would 
be terminated to give her replacement time to settle in to enhance seasonal Christmas build up of trade.   

15 As far as Mr Clements was concerned the Applicant still had much to offer the Respondent and after she had been given 
notice, which she continued to work out, he offered her a role as a consultant for a month and with the option for an extension.  
There was no indication at all that she was humiliated.  Mr Clements could see the Applicant as having a valuable role to play 
in a non contact situation with clients that was why he offered her a position as a consultant which she considered then refused.  
Mr Clements was adamant that her age was not a factor in her termination.  He considered maturity as an essential ingredient 
for the job and he said a younger person could not possibly carry out the duties in the same way as an experienced person.  In 
the end it was the observation of six months of unhappiness and depression which led the Respondent to take the action to 
terminate her services. 

16 The Commission is required to make findings on credibility of the witnesses.  There was only one witness called from each 
side in this case.  The Applicant appeared in person and gave her evidence in a firm and positive way.  She appeared to me to 
be a person of experience and sophistication and her appearance and demeanour reflected the senior positions that she has held 
in the hospitality industry.  I have some difficulty with her evidence though particularly that evidence relating to her 
humiliation and shock at the dismissal.  I accept that she may have been surprised by the termination but her evidence about 
her humiliation appears to be exaggerated.  I also have a doubt about the value of her evidence concerning the affects upon her 
of her termination because it had the appearance of being coached. 

17 Evidence on behalf of the Respondent was taken from Mr Clements who is the Managing Director.  His evidence was clear 
and concise, there is no reason that the Commission should not conclude that he is a credible witness and his evidence will be 
treated in the analysis that follows on that basis. 

18 The test to be applied is set out in Undercliff Nursing Home -v- Federated Miscellaneous Workers Union of Australia (1985) 
65 WAIG 385.  Essentially the Commission has to decide whether there has been a fair go all round in termination.  It is not to 
interfere with the right of the management to hire and fire unless that right has been abused nor is it to act as a surrogate 
manager and displace the decision of the Respondent with its own as if it were running the business (Tip Top Bakeries v TWU 
(1993) 73 WAIG 1729). 

19 The Applicant is a woman of mature years who has held senior positions in the hospitality industry in Perth for a number of 
years.  She presents as a person who has successfully worked in senior positions and not surprising that the Respondent, which 
operates a premium restaurant, had hired her to run its lunch time sessions. 

20 On the evidence before me I conclude that on occasions Mr Clements did raise with the Applicant his concern about her 
demeanour and that as he claimed, he did ask her whether she was suffering difficulties in either her personal or work life.  

21 It is also open to find that he did not do that in an aggressive way so that the Applicant may have concluded that her job was at 
risk.  Mr Clements made it clear that he would rather not deal with his staff in that manner.  He articulated in his evidence that 
he thought that to frighten staff into improving their work performance is bad managerial practice and I accept that is his 
honest belief. 

22 What one can draw from that managerial style is the Respondent was concerned about the Applicant’s performance coupled 
with the diminution of the lunch time service and had raised that concern to her but not in a way that the Applicant drew the 
conclusion that her job was at risk. 

23 Mr Clements had discussions with his fellow Directors, he consulted the Executive Chef who had day to day contact with the 
Applicant and they decided her services would be terminated.  This decision was based entirely on her job performance and 
commercial considerations only and from a deteriorating lunch trade.  It had nothing to do with her age.  I accept his evidence 
that he did not make the decision to terminate while he was absent from the State in Italy even though he did discuss his 
misgivings about the Applicant’s performance with Mr Shaw, the General Manager, of the Restaurant while in Italy. 

24 The evidence is that Mr Clements instructed Mr Shaw to terminate the Applicant’s services.  The Applicant says that Mr Shaw 
told her that she was too old and that Mr Clements and the Respondent wanted a younger team.  Mr Shaw was not available to 
give evidence.  The Applicant’s evidence about what was said when the termination took place is unchallenged, there is no 
reason to conclude that she was not telling the truth about what Mr Shaw said to her.  I accept her evidence that Mr Shaw 
dismissed her on the grounds that she was not suitable to the job because the restaurant wanted a ‘younger approach’. 

25 If Mr Shaw made such statements, they were not made with the authority of the Respondent, but Mr Shaw was in the position 
of General Manager, he was able to terminate the services of the Applicant and he did it in a way which was procedurally 
unfair.  He did not give the Applicant the opportunity to correct any failures in her performance by clearly identifying them to 
her and giving her time to correct them.  He dismissed her without the benefit of giving her the opportunity to improve and that 
must be unfair.  Even though Mr Clements did not know the reason that Mr Shaw gave the Applicant for her termination the 
Respondent is nevertheless liable for its General Manager’s conduct and it cannot be pleaded that Mr Shaw was unauthorised 
to say what he did and that pleading result in a different finding as to the fairness or otherwise of the dismissal.  I find the 
dismissal was unfair. 

26 The remedy is to be considered.  The Applicant did not immediately seek employment; she ruminated for a few weeks whether 
she would start up some consultancy of her own and then made some tentative enquiries for employment.  Eventually after a 
six week period she was approached to work at another restaurant where she has worked since.   

27 In these circumstances it appears that reinstatement is unavailing and the Commission therefore should consider compensation.  
In considering compensation the Commission is required to apply the principles set out in Gilmore -v- Cecil Bros., FDR Pty 
Ltd -v- Another (1996) 76 WAIG 4434 and in particular Boganovich v Bayside Western Australia Pty Ltd (1999) (79 WAIG 8) 
as restated in John Caffrey v Chubb Security Australia [2003] WAIRC 08230 and Garbett v Midland Brick Company Pty Ltd 
[2003] WASCA 36. 

28 The Commission is to consider compensation under two heads, loss and injury and I consider loss first.  I conclude from the 
evidence that the Respondent had a genuine concern about the Applicant’s demeanour and that if the dismissal had not 
occurred when it had that Mr Clements would have moved within a reasonably short period to deal with the Applicant by 
giving her notice in a proper way that she had to improve and that being the case if there had been no improvement the 
relationship would have been brought to an end at the conclusion of a further month of employment.  And I so conclude.  The  
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Applicant says that she did not immediately start looking for work and initially made no obvious attempt to mitigate her loss 
even though she did so later.  In the circumstances I believe that an appropriate period of loss is five weeks and an amount of 
$3,800.00 will be awarded for loss.   

29 Counsel on behalf of the Applicant makes strong submissions concerning humiliation.  I have mentioned earlier that I have 
concerns about the quality of the evidence the Applicant gave about being humiliated by the Respondent’s action.  First of all 
she did not immediately leave, she worked out two weeks notice, and one could not imagine she would do that if she was 
humiliated to the extent she says she was.  Her explanation for doing so is that she is a professional and would be required to 
fulfil her obligations is dubious.  She was given a farewell and given an offer by the Respondent through Mr Clements to work 
on as a consultant.  If she had been feeling humiliated there would have been some amelioration of that state of mind by the 
knowledge that Mr Clements wanted her to keep working for him.  I have mentioned above that in any event I have concerns 
about the quality of her evidence of humiliation.  Additionally there is no evidence that she sought medical advice, which may 
have corroborated her assertions, even though I observe that it is not a requirement of the authorities that medical evidence is 
necessary. 

30 In the circumstances I have concluded that the Applicant has suffered no more humiliation and disruption from the loss of the 
job as one would accept is normal in the circumstances.  The fact is that unlike Boganovich she did not suffer any diminution 
of her professional standing and this is evidenced by her obtaining high level employment at another leading Perth restaurant 
when she was ready to accept the position.  The Applicant has not made out a case for payment of compensation for injury.  In 
all those circumstances the Commission will issue orders that the Applicant was unfairly dismissed, reinstatement was 
unavailing and she will receive compensation in the sum of $3,800.00. 

 

2004 WAIRC 11265 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES BRONWYN KAY BROWN 

APPLICANT 
 -v- 
 SILVERBIRD NOMINEES PTY LTD T/AS THE C RESTAURANT 

RESPONDENT 
CORAM COMMISSIONER J F GREGOR 
DATE THURSDAY, 22 APRIL 2004 
FILE NO APPLICATION 1282 OF 2003 
CITATION NO. 2004 WAIRC 11265 
 
 
Result Unfairly dismissed.  Compensation awarded. 
 
 

Order 
HAVING heard Mr B. Jackson (of Counsel) who appeared on behalf of the Applicant and Mr D. Jones who appeared on behalf of 
the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

1. THAT the Applicant was unfairly dismissed. 
2. THAT the Respondent pay the Applicant the sum of $3,800.00. 

(Sgd.)  J F GREGOR, 
[L.S.] Commissioner. 

 

2004 WAIRC 11301 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES BRONWYN KAY BROWN 

APPLICANT 
 -v- 
 SILVERBIRD NOMINEES PTY LTD T/AS THE C RESTAURANT 

RESPONDENT 
CORAM COMMISSIONER J F GREGOR 
DATE WEDNESDAY, 28 APRIL 2004 
FILE NO APPLICATION 1282 OF 2003 
CITATION NO. 2004 WAIRC 11301 
 
 
Result Correcting Order 
 
 

Correcting Order 
WHEREAS on 22nd April 2004 an Order issued in application 1282 of 2003, Citation 2004 WAIRC 11265; and 
WHEREAS there was an error in point 2 of  the Order; and 
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WHEREAS paragraph 2 should have read: 
THAT the Respondent pay the Applicant the sum of $3,800.00 less any amount payable to the Commissioner of 
Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid. 

NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission hereby orders: 
THAT paragraph 2 of the Order be substituted/corrected with the following paragraph: 

2. THAT the Respondent pay the Applicant the sum of $3,800.00 less any amount payable to the Commissioner of 
Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid. 

(Sgd.)  J F GREGOR, 
[L.S.] Commissioner. 

 

2004 WAIRC 11250 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WILLIAM THOMAS DALY 

APPLICANT 
 -v- 
 CHUBB PROTECTIVE SERVICES, A DIVISION OF CHUBB SECURITY PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE OF ORDER WEDNESDAY, 21 APRIL 2004 
FILE NO/S APPLICATION 1320 OF 2003 
CITATION NO. 2004 WAIRC 11250 
 
 
Catchwords Contractual benefits claim – Whether applicant’s salary exceeds the prescribed amount – Salary 

found not to exceed prescribed amount –  Jurisdiction of Industrial Relations Commission – Whether 
close connection of applicant’s duties and respondent’s activities with Western Australia – 
Commission held to have jurisdiction – Industrial Relations Act 1979 (WA) s7, s29(1)(b)(ii),  
s29AA(3), (4) and (5) 

Result Jurisdiction found 
Representation 
Applicant Mr D Heldsinger (of counsel) by way of written submissions 
Respondent Mr A Davies (of counsel) by way of written submissions  
 
 

Reasons for Decision 
1 This is an application by William Thomas Daly (“the applicant”) pursuant to s29(1)(b)(ii) of the Industrial Relations Act 1979 

(“the Act”).  The applicant claims that he is due entitlements under his contract of employment with Chubb Protective 
Services, a Division of Chubb Security Pty Ltd (“the respondent”).  The respondent denies that the applicant is due any 
benefits under his contract of employment. 

2 The respondent raised two preliminary issues.  The respondent maintains that the Commission does not have jurisdiction to 
deal with this application as the applicant was in receipt of a salary in excess of the amount prescribed in s29AA(4) of the Act 
at the time of his resignation and as the applicant worked under a contract of employment which mainly applies outside of 
Western Australia this application therefore does not attract the Commission’s jurisdiction. 

3 The applicant maintains that his salary is within the amount prescribed under s29AA(4) of the Act.  The applicant also argues 
that the Commission has jurisdiction to deal with this application as the work the applicant was undertaking with the 
respondent and the respondent’s activities have a sufficient connection to Western Australia for the Commission to deal with 
this application. 

4 As a result of these preliminary matters being raised, the applicant and the respondent were required to file and serve written 
submissions outlining their respective contentions. 
Background 

5 The applicant commenced employment with the respondent in Western Australia in 1996 after the respondent purchased MSS 
Security Services.  On 1 February 2000 the respondent appointed the applicant as Western Australian Sales Manager (Guards).  
In July 2001 the applicant was appointed to the position of Regional Sales Manager (Guards) responsible for Victoria, 
Tasmania, South Australia and Western Australia after receiving an offer of employment for this position on 26 June 2001.  
The parties agree that the current prescribed amount under s29AA of the Act is $94,300 per annum and at the time of the 
applicant’s termination he was in receipt of a base salary of $82,400, he was paid a car allowance of $18,000 per year and 
annual superannuation entitlements of $7,416.00 were paid by the respondent in favour of the applicant. 

Is the Applicant’s Salary in Excess of the Prescribed Amount? 
Respondent’s submissions 

6 The respondent agrees that the applicant was not employed under an industrial instrument as defined under s29AA(5) of the 
Act.  The respondent maintains that the car allowance paid to the applicant should be regarded as salary and when added to the 
applicant’s base salary the applicant’s salary therefore exceeds the prescribed amount of $94,300 under the Act.  The 
respondent concedes that if the Commission finds that the car allowance does not constitute salary for the purposes of s29AA 
of the Act then the applicant’s salary is less than the prescribed amount. 
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7 In support of its claim that the car allowance paid to the applicant constitutes salary the respondent argues that even though 
this allowance was not defined in the applicant’s written contract of employment as salary, the payment of the allowance may 
constitute part of a person’s salary.  The respondent relies on the Full Bench decision of Edith Fisher v The Totalisator Agency 
Board (1997) 77 WAIG  619 at 622 in relation to what constitutes an employee’s salary, in support of this contention: 

“The question what is the “salary” in a particular case is purely one of fact.  It does not simply depend on the terminology 
used to describe the amount payable.  Thus in the present case it can hardly be doubted that the increments and the 
margins form part of the “salary” of bus drivers.  Similarly a payment referred to as “a shift penalty” or as “overtime” 
could be said to constitute part of the “salary” of bus drivers if in fact it was an amount payable to bus drivers generally as 
remuneration for the services that bus drivers generally are regularly required to perform.” 

The respondent argues that Edith Fisher v The Totalisator Agency Board (ibid) is authority confirming that regular payments 
made to an employee resulting from a person performing services, including allowances, form part of an employee’s salary.  
The respondent therefore argues the periodic and regular payments made to the applicant, in the form of a car allowance, 
constitutes salary as this allowance was paid regularly to the applicant for the work he undertook with the respondent and was 
paid during annual leave.  This allowance also formed part of the applicant’s recompense for his labour. 

8 The respondent maintains that the conclusions reached in The Totalisator Agency Board v Edith Fisher (1997) 77 WAIG 1889 
supports the respondent’s submissions as this decision refers to the definition of salary including fixed payments made 
periodically as compensation for regular work.  The respondent specifically relies on the view expressed by Kennedy J in The 
Totalisator Agency Board v Edith Fisher (ibid) at page 1890 as support of this claim: 

“It is, in my view, unnecessary to go beyond the primary definition of “salary” in A New Oxford English Dictionary, 
which is as follows:  “Fixed payment made periodically to a person as compensation for regular work; now usually 
restricted to payments made for non-manual or non-mechanical work (as opposed to wages).  The concept of a fixed 
payment is central to the definition; …” 

9 The respondent argues that salary can be made up of more than one component.  Even though the word “remuneration” is 
wider in meaning than either the words “wages” or “salary” the respondent contends that the term “salary” itself is wider than 
the term “base salary” and can include other components such as the car allowance paid to the applicant. 

10 Even though the respondent concedes that not all payments made to an employee form part of an employee’s salary it 
maintains that payments such as the car allowance paid to the applicant in this instance which was fixed and made periodically 
as part of an employee’s compensation for work form part of the applicant’s salary. 
Applicant’s Submissions 

11 The applicant argues that his salary for the purposes of s29AA of the Act is $82,400 per annum.  The applicant maintains that 
his remuneration package, which was outlined in his written contract of employment with the respondent, has separate 
references to his base salary, the payment of a car allowance and superannuation payments.  The applicant submits that the 
definition of salary excludes additional allowances paid to an employee. The applicant argues that the legislator’s intention 
when inserting s29AA was that the term “salary” is to be regarded as a base salary and is distinct from other allowances paid to 
an employee.  The applicant relies on the terms of s23(2)(a) of the Act which differentiates between salaries, wages or other 
remuneration in support of this claim.  The applicant argues that remuneration has a broader meaning than salary and 
represents the generic term that may include salary, commission, bonuses and other allowances.  The applicant relies on the 
authority contained in Bogunovich v Bayside Western Australia Pty Ltd (1998) 79 WAIG 8 at 10 where His Honour the 
President held that remuneration is to be regarded as being “wider in meaning than ‘wages’ or ‘salary’”.  The applicant 
maintains that this lends further support to the applicant’s argument about the distinction between the terms “salary” and 
“remuneration”. 

12 The applicant relies on the authority contained in Rofin Australia Pty Ltd v Newton (1997) 78 IR 78 whereby the Full Bench of 
the Australian Industrial Relations Commission (the “AIRC”) considered the meaning of the word remuneration, and stated at 
page 81 that remuneration is: 

“... a term which denotes a broader concept than salary or wages.  “Remuneration”, in our view, is properly defined as the 
reward payable by an employer to an employee for the work done by that employee in the course of his or her 
employment with that employer.  It is a term that is confined neither to cash payments nor, necessarily, to payments 
actually made to the employee.  It would include non-pecuniary benefits and payments made on behalf of and at the 
direction of the employee to another person out of moneys otherwise due to that employee as salary or wages.” 

13 In Bell v McArthur River Mining Pty Ltd (1998) 81 IR 436 at 449 the Full Bench of the AIRC stated: 
“… the rate of remuneration applicable to the employee is an assessed annual rate of the cash payments made or liable to 
be made by the employer to or on behalf of the employee, or benefits in kind for the private use of the employee, 
exclusive of payment made as reimbursement, and identifiable as the reward or recompense for the work or service in the 
period of employment immediately prior to the termination of the employment.” 

14 The applicant relies on Kennedy J’s statement in The Totalisator Agency Board v Edith Fisher (op cit) at 1890: 
“It is, in my view, unnecessary to go beyond the primary definition of “salary” in A New Oxford English Dictionary, 
which is as follows:  “Fixed payment made periodically to a person as compensation for regular work; now usually 
restricted to payments made for non-manual or non-mechanical work (as opposed to wages).  The concept of a fixed 
payment is central to the definition; …” 

and at 1891, when Anderson J said that: 
“If resort is had to case law to ascertain the ordinary meaning of the word salary, I can find nothing in the cases to which 
we have been referred including the cases mentioned above, which would support the conclusion that the commission and 
other entitlements provided for in this Agency Agreement are salary.” 

15 The applicant therefore submits that the prescribed amount in s29AA relates solely to an employee’s salary and not an 
employee’s remuneration.  On this basis the car allowance paid to the applicant is excluded from the definition of salary.  The 
applicant’s salary of $82,400 per annum is therefore the amount which should be taken into account for the purposes of s29AA 
of the Act. 
Findings and Conclusions 

16 I am required to assess whether the car allowance paid to the applicant formed part of his salary for the purposes of s29AA of 
the Act.  The relevant parts of s29AA of the Act are as follows: 
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 “(4)  The Commission must not determine a claim that an employee has not been allowed by his or her employer a 
benefit to which the employee is entitled under a contract of employment if — 

  (a) an industrial instrument does not apply to the employment of the employee; 
and 

(b) the employee’s contract of employment provides for a salary exceeding the prescribed amount. 
 (5) In this section —  
  “industrial instrument” means — 
  (a) an award; 
 (b) an order of the Commission under this Act that is not an order prescribed by regulations made by 

the Governor for the purposes of this section; 
  (c) an industrial agreement; or 
  (d) an employer-employee agreement; 
  “prescribed amount” means —  
  (a) $90 000 per annum; or 

 (b) the salary specified, or worked out in a manner specified, in regulations made by the Governor 
for the purposes of this section.” 

17 It was not in dispute and I find that the applicant was not covered by an industrial instrument as defined in the Act.  It was also 
common ground that the applicant’s base salary was $82,400 and that the respondent paid the applicant a car allowance of 
$18,000 per annum which was paid monthly to the applicant and tax obligations associated with this allowance were the 
applicant’s responsibility. 

18 There is no definition of salary provided in the Act.  However the definition of “industrial matter” in s7 assists.  It states, in 
part, that: 

 “industrial matter” means any matter affecting or relating or pertaining to the work, privileges, rights, or duties of 
employers or employees in any industry or of any employer or employee therein and, without limiting the 
generality of that meaning, includes any matter affecting or relating or pertaining to —  

 (a)   the wages, salaries, allowances, or other remuneration of employees or the prices   to be paid in respect of 
their employment;” 

This section distinguishes between salary, allowances such as overtime or other remuneration and this same distinction is 
evident in the wording in other sections of the Act.  For example s23(2)(a) of the Act refers to the power of the Commission to 
hear and determine “any matter or dispute relating to the salaries, wages, or other remuneration, or other conditions of 
employment”.  These distinctions have consistently been applied by this Commission when dealing with questions of loss and 
compensation. 

19 The definition of remuneration has been interpreted broadly by the Commission and a number of decisions have recognised 
that salary is one aspect of remuneration.  In support of this I note the finding of His Honour The President in the Full Bench 
decision in Ramsay Bogunovich v Bayside Western Australia Pty Ltd (op cit) at 10 where he stated that: 

“Remuneration is wider in meaning than “wages” or “salary”.  The word “remuneration”, as it is used in s.23A(4) of the 
Act, includes salary or wage, commission, superannuation or contributions, the cost of providing a car and non-
monetary benefits (see Capewell v Cadbury Schweppes Australia Ltd (FB)(op cit) per Sharkey P at page 301 and the 
cases cited there).” 

20 In reaching a view on the definition of salary I take into account the comments of Kennedy J in the Industrial Appeal Court 
decision of Totalisator Agency Board v Edith Fisher (op cit) at 1890.  In this decision the Industrial Appeal Court held that 
commission payments made to the employee the subject of this matter did not constitute salary when assessing whether she 
was on the salaried staff of the TAB.  In reaching this decision Kennedy J relied on the definition of salary being a fixed 
payment as compensation for regular work and held that the concept of a fixed payment was central to the definition.  Further 
at 1891 of this decision Anderson J stated: 

"If resort is had to case law to ascertain the ordinary meaning of the word salary, I can find nothing in the cases to which 
we have been referred including the cases mentioned above, which would support the conclusion that the commission and 
other entitlements provided for in this Agency Agreement are salary.  Both parties relied on the case of In Re Shire, Ex 
parte Shine (supra) in support of their opposite contentions.  In my opinion the judgments provide no support for the 
respondent's case.  At 529 Bowen LJ said– 

“Salary, I think, must mean a definite payment for personal services arising under some contract, and (to borrow 
an expression of my brother Fry) computed by time.” 

As I have tried to point out the agency commission is anything but a “definite payment for personal services … computed 
by time”.  In that same case Fry LJ said at 531– 

“Whenever a sum of money has these four characteristics–first, that it is paid for services rendered; secondly, 
that it is paid under some contract or appointment; thirdly, that it is computed by time; and fourthly, that it is 
payable at a fixed time–I am inclined to think that it is a salary, and not the less so because it is liable to 
determination at the will of the payer, or that it is liable to deductions.” 

Once again, as I have tried to explain, the agency commission in this case is not an amount paid for services rendered 
computed by time." 

21 The letter of offer to the applicant from the respondent dated 26 June 2001 contains the following references to “Motor 
Vehicle” and “Car Allowance”: 

“Motor Vehicle 
You will be allocated a Category 6 company car, Ford Fairmont Ghia or equivalent.  The Company will bear all running 
and maintenance expenses, except for those associated with holidays and extended usage at weekends. 

OR 
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Car Allowance 
You will receive a car allowance of $18,000 per year, payable monthly through the payroll system.  All tax obligations 
associated with this allowance are your responsibility.” 

22 When taking into account the relevant authorities, the definitions of salary and the references to salary in the Act it is my view 
that the car allowance paid to the applicant formed part of the applicant’s remuneration package, and did not form part of the 
applicant’s salary for the purpose of the term salary under s29AA of the Act.  In my view the payment of the car allowance, 
which was in the form of a gross payment to the applicant, was not a payment for services rendered nor was it a payment 
computed by time.  I find that the car allowance was a payment given to the applicant by the respondent in lieu of the provision 
of a fully maintained vehicle.  It was also the case that the car allowance was paid as a gross amount and not taxed as a normal 
salary payment.  In all of the circumstances I thus find that the applicant’s annual salary for the purposes of s29AA of the Act 
was $82,400 which is less than the prescribed amount. 
Does this application have a sufficient connection with Western Australia to attract the Commission’s jurisdiction? 
Respondent’s submissions 

23 The respondent concedes that the claim for contractual benefits in respect to the applicant’s employment with the respondent 
for work undertaken in Western Australia for the period prior to 29 June 2001 would, but for the jurisdictional argument in 
respect of the applicant’s salary, fall within the ambit of the Commission’s powers.  The respondent maintains, however, that 
the Commission does not have jurisdiction to deal with this claim in respect of the applicant’s employment in Victoria from 
June 2001 until 24 March 2003 because the applicant’s employment had an insufficient connection with Western Australia.  
The respondent relies on the authority of Colin Harris v Brandrill Limited (2000) 80 WAIG 2456 in support of its claim.  In 
this case the Full Bench held that although a contract of employment was entered into in Western Australia and the employer 
was located in Western Australia there was otherwise an insufficient basis upon which to establish a real and substantial 
connection with Western Australia.  The employee in that case worked in South Africa for a business owned by a Western 
Australia employer. 

24 The respondent concedes that the applicant moved from Western Australia to Victoria to take up his role with the respondent 
and that Western Australia formed part of his area of management, together with Tasmania and South Australia.  
Notwithstanding this the respondent maintains that there is insufficient connection with Western Australia for the Commission 
to deal with this matter. 

25 The respondent maintains that when a new contract was entered into between the applicant and the respondent on 26 June 
2001 it provided for the applicant to be employed by the respondent with the State of Victoria as his base.  The applicant 
permanently re-located to Victoria to take up his contract, he resided in Victoria whilst working for the respondent after June 
2001, he was paid by the respondent in Victoria and his employment with the respondent ceased when the applicant was 
resident and working in Victoria.  The respondent therefore maintains that Victoria is the appropriate jurisdiction for any 
application to enforce a contractual claim between the applicant and the respondent. 
Applicant’s submissions 

26 The applicant maintains that there is a sufficient connection to Western Australia even though the applicant was based at the 
respondent’s operations in Victoria from June 2001 until his resignation in March 2003.  The applicant maintains that the 
respondent operates across Australia and recruits existing employees from one location to another by offering new contracts of 
work which requires employees to be based in specific locations throughout Australia.  In this case the applicant was working 
for the respondent in Western Australia at the time he was offered the position of Regional Manager, to be based in Victoria, in 
June 2001.  Reference is made in the applicant’s written contract of employment to the applicant not being contracted to work 
in Victoria on a permanent basis.  The applicant and respondent began their working relationship in Western Australia and the 
respondent is involved in the security industry in Western Australia thus providing a real and substantial connection with this 
State.  When the applicant accepted a change to his existing contract with the respondent in June 2001 he moved from one 
position within the respondent’s operations in Western Australia to another which involved a geographic change from Western 
Australia to Victoria.  However the applicant still maintained a direct connection with Western Australia as he continued to 
work in Western Australia on behalf of the respondent. 

27 The applicant also submits the following in support of its claim: 
“(a) The Applicant’s employment relationship with the Respondent was ongoing, having begun his employment 

relationship in Western Australia in 1994, and then with Chubb when it purchased MSS Security in 1996; 
(b) The Applicant was living in Western Australia in (sic) the time that he was engaged for the Last Contract; 
(c) The applicant was employed by the Western Australian branch of the respondent at the time he was engaged for 

his last contract; 
(d) The Applicant was employed to work in Western Australia by the Respondent at the time he was engaged for 

the Last Contract, as he was responsible for Western Australia together with other jurisdictions; 
(e) The Applicant travelled to Western Australia extensively on work-related matters paid for by the Respondent as 

follows: 
(i) From September 2001 to December 2001 the Applicant spent 9 days in Perth; 
(ii) During 2002 the Applicant returned to Perth 6 times for a total of 39 days; 
(iii) From January 2003 until his resignation in March 2003, the Applicant travelled to Perth 3 times for a 

total of 32 days. 
(f) The Applicant maintained his home in Western Australia throughout the time he worked in Victoria, with a 

clearly understood intention to return to Western Australia after the completion of the Last Contract.  This was 
evident as he only rented a home during his stay in Victoria, a factor known by the Respondent as it paid the 
first 6 months of the Applicant’s rent in Victoria; 

(g) The Applicant had ongoing professional contact with Western Australia during the time of his Last Contract.  
He was required to dedicate a certain amount of time per week on Western Australian matters and at time he 
had to attend in person.  On those occasions, the Applicant flew to Perth to complete the project he was working 
on; and 
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(h) The Last Contract was actually signed by the Applicant while he lived in Perth and worked from the Perth 
office.” 

(Applicant’s Submissions 20 February 2004 paragraph 2.14) 
28 The applicant maintains that the essential test for determining sufficient connection is whether or not the work the subject of 

the contract of employment was performed by an employee in an industry having a real and substantial connection with the 
jurisdiction.  The applicant submits that the respondent has a real and substantial connection with the security guard industry in 
Western Australia.  The applicant also argues that it would be inequitable for the applicant to be required to pursue his claim 
for contractual benefits for the period post 29 June 2001 in a separate State jurisdiction as it would be financially 
disadvantageous to the applicant and it would inordinately delay matters by having to be involved in multi jurisdictional 
proceedings. 
Findings and Conclusions 

29 It is necessary to determine whether this claim attracts the Commission’s jurisdiction given that the applicant was based in 
Victoria subsequent to entering into a new contract of employment with the respondent in June 2001. 

30 In order to attract the Commission’s jurisdiction the claim must give rise to an industrial matter.  The definition of “industrial 
matter” provides as follows: 

 “industrial matter” means any matter affecting or relating or pertaining to the work, privileges, rights, or duties of 
employers or employees in any industry or of any employer or employee therein and, without limiting the 
generality of that meaning, includes any matter affecting or relating or pertaining to —  

 (a)  the wages, salaries, allowances, or other remuneration of employees or the prices   to be paid in respect of 
their employment; 

 (b)  the hours of employment, leave of absence, sex, age, qualification, or status of employees and the mode, 
terms, and conditions of employment including conditions which are to take effect after the termination 
of employment” 

31 In this case, as the nature of the dispute before me relates to the applicant’s entitlement to commission payments arising out of 
his contract of employment with the respondent, I conclude that I am dealing with a matter which falls within the definition of 
an industrial matter as defined in s7 of the Act. 

32 In order to attract the Commission’s jurisdiction I am also required to assess whether the respondent operates in an industry 
which has a real or general connection with Western Australia. 

33 “Industry” for the purposes of the Act is defined in s7 as follows: 
 “industry” includes each of the following —  

 (a) any business, trade, manufacture, undertaking, or calling of employers; 
 (b) the exercise and performance of the functions, powers, and duties of the Crown and any Minister of the 

Crown, or any public authority; 
 (c) any calling, service, employment, handicraft, or occupation or vocation of employees, 
  whether or not, apart from this Act, it is, or is considered to be, industry or of an industrial nature, and also 

includes —  
 (d) a branch of an industry or a group of industries;” 

Even though the applicant was based in Victoria after June 2001, I conclude on the material before me that the respondent was 
operating in an industry with a sufficient connection with Western Australia for the purposes of s7 of the Act.  It was not in 
dispute that as the respondent’s Regional Sales Manager from June 2001 the applicant was required to work in Western 
Australia as part of his duties.  It is the case that the respondent operates a substantial business in Western Australia as the 
applicant was the respondent’s Western Australian Sales Manager (Guards) and based in Western Australia prior to relocating 
to Victoria in June 2001.  I also take into account that the applicant has worked regularly in Western Australia since June 2001 
as part of his duties as Regional Sales Manager and that the respondent has ongoing commitments in Western Australia.  
Further, the applicant was offered his last contract with the respondent whilst he was an existing employee of the respondent 
based in Western Australia, and there is a reference in the applicant’s contract to his relocation to Victoria not being permanent.  
I therefore find that in all of the circumstances there is a sufficient connection between the applicant’s employment and the 
activities of the respondent with Western Australia to attract the Commission’s jurisdiction. 

34 As it is my view that the applicant’s salary was below the prescribed amount and both the respondent’s and the applicant’s 
activities have a sufficient connection with Western Australia the Commission therefore has jurisdiction to deal with this 
application. 

35 A Declaration to this effect will now issue. 
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Result Jurisdiction found 
 
 

Declaration 
HAVING HEARD Mr D Heldsinger of counsel by way of written submissions on behalf of the applicant and Mr A Davies of 
counsel by way of written submissions on behalf of the respondent, the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979, hereby declares: 

THAT the Commission has jurisdiction to deal with this application. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Catchwords Termination of employment – Harsh, oppressive and unfair dismissal and denied contractual benefits 

– Whether dismissal or resignation – Intent of parties considered – Dismissal at the initiative of the 
employer – Lack of Procedural unfairness – Dismissal not harsh, oppressive or unfair in the 
circumstances – Entitlement to Commission payments under contract of employment – Contractual 
benefit claim not made out - Applications dismissed – Industrial Relations Act 1979 (WA) s 
29(1)(b)(i) & (ii) 

Result Applications alleging unfair dismissal dismissed.  Application for contractual benefit dismissed 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Mr J Hayes  
 
 

Reasons for Decision 
1 These are applications by Cheryl Anne Dee and Kevin John Dee (“the applicants”) pursuant to s29(1)(b)(i) of the Industrial 

Relations Act 1979 (“the Act”).  The applicants allege that they were unfairly terminated from their employment with The Key 
Telephone Connection Pty Ltd (“the respondent”) on 15 November 2002.  The respondent argues that the applicants were not 
unfairly terminated as both employees tendered their resignations which were accepted on 15 November 2002.  Mr Dee is also 
claiming benefits due to him under his contract of employment pursuant to s29(1)(b)(ii) of the Act.  The respondent denies that 
Mr Dee is due any benefits under his contract of employment. 

2 As both applications deal with similar factual circumstances the applications were heard together. 
Background 

3 Mr Dee was employed as the respondent’s Service Manager from 1998 until 15 November 2002.  He arranged for stock to be 
available for installation, he co-ordinated the respondent’s technicians and he liaised with customers.  Ms Dee, who was 
employed to undertake office and administrative duties, had two periods of employment with the respondent.  The first was 
from February 2000 through to April 2001 and the second from October 2001 until 15 November 2002.  It was not in dispute 
that at termination Mr and Ms Dee were paid outstanding entitlements owing to them by the respondent plus two weeks’ pay in 
lieu of notice.   

4 The respondent supplies, installs and maintains business telephone systems. 
5 The issues in dispute relating to the claims for unfair termination cover events which occurred immediately before and 

subsequent to the respondent’s Managing Director, Mr Jeremy Hayes, being arrested and incarcerated on 23 October 2002. 
Applicants’ evidence 

6 Prior to commencing as the respondent’s Service Manager in 1998 Mr Dee worked as a contractor for the respondent for 
approximately three years.  Mr Dee stated that throughout his employment the respondent had no issues with his performance 
and he understood that his contributions were of the standard required by the respondent’s Managing Director Mr Hayes. 

7 Mr Dee was the second in charge of the respondent’s business and at the time he ceased employment with the respondent he 
was supervising three permanent technicians as well as a number of contractors.  Mr Dee stated that after Mr Hayes was 
incarcerated he carried on undertaking his normal duties as well as undertaking some of Mr Hayes’ duties including dealing 
with Telstra representatives and answering their queries as to what was happening with the business. 
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8 After Mr Hayes was taken into custody on 23 October 2002 and was therefore unavailable to manage the respondent’s business 
Mr Dee stated that an issue arose concerning the allocation of an Enduring Power of Attorney (“EPOA”) over the respondent’s 
operations.  Mr Dee stated that he had discussions with the respondent’s Accountant, Mr Paul Hoye about jointly taking on the 
EPOA and Mr Dee stated that at no stage during these discussions did he threaten to resign if he was not given an EPOA over 
the respondent’s business. 

9 After Mr Hayes was incarcerated on 23 October 2002 a number of staff meetings were held which were attended by Mr Dee, 
his wife Ms Dee and Mr Hoye.  At these meetings decisions were made about how to keep the respondent’s business operating.  
Mr Dee understood from Mr Hoye’s discussions with Mr Hayes that Mr Hayes wanted the respondent to continue trading 
notwithstanding his absence.  At a meeting held on 28 October 2002 attended by Mr Hoye, Mr Dee and Ms Dee a discussion 
took place about who would be given the EPOA and at this meeting Mr Dee was handed notes of a meeting recently held 
between Mr Hoye and Mr Hayes.  These notes confirm that even though Mr Hayes wanted Mr Dee to become the respondent’s 
day to day manager he agreed that Mr Dee and Mr Hoye would share the EPOA (Exhibit A3). 

10 Even though Mr Dee stated that he was reluctant to take on the EPOA, by 4 November 2002 the EPOA documents confirming 
that Mr Dee and Mr Hoye would hold it jointly were ready to be lodged.  Mr Dee stated that due to errors in the documentation 
this EPOA over the respondent’s business was not registered.  Mr Dee stated that at a further meeting held on 
6 November 2002 another discussion took place about taking on the EPOA.  He stated that at this stage both he and Mr Hoye 
still remained reluctant to take on the EPOA.  

11 Mr Dee gave evidence that at no stage did he mention to Mr Hoye or to Mr Hayes that it was his intention to resign nor had he 
given an ultimatum to the respondent that if he was not given the EPOA wholly or in part he would resign.  He stated that he 
did not he tell Mr Hoye that if he did not obtain control of the respondent’s business through an EPOA that he “would walk” or 
that he would close down the respondent’s business.  Mr Dee agreed however that he told Mr Hoye that if he was not given the 
EPOA then the respondent’s Telstra dealership contract would be cancelled.  He understood this would be the case from his 
discussions with the respondent’s Telstra dealership manager, Mr Mike Cheam, who told him that Telstra required a person 
with a technical background to be managing the respondent’s business. 

12 Mr Dee stated that on 15 November 2002 he started work as normal.  At approximately 9.30am Mr Hoye arrived at the 
respondent’s office and arranged to meet with Mr and Ms Dee.  Mr Hoye told them that their resignations had been accepted.  
Mr Dee told Mr Hoye that at no stage had he ever resigned from his position nor made any offer to resign.  Given Mr Dee’s 
response Mr Hoye contacted Ms Anne Hayes.  Subsequent to speaking to Ms Hayes, Mr Hoye then advised Mr and Ms Dee 
that they were terminated, that their final wages would be made up and they were required to leave the respondent’s premises 
that day.  Mr Dee stated that he was unaware at the time that Ms Hayes was to be allocated the EPOA over the respondent’s 
business. 

13 Mr Dee stated that he did not want to be reinstated to his former position because Ms Hayes had threatened his family. 
14 Mr Dee gave evidence that he was the sole proprietor of KD Communications which was a telephone installation business 

which commenced operations in 1995.  Mr Dee stated that KD Communications ceased operating in 1998 when he became 
employed by the respondent and KD Communications re-commenced operations at the end of November 2002 after Mr Dee 
ceased employment with the respondent.  Mr Dee’s taxation return for the financial year 2002/2003 confirms that through KD 
Communications he received an income of $17,130.00 between November 2002 and June 2003. 

15 Mr Dee was asked about a Telstra line connection application that was made under the name of KD Communications on 
12 November 2002.  Mr Dee stated that this connection was applied for because his son was starting up a computer business 
and required a fast connection to the internet.  Mr Dee agreed that the Telstra line was applied for through the respondent and 
he stated that this was done to give business to the respondent.  Mr Dee confirmed that he did not tell other employees about 
this application.  Mr Dee stated that he did not download the respondent’s data base nor was he directly competing with the 
respondent for business after he ceased employment with the respondent. 

16 Mr Dee claims he is owed commission payments due to him under his contract of employment and not paid by the respondent.  
Mr Dee stated that his employment with the respondent and his entitlement to a commission payment was confirmed in writing 
in August 1998 (Exhibits A1 and A2).  These documents outline that Mr Dee’s commencing salary was $35,000.00 per annum 
and he was entitled to be paid commission to be paid monthly in arrears.  He stated that commissions were paid on five percent 
of all service work generated by the respondent and on five percent of the service component of the respondent’s equipment 
sales.  Mr Dee stated that he was initially paid commissions but these payments ceased on or about June 1999.  Exhibit A6 
confirms the commission payments made by the respondent to Mr Dee between August 1998 and June 1999.  Mr Dee stated 
that he expected to be paid a minimum of $800.00 per month in commission payments as this amount was verbally agreed to 
by Mr Hayes and confirmed in writing in August 2000 when Mr Dee sought and obtained a letter from Mr Hayes setting out 
his salary and entitlements, which confirms his entitlement to commission payments (Exhibit A13).    It was put to Mr Dee that 
after June 1999 the respondent paid him additional wages in lieu of commission payments.  Mr Dee disputed this and claimed 
that the summary of his wage payments for the period June 1999 through to 2002 reflects only one salary increase (Exhibits 
A7, A8, A9, A11 and A12).  Mr Dee stated that this increase was given to him in recognition of the additional duties that he 
undertook and for putting up bail for Mr Hayes in August 2000 and did not relate to his commission payments ceasing. 

17 Mr Dee confirmed that the respondent paid him a bonus at Christmas 1999 and Easter 2000 and he had the full cost of his 
mobile phone reimbursed on presentation of his accounts and he was provided with a vehicle which included both private and 
business use. 

18 Mr Dee was asked about a Tax Invoice dated 27 September 2002 generated by KD Communications for payment of a website 
that Mr Dee’s son had developed for the respondent.  Mr Dee stated that this invoice did not mean that KD Communications 
had recommenced business at that point, as the invoice was only raised by KD Communications to assist his son. 

19 Mr Dee was asked about a meeting he had with Mr Hayes and Mr Hoye at Hakea Prison on 30 October 2002.  Mr Dee 
confirmed that at this meeting Mr Hayes stated that he wanted to give the EPOA solely to Mr Hoye and that Mr Hayes wanted 
Mr Dee to be the respondent’s Manager.  It was put to Mr Dee that on 4 November 2002 Mr Hayes tried to contact Mr Dee by 
telephone on three occasions and Mr Dee hung up on him each time.  Mr Dee stated that he recalled one phone call that he 
hung up on that day as he understood it was from a colleague who was playing a trick on him by saying it was a call from 
Hakea Prison.  It was put to Mr Dee that at a meeting held between Mr and Ms Kelly Hoye and Mr and Ms Dee, Mr Dee said 
that if the EPOA was not given to him he would close down the respondent’s business.  Mr Dee stated that he did not make 
this statement. 

20 It was put to Mr Dee that the cessation of commission payments by the respondent after June 1999 was discussed with him at a 
meeting with Mr Hayes and Mr Hoye at the end of the 1999 financial year.  Mr Dee denied that this meeting occurred. 
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21 Mr Dee confirmed that in August 2002 he raised the issue of the non-payment of commissions with Mr Hayes by leaving a 
copy of the letter generated in August 1998 on Mr Hayes’ desk with a note asking to discuss the issue (Exhibit R1, page 1).  
Mr Dee was asked why he had waited so long to raise the non payment of commission he claimed was due to him.  Mr Dee 
stated that he had raised this matter previously with Mr Hayes but he was told that the respondent could not afford to pay the 
commission due to him.  Mr Dee agreed that the letter signed by Mr Hayes detailing Mr Dee’s income in August 2000 was 
requested by the applicant to assist him with refinancing his mortgage (Exhibit A13).  It was put to Mr Dee that Mr Hayes 
wrote the letter as a favour to him.  Mr Dee stated that it was not a favour as the letter merely reflected what the arrangement 
was between the parties.  It was put to Mr Dee that when the respondent stopped paying him commission additional monies in 
lieu of commission were paid to Ms Dee on a regular basis even though she was not working with the respondent at the time.  
Mr Dee stated that he had no recollection of these payments being made to Ms Dee.  It was also put to Mr Dee that these 
payments ceased when Ms Dee commenced employment with the respondent.  Mr Dee stated that he was unaware that 
payments of this nature were being paid by the respondent to his wife. 

22 Mr Dee was shown a summary of wages cheques the respondent claims were paid to Mr Dee throughout his employment with 
the respondent (Exhibit R2).  Mr Dee stated that he was unsure of his exact earnings whilst employed by the respondent but 
where the payments detailed in Exhibit R2 matched his payslips in Exhibits A7, A8, A9, A11 and A12 then they were an 
accurate reflection of the payments he received from the respondent. 

23 Mr Dee stated that the MYOB backup discs of the respondent’s business activities that Ms Dee took home each evening could 
only be accessed using a zip drive.  Mr Dee stated that as at 15 November 2002 he did not have a zip drive on his home 
computer which would have enabled him to access the information on the disc.  Mr Dee maintained that Mr Hoye and Mr 
Hayes were aware that Ms Dee was taking the respondent’s MYOB backup disc home each evening. 

24 Ms Dee commenced employment with the respondent in February 2000 on a work trial basis and she commenced permanent 
full-time employment in April 2000.  She left the respondent in April 2001 as she was unhappy for her and Mr Dee to both rely 
on the respondent for their income in case the respondent suffered financial difficulties.  When she recommenced duties with 
the respondent in October 2001 she undertook office administration duties which included answering telephones, typing, 
invoicing, purchases, banking, general office duties and liaising with Telstra.  At termination she was paid $30,000.00 per 
annum.  Ms Dee stated that at no time was she told by the respondent that her performance was unsatisfactory or her position 
with the respondent was in jeopardy. 

25 Ms Dee confirmed that she attended a series of staff meetings subsequent to Mr Hayes being arrested in October 2002.  
Ms Dee confirmed that at the meeting held on 28 October 2002 the issue of who would take over the EPOA was discussed and 
she stated that no one wanted to take on the EPOA.  Mr Dee stated that he was prepared to take on the EPOA together with 
Mr Hoye as it would be easier sharing the responsibility with someone else.  Ms Dee could not recall the issue of Mr Dee not 
continuing with the respondent if the EPOA was not given to him being raised at the staff meeting held on 6 November 2002 
nor did she state at any time to Mr Hoye that she would not continue working with the respondent if Mr Dee was not given the 
EPOA. 

26 On 15 November 2002 Ms Dee attended work as normal and at a meeting with Mr Hoye that morning Ms Dee was told that 
Mr Hayes had accepted her resignation.  In response Ms Dee told Mr Hoye that she had not resigned or tendered her 
resignation to the respondent.  Mr Hoye then made a telephone call and subsequently advised Ms Dee that she had been 
terminated and had to leave the respondent’s premises along with Mr Dee.  Ms Dee stated that she understood that it was on an 
instruction from Ms Hayes that Mr Hoye had terminated her.  Ms Dee stated that when she asked Mr Hoye for details about 
why she was being terminated he stated that he was unaware of the reasons but had been told that if Ms Dee would not leave 
she was to be sacked.  Ms Dee stated that on the day she ceased employment with the respondent she was paid the two weeks’ 
wages due to her, two weeks’ pay in lieu of notice and annual leave entitlements due to her.  She confirmed that she prepared 
the summary of the wages paid to Mr Dee from his pay slips and taxation records (Exhibits A7, A8, A9, A11 and A12). 

27 Ms Dee confirmed that she signed an application for a Telstra line connection on behalf of KD Communications on 
12 November 2002 (Exhibit R1, pages 7-13).  She stated that her son was trying to set up his own computer business and as 
Telstra had a special offer at the time KD Communications applied for two lines.  The application was made through the 
respondent as the respondent would receive a commission for this connection once the lines were installed. 

28 Ms Dee agreed that she took a backup disc of the respondent’s MYOB accounting records home each evening and she stated 
that Mr Hayes and Mr Hoye were aware of this arrangement.  She stated that she took this backup disc home on a daily basis 
during both periods of employment with the respondent. 

29 Ms Dee confirmed that Mr Dee told her that Mr Cheam had indicated to him that if Mr Dee was not involved in the running of 
the respondent’s business Telstra would probably not allow the respondent to retain the dealership as a person with technical 
knowledge had to be involved in the running of the business. 

30 Ms Dee was asked whether or not she accessed the respondent’s data base for KD Communications to compete for business 
with the respondent.  Ms Dee stated that it was not possible for her to do this because she could not access information on the 
MYOB backup disc as she had no zip drive on her home computer to open the disc. 

31 Ms Dee was asked about the website generated for the respondent by her son, James Dee.  Ms Dee stated that in early 2002 
Mr Hayes indicated that he wanted a website created for the respondent’s business and Ms Dee told Mr Hayes that her son may 
be interested in developing a website.  Her son then developed the website and showed it to Mr Hayes who appeared to be 
impressed by her son’s work.  Ms Dee understood that an agreement was then struck between Mr Hayes and her son, James, 
for $1,000.00 to be paid to her son for the website.  Ms Dee stated that her son uploaded the website onto the internet and on 
27 September 2002 a tax invoice was generated through KD Communications as her son was not registered for Goods and 
Services Tax (“GST”).  Ms Dee was shown an email sent by her son to Mr Hayes dated 17 October 2002 requesting payment 
of $1,000.00 if the respondent wished to retain the website developed by him (Exhibit R4).  Ms Dee was asked why this email 
was sent to the respondent after an invoice was sent to the respondent on 27 September 2002 requiring payment for the 
website.  Ms Dee stated that the email dated 17 October 2002 was a reminder for the $1,000.00 to be paid.  It was put to 
Ms Dee that the invoice dated 27 September 2002 had been manufactured by her and backdated into the respondent’s MYOB 
system.  Ms Dee denied that the invoice had been manufactured but she conceded that she was the one who probably would 
have handled this invoice once it was received by the respondent.  Ms Dee stated that she could not recall if she had seen the 
email from her son dated 17 October 2002 but she agreed that she usually opened Mr Hayes’ emails each morning and printed 
off a copy of each email to put on Mr Hayes’ desk. 

32 Ms Dee stated that after her termination a further demand for payment of the website was sent to the respondent as the 
respondent had not paid the invoice.  As there was no response to this invoice a local court summons was issued against the  
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respondent.  Ms Dee stated that by this stage the relationship between the parties was unpleasant and Ms Hayes had been 
abusive towards her whenever the parties met.  Ms Dee stated that when she was in attendance at Mr Hayes’ various court 
appearances Ms Hayes threatened Ms Dee and her family with violence. 

33 In April 2003 Ms Dee commenced employment on a part-time basis in a call centre working 27.5 hours per week and earning 
$11.50 per hour.  In the period subsequent to November 2002 and whilst she was looking for work she was assisting Mr Dee to 
build up KD Communications.  In August 2003 Ms Dee voluntarily ceased employment at the call centre. 

34 It was put to Ms Dee that it would have been unusual for her to return to work with the respondent in October 2001 if Mr Dee 
had not been paid the commission he says was due to him.  Ms Dee stated that that was a matter between Mr Hayes and 
Mr Dee.  She stated that she was aware that Mr Dee had not been paid the commissions due to him and she had no idea how 
much commission he was owed. Ms Dee understood Mr Dee would be looked after when the respondent’s situation improved. 

35 Ms Dee was asked about the application for the Telstra line lodged on 12 November 2002.  She stated that the application was 
made by Mr Dee and herself on behalf of her son as her son would be working with KD Communications. 

36 Ms Dee agreed that a substantial proportion of the respondent’s income was from its Telstra dealership and that the loss of this 
dealership would have a substantial impact on the respondent’s operations.  She confirmed that during discussions held in 
October and November 2002 about who would be given the EPOA over the respondent’s business she was aware that 
Mr Hayes’ preferred option was to have Mr Hoye take on the EPOA and for Mr Dee to manage the respondent’s operations.  
Ms Dee stated that even though this was Mr Hayes’ preferred option, after discussions between Mr Dee, Mr Hoye and herself 
were held it was decided that the EPOA should be held jointly between Mr Dee and Mr Hoye so that the responsibility of 
running the respondent’s business could be shared.  Ms Dee denied that she told Mr Hoye that she would close down the 
respondent’s business and would “walk” if Mr Dee was not given the EPOA.  She also denied telling Mr Hoye that the 
respondent’s Telstra dealership would no longer remain in place if Mr Dee was not given the EPOA. 

37 Ms Dee confirmed that in April 2003 she contacted Centrelink about Ms Hayes’ personal situation and she confirmed she 
contacted the Australian Taxation Office (“ATO”) in June 2003 about the respondents’ operations.  Ms Dee stated that she 
rang the ATO on numerous occasions enquiring about superannuation entitlements owing to her by the respondent.  Ms Dee 
also agreed that at the same time she advised the ATO that she understood the respondent’s business was ‘for sale’ and that 
Ms Hayes was running the business.  Ms Dee denied that she was raising issues with Centrelink and the ATO to cause 
problems for the respondent. 

Respondent’s evidence 
38 Mr Hayes stated that Mr Dee’s terms and conditions of employment including the payment of commission, were confirmed in 

documents prepared by Mr Hoye in 1998 (Exhibits A1 and A2).  Mr Hayes stated that even though the respondent performed 
well in 1998, by the end of June 1999 profits had fallen and this resulted in a discussion in July 1999 between Mr Hoye, 
Mr Dee and himself about restructuring Mr Dee’s commission arrangement.  Mr Hayes stated that Mr Dee’s commission 
arrangement also had to change because it was difficult to obtain accurate figures to work out Mr Dee’s commission given that 
the respondent had re-organised its accounting practices.  The options canvassed by Mr Hayes with Mr Dee included Mr Dee 
returning to a contract arrangement or changing the way in which Mr Dee was paid.  Mr Hayes stated that since the middle of 
1999 a number of additional payments were also made to Mr Dee in lieu of commission payments.  Mr Hayes stated that the 
initial resolution was to give Mr Dee an increase of approximately $3,000.00 per year and this was done by a payment to 
Ms Dee of approximately $90.00 per fortnight.  As a result of Mr Dee agreeing to this arrangement commission payments 
previously paid to Mr Dee ceased and regular payments were instead made to Ms Dee until she commenced employment with 
the respondent in February 2000.  Mr Hayes stated that when Ms Dee commenced employment with the respondent Mr Dee’s 
salary increased by approximately $3,000.00 per annum in June 2000, in September 2002 Mr Dee’s salary increased to 
$39,500 per annum and Mr Dee’s salary later increased to $42,000.00 per annum in November 2000 as confirmed by the 
summary of wages paid to Mr Dee (Exhibit R2).  Mr Hayes stated that Mr Dee did not raise the issue of non-payment of 
commission after 1999 until a copy of the letter Mr Hayes wrote in August 1998 was put on his desk with a note on it in 
August 2002 (Exhibit R1, page 1).  Mr Hayes stated that he was surprised that Mr Dee was now requesting that he be paid 
commission.  He spoke to Mr Hoye at the time about what could be done about the situation and he confirmed that he did not 
approach Mr Dee about the issue.  Mr Hayes maintained that Mr Dee was paid the highest salary of all the respondent’s 
employees and he claimed Mr Dee may have been upset when he complained in August 2002 because another person had 
recently been employed to manage another company owned by Mr Hayes and was being paid a higher wage than Mr Dee. 

39 Mr Hayes stated that even though commissions were not paid to Mr Dee after June 1999 given the salary increases given to 
him as well as other benefits paid to him he believed that Mr Dee was well recompensed. 

40 Mr Hayes stated that at no stage was there any discussion about a minimum of $800.00 per month in commissions being paid 
to Mr Dee. 

41 It was put to Mr Hayes that Mr Dee had approached him about commissions due to him before August 2002.  Mr Hayes stated 
that was not the case and that when the issue was raised with him in August 2002 it was a complete surprise. 

42 Mr Hayes confirmed that he wrote a letter in August 2000 detailing Mr Dee’s remuneration package, at Mr Dee’s request, to 
assist him in obtaining finance.  Mr Hayes stated that the contents of this letter were inaccurate. 

43 Mr Hayes agreed that in April 2001 Ms Dee resigned because she was concerned at the time about the respondent’s financial 
position. 

44 Mr Hayes stated that at some stage in 1999 or 2000 he was approached by Mr Dee about his son designing a website for the 
respondent as part of a school project.  He stated that sometime around July 2000 this website was uploaded on to the 
respondent’s computer.  Mr Hayes stated that he was unaware at the time that the website was going to be installed. 

“It was originally requested by - - by Kevin (Dee) if it could be installed - - I beg your pardon, not installed, actually 
designed by his son, James, as a school project.  That was the request that they made of me, and I'm sorry, without - - I 
don't have the date, but some time in 1999.  In June/July 2000, I came into the office on a specific day to find the website 
being uploaded onto the computers, ... It was the first time I actually looked at the website.  I had no concept or idea at 
that time that this was going to be installed and I definitely had no - - no knowledge it was happening until I walked into 
the office to see them standing around a computer.” 

(Transcript page 134-135) 
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45 Mr Hayes confirmed that on the 23 October 2002 he was arrested.  He stated that on 25 October 2002 Mr Hoye visited him in 
prison to discuss the future of the respondent’s business and he discussed Mr Hoye and Mr Dee jointly holding an EPOA over 
the respondent’s business, however, Mr Hayes had reservations about this course of action.  Mr Hayes asked Mr Hoye if it was 
necessary for Mr Dee to be given the EPOA and Mr Hayes questioned the appropriateness of giving the EPOA to both Mr Dee 
and Mr Hoye as the EPOA included power over Mr Hayes’ private assets and the other business Mr Hayes operated adjacent to 
the respondent’s premises.  Mr Hayes confirmed that on the 30 October 2002 he was visited by Mr Hoye and Mr Dee and he 
indicated at the time that his preference was for Mr Hoye to hold the EPOA on his own and for Mr Dee to manage the 
respondent’s operations.  Mr Dee then stated that he wanted to discuss the situation with his wife.  On 31 October 2002 Mr 
Hayes was contacted by Mr Hoye and he was told by Mr Hoye that Mr Dee had indicated to him that if he was not given the 
EPOA over the respondent’s business then the respondent would lose the Telstra dealership.  Mr Hoye understood that Mr Dee 
arrived at this view after having discussions with Mr Cheam.  Mr Hayes stated that he was concerned about this claim by Mr 
Dee because the Telstra dealership was worth between $3,000 and $10,000 in income per month to the respondent.  Even 
though Mr Hayes was unhappy at this point about giving the EPOA to Mr Dee he signed the necessary documents for Mr Hoye 
and Mr Dee to jointly hold the EPOA. 

46 Mr Hayes stated that he later found out that Mr Cheam did not inform Mr Dee that the respondent would lose the Telstra 
dealership if Mr Dee was not given the EPOA and he was aware that the respondent had a contract with Telstra which Telstra 
had an obligation to honour. 

47 As a result of the information he had been given about possible problems with the Telstra dealership Mr Hayes made three 
calls to Mr Dee on 4 November 2002.  Mr Hayes stated that Mr Dee hung up on him on each occasion.  On 7 November 2002 
Mr Hayes was visited by Mr Hoye and Ms Hoye and Mr Hoye told him that he had been informed that if Mr Dee was not 
given the EPOA then the applicants would walk out of the respondent’s business and shut the business down and that Mr and 
Ms Dee had threatened to resign that day as well as on one other occasion between 4 and 7 November 2002.  By this stage Mr 
Hayes had been informed that the EPOA he had allocated to Mr Hoye and Mr Dee had fallen through due to a problem with 
the documentation.  Mr Hayes stated that he was becoming increasingly concerned about the respondent’s contract with Telstra 
and therefore the respondent’s financial viability.  He was also concerned that Mr Dee had refused to take his calls on 
4 November 2002 and that Mr and Ms Dee had threatened to resign and shut the respondent’s business down if Mr Dee was 
not granted the EPOA over the respondent’s operations.  Mr Hayes stated that he was worried about why the applicants were 
so keen to obtain an EPOA over his business and he was concerned Mr and Ms Dee were trying to gain some advantage over 
him and his business given his situation.  As Mr Hayes took this threat as being an attempt to blackmail him Mr Hayes decided 
not to grant Mr Dee the EPOA over the respondent’s business and his private affairs.   

48 Mr Hayes confirmed that after he was informed of the applicants’ intention to resign by Mr Hoye he did not seek to clarify this 
issue with Mr Dee.  Mr Hayes stated, however, that he sought clarification from Mr Hoye on several occasions about Mr and 
Ms Dee’s comments and Mr Hoye confirmed to him that Mr and Ms Dee stated that if the EPOA was not given to Mr Dee they 
would resign. 

49 On 11 November 2002 Mr Hayes told Mr Hoye that he would not give the EPOA to Mr Dee and he wrote a draft letter to Mr 
Dee and Ms Dee indicating that he would accept Mr and Ms Dee’s resignations and sent the letter off to Mr Hoye (Exhibit R5).  
The contents of this letter are as follows, formal parts omitted: 

“I am advised by the Telephone Connection Accountant Mr Paul Hoye as follows: 
1]  Remaining as Receptionist/Office Administrator and Service Manager of the Telephone Connection is not 

acceptable. 
2] The only basis you will continue employment is with legally binding control of all assets/trusts & (sic) accounts 

relevant to myself [Jeremy Nigel Hayes] through a Power of Attorney. 
3] I am advised further discussion confirmed you will not accept the Telephone Connection Accountant Mr Paul Hoye 

having Power of Attorney and yourselves the freedom to run the Telephone Connection. 
4] I am as you are aware presently incarcerated.  However inconvenient and untenable your terms leave an unpalatable 

taste I cannot swallow. 
5] Your resignation(s) are accepted immediately on receipt of this notation. 
6] Holiday pays and all due entitlements will be onforwarded by Mr Paul Hoye upon receipt of the following at the 

office 
a) Ford Falcon Motor Car 
b) “ “ Fuel Card (sic) 
c) All written documentation owned (sic) 
d) “ back up software (sic) 
e) All software on your laptop used [As advised by 
f) C Dee exclusively for T.T.C] (sic) 
g) Mobile phone & Mobile Phone Card 
h) All stock belonging to T.T.C. 
i) Keys to the Telephone Connection Premise 
j) “ “ “ “ “ Post Office Box (sic) 
You will not be provided entry to the telephone connection premise.  Any private effects will be forwarded to you. 

Nigel Hayes 
Kevin 
May I take the opportunity to thank you for your support over many years.  I have enjoyed working with you.” 
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Mr Hayes gave evidence that due to a delay at the prison this letter was not received by Mr Hoye before 15 November 2002.  
He had however instructed Mr Hoye verbally to pay all entitlements owing to the applicants, plus two weeks’ pay in lieu of 
notice on the Friday of that week and he also gave verbal instructions to Mr Hoye to accept Mr and Ms Dee’s resignations.  Mr 
Hayes stated that during this week he was in constant contact with Mr Hoye and was having discussions with Ms Hayes about 
taking over the EPOA, even though Ms Hayes had not previously been involved in the respondent’s business. 

50 Under cross-examination Mr Hayes confirmed that the applicant had private use of a motor vehicle although this was limited to 
one tank of petrol when driving outside of the metropolitan area and he agreed that this was contrary to a statement about this 
issue in the respondent’s Notice of Answer and Counter Proposal. 

51 Mr Hayes was asked if reinstating Mr and Ms Dee was an option.  He stated that he would have no issue with this occurring.  
Mr Hayes stated that he had no ill feelings towards Mr and Ms Dee and he would accept both of them back into the business as 
it would make good business sense.  Mr Hayes agreed that the respondent currently has four employees and that employee 
numbers have declined.  He stated that the respondent currently has no Service Manager position. 

52 It was Mr Hayes understanding that the MYOB backup disc which was taken home each evening by Ms Dee did not require a 
zip drive to access the information on the disc.  Mr Hayes conceded that he had no evidence to support his claim that the 
respondent’s data base had been downloaded and that a manual copy of the respondent’s data base was missing from the office 
but he believed that this was confirmed through information he had received about Mr Dee approaching some of the 
respondent’s customers for work. 

53 Mr Hayes agreed that there were issues with the integrity of the respondent’s MYOB data and he agreed that the list containing 
wage payments made to Ms Dee which was put to Mr Dee could have some inconsistencies and Mr Hayes agreed that he could 
not accurately verify the details contained in this document (Exhibit R2). 

54 Mr Hayes stated that the letter he wrote dated 7 August 2000 was written purely to assist Mr Dee with meeting his financial 
commitments and he conceded that parts of the letter were untruthful and incorrect. 

55 Mr Hayes confirmed that when Mr Dee visited him in prison on 30 October 2002 Mr Dee did not state that if he was not given 
the EPOA then he would resign.  He agreed that Mr Hoye stated that he was concerned about holding the EPOA on his own 
and that Mr Hoye told him that he wanted to share the EPOA with Mr Dee. 

56 Mr Hoye has worked as the respondent’s Accountant off and on from August 1995.  He confirmed that he was asked by 
Mr Hayes to prepare Mr Dee’s letter of appointment and to also confirm Mr Dee’s commission arrangement as detailed in 
Exhibit A2. 

57 Mr Hoye confirmed that Mr Dee’s commission arrangement changed when the respondent changed its accounting computer 
system from Quickbooks to MYOB.  He stated that as a result of the change to MYOB it was difficult for the respondent to 
obtain reports from the new system to quantify commission payments due to Mr Dee.  Mr Hoye could not recall any meeting 
taking place with Mr Dee in 1999 about changing Mr Dee’s commission structure.  However, although unable to recall a 
specific date Mr Hoye recalled having a telephone discussion with Mr Hayes about Mr Hayes’ concerns with Mr Dee’s 
commission payments.  Mr Hoye recalled that during this discussion the possibility of Mr Hayes offering Mr Dee a salary 
increase in lieu of commission payments was mentioned however Mr Hoye was unaware if this arrangement eventuated.  Mr 
Hoye stated that when commissions due to Mr Dee were paid from July 1998 through to June 1999 he was responsible for 
preparing the cheques and he did so from the Quickbooks accounts.  Mr Hoye ceased employment with the respondent for a 
time when the respondent ceased using Quickbooks because he was not familiar with using MYOB and he understood from 
discussions with Mr Hayes that subsequent to this change that the respondent was unable to generate financial reports. 

58 Mr Hoye confirmed that he received verbal instructions from Mr Hayes in the week commencing 11 November 2002 to accept 
Mr Dee’s and Ms Dee’s resignation. 

59 Mr Hoye was asked about the letter placed on Mr Hayes’ desk on 16 August 2002 whereby Mr Dee raised the issue of 
commission payments which he claimed were owing to him (Exhibit R1, page 1).  Mr Hoye stated that Mr Hayes approached 
him to discuss the letter and told him that he did not know why Mr and Ms Dee were seeking this payment as they knew that 
the respondent could not afford to make commission payments.  Mr Hoye stated that he was unaware if the payment of 
commission was raised by Mr Dee with the respondent prior to this date and he stated that he had no knowledge of any 
arrangement whereby Mr Dee was to be given commission payments of at least $800.00 each month.  He stated that he only 
recalled discussing Mr Dee’s commission payments on three occasions with Mr Hayes.  The first time was when the letter 
confirming Mr Dee’s commission arrangement was generated on 2 August 1998 the second was the telephone conversation 
about Mr Dee being given a salary increase in lieu of commission and the third was when the letter was placed on Mr Hayes’s 
desk in August 2002 (Exhibit R1, page 1). 

60 When asked why Mr Dee had put the letter about commission payments on Mr Haye’s desk Mr Hoye stated that he believed 
that over time the applicants were becoming increasingly dissatisfied with their conditions of employment. 

61 Mr Hoye stated that for most of the time that he has been associated with the respondent’s operations he worked one day per 
week.  He confirmed that in the financial year 1998/1999 the respondent did not achieve its target figure of $1.6 million in 
turnover. 

62 Mr Hoye confirmed that a company associated with Mr Hayes, Keynes Pty Ltd trading as Computer Network Connection, 
employed a Manager called Mr David Harries and in August 2002 Mr Harries was paid a salary of approximately $55,000 per 
annum. 

63 Mr Hoye was asked about the payment of overtime to Mr and Ms Dee.  He confirmed that Mr Dee claimed overtime in 2002 as 
he understood he was dissatisfied with his treatment and the wages being paid for the number of hours he was working.  Mr 
Hoye stated that he discussed these claims which Ms Dee prepared prior to putting the claim to Mr Hayes for authorisation.  
He stated that Mr Hayes never refused Mr Dee’s overtime claims.  He confirmed that Ms Dee raised any concerns about her 
and Mr Dee’s wages with him directly if there was an issue. 

64 Mr Hoye confirmed that the letter from Mr Hayes dated 11 November 2002 addressed to Mr and Ms Dee accepting their 
resignation was sent to him by Mr Hayes from Hakea Prison (Exhibit R5).  Mr Hoye stated that even though the letter was 
dated 11 November 2002 he did not receive the letter until after Mr and Ms Dee were terminated.   

65 Mr Hoye confirmed that as at 28 October 2002 he was aware that it was Mr Hayes’ wish for Mr Hoye to have the EPOA on his 
own.  Mr Hoye stated that he did not want to have sole responsibility for the EPOA and that he suggested to Mr Hayes that the 
EPOA be shared with Mr Dee.  Mr Hoye confirmed that Mr Dee was willing to take on the EPOA jointly with him. 
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66 Mr Hoye gave evidence that at the staff meeting held on 28 October 2002 there was a discussion about the website generated 
by James Dee.  Mr Hoye stated that the applicants claimed that Mr Hayes had agreed to pay $1,000 for the website.  Mr Hoye 
understood that Mr Hayes had offered $500 to James Dee for the website as it was a school project and he had not asked for 
the website to be uploaded.  He stated that an amount of $750 was settled on at the meeting as an agreed amount pending 
ratification by Mr Hayes, as confirmed by the minutes of this meeting (Exhibit A3). 

67 Mr Hoye confirmed that during one of his prison visits to see Mr Hayes, Mr Hoye told Mr Hayes that Mr Dee had advised him 
that Mr Cheam of Telstra had told him that unless a technical person was involved in running the respondent’s business Telstra 
would probably withdraw its dealership.  He also told Mr Hayes that he wanted to hold the EPOA jointly with Mr Dee.  Even 
though Mr Hayes only wanted Mr Hoye to hold the EPOA, he agreed at this meeting for the EPOA to be held jointly by 
Mr Dee and Mr Hoye and he authorised Mr Hoye to instruct lawyers to prepare relevant documentation. 

68 Mr Hoye confirmed that he had a discussion with Mr Dee about Mr Hayes’ attempts to contact Mr Dee by telephone on 
4 November 2002.  He stated that Mr Dee told him that Mr Hayes had tried to ring him several times that day but Mr Dee had 
hung up on Mr Hayes.  He agreed that Mr Dee was under work pressures on this particular day. 

69 After the initial EPOA application did not proceed, Mr Hoye confirmed that Mr Hayes then asked Mr Hoye to take on the 
EPOA on his own.   

70 Mr Hoye stated that he had a further meeting with Mr Dee, Ms Dee and Ms Hoye on 6 November 2002 (Exhibit A5) and at 
this meeting the issue of a joint EPOA was again discussed and Mr and Ms Dee stated that they did not wish to hold the EPOA 
on their own. 

71 Even though Mr Hoye could not remember the date Mr Hoye recalled another discussion with the applicants following a visit 
to Hakea Prison where Mr Hayes advised that he did not want Mr Dee to have any involvement in the EPOA.  When Mr Hoye 
advised the applicants of this Mr Dee stated to him that if there was not a joint EPOA for the respondent’s business then they 
(Mr and Ms Dee) would leave.  Mr Hoye then asked Mr Dee if he should tell Mr Hayes of their view and Mr Dee replied 
“Yes”.  Mr Hoye stated that he later informed Mr Hayes of this discussion but he could not remember if it was during a 
telephone conversation or on a visit.  Subsequently Mr Hayes advised him to accept Mr and Ms Dee’s resignation by Friday 
15 November 2002 based on what Mr Hayes described as the ultimatum the applicants had given to Mr Hoye that they would 
leave the respondent if Mr Dee was not part of a joint EPOA over the respondent’s business. 

72 Mr Hoye confirmed that on the morning of 15 November 2002 he told the applicants that their resignations were accepted.  He 
gave evidence that Mr and Ms Dee were upset at being told this.  They responded by saying that the situation was ridiculous 
and that they had not tendered their resignations.  Mr Hoye told them that he had been instructed by Mr Hayes that they had to 
leave the respondent’s premises forthwith.  Mr Dee responded by saying that they were not leaving nor were they resigning.  
Mr Hoye then told them that they had to leave that day. 

73 Mr Hoye confirmed that Ms Hayes commenced working for the respondent on the afternoon of 15 November 2002. 
74 Mr Hoye was asked to comment on the claim by the respondent that a nett payment of $89 per fortnight was given to Ms Dee 

during a period when she was not employed with the respondent.  Mr Hoye stated that he had a telephone conversation with 
Mr Hayes about this payment and Mr Hoye understood that this payment was given to Ms Dee in lieu of paying additional 
wages to Mr Dee as this wage increase would put him in a higher income bracket. 

75 Mr Hoye stated that Mr Dee had never raised the lack of commission payments with him. 
76 Under cross-examination Mr Hoye agreed that after Mr Hayes was incarcerated both he and Mr Dee had concerns about the 

financial viability of the respondent’s operations and about the financial risks associated with holding an EPOA over the 
respondent’s business.  Mr Hoye stated that the respondent’s operations would be in jeopardy if the respondent lost the Telstra 
dealership and that he was concerned by Mr Dee’s statement that Mr Cheam had told him that the Telstra dealership would be 
lost if Mr Dee was not given the EPOA.  Mr Hoye confirmed that when Mr Dee stated that he could not remain working with 
the respondent without being given the EPOA he did not use the word resignation.  He also confirmed that during the 
discussions prior to Mr and Ms Dee being terminated that Ms Dee did not state that she would resign. 

77 He stated that Ms Hayes had occasionally worked for the respondent’s operations but not on a regular basis. 
78 Mr Hoye agreed that the applicants’ reinstatement was impractical given the deterioration in the relationship between the 

respondent and the applicants since the applicants ceased employment with the respondent. 
79 Mr James Dee was summonsed by the respondent to give evidence.  He is 18 years of age and left school in 2001.  He is 

currently employed as a warehouse trainee and in 2002 he worked at Coles.  James Dee was aware that in November 2002 an 
application was made to install a second telephone line at his parent’s address.  He stated that the line was being installed so 
that his parents could use the telephone whilst he was on the internet.  He confirmed that he created a web page for the 
respondent and that he sent emails to the respondent about payment for the web page.  He agreed that he had a discussion with 
Mr Hayes about the website after sending an email to him on 17 October 2002 (Exhibit R4).  He could not recall the specifics 
of this discussion, however, he stated that there was some reference to Mr Hayes requiring additions to the web site. 

80 Ms Hayes confirmed that prior to 15 November 2002 when she commenced working full time with the respondent’s operations 
she worked on an infrequent basis with the respondent due to family commitments.  Ms Hayes stated that when she 
commenced employment with the respondent on 15 November 2002 she was on a steep learning curve as she had no 
familiarity with the respondent’s procedures.  Ms Hayes was concerned about the allocation of the EPOA to Mr Dee because 
this would have given control of the respondent’s business and the family car to Mr Dee.  As there was the option was for Ms 
Hayes to become involved in the respondent’s operations, on 11 or 12 November 2002 Ms Hayes decided to take on the EPOA 
and become actively involved in the respondent’s business. 

81 Ms Hayes stated she had a call from Telstra on 18 November 2002 concerning Ms Dee’s application for an additional 
telephone line to be connected.  Ms Hayes found that the documents relating to the applicants’ application for an additional 
telephone line were missing from the respondent’s premises (Exhibit R1, pages 7-13).  She agreed that the respondent received 
a commission for these lines being installed.   

82 Ms Hayes stated that she had received feedback from a number of the respondent’s clients who had been approached by 
Mr Dee subsequent to ceasing employment with the respondent.  These clients included Wesfarmers, the Royal Agricultural 
Society, Winrod and Farm Weekly.  She stated that she was aware that Mr Dee was offering rates to these clients lower than 
those charged by the respondent. 
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83 Ms Hayes stated that after Mr Dee lodged his application claiming unfair termination she offered him his job back on three 
occasions.  When Ms Hayes liaised with Mr Dee on these occasions she was told by Mr Dee that as the relationship between 
the parties had broken down it was not possible for him to return to work with the respondent.  Ms Hayes stated that it was 
possible to reinstate Mr Dee, however, some of his former duties would change and he would have more face to face 
interaction with customers.  However, his terms and conditions of employment would remain the same.  She stated that Ms 
Dee could not be offered a position because Ms Hayes was now performing her former duties. 

84 Ms Hayes confirmed that subsequent to April 2003 she was investigated by the ATO and Centrelink had contacted her to 
review her earnings and to check on whether or not she was receiving a salary in addition to family payments.  In the event it 
turned out that Centrelink was underpaying Ms Hayes.  Ms Hayes stated that she was aware that Ms Dee had made complaints 
about her to both Centrelink and the ATO.  Ms Hayes stated that as a result of the complaints to the ATO the respondent’s 
business is currently being closely monitored.  She understood that the complaint arose as a result of Ms Dee contacting the 
ATO in June 2003 as confirmed in ATO documents (Exhibit R8). 

85 Ms Hayes stated that she tried to sort out the payment for the website created by James Dee but in December 2002 she was 
given an ultimatum by the applicants to remove the website within 24 hours and she was unaware of how to do this.  She 
eventually arranged to have it removed on 20 December 2002.  Ms Hayes stated that as a result of the Small Claims Tribunal 
action by the applicants seeking payment for the web site she had to attend the Joondalup Court on four occasions.  When she 
discussed the website with Mr Dee he complained that she had taken too long to remove the site from the respondent’s 
computer.  Ms Hayes stated that she has since offered James Dee $200.00 for the website as the website had been removed and 
it was her view that this amount covered the cost of the labour for putting the website in place. 

86 Ms Hayes stated that the applicants attended all of Mr Hayes’ court hearings except for Mr Hayes’ appeal when the applicants’ 
daughter attended.  

87 Ms Hayes confirmed that the printout of wage payments made by the respondent to Ms Dee were printed from the MYOB 
system by her after these applications were lodged.  Ms Hayes agreed that because the respondent was experiencing difficulties 
obtaining accurate information from its MYOB system, the respondent offered the applicants’ representative access to an 
independent accountant to review the respondent’s accounts as the respondent had nothing to hide.  Ms Hayes confirmed that 
even though at times MYOB documents were unreliable they were not completely useless as the respondent is currently using 
its existing MYOB system to run its operations. 

88 Ms Hayes stated that when she had discussions with Mr Cheam about a non-technical person running the respondent’s 
operations he told her that he did not tell Mr Dee that it would be an issue for Telstra if a non-technical person was running the 
respondent’s operations.  Mr Cheam is aware that the EPOA was granted to Ms Hayes to run the respondent’s business and she 
confirmed that Mr Cheam has regularly visited the respondent’s premises and the Telstra dealership with the respondent 
remains in place. 

89 Ms Hayes was asked about her knowledge of any commissions paid to Mr Dee.  She stated that if commissions were owed to 
Mr Dee they would have shown up in the MYOB accounts.  Ms Hayes stated that she spoke to Mr Hoye and a number of 
former employees, both accountants and administrators, to verify whether or not there was any agreement to pay Mr Dee 
commission after 1999.  She stated that no former employee had any knowledge that Mr Dee was entitled to commission 
payments. 

90 Ms Hayes confirmed that on 15 November 2002 she was contacted by Mr Hoye and was told that both the applicants refused 
to resign and she was told by Mr Hoye that the applicants stated that if they were not paid two weeks’ pay in lieu of notice they 
would take the respondent’s vehicle home.  Ms Hayes stated that she did not instruct Mr Hoye to terminate the applicants, 
however, she told Mr Hoye to pay them what they were asking and to make it “as civilised as possible”. 

Submissions 
91 The applicant maintains that much of the evidence given in these proceedings on behalf of the respondent was hearsay and 

therefore where there is any discrepancy in the evidence, the direct evidence given by the applicants should be preferred. 
92 In this case both applicants were summarily terminated and the onus is therefore on the respondent to demonstrate that there 

was good reason to terminate both employees.  There was no issue that two weeks’ pay in lieu of notice was given to the 
applicants on termination, however, the applicants maintain that this payment was unlawful as there was no capacity under the 
applicants’ contracts of employment to make this payment in lieu of notice. 

93 The applicants maintain that they did not resign and that at no stage in October or November 2002 was the word resignation 
used by Mr and Ms Dee.  Both applicants had no intention of resigning and this was reflected in their short term and long term 
commitment to the respondent’s operations as demonstrated by the contents of the minutes of meetings held subsequent to Mr 
Hayes being incarcerated.  These minutes confirm that the applicants were involved in the respondent’s long term planning 
which reflects an intention on the part of the applicants to have a long term relationship with the respondent.  If Mr Hayes had 
the view that the applicants intended resigning he should have raised this issue directly with the applicants prior to effecting 
their termination. 

94 The respondent had no reason to terminate the applicants on 15 November 2002 or to accept their resignation.  Even though 
Mr Hoye was instructed to accept the applicants’ resignations it was common ground that the applicants did not accept that 
they had resigned. As a result of the applicants not accepting that they had resigned Mr Hoye liaised with Ms Hayes and this 
led to an instruction that the applicants be terminated at the initiative of the respondent. 

95 The applicants argue that no issues about their performance were raised with them and as the applicants were not given any 
notice of their termination then their dismissal was both procedurally and substantively unfair. 

96 Both applicants are not seeking reinstatement.  The applicants argue that the relationship of trust has broken down such that it 
is not possible to re-establish a working relationship, particularly given the acrimonious events which have occurred 
subsequent to the applicants’ termination.  The relationship between the applicants and the respondent has been further eroded 
by the website issue.  In any event Mr Dee is the only person who has been offered his job back. 

97 There was no dispute about whether or not the applicants had mitigated their loss and none of the applicants’ evidence in 
relation to this matter was questioned by the respondent.  On this basis the applicants are seeking the maximum of six months’ 
compensation for their loss. 

98 It was not in dispute that commission payments formed part of Mr Dee’s contract with the respondent in 1998 and Mr Dee 
maintains that this contract was never varied.  There was no evidence given in these proceedings to the contrary and the 
contents of Mr Hayes letter dated August 2000 (Exhibit A13) confirm that Mr Dee was entitled to commission payments. 
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99 The respondent submits that there was an abundance of evidence demonstrating that Mr Dee was not entitled to commission 
payments after July 1999.  Even though there was an initial agreement to pay Mr Dee commission in 1999 this was varied in 
June 1999 when Mr Dee was given the option of either returning to a subcontract arrangement or having his commission 
arrangement reviewed.  After discussions took place Mr Dee accepted a different arrangement in lieu of being paid 
commission, and throughout the rest of his employment with the respondent Mr Dee was recompensed in lieu of being paid 
commission. 

100 It is improbable that Mr Dee would continue working with the respondent if the substantial amount of commission that is being 
claimed by him was never paid.  It was only in August 2002 that this issue was raised by Mr Dee with Mr Hayes and this was 
around the time that Mr Harries was employed by another company associated with Mr Hayes, on a higher rate of pay than that 
being paid to Mr Dee.  It is the respondent’s view that this triggered Mr Dee’s claim for commission payments. 

101 The respondent questions the veracity of Ms Dee’s evidence.  The respondent maintains that this invoice was not sighted by 
Mr Hayes prior to October 2002.  The respondent maintains that the invoice generated by KD Communications and allegedly 
sent to the respondent on 27 September 2002, and which was processed by Ms Dee, was fabricated.  The respondent relies on 
an email sent to it by James Dee on 17 October 2002, after the invoice was generated, which refers to the respondent paying 
for the website if the respondent wanted to retain it, in support of its claim that the invoice was improperly generated and given 
to the respondent for payment.   

102 There was no dispute that Mr Hayes was unhappy about Mr Dee holding even a partial EPOA over the respondent’s business 
operations and that Mr Hayes’ preferred option was to have Mr Hoye holding the EPOA on his own. 

103 When the respondent decided to accept the applicants’ resignations it was operating on the basis that Mr Dee had given an 
ultimatum to the respondent that unless he be given a partial EPOA over the respondent’s business then he and Ms Dee no 
longer wanted to continue being employed by the respondent.   The respondent was concerned about the applicants’ motives in 
the pressure being put on Mr Hayes to grant Mr Dee an EPOA over its operations.  Mr Hayes conceded that he understood that 
Mr Dee was relying on comments by Mr Cheam when he told Mr Hoye that unless Mr Dee was involved in the EPOA then the 
respondent’s Telstra contract was at risk.  However, the respondent was aware that Telstra could not renege on its contractual 
obligations to the respondent and this uncertainty contributed to the respondent’s concern about the applicants’ ultimatum to 
leave if the EPOA was not granted to them.  Mr Hayes believed that the applicants’ threat to resign, as conveyed to him by Mr 
Hoye, was effectively an ultimatum and as Mr Hayes found the applicants’ terms to be unacceptable he accepted their 
resignation. 

104 The Telstra application for an additional line, which was lodged by the applicants just prior to ceasing employment with the 
respondent, reflects their intention to set up an alternative business and demonstrates that both applicants were attempting to 
expand KD Communications prior to 15 November 2002. 

105 The respondent argues that the applicants were terminated fairly as all entitlements due to the applicants were paid to them 
when they ceased employment with the respondent. 

106 Given the actions of both applicants in relation to this matter and as Mr Dee was offered his job back with the respondent on a 
number of occasions soon after he ceased employment with the respondent, the respondent argues that costs should be awarded 
to the respondent. 

Findings and Conclusions 
Credibility 

107 I have concerns about the evidence given by both applicants. It is my view that Mr Dee was not forthcoming in his evidence 
when specific issues were put to him and he was guarded in some of his responses.  For example, I did not find Mr Dee to be 
convincing when he gave evidence about the reason for not taking Mr Hayes’ phone calls on 4 November 2002.  At times Mr 
Dee’s evidence was inconsistent and hesitant.  At one point in examination in chief he stated that he was only given one salary 
increase in August 2000 which took his salary from $35,000 to $42,000 (transcript page 41) and yet when asked soon after if 
he recalled his “salary being increased in September 2000 to $39,500” he initially agreed that his salary increased to $39,500 at 
this time.  Then Mr Dee stated that he was unsure if he received any salary increase in 2000 (transcript page 42).  Further, Mr 
Dee’s evidence contradicted James Dee’s evidence when he gave a different reason to that given by James Dee about the 
purpose of Mr Dee and Ms Dee’s application for an extra telephone line in November 2002.  Overall I did not find Ms Dee to 
be a truthful witness.  Ms Dee changed her evidence about her contact with the ATO when shown documentation which 
contradicted her initial evidence about this matter (transcript pages 120 and 121) and in my view Ms Dee was evasive when 
asked about processing the invoice generated by KD Communications in September 2002 relating to the website that had been 
developed by James Dee for the respondent.  Ms Dee also contradicted James Dee’s evidence about the reason for installing a 
second telephone line in the name of KD Communications when she stated that the application for the second phone line was 
for James Dee to operate a computer business.  I therefore doubt the truthfulness of the evidence given by both Mr and Ms 
Dee. 

108 In contrast I found Mr Hayes, Ms Hayes and Mr Hoye to be credible and honest witnesses.   In my view Mr Hayes gave his 
evidence honestly and frankly and he did not resile from conceding issues that were against his interests and his evidence was 
corroborated by written documentation.  Likewise I find that Ms Hayes gave her evidence in a considered and direct manner.  
Even though Mr Hoye was vague in his recollection of dates I find that he gave his evidence honestly and in a direct way and 
his evidence was not broken down during cross-examination. 

109 I take no issue with the evidence given by James Dee. 
110 Given these findings it is my view that where the evidence given on behalf of the respondent conflicts with that given by the 

applicants I prefer the respondent’s evidence. 
Were the applicants terminated? 

111 In this particular case there needs to be a determination as to whether or not the applicants were dismissed. 
112 In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205, the Full Court of the Industrial Relations Court 

of Australia said: 
“termination at the initiative of the employer” involves a “termination in which the action of the employer is the principal 
contributing factor which leads to the termination of the employment relationship”. 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1191 
 

 

“[A]n important feature is that the act of the employer results directly or consequentially in the termination of the 
employment and the employment relationship is not voluntarily left by the employee.  That is, had the employer not taken 
the action it did, the employee would have remained in the employment relationship”. See Macken, McCarry and 
Sappideen’s Law of Employment 4th Edition page 227-228. 

In Chris Toncich v People Who Care Incorporated  (2003) 84 WAIG 401 at 403, Kenner C said: 
“The question of a resignation, truly voluntary, or a dismissal, is a jurisdictional fact necessary to be found by the 
Commission in order to ground jurisdiction in matters of this kind.  It is well settled that to attract the Commission’s 
jurisdiction in claims of this kind, an employee must be “dismissed”:  Gallotti v Argyle Diamond Mines Pty Ltd (2003) 83 
WAIG 353 (IAC); (2003) 83 WAIG 919 (FB).  It is also the case, that in circumstances of a “resignation”, apparently 
tendered by an employee, those circumstances may be a dismissal for the purposes of the Act, if the contract of 
employment is not terminated truly voluntarily by the employee:  Attorney - General v WA Prison Officers Union (1995) 
75 WAIG 3156.  Furthermore, an employee may be “constructively dismissed”, in the event that the employer conducts 
itself by way of a breach of the contract of employment, going to its root, so as to justify its acceptance by the employee: 
Western Excavating (EEC) Ltd v Sharp [1978] QB 761 per Denning MR at 769.” 

113 In my view and on the evidence before me, the cessation of the applicants’ employment was at the instigation of the 
respondent and not due to the applicants resigning.  The respondent maintained that the applicants had resigned when they 
indicated to Mr Hoye that they would leave the respondent if Mr Dee was not given at least a partial EPOA over the 
respondent’s operations.  Even though Mr and Ms Dee claimed that this ultimatum was not given to the respondent I accept Mr 
Hoye’s evidence that this comment about leaving the respondent was made by Mr Dee on behalf of himself and Ms Dee to Mr 
Hoye and was then relayed to Mr Hayes.  However, even though I find that this comment was made to Mr Hoye and relayed to 
Mr Hayes I do not accept that what was said by Mr Dee constituted a resignation by the applicants as in my view this statement 
did not constitute formal notification of Mr and Ms Dee’s intention to leave their employment with the respondent.  It is clear 
that Mr Hayes was upset about what had been conveyed to him by Mr Hoye regarding the applicants’ intentions.  However, in 
my view the applicants did not resign when they expressed dissatisfaction about not having some control over the respondent’s 
business which was experiencing difficulties at the time due to Mr Hayes’ incarceration, when they gave Mr Hayes this 
ultimatum.  On this basis it is my view that when Mr and Ms Dee stated to Mr Hoye that they would leave the respondent if not 
granted an EPOA over the respondent’s operations this did not constitute a formal resignation by the applicants.  I therefore 
find that it was not open for the respondent to accept that the applicants had resigned in early November 2002 as claimed in Mr 
Hayes’ letter of 11 November 2002 (Exhibit R5).  I also take into account that Mr Dee and Ms Dee did not accept that they had 
resigned on 15 November 2002 when advised that their resignations had been accepted and as a result refused to leave the 
respondent’s premises when told by Mr Hoye that their resignations were accepted.  After consulting Ms Hayes, Mr Hoye then 
advised both Mr Dee and Ms Dee that they were no longer required by the respondent and they had to immediately leave the 
respondent’s premises.  In the circumstances I conclude that as the applicants did not resign they were terminated at the 
initiative of the respondent when Mr Hoye advised them on 15 November 2002 that their services were no longer required. 

114 It was not in dispute that the applicants were terminated in a summary fashion and that the applicants were paid two weeks’ 
pay in lieu of notice at termination.  The issue of whether a dismissal of this nature constitutes a summary termination or a 
termination on notice was recently canvassed by Smith C in Thomas Howell v Barminco Pty Ltd (2002) 82 WAIG 2528 at 
2533: 

“Mr Gifford on behalf of the Respondent contends that the onus of proof that the Applicant was harshly, oppressively or 
unfairly dismissed lies on the Applicant as the Applicant's employment was terminated by the payment by the Respondent 
of pay in lieu of notice. In support of its submissions the Respondent relies upon the decision of the Full Bench in 
Newmont Australia Ltd v Australian Workers' Union, West Australian Branch, Industrial Union of Workers (1988) 68 
WAIG 677. In that case the Full Bench of the Commission observed that where an employee's employment was 
terminated by summary dismissal there is an obligation upon the employer to show on balance that misconduct had in fact 
occurred. The Respondent contends that in this case the Applicant was not dismissed for misconduct but for poor 
performance so the nature of the termination was not summary. In The Federated Miscellaneous Workers' Union of 
Australia, WA Branch v Cat Welfare Society Incorporated (1991) 71 WAIG 2014 at 2019 Sharkey P and Gregor C 
observed: 

"It seems to us that whether a dismissal has occurred in circumstances where pay in lieu of notice is made, that 
the question is one of mixed fact and law as to whether what occurred was a summary dismissal or not. 
One consideration is that it depends whether such payment is permissible. That in turn depends on the contract 
and its construction (see Macken J J, McCarry G and Sappideen C "The Law of Employment", 3rd Edition, 
pages 170-172). In some industries, also, it might be said to be a custom. If then, a payment in lieu of notice 
were not provided for in the contract, then proper notice has to be given or there is a summary dismissal. The 
same would apply if there were no custom or usage. 
It follows that a summary dismissal, as a matter of fact and law, cannot be altered in its nature by payment in 
lieu of notice."  

Further Smith C observed: 
“More recently in Sanders v Snell [1998] HCA 64 at [16]; (1998) 196 CLR 329 at 337 Gleeson CJ, Gaudron, Kirby and 
Hayne JJ held that where there is no condition in a contact of employment for payment in lieu of notice, the employer is 
in breach of the contract if the employer does not give the employee requisite notice of termination. In that case there was 
a written contract of employment which specified a period of notice to be given. 
It is apparent that the Applicant was not immediately paid pay in lieu of notice as he initially made a claim in his 
application for such a payment. Further, for the reasons set out below I am of the view that the Applicant's termination 
was sudden and unexpected. It is my view that the Applicant was summarily terminated and the onus of proving the 
circumstances justifying the termination rests upon the Respondent.” 

115 In this case the applicants’ terminations were sudden and without warning.  Even though a payment was made to Mr Dee and 
Ms Dee at termination in lieu of notice on the evidence before me I find that this payment was unlawful as there was no term 
of the applicants’ contracts of employment allowing for this payment to be made.  In the circumstances, I thus find that the 
applicants were summarily terminated. 
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116 When an employee is summarily terminated there is an evidential onus upon the employer to prove that the employee’s 
summary dismissal was justified (Newmont Australia Ltd v The Australian Workers' Union, West Australian Branch, Industrial 
Union of Workers (op cit).  The question of whether a person is guilty of misconduct justifying summary dismissal is 
essentially a question of fact and degree (Robe River Iron Associates v Construction, Mining Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia – Western Australian Branch & Ors (1995) 75 WAIG 813 at 819).  In most cases the 
employee should be given an opportunity to defend allegations made against them.  In Bi-Lo Pty Ltd v Hooper (1992) 53 IR 
224 at page 229 the Full Bench of the South Australian Commission observed: 

“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary 
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it 
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was 
reasonable in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all 
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and had 
reasonable grounds for believing on the information available at that time that the employee was guilty of the misconduct 
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the 
employee’s work record, such misconduct justified dismissal.  A failure to satisfactorily establish any of those matters 
will probably render the dismissal harsh, unjust or unreasonable.” 

117 On the facts as I find them I am satisfied, at least on balance, the respondent has demonstrated that the applicants were guilty 
of misconduct justifying summary dismissal.  Further, I am not satisfied that the applicants were treated so unfairly and harshly 
that they were not afforded “a fair go all round” (Undercliffe Nursing Home v Federated Miscellaneous Workers’ Union of 
Australia, Hospital, Service  and Miscellaneous, WA Branch (1985) 65 WAIG 385). 

118 I find that both applicants’ employment with the respondent was uneventful until the months leading up to Mr Hayes’ 
incarceration on 23 October 2002.  Until this time the applicants and Mr Hayes enjoyed a close and friendly working 
relationship.  It is clear that Mr Dee had some concerns about his relationship with Mr Hayes in August 2002 which led to Mr 
Dee questioning what he claimed to be outstanding commission payments due to him in August 2002 by leaving a copy of his 
original terms and conditions of employment with the respondent on Mr Hayes’ desk.  Further, during the months leading up to 
October 2002 Mr Dee claimed overtime payments for the first time.  I accept Mr Hoye’s evidence that the claiming of 
overtime by Mr Dee was indicative of Mr Dee being dissatisfied with the salary he was being paid by the respondent. 

119 The evidence given in this matter demonstrates that the relationship between Mr Dee, Ms Dee and Mr Hayes in October and 
November 2002 was further strained because of the issue of the allocation of the EPOA over the respondent’s operations.  
After his incarceration in October 2002 Mr Hayes made it clear to Mr Dee that he did not want to grant him an EPOA over the 
respondent’s business and Mr Hayes’ other assets.  I accept Mr Hayes’ evidence that he was concerned about what he regarded 
as an ultimatum by Mr Dee (as told to him by Mr Hoye) that Mr Dee and Ms Dee would cease employment with the 
respondent unless Mr Dee was granted at least a partial EPOA over the respondent’s business and that the genesis of this 
ultimatum related to Mr Dee’s assertion that Mr Cheam had indicated to him that the respondent’s Telstra dealership would be 
withdrawn if Mr Dee was not given at least a partial EPOA over the respondent’s operations. 

120 The relevant evidence is as follows: 
Mr Trainer to Mr Dee - 
“MR TRAINER:  All right.  Did you at any stage discuss Mr Chean’s(sic) comments with Mr Hoye? --- Yes, I did.  
Yes. 
Can you tell the Commissioner about that? --- I told Mr Hoye that Mr Chean (sic) had told me that if I wasn’t - - didn’t 
have power of attorney and wasn’t able to run the company, that the Telstra dealership would be removed. 
And what was Mr Hoye’s response to that? --- I’m not sure really.  There was no immediate response.  It was just a case 
of, “Oh well, that’s what they’ve said, then”.” 

(Transcript page 27) 
Mr Trainer to Ms Dee - 
“And what was the information that was passed to you? --- Mr Chean(sic) was ringing almost every day to find out what 
was happening within the company.  He was worried about who was in charge and who would continue to run the 
company.  Mr Dee actually told me at one stage, he came off the phone, was very upset and he said Mr Chean (sic) had 
told him that if he was not involved - - Mr Dee was not involved in the running of the company in a technical way, 
because there was no other person there who understood the technical side of it, that Telstra would probably pull the 
dealership away from them because they had to have someone there who was understanding of the way it ran. 
Was anyone else present at the time that that took place? --- I think Mr Hoye was there, but I can’t be sure.” 

(Transcript page 97) 
Mr Hayes to Mr Hoye - 
“Do you recall what Kevin advised about Telstra? --- Kevin advised me that Mike Cheam, your Telstra dealer manager, 
had advised him that unless a non-technical person was involved in the running of the company - eg, having power of 
attorney -- 
A non-technical person? --- Sorry.  A tech -- unless a technical person - sorry - was involved in running the company, that 
if I was to have sole power of attorney that Telstra would probably withdraw its dealership.” 

(Transcript page 247). 
121 Given that I prefer Mr Hoye’s evidence to that of Mr Dee and Ms Dee I accept Mr Hoye’s recollection of conversations with 

Mr and Ms Dee about the applicants’ claim that they would leave the respondent if a joint EPOA was not granted over the 
respondent’s operations.  Mr Hoye recalled one conversation as follows: 

Mr Hayes to Mr Hoye - 
“And what did he say? --- Um?  I’d called into The Telephone Connection, and at that time I - - I think I advised him that 
there was another occasion that where I’d - - I think it was when I initially advised him, after leaving - - that’s right;  I 
came back from Hakea Prison after seeing you.  I went to The Telephone Connection;  I advised Kevin and Cheryl that  
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you’d said that you didn’t want to go ahead with the power of attorney being in joint names, and Kevin said, “Well, then 
if I don’t - - if we don’t get power of attorney, then we’ll leave”, and I said, “Do you want me to tell Nigel that when I go 
back to the prison?,” and he said, “Yes”.” 

(Transcript page 251) 
Mr Trainer to Mr Hoye - 
“And that Mr Dee was, in fact, saying to you things like, "If Mr Cheam's threats come true" - and I - - the word, "threats", 
is probably wrong;  but "If what Mr Cheam says comes true, we won't have any - - a business to concern ourselves 
with?---Yes. 
Words to that effect?---Yep. 
And you shared that view?---Yes. 
And that was the context in which he was making his remarks to you?---I can't speculate as to the context of - -  
Well, you - - ?--- - - remarks. 
You reported his remarks to Mr Hayes;  didn't you?---Yes.  I did. 
Yeah?---After asking Mr Dee whether he wanted me to - -  
But - - ?--- - - report those remarks. 
But didn't he, in that - - as a part of that conversation, make it clear to you that, contextually?, the future of the business 
was part of his concerns?---Um?  If I may, that was based on the advice from Mr Dee that Mr Cheam was going to - - or 
would possibly withdraw the dealership.  Having discussions with Mr Hayes, Mr Hayes assured me that legally he 
couldn't do that. 
But what I - - let's just stay with it.  What - - Mr Dee was expressing concerns, was he not, about the future if Mr Cheam's 
threats came true?---Yes.  He was. 
And that was the context in which he was commenting to you and making remarks?---Possibly. 
And when you spoke to Mr Hayes about that, did you say to him, "Look, Kevin's absolutely concerned if we lose the 
dealership, that there won't be a business"?---Mr Hayes dismissed Mr Cheam's assertions - -  
But - - ?--- - - out of hand. 
- - could you, just for moment, concentrate on the question, if you would?  Did you say to Mr Hayes, words to the effect, 
"Kevin Dee is really worried about whether there'll be a business if Cheam's threats come true"?---No.  I didn't. 
MR TRAINER:  You didn't?  Mr Hayes was confident that Cheam's threats, in fact, wouldn't come true?---That's correct. 
Now where in the conversation did Mr Dee say to you, "I will resign"?  Did he use that word, "resign"?---No.  He didn't. 
No?  I put it to you that, in fact, you drew an inference from what he had said?---No.  I repeated exactly what I was told, 
and that's (sic) he said that he would leave.” 

(Transcript pages 284-285) 
122 I accept that Mr Hayes was concerned about the ongoing viability of the respondent’s operations after Mr Hoye told him about 

Mr Dee’s ultimatum given that Mr Dee was effectively running the respondent’s operations at the time.  When Mr Hayes 
endeavoured to clarify the status of the respondent’s Telstra contract with Mr Dee on 4 November 2002 I accept that Mr Dee 
refused to discuss the matter with Mr Hayes when he refused to take Mr Hayes’ numerous telephone calls on that day.  In my 
view this silence and lack of response on the part of Mr Dee added to Mr Hayes’ suspicion about Mr Dee and Ms Dee’s 
motives in relation to the EPOA issue and I accept Mr Hayes’ evidence that he understood that the Telstra dealership could not 
be unilaterally removed from the respondent and that this understanding was contrary to what was being asserted by Mr Dee. 

123 After the joint EPOA application failed I accept that Mr Hoye told Mr Hayes that Mr and Ms Dee had told him they would 
leave the respondent if they were not granted partial EPOA over the respondent’s business and that they wanted Mr Hayes to 
be informed of their position.  I accept that Mr Hayes had reached the view at this stage that the working relationship between 
Mr Dee, Ms Dee and the respondent had broken down and in my view Mr Hayes had good reason to reach the views he 
outlined in his draft letter to the applicants dated 11 November 2002 confirming that it was no longer appropriate for Mr Dee 
and Ms Dee to remain employed by the respondent (Exhibit R5).  I also accept that by this stage Mr Hayes and Ms Hayes were 
negotiating about Ms Hayes taking on the EPOA which effectively brought Mr Dee’s ultimatum to a head. 

124 In my view it was open for Mr Hayes to form the view that both applicants repudiated their contracts of employment with the 
respondent when they gave Mr Hayes the ultimatum that Mr Dee be granted an EPOA over the respondent’s operations.  Even 
though it was begrudgingly accepted by Mr Hayes initially that Mr Dee was to have the EPOA over the respondent’s 
operations in conjunction with Mr Hoye, I accept that this was not Mr Hayes preferred option and this was made clear to Mr 
Dee prior to him issuing the ultimatum to Mr Hayes.  

125 I find that Mr Dee and Ms Dee were acting in concert when Mr Dee stated that unless he was allocated a joint EPOA over the 
respondent’s operations with Mr Hoye he would cease employment with the respondent.  There was substantial evidence that 
Ms Dee was just as involved as Mr Dee in the respondent’s operations and that both Mr and Ms Dee were acting jointly in the 
period after 23 October 2002.  Even Mr Dee conceded this in his evidence: 

 Mr Trainer to Mr Dee - 
“All right, and what transpired from there in terms of the power of attorney?--- We spoke to Paul and said to him if he 
wasn’t -- didn’t want to do it solely, we would quite happily come in and do it jointly with himself, but of course, it had to 
go back through to Mr Hayes for his approval. 
Did you at any time say to Mr Hoye that there were any conditions attaching to that offer?---No.” 

(Transcript page 19) 
Even though Ms Dee was not involved in directly seeking to hold an EPOA over the respondent’s business I accept that both 
Ms Dee and Mr Dee were working collaboratively with Mr Hoye during this critical period as corroborated by the minutes of 
meetings held in October and November 2002 (Exhibits A3, A4 and A5).  Further, I accept that Mr Hoye advised Mr Hayes 
that both Ms Dee and Mr Dee would leave if Mr Dee was not granted an EPOA over the respondent’s operations.  Also Mr  
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Hayes was aware that Ms Dee was involved in the meetings being held about the respondent’s future at this time.  In my view it 
was therefore open to Mr Hayes to operate on the basis that both Mr Dee and Ms Dee were linked to the “ultimatum” about Mr 
Dee holding an EPOA over the respondent’s operations. 

126 Even though Mr Hayes did not have direct contact with Mr and Ms Dee to clarify Mr and Ms Dee’s ultimatum as relayed to 
him by Mr Hoye, I accept that Mr Hayes’ incarceration made it difficult for him to communicate with the applicants.  It is clear 
however that he endeavoured to clarify the issue of the respondent’s contract with Telstra with Mr Dee on 4 November 2002 
however Mr Dee refused to take Mr Hayes’ calls.  I also accept that Mr Hayes was concerned that the EPOA covered both of 
his businesses as well as some family assets and the decision about who was to exercise the EPOA over his business was 
critical to both the respondent’s short and long term business prospects as well as Mr Hayes’ family.  I conclude that by the 
time Mr Hayes decided to give the EPOA to Ms Hayes, and in light of Mr Dee’s ultimatum about being granted the EPOA, the 
working relationship between the applicants and the respondent had broken down and could not continue.  I accept that Mr 
Hayes no longer trusted Mr Dee and Ms Dee given Mr Dee’s comments about losing the Telstra contract if he was not party to 
the EPOA and that both applicants would leave if the EPOA was not given to Mr Dee.  Even though Mr Dee gave evidence 
that he was not keen to take on the EPOA, I note that at the same time he made it clear to both Mr Hoye and Mr Hayes that this 
was a critical issue and was central to his ongoing employment with the respondent.  On the evidence before me I therefore 
find that the relationship between the parties had broken down to such an extent given the applicants’ behaviour that it was 
open for the respondent to summarily terminate the applicants on 15 November 2002 and their terminations were not unfair. 

127 In this case the applicants were not given notice of their impending termination, nor were specific reasons for their termination 
given to them when they were terminated.  Further, there was no condition of the applicants’ contracts of employment to make 
a payment in lieu of notice.  Even given these shortcomings it is my view that the applicants were not unfairly terminated.  
Even if a termination lacks due process and is unlawful, this does not mean that in all cases when taking into account all of the 
circumstances a termination is unfair.  I accept that as at 11 November 2002 Mr Hayes no longer trusted the applicants given 
their statements and behaviour.  I also accept that because of Mr Hayes’ incarceration he had to ensure that he had employees 
running his business who he was confident would act in the respondent’s interests. 

128 In reaching this view I also note the applicants’ actions subsequent to their termination which in my view demonstrate a 
pattern of inappropriate and unwarranted behaviour on the part of the applicants which is consistent with their behaviour prior 
to their termination.  It was not in dispute that the applicants and members of their family attended all of Mr Hayes’ court 
proceedings subsequent to November 2002 and that this generated conflict between the applicants and Ms Hayes.  The Local 
Court action initiated by the applicants against the respondent concerning recovery of payment for the website also contributed 
to this conflict even though this issue of payment for the website was close to finality as a result of a discussion which took 
place at a meeting held on 28 October 2002 (Exhibit A3). 

129 I have concerns about the generation of the account from K D Communications seeking payment for the website in September 
2002 (Exhibit R1, pages 21-22).  The contents of the email from James Dee to the respondent on 17 October 2002 after this 
account was generated refers to payment being made only if the respondent is satisfied with the website.  I also accept Mr 
Hayes’ evidence that he did not see this invoice prior to 23 October 2002.  Further, complaints were made by Ms Dee about 
Ms Hayes and the respondent’s business to the ATO and Centrelink, which have caused difficulties for the respondent.  These 
incidents demonstrate to me a pattern of behaviour that is consistent with the applicants’ actions prior to their termination - that 
of putting pressure on Mr Hayes and the respondent in order to further their own interests.  The conflicting evidence given by 
the applicants and James Dee about the reason for the second phone line being installed at the Dees’ residence in November 
2002 prior to the applicants’ termination indicates that this line may well have been installed to assist with running KD 
Communications operations prior to the applicants being terminated.  In my view these actions on the part of the applicants 
reinforce the conclusion that I have reached that it was not unfair of Mr Hayes to doubt his trust in the applicants such that 
their contracts of employment should be brought to an end as at 15 November 2002. 

130 As I have found that the applicants were not unfairly dismissed an order will issue dismissing the applications. 
131 If I am wrong (which I do not concede) in finding that the respondent had good reason to summarily terminate the applicants 

then it is my view that it was open for the respondent to terminate the applicants on notice.  As the applicants were paid two 
week’s pay in lieu of notice at termination the applicants would only be due the balance of the notice to which they were 
lawfully entitled. 

Are benefits due to Mr Dee under his contract of employment? 
132 In an application for contractual benefits under s29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject 

of the claim is a benefit to which the applicant was entitled under his or her contract of employment.  It is for the Commission 
to determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been 
denied under the contract of employment, having regard to the obligations on the Commission to act according to equity, good 
conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v 
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307). 

133 I do not accept Mr Dee’s argument that he is owed commission payments of a minimum of $800 per month from mid June 
1999 until his termination in November 2002.  It is my view that Mr Dee has not demonstrated that it was a term of his 
contract of employment with the respondent that he was entitled to receive these commission payments after June 1999.  There 
was no dispute that when Mr Dee commenced as an employee with the respondent in 1998 he was entitled to be paid a 
commission as demonstrated in the correspondence generated by Mr Hoye in August 1998 (Exhibits A1 and A2) and that he 
received these payments until June 1999.  Taking into account my views on witness credit I accept Mr Hayes’ evidence that in 
mid 1999 due to the respondent’s diminished profits and due to the change to a different accounting system (from Quickbooks 
to MYOB) the respondent decided that it was no longer possible to give Mr Dee a bonus by way of commission and that Mr 
Dee accepted that other payments would be made to him in lieu of commissions.  I accept Mr Hayes’ evidence that 
compensation in the form of wage increases were given to Mr Dee in lieu of commission payments after June 1999.  These 
wage increases are confirmed by the contents of Exhibit R2.  Even though this summary was generated from the respondent’s 
MYOB system the summary is largely corroborated by the applicants’ summaries of wages paid to Mr Dee.  I also accept Mr 
Hayes' evidence that a regular payment was made to Ms Dee, whilst not employed by the respondent, in lieu of commission 
being paid to Mr Dee.  This is supported by the contents of Exhibit R9 which I also accept is an accurate summary of payments 
to Ms Dee, as the dates detailing payments are consistent with Ms Dee’s employment with the respondent.  I also find that Mr 
Dee was given bonus payments at Christmas and Easter and he was occasionally given gifts by Mr Hayes.     
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134 I accept Mr Hayes’ evidence that Mr Dee did not raise the issue of commission payments with him between June 1999 and 
August 2002.  Even after Mr Dee made an indirect approach to Mr Hayes in August 2002 he continued to work for the 
respondent without again raising this issue.  I conclude that Mr Dee’s actions in not diligently pursuing commission payments 
for the period June 1999 through to August 2002 add to the view that Mr Dee accepted that he did not have an entitlement to 
commission payment subsequent to mid 1999. 

135 I accept Mr Hoye’s evidence that Mr Dee did not raise the non-payment of commission with him, even though he was in 
charge of paying the respondent’s employees for a substantial part of Mr Dee’s employment with the respondent.  Even though 
Mr Hayes generated a letter confirming that commission was part of entitlements due to Mr Dee in August 2000 (Exhibit A13) 
I accept Mr Hayes’ evidence that there were inaccuracies in the letter, for example Mr Dee’s commencement date as an 
employee of the respondent was incorrect.  It was also the case that this letter was generated for the purposes of assisting Mr 
Dee with an application for re-financing his mortgage and was not a statement confirming his contract of employment with the 
respondent for payment purposes. 

136 I therefore find that Mr Dee has not demonstrated that it was a term of his contract of employment with the respondent that he 
receive commission payments between June 1999 and his termination in November 2002. 

137 The respondent is seeking an order for costs as Mr Dee was offered his job back with the respondent soon after he was 
terminated.  In this jurisdiction costs are not awarded except in extreme cases (Denise Brailey v Mendex Pty Ltd t/a Mair & Co 
Maylands (1992) 73 WAIG 26 at 27).  I am not satisfied that the circumstances of this matter are such as to warrant an order 
for costs against the applicants. 

138 An order will now issue dismissing both applications. 
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Reasons for Decision 

(Given extemporaneously and edited by the Commissioner) 
1 This is an application to stay this matter pending Supreme Court proceedings involving the parties.  The matter before the 

Commission is a claim of unfair dismissal and denied contractual benefits.  The matter before the Supreme Court appears on its 
face to relate to the applicant in his capacity as a director but covers ground which would appear to arise in respect of the 
application before the Commission and in circumstances which are covered by the same situation. 

2 It appears to me that the matters before the Supreme Court and the Commission are interrelated in significant ways, such that it 
would be inappropriate for this matter to proceed for the purpose of dealing with the claim of unfair dismissal and denied 
contractual benefits in isolation.  The Supreme Court matter covers broader ground, and this Commission would not be able to 
deal with the entirety of the matter.  It would be costly and inconvenient to proceed with this matter while the other matters 
proceed before the Supreme Court. 

3 I intend to grant the application, however I do not intend to do so on an indefinite basis but rather in the circumstances of the 
point at which the Supreme Court matter has proceeded.  I intend to grant the application subject to the matter being listed 
before me for mention in 3 months.  I shall hear from the parties at that point as to further progress. 
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HAVING heard Mr K Trainer (as agent) on behalf of the applicant and Mr A Quahe (of counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

1. THAT proceedings in this application be stayed. 
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[L.S.] Commissioner. 
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Reasons for Decision 
(Extempore) 

1 It is common ground from May 2001 to January 2004 Ms Helene Deluca (the Applicant) worked for Sunrise Lunchbar (the 
Respondent).  The Applicant says on that day her services were terminated after she made claims for alleged underpayment of 
wages.  Soon after she made the claims she was told her services were no longer required.  She was told the business was not 
as busy as it was before.  Her evidence is that she was dismissed, and for that reason she decided to take an application in the 
Commission. 

2 The application was originally filed on or about the 2nd or 3rd February 2004, but it was not accepted at that time because it was 
not accompanied by a filing fee.   

3 The Registrar wrote to the Applicant and advised her she could either pay the filing fee or apply for waiver.  What the 
Applicant opted to do was wait until her husband's pay came through on 16th February 2004, when she could then afford to pay 
the fee, which she did immediately thereafter. 

4 The Respondent's position is that they never dismissed the Applicant.  What it did was call her in advance when they were 
having a normal Christmas close-down, and that they would contact her in the second week of recommencing to organise her 
new roster.  From their point of view, there has been no dismissal.  

5 The Respondent claims the Applicant knew of the requirements to file her claim for unfair dismissal if she wanted to make 
one.  They say that she knew that had to be done within 28 days by virtue of the forms that she had received.  She had dated 
her application form 20th January 2004, well within the time, and it should have been filed by 4th February 2004, which was the 
end of the 28 day period, but she did not do so until 18th February 2004.   

6 I take it that the Respondent, who spoke through an interpreter, is alleging that the Applicant has been dilatory in filing the 
application, and therefore the Commission should not allow this extension of time.   

7 Section 29(2) of the Industrial Relations Act, 1979 (the Act) says that an application to enliven the jurisdiction of s.29(1)(b)(i) 
of the Act must be made within 28 days of the date of termination, but that the Act further provides that the Commission may 
extend that time if the Commission considers that it would be unfair not to do so. 

8 The question of whether it has been unfair, or the question of the meaning of the word "unfair" in that section has recently been 
examined by the Industrial Appeal Court in Malik v Director General of Education (2004) 84 WAIG 683.   

9 It appears that from Malik that the word "unfair" is not to be taken to mean whether there is merit or not in the application.  
Further Malik does not seem to disapprove of the tests that have been established in Azzalini v Perth Inflight Catering (2002) 
82 WAIG 2982 which require the Commission to examine the length of any delay, the explanation for the delay, steps taken to 
contest the claim or whether there is prejudice to the Respondent. 

10 In this case there was no inordinate amount of delay and the Applicant's explanation as to why the application was not filed in 
time is a plausible one.  She might be criticised for failing to take advantage of the opportunity she has to waiver the fee, 
however I would not do so.   

11 I accept her evidence that she realised she did not have the money to pay the filing fee, and as soon as she could do so she paid 
the fee and made good the application, which had been filed first of all in the Commission on 21st January 2004, well inside the 
28 days required under the Act. 

12 I accept her evidence that she has been seeking advice about the process of her termination and her entitlements under the 
contract of employment since before 7th January 2004 I am sufficiently satisfied that the Respondent at least knew that she was 
concerned about her dismissal and was sufficiently aware of the matter being raised.  The letter that the Respondent has placed 
before the Commission has information in it which clearly indicates to me that the Respondent was well aware of the 
Applicant’s activities involved in filing the application. 

13 Whether there is any merit or not in the claim, all I can say is that nothing has been raised.  
14 I observe that in a case where there has been a casual contract of employment that the remedies that are available to the 

Commission are extremely limited, and whether or not such an employment contract ought be subject of a formal review in 
this Commission is another issue that I do not need to canvas today, but in my view the Applicant should take serious advice 
about her claim.   

15 That is not to say that, on the information before me, that I should not allow an extension of time.  I believe it would be unfair 
not to do so and I will. 

16 The matter will be now referred to a Deputy Registrar for conciliation. 
17 The Commission will issue orders to give effect to its decision.  
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Order 
HAVING heard Ms H. Deluca on her own behalf and Mrs Trang appeared on behalf of the Respondent, the Commission pursuant 
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
 1. THAT the application for extension of time to file the application be granted. 

2. THAT the application be referred to Deputy Registrar Wickham for conciliation. 

(Sgd.)  J F GREGOR, 
[L.S.] Commissioner. 
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Reasons for Decision 
(Given extemporaneously and subsequently edited by the Commissioner) 

1 This is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”).  I do not go to the detail 
of the claim.  The applicant advised at hearing that she wanted to discontinue the claim.  This occurred only after the agent for 
the applicant had sought and been denied additional discovery and the Commission asked about the absence of the applicant at 
hearing.  The respondent submitted that the claim should be dismissed and sought an order for costs. 

2 The application will be dismissed for want of prosecution.  The matter was listed for hearing on 20 April 2004 and a notice 
forwarded to the parties on about 25 February 2004.  There is nothing then which would suggest that the parties should not 
have been prepared to proceed at hearing on that day; particularly as the matter came on in chambers before the Commission 
on 30 March 2004.  At that time the matter remained in dispute and it was apparent that the matter would proceed to hearing 
and be determined as listed.  I would dismiss the application then for want of prosecution.  

3 In respect to the application for costs, I would say as follows.  The test in relation to costs in this jurisdiction is clear in the 
decision in Denise Brailey v Mendex Pty Ltd t/a Mair and Co. Maylands 73 WAIG 26.  The submissions of the respondent go 
to the test that applied in that matter; that is costs will not be granted in these matters except in extreme circumstances.  Costs 
cannot be awarded under the Act for representation. The submissions of the respondent, in short, say that the application was 
without merit and was always without merit.   

4 In relation to these matters, I have no evidence before me at this point in time.  It is an open question in respect to whether 
superannuation may be a term of the contract.  I have no evidence in respect of whether notice is a term of the contract.  I only 
have advice on the application that it was a “termination by failure to observe agreement”.  I cannot take it further than that.  I 
have in the respondent’s notice of answer and counter-proposal a statement as follows, “The applicant was not entitled to 
notice” and the respondent says that “In any case, the applicant failed to give notice that she intended to cease working for the 
respondent.”  I cannot take it further than that.   

5 In respect of the commissions and the deductions, there is no dispute as to the amount of commission as of today.  The 
question has always been the authorisation for deduction and, of course, the amount of deductions deducted.  I have no 
evidence, again, in respect of that.  I do not accept the point made by the respondent that somehow the desk fee is one that is 
accepted and hence the deduction point must fall away. That is as I hear the submission and I do not accept that submission.  In 
those circumstances, in my mind, the matter as it sits before me at present, and I say at present, because I am without any 
further evidence, is not one where I could determine that it fits within the extreme circumstances or is somehow frivolous or 
vexatious and I would, hence, not award costs.  

6 An order will issue to dismiss the application for want of prosecution and to dismiss the respondent’s application for costs. 
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2004 WAIRC 11291 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KAREN SONIA FIRTH 

APPLICANT 
 -v- 
 ASSET INVESTMENT GROUP PTY LTD T/A CHAMPIONS CENTRAL REAL ESTATE 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE OF ORDER TUESDAY, 27 APRIL 2004 
FILE NO APPLICATION 1368 OF 2003 
CITATION NO. 2004 WAIRC 11291 
 
 
Result Application dismissed for want of prosecution 
 Application for costs dismissed 
Representation 
Applicant Mr R Clohessy as agent 
Respondent Mr G Slattery of Counsel 
 
 

Order 
HAVING heard Mr R Clohessy on behalf of the applicant and Mr G Slattery of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

(1) THAT the application be and is hereby dismissed for want of prosecution; 
(2) THAT the respondent’s application for costs be and is hereby dismissed. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

2004 WAIRC 11278 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GIUSEPPE FOTI 

APPLICANT 
 -v- 
 PCH ACCESS PTY LTD (ACN 008 802 480) 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE OF ORDER TUESDAY, 27 APRIL 2004 
FILE NO APPLICATION 1114 OF 2003 
CITATION NO. 2004 WAIRC 11278 
 
 
Catchwords Contractual benefits claim – Whether applicant’s salary exceeds the prescribed amount – Salary found 

not to exceed prescribed amount – Jurisdiction of Industrial Relations Commission – Whether 
Commission can deal with application to set off – Commission held to have jurisdiction – Industrial 
Relations Act 1979 (WA) s7, s29(1)(b)(ii), s29AA(4) and (5) 

Result Jurisdiction found 
Representation 
Applicant Mr J Blackburn (of counsel) and with him Mr C Primerano 
Respondent Mr A D Lucev (of counsel) and with him Ms Y Chang 
 
 

Reasons for Decision 
1 This is an application by Mr Giuseppe Foti (“the applicant”) pursuant to s29(1)(b)(ii) of the Industrial Relations Act 1979 (“the 

Act”).  The applicant alleges that he is due benefits under his contract of employment with PCH Access Pty Ltd (“the 
respondent”).  The respondent disputes that the applicant is due any benefits under his contract of employment. 

The Claim 
2 The applicant is claiming the sum of $3,653.84 being the payment of two weeks’ notice for the period 1 July 2003 to 14 July 

2003 which was not paid by the respondent.  The applicant is also claiming a bonus payment equivalent to six weeks’ salary at 
a rate of $1,826.92 per week ($10,961.52) pursuant to a profit sharing plan offered by the respondent to the applicant and other 
employees.  The total amount claimed is $14,615.36. 
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Background 
3 The respondent initially claimed that there was no jurisdiction for the Commission to entertain this claim as the applicant’s 

income was greater than the amount prescribed in s29AA of the Act.  However, on 10 October 2003 the respondent notified 
the Commission that it was not going to pursue the issue of jurisdiction and the matter was set down for hearing on 6 February 
2004.  On 28 January 2004 the respondent filed an Amended Substituted Notice of Answer and Counter Proposal again 
claiming that the applicant’s income was greater than the amount prescribed in s29AA of the Act thus again raising the issue of 
the Commission's jurisdiction to deal with this claim.  The respondent also sought to set off from the amount the applicant was 
claiming an amount the respondent claimed it was owed due to the applicant’s conduct prior to ceasing employment whereby 
he was paid for services not rendered and due to the applicant causing business to be lost to the respondent. 

4 This Amended Substituted Notice of Answer and Counter Proposal was then superseded by the respondent filing a Further 
Amended Substituted Notice of Answer and Counter Proposal on 4 February 2004.  This further Notice of Answer and 
Counter Proposal reiterated the respondent’s view that the applicant was not entitled to make this claim given the provisions of 
s29AA(4)(b) of the Act and detailed the respondent’s counter claim to set off the amount the applicant was claiming.  The 
respondent also argued that if the Commission determines that the applicant has been denied the benefit of a contractual 
entitlement then the Commission should exercise its jurisdiction under s26(1)(a) of the Act and dismiss the application given 
the applicant's actions in the months leading up to the applicant's resignation. 

5 The applicant wrote to the Commission on 30 January 2004 stating its concern that at this late stage of the proceedings the 
respondent was resiling from its previous position that it did not challenge the Commission's jurisdiction.  The applicant also 
raised the issue of the Commission’s power to deal with the respondent’s claim for set off in relation to a claim for loss and 
damages.  As a result of these issues being raised immediately prior to the hearing listed on 6 February 2004 this date was 
allocated to deal with all of the issues raised. 

Preliminary Issue 
6 When the hearing commenced there was a dispute about the applicant seeking to amend the Substituted Statement of Agreed 

Facts filed on 23 January 2004 in relation to this matter. 
7 The applicant sought leave to amend paragraphs 6, 7, 11 and 12 of the Substituted Statement of Agreed Facts to amend the 

reference to week’s salary in each of these paragraphs to read an amount equivalent to a week’s salary.  The respondent 
opposed the amendment on the basis that the applicant was resiling from a concession that the respondent’s profit sharing plan 
formed part of the applicant’s salary and strongly argued that the applicant should be bound by the original words used in the 
Substituted Statement of Agreed Facts.  In response the applicant argued that it had been consistent in claiming that the bonus 
payment pursuant to the profit sharing plan which it claimed was due to the applicant did not constitute salary for the purposes 
of s29AA of the Act.  The applicant maintained that if it agreed that the amount due to the applicant under the profit sharing 
plan was to be regarded as salary then the applicant would not satisfy the requirements of being under the prescribed amount 
outlined in s29AA of the Act. 

8 Given the circumstances of this matter I formed the view that it was appropriate to amend the Substituted Statement of Agreed 
Facts as proposed by the applicant.  The applicant had been consistent in maintaining that his salary was below the prescribed 
amount and this was also conceded by the respondent in October 2003.  I accept the applicant's argument that at no stage did 
he believe that his salary was above the prescribed amount.  If the amendment sought by the applicant was not allowed, then 
the applicant would be conceding that his salary is above the prescribed amount and this matter could not then proceed.  
Taking into account that the Commission shall act according to equity, good conscience and the substantial merits of the case 
and without regard to technicalities or legal forms and given the powers available to the Commission under s27(1) of the Act I 
formed the view that it was appropriate in the circumstances to allow the amendments sought by the applicant. 

9 The Substituted Statement of Agreed Facts, as amended at hearing, is as follows: 
“ PAYMENT FOR NOTICE 
1. The respondent employed the applicant from 1 March 1995 onwards.  Prior to that, from approximately mid-

1989 onwards the applicant had been employed by another company, which company sold its assets and 
undertakings to the respondent. 

2. By notice of resignation dated 2 July 2003, the applicant resigned from the employment of the respondent 
giving two weeks notice, which period of notice was accepted by the respondent. 

3. By letter from the respondent dated 7 July 2003 the applicant was advised, amongst other things, that he would 
not be required to attend work for the balance of the notice period unless the respondent otherwise requested. 

4. At the date of resignation the applicant was employed as a resident manager and earned a monthly gross salary 
of $7,916.66. 

5. The respondent has not paid the applicant any sum for notice or any payment in lieu of notice. 
 UNPAID CONTRACTUAL BENEFIT 
6. On or about 12 November 2002 the respondent announced a profit sharing plan (“the Plan”) in which all of the 

respondent’s employees would receive an amount equivalent to one week’s salary in addition to the employees’ 
current salary on the condition that the respondent achieved a pre-tax profit of $2 million dollars. 

7. Additional payments (comprised of the equivalent of one additional week’s salary) were also payable if the 
respondent reached the following pre-tax profit targets: 

$3,000,000.00 
$3,500,000.00 
$4,000,000.00 
$4,500,000.00 and so on. 

8. The Plan was to be effective from 1 July 2002 and would apply on a pro-rata basis in relation to the amount of 
pre-tax income the respondent earned and was also dependent on the length of time an employee was employed 
during the 2002/2003 financial year. 

9. The Plan also stipulated that an employee had to be employed as at financial year end, that is, 30 June 2003, to 
obtain any payment under the Plan. 
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10. The applicant was employed as at the financial year end, 30 June 2003. 
11. All of the respondent’s employees were paid the equivalent of an additional six weeks (sic) salary in addition to 

their normal salary pursuant to the terms of the Plan. 
12. The respondent has not paid the applicant the equivalent of six week’s (sic) salary pursuant to the Plan or made 

any payment to the applicant pursuant to the Plan.” 
Is the Applicant’s Salary in Excess of the Prescribed Amount? 

10 The parties agree that the prescribed salary for the purposes of s29AA of the Act is $94,300 and it was not in contest that the 
applicant’s gross base salary for the period 1 July 2002 to 30 June 2003 was $87,883.83, and that the applicant was not covered 
by the terms of an industrial instrument. 

11 The applicant maintains that the amount of $10,961.52 due to him under the respondent’s profit sharing plan and the vehicle 
allowance paid to the finance company of $12,008.52 are excluded from salary for the purposes of s29AA of the Act. 

12 The respondent maintains that payments under the respondent’s profit sharing plan and the payment for the motor vehicle lease 
paid on behalf of the applicant are to be included in the definition of salary and therefore the applicant's income was above the 
prescribed amount. 

Respondent’s submissions 
13 The respondent maintains that payments made under the respondent’s profit sharing plan constitute salary as a matter of fact 

and description, as the profit sharing plan describes that any payment to be made under this plan was a payment by way of 
extra salary as outlined in the respondent's memorandum to all staff about the incentive plan dated 12 November 2002 (Exhibit 
R1).  This profit sharing plan payment was paid for services rendered, it was paid under the applicant’s contract of 
employment, it was an amount computed by time in employment and it was payable at a fixed time, that is yearly to employees 
as at 30 June.  The respondent relies on The Totalisator Agency Board v Edith Fisher (1997) 77 WAIG 1889 decision where 
these indicia are discussed as being relevant to the definition of salary, in support of its claim.  The respondent also argues that 
the express terms of this part of the applicant’s contract of employment are contained in the memorandum dated 12 November 
2002 and that these express terms provide that the profit sharing plan payment is salary and the Commission cannot go behind 
the express terms of the contract (Exhibit R1).  Given these factors the respondent argues that the profit share payment 
constitutes salary and when this amount ($10,961.52) is added to the applicant’s annual salary for the period 2002 to 2003 this 
means that the applicant was in receipt of a salary in excess of the prescribed amount of $94,300.00. 

14 The respondent maintains additionally and in the alternative that the car lease payments paid by the respondent on behalf of 
the applicant forms part of the applicant’s salary.  The respondent paid $1,000.71 per month, or $12,008.52 per year, in car 
lease payments to a finance company for the applicant’s private motor vehicle.  The respondent argues that these payments 
constitute salary because the applicant elected to have the respondent make these lease payments on his behalf instead of being 
paid this amount in salary. The respondent maintains that had the lease payments not been made by the respondent the 
applicant would have received a higher salary.  The respondent relies on the authority of Ardino v Count Financial Group 
Limited (1994) 57 IR 89 in support of its claim that the car lease payments formed part of the applicant's salary. 

Applicant’s submissions 
15 In support of its claim that the applicant's salary is below the prescribed amount, the applicant relies on the decision of Wood 

C in Patrick Joseph O’Sullivan v Cooks Construction (2003) 83 WAIG 2860.  In this decision at 2861 Wood C stated the 
following: 

“There is no definition of salary provided within s.7 of the Act.  There is likewise no definition of remuneration contained 
within that section.  The definition of “industrial matter” in s.7 is however helpful.  It states, in part, that an industrial 
matter includes:  

“any matter affecting or relating or pertaining to the work, privileges, rights or duties of employers or employees in 
any industry or of any employer or employee therein and without limiting generality of that meaning includes any 
matter affecting or relating or pertaining to – 
(a) the wages, salaries, allowances, or other remuneration of employees or the prices to be paid in respect of 

their employment; 
Contained in that section therefore is a distinction between salary, allowances or other remuneration.  This same 
distinction is present in wording in other sections of the Act.  For example s.23(2)(a) refers to the power of the 
Commission to hear and determine “any matter or dispute relating to the salaries, wages, or other remuneration, or other 
conditions of employment”.” 

16 The applicant maintains that the distinction between salary and remuneration has been regularly applied by the Commission 
with remuneration being interpreted as incorporating salary as one aspect of remuneration.  The applicant relies on Ramsay 
Bogunovich v Bayside Western Australia Pty Ltd (1998) 79 WAIG 8 at 10 where His Honour the President stated: 

“Remuneration is wider in meaning than “wages” or “salary”.  The word “remuneration”, as it is used in s.23A(4) of the 
Act, includes salary or wage, commission, superannuation or contributions, the cost of providing a car and non-monetary 
benefits (see Capewell v Cadbury Schweppes Australia Ltd (FB) (op cit) per Sharkey P at page 301 and the cases cited 
there).” 

Given this Full Bench authority the applicant argues that salary should be read as being separate to other allowances and 
benefits. 

17 In this instance as no monies were paid directly to the applicant for the provision of a vehicle, the car lease payments do not 
constitute salary.  In this case the respondent made lease payments direct to a finance company under the terms of a novated 
lease for the applicant’s vehicle, as well as paying for the applicant’s vehicle expenses including registration, insurance, repairs 
and maintenance and fuel.  The applicant argues that these lease payments and other monies paid by the respondent direct to a 
third party to provide a fully maintained vehicle for the applicant did not form part of the applicant's salary but formed part of 
the applicant’s remuneration package. 

18 The applicant argues that as the payments contemplated under the respondent’s profit sharing plan do not fall within the 
definition of salary then these payments that formed part of the applicant’s contract of employment do not constitute salary.  
The applicant relies on the definition of salary in the Macquarie Dictionary (1999, 3rd Edition): 
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“... a fixed periodical payment, usually monthly, paid to a person for regular work or services, especially work other than 
that of a manual, mechanical or menial kind...” 

and the Concise Oxford Dictionary (1990, 8th Edition): 
“.. a fixed regular payment, usu. monthly or quarterly, made by an employer to an employee, esp. a professional or white 
collar worker...” 

19 The applicant also relies on the authority contained in The Totalisator Agency Board v Edith Fisher (op cit) at 1890 where 
Kennedy J commented on the definition of salary when referring to the New Oxford English Dictionary, he states that “the 
concept of a fixed payment is central to the definition”. 

20 The profit sharing plan did not provide for fixed or regular payments and no payment is guaranteed to employees under the 
incentive plan as no payment is made if the respondent does not achieve a budgeted pre-tax profit.  Further, the payments were 
not paid for services rendered and the payments were not computed by time. 

21 As the bonus payments and the vehicle benefits do not constitute salary for the purposes of s29AA(5) the Commission is 
therefore not prevented from determining the applicant’s claim. 

Findings and Conclusions 
22 The question to be determined in this matter is whether or not the applicant was paid a salary in excess of the prescribed 

amount.  The relevant parts of  s29AA of the Act are as follows: 
 “(4) The Commission must not determine a claim that an employee has not been allowed by his or her employer a 

benefit to which the employee is entitled under a contract of employment if —  
(a) an industrial instrument does not apply to the employment of the employee; and 
(b) the employee’s contract of employment provides for a salary exceeding the prescribed amount. 

 (5) In this section —  
  “industrial instrument” means —  

(a) an award; 
(b) an order of the Commission under this Act that is not an order prescribed by regulations made by the 

Governor for the purposes of this section; 
(c) an industrial agreement; or 
(d) an employer-employee agreement; 

  “prescribed amount” means —  
(a) $90 000 per annum; or 
(b) the salary specified, or worked out in a manner specified, in regulations made by the Governor for the 

purposes of this section.” 
23 It was not in dispute and I find that the applicant was not subject to an industrial instrument as defined in the Act, that when 

the applicant ceased employment with the respondent in July 2003 he had been paid a salary of $87,883.83 for the previous 12 
months, $12,008.52 per annum was paid to a third party for the lease of the applicant’s vehicle and the respondent’s 
employees, excluding the applicant, were paid a bonus equivalent to six weeks’ salary for the financial year ending June 2003 
pursuant to the respondent’s profit sharing plan. 

24 There is no definition of salary provided in the Act.  However the definition of “industrial matter” in s7 assists.  It states, in 
part, that: 

“industrial matter” means any matter affecting or relating or pertaining to the work, privileges, rights, or duties of 
employers or employees in any industry or of any employer or employee therein and, without limiting the 
generality of that meaning, includes any matter affecting or relating or pertaining to —  

 (a) the wages, salaries, allowances, or other remuneration of employees or the prices   to be paid in respect 
of their employment;” 

This section distinguishes between salary, allowances such as overtime or other remuneration and this same distinction is 
evident in the wording in other sections of the Act.  For example s23(2)(a) of the Act refers to the power of the Commission 
to hear and determine “any matter or dispute relating to the salaries, wages, or other remuneration, or other conditions of 
employment”.  These distinctions have consistently been applied by this Commission when dealing with questions of loss and 
compensation. 

25 The definition of remuneration has been interpreted broadly by the Commission and a number of decisions have recognised 
that salary is one aspect of remuneration.  In support of this I note the finding of His Honour The President in the Full Bench 
decision in Ramsay Bogunovich v Bayside Western Australia Pty Ltd (op cit) at 10 where he stated that: 

“Remuneration is wider in meaning than “wages” or “salary”.  The word “remuneration”, as it is used in s.23A(4) of the 
Act, includes salary or wage, commission, superannuation or contributions, the cost of providing a car and non-monetary 
benefits (see Capewell v Cadbury Schweppes Australia Ltd (FB)(op cit) per Sharkey P at page 301 and the cases cited 
there).” 

26 In reaching a view on the definition of salary I take into account the comments of Kennedy J in the Industrial Appeal Court 
decision of Totalisator Agency Board v Edith Fisher (op cit) at 1890.  In this decision the Industrial Appeal Court held that 
commission payments made to the employee the subject of this matter did not constitute salary when assessing whether she 
was on the salaried staff of the TAB.  In reaching this decision Kennedy J relied on the definition of salary being a fixed 
payment as compensation for regular work and held that the concept of a fixed payment was central to the definition.  Further 
at 1891 of this decision Anderson J stated: 

"If resort is had to case law to ascertain the ordinary meaning of the word salary, I can find nothing in the cases to which 
we have been referred including the cases mentioned above, which would support the conclusion that the commission and 
other entitlements provided for in this Agency Agreement are salary.  Both parties relied on the case of In Re Shire, Ex 
parte Shine (supra) in support of their opposite contentions.  In my opinion the judgments provide no support for the 
respondent's case.  At 529 Bowen LJ said– 
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“Salary, I think, must mean a definite payment for personal services arising under some contract, and (to borrow 
an expression of my brother Fry) computed by time.” 

As I have tried to point out the agency commission is anything but a “definite payment for personal services … computed 
by time”.  In that same case Fry LJ said at 531– 

“Whenever a sum of money has these four characteristics–first, that it is paid for services rendered; secondly, 
that it is paid under some contract or appointment; thirdly, that it is computed by time; and fourthly, that it is 
payable at a fixed time–I am inclined to think that it is a salary, and not the less so because it is liable to 
determination at the will of the payer, or that it is liable to deductions.” 

Once again, as I have tried to explain, the agency commission in this case is not an amount paid for services rendered 
computed by time." 

27 When taking into account the relevant authorities, the definitions of salary and the references to salary and remuneration in the 
Act it is my view that the car lease payments made by the respondent to a finance company for the provision of a vehicle to the 
applicant and any payments that may have been due to the applicant under the respondent’s profit sharing plan formed part of 
the applicant’s remuneration package, and did not form part of the applicant’s salary for the purposes of the term salary under 
s29AA of the Act.  I conclude that neither payment was a fixed payment made to the applicant for services rendered, nor was 
either of these payments made to the applicant on the basis that the payments were computed by time as one would normally 
expect a salary payment to be made. 

28 The evidence before me was that the applicant was provided with a vehicle as part of his remuneration package and lease 
payments were made by the respondent to a finance company and service provider so that a fully maintained vehicle could be 
provided to the applicant.  It was also the case that prior to this arrangement being in place that the applicant was provided with 
a vehicle owned by the respondent as part of his remuneration package and that the applicant had the choice of going back to 
this arrangement on the expiry of the lease.  Even though the applicant appears to have been able to elect to receive a payment 
in lieu of the lease being paid on his vehicle, if this was the option chosen by the applicant in my view the payment of this 
amount would still not meet the definition of salary as it would not be a payment computed by time, nor would it be a payment 
for services rendered.  In any event, this was not a payment made to the applicant. 

29 Payments under the respondent’s profit sharing plan were not a guaranteed or fixed payment for individual services rendered 
as it was dependent on the collective achievement of a budgeted pre-tax profit.  Nor was the payment computed by time or 
payable at a fixed time as payment was dependent on a set profit being made by the respondent.  The terms of the plan as 
detailed by the respondent are as follows: 

“a) If we achieve a budgeted pre-tax profit ($2m for the current financial year) everyone receives one extra weeks 
(sic) pay (note that to 30 September 2002 the Company has already made approximately $800,000). 

b) An extra weeks (sic) salary will also be paid for reaching each of the following targets: 
$3.0m 
$3.5m 
$4.0m 
$4.5m, etc. 

c) If the annual profit is between any of these targets, the profit share is calculated on a pro-rata basis (e.g. – if 
profit is $3.2 million an extra 2 2/5 weeks (sic) wages will be paid). 

d) All employees participate, but must be employed at year end to qualify for payment. 
e) New employees participate on the basis of the length of time employed during the financial year (e.g. – start on 

1 April means 3 months (sic) participation).” 
(Exhibit R1) 

Clearly the elements of this plan do not meet the definition of salary in the relevant authorities.  Further, I reject the 
respondent’s argument that payments made under the respondent’s profit sharing plan constitute salary as the terms of the 
plan refer to any payment made to the respondent’s employees as being salary.  Even though there is reference in this 
memorandum to the payment of an extra week’s salary if certain targets are met there is also reference to the payment 
constituting a share of the respondent’s profits which in my view does not constitute salary. 

30 In all of the circumstances I thus find that the applicant’s annual salary was $87,883.83 for the purposes of s29AA of the Act 
which is less than the prescribed amount. 

Does the Commission have jurisdiction to set off losses claimed by the respondent against the applicant’s claim and 
should the respondent be allowed to adduce evidence in these proceedings in relation to the applicant’s behaviour and 
performance? 
Respondent’s submissions 

31 The respondent argues that in the event the Commission finds that the applicant is entitled to any benefits under his contract of 
employment then this amount should be set off against losses sustained by the respondent due to the applicant being paid for 
services not rendered to the respondent and for business that was lost by the respondent due to actions of the applicant.  The 
respondent also claims that the applicant was guilty of gross misconduct and the respondent would have been entitled to 
summarily terminate the applicant without notice and without payment of the sum claimed under the profit sharing plan. 

32 The respondent maintains that the Commission has jurisdiction to deal with and determine a claim for a set off, if the claim 
relates to an industrial matter.  In support of this contention the respondent relies on BGC (Australia) Pty Ltd v Phippard (op 
cit).  In this case the Commission had to consider whether deductions ought to be made under a salary sacrifice arrangement 
from monies due to an employee.  The respondent argues that as the amounts claimed by the respondent by way of set off in 
this matter relate, pertain to and arise out of an industrial matter then the Commission has the power to deal with this 
application.  As this claim is for a set off against the applicant’s earnings as well as about issues concerning the relationship 
between an employer and employee then these matters are therefore industrial matters as defined by the Act. 

33 The respondent maintains that the Commission has the power to refuse to grant a denied contractual benefit due to an applicant 
under his or her contract of employment if in all of the circumstances of the case, having regard to equity, good conscience and 
substantial merit the Commission determines not to do so (see Graham Sargant v Lowndes Lambert Australia Pty Ltd (2000)  



1204 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

 

81 WAIG 311 at page 317 per Smith J; Graham Sargant v Lowndes Lambert Australia Pty Ltd (2001) 81 WAIG 1149 at page 
1161 per Fielding SC; Brenda Gresty v Gandy Timbers (1986) 66 WAIG 1591 at page 1593 per O’Dea P and Fielding and 
Kennedy CC).  The respondent maintains that if the applicant is found to have breached his statutory, fiduciary and equitable 
duties in the course of his employment, which is an issue in dispute before the Commission in relation to this matter, this can 
only be resolved at a substantive hearing.  If the Commission finds that the respondent has made out its case at hearing then the 
Commission has discretion not to grant the applicant’s claim for a benefit which he claims he has been denied. 

Applicant’s submissions 
34 The applicant argues that given the nature of the respondent’s counter claim, its claim to set off against monies owed to the 

applicant is beyond the Commission’s jurisdiction as the Commission does not have the power to set off an award of 
contractual benefits against the amounts being claimed by the respondent.  The applicant relies on the authority of Conti 
Sheffield Real Estate v Brailey (1992) 48 IR 1; Richard Edward Day v Atlanta Nominees Pty Ltd trading as Chicken Treat 
(1989) 69 WAIG 2156.  In Conti Sheffield Real Estate v Brailey (ibid) the employee commenced proceedings for the recovery 
of monies owed to her as commission.  Even though the employee admitted that she owed a larger sum to her employer than 
she was owed in commission it was held that the employer had acted contrary to the Truck Act 1899-1904 and contrary to its 
contractual obligations to the employee by withholding the amount claimed by the employee.  In this case the Full Bench held 
that the commission due to the employee could not be offset against monies owing to the former employer as this act would 
amount to an endorsement of the illegal withholding of monies.  The Full Bench held in this instance that the fact that the 
employer was owed an amount of money by the employee was not an industrial matter and therefore had no power to award 
payment of the money claimed by the employer.  The Full Bench found that set off was not provided for in any provision of 
the Act including s29(1)(b)(ii) under which the employee’s claim was made. 

35 The applicant claims that the authority contained in BGC (Australia) Pty Ltd v Phippard (2002) 115 IR 430, relied on by the 
respondent in support of its claim, does not apply in this case because the amount claimed by the employer against the 
employee was found to be owed to the employer as a deduction which was authorised under the employee’s contract of 
employment with the employer, and so fell within the ambit of s17D(1)(b) of the Minimum Conditions of Employment Act 
1993.  The amount was therefore able to be legitimately offset against the salary otherwise payable to the employee.  There 
was no suggestion in this case that the respondent was authorised in writing, or that the applicant’s contract of employment 
with the respondent authorised the respondent to deduct the amounts which the respondent now claims by way of set off. 

36 The applicant argues that if the respondent did not pay the applicant the amount which the applicant is claiming in this 
application as contractual benefits and sought to withhold these payments by way of set off, then the respondent would be 
acting contrary to both the Minimum Conditions of Employment Act 1993 and the applicant’s contract of employment.   
Further, the applicant argues that once an amount owing to an applicant is determined all industrial matters in issue between 
the parties have been resolved and the Commission therefore has no ongoing jurisdiction to resolve the respondent’s counter 
claims.  On this basis the applicant argues that paragraphs 2, 3 and 4 of the respondent’s Further Amended Substituted Notice 
of Answer and Counter Proposal lodged on 4 February 2004 relating to setting off amounts owed to the applicant under his 
contract of employment should be struck out. 

37 The applicant denies that he was guilty of any misconduct as alleged by the respondent.  The applicant argues that in any event 
the argument that the applicant misconducted himself and therefore monies owed to him should be set off against this amount 
does not disclose a defence in law and accordingly should be struck out. 

38 The applicant argues that once a contract of employment has ceased between parties it is not open for an employer once an 
employee has resigned to allege that the employee committed acts of misconduct and to seek to rely on these alleged acts of 
misconduct as giving it a right to terminate an employee.  The applicant relies on Tullner v Alston and Anor (1987) 22 IR 326 
at 328 in support of this argument.  The applicant maintains that the respondent did not terminate the applicant’s employment 
or take any other action about the applicant’s actions prior to the applicant’s contract of employment ending therefore there is 
no justification for the respondent to rely on previously undisclosed misconduct to avoid its obligations under its contract of 
employment with the applicant.  The applicant relies on Bell and Anor v Lever Brothers Limited and Others (1932) AC 161 in 
support of this contention.  On this basis the applicant argues that paragraphs 1.12(e) of the respondent’s Further Amended 
Substituted Notice of Answer and Counter Proposal should be struck out as failing to disclose a defence in law. 

Findings and Conclusions 
39 In this instance the applicant is claiming payment for the period of notice which he gave to the respondent but was not required 

to work and for which he was not paid, and the bonus which he claims is due to him under the respondent’s profit sharing plan 
for the end of the 2003 financial year. 

40 The following was agreed between the parties: 
“2. By notice of resignation dated 2 July 2003, the applicant resigned from the employment of the respondent 

giving two weeks notice, which period of notice was accepted by the respondent. 
  3. By letter from the respondent dated 7 July 2003 the applicant was advised, amongst other things, that he would 

not be required to attend work for the balance of the notice period unless the respondent otherwise requested.” 
(Substituted Statement of Agreed Facts, 23 January 2004) 

41 As I apprehend the respondent’s argument the respondent is claiming that the losses and damages that it suffered due to the 
applicant’s actions whilst employed with the respondent should be taken into account when assessing what if any amounts are 
due to the applicant under his contract of employment with the respondent. I accept that the Commission has discretion based 
on equity, good conscience and substantial merits to take into account all of the circumstances of a matter when determining 
whether or not a denied contractual benefit is due to an employee and that the Commission is not obliged to grant relief for a 
contractual claim in the terms sought (see Graham Sargant v Lowndes Lambert Australia Pty Ltd (ibid); Graham Sargant v 
Lowndes Lambert Australia Pty Ltd (ibid); Brenda Gresty v Gandy Timbers (ibid)).  I also accept that this dispute concerns an 
industrial matter as it relates to the applicant’s rights in relation to his contract of employment with the respondent.  In the 
circumstances I conclude that the Commission can to take into account the applicant’s behaviour and performance when 
assessing whether any contractual benefits are due to an employee under his or her contract of employment, which in this case 
is the notice period and payments under the profit sharing plan as sought by the applicant.  I also accept that an employer can 
argue issues of misconduct and poor performance when determining whether any amount is due to an employee under his or 
her contract of employment.  Further, on the evidence currently before the Commission it may be the case that the applicant 
was terminated when he was not required by the respondent to complete his notice period or it may be the case that the 
applicant ceased work with the respondent due to a consensual arrangement and was not terminated.  I am unable to reach any  
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conclusion in relation to this issue until relevant evidence is adduced at a substantive hearing.   I also accept that if an 
employee is terminated it is open for an employer to rely on facts found subsequent to the cessation of employment as long as 
those facts relate to circumstances in existence when the termination was made (Concut Pty Ltd v Worrell (2000) 176 ALR 
693. 

42 I therefore conclude in this case that the respondent should be allowed to argue issues relating to the applicant’s performance 
and behaviour and its impact on the respondent as the Commission can decide whether or not in all of the circumstances an 
employee is due the full amount claimed notwithstanding the terms and conditions of his or her contract of employment. I 
therefore refuse to grant the applicant’s application to strike out paragraph 1.12(e) of the respondent’s Further Amended 
Substituted Notice of Answer and Counter Proposal. 

43 As it is my view that the applicant’s salary was below the prescribed amount I find that the Commission has jurisdiction to 
deal with this application.  I also conclude that the issues raised by the respondent in its Further Amended Substituted Notice 
of Answer and Counter Proposal are industrial matters which should be the subject of further evidence and argument in 
relation to the issues in dispute. 

44 A Declaration to this effect will now issue. 
 

2004 WAIRC 11331 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GIUSEPPE FOTI 

APPLICANT 
 -v- 
 PCH ACCESS PTY LTD (ACN 008 802 480) 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE OF  
DECLARATION MONDAY 3 MAY 2004 
FILE NO/S APPLICATION 1114 OF 2003 
CITATION NO. 2004 WAIRC 11331 
 
 
Result Jurisdiction found 

 
 

Declaration 
HAVING HEARD Mr J Blackburn of counsel and with him Mr C Primerano on behalf of the applicant and Mr A D Lucev of 
counsel and with him Ms Y Chang on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby declares: 

1) THAT the Commission has jurisdiction to deal with this application. 
2) THAT the issues raised by the respondent in its Further Amended Substituted Notice of Answer and Counter 

Proposal lodged in the Commission on 4 February 2004 are industrial matters which should be the subject of 
further evidence and argument. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2004 WAIRC 11276 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GLENIS BARBARA GLEED 

APPLICANT 
 -v- 
 SWANVILLE INVESTMENTS P/L TRADING AS FOODLAND BINDOON 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 27 APRIL 2004 
FILE NO APPLICATION 273 OF 2004 
CITATION NO. 2004 WAIRC 11276 
 
 
Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Acceptance of referral out of 

time – Application referred outside of 28 day time limit – Relevant principles to be applied – 
Acceptance of referral out of time not granted – Industrial Relations Act 1979 (WA) s 23A, s 
29(1)(b)(i), (2)&(3) 

Result Acceptance of referral out of time not granted 
Representation 
Applicant On her own behalf 
Respondent Mr M Jensen (of counsel) 
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Reasons for Decision 
1 By an application filed on 4 March 2004, the applicant claims that she has been harshly, oppressively or unfairly dismissed 

from her employment with the respondent.  She also seeks the payment of entitlements which appear to arise from either an 
enterprise agreement or from an award of this Commission.  Further, she seeks lost legal costs.   

2 The circumstances of this matter, from the applicant's evidence, are and I find that her employment was terminated on 8 
October 2003, by a letter dated 6 October 2003.  The dismissal occurred on the basis that the respondent was of the view that 
the applicant had committed gross misconduct and the employment was terminated accordingly.  She was charged with 
stealing as a servant.  On 8 January 2004, those charges went before the Magistrate and were dismissed.   

3 The application in this matter was filed on 4 March 2004.  The application also contains an application for an extension of time 
for the filing of a claim of unfair dismissal because the claim is filed more than 28 days after her date of termination.  I find 
that during the period between 8 October 2003 and 4 March 2004 the applicant was in contact with solicitors who advised and 
represented her in respect of the charges she was facing.  It appears too, from her evidence, that after the dismissal of the 
charges she had raised with her solicitor the issue of pursuing entitlements and was told to take a break before she did anything 
further.  Also, the applicant was in contact with Wageline, which I take to be the section of the Department of Consumer and 
Employment Protection, in respect of her entitlements.   

4 By letter dated 22 January 2004, the applicant wrote to her former employer, the respondent, requesting payment of 
entitlements of unpaid holiday pay and unpaid wages.  I note that this letter, whilst raising issues of entitlements to those 
payments, did not raise any issue of any challenge to the dismissal per se.  The applicant has given evidence that she has not 
otherwise, between 8 October 2003 and 4 March 2004, indicated to her former employer that she would challenge the 
dismissal.   

5 The decision of the Industrial Appeal Court in Malik v Paul Albert, Director General, Department of Education of Western 
Australia of 1 April 2004 deals with the test to apply to applications claiming unfair dismissal filed outside of the 28 days set 
down by the Industrial Relations Act 1979 (“the Act”), pursuant to section 29(3) of the Act.  The test set out in section 29(3) is 
that the Commission may accept a referral by an employee under subsection (1)(b)(i) of the Act, that is, out of time, if the 
Commission considers that it would be unfair not to do so.  The members of the Industrial Appeal Court have set out the sorts 
of tests that are to be applied in this case and they include issues such as the length of the delay, prejudice to the parties, 
respectively, by the application proceeding and not proceeding and a number of other considerations but, in essence, the test 
really is whether it would be unfair not to accept the application out of time and that unfairness is to be unfairness to both sides 
or, rather, requires consideration not just of unfairness to the employee but of the situation in respect of both the applicant and 
the respondent.   

6 In this particular case, the length of the delay is a significant delay; it is some 5 months from the date of termination.  During 
that time, the applicant says the reason for the delay was that she was dealing with the charges against her.  However, she also 
had an obligation to challenge this dismissal during the period of the delay and did not do so.  Further, the charges against her 
were resolved on 8 January 2004 and no application was filed in this Commission for a further 2 months so that even by the 
time the application was filed, even if the date of the dismissal of the charges had been the relevant date for consideration, the 
matter would have been a further month delayed beyond 28 days.  

7 As to the merits of the claim, certainly there are assertions by the applicant that the dismissal of the charges by the Magistrate 
demonstrates, from her perspective, that the termination was unfair and that she was never given an opportunity to respond to 
those charges or rather, to the reason for dismissal.  Part of the difficulty, though, is that there are different standards of proof 
before the Magistrate in dealing with criminal charges and those before the Commission in dealing with whether or not the 
employer has terminated the employment in an unfair manner.  It may be, based on what the applicant says, that there is some 
merit to her application but I need to weigh that as part of the consideration of fairness between the parties and take account of 
all of the other aspects.   

8 In all of these circumstances, I am of the view that because of the length of the delay; the fact that during the course of that 
period of 5 months the applicant did not challenge the termination of employment, albeit that she challenged the entitlements 
not paid to her; the opportunities given to do so; that the applicant was represented and advised during that time by a number of 
solicitors and by Wageline; and that even after the dismissal of the charges it was a further 2 months before the application was 
lodged, it would not be unfair to not accept the application out of time in respect of the claim of harsh, oppressive or unfair 
dismissal.  

9 In respect of the question of the entitlements to holiday pay and notice, I would suggest to the applicant that she give further 
consideration as to whether it is appropriate to pursue that application in this jurisdiction, albeit that she would be entitled to 
pursue the matter because there is no time limit on it in this jurisdiction.  I would suggest she give consideration to whether or 
not that is a matter which can be dealt with by the Commission or whether she might like to make inquiries, perhaps at the 
Commission's registry, as to whether the matter ought be pursued elsewhere. 

10 In all of the circumstances, then, the application to file an application claiming unfair dismissal out of time will be dismissed.   

 

2004 WAIRC 11277 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GLENIS BARBARA GLEED 

APPLICANT 
 -v- 
 SWANVILLE INVESTMENTS P/L TRADING AS FOODLAND BINDOON 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER TUESDAY, 27 APRIL 2004 
FILE NO APPLICATION 273 OF 2004 
CITATION NO. 2004 WAIRC 11277 
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Result Acceptance of referral out of time not granted 
 
 

Order 
HAVING heard the applicant on her own behalf and Mr M Jensen (of counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the application in so far as it relates to an application claiming unfair dismissal being accepted beyond 28 days be 
and is hereby dismissed. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

2004 WAIRC 11299 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GAVIN DAVID HAMILTON 

APPLICANT 
 -v- 
 PALACE NOMINEES PTY LTD ATF THE CRISAFIO UNIT TRUST T/A JOE CRISAFIO 

PROTON 
RESPONDENT 

CORAM COMMISSIONER J F GREGOR 
DATE WEDNESDAY, 28 APRIL 2004 
FILE NO APPLICATION 1822 OF 2003 
CITATION NO. 2004 WAIRC 11299 
 
 
Catchwords Termination of employment – Non attendance of applicant at proceedings – Show cause – Application 

dismissed for want of prosecution – Industrial Relations Act, 1979 s.23A, s.27(1) 

Result Dismissed for want of prosecution 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Reasons for Decision 
(Extempore) 

1 On 10th December 2003 Gavin David Hamilton (the Applicant) sought orders from the Commission under s.23A of the 
Industrial Relations Act, 1979 (the Act) alleging that he had been subject to a harsh, oppressive or unfair dismissal from 
employment with Palace Nominees Pty Ltd ATF The Crisafio Unit Trust t/as Joe Crisafio Proton (the Respondent). 

2 The Commission listed the application for a conciliation conference pursuant to s.32 of the Act on 12th February 2004.  A 
notification of that proceeding was sent to the Applicant by prepaid post on 19th January 2004.  On 11th February 2004 the 
Applicant advised that he could not attend the conference as his wife had delivered a premature baby.  He requested that the 
matter be listed after a 2 week break.  That was done and a conference was re-listed for 2nd March 2004. 

3 On 2nd March 2004 the Applicant again did not attend the conference.  He was telephoned by the Commission on 11th March 
2004 as he did not respond to a letter of 3rd March 2004 requesting written reasons for non-attendance at the conference.  He 
advised by telephone he had problems due to his premature baby and that was the reason for non-attendance.  Again, the 
conference was listed on the assurance of the Applicant that he would attend.  There is a note to that effect on the file.  It is 
appropriate to record that at the conference listed for 3rd March 2004 the Respondent did appear by telephone. 

4 The matter was not resolved and was re-listed for 29th March 2004.  The Applicant was advised the date by prepaid post on 
15th March 2004.  The Applicant did not attend on 29th March 2004.  Deputy Registrar Wickham who was conducting a 
conference on a delegation from the Commission contacted the Applicant who advised that he came out in a rash and was 
unable to attend.  He then also said he wanted to obtain legal advice and the Deputy Registrar told him that he should put that 
advice in writing and advise of his availability. 

5 The Commission wrote to the Applicant on 1st April 2004, there being no further contact from him after the Deputy Registrar 
Wickham had contacted him by phone.  He was advised then that he would be required to show cause why the application 
should not be dismissed. 

6 A Notice of Hearing was sent by prepaid post on 1st April 2004 listing the matter for hearing on 14th April 2004 at 9:00am.  
The time is now 9:15am.  The Applicant has not appeared.  His name has been called in the precincts. 

7 The Commission has reached the conclusion that this Applicant has not used his best endeavours to pursue this application.  In 
fact, on the contrary, his conduct has been such that the Respondent has been put to inconvenience and on occasions attending 
conferences that the Applicant did not.  The Applicant has offered the Commission a series of excuses, but those excuses were 
never given any substance in writing. 

8 It is open to the Commission to conclude, and it does, that the Applicant has failed to prosecute the application and pursuant to 
the powers vested in me by s.27 of the Act I have decided, first, to proceed to hear and determine the matter, or any part of it, 
in the absence of the Applicant, he being duly served with a notice of the proceedings, and further, having done so I intend to 
exercise the powers granted to me in s.27(1) of the Act, for reasons described above, and dismiss the matter on the grounds of 
want of prosecution, and orders will issue accordingly. 
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9 The Commission notes that on the day of hearing subsequent to the time of listing, the Applicant attended the Registry.  He 
was informed that he should write a letter of explanation to the Commission for his absence.  No letter had been received from 
him at the date of issue of these Reasons for Decision on 28th April 2004. 

 

2004 WAIRC 11300 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GAVIN DAVID HAMILTON 

APPLICANT 
 -v- 
 PALACE NOMINEES PTY LTD ATF THE CRISAFIO UNIT TRUST T/A JOE CRISAFIO 

PROTON 
RESPONDENT 

CORAM COMMISSIONER J F GREGOR 
DATE WEDNESDAY, 28 APRIL 2004 
FILE NO APPLICATION 1822 OF 2003 
CITATION NO. 2004 WAIRC 11300 
 
 
Result Dismissed for want of prosecution 
 
 

Order 
HAVING no appearance for the Applicant and no appearance for the Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979, hereby orders: 
 THAT the application be, and is hereby dismissed for want of prosecution. 

(Sgd.)  J F GREGOR, 
[L.S.] Commissioner. 

 

2004 WAIRC 11364 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CHERYL MAY HAYWARD 

APPLICANT 
 -v- 
 NOONGAR ALCOHOL & SUBSTANCE ABUSE SERVICE (INC) 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 6 MAY 2004 
FILE NO APPLICATION 186 OF 2004 
CITATION NO. 2004 WAIRC 11364 
 
 
Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Acceptance of referral out of 

time – Application referred outside of 28 day time limit – Application first made incorrectly to federal 
jurisdiction – Relevant principles to be applied – Acceptance of referral out of time granted – 
Industrial Relations Act 1979 (WA) s 23A, s 29(1)(b)(i),(2)&(3) 

Result Application accepted out of time 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Mr D Jones (as agent) 
 
 

Reasons for Decision 
1 The applicant seeks that her claim of unfair dismissal be accepted more than 28 days after the date of termination.   
2 The facts in this matter are that the applicant’s employment terminated on 7 October 2003.  On 28 October 2003, through her 

agent, Mr Bryan Stokes, she filed a Form R 18 “Application for relief in respect of termination of employment” in the 
Australian Industrial Relations Commission (“AIRC”).  On 11 November 2003, the respondent filed a Form R 21 “Notice of 
Employers Appearance – Termination of Employment Section 170 CE” pursuant to the Workplace Relations Act 1996 (“WR 
Act”).  The matter was the subject of a conference in the AIRC before Mr Negus on 10 December 2003.  The matter was not 
resolved at that point and through her agent, on 16 December 2003, the applicant sought a second conciliation before the 
AIRC.  On 23 December 2003 the respondent’s agent, Mr Jones, spoke with the applicant’s agent, Mr Stokes, alerting him to 
the respondent challenging the jurisdiction of the AIRC on the basis that the respondent is one hundred per cent fully funded 
by state and federal government agencies and therefore is not a constitutional corporation pursuant to the WR Act.  The  
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respondent therefore claimed that the application fell outside of the jurisdiction of the AIRC.  This matter was the subject of a 
letter from Mr Jones to Mr Stokes dated 24 December 2003 and provided to Mr Stokes by facsimile transmission.  A copy was 
forwarded to Commissioner Thatcher of the AIRC.   

3 There is before me also a copy of a facsimile transmission of 27 January 2004 addressed to Mr Stokes from Kaye Meschiati 
described in the letter as the Associate to Commissioner Thatcher of the AIRC.  That facsimile transmission says:   

“After I spoke to you on 21 January 2004, you advised that you would speak to David Jones from the Chamber on that 
day in relation to the above matter. 
Please advise the course of action following your discussions.” 

4 This application was lodged on 13 February 2004.  Also on that date the applicant filed a Notice of Discontinuance in the 
AIRC in respect of the matter previously lodged there.   

5 I have heard from the applicant’s new agent, Mr Trainer, which is not challenged by the respondent, that in the second week of 
January 2004, the applicant’s agent, Mr Stokes and another person, Mr Mullally, were the subject of consideration as to their 
status before this Commission and this was dealt with by Senior Commissioner Beech in Enright v Sleepeezee Bedding 
Australia Pty Ltd.  This occurred at a hearing on either 8 or 9 January 2004.  The Senior Commissioner issued his decision on 
that matter on 19 January 2004, the effect of it being that Mr Stokes had no status before the Commission.  Mr Trainer says 
that from 19 January 2004 or soon thereafter Mr Stokes took the decision to divest himself of all matters before the 
Commission and the AIRC and called him, Mr Trainer, saying that he was trying to bring his practice to finality as soon as 
possible, and that he would write to each of the parties he was representing obtaining their instructions with a view to having 
those matters passed on to Mr Trainer.  

6 Further, the evidence of the applicant is that following the conference before Mr Negus on 10 December 2004 and further 
consideration of the matter by herself, she instructed Mr Stokes to seek a further conference in the AIRC on or around 16 
December 2003.  It had been her understanding that she was then awaiting advice from Mr Stokes as to the progress of the 
matter and what was to occur next.  She says that in January 2004, she attempted to contact Mr Stokes by telephone on a 
number of occasions however, he had no message facility and his mobile telephone was turned off.  It was not until she 
received some contact from the AIRC in early February and she spoke to Mr Stokes on around 10 February 2004, that she 
became aware that there was a problem with jurisdiction.  She arranged to meet with Mr Stokes and did so on 13 February 
2004 instructing him to file an application with the Commission.   

7 The parties refer to the tests in such matters set out in the decision of the Industrial Appeal Court in Malik v Paul Albert, 
Director General, Department of Education of Western Australia (84 WAIG 683) and that in particular, pursuant to s.29(3), 
the Commission is to accept the referral by an employee under ss.(1)(b)(i) that is out of time if the Commission considers that 
it would be unfair not to do so.  The parties have agreed that insofar as the merits of the matter might otherwise require 
consideration the merits are to be treated as being neutral for the purposes of determining whether to receive the application 
out to time.  

8 In this case, the application was filed some 129 days after the day of the dismissal and is 101 days out of time.  However, it is 
quite clear that from the period which was within time, the applicant made clear to the respondent her challenge to the decision 
to dismiss.   

9 Whilst there is an obligation on an applicant to make a claim in the correct jurisdiction, even though the applicant knew that 
the respondent received funding from the Federal and State Governments exclusively and was not a trading organisation as 
such, I am not satisfied that she was aware that the respondent was not a constitutional corporation and that she was excluded 
from pursuing her claim in the AIRC’s jurisdiction.  If there was any error in that regard one could reasonably argue that the 
error was in her agent’s failure to ascertain that matter prior to her filing the application.  Interestingly, the respondent in filing 
its response to the claim filed in the Federal jurisdiction, did not challenge the jurisdiction of the AIRC to deal with the matter.  
In fact it was not until approximately two weeks after the conference before Mr Negus that the respondent raised the issue of 
jurisdiction.   

10 The issue comes down to the fact that, having been advised on no later than 24 December 2004, that the application was the 
subject of a challenge to jurisdiction, the applicant did not file an application in the correct jurisdiction until more than six 
weeks later.  However, it is clear to me that the applicant made endeavours during January 2004 to ascertain the status of the 
matter.  She attempted to contact her agent on a number of occasions.  The fault, if there be a fault, lies with the applicant’s 
then agent in that he appears to have done nothing in late December 2003, throughout January and early February 2004, to 
pursue the interests of his client.  At least a significant period of that time was during the period in which the applicant’s then 
agent was attempting to deal with the situation of his right to appear before the Commission and the effect of that on the 
conduct of his business. 

11 The question which arises is whether or not it would be unfair to deny the applicant the opportunity to pursue the application in 
these circumstances.  I find that the applicant has attempted to pursue the matter.  Firstly, she made clear to the respondent that 
she challenged that termination of employment within the time which would have been the period for the filing of the 
application.  She attended a conference before the AIRC.  She attempted to contact her agent on a number of occasions 
throughout January 2004, and upon being advised by her agent on 10 February 2004, took the necessary action and filed an 
application on 13 February 2004 in this Commission. 

12 Notwithstanding that there was representational error or failure, the circumstances in this case are somewhat unique, and to do 
fairness between the parties it would be appropriate to accept the application out of time.   

13 The respondent says that it would suffer a detriment if the application were received out of time in that it would need to bear 
the costs of defending the claim, which can not be recovered.  However, that would have applied in any event, and all 
applications received out of time bring that impost on the respondent.  This is not a prejudice associated with the application 
being accepted out of time. 

14 Accordingly, the application will be accepted out of time. 
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2004 WAIRC 11360 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHERYL MAY HAYWARD 
APPLICANT 

 -v- 
 NOONGAR ALCOHOL & SUBSTANCE ABUSE SERVICE (INC) 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER THURSDAY, 6 MAY 2004 
FILE NO APPLICATION 186 OF 2004 
CITATION NO. 2004 WAIRC 11360 
 
 
Result Application accepted out of time  
 
 

Order 
HAVING heard Mr K Trainer (as agent) on behalf of the applicant and Mr D Jones (as agent) on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 
 THAT this application be accepted out of time. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

2004 WAIRC 11185 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COLIN GERD JUNKER 

APPLICANT 
 -v- 
 KARLOVY NOMINEES PTY LTD TRADING AS HOWE ELECTRICS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 16 APRIL 2004 
FILE NO APPLICATION 1754 OF 2003 
CITATION NO. 2004 WAIRC 11185 
 
 
Catchwords Termination of employment – Harsh, oppressive and unfair dismissal and denied contractual benefits 

– Whether dismissal or resignation – Intent of parties considered – No dismissal at the initiative of the 
employer – Commission lacks jurisdiction – Whether agreement to pay increased rate to applicant – 
Contractual benefit claim not made out - Application dismissed – Industrial Relations Act 1979 (WA) 
s 29(1)(b)(i) and (ii) 

Result Applications alleging unfair dismissal dismissed.  Application for contractual benefit dismissed. 
Representation 
Applicant Mr C Junker 
Respondent Mr D Howe and with him Mr M Robinson 
 
 

Reasons for Decision 
1 This is an application by Colin Gerd Junker (“the applicant”) pursuant to s29(1)(b)(i) and (ii) of the Industrial Relations Act 

1979 (“the Act”).  The applicant alleges that he was unfairly dismissed from his position as a meter reader with Karlovy 
Nominees Pty Ltd atf Howe Family Trust Howe Electrics (“the respondent”) on 14 November 2003 and that he is due a benefit 
under his contract of employment with the respondent.  The respondent argues that the applicant was not terminated as he 
handed in his resignation on 23 October 2003 and denies that he is owed any benefit under his contract of employment.   

2 At the commencement of the proceedings, it became clear that the respondent had been incorrectly identified.  The Notice of 
Application refers to the respondent as being David Howe of Howe Electrics Karlovy Nominees Pty Ltd atf Howe Family 
Trust.  The respondent confirmed that the correct name of the respondent is Karlovy Nominees Pty Ltd trading as Howe 
Electrics and consented to the application being amended to reflect the true name of the respondent.  Given the respondent’s 
consent to this course of action and the Commission’s powers under s27(1) of the Act, and having formed the view that it was 
appropriate in the circumstances to grant the amendment, I propose to issue an order that David Howe of Howe Electrics 
Karlovy Nominees Pty Ltd as trustee for the Howe Family Trust be deleted as the respondent in this application and substituted 
with Karlovy Nominees Pty Ltd trading as Howe Electrics.  
Background 

3 The applicant was employed by the respondent on 11 February 2002 to undertake Western Power electricity meter readings.  
The applicant was paid 40 cents per meter read and additional monies when he undertook ‘special’ meter reads.  From time to 
time he undertook casual mulching work for the respondent and was paid $15 per hour. 
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4 The applicant was regularly rostered to work over four days per week and the meter reads to be undertaken were set out in a 
document generated by Western Power. 

5 The applicant worked in the Kalgoorlie, Boulder, Coolgardie and Kambalda areas and completed his round in tandem with 
another meter reader who was employed by the respondent. 

6 The applicant was paid weekly for the meter readings completed each week and in addition to being paid for each meter read 
he was provided with fuel for his motor vehicle to offset his vehicle running costs. 

7 When the applicant commenced employment with the respondent he understood that he was employed on a casual basis and 
that he was not entitled to sick leave or annual leave. 

8 Throughout his employment with the respondent, the applicant became increasingly frustrated with the manner in which he 
was expected to undertake his work and he therefore lodged a number of complaints with Western Power, Worksafe and the 
Department of Consumer and Employment Protection (“DOCEP”) about his work and the conditions under which he was 
expected to read meters. 

9 The respondent had no issue with the applicant’s ability to undertake his meter reading role.  Indeed, the respondent confirmed 
that the applicant undertook his job very seriously and stated that the applicant performed his duties efficiently. 
Applicant’s Evidence 

10 The applicant gave evidence that on 29 August 2003 he expressed concerns about his ability to continue undertaking his meter 
reading role to the respondent’s Director, Mr David Howe, and that he told Mr Howe that if there was no improvement in his 
conditions to assist him in undertaking his meter reading duties then Mr Howe should look for another employee to undertake 
his roster.  Even though he told Mr Howe this the applicant retained his meter reading machine and equipment and as the 
respondent was unable to find another employee to take over his roster at this time, the applicant recommenced working with 
the respondent when his next shift was due to start.  The applicant understood that some improvements were made to the job 
expected of him when he re-commenced on his next shift.  The applicant stated that when he recommenced with the 
respondent he was not subject to any special conditions. 

11 Whilst meter reading on 23 October 2003 the applicant had a motor vehicle accident.  He contacted Mr Howe about the 
accident and then went to the respondent’s office for a discussion with Mr Howe.  The applicant told Mr Howe that he was 
frustrated with his job and that the job was dangerous.  He stated that Western Power had not adequately dealt with issues that 
he had raised, the work was beyond him and that he had reached his limits at that point.  He told Mr Howe that unless work 
conditions improved then he would not continue to work for the respondent.  He then handed Mr Howe his meter reading 
machine and keys.  The applicant was then asked by Mr Howe to write out his concerns (Exhibit A2).  The applicant then left 
the respondent’s premises.  

12 As the applicant’s normal roster was to recommence on 27 October 2003 the applicant contacted Mr Howe and asked him 
what was happening with his position.  As Mr Howe did not ask the applicant to return to his former job during this 
conversation, the applicant understood that he had been terminated as at 23 October 2003.  Even though there was no mention 
of the applicant being sacked during this conversation, as Mr Howe did not say that he wanted the applicant to return to work it 
was the applicant’s view that the conversation was inconclusive about his ongoing employment with the respondent.  Later that 
day the applicant sent a letter to Mr Howe which discussed the return of his work equipment given that someone else may need 
it if the applicant was no longer doing the job.  This letter reads as follows, formal parts omitted: 

“WANT TO GET TO YOU THE GEAR FOR THE JOB THAT SOMEONE ELSE MAY NEED IF I AM NO LONGER 
DOING THE JOB. 
AND EXPECT SOME RECIEPT (sic) OF RETURN OF ITEMS FROM YOU TO STOP W.P. IDIOTS FROM 
SENDING OR PHONING TO ME (sic) ABOUT I.D. CARDS, ETC. 
ANYHOW ASSUME I LOST JOB. (sic) 
LOOK TO THE BRIGHT SIDE THE PERSON NEXT TO DO JOB HAS ADVANTAGE OF APPROPRIATE SAFETY 
WARNINGS AND THE METERS MAY BE IN SENSIBLE ORDER EVEN. 
To Dave,  

Hello, sending this letter to be able to return to you items that I was required to have in my possession to do 
piece work for you. 

Really don’t yet know if you have more “pieces” of work for me that you want me to do. 
The items that I have that were necessary to do piece work for you were: 

7 shirts with Western Power meter reading on them,  
Some manuals required to operate I.T.R.O.N. and extra paperwork and can’t read cards,  
A charger for the I.T.R.O.N. machine. 
Extra seal button for I.T.R.O.N. machine. 
A Western Power contractor card entitling me for reading power meters, CARD N° 090 till 30/06/04. 

You are already (sic) in possession of I.T.R.O.N. machine and the master keys for Western Power approved 
locks. 

So will only invest 50 cents more to work for you or not work for you. 
If you no longer have piece work for me write or phone to collect above items or if you have more piece work 

for me then I guess I will have to return above items.  
Supposedly you will write or phone regarding this piece work. 
Appreciate receiving group certificate next year for tax purposes if no more piece work available.” 

(Exhibit A3) 
13 The applicant maintains that it was not until he received a letter from the respondent on or about 14 November 2003 that he 

was formally made aware that he had been terminated.  This letter reads as follows, formal parts omitted: 
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“Although you have not had any casual labour with Howe Electrics since 3 March 2003, Howe Electrics herewith pays you 
$15.00, equivalent to 1 hour’s wages, in lieu of notice of termination of your casual services.  This is the end of this issue. 
In relation to your regular work for Howe Electrics, you were employed on a piece work basis at the rate of $0.40 per meter 
read.  As far as Howe Electrics is concerned, you have been paid in full all monies owing for this work. 
Due to ongoing difficulties, lack of communication, and your refusal to follow procedures and oral instructions, we no 
longer require your services in any capacity as of 23 October 2003.” 

(Exhibit A5) 
14 The applicant claims that he was unfairly terminated as the respondent refused to continue employing him after he had one day 

off on 23 October 2003.  After the applicant ceased employment with the respondent he increased his hours in his other part-
time job undertaking pizza deliveries.  Due to differences with his employer he gave up this position on 24 January 2004 and 
has been unemployed since that time. 

15 The applicant is not seeking reinstatement. 
16 The applicant claims he is owed money under his contract of employment with the respondent.  The applicant maintains that 

around July 2002 Mr Howe agreed to increase his meter reading rate from 40 cents per read to 42 cents per read when 
negotiations were finalised for the respondent’s meter reading contract with Western Power and it was not in contest that this 
contract was finalised in October 2002.  The applicant assumed that when negotiations with Western Power were completed he 
would be paid the increased amount to undertake meter reading.  The applicant stated that after the respondent finalised its 
contract with Western Power he asked Mr Howe when he would be paid the increased meter reading rate.  At the time Mr 
Howe did not respond to this query.  The applicant stated that he was never paid any increased meter reading rate.  The 
applicant is claiming $889.55 for the additional two cents per meter read since October 2002 which he calculated from his 
payslips (Exhibit R2). 

17 In cross-examination the applicant was asked why he did not claim 42 cents an hour after October 2002 when filling out his 
time sheet and calculating the weekly wages owing to him.  The applicant stated that it would be dishonest to claim the 42 
cents per hour for each meter read in this way.  He agreed that the weekly amounts he claimed from the respondent were never 
questioned.  

Respondent’s Evidence 
18 Mr Michael Robinson is the respondent’s manager.  He has supervised the respondent’s meter readers and liaised with 

Western Power since 1 July 2003.  Mr Robinson was aware that the applicant had a discussion with Mr Howe about his 
ongoing employment with the respondent in August 2003.  On 23 October 2003 Mr Howe told Mr Robinson that the applicant 
was unable to finish his meter reading round and that the respondent had to find someone else to read his meters.  Mr Robinson 
understood from the letter that the applicant had written on 23 October 2003 that the applicant was stressed and therefore 
incapable of undertaking his job.  Mr Robinson also understood from the letter that the applicant would not continue to 
undertake meter reading work if the job did not change.  As a result of the applicant stating that he would no longer undertake 
his job on 23 October 2003 the respondent looked for someone else to take over the applicant’s roster.  As the applicant put in 
his written statement of 23 October 2003 that he would not return to his position unless the job requirements changed the 
respondent saw no reason to ask the applicant to return to work.  Mr Robinson stated that the applicant was not contacted about 
any further work as another employee was then employed to undertake his position.  

19 Mr Robinson stated that the duties required of meter readers and the nature of the work has not changed substantially since the 
applicant ceased employment with the respondent. 

20 Mr Robinson stated that he had completed calculations of what the applicant was owed if he was entitled to 42 cents a meter 
read from the time the respondent finalised its contract with Western Power and that this amount totals $868.32 (Exhibit R2). 

21 Mr Howe confirmed that the applicant was employed on a casual basis.  He stated that the applicant was paid a piece rate of 40 
cents per meter read, additional rates for other ‘special’ reads plus fuel for the applicant’s motor vehicle when undertaking 
meter reads. 

22 Mr Howe stated that up to August 2003 the only issue he had with the applicant was that the applicant was raising problems 
about his work direct with Western Power and not through Mr Howe.  As a result of the applicant’s approaches Western Power 
complained to Mr Howe. Mr Howe then told the applicant not to raise issues directly with Western Power but to raise specific 
issues with him so he could deal with them.   

23 On 29 August 2003 the applicant told Mr Howe that he had had enough of the job and that he was too stressed to continue.  He 
also told Mr Howe that he would not return to work unless the job changed.  Even though the respondent looked for another 
meter reader to take over the applicant’s roster no one else was found by the time the applicant rang Mr Howe and asked for 
his job back.  Subsequently Mr Howe became aware that the applicant was continuing to contact Western Power direct with 
complaints instead of raising these issues with Mr Howe. 

24 On 23 October 2003 the applicant contacted Mr Howe and told him that he had been involved in a vehicle accident and that he 
had had enough of his job.  A meeting took place that day between Mr Howe and the applicant and Mr Howe asked the 
applicant to put his resignation in writing.  The applicant then stated that he did not wish to resign but wanted to go on stress 
leave.  Mr Howe made notes of his meeting with the applicant on 23 October 2003 (Exhibit R4).  As a result of his discussion 
with the applicant and the statement made by the applicant on that day that he would not return to work with the respondent 
unless the job conditions changed, Mr Howe understood that the applicant had resigned.  The respondent then employed 
another employee to work the applicant’s roster. 

25 Mr Howe stated that the letter sent to the applicant dated 14 November 2003 arose from a complaint made to DOCEP by the 
applicant.  Mr Howe stated that the letter was sent to the applicant following a telephone call from DOCEP in relation to the 
applicant’s casual employment with the respondent doing mulching work (Exhibit A5).   

26 Mr Howe stated that at no stage did he agree with the applicant that he would pay 42 cents per meter read, and no other 
employee was paid 42 cents per meter read.  This is confirmed in a payslip of another employee Helen Junker, who undertook 
her roster in tandem with the applicant and continues to be employed by the respondent.  The contents of her payslips confirm 
that she has been paid 40 cents per meter read up to the date of hearing (Exhibit R3).  
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Findings and Conclusions 
27 I listened carefully to the evidence given by each witness and in my view each witness gave their evidence honestly and to the 

best of their recollection.  Even though there was a dispute about whether or not Mr Howe agreed with the applicant that he 
would be paid an additional 2 cents per meter read once the Western Power contract was signed, it is my view that the 
applicant had a genuine belief that he would be entitled to this money. 

28 In this particular case there needs to be a determination as to whether or not the applicant was dismissed. 
29 In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205, the Full Court of the Industrial Relations Court 

of Australia said: 
“termination at the initiative of the employer” involves a “termination in which the action of the employer is the principal 
contributing factor which leads to the termination of the employment relationship”.   
“[A]n important feature is that the act of the employer results directly or consequentially in the termination of the 
employment and the employment relationship is not voluntarily left by the employee.  That is, had the employer not taken 
the action it did, the employee would have remained in the employment relationship”. See Macken, McCarry and 
Sappideen’s Law of Employment 4th Edition page 227-228. 
In Chris Toncich v People Who Care Incorporated  (2003) 84 WAIG 401 at 403, Kenner C said: 
“The question of a resignation, truly voluntary, or a dismissal, is a jurisdictional fact necessary to be found by the 
Commission in order to ground jurisdiction in matters of this kind.  It is well settled that to attract the Commission’s 
jurisdiction in claims of this kind, an employee must be “dismissed”:  Gallotti v Argyle Diamond Mines Pty Ltd (2003) 83 
WAIG 353 (IAC); (2003) 83 WAIG 919 (FB).  It is also the case, that in circumstances of a “resignation”, apparently 
tendered by an employee, those circumstances may be a dismissal for the purposes of the Act, if the contract of employment 
is not terminated truly voluntarily by the employee:  Attorney - General v WA Prison Officers Union (1995) 75 WAIG 
3156.  Furthermore, an employee may be “constructively dismissed”, in the event that the employer conducts itself by way 
of a breach of the contract of employment, going to its root, so as to justify its acceptance by the employee: Western 
Excavating (EEC) Ltd v Sharp [1978] QB 761 per Denning MR at 769.” 

30 Given the circumstances of this case and on the basis of the evidence before me I conclude that the applicant resigned from his 
employment with respondent of his own accord when he ceased working for the respondent on 23 October 2003.  I find that 
after the applicant commenced employment as a meter reader with the respondent in February 2002 he had a number of 
concerns about the work required of him and there was substantial evidence that the applicant had been unhappy about the 
requirements of his position for some time.  I find that on 29 August 2003 the applicant was so frustrated about how he was 
expected to undertake his role that he told Mr Howe that he had had enough of his position and that he was too stressed to 
continue undertaking the job.  It appears that the applicant changed his mind soon after making this decision and asked to 
return to his former position.  As the respondent had not found a replacement for the applicant the applicant recommenced with 
the respondent when his next roster commenced. 

31 Even though the applicant maintains that he was unwell and stressed and therefore unable to complete his shift on 23 October 
2002 I conclude that the applicant resigned of his own volition on this date.  The applicant remained unhappy about his job 
requirements as at 23 October 2003 and this is reflected in the contents of the statement he gave to Mr Howe subsequent to his 
accident on 23 October 2003 and by the fact that the applicant continued to complain to Western Power about his job after he 
returned to work in August 2003.  The applicant’s position is confirmed in the following extracts from the note made by the 
applicant on 23 October 2003: 

“… AS TO NOW THE CONDITION AND SITUATION OF TRYING TO DO MY ALLOCATED WORK IS 
BEYOND ME. 

BELIEVE THAT WITH SOME GUANTEE (sic) OF RESOLUTION OF THE READ ORDER OF MY 
WORK AND SAFETY ASSPECTS (sic) DEALT WITH I WOULD BE WORK READY. 

TRYING TO FUNCTION WITH THE WORK CONDITIONS AS THEY ARE AT PRESENT IS NOT IN 
MY PRESENT ABILITY.” 

(Exhibit A2) 
32 I find that the frustration arising from the applicant’s vehicle accident on 23 October 2003 and his ongoing concerns with the 

job the applicant was required to undertake eventuated in the applicant telling Mr Howe that he had had enough of his job.  I 
accept that when he stated this to Mr Howe, Mr Howe asked the applicant to put his resignation in writing (Exhibit A2).  I 
accept that the applicant’s reference in Exhibit A2 to not returning to work for the respondent unless and until significant 
changes had been made to his working conditions left it open to the respondent to conclude that this meant that the applicant 
had resigned from his employment with the respondent.  Given that the relationship between the parties was casual in nature it 
was not unusual that the employment relationship between the applicant and the respondent concluded in the way it did.  It is 
clear that both the respondent and the applicant was aware that the applicant’s job was casual and was not a permanent on 
going position even though the applicant worked to a roster generated in advance and the casual nature of the employment 
relationship between the applicant and the respondent is confirmed in the applicant’s letter to Mr Howe dated 27 October 2003 
(Exhibit A3).  The casual nature of the relationship is also confirmed by the applicant not giving notice when he resigned in 
both August 2003 and October 2003 and the applicant gave evidence that he was aware that he was not entitled to sick leave 
and annual leave.   

33 As I have found that the applicant resigned of his own volition on 23 October 2003 he was therefore not terminated by the 
respondent.  Accordingly there is no jurisdiction for the Commission to deal with this application and an order will issue 
dismissing the application.   

34 If I am wrong in finding that the applicant resigned on 23 October 2003 (which I do not accept) in my view it was open to the 
respondent not to offer the applicant any further work when the applicant contacted the respondent seeking further work on 27 
October 2003.  It is understandable that the respondent did not offer the applicant any further employment as the meter reading 
job required to be done had not altered and the respondent understood the applicant did not want to return to his former 
position under his existing conditions.  It is therefore my view that the respondent did not behave unfairly towards the 
applicant in not offering him any further work.  
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Is the applicant due a benefit under his contract of employment? 
35 In an application for contractual benefits under s29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject 

of the claim is a benefit to which the applicant was entitled under his or her contract of employment.  It is for the Commission 
to determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been 
denied under the contract of employment, having regard to the obligations on the Commission to act according to equity, good 
conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v 
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307). 

36 In my view the applicant has not demonstrated that it was a condition of his contract of employment with the respondent that 
he be paid 42 cents per meter read from the date the respondent finalised its contract with Western Power in October 2002.  
Even though the applicant had the view that he would be paid an increased amount per meter read once the Western Power 
contract was in place he was unable to bring any evidence to support this claim, apart from assertions, that this was the 
understanding he had with Mr Howe.  Mr Howe strongly denied that there was any agreement to this effect and the applicant 
was unable to be specific about exactly when Mr Howe was supposed to have agreed to this increased rate.  Further the weight 
of evidence is against the applicant in relation to this issue.  The applicant never claimed the 42 cents per meter when he filled 
out his time sheets for wages due to him each week after October 2002 and up to the date of hearing other employees 
undertaking the same work continue to be paid 40 cents per meter read.   

37 Given the lack of any corroborating evidence in support of any agreement to pay a higher meter reading rate I accept Mr 
Howe’s evidence that there was no agreement that the applicant be paid 42 cents per meter read once the Western Power 
contract was in place. 

38 I therefore find that it was not a term of the applicant’s contract that he be paid 42 cents per meter read from October 2002 
until the date of his termination on 23 October 2003.  As the applicant has been unable to demonstrate that he is owed any 
additional monies under his contract of employment with the respondent, his claim for a denied contractual benefit fails. 

39 An order will issue dismissing this application. 

 

2004 WAIRC 11186 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COLIN GERD JUNKER 

APPLICANT 
 -v- 
 KARLOVY NOMINEES PTY LTD TRADING AS HOWE ELECTRICS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE OF ORDER FRIDAY, 16 APRIL 2004 
FILE NO/S APPLICATION 1754 OF 2003 
CITATION NO. 2004 WAIRC 11186 
 
 
Result Applications alleging unfair dismissal dismissed.  Application for contractual benefit dismissed. 
 
 

Order 
HAVING HEARD Mr C Junker on his own behalf and Mr D Howe and with him Mr M Robinson on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

1) THAT the name of the respondent be deleted and that Karlovy Nominees Pty Ltd Trading as Howe Electrics 
be substituted in lieu thereof. 

2) THAT the application be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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APPLICANT 
 -v- 
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RESPONDENT 
CORAM COMMISSIONER S WOOD 
DELIVERED THURSDAY, 8 APRIL 2004 
FILE NO APPLICATION 150 OF 2004 
CITATION NO. 2004 WAIRC 11292 
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Catchwords Termination of employment – Harsh, oppressive and unfair dismissal –Application referred outside of 

28 day time limit – Commercial matter – Resignation – Referral not granted – Industrial Relations Act 
1979 (WA) s 29(3) 

Result Application dismissed 
Representation 
Applicant Ms S Lloyd of Counsel 
Respondent Mr S Kemp of Counsel 
 
 

Reasons for Decision 
(Given extemporaneously and subsequently edited by the Commissioner) 

1 The application by Mr Leslie is an application pursuant to section 29(1)(b)(i) of the Act.  He alleges that he was unfairly 
dismissed on 25 March 2003.  The matter came on for hearing pursuant to section 29(3) of the Act for the Commission, as a 
discretionary matter, to decide whether it would be unfair not to accept the application being out of time. 

2 The application is approximately 10 months out of time.  The application was lodged in the Commission on 5 February 2004. 
3 Section 29 of the Act, in part, reads as follows: 

“(2) Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day on 
which the employee’s employment is terminated. 

  (3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the 
Commission considers that it would be unfair not to do so”. 

4 Prima facie, by virtue of the time limit, a matter is required to be within time unless of course there is good reason for it not to 
be so, and in that sense all applications are to be treated expeditiously. 

5 The law in this area is now well settled.  The Industrial Appeal Court in Malik v Paul Albert, Director General, Department of 
Education of Western Australia (unreported, delivered on 01/04/04) outlined the criteria to be considered.  In relation to this 
application, I consider the issue to be a commercial matter as per the decision of the Industrial Appeal Court in Hotcopper 
Australia Ltd v SAAB 82 WAIG 2020 and rightly characterised as a non-payment of monies for shareholdings.  If I am wrong 
on that, then let me go to the criteria that I need to consider in weighing whether it would be unfair for me not to accept this 
application out of time.   

6 There is no good reason for the delay in applying to the Commission in this case.  Firstly, the dismissal was not contested by 
the applicant.  The applicant resigned.  The applicant took no steps until the application was made to contest the dismissal, 
apart from letters to the respondent seeking payment for the shares.  I stopped the hearing at the point where the applicant had 
given his evidence in chief, without cross-examination.  That is the applicant’s evidence at its highest point.  It is the evidence 
of the applicant that he was made aware by his legal adviser of his rights before the Commission, and in fact raised with his 
lawyer some time ago whether to apply to the Commission.  That was approximately one month after his termination and yet at 
no stage after that time did the applicant seek to prosecute a matter in this Commission until the application was made.  I 
accept the argument that the applicant did not know about his available remedies within the 28 day time limit after the 
termination, ie. when the payment for the shares was due.  However, the applicant then took another 9 months approximately 
to prosecute this matter.   

7 Fundamentally, however, this is a termination of employment which was at the instigation of the applicant.  It was not a 
dismissal and hence the Commission would be without jurisdiction.  This is the clear evidence of the applicant and it is clear 
also from [Exhibit A2], ie the documents relating to the written terms of separation.  Put at its highest, this is an application 
whereby the applicant says he was dismissed because it was a condition of his termination that he be paid some monies on 
termination and the respondent reneged.  I do not characterise the termination as such.  But in any event, when I weigh the 
factors to be considered in exercising my discretion under s.29(3), the factors must count against the applicant for all the 
reasons I have just expressed.  In summary, the applicant resigned.  It is a termination which was not prosecuted by the 
applicant.  It is an action taken well out of time and in terms of the prejudice to the respondent there would be considerable 
prejudice to the respondent for this to now be prosecuted as if it were an industrial matter that had any merit.  Quite clearly I do 
not consider this to be a matter for the Commission, or to have merit as an unfair dismissal in any event. 

8 For all those reasons I then would dismiss the application.  I find it would not be unfair to not accept this application out of 
time.   
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Result Referral out of time not accepted; application dismissed 
Representation 
Applicant Ms S Lloyd of Counsel 
Respondent Mr S Kemp of Counsel 
 
 

Order 
HAVING heard Ms S Lloyd of counsel on behalf of the applicant and Mr S Kemp of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

(1) DECLARES that it would not be unfair not to accept Mr Leslie’s referral under s.29(1)(b)(i). 
(2) ORDERS that the application be dismissed. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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Catchwords Industrial law – Termination of employment – Alleged denied contractual benefits – Issues of 

jurisdiction raised – Substantial delay between termination of employment and filing of application – 
Request for adjournment – Relevant principles as to adjournments – Adjournment refused - 
Application dismissed for want of prosecution. 

Result Application dismissed.  Order issued 
Representation 
Applicant Mr J Rouphael of counsel 
Respondents Mr P Quinlan of counsel 
 
 

Reasons for Decision 
(Ex Tempore) 

1 The substantive application is one brought by the applicant for alleged denied contractual benefits in the sum of some 
$66,000.00 said to arise from the termination of his employment in or about March 1998.  The present respondents to 
these proceedings wholly deny the applicant's claims and say moreover, as a matter of jurisdiction, the applicant's claim is 
incompetent on the basis that neither respondent was ever the employer of the applicant at any material time. 

2 The Commission has listed the application today to hear the question of jurisdiction by notice of hearing sent to the 
parties and their solicitors on 27 February 2004.  For the purposes of this matter the applicant, through his counsel, Mr 
Rouphael, acting as agent for the applicant's solicitors, Messrs Ahmed & Co in Queensland now seeks an adjournment of 
the application on the basis that the applicant apparently needs to provide further instructions to his solicitors. 

3 It is important to observe the following for the purposes of the history of this matter.  The question of the Commission's 
jurisdiction to entertain the applicant's claim was fairly and squarely an issue as of October 2003 during the course of 
proceedings listed by the Commission of its own motion for show cause why the application ought not be dismissed given 
the length of time and delay from the date of the applicant's termination of employment to the date he instituted 
proceedings before this Commission.  As a result of those proceedings the Commission allowed the applicant to continue 
with his claim but did so on the basis that he proceed expeditiously. 

4 The matter of jurisdiction was raised fairly and squarely again at a conciliation conference presided over by a Deputy 
Registrar of this Commission on 1 December 2003 at which I might observe, the applicant was legally represented by his 
solicitors, Messrs Ahmed and Co, of Queensland who appear to have been, according to the Commission's record, on the 
record as representing him since in or about late October 2003. 

5 Thirdly, the matter of jurisdiction was again dealt with in some detail in a directions hearing before the Commission as 
presently constituted on 18 February 2004.  As a result of those proceedings directions were made by the Commission for 
the expeditious conduct of the matter requiring both the applicant and the respondent to file submissions in relation to 
jurisdiction by the dates as set out in March; that is, 29 and 31 March, with the respondent to go first on the basis that at 
the directions hearing they appeared to have a good command of the facts which might assist in the resolution of the 
applicant's claim. 
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6 The applicant filed on 4 March 2004 a reasonably detailed chronology of employment, as it was described, which the 
Commission notes in large part is entirely consistent with the affidavit of Mr Sash, a partner of the respondent's solicitors, 
filed with the respondent's submissions on 29 March 2004 in accordance with the Commission's directions.  No 
submissions had been filed by the applicant in accordance with the Commission's directions and as I have already 
observed, the applicant's counsel now seeks an adjournment in order that the applicant can further consider the content of 
the respondent's submissions and, no doubt, the affidavit in support. 

7 It is important to observe for the purposes of the present application that the onus is on the applicant at all times to 
establish both his claim and the jurisdictional facts upon which his claim is based and that is simply a trite proposition of 
law for which no authority is needed. 

8 The issues of jurisdiction have been live self evidently, for at least six months and the applicant has, according to the 
Commission's record, as I have already noted, had solicitors acting for him for about that period of time.  Both the 
applicant and the respondent have heard from each other during the course of the directions hearing, at least on 18 
February 2004, in outline, the contentions to be put against one another. 

9 It is also not insignificant to note that in my opinion the applicant has been somewhat dilatory in pursuit of his claim 
against the respondent.  It is not insignificant to note that some five and one half years passed from the termination of his 
employment in 1998 to the commencement of these proceedings for alleged denied contractual benefits in late 2003.  
Whilst the applicant may not have had the benefit of legal representation and advice prior to October 2003, he certainly 
has had such advice and assistance since that time.  As I have already observed, the onus is on the applicant to establish 
his claim and moreover to prosecute his claim diligently in this jurisdiction, given the nature of it.  In my view I am far 
from persuaded that he has done so. 

10 Given that most of the respondent's evidence and submissions are responsive to issues raised by the applicant himself, in 
my opinion he cannot now come to this Commission to ask for more time in order to prepare his case.  In my view this 
time has well and truly passed and the applicant has been given more than enough time to properly instruct his solicitors 
to represent him in this matter and to put his case fairly and squarely before the Commission as he is required to do.  In 
any event, from a perusal of the affidavit material before the Commission, the Commission's tentative view is at this stage 
that the applicant's case at its highest is not a strong one on the merits. 

11 In all of the circumstances the Commission is of the opinion that the application for an adjournment should not be 
granted.  In my opinion there is simply insufficient material before the Commission to persuade it that in all of the 
circumstances of this case the test in Myers v Myers [1969] WAR 19 in relation to adjournments, an authority of the 
Supreme Court which has been applied consistently by this Commission is satisfied in the applicant's favour.  In my view 
there would be a clear injustice on the respondents to have to continue to defend the applicant's claim in the face of his 
dilatory conduct to date and also, in my opinion, for them to be required to do so would be contrary to equity and good 
conscience. 

12 For all of those reasons, whilst recognising the position that Mr Rouphael is in as counsel acting as an agent for the 
applicant's solicitors in Queensland, in my opinion the application ought be dismissed for want of prosecution and the 
Commission so orders. 
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Order 
HAVING heard Mr J Rouphael of counsel on behalf of the applicant and Mr P Quinlan of counsel on behalf of the respondents the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed for want of prosecution. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 At all material times the applicant was employed by the respondent as a general hand engaged in the maintenance of bore 

pumps.  It was common ground that the applicant commenced employment on or about 26 May 2003 and the employment 
came to an end on 13 June 2003.  The applicant was engaged at the rate of $15.00 per hour and it was common ground that he 
was employed on a period of three months probation. 

2 The applicant alleges he was harshly, oppressively and unfairly dismissed by the respondent.  The applicant does not seek 
reinstatement rather compensation for loss under s 23A of the Industrial Relations Act 1979 (“the Act”). 

3 The respondent wholly denies the applicant's claim and moreover, denies that the applicant was dismissed to attract the 
jurisdiction of the Commission. 

Factual Background 
4 The applicant was previously employed for some years as a cobbler.  He testified that he became aware that the respondent 

was seeking some assistance in its bore pump installation and maintenance business.  The applicant said that he left secure 
employment to go to the position with the respondent.  The applicant testified that he had an interview with Mr McFadden, the 
respondent's principal.  He testified that this interview took place about one week after his resignation from his previous 
employer.  I pause to note that this evidence is somewhat at odds with the applicant's earlier assertion that he left a secure 
position for employment with the respondent. 

5 The applicant said that Mr McFadden agreed to engage him on a three month trial basis and “he would see how things go”.  
The duties that the applicant was to perform involved pump maintenance and cleaning etc.  It was the applicant's evidence that 
he understood he would receive training and there was some suggestion of a promise of a position of supervisor in due course. 

6 A Mr Lever, who was employed by a reticulation business, assumed some significance in the proceedings.  The applicant said 
that it was Mr Lever who initially informed him about the employment opportunity at the respondent.  Mr Lever is an 
employee of a major customer of the respondent, and appeared to have some degree of a presence at the respondent's business 
from time to time.  It was the applicant's evidence that he was informed by Mr McFadden, that if Mr Lever requested any work 
to be done that he should drop what he was doing and attend to it. 

7 The applicant testified that at no time during his brief period of employment, was he counselled or warned that his 
performance was unsatisfactory.  He also complained that he was not given appropriate training and supervision as he was 
promised. 

8 The applicant described the events of 13 June 2003.  He said that in the late afternoon, he was undertaking some cleaning 
duties.  Both Mr McFadden and Mr Lever were in the respondent's office and the applicant was located in the front yard.  The 
applicant's evidence was Mr Lever came and spoke with him and informed him that his employment with the respondent was 
not working out.  And that he was not “cut out” for the job.  The applicant became upset and said he swore when he heard this.  
According to the applicant, Mr Lever walked away.  It was common ground that the applicant did not perform any further 
work for the respondent. 

9 Subsequently, after a period of unemployment and some casual employment, the applicant secured full time permanent 
employment approximately three weeks prior to the date of hearing, at a greater income than that was paid by the respondent 
whilst the applicant was employed. 

10 As is often the case in proceedings of this kind, the respondent's evidence stood in stark contrast to that of the applicant.  Mr 
McFadden, the respondent's principal, said that he needed to engage someone to work in the respondent's repair shop, on a 
short term basis, in response to work demands.  He testified that he needed somebody with basic mechanical skills to work on 
a casual basis.  Mr McFadden said that he advertised in the newspaper for someone however, applicants were not prepared to 
accept employment at casual rates of pay.  Through a mutual acquaintance, the applicant came to Mr McFadden's attention and 
he subsequently had an interview.  At the interview, Mr McFadden testified that the applicant informed him that he had 
recently resigned from his employment as a result of a misunderstanding.  After explaining what he was looking for, Mr 
McFadden formed the view from his discussions with the applicant that the applicant appeared confident that he could assist in 
the workshop and he appeared very keen.  On this basis, Mr McFadden said he decided to “give the applicant a go”, on the 
basis that he be employed casually and for a trial period of three months.   
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11 The applicant's status as a casual employee was in issue in the proceedings.  Tendered as exhibits R1 and R2, was a tax file 
number declaration form for the applicant and the applicant's payroll advice for the period of his employment.  Exhibit R1 in 
the section completed by “PAYEE”, has a cross in the box next to full time employment.  However, Mr McFadden testified 
that when he saw this part of the form, completed by the applicant, he instructed him to change this as the basis of the offer of 
employment was casual and not full-time.  The original tax file number declaration was tendered as exhibit R4, which appears 
to contain a second more faintly inscribed cross next to the casual employment box with the full-time employment box crossed 
out. 

12 Mr McFadden said that the applicant was paid for hours he worked, which ranged from 37.25 to 43.5 per week over the period 
of employment.  It was Mr McFadden's evidence that the casual rate of pay of $15.00 per hour, was based on a rate of pay 
contained in the Metal Trades (General) Award 1966, which the respondent used as a guide. 

13 Evidence was given by Mr McFadden about the applicant's performance over his three weeks of employment.  He testified that 
he made notations in his diary over this period about difficulties he had with the applicant, a copy of which was exhibit R3.  In 
general terms Mr McFadden complained that the applicant failed to properly follow instructions; did not exhibit much 
mechanical ability despite his assurances he had some ability; and was generally reluctant to accept instructions and 
directions.  It was for these reasons that Mr McFadden, in the final week of the applicant's employment, had him engaged in 
basic cleaning duties, as he could not usefully engage him on other tasks.   

14 Mr McFadden cited an example of difficulties with the applicant on 5 June 2003, when he requested the applicant to travel to 
West Perth to drop off some documents and he took about two and one half hours to attend to this task.  When the applicant 
returned, Mr McFadden said he quizzed the applicant about how long he had been away and he was initially informed that the 
traffic was heavy.  Later in the conversation, Mr McFadden said that the applicant referred to having seen his cousin and spent 
time talking with him.  Mr McFadden considered he had been misled and he issued the applicant a warning.  Mr McFadden 
also testified that he was not happy with the applicant standing around with his hands in his pockets, when he should have been 
getting on with jobs. 

15 Additionally, it was Mr McFadden's evidence that during this time, he enquired of others as to whether they might have any 
employment opportunities for the applicant, as he felt responsible for employing him and bore no ill will towards him.  Mr 
McFadden did say that the applicant was a good manual worker but did not demonstrate the aptitude he needed in the position. 

16 In terms of Mr Lever’s relationship with the respondent, Mr McFadden testified that at some point indeterminate on the 
evidence, there had been discussions between him and Mr Lever about Mr Lever acquiring the business of the respondent.  
These discussions did not come to finality, however Mr McFadden confirmed that Mr Lever’s firm was the respondent's 
biggest customer.  He emphatically denied however, that Mr Lever was ever employed by the respondent or had any formal 
relationship with the respondent.  Mr McFadden testified also that he enquired of Mr Lever if he knew of any possible 
positions that the applicant may be suitable for. 

17 On 13 June 2003, Mr McFadden had decided that he needed to talk with the applicant about his employment and the fact that 
there was really little that the applicant could do of use at the respondent and that he would have to “let him go”.  He testified 
that he intended to have a discussion with the applicant, about trying to find alternative employment for him.   

18 On the applicant's last day, Mr McFadden said that he had invited Mr Lever to come to the workshop to talk with the 
applicant, in the hope that Mr Lever’s business may be able to take the applicant on.  It was quite clear on Mr McFadden's 
evidence, and from exhibit R3, that he intended to “finish up” the applicant that afternoon.  According to Mr McFadden, before 
he left the office to go and speak with the applicant, the telephone rang and he spent some lengthy period of time, talking to a 
customer.  The next he heard, was some raised voices and saw the applicant drive off and he did not return. 

19 As to the events of this day, Mr Lever testified that Mr McFadden did telephone him and enquired as to whether there may be 
a position available for the applicant at Mr Lever’s business.  According to Mr Lever, he said that he would have to speak with 
the applicant first, to see if he was interested.  Mr Lever confirmed in his evidence that he was informed by Mr McFadden that 
in the event Mr Lever could not find anything for the applicant, then he would have to be “finished up”.   

20 Mr Lever confirmed that at that point the telephone rang and Mr McFadden spent some time talking to a customer.  In the 
meantime, Mr Lever said he went out to the front yard where the applicant was.  The applicant asked him what was going on 
and Mr Lever replied that they should “wait for Tony”.  Mr Lever testified that he then said that he thought “Tony is going to 
finish you up”.  According to Mr Lever, when this was said, the applicant became very upset and Mr Lever tried to calm him 
down.  The applicant then got into his car and left.  Mr Lever testified that some time later, he received a somewhat threatening 
note left on the windscreen of his car, which he believed was from the applicant.  Mr Lever did say that on reflection he 
probably did the wrong thing by saying what he said to the applicant, but there was a lull in the conversation and he thought he 
was doing the right thing.  Mr Lever denied that he made any promises to the applicant on behalf of the respondent, about 
employment opportunities. 

Consideration 
21 The preliminary issue for present purposes is whether the applicant was “dismissed” to attract the Commission's jurisdiction.  

This is a necessary jurisdictional fact which must be found.  There has been a long line of authority in this jurisdiction as to 
what constitutes a “dismissal” for the purposes of s 29(1)(b)(i) of the Act, and I merely refer to decisions of the Full Bench of 
the Commission in Gallotti v Argyle Diamond Mines Pty Ltd (2003) WAIRC 07928 and Byrne v Waddle trading as Mount 
Hospital Pharmacy (2003) 83 WAIG 5 in this regard. 

22 Before considering this issue however, I am satisfied and I find on the evidence that the applicant was a casual employee, 
although placing a casual employee on probation is a little unusual.  I accept the content of the amended tax declaration form 
as evidence of this, along with the evidence of Mr McFadden. 

23 Turning to the dismissal issue, in this case on the evidence I am satisfied and I find that at some time in the afternoon of 13 
June 2003, it was the intention of Mr McFadden to terminate the applicant's employment.  I accept his evidence also, that prior 
to this time and indeed on this day, he undertook steps to find the applicant alternative employment, which he considered may 
be more suitable to the applicant. 

24 What then occurred was really not controversial on the evidence.  It was Mr Lever, one of the respondent's customers that 
engaged in conversation with the applicant.  I am satisfied and I find that Mr Lever had no actual or ostensible authority in 
relation to the respondent's business affairs.  I accept the respondent’s evidence, that Mr Lever was present that afternoon, for 
the purpose of talking with the applicant about his interest in alternative employment with Mr Lever’s business.  However, and 
unfortunately, Mr Lever foreshadowed what he thought was going to occur that afternoon and upon hearing this, the applicant 
became upset and left the premises.  Mr Lever concedes that he probably said the wrong thing when he mentioned this to the 
applicant, in retrospect and in my opinion he is correct. 
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25 The critical issue is however, was the applicant's contract of employment terminated by the respondent or put another way, 
was the respondent the party that really terminated the employment?  In all of the circumstances in this case, I am not satisfied 
that the respondent dismissed the applicant to attract the Commission's jurisdiction.  It is trite to observe that notice of 
termination of employment by either an employer or employee, to be effective, must be communicated to the other party to the 
contract: Finch v Oake (1896) Ch 409 at 415; Riordan v War Office (1959) 1 WLR 1046 at 1054-55. 

26 As I have observed, I am not of the view that Mr Lever had any authority to dismiss the applicant, either actual or ostensible.  
There was no evidence that the respondent held Mr Lever out to be a person in authority within the respondent, rather he was 
an important customer.  In my view, what ever Mr Lever said that afternoon, it could not constitute the giving of notice of 
termination of employment by the respondent. 

27 Whilst the Commission appreciates that the applicant became upset with what he heard, and left the respondent's premises, in 
all of the circumstances, the Commission is driven to the inevitable conclusion that there was no dismissal for the purposes of 
the Act, to attract the jurisdiction of the Commission. 

28 For all of these reasons, the application is dismissed.   
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Order 
HAVING heard Ms P Phaure as agent on behalf of the applicant and Mr C Taylor of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 On 17th April 2003 John Mark Staltari (the Applicant) applied to the Commission for orders arising from what he claimed was 

a harsh, oppressive and unfair dismissal of him by Electrolux Home Products Pty Ltd (the Respondent) on 26th March 2003. 
2 The application as filed seeks orders for reinstatement pursuant to s.23A of the Industrial Relations Act, 1979 (the Act).  The 

advocate for the Applicant, Mr M. Kane, told the Commission on the final day of hearing that the Applicant no longer sought 
reinstatement in lieu he sought compensation for loss and injury.  He did so because he had recently gained employment. 

3 The time line of events as extracted from the evidence is as follows.  The Applicant was employed by the Respondent as a 
packer between July 1998 and June 2000.  Thereafter he worked as a spare parts clerk until the termination of his employment 
on 26th March 2003.  The reasons why he was reclassified were debated during the proceedings, suffice to say it appeared that 
he had some problems with a back injury and there were weight limitations imposed upon him lifting.  He was of the opinion 
that later his back injury was a catalyst for his selection to be made redundant although this is denied by the Respondent. 

4 The Commission was told that leading up to early 2003 the Respondent’s business had suffered a diminution in spare parts 
calls in its various operations in Australia and it decided to restructure by centralisation of its call centres.  This meant that call 
centres located in various states would be centralised to NSW. 

5 The employees were advised of the restructure in a notice which was published to them in November 2002.  Although the 
Applicant questions whether he was present when the notice was read out, nevertheless the Respondent asserts that he was 
aware of the intention which would result in a restructure over the following five months.  The affect of the notice would be 
that a number of positions in the Spare Parts Branch, Call Taking and Warehousing areas would become redundant and that in 
due course the workforce would be canvassed to see whether there was any employee who wished to voluntarily sever their 
relationship with the Respondent. 

6 In February 2003 the Respondent confirmed details of the restructure and published a position description, key performance 
indicators and performance measures which would operate for the remaining employees. 

7 It is common ground that there was a meeting with the Australian Services Union (the Union), of which the Applicant is a 
member, to advise it of the details of the restructure and that the Respondent would be undertaking a selection process if there 
were insufficient voluntary redundancies. 

8 There is some dispute about the next sequence of events in the chronology but it appears from the evidence that in the second 
week of March 2003 the Respondent advised its employees that the restructure required the spare parts, call taking and 
warehouse workforce to be reduced by six and solicited expressions of interest for voluntary redundancies.  There were a 
number of people who offered themselves for voluntary redundancy soon after the Respondent advised that it would accept 
such applications.  By the end of the period allowed in the letter for voluntary redundancies the Respondent still required a 
further two employees to reach its target establishment and applied a selection criteria matrix against which the remaining 
employees could be evaluated to select those two people. 

9 The Applicant complains about the efficacy of the selection criteria matrix but it appears that in other parts of its operations the 
Respondent had been through redundancies previously and had devised a matrix of criteria to make selections for those to be 
made redundant.  This matrix was again used for the set of redundancies which are at issue in this application.  Again it is 
common ground that the Spare Parts Manager, its Call Centre Manager and State Manager each rated employees against the 
matrix.  The three sets of ratings were collected and collated by the Respondent’s State Manager, Mr Smith, who produced a 
final rating.  Some of those ratings were moderated by Mr Smith and after moderation they were compared.  The result of the 
comparison was that the Applicant with another employee had the two lowest scores and their names were forwarded to the 
Respondent’s Head Office for approval to be made redundant. 

10 It is not exactly clear when this occurred but it appears that the selection process was under way prior to the end of the time 
allowed for voluntary redundancies.  Apparently the reason for this was to facilitate the verification process by the Human 
Resources officers and senior Managers at the Respondent’s NSW headquarters. 

11 In the event the recommendations made by the State Manager Mr Smith were approved and the Applicant was advised of the 
decision in an interview on 26th March 2003 by Mr Smith reading to him from a prepared letter.  It was the Respondent’s 
intention to tell the Applicant then how his entitlements were calculated, that there was no other suitable position available in 
the business and that there was an out placement facility available. 

12 On the same day the Respondent says the Union was advised that there was a possibility through business connections that the 
Applicant may be able to get future employment with a distributor.  The Respondent says this advice was confirmed by email 
however the Union has denied receiving such advice.   

13 There is some further information which is helpful in understanding the chronology.  The Applicant alleges that Mr Smith had 
never been frank with him about the Respondent’s intentions.  In fact Mr Smith, if anything, regarded him as a nuisance 
because he raised issues, as was his right as an employee, and because he raised the issues he was held in bad standing by Mr 
Smith.  Mr Smith, according to the Applicant, had on a number of occasions told him that because of his back he should look 
for new employment. 

14 The Applicant also says that during the interview with Mr Smith on 26th March 2003 when his redundancy was announced that 
he at all times remained calm, whereas Mr Smith was aggressive.  Even though he maintained his calm approach he was 
nevertheless removed from the premises forthwith in a humiliating way. 

15 The Respondent denies the events occurred in the way that the Applicant alleged and that its two representatives at the meeting 
Mr Smith and Mr Graham Sheills both have a considerably different recollection of the Applicant’s state of mind and 
behaviour at the meeting.   Mr Stephen Farqhar who was then the Call Centre and Technical Manager was called to escort the 
Applicant from Mr Smith’s office also recalled that he was ‘upset almost being hostile’. 

16 The preceding is a sufficient recitation of the sequence of events in the matter.  Mr Kane who appeared for the Applicant 
argues that the unfairness was both substantial and procedural because it led to a denial of the Applicant’s rights and 
opportunities which should or could have meant that he should not have been dismissed. 

17 First Mr Kane argues that the dismissal was not a genuine redundancy because at the time there was still a position vacant or 
likely to become vacant a short time after.  The position was that of Janet Basely who was employed as a casual but who was 
allowed to work out four weeks notice even though she was so classified.  It was conceded by the Respondent that Ms Basely 
was appointed to a permanent position about the time casual employment ended.  Mr Kane argues therefore the Commission 
should draw the conclusion that the Respondent planned that sequence of events which was unfair to the Applicant.  It also 
reflects upon the credibility of Mr Smith. 
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18 It was also suggested that the Applicant had entitlements under the Enterprise Bargaining Agreement covering his work which 
has provisions which relate to an undertaking from the Respondent not to use non permanent employees as a replacement 
workforce.  Mr Kane postulated the breach of that provision of the Agreement adds to the duplicity of the Respondent. 

19 Much argument was led by Mr Kane about what he described as a flawed selection process which he says was not just 
irregular but ‘fundamentally wrong’.  So much so that the whole process is rendered null and void.  It is argued that in a 
number of criteria the Applicant was underscored and that in some of the matrix criteria areas he should have scored higher.   
This is particularly relevant to the way that sick leave was scored.  If the scores for attendance were moderated to reflect the 
real effect of the Applicant’s work attendance it is questionable whether he could have been found to be one of those whose 
scores were sufficiently low to be made redundant.  Mr Kane complains that weighting of competencies, if there was any in 
fact, were not designed for the position which should have related to specific skill requirements.  The Applicant had customer 
service skills which were not properly recognised if at all.  There was no definition of the terms on which the assessment was 
founded so therefore that threw into question how the scorers went about making their assessment.  There had been a deliberate 
attempt to deny the Applicant customer survey forms which he required to help him build his case.  He had wanted these forms 
because he had a feeling that redundancies were in the air and he wanted to be in a position to prove his worth to the Human 
Resources department if and when that occurred.  Finally Mr Kane suggested that the persons who undertook the assessment 
were not fully experienced in the work that they were assessing. 

20 The Applicant had a problem with his back, a fact well known to the Respondent.  The Applicant says that Mr Smith 
insinuated that he may be made redundant for that reason and as a result of those early conversations the Applicant sought 
advice about the possible redundancy process.  If his back was not an issue why, asked Mr Kane, would Mr Smith have 
provided through Exhibit K10 information relating to the weight of boxes.  It is asserted by Mr Kane that the bad back was an 
unseen factor which was working behind the decision to make the Applicant redundant. 

21 The Applicant was also denied the opportunity to respond to his assessment.  He sought copies of customer survey forms so 
that he could build his case but despite being told he would have an opportunity to respond to the assessment he was made 
redundant without warning.  This is a breach of the Enterprise Bargaining Agreement.  Finally the way the Applicant was 
informed of his redundancy was unfair in itself.  The advice that the Respondent gave, for instance, its letter from 12th March 
2003, Exhibit K12, was not a warning of a compulsory redundancy it was a request for an expression of interest for voluntary 
redundancy.  There were doubts about the sequence of selection for voluntary redundancy so that one ought draw the 
conclusion that Mr Smith had already made up his mind prior to the end of the voluntary redundancy period.  This contention 
relies upon so called evidence from the Head Office of the Respondent which predates the dismissal and which seems to 
indicate a decision had already been made.  There were significant reasons upon which to base the contention that the 
Respondent did not handle the matter correctly.  In the end the manner of dismissal was also harsh because there was no 
accounting for the Applicant’s feelings on the day he was made redundant.  He was escorted from the premises and not 
allowed to work the day out.  It was also harsh that he was not allowed to work his notice out when Ms Basely, the casual, was 
extended that opportunity. 

22 The Respondent says the starting point is that the redundancies must be genuine and they were in this case.  The employer has 
the prerogative to say who should go and who should stay provided the right is not exercised so harshly or oppressively as to 
amount to an abuse. 

23 Its obvious that there was a genuine redundancy because not only was the Applicant made redundant but there were 
redundancies nationally following a decision to centralise the Call Centre in NSW.  As early as November 2002 the 
Respondent had told its employees of the potential restructure and it went through a lengthy process to decide who is to be 
made redundant.  This included first asking for voluntary redundancies.  The Respondent made a genuine attempt to make a 
fair selection by setting up a matrix with eight different performance indicators.   

24 The Respondent argues that the chronology of events make it clear that the Applicant knew or should have known, and in fact 
there was no doubt that he knew, of the process which started in November 2002 and which included a written notification in 
February 2003 (Exhibit K1).  This notification advised key competencies for the new positions.  There was consultation with 
the Union confirming voluntary redundancies would be called first, with everyone then to be rated equally.  In March 2003 
there was a written notification seeking voluntary redundancies.  In particular employees were advised that if less than six or in 
excess of six applications were received they would be assessed against selection criteria.  An expression of interest did not 
automatically entitle an employee to redundancy.  In the event there were voluntary redundancies but they did not make up the 
six required.  The Respondent then needed to make involuntary redundancies and used the selection criteria matrix which had 
been used previously on approval from its Head Office in Sydney.  The ratings were performed by the Spare Parts Manager, 
Mr Sheills, and by Mr Farqhar the then Call Centre Manager independently of each other and without either of them knowing 
the other was making an assessment.  Their ratings were consolidated and Mr Smith moderated the scores upward if they fell 
between two ratings.  The question of a back injury was something raised by the Applicant and the Union after the redundancy 
occurred and not before.  Mr Smith said that he was always raising issues with the employees about their opportunities for 
work in the future making the point that the type of industry they were in and the changes in technology meant that there would 
be changes. 

25 It followed from the assessment procedure that two employees with the least points were chosen for redundancy.  In any event 
even if there could be some legitimate moderation to the Applicant’s score he still would not have scored enough to misplace 
the next candidate above him. 

26 It is argued by the Respondent that the procedure was in accordance with the appropriate principles and the process was not 
unfair.  It is not made unfair by the fact that the exact selection criteria were not advised to employees and even if they had 
been and an employee disputed his rating score, he has to do more, that is, he must show that someone else should have been 
made redundant in his stead.  If he does not do that he does not meet the onus of proof as described in AMWU v Australian 
Shipbuilding Industries (1987) 67 WAIG 733. 

27 Ms Auerbach, of Counsel, who appeared for the Respondent also raised the issue of the situation with Janet Basely on the basis 
that there is an allegation there was not a bona fide redundancy because she remained on as a casual.  But truth of the matter is 
that Ms Basely was also advised that her services would not be required in a few weeks time, however an event occurred 
causing the resignation of a workshop clerk which necessitated a further internal restructure.  Until that point Ms Basely’s 
retention was crucial, she was on a casual contract which would allow flexibility to terminate at short notice if and when 
required depending on the needs of the business.  It was the Respondent’s decision that six full time employees were to be 
made redundant.  That was the advice given to the employees as well as to the Union.  It made sense to offer Ms Basely a new 
position which occurred fortuitously after the redundancies occurred and it must be remembered that all this transpired after 
the redundancies were announced. 
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28 The Commission is required to make findings on the credibility of witnesses.  I heard from the Applicant himself.  There is 
nothing in the way he gave his evidence which indicated to the Commission that he did not truly believe his version of the 
events.  He appeared to be quite convinced that his recollection of the way the Respondent went about the redundancies was 
correct and I cannot find any reason which would lead the Commission to conclude that he deliberately tried to mislead the 
Commission or was concocting a story to suit his case. 

29 There was no witness called in support of the evidence given by the Applicant apart from Ms Innes who was not able to give 
direct evidence of the crucial events.  She told the Commission that there seemed to be, what appeared to be demarcation areas, 
between what she would do and what other Union officials within their organisation would be required to do, however this 
information does not throw much light on the evidence which is central to this case. 

30 I heard evidence from Mr Peter Smith who was the State Manager at the 26th March 2003.  He was subject to detailed and 
vigorous cross examination by Mr Kane.  Having carefully reviewed the transcript I cannot see that there are any major 
inconsistencies between his Evidence in Chief and Cross Examination.  There is no reason for me to conclude that he has not 
told the Commission the truth of the matter from his recollection.  He was unswayed on crucial issues such as whether he had 
given the Applicant reason, which he denied, to conclude that his back condition was an issue.  Mr Smith admitted that he had 
raised issues with the Applicant, in fact the Applicant was a regular visitor to his office and he sought to satisfy his queries as 
and when they were raised.  I can find no inconsistency between what Mr Smith claims he told the Applicant and what 
occurred in the long run.  In the end I have to conclude that as with the Applicant, Mr Smith is a witness whose evidence 
should be accorded credibility. 

31 The Commission is required to decide applications such as this on the evidence and when the evidence of the two major 
witnesses on behalf of the Applicant and the Respondent is to be believed it must look for corroboration of the story of one or 
the other to draw conclusions about whose version of events on the balance of probabilities is most likely to be correct.  The 
Commission heard evidence from two other witnesses on behalf of the Respondent, Mr Stephen Farqhar and Mr Graham 
Sheills.  Mr Sheills was then Spare Parts Manager and he was present during the meeting with the Applicant on the day he was 
advised of this redundancy.  In addition he had an involvement and recollection of the process used in the selection of the 
persons to be made redundant.  His evidence supports that given by Mr Smith.  Mr Farqhar also gave evidence he had known 
the Applicant for a number of years.  Although he had no direct involvement in the redundancies he was asked to complete the 
matrix to provide an independent opinion, and to be available to escort the Applicant on the day of the termination. 

32 Mr Sheills’ clear recollection is that the hostility that Mr Smith says emanated from the Applicant during their meeting 
occurred.  As Mr Smith read the letter the Applicant kept shouting at him “Who’s to be made redundant?”  Mr Smith’s 
evidence about this was supported by Mr Sheills who also confirmed that the Applicant’s demeanour was hostile and voluble.  
Mr Farqhar also said the Applicant was hostile when he was asked to help him collect his accoutrements before he left the 
premises. 

33 This evidence of hostility in the face of a denial from the Applicant that it occurred is crucial in helping the Commission 
decide which of the versions offered by the Applicant and Mr Smith is most likely to be the true story.  The evidence of Mr 
Farqhar and Mr Sheills was undiminished by vigorous cross examination, there is no reason to conclude that they were not 
telling the truth and I am drawn to the conclusion that their evidence corroborates the evidence given by Mr Smith.  Therefore 
where the evidence of the Applicant differs from the evidence of the Respondent the Commission favours that given on behalf 
of the Respondent. 

34 That being the case the Commission can make the following findings.  The Respondent was forced through business reasons to 
relocate its Call Centres to NSW and as a result of that decision it had to make redundancies.  This was not a decision which 
was made overnight in fact it was made eighteen months before the Applicant was made redundant.  It is open to conclude that 
knowledge of the possible necessity of redundancies was transmitted to the workforce as early as November 2002 and that on 
any reasonable understanding of the facts of what was going on in the Respondent’s business the Applicant should have 
known.  It is open to conclude, and I do, that he did in fact know because in his evidence he made much about the collection of 
survey forms which he needed in order to help him establish that he would be one of the persons who should stay.  It is open to 
conclude that the Applicant knew about the redundancies and the proposed process and was preparing himself for the 
eventuality.  Exhibit K1 which was issued in February 2003 talks about the centralisation of call taking to NSW and delivery 
of spare parts from a centre in South Australia and the resultant restructure of the business in Belmont when this all happened.  
Exhibit K1 contained a job description of the new position and some indications about what would happen to remaining 
employees, for instance, they were required to work Saturdays which would be rostered on a fortnightly basis.  They would be 
expected to participate in stock take activities, there would be overtime of which reasonable notice would be provided and 
there would be a need to alter current start and finish times to meet the new requirements.  This information was abroad on 25th 
February 2003 and led to the meetings with the Union when voluntary redundancies were discussed.  There can be no doubt 
that the Applicant knew this information and I so find. 

35 It is suggested on behalf of the Applicant that the Respondent did not clearly say that after the voluntary redundancies they 
would immediately involve involuntary redundancies.  That argument is hard to accept when one looks at the context of the 
letter of 12th March 2003, Exhibit K2, which was sent to the spare parts call taking warehouse team members.  They were told 
that there is a requirement to reduce the number of spare parts, call takers and spare parts warehouse staff by six, there was an 
offer to staff based in Belmont giving them the opportunity to submit an expression of interest in voluntary redundancy.  The 
letter then says that if there is less than six or in excess of six expressions of interest then all expressions of interest will be 
reviewed against selection criteria.  It is also noted that an expression of interest does not automatically entitle the employee to 
a redundancy package.  Everyone was to be notified in writing on the status of their application on the completion of the 
review process which was anticipated to be completed by 26th March 2003.  The implication of that letter clearly is that if there 
is not six voluntary redundancies there would be those number of involuntary redundancies necessary to make up that number.  
I find the process was a continuum not in two parts as Mr Kane seems to suggest. 

36 The history is that only four voluntary expressions were received and so the selection matrix was triggered. 
37 The Commission has had the opportunity to review the skills comparison matrix in Exhibit A5.  The skills matrix used in 

redundancy processes is required to demonstrate that the employer has made a reasonable attempt to make a fair selection, see 
Forest Products Furnishing and Allied Industries Union of Workers WA v Jensen Jarrah Pty Ltd 2003 WAIG 08849.  The 
matrix is not necessarily capable of precise scientific application nor does it need to, what it has to do is remove the 
arbitrariness of the decision to make someone redundant.  The employer has to establish that it has tried to select issues for 
assessment which will provide a real attempt to separate one worker for another. 
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38 Having reviewed the matrix used I cannot see that it can be dismissed as not being indicative of a reasonable approach by the 
employer.  It is not perfect and it may not cover the issues that the Commission may have selected but that is not the point.  
What must be done is the selection has to be a reasonable one and the matrix selected appears to do that albeit without 
complete perfection. 

39 Mr Sheills and Mr Farqhar were asked to independently make assessments and they did.  These were moderated by Mr Smith 
who in the event that ratings were different between Mr Sheills and Mr Farqhar gave the employee the benefit of the higher 
score.  As a manner of approach to the task that cannot be called into question. 

40 The Applicant argues the process should be called into question because there seems to be some indication there were 
discussions with the Head Office about who was to be made redundant prior to the end of the voluntary redundancy period.  
Having carefully examined that evidence I cannot see that the whole process ought to be called into question or held bad 
because there were such contacts.  It is understandable that Mr Smith needed the advice of his Human Resources people prior 
to the dates when employees were to be told they were redundant.  It is probable it would have been worse if those contacts 
had not been made.  In the event I find that the contacts with Head Office do not make the whole process bad.  One has to look 
at whether the selection process that Mr Smith undertook with his two colleagues was reasonable or not.  I conclude that the 
procedure was not contrary to any accepted principles which require that the Respondent decides who should go or who should 
stay subject to the selection process being fair. 

41 Finally, the Applicant has the onus to show that someone else should have been made redundant than him.  There has been no 
real effort to do so and therefore the onus has not been discharged.  It has to be demonstrated that the employer has not made a 
reasonable attempt to make a fair selection.  The Respondent has done so in this case.  The Applicant also has not established, 
as I apprehend he tried to, that there was the flavour of summary dismissal when he was advised of his redundancy.  I conclude 
on the evidence that he may be the architect of his own misfortune on that day. 

42 On the authority of Undercliffe Nursing Home v Federated Miscellaneous Workers Union (1985) 65 WAIG 385 there must be 
a ‘fair go all round’ when a dismissal occurred.  There has been here and the application must fail. 

43 An order dismissing the application will issue. 
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Result Dismissed 
 
 

Order 
HAVING heard Mr M. Kane who appeared on behalf of the Applicant and Ms J. Auerbach (of Counsel) who appeared on behalf of 
the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
 THAT the application be, and is hereby dismissed. 

(Sgd.)  J F GREGOR, 
[L.S.] Commissioner. 
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Catchwords Termination of employment - Unfair Dismissal - Applicant dismissed whilst on sick and annual leave 

- Lack of procedural fairness - Applicant harshly and unfairly dismissed – Application upheld - 
Determination of quantum of compensation - No loss suffered - Compensation for injury ordered - 
Industrial Relations Act 1979 (WA) s 23A, s 29(1)(b)(i). 

Result Dismissal found to be harsh and unfair. 
 Compensation for injury awarded. 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Mr E Rea (as agent) 
 
 

Reasons for Decision 
1 The applicant claims that she has been harshly, oppressively and unfairly dismissed from her employment by the respondent.  

A number of the facts associated with this matter are dealt with in my Reasons for Decision of 17 October 2003, which dealt 
with an application to accept an application out of time.  For the sake of completeness, they include that the applicant worked 
for the respondent in its egg processing plant where she was engaged for approximately 34 hours per week on a permanent 
basis.  Her employment terminated with the receipt of a letter dated 20 January 2003, which is set out in the earlier Reasons for 
Decision.   

2 The applicant has given evidence and it is clear that she had a ganglion on her left wrist.  On 5 or 6 September 2002, she 
reported this to her employer and made a workers’ compensation claim.  Over the next period of time she was given light 
duties and also had some periods of absence with medical certificates.  The applicant says that she does not believe that she 
told Ms Anne Johnson, the respondent’s Human Resources Co-ordinator, or Mr McDougal, the Operations Manager, about 
needing an operation for the ganglion or being fearful of such an operation.  She acknowledges that she did not wish to have 
the operation at that time.  She told her other manager, Mr Eagan, that before she had the operation she wanted to have a trial 
on the new grading machine and see how things went.  After one shift on the machine, she decided to go to her doctor the next 
day and say that she would have the operation.   

3 The applicant’s last working day was 11 November 2002.  She had exhausted her sick leave and was using sick leave in 
advance of its accrual.  That sick leave in advance was exhausted and she began taking annual leave. 

4 Around 12 December 2002, the applicant received a letter from Ms Johnson, dated 12 December 2002 which, formal parts 
omitted, reads: 

“Thank you for your certificate advising that you will be unfit for work for a further six weeks. 
As previously advised you have exhausted all your sick leave entitlements and, as agreed, are currently being paid annual 
leave entitlements.  Your annual leave entitlements run out on 21 January 2003 and you will have no further paid leave 
entitlements due to you after that date.   
You should contact myself or Hamish McDougal as soon as possible to indicate your intentions in respect to returning to 
work after this date.” 

5 The applicant answered that letter by letter dated 9 January 2003, which reads, formal parts omitted:   
“I am very sorry that I am unable to return to work until I am pain free.  For further information please contract my 
general practitioner, Dr P J Swan ……” 

6 The applicant provided Dr Swan’s telephone number.   
7 The applicant received no contact from the respondent either through Mr McDougal or through Ms Johnson.  She advises the 

Commission that she contacted her general practitioner and the general practitioner has informed her that he had received no 
advice or contact from the respondent.  Mr McDougal and Ms Johnson confirm that they did not attempt to contact the 
applicant and that they made no attempt to contact Dr Swan to obtain any further information. 

8 A letter of termination of 20 January 2003, signed by Mr McDougal, was drafted by Ms Johnson.  The evidence of Ms Johnson 
was that she was on annual leave at the time and was not made aware of the applicant’s letter dated 9 January 2003 until 
immediately prior to 20 January 2003 when she drafted the letter of termination.   

9 Ms Johnson says that before the applicant went off on combined sick leave and annual leave she was on light duties for a 
period of 5 to 6 weeks during which time Ms Johnson spoke to the applicant.  Ms Johnson said that the applicant informed her 
of the advice that she had received from her doctor in respect of what was involved in the removal of the ganglion and a 
specialist had told her of the risks.  Ms Johnson said that the applicant had told her that she was frightened of having this done 
and did not want to go ahead and have the ganglion removed.   

10 In deciding to draft the letter of termination for Mr McDougal’s signature, Ms Johnson says that she took account of the fact 
that the applicant’s sick leave and annual leave were exhausted, that she and Mr McDougal believed that the applicant did not 
want to return to work nor did she want to have surgery.  They had that fairly fixed in their minds that there was no intention 
on the part of the applicant to attempt to resolve the matter in that way.  Ms Johnson believed that it would be invasive to 
telephone the applicant at home as she had not contacted them.   

11 Mr McDougal says that before 11 November 2002, he discussed with the applicant the situation in respect of her performing 
her duties, that she had been to see several doctors, and that her wrist was causing her pain.  She had done light duties in 
accordance with her doctor’s instructions, this was still causing her pain and she could not do the job she was employed to do.  
She did not discuss with him the remedy to this situation. 

12 Mr McDougal agrees that the letter of 12 December 2002 written to the applicant did not put her on notice that her 
employment would be terminated in any particular circumstances.  He does not recall if the issue of termination was discussed 
with her at all.  Mr McDougal’s evidence was that with the implementation of the new machine in November 2002, there was 
not enough staff to run both the existing and the new grading machine at the same time and other staff were taken on to fill in 
on a temporary basis.  At around the time of termination, those temporary staff were no longer required, however, existing staff  
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undertook a lot of overtime to operate the long hours necessary with the inception of the new machine.  By 20 January 2003, 
the respondent was still paying a lot of overtime.  No staff members were put off when the new machine commenced 
operation.  Rather the temporary staff simply did not continue.   

13 Mr McDougal says that the reason for the termination was that the applicant had run out of sick leave and annual leave, and 
she said that she was not coming back until she was pain free.  He agreed that there was no effort made to contact her to 
discuss the situation.  He was told by Ms Johnson that the applicant had said that she was not going to have the operation to 
remedy the ganglion because she was scared of the operation. 

14 The letter of termination of employment of 20 January 2003 says that the respondent had gone through significant change with 
the introduction of a new grading machine and current staffing requirements meant that they would not be in a position to offer 
any staff member any indefinite leave without pay.  However, it is clear and I find that the termination of employment was not 
on account of redundancy but was on account of the respondent’s view that the applicant’s situation would not be remedied; 
she was in pain and would not return to work; and was not intending to take any action to rectify the situation.  According to  
Mr McDougal’s evidence which I accept in this regard, there is no other reason for the termination of employment than the 
applicant’s unfitness for duty.  Mr McDougal says that he did not think that the respondent’s presumptions in regard to her not 
intending to return to work until she is fully fit, or not intending to have the remedial treatment, should have been checked with 
the applicant.  Mr McDougal says that the decision to terminate was made approximately a week prior to the expiration of the 
applicant’s leave.   

15 There are a number of aspects of the termination of employment which make it clear that, in respect of the process applied to 
the termination of employment, the respondent treated the applicant in a harsh and unfair manner.  There was no consideration 
given to discussing with her the respondent’s intention to terminate her employment or of any options in an attempt to have her 
return to work.  The respondent made assumptions about the applicant’s intentions and future fitness.  Albeit that those 
assumptions in respect of her fitness have come to pass, I think it is fair to say that had the respondent taken the opportunity to 
discuss the matter with the applicant that situation may have changed.  I say this on the basis that the applicant’s evidence 
indicates that the last shift she worked on 11 November 2002 was when she undertook a trial on the machine on light duties.  
This was unsuccessful.  Following this unsuccessful trial, the applicant went to her doctor and decided she would undertake the 
surgery on the ganglion.  If I have correctly understood her evidence in that regard, then this was information which the 
respondent may have discovered had it made appropriate enquiries, and which may have affected the situation. 

16 In any event, the respondent did not give the applicant any indication at any time that her employment was to be terminated 
until it wrote to her terminating the employment.   There was no discussion as to other options, including leave without pay.  
The respondent clearly had a policy of leave without pay under certain conditions.  A discussion with the applicant may have 
enabled some arrangement to be made which may have given some clarity to the situation.  Rather the respondent simply 
terminated the employment on the day the applicant’s leave expired.  The respondent had been invited by the applicant to 
contact her medical practitioner to gain further information as to her medical situation and/or recovery and failed to do so. 

17 The respondent’s actions in bringing about the termination of employment in these circumstances were harsh and unfair.  
Albeit that it may be that the manner of termination can be described as procedurally unfair if such a distinction ought to be 
drawn, I find that the denial of procedural fairness was significant in these circumstances, not merely a technical breach of 
natural justice.  It denied the applicant any prospect of discussing options with the respondent, and of finding some alternative.  
Even if no alternative were available, it would have enabled the applicant to at least be aware of the respondent’s intentions 
and prepare for the termination.  This did not happen.  The consequences for her have been quite devastating.  

18 Prior to the termination, the applicant was suffering from depression and was being treated by Graham Taylor, a clinical 
psychologist.  Based on the applicant’s evidence and Mr Taylor’s report, the inference is clearly able to be drawn, and I find, 
that the termination of employment by the respondent in the manner in which it was undertaken had an extremely unsettling 
effect upon the applicant and her pre-existing condition.  Her condition was clearly exacerbated and she dropped out of 
treatment after 3 February 2003, very close to the time after termination of employment, and did not resume treatment until 30 
July 2003.  Her depression became very severe from February 2003 and she was continuing to experience distressing and 
intrusive memories regarding her employment with the respondent’s operations.  Mr Taylor says in his report “as she became 
more depressed, she became physically fatigued, her appetite depressed and she lost motivation to leave the house.”  The 
applicant’s own evidence was of not wanting to see anyone, she had no motivation, and she says that she “fell into a hole and 
was not wanting to get up”.  Her children forced her to go back to treatment as she needed help.   

19 The question is what remedy to apply.  It is clear that the applicant was unfit to work, her leave had expired and to date she is 
not fit to return to work.  She has been receiving Centrelink payments through the Newstart Allowance arrangement subject to 
medical certificates.  Due to the applicant’s continuing unfitness to work, she has been unable to earn income.  Therefore, there 
has been no loss of wages which can be remedied in these circumstances.  However, I find that there has been injury to the 
applicant caused by the manner and circumstances of the termination.  I find that that injury was significantly more than that 
which would usually apply to an employee at termination of employment.  A termination of employment usually brings with it 
some distress for an employee however, in this case the distress has been significant and far greater than would normally arise.   

20 In determining the amount of compensation for injury, I take account of decisions of the Full Bench of this Commission in 
respect of injury, and in particular Ramsay Bogunovich and Bayside Western Australia Pty Ltd (79 WAIG 8).  I would assess 
the amount of compensation for injury as $5,000.00.  An order shall issue accordingly. 
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Result Dismissal found to be harsh and unfair.  Compensation for injury awarded. 
 
 

Order 
HAVING heard Mr K Trainer (as agent) on behalf of the applicant and Mr E Rea (as agent) on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby: 

1. DECLARES that the applicant was harshly and unfairly dismissed by the respondent. 
2. ORDERS that the respondent shall pay to the applicant the amount of $5,000 as compensation for injury.  Such 

payment to be made forthwith. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 
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Catchwords Termination of employment – Non attendance of applicant at proceedings – Show cause – 

Application dismissed in public interest and for want of prosecution – Industrial Relations Act, 1979 
s.29(2), s.27(1)(d) 

Result Dismissed for want of prosecution 
Representation 
Applicant No appearance for the Applicant 
Respondent No appearance for the Respondent 
 
 

Reasons for Decision 
(Extempore) 

1 This Application has been called on for hearing following what can be described as serial non-attendance by David John 
Tonkin (the Applicant) at various proceedings which have been convened to deal with his application filed on 3rd October 2003 
in which he sought orders for an alleged harsh, oppressive or unfair dismissal said to have occurred when he was employed by 
South West Fire Units Collie, the Respondent in this matter.   

2 It is relevant to note that the application contains very little information about the duration of the employment contract, the date 
or facts of the termination, the hours worked per week, the gross wages or salary, other than it was paid fortnightly.   

3 The application was filed out of time.  This is only obvious from the fact that the Applicant has completed an application 
which is necessary to be lodged if an application proper is filed more than 28 days after the date of termination.   

4 A teleconference was listed for 10th February 2004.  Subsequent inquiries led the Commission to conclude that it was the 
Applicant's contention that he had problems with his telephone on that occasion.  In the event the conference was aborted. 

5 A second teleconference was listed for 16th February 2004.  That conference was unavailing, and the Applicant was given 7 
days to advise the Commission of his intentions regarding whether he wished to have a hearing or in the alternative whether he 
wished to seek legal advice. 

6 He contacted the Commission on 17th February 2004 and advised he would write a letter setting out his position. 
7 By 26th February 2004 there had been no letter received from him, so a fax followed by a letter was sent to him, requesting him 

to contact the Commission and advise of his available dates for hearing.  He was also advised that the mobile phone number 
which he had given the Commission was un-contactable. 

8 By 8th March 2004 no advice had been received from the Applicant, so a further letter was written.  It was also faxed and 
posted to the Applicant, requesting him to contact the Commission re the hearing and available dates.   

9 On 16th March 2004 no advice had been received from the Applicant, and another letter was sent to him.  That letter I include 
in these Reasons, with formal parts omitted. 

"APPLICATION 1465 OF 2003 
DAVID JOHN TONKIN V SOUTH WEST FIRE UNITS COLLIE 
I refer to my previous fax of 26th February 2004 regarding your request to my assistant, Rian that you want the 
matter listed for hearing. 



1228 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

 

As I have not heard from you, and have been unable to contact you by your mobile phone I have listed the matter 
for hearing. 
It is important that you contact me as I will be arranging country travel and court listings specifically for your 
claim and require confirmation that you are receiving my communications by fax and post. 
Should you want to write to the Commissioner please do so as soon as possible. 
Please note the Commission must give a minimum 7 days notice to the Respondent of hearing dates by way of a 
Notice of Hearing.  The Respondent has advised me that their appointed representative is not available on 24th and 
25th March 2004.  I am awaiting this information in writing for consideration by Commissioner.   
Please contact me by the close of business Friday 12th March 2004 on 94204481 or on the free call number 1800 
624 263." 

10 The letter is over the signature of Maryna Hewitt, Associate to the Commissioner.  A copy of the letter was sent to the 
Respondent.   

11 The matter was then subject to a letter on 16th March 2004, at which time the Applicant was advised that, as there had been no 
response from the written communications, the application would be listed for a show cause hearing at Perth on 1st April 2004.   

12 The Applicant was advised of the purpose of the hearing.  I am quoting from the letter of 16th March 2004 "At the show cause 
hearing you will be required to show cause why your application should not be dismissed.  Failure to attend the hearing on 
1st April 2004 could result in the matter being dismissed." 

13 The Commission has convened at the appointed time that is 10:30am, on 1st April 2004.  It is now 10.45am.  There has been no 
contact from the Applicant.  His name has been called in the precincts and he has failed to appear. 

14 This is a continuation of his failure to attend to the proper prosecution of this application.  It is fair to draw the conclusion that 
the Applicant does not intend to prosecute the matter.  In fairness to the Respondent, it is entitled to have the matter brought to 
a close and not having it hanging over its head.  The Applicant has not overcome the hurdle of the application being filed out 
of time in any event, so there are two applications which have not been properly attended to.  More likely than not the 
Application is incompetent for failure to file within the time permitted in s.29(2). 

15 In all of the circumstances, the Commission should exercise the powers vested in it by s.27(1)(d) of the Industrial Relations 
Act, 1979, which empower it to: 

"Proceed to hear and determine the matter or any part of it in the absence of any party thereto is not - - who has 
been duly summoned or duly served with a notice of the proceeding." 

16 The Applicant in this case was given due notice of the hearing.  The file indicates that the notice of hearing was sent by prepaid 
post, which is proper constitutes proper service for the purposes of the Act.   

17 In all of the circumstances, the Commission has decided to exercise the powers contained in s.27(1)(d) and in the public 
interest dismiss the application for want of prosecution.  An order will issue in that form.  For want of caution, the order will 
provide that it will operate 14 days after the date of issue. 

 

2004 WAIRC 11229 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DAVID JOHN TONKIN 

APPLICANT 
 -v- 
 SOUTH WEST FIRE UNITS COLLIE 

RESPONDENT 
CORAM COMMISSIONER J F GREGOR 
DATE TUESDAY, 20 APRIL 2004 
FILE NO APPLICATION 1465 OF 2003 
CITATION NO. 2004 WAIRC 11229 
 
 
Result Dismissed for want of prosecution 
 
 

Order 
HAVING no appearance for the Applicant and no appearance for the Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979, hereby orders: 

1. THAT the application be, and is hereby dismissed for want of prosecution. 
2. THAT the order will operate 14 days from the date hereof. 

(Sgd.)  J F GREGOR, 
[L.S.] Commissioner. 
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SECTION 29(1)(B)—Notation of— 
 

Parties File 
Number Commissioner Result 

Alan Pietrzak Fortcliff Bay Pty Ltd/Nolan Bay 
Pty Ltd/Kaipara Pty Ltd/Reclaimed 
Resources Pty Ltd 

1946/2002 Coleman CC  Dismissed 

Anthony Mallis JB Hi-Fi Group Pty Ltd 1925/2003 Kenner C Discontinued 
Anthony Mark Blackwell K.K. Faithfull and M. D. Faithfull 

t/a Rural and Metro Realty Pinjarra 
1898/2003 Wood C Discontinued 

Anthony T. Muller Total Sign Co 305/2004 Coleman CC Discontinued 
Audiene Joy Mccrae Mavis Ellen Cullen 108/2003 Coleman CC Discontinued 
Barbara Jane Axman Ray White Belmont Tengold 

Corporation Pty Ltd (ABN 28 100 
890 677) 

95/2004 Scott C  Discontinued 

Beryl Joy Ho D’Orville The Western Australian Council of 
Social Service Inc. (WACOSS) 

1865/2004 Wood C Discontinued 

Bradley Allen Miller Issey Pty Ltd 1326/2003 Kenner C Discontinued 
Brendan Robert Murphy Transteel Engineering 170/2004 Gregor C Discontinued 
Brian Christopher Messenger Toolmart 25/2004 Gregor C Discontinued 
Brian John Bartlett Gascoyne Waste Services Mr Mark 

Reese 
1927/2003 Gregor C Discontinued 

Carol Joyce Ninyette Church of Christ Homes and 
Services Inc 

1683/2003 Harrison C Discontinued 

Caryn Leigh Allan Flexi Home Offices and Wardrobes 243/2004 Kenner C Discontinued 
Catherine Elizabeth Miller Issey Pty Ltd 1327/2003 Kenner C Discontinued 
Cheryl Kay Dalgarno Sai Global Ltd 1512/2003 Harrison C Discontinued 
Christopher Allan Niblett Diamond Offshore General 

Company 
1541/2003 Kenner C Discontinued 

Christopher John Moffatt Mt Hawthorn Handy Hire 73/2004 Coleman CC  Discontinued 
Christopher Wayne Billings Bardina Pty Ltd 140/2004 Kenner C  Discontinued 
Clinton James Taylor D.E. Engineers 130/2004 Gregor C Discontinued 
Cormac Mahon Orford's Gourmet Selections 436/2004 Coleman CC  Discontinued 
Cory Jones Brendan Woods t/as "The Catalpa 

Escape" or alternatively as "The 
Catalpa Players" 

1344/2003 Harrison C  Discontinued 

Craig Edson Ivas Caltex Kewdale 466/2004 Coleman CC Discontinued 
Darryn John Wardle Hyde Park Management Pty Ltd t/a 

Cable Beach Club Resort Broome 
1137/2004 Beech SC Discontinued 

David Alan Fort Paul O’Halloran & Associates 78/2004 Scott C Dismissed 
David Allyn Wedd Debbie Ovens (Proprietor) 

Casablanca 'The Mansion of El 
Caballo' 

48/2004 Kenner C  Discontinued 

David Palmer Webfirm 63/2004 Wood C Discontinued 
Debra Joy Bartlett Majo Pty Ltd and Chiltern 

Nominees Pty Ltd Trading as 
Gascoyne Waste Services 

1922/2003 Gregor C Discontinued 

Dennis Lambie Derby Industries Pty Ltd 122/2004 Coleman CC  Discontinued 
Dion Staiger City Motors (1981) Pty Ltd 1584/2004 Beech SC Discontinued 
Donna Maxwell Veale Corporation Pty Ltd t/as 

Veale Auto Parts 
230/2004 Kenner C Discontinued 

Emma Sally Hale Fourmile Enterprise 14/2004 Gregor C Discontinued 
Francis Colin Hegarty Rishon Pty Ltd (ABN76-211-

490842 AKA M & J Millar 
Transport 

132/2004 Kenner C Discontinued 

Frank James Passmore BGC Commercial Windows t/as 
Affinity Windows 

1848/2003 Beech SC Discontinued 

Frederick Johannes A Kemps Thomas Selwyn Jones 212/2004 Wood C Discontinued 
Gavin Kensitt Frontline Survey 1560/2004 Kenner C Discontinued 
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Parties File 
Number 

Commissioner Result 

Geoffrey Thomas Whall Megaforce Investments Pty ltd T/as 
Furniture Force International T/as 
The Perth Furniture Company 

124/2004 Gregor C Discontinued 

Geoffrey William Pyrde Berettsvillage Pty Ltd t/as Fleet 
Cycles 

1699//2004 Beech SC Discontinued 

Glenis Barbara Gleed Swanville Investments P/L Trading 
as Foodland Bindoon 

273/2004 Scott C  Order Issued 

Glenville Pereira Acme Group Pty Ltd (ACN008 984 
772) 

195/2004 Harrison C Discontinued 

Graeme Leslie Foulds Industrial Progress Corporation Pty 
Ltd ACN008 775 442 Roofmart 
WA 

200/2004 Gregor C Discontinued 

Graeme Lewis Judge N K Contractors 11/2004 Smith C  Discontinued 
Helen Wilcox Desert Star Pty Ltd t/as Pic Nursing 

& Management Services 
251/2004 Gregor C Discontinued 

Irene Lyn Absalom Hindle-Buralli 1428/2003 Harrison C  Discontinued 
Jacqueline Fredrickson Western Diagnostic Pathology 29/2004 Scott C  Discontinued 
Jacqueline Irene Vardy Boyland Holdings t/a Pinnalce 

Wildflowers 
307/2004 Kenner C Discontinued 

Jasen Daniel Thomason Slab and Garden City 176/2004 Wood C Discontinued 
Jason Fines  Kotora Holding Pty Ltd Tyre Power 

Bunbury 
114/2004 Harrison C Dismissed 

Jemma Elanore Chilton Global Food Services Pty Ltd 165/2004 Gregor C Discontinued 
Jennifer Joan Jarvis Vanessa Australia Pty Ltd 56/2003 Harrison C  Discontinued 
Jennifer Pengelly Assure Hospitality 81/2004 Wood C Discontinued 
Julia Debra Spark Key2Design Pty Ltd 1550/2003 Gregor C Discontinued 
Julie Anne Valerie Keeley Commissioner of Police 190/2004 Gregor C Discontinued 
Karen Ann Roberts Youngs Holden Pty Ltd 244/2004 Kenner C Discontinued 
Karen Rebecca Martin Midland Gate Amcal Chemist 136/2004 Gregor C Discontinued 
Karly Jade Smith Evans Strikeforce WA (ABN 954 

630 56807) 
1914/2003 Harrison C  Discontinued 

Kathleen Elizabeth Hicks Centacare Employment And 
Training 14678096405 

1890/2003 Coleman CC Discontinued 

Kathryn Leanne Ceglinski Globe Software Pty Ltd 291/2004 Coleman CC  Discontinued 
Kelly Leanne Dewar Amcom Pty Ltd (ACN 009 336 

341) , Amcom Telecommunications 
Ltd (ACN 062 046 217) 

1440/2003 Harrison C  Discontinued 

Kerryn Lee Renolds Alamatga Pty Ltd The Medicine 
Shoppe Pharmacy Mt Lawley 

1724/2003 Coleman CC Discontinued 

Kerryn Suzanne Cocks Leyburn Nominees t/a M Joyce 
Crane Hire 

83/2004 Coleman CC  Discontinued 

Keryl Harris Patrick O'Keefe 156/2004 Harrison C  Discontinued 
Kevin Willimot Fero Industries Pty Ltd (trading as 

Novacoat) and Staff Link Pty Ltd 
726/2003 Harrison C Discontinued 

Kiley Jane Roberts Hungry Jacks Pty Ltd 103/2004 Gregor C  Discontinued 
Kishan Singh Rajender Singh Rajawat and 

Andrew Chai T/A Taj Palace Indian 
Restaurant 

1604/2003 Coleman CC  Discontinued 

Kristie Lee Hume Acevale Nominees Pty Ltd A.C.N. 
009 456 508 T/A Donut King 
Carousel 

35/2004 Scott C  Discontinued 

Kylie Louise Steadman Security Transfer Registrars 288/2004 Coleman CC Discontinued 
Kylie Merelle Carlton Chicken Treat 264/2004 Kenner C Discontinued 
Larry Douglas Pember DAD National 1929/2003 Smith C Withdrawn 
Leslie Graeme Nixon Barclay Wells Ltd 227/2004 Kenner C Discontinued 
Luke Mark Hansen Barnden Competitive Foods Pty Ltd 1496/2002 Harrison C  Discontinued 
Lyndy Parrish Sunset Coast Settlements 88/2004 Kenner C Discontinued 
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Parties File 
Number 

Commissioner Result 

Lynette Rae Counsel Environmental Products (Australia) 
P/L 

255/2004 Kenner C Discontinued 

Marie Annette Billings Bardina Pty Ltd 141/2004 Kenner C  Discontinued 
Mark Asher Matthews Killerby Vineyards Pty Ltd 1140/2003 Gregor C Discontinued 
Mark Moore Kwik Copy Printing 1843/2003 Scott C  Discontinued 
Mark Rawlings Mr Paul Albert, Director General of 

Education Department of Western 
Australia 

1745/2003 Gregor C  Discontinued 

Mark Raymond Tompson Cardoso Pty ltd trading as Colli & 
Sons Kelmscott 

145/2004 Scott C Discontinued 

Mark Van Wyngaarden Ningaloo Lodge Exmouth 249/2004 Kenner C Discontinued 
Mark William Passeri Jet Jol Trampolines Pty Ltd 38/2004 Coleman CC Discontinued 
Matthew Laurence Rogers Gemwalk Pty Ltd 37/2004 Coleman CC  Discontinued 
Michael Clayton Steenson APC Group 1492/2003 Harrison C  Discontinued 
Moira Hunter Mitchell Debbie Ovens (Proprietor) 

Casablanca 'The Mansion of El 
Caballo' 

49/2004 Kenner C  Discontinued 

Moreen Ann Hunter Curtin University Staff 
Accociation/ NTEU Branch 

727/2003 Harrison C  Discontinued 

Paul Lawrence Lord Forrest Nominees Trading as 
Quality Hotel Lord Forrest 

1705/2003 Smith C  Discontinued 

Paul Steven Walsh R Moore & Sons 39/2004 Kenner C Discontinued 
Peter Brian Morris Gregnel Pty Ltd 1899/2002 Harrison C Discontinued 
Peter Richard Collinson Brian Gardener - Coogee Chemicals 

Kwinana 
1891/2003 Harrison C  Discontinued 

Rachel Marie Carwardine Pizza Bella Roma 240/2004 Wood C Discontinued 
Ralf Michael Stacker Byford Tavern 151/2004 Coleman CC  Discontinued 
Renae Suellen Pimlott Warren Hoyh 177/2004 Gregor C Discontinued 
Rodney Norman Oldfield Ramone Ishmael - Northside Car 

Detailers 
1831/2003 Gregor C  Discontinued 

Rory Aamodt Shoprider Pty Ltd 105/2004 Gregor C Discontinued 
Royston Charles D’Mello Craig Mostyn & Co Pty ltd 430/2004 Coleman CC Discontinued 
Ruth Lincoln Jeans West Corporation P/L 957/2003 Kenner C  Discontinued 
Samantha Katherine Barton Donelle Enterprises Pty Ltd 1842/2003 Kenner C Discontinued 
Sandra Gaynor Harben Derbarl Yerrigan Health Service 1741/2003 Gregor C Discontinued 
Sarah Anne Wilson Hien Van Tran (Silver Coast 

Bakery)(ABN)33 987 092 736 
1902/2003 Gregor C Discontinued 

Shane Forknall Steven Lenz Supa Valu 2/2004 Scott C  Discontinued 
Simon Mackenzie Cafe Carissmo, Arram Pty Ltd 1346/2003 Wood C  Dismissed 
Sophie Opitz Allwest Pest Management Pty Ltd 1602/2003 Wood C Discontinued 
Stacey Erin Heslop Baks Pty Ltd T/As Quay Cafe 1834/2003 Beech SC  Discontinued 
Susan Benton Bandrill Limited 266/2004 Gregor C  Discontinued 
Tania Annette Hudson Sharn and Daniel Hockridge trading 

as Brumbys Bakery 
1905/2003 Smith C  Discontinued 

Terence John Houston Zafferano Restaurant 258/2004 Kenner C Discontinued 
Terry Charles Mackay TMQ Electronics Division of TMQ 

International Pty Ltd 
1605/2002 Harrison C  Discontinued 

Terry Grant Puttick Natural Investments 289/2004 Kenner C Discontinued 
Tomasz Trzcinski Needles Eyes Industries 1632/2003 Smith C Discontinued 
Tonia Marie Russell Ganesha Hair Options 1829/2003 Smith C  Discontinued 
Vicki Ann Lee Mangrove Hotel Licencee 

Mangolin P/L 
344/2004 Beech SC Discontinued 

Vicki Hales Stephen Grace Pty Ltd t/as Seasons 
Hotel 

1396/2003 Beech SC Discontinued 
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Parties File 
Number 

Commissioner Result 

Warren Norman Atwell Barminco Pty Ltd 30/2004 Coleman CC  Discontinued 
Wendy Lee Cope St Bartholomew's House Inc 1946/2003 Coleman CC  Discontinued 
William Richard Doddemead Transfield ServicesPty Ltd 106/2004 Gregor C Discontinued 
 
 

 

CONFERENCES—Matters arising out of— 
2004 WAIRC 11279 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES BURSWOOD RESORT (MANAGEMENT) LIMITED 

APPLICANT 
 -v- 
 AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
RESPONDENT 

CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE FRIDAY, 23 APRIL 2004 
FILE NO/S C 94 OF 2004 
CITATION NO. 2004 WAIRC 11279 
 
 
Result Order issued 
Representation 
Applicant Mr G Blyth, agent on behalf of the respondent and with him Ms K Drimatis and Mr K Bui 
Respondent Ms C Smith on behalf of the respondent union and with her Mr J Winters and Ms M Henderson 
 
 

Order 
WHEREAS a conference was convened at 5:30pm on Friday 23rd April 2004 in response to the application lodged at 4:00pm that 
afternoon; 
AND WHEREAS the schedule to the application sets out in detail developments and discussions between the parties over the 
implementation of a new roster for Security Officers at “Burswood” (Burswood is understood to include the Resort, Casino and 
precincts) and matters which arise therefrom; 
AND WHEREAS it is the belief of the applicant that the action taken/proposed to be taken by Security Officers at Burswood is 
industrial action; albeit that the respondent’s view is that the action focuses on operating procedures associated with matters going 
to the safety of employees and patrons at Burswood; 
FURTHERMORE the applicant cites correspondence received from the Director of Operations, Department of Racing Gaming and 
Liquor on 23rd April 2004 sent to the Managing Director of Burswood International Resort Casino following advice he (Director of 
Operations, Department of Racing Gaming and Liquor) had received from the respondent union which he expresses to be the 
intention of employees to impose work bans in relation to security staff; 
AND WHEREAS the Managing Director of Burswood International Resort Casino also received a letter from the respondent union 
regarding “Ongoing Security Problems at the Resort and Proposed Roster Changes for Burswood Security Officers”:  
IN THAT letter the respondent union sets out matters, identified by Security Officers at a meeting on 16th April 2004, as being 
potentially unsafe. These go to the following actions: 

“1. Attending or performing removals of patrons anywhere in the Resort unless: 
a) 2 Officers attend the removal for each person being removed, with a further Officer to provide 

necessary backup 
b) That is, if one patron is to be removed, three Officers must be in attendance, if two are to be removed 

five Officers and so on. 
2. Attending area of the Ruby Room (Night Club) or Paddy Hannon’s (Bar) unless: 

a) 2 Officers for the first one hundred patrons and one Officer per hundred partons thereafter are to be 
rostered to work their shifts in both areas. 

b) That is, unless staffing levels are maintained at this minimum level, no Security Officer will begin a 
shift in the Ruby Room or Paddy Hannon’s Bar until the above staffing levels are met. 

3. Attending duties outside the building as individuals between the hours of 7.00pm and 5.00am. External Security 
Officers (The “Bike Squad”) will work only in pairs: 
a) If removals are required from the external areas of the Resort, the provisions on (1) will apply. 
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4. 5 Officers will attend drop boxes and 4 Officers will remain on fixed positions (staff entry Podium and Both 
doors) between the hours of: 3.30-5.00am M-F and 4.00-5.00am & 6.00-7.00am Sat-Sun and will not leave 
these duties to attend removals to make up for (1). 
a) Before officers commence picking up drop boxes a minium of two Officers will remain free to attend 

other or “rover” duties in order to maintain a minimum safe level of Security on the Gaming floor and 
throughout the Resort. 

b) Before any officer working the drop boxes attend any other duties within these hours, all drop boxes 
will be fully secured in the Cash/Cage Area. 

We trust that you will take action to ensure that adequate staffing levels are maintained in the Security Department at all 
times to guarantee that Officers are not placed in the position of having to refuse, as per the above resolutions, to perform 
unsafe duties.” 

AND WHEREAS it is the respondent unions position that: 
(a) the above action is directed solely at safety and is not intended to be industrial action; 
(b) the above action reflects existing training and operational requirements associated with the 

performance of security officers duties at Burswood; 
(c) attempts have been made to address these matters in discussions with Burswood’s management 

without success; and 
(d) it is acknowledged that the new roster implemented with effect from 19th April has impacted on 

previous working times and arrangements of security officer’s and that this is a grievance which the 
union is to pursue. 

HOWEVER the primary concern of the union is that the new rostering arrangements give rise to potentially unsafe working 
arrangements in some areas of Burswood’s operations; 
AND WHEREAS it is the applicant’s position that the new rostering arrangements introduced in accordance with the provisions of 
the Burswood International Casino Employees’ Award 2002, do not jeopardise safe work practices set out under the Security 
Operating Policies and Procedures; 
AND WHEREAS it is common ground that the safety of Security Officer’s cannot be compromised; 
AND CONSISTENT with the understanding of each of the parties that Security Officers are working in a particularly potentially 
dangerous environment, it is recognised that it is important for Security Officers to act in accordance with established procedures 
and that they are trained to respond appropriately in critical situations. Nothing in the training or procedures derogates from their 
responsibility under section 26 of the Occupational Safety and Health Act; 
AND WHEREAS the respondent union acknowledges that it believes that the advice to the Managing Director of Burswood 
International Resort Casino dated 23rd April 2004 with respect to “…actions we believe are potentially unsafe.” (identified above in 
item 1. to 4. inclusive), and actions Security Officers propose to take are consistent with existing training and Security Operating 
Policies and Procedures; 
FURTHERMORE the union confirms that the discretion vested in the individual Security Officer to act in accordance with section 
26 of the Occupational Safety and Health Act, 1984 cannot be compromised; 
AND WHEREAS the Commission has decided that it will make Orders to prevent the deterioration of industrial relations in respect 
of the introduction of the new roster until discussions have taken place and then conciliation or arbitration has resolved the matter; 
NOW PURSUANT to the powers vested in it under section 44 of the Industrial Relations Act, 1979, the Commission hereby Orders 
that –  

1. To the extent that it may be necessary, the Regulations with respect to the lodgement of the application shall be 
deemed to have been met. 

2. Whilst this Order remains in force, the respondent union, its officers, agents, employees and members, being 
Security Officers at Burswood International Resort Casino are not to take any industrial action. 

3. Furthermore that its officers, agents, employees and members, being Security Officers at Burswood 
International Resort Casino are required to ensure that work is performed in accordance with the existing roster 
and procedures set out in the Security Operating Policies and Procedures and in accordance with the 
Occupational Safety and Health Act, 1984. 

4. The respondent, its officers, agents and employees are required to inform all its members, employed in the 
positions of Security Officers at Burswood International Resort Casino of this Order and direct their members 
rostered to work in accordance with the roster and procedures set out in the Security Operating Policies and 
Procedures and in accordance with the Occupational Safety and Health Act, 1984. In this respect steps to be 
taken are to include the availability of a copy of this Order to Security Officers at the commencement of their 
shift. 

5. The applicant is to meet to discuss with the respondent union on grievances arising from the introduction of the 
new roster with a view to promptly addressing particular needs that can be accommodated having regard for the 
needs of the business. 

6. In undertaking the discussion set out in paragraph 5 above the applicant shall ensure that Mr B Hildebrand, 
Head of Security participates. The respondent union shall have Mr P O’Donnell, Mr J Kavanagh and Mr B 
McSweeney, or their replacements participate in the discussions. 
Furthermore, those discussions are to take place within five (5) days of the date of this Order. Before the expiry 
of that period the Commission will reconvene at the request of either party or both parties to assist the parties or 
on the Commission’s own motion. 

7. To facilitate the discussion between the parties the applicant is to provide the respondent with copies of the 
relevant training manual, the Security Operating Policies and Procedures and any other instructions or notices 
relevant to understanding the duties and training of Security Officers and the performance of those duties under 
the new roster. 
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8. The documentation cited in paragraph 7 above is to be provided to the respondent by 12 noon Monday 26th 
April 2004 before the first meeting scheduled under paragraph 5 above. 

9. This Order will remain in force until 12.00 midnight on Wednesday 28th April 2004. 
10. There is liberty to both parties to apply to vary this Order on twelve (12) hours notice. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

CONFERENCES—Matters referred— 
2004 WAIRC 11342 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

 -v- 
 JOHN FRASER 

RESPONDENT 
CORAM SENIOR COMMISSIONER A R BEECH 
DATE THURSDAY, 6 MAY 2004 
FILE NO CR 114 OF 2003 
CITATION NO. 2004 WAIRC 11342 
 
 
Result Application dismissed 

Catchwords Claim for payment for work done – crutching sheep – dispute regarding number crutched – industry 
practice – some payments already made - Industrial Relations Act – s44(9) 

Representation 
Applicant Mr M. Llewellyn 
Respondent Mr J. Fraser 
 
 

Reasons for Decision 
1 The matter referred for hearing and determination is the claim of the union that Mr Constantino Boulazaris has not been 

correctly paid for crutching sheep on Mr Fraser’s property at Dandaragan in approximately September 2002.  It is not in 
dispute that Mr Boulazaris was employed by Mr Fraser to crutch sheep on his property.  The issues between the parties are the 
number of sheep crutched, the rate per sheep and the payments already made to, or on behalf of, Mr Boulazaris.  The union 
claims that Mr Boulazaris crutched 7,514 sheep over 26 days at 70 cents per sheep.  It disputes the payments Mr Fraser states 
that he has made.   

2 Mr Fraser stated that he worked with Mr Boulazaris crutching the sheep and he disputes that 7,514 were crutched.  Mr Fraser 
maintained that about 5,000 were crutched.  Mr Fraser stated that Mr Boulazaris occasionally pressed the counter twice for 
some sheep and thus inflated the figures.  Mr Fraser also stated that no rate was agreed and the award rate of 61 cents was 
assumed to apply.  He stated that he has paid Mr Boulazaris more than he was entitled to because of grocery and other items 
supplied to Mr Boulazaris and also for goods purchased by Mr Boulazaris on an account in Mr Fraser’s name at a hardware 
store.  Mr Fraser also stated that he paid a final sum of $1,166 to Mr Boulazaris because he believed it would settle the matter. 

3 The number of issues in dispute and the quality, or lack of it, of the evidence before the Commission has not made this an easy 
matter to decide.  A considerable period of time passed before Mr Boulazaris, Mr Fraser and a witness to be called by Mr 
Fraser, all of whom reside in a country location, were each available for a hearing.  The willingness of the Commission to hear 
the matter in Moora did not seem to assist and for various reasons it was difficult to find a hearing time to accommodate both 
Mr Boulazaris and Mr Fraser.   

4 In addition, there were a number of discussions between the union and Mr Fraser prior to a conciliation conference held in 
Moora and yet further discussions subsequent to that conference all of which delayed the eventual request for hearing.  
Projected dates of hearing were vacated by agreement between the parties.  As a consequence, all persons who gave evidence 
have had to recall in February 2004 a period in September/October 2002.  The passage of time has not made anyone’s memory 
more reliable.  In fact, the opposite is the case. 

5 Furthermore, the resolution of the differences between the parties has not been assisted by the failure of Mr Boulazaris to 
produce any records of his own count he kept at the time, and of Mr Fraser to produce the tally book used at the time, to record 
numbers of sheep crutched.  Their failure to do so is quite amazing given their awareness of the finality of the hearing and the 
quite long lead time to the hearing. 

6 With those preliminary criticisms, I now set out the relevant evidence before me. 
7 Mr Boulazaris has been a shearer for about 30 years.  His evidence was that he was sent to work for Mr Fraser by a contractor, 

Alf Shaw.  He stated that Mr Shaw said to him that “Mr Fraser will look after me, will pay top rate, pay me cash, look after me 
and supply me with fuel, and everything …”.  He stated that Mr Shaw said to him Mr Fraser “will pay you well over 70 cents 
per head, cash …” (transcript page 22). 
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8 Mr Boulazaris’ evidence of how he counts sheep he has crutched was that he counts a normal, clean sheep without dirt or 
blowflies as ‘one’ but if it is a cancerous sheep, or a ram over six months’ old, it is counted double.  His evidence was he kept 
a counter in front of him and he pressed the counter when he crutched a sheep.   

9 Mr Boulazaris stated that there were “heaps” of rams and a lot of “cancery” sheep.   
10 Mr Boulazaris was asked where he recorded the count and he replied that he wrote it in a tally book and at the end of the day 

Mr Fraser would come down and copy the tally into his diary and put it into his pocket.    
11 Mr Boulazaris stated that Mr Mottershead was “never” in the shed and that Mr Mottershead did not ever count the sheep.   
12 Mr Boulazaris’ claim that he crutched 7,514 sheep is contained in a letter of 3 June 2003 written by him to the union.  He 

stated he copied the figures in that letter from the tally book.  The letter became exhibit 1.   
13 Mr Boulazaris stated that he could crutch 700 or 800 sheep a day.  However, he could not ever do that number for Mr Fraser 

because the sheep were too dirty, flyblown, daggy and cancerous. 
14 Mr Boulazaris stated that whilst he was working Mr Fraser did give him some money.  The evidence of Mr Boulazaris is not 

entirely clear on this point (transcript page 27) however he stated that Mr Fraser sent a $400 cheque to Top Gun (a place that 
sells shearers’ tools) for some parts.  He stated that “all the rest” altogether came up to “about $1,500, I suppose”.   
Mr Boulazaris stated that he was sent to Badgingarra to pick some things up for Mr Fraser for which he was given another 
cheque for $80.  The things he collected were things such as methylated spirits, oil, a broom and dog biscuits.  On Mr 
Boulazaris’ last day Mr Fraser gave Mr Boulazaris a cheque for $1,100 but it was returned to drawer.  The returned cheque 
was not produced to the Commission, Mr Boulazaris stating that he has it at his home.  He has not received any other payment.   

15 Mr Boulazaris stated that some months later Mr Fraser telephoned him to meet him at Mollerin to give him a further cheque.  
Mr Boulazaris attended the meeting and Mr Fraser gave him a further cheque for $1,100 (which Mr Boulazaris stated was ‘not 
the full amount’) which Mr Boulazaris then cashed but which he also stated was returned to drawer (transcript page 29).   

16 Mr Boulazaris’ evidence was that although he was crutching sheep, he had to shear “lots” of sheep completely because they 
were in “terrible condition”.  He stated that every time he did shear a sheep completely it counted for three, but a ram shorn 
completely counts for six.  He did not keep a separate tally of the sheep he sheared completely.   

17 Mr Boulazaris was then cross-examined by Mr Fraser.  Mr Boulazaris maintained that he worked 26 days straight.  The only 
time he stopped was when Mr Fraser asked him to do some different things.  Mr Fraser put to him that Mr Boulazaris worked a 
total of 17 days.  Mr Boulazaris did not agree with that figure. 

18 Mr Fraser suggested to Mr Boulazaris that the figure of 7,514 sheep was totally fabricated.  Mr Boulazaris disagreed.  Mr 
Fraser put to Mr Boulazaris that he, Mr Fraser had shorn the flyblown sheep.  Mr Boulazaris denied that.  It was put to Mr 
Boulazaris that no rams were brought into the shed, only ewes.  Mr Boulazaris denied that (transcript page 36).   

19 Mr Fraser asked Mr Boulazaris whether Mr Boulazaris had signed a receipt for cash and wages.  Mr Boulazaris replied that he 
did so because Mr Fraser had threatened him with a .22 rifle.  Mr Fraser described this reply as ‘simply outrageous’.  Mr 
Boulazaris maintained that the document was blank when he signed it.   

20 Mr Fraser put to Mr Boulazaris that Mr Boulazaris had gone to the Badgingarra store and booked up “$200-odd worth of 
groceries on my account” to which Mr Boulazaris replied that this was because Mr Fraser had sent him to town for that 
purpose (transcript page 39).   

21 Mr Fraser asked Mr Boulazaris whether he had rung Mr Boulazaris to meet him in Mollerin for Mr Fraser to give him a 
cheque for $1,144 to close this matter.  Mr Boulazaris denied this conversation and, when asked why then he travelled to 
Mollerin, he said it was because Mr Fraser had promised him a bonus, ‘for the balance’.   

22 Mr Fraser asked Mr Boulazaris whether he had refused to give Mr Fraser his tax file number.  Mr Boulazaris stated he had not 
refused.   

23 Mr Boulazaris disagreed with the contents of a list of items and money which Mr Fraser had written in his diary and which Mr 
Fraser stated Mr Boulazaris ‘booked up’ while he was working for example, groceries $39.40, cash $400 and so on (transcript 
page 41).  Mr Boulazaris accused Mr Fraser of using “too much lolly water”.   

24 Mr Fraser then put to Mr Boulazaris a document which stated, in handwriting: 
 “I Con Boulazaris shearer of Koorda hereby verify that he has been paid in full by John Fraser for crutching done in 

September/October 2002.  I also confirm that I agree to John Fraser deducting [the figure of $2,200 is crossed out and the 
figure $1,808.50 is written in] from my pay for items ordered by me during the operation.  I also confirm that I have not 
suffered any injury or illness due to my work.   
Received herewith $1,814 less tax $273.  The amount of $1,541 remains.”   

25 When this document was placed in front of Mr Boulazaris in the witness box, Mr Boulazaris stated he did not even intend to 
look at the document because when he signed it, it was a blank piece of paper (transcript page 43).  Mr Boulazaris’ evidence 
was that there were two pieces of blank paper which he signed because Mr Fraser “frightened the hell out of me”.  He again 
refused to look at the document put in front of him.  When the Commission insisted that he do so, he stated that it was not his 
handwriting.  He did agree that the signature “looks like my signature” (transcript page 44).  This document was marked for 
identification and eventually became exhibit A. 

26 That completed the cross-examination of Mr Boulazaris. 
27 When Mr Boulazaris was re-examined by the union, he maintained his denial that he had received cash payments in the list of 

items read to him by Mr Fraser.  In relation to methylated spirits Mr Boulazaris stated Mr Fraser used it for branding his bales.  
He maintained that Mr Fraser had told him to go into town to give him something to do whilst he looked for a mob of sheep, 
and to “help yourself at the store”.  The items mentioned by Mr Fraser were not wanted by Mr Boulazaris himself.   

28 In relation to the cheque given to him at Mollerin, he stated that he was unable to remember precisely whether the cheque was 
for $1,100 or perhaps $1,200 because he did not bring his diary to court.  He accepted that Mr Fraser’s figure of $1,144 was 
probably right (transcript page 47).   

29 That completed the evidence of Mr Boulazaris. 
30 The union called as a witness Mr Christopher Falls who is presently an official with the union.  He has been a shearer for the 

last 25 years in New Zealand, Australia and England.  He has been shearing in Western Australia for the last 15 or 17 years 
and is familiar with crutching operations. 
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31 His evidence was that when a shearer is crutching he has a counter at the door and every time the shearer walks into the 
catching pen he clicks the counter.  On crutching operations sometimes the farmer will also count the sheep.  His evidence also 
was that crutching a ram is counted as double.  Crutching cancerous sheep, a lot of long tailed sheep, and flyblown sheep often  
are counted double or triple whatever the rate may be (transcript pages 49, 50).  Crutching is paid according to the award.  A 
sheep that has to be totally shorn is classed as a shearing tally and for crutching, it is triple the crutching rate on the counter.  
That is, the counter is clicked three times for one sheep totally shorn.  It is done that way because it is easier to read in the tally 
book when crutching all day.  Triple the crutching rate adds up more or less to the award rate for totally shearing a sheep. 

32 Mr Falls then gave evidence of the contact he had received from Mr Boulazaris regarding getting paid.  As Mr Boulazaris 
related it to him, it was not so much the discrepancy between tallies as it was trouble getting cheques from Mr Fraser.  Mr Falls 
had then spoken to Mr Fraser and Mr Fraser had stated that there was a huge discrepancy in the tallies, about 2,000 sheep.  Mr 
Falls’ evidence was that he mentioned to Mr Fraser that the rate was supposed to be 70 cents.  Mr Fraser’s answer to him had 
been that there were no problems with that at all.  Mr Falls’ evidence was that Mr Boulazaris was very definite regarding the 
tally.  Mr Fraser had not really known how many sheep he had.  Rather, Mr Fraser had said only a rough figure.  Mr Falls’ 
evidence was that the percentage of sheep which were likely to be rams was approximately 2%.  He defined a ram as a male 
sheep over six months old. 

33 Mr Falls’ evidence was that he had a discussion with Mr Fraser regarding money owed to Mr Boulazaris.  He stated that he 
said to Mr Fraser that Mr Fraser should pay something to Mr Boulazaris and the rest could be sorted out later in the 
Commission.  He recalls Mr Fraser’s reply as being “whatever” or “if we have to” (transcript page 52).  However Mr Falls’ 
evidence was that there was no agreement that if Mr Fraser paid more money it would ‘settle the matter’. 

34 In cross-examination, Mr Fraser put to Mr Falls that Mr Falls had advised him to pay Mr Boulazaris another $1,100-odd to 
settle the matter but Mr Falls rejected the suggestion.  Mr Falls, in response to a question, stated that he had been with the 
union for about 18 months and during that time he had never heard that Mr Fraser had not paid a shearer properly.   

35 Mr Llewellyn himself then gave evidence by way of a witness statement relating to the conversations he had had with Mr 
Fraser over this issue.  He attached some documents, two of which became exhibits earlier in the proceedings together with 
notes that Mr Llewellyn had taken at the time.  They included a conversation Mr Llewellyn had with the proprietor of Top Gun 
Shearing Supplies regarding monies that had been paid, or not paid, by Mr Fraser.  The statement with its attachments became 
exhibit 2. 

36 Mr Fraser then presented his own case.  He first called as a witness Mark Mottershead who is a professional wool classer with 
a certificate from the Melbourne College of Textiles.  He has been a wool classer for approximately 20 years.  His evidence 
was that he gave Mr Fraser a hand to do the crutching with Mr Boulazaris.   

37 Mr Mottershead said that he was marking the tallies down and giving them to Mr Fraser at the end of the day.  His evidence 
was that he did notice a discrepancy between Mr Boulazaris’ tally and the tally book.  Mr Boulazaris had a higher tally than the 
tally counted by Mr Mottershead.  Mr Mottershead could not remember how big the difference was.  He merely stated that it 
was “markedly different” (transcript page 8).  Mr Mottershead stated that he counted the sheep himself outside and Mr 
Boulazaris had his own counter.  Mr Mottershead suspected that Mr Boulazaris was adding sheep that he had not actually 
crutched.  When he raised it with Mr Boulazaris he replied that he was claiming for daggy and flyblown sheep.  
Mr Mottershead stated that “you don’t double up on daggy or flyblown sheep”.  Mr Mottershead agreed with Mr Fraser’s 
statement to him that Mr Fraser and Mr Mottershead took Mr Boulazaris into the yard to check his count and prove that his 
count was different to theirs.   

38 Mr Mottershead was then cross-examined on his evidence by Mr Llewellyn.  He was asked: 
“Are there any sheep that you do count twice when you are crutching? … No. 
None at all? … No. 
You’re sure about that? … I am positive about that, yeh.” 

All right, and you're familiar with the rates for crutching in this State?---I am, yes. 
Would it surprise you that rams are counted twice?---I beg your pardon? 
Does it surprise you that rams are counted twice?---Well, no.  The - - as part of the - - that's in the award, yes.  That's 
right, but - - yeah.   

(transcript page 10) 
39 Mr Mottershead was asked how many sheep a good shearer can crutch in a day and he answered “800”.  He confirmed that 

there were some daggy sheep in each block.  He also confirmed that sheep were totally shorn if they were fly-struck.  When he 
was asked how many a totally shorn sheep counts for when crutching, he answered “that’s something that’s worked out from 
… between the grower and the shearer”.  After some further questions, he agreed that it counts as three (transcript page 11).  
Mr Mottershead agreed that when he counted the sheep out of the yard he did count each shorn sheep as three but he was 
unable to explain why his earlier evidence was that there are no sheep counted twice when crutching.  Mr Mottershead stated: 

 “What I am saying is, if there’s a shorn sheep there, I put it down as a shorn sheep, not a crutcher.  There’s a difference”. 
40 Mr Mottershead stated that he wrote the figures down in a tally book which was kept in the shearing shed.  The book had Mr 

Boulazaris’ tallies in it as well.   
41 Mr Mottershead agreed that the normal practice in crutching is to have a counter in the catching pen and as a sheep is caught it 

is counted.  He was asked whether, when the crutcher sees they have caught a ram over six months they hit the counter twice.  
Mr Mottershead replied “Well, I need to notify the shearer … the wool classer, yeh” (transcript page 13). 

42 Mr Mottershead stated that Mr Boulazaris had his own tally but he did not recall Mr Boulazaris putting tallies in the tally book.  
He stated there should only have been 6,000 sheep on the property.  He did not know how many rams were there.  Mr 
Boulazaris crutched all the sheep on the property.  He then added that “Mr Fraser was crutching at the same time…at different 
times” (transcript p.16).  He did not recall how much of the crutching was done by Mr Fraser.   

43 Mr Mottershead was asked in his experience how many “extras” are added to the number of sheep crutched because they were 
shorn or rams and he answered that the figure “varies throughout Western Australia”.  He said with cancerous sheep “it’s 
worked out between the grower and the shearer”.  Mr Llewellyn put to him: 
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“So in 20 years of experience you don’t know what the normal practice is? … I do know yes. 
Well what is it? … They are paid as double”. 

(transcript page 17) 
44 Mr Mottershead confirmed that when he counted the sheep he did not make allowances for the norm in the industry that 

flyblown or cancerous sheep are more than one.   
45 It was apparent from the questions put to Mr Mottershead that Mr Fraser is Mr Mottershead’s father-in-law. 
46 When re-examined by Mr Fraser, Mr Mottershead stated that he could not recall whether any rams were shorn, that there may 

have been a few sheep totally shorn but not in great numbers and that he could not recall whether any lambs were shorn.  He 
stated he could not recall the precise number of days Mr Fraser spent crutching but, when pressed by Mr Fraser, he did state 
“as far as I can recall and remember, it was about 50 to 60% of the time” (transcript page 19).  He confirmed that the sheep 
crutched by Mr Fraser were credited to Mr Boulazaris’ count.   

47 Mr Fraser then called Mr Stuart Duncan to give evidence.  Mr Duncan stated that he had worked with Mr Fraser on the farm 
on and off for two years and sometime before that on the station.  Mr Duncan’s father had worked for Mr Fraser for many 
years.  He stated that neither he nor his father had ever had a dispute with Mr Fraser about being paid.  Mr Duncan has worked 
as a farm hand and his father has been employed mainly as a mustering pilot. 

48 Mr Duncan stated that at the time of the crutching all of the lambs were drafted off and did not go into the shed.  Mr Duncan 
could not recall any lambs crutched at all.  He did not recall any rams being crutched.  Sheep that were badly blown, or 
cancerous, were shorn during the operation although Mr Duncan’s evidence was that Mr Fraser did most of those because he 
believed Mr Boulazaris did not want to touch cancerous sheep.  He stated that Mr Fraser was crutching in the shed with Mr 
Boulazaris about half the time.  Mr Mottershead had been in the shed some of the time.   

49 The sheep were counted by Mr Mottershead and Mr Boulazaris was keeping his own records as well.  Mr Duncan noticed Mr 
Boulazaris using a counter and saw Mr Boulazaris use the counter multiple times for the one sheep quite often.  In Mr 
Duncan’s evidence if a sheep kicked Mr Boulazaris or if it was “a bit daggy or something” the counter was clicked more than 
once. 

50 Mr Duncan stated that he had seen Mr Boulazaris click the counter twice most times but he did not remember seeing him click 
it three times.  He stated that Mr Boulazaris “sort of started and stopped” and it might be quite some time after lunch before he 
would get started again on most days (transcript page 63).   

51 Mr Duncan was cross-examined on his evidence.  He stated that he was in the shed the whole time that Mr Boulazaris was 
there.  He worked as a rouseabout.  He was not sure however how many sheep a day Mr Boulazaris was crutching.  He does 
not recall seeing Mr Boulazaris recording numbers in the tally book.  He maintained his evidence that there were no lambs or 
rams in amongst the sheep.  He stated that the rams did not need to be done at the time.  He thought the crutching took nearly a 
month.  He maintained that the sheep were in very good condition, “as dirty as sheep get that time of year” (transcript page 69) 
that is, “average for sheep like that”.  He was asked about Mr Boulazaris’ evidence that the sheep were particularly dirty with a 
lot of dags.  Mr Duncan answered that that was the condition you would expect them to be in because they were being crutched 
for a reason.   

52 He stated that Mr Fraser raised his concerns about Mr Boulazaris with him after Mr Boulazaris had finished.  He did remember 
Mr Mottershead telling Mr Boulazaris that his counter might be faulty and he should have it looked at.  He stated that some of 
the sheep may have been flyblown but he saw Mr Boulazaris strike the counter more than once on any occasion the sheep 
might have been a bit difficult.  He stated that he has seen a shearing shed quite often but he has not seen shearers hit their 
counters more than once. 

53 Mr Fraser then gave evidence.  He repeated the contents of a list of items and money amounting to $2,250 which he had made 
in his diary during the progress of the crutching.  He arranges to pay people when they finish but shearers “always get a bit of 
money as they go along” and he makes a note of it.   

54 He confirmed that Alf Shaw, the shearing contractor, had arranged Mr Boulazaris’ employment.  Mr Fraser’s evidence was 
that Alf said it was the award rate.  Mr Fraser’s evidence was that Alf asked him what he was crutching and Mr Fraser replied 
that they were all ewes and he said 61 cents a head: the award rate (transcript page 75).   

55 Mr Fraser stated that he regarded Mr Boulazaris’ figures as being fabricated after the job.  Mr Boulazaris did not crutch for 26 
days straight. 

56 He spoke about the receipt document (exhibit A).  His evidence was that once he had paid Mr Boulazaris he needed some sort 
of written evidence that Mr Boulazaris had received what was due so he wrote the document out while he was sitting there on 
the verandah.  There was no animosity or anything of that nature.  He does not recall why the figure of $2,200 was crossed out 
and the figure $1808.50 was inserted.  The paper was not blank when he passed it to Mr Boulazaris. 

57 Mr Fraser stated that 70-80% of the time that he was in the shearing shed, he was crutching alongside Mr Boulazaris.  His 
evidence was that it became evident that the job was not going to be done on time so he resolved to do crutching himself.  Mr 
Fraser’s evidence was that he did most of the flyblown sheep and if there were any sheep to be shorn he did them.  Any 
cancerous sheep he did himself.  Mr Fraser stated that he was having trouble with flyblown sheep and that was the reason to 
get the sheep crutched in a reasonably short time.  He believed he worked 14-15 days out of the 17 or 18 days that Mr 
Boulazaris was there.  He recalled Mr Mottershead being there probably 80-90% of the time.   

58 His evidence was that after 2 days Mr Mottershead came to him and said that Mr Boulazaris’ tallies were quite different to his 
in the let-out pens.  The next morning he arranged with Mr Mottershead to check the count.  His evidence was that Mr 
Boulazaris had 118 on his tally and Mr Fraser and Mr Mottershead had 65.  They took Mr Boulazaris into the yard to show him 
and “basically he shrugged and whinged” (transcript page 78).  Mr Fraser stated that he then told Mr Boulazaris the tallies had 
to be the tallies that Mr Fraser counted.   

59 Mr Fraser’s evidence was that Mr Mottershead recorded the tallies in an Elder’s notebook.  He does not know where the 
notebook is.  However, he stated that he had a copy of it in court.  This was a little notebook into which he had written the 
figures given to him by Mr Mottershead.  At the direction of the Commission, Mr Fraser produced the notebook at the relevant 
page, the page was photocopied by the Commission and copies provided to the union for the purposes of cross-examination.  
The photocopy became exhibit B.   
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60 Mr Fraser’s evidence was that when Mr Boulazaris finished he paid him $1,814 less tax of $273 which became a cheque for 
$1,541.  Mr Fraser subsequently stopped payment on the cheque because Mr Boulazaris refused to give him his tax file number 
which meant that the taxation he had deducted was incorrect.   

61 He also paid $1,166 by cheque after the discussion with Mr Falls.  He gave it to Mr Boulazaris at Mollerin and as far as Mr 
Fraser is concerned the cheque has been presented and honoured.  He does not consider that he owes Mr Boulazaris any more 
payment.  Mr Fraser includes in the $2,250 the items and money from the list he had written in his diary.  Mr Fraser reduced 
that figure by $400 leaving $1,800.  Mr Fraser has also retained $1,600 for tax.  Mr Fraser’s evidence was that he has paid 
$4,566 to Mr Boulazaris on that basis. 

62 Mr Fraser explained that if Mr Boulazaris had crutched 7,500 sheep, Mr Fraser had crutched at least 1,700 of the 7,500 
himself.  If Mr Boulazaris had crutched 5,800 sheep at 71 cents that would be $4,060 (transcript page 83).  He stated that there 
was no understanding that the sheep crutched by Mr Fraser would go onto Mr Boulazaris’ tally.  The copy of Mr Fraser’s diary 
became exhibit B.   

63 Mr Fraser was cross-examined about the groceries in the list in his diary.  Mr Fraser confirmed that he wrote the entries as they 
occurred and the date in his diary is 18 September 2002.  After Mr Boulazaris had left he received a further account for $200 
booked up by Mr Boulazaris which is not written in the diary.  The $200 was for groceries at the Badgingarra grocery store.  
Mr Fraser did not bring with him to the Commission any cheques or bank statements.   

64 Mr Fraser stated that he initially agreed with Mr Boulazaris to deduct 10% for tax but when Mr Boulazaris did not supply a tax 
file number he stopped the payment on the cheque.  He agreed, however, that the 10% figure was not quite accurate (transcript 
page 91).  He has allowed $1,600 for tax in his BAS statement.  He has not sent anything to the tax department and he has not 
done a group certificate for Mr Boulazaris because he does not know what the exact situation is.  He stated that he has allowed 
for that money to come out of his BAS statement for that period and that “the taxation department’s got the money” (transcript 
p.91).   

65 Mr Fraser stated that he believed Mr Boulazaris worked only 21 days.  Mr Fraser was not as certain of the number of days he 
himself worked.  Mr Llewellyn put to Mr Fraser that although Mr Mottershead’s evidence was that it was the first two or three 
days when Mr Boulazaris’ tallies were noticed, that is putting extras on, the figures provided to the Commission by 
Mr Boulazaris and the figures contained in exhibit B show very little difference over those days.  Mr Fraser agreed.  Mr Fraser 
was unable to explain discrepancies between his copy of the tally in the diary (exhibit B) and his work diary which contained 
the list from which he quoted.  Mr Fraser was taken through the entries in his diary which showed whether or not 
Mr Boulazaris was present.  The entries are not comprehensive. 

66 Mr Fraser was asked why, if he considered he had paid everything to Mr Boulazaris, he agreed to pay a further $1,166 after Mr 
Falls had spoken to him.  Mr Fraser replied that he had done so “under extreme protest” (transcript page 107) because he 
wanted to see the end of the matter.  He considered that the $400 reduction in exhibit A may have been because of Mr Fraser 
paying for Mr Boulazaris’ groceries.  Mr Fraser considered that he had overcharged Mr Boulazaris “somehow or other” 
(transcript page 110).   

67 Mr Fraser does not agree that he owes any further money to Mr Boulazaris because he does not concede that Mr Boulazaris 
crutched 7,500 sheep.   

68 In relation to the number of 6,000 sheep on his property, Mr Fraser said that it was the ewes that were crutched and these were 
March-shorn.  The September-shorn sheep are crutched in March.  There were also 180 rams plus a few wethers.   

69 Mr Fraser conceded that certain sheep are counted as more than one.  However, before they were crutched those sheep were all 
drafted.  The rams were shorn in July and would not have needed crutching in September.  Any fully shorn sheep were shorn 
by himself and not by Mr Boulazaris.  If Mr Boulazaris had shorn a dozen sheep Mr Fraser would be terribly surprised. 

70 That completed Mr Fraser’s evidence.   
Submissions 

71 Mr Fraser submitted that Mr Boulazaris’ figures are impossible because he does not have that number of March-shorn ewes.  
The rams were shorn in July and lambs were drafted off.  Mr Fraser submitted that there was no way that crutching occurred 
over 27 days straight.  He says the evidence shows that Mr Boulazaris was “fudging the tally”.  He asked the Commission to 
take into account his good record of long standing in the wool industry and that he has never had a dispute with anybody like 
this before under any circumstances.   

72 Mr Llewellyn submitted that the onus was on Mr Fraser to show the monies that had been paid and Mr Fraser has not 
demonstrated that.  Mr Fraser conceded that he did stop payment on a cheque which related to the receipt which Mr Boulazaris 
signed even though Mr Boulazaris stated there was no writing on the page which he signed.  Mr Llewellyn submitted that each 
time he asked Mr Fraser why he deducted the amounts he deducted, Mr Fraser’s evidence of the amounts changed.  He 
submitted therefore that the real reason why the cheque was cancelled was because he received an account for money booked 
to Mr Fraser’s name by Mr Boulazaris at the store.  That account has not been produced by Mr Fraser.  Mr Llewellyn queried 
the accuracy of the diary produced by Mr Fraser because it showed Mr Boulazaris commenced work on 7 September 2003 yet 
he put to Mr Boulazaris that Mr Boulazaris started on 13 September 2003.  Nowhere in Mr Fraser’s diary does it indicate that 
Mr Fraser was crutching alongside Mr Boulazaris.  The entries may well therefore have been recorded at some later date than 
the events to which the entries relate.  

73 Comparing the figures recorded for the first day, Mr Boulazaris’ figures are 133 and Mr Fraser’s figures are 286.  The next day 
were 311 compared to 300; the day after that 335 compared to 340.  He stated that Mr Fraser’s figures do not match up.  It 
would have been easy for Mr Fraser to bring the tally book and the cheque books and, indeed, the union had put him on notice 
that that would be required.  Yet he did not bring them. 

74 Mr Llewellyn pointed to Mr Fraser’s evidence that his diary recorded an amount of $418.40 for a cheque sent to Top Gun 
whereas, on Mr Llewellyn’s evidence, Top Gun stated that they received $410 which was not even the amount of the bill of 
$408.10.  The cheque is therefore wrong on Mr Fraser’s evidence and Mr Fraser did not produce the butt to prove what he 
stated.  Mr Fraser reduced the amount he stated Mr Boulazaris received by $392 but Mr Fraser cannot account for that amount.  
Even the amount for groceries does not add up to $392. 

75 Mr Llewellyn also stated that Mr Duncan’s evidence is worrying if he stated that he both drafted the sheep and jetted the lambs 
while he was in the shed the whole time.  Mr Llewellyn stated he could not have been in both places at once.  Further, Mr 
Mottershead conceded there were sheep that are counted twice.  Mr Fall’s evidence was that it was common practice that one  
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is paid off the counter.  That does not appear to have happened on this occasion.  He stated Mr Duncan’s evidence was that the 
issue was only raised with him after the shed was finished yet the evidence of Mr Fraser was that Mr Boulazaris was fudging 
the figures within the first couple of days.   

76 Mr Llewellyn invited the Commission not to accept Mr Fraser’s evidence that $1,600 has been given to the tax department on 
behalf of Mr Boulazaris because the group certificate or the BAS statements supporting that evidence was simply not produced 
to the Commission.   

77 Mr Llewellyn said that the Commission could not be satisfied that an amount of $1,800 was actually paid to Mr Boulazaris 
because even deducting the groceries off the $2,200 figure, this does not leave $1,800.  There was no receipt asked for or 
signed for any cash advances which Mr Fraser stated he gave to Mr Boulazaris.  Therefore, on the balance of probability, were 
those monies provided to Mr Boulazaris?  If they were not provided then there is a dispute whether a cheque for $1,166 was or 
was not returned to drawer, the $1,600 that had been sent to the tax department and $410 conceded was paid to Top Gun.  
Therefore, it means a payment of $3,176 has been paid which is still some $2,300 short of what Mr Boulazaris said he was 
owed.  He queries, however, that the amount of tax said to have been taken out is only around 7%.  This is a low figure and the 
Commission therefore should not accept it.  He also urged the Commission to take note that Mr Boulazaris’ first language is 
not English. 

78 In his reply, Mr Fraser stated that he had never short-changed a shearer in his life, he did not believe any sheep were totally 
shorn by Mr Boulazaris and he believed he crutched at least 1,700 sheep himself.  He stated that notwithstanding the language 
barrier, Mr Boulazaris has proved himself “totally and utterly unreliable and a liar to the 10th degree” (transcript page 127).  Mr 
Fraser stated there is no doubt that the award rate at the time was 61 cents per head for crutching and there is no doubt that he 
had no more than 5,500 March-shorn ewes.  There were no rams presented to him to crutch and very few ewes that had to be 
shorn that could be trebled up.  Payment was stopped on one cheque.  It is a lie to say that the cheque given to him at Mollerin 
was not cashed.  Further, it was possible whilst crutching between 200 and 400 sheep per day to jet 800 lambs in the hours 
before and after shearing.  Therefore Mr Duncan’s evidence is correct.  He stated that he has never asked a shearer to sign 
acknowledgement of an advance pay.  He simply lists the expenses incurred.  He also submitted that PAYE tax for shearers has 
been 10% for a long time. 
Conclusions 

79 Mr Boulazaris’ claim covers a number of elements.  I firstly turn to consider the claim that he crutched 7,514 over 26 days.  
Mr Boulazaris’ claim is the figures set out in his letter to Mr Llewellyn of June 2003.  His evidence was that he copied those 
figures from the tally book and that Mr Fraser copied exactly the same figures out of his diary.  A comparison between the 
figures listed by Mr Boulazaris and the figures contained in the copy of Mr Fraser’s diary (exhibit B) shows that there is little, 
if any, similarity between the figures.  Further, Mr Boulazaris’ figures show that he crutched continuously for the 26 days.  
Mr Fraser’s diary indicates at least a gap of three days during the first week.   

80 Mr Boulazaris’ letter was written in June 2003.  He had left Mr Fraser’s property at that time and therefore he must have 
copied the figures in his letter from a source other than the tally book.  However, that other source was not produced.  
Accordingly, the figures Mr Boulazaris relies on in the Commission are not the actual figures he made at the time.  They were 
copied from somewhere later. 

81 In contrast, I am quite satisfied that the diary produced by Mr Fraser is not copied from somewhere later.  That is, the figures 
in Mr Fraser’s diary are the figures that he copied down directly from the tally book as the crutching was being done.  The fact 
that the figures are in a diary is quite consistent with Mr Boulazaris’ own evidence that at the end of the day Mr Fraser would 
come down and copy the tally into his diary and put it into his pocket.  Those figures are original.  It does not guarantee that 
they are accurate but I am more inclined to accept as accurate figures written at the time than figures copied later from another 
source.  The fact that Mr Boulazaris himself agrees that Mr Fraser did write the day’s figures into his diary means that it is 
much more difficult for Mr Boulazaris to argue that the second-hand figures in his letter to the union should be preferred to the 
figures in the diary produced in the Commission by Mr Fraser. 

82 Further, I have not been persuaded by Mr Boulazaris that he worked 26 days without a break.  Mr Fraser maintains that he did 
not.  Even Mr Boulazaris’ own evidence admits that there were occasions when Mr Fraser sent him to do different things.  It is 
not clear whether Mr Boulazaris would still have crutched on a day when Mr Fraser had sent him to do other things.  Certainly 
there are days when the number of sheep Mr Boulazaris says he crutched is far less than on other days but this was because 
“Mr Fraser was holding him up” (transcript p.25).  However, the evidence of Mr Duncan, evidence which I largely accept, is 
that he did recall Mr Boulazaris being absent in the early part of his crutching and this corresponds with the gap in the first 
week in Mr Fraser’s diary.  I note that the three days are not missing in the diary later referred to by Mr Fraser (transcript page 
97) and that Mr Fraser was unable to explain the discrepancy.  However this does not mean that the figures produced by 
Mr Boulazaris must therefore be correct.   

83 Mr Fraser was adamant that he has, or had at the time, only approximately 5,000 sheep to be crutched.  In my view, Mr Fraser 
is likely to know the number of sheep he had available and I find that figure to be generally reliable.   

84 However, I also find from the evidence that crutching sheep that are daggy, crutching rams and  sheep that are flyblown or 
cancerous and need to be shorn completely all count for more than one sheep.  In this regard, I found the evidence of Mr Falls 
quite convincing.  Mr Falls gave his evidence clearly and without hesitation.  He has a background in the shearing industry and 
no connection with either Mr Boulazaris or Mr Fraser and therefore was quite independent.   

85 In contrast, Mr Mottershead seemed at times quite reluctant to admit that it is the industry norm for such sheep to be counted 
more than once.  It took persistent and direct questioning from Mr Llewellyn before Mr Mottershead finally admitted that such 
sheep did count for more than one.  Even Mr Fraser admitted this.  Mr Mottershead’s reluctance to do so was unconvincing.  
Therefore, I have found the evidence of Mr Mottershead to be generally unconvincing.   

86 Therefore, I find particularly from the evidence of Mr Falls that Mr Boulazaris was entitled to press the counter more than 
once for such sheep.  However, it was not established that a ram shorn completely counts for six as Mr Boulazaris stated in his 
evidence. 

87 The further difficulty for Mr Boulazaris is that there is no reliable evidence about how many such sheep were crutched.  On the 
evidence of Mr Boulazaris, there were many, many such sheep.  He said there were “heaps” of rams and a lot of “cancery” 
sheep but that gives no real idea of actual numbers.  In fact, Mr Boulazaris was quite derogatory regarding the state of the 
sheep on Mr Fraser’s property.  His evidence was that the sheep were very, very dirty sheep (transcript page 31) and that 
Mr Fraser “had the dirtiest sheep in the whole State” (transcript page 35).  This is in marked contrast to the evidence of Mr 
Duncan, again evidence which I largely accept, that Mr Fraser’s sheep were in average condition for the time of year.   
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88 Further, even allowing for the fact that Mr Boulazaris’ first language is not English, I found him reluctant to try and give a 
reliable estimate of the number of sheep that he crutched that were rams, or which had to be fully shorn.  While I accept that 
there may well have been such sheep, a review of the evidence of Mr Boulazaris overall leads me to the conclusion that he has  
exaggerated some of his evidence.  I am therefore left with no clear idea how many sheep were crutched by Mr Boulazaris that 
were cancerous, flyblown, daggy or rams.  I am unable to find that the figures talked of in the evidence overall would allow for 
a difference of some 2,500 in the different totals brought by Mr Boulazaris and by Mr Fraser.   

89 Therefore, the Commission cannot even work out what Mr Boulazaris was entitled to be paid.  If that cannot be established 
then it is even more difficult for the Commission to assess whether or not Mr Boulazaris has been correctly paid when the 
number of sheep crutched that were worth more than one sheep is not established on Mr Boulazaris’ own evidence.  It is not 
for the Commission to guess. 

90 That is not to say that I find the evidence brought by Mr Fraser in this regard to be totally convincing in the absence of the 
tally book itself.  There is no acceptable explanation for its absence.  Mr Fraser said that Mr Mottershead recorded the figures 
in a little red book which Mr Mottershead put in his pocket.  Mr Mottershead’s evidence was that he put the figures in a tally 
book which Mr Fraser has. 

91 Further, even if the Commission could be confident of the number of sheep crutched and the number crutched was worth more 
than one the evidence about the remaining parts of the claim brought by Mr Boulazaris are not clear.  Mr Boulazaris admitted 
that Mr Fraser did pay him some cash advances although his evidence did not state how much was advanced.   

92 Mr Boulazaris stated that on his last day Mr Fraser gave him a cheque for $1,100 which was returned to drawer (transcript 
p.28).  He also stated that the cheque he was later given at Mollerin was for $1,100.  This is likely actually to be $1,144.  He at 
first said that he cashed it but that it was sort of returned to drawer again and that the storekeeper told him he would claim 
insurance.  Mr Boulazaris then said it was dishonoured.  Correspondingly, Mr Fraser stated that to his knowledge the cheque 
was presented and honoured.  In the absence of any documentary evidence regarding whether the cheque was or was not 
dishonoured, I am not prepared to hold that it was dishonoured.  Therefore, on Mr Boulazaris’ own figures, but not on Mr 
Fraser’s figures, the payment made on the last day at least has been made good. 

93 The Commission cannot be satisfied regarding the advances and deductions in the list in Mr Fraser’s diary.  Mr Fraser was 
cross-examined on the contents of the listed amounts of money and Mr Fraser’s evidence makes it clear that he has little 
recollection of the actual items other than what is in the list he made at the time.  He was unable to explain the discrepancies in 
relation to the payments required and received by Top Gun shearers.  In this regard, there were a number of internal 
inconsistencies in Mr Fraser’s evidence.  In the absence of documentary material to explain those discrepancies, Mr Fraser’s 
evidence in this regard in not entirely clear. 

94 I have given much consideration to the very proper submission by the union that there is an onus upon Mr Fraser to be able to 
prove the issues upon which he relies which are disputed and this is true.  Mr Fraser has done himself no favours in this regard.  
I add that it is to his credit that he responded positively to the intervention of Mr Falls and made a payment to Mr Boulazaris 
even if the basis of doing so is now disputed.  It is to the union’s credit also that this payment was made. 

95 Ultimately it was for Mr Boulazaris to show that he crutched the figures he claimed and on a balance of the evidence he did 
not do so.  The issues proven by the union regarding some crutched sheep counting for more then one are made out but Mr 
Boulazaris cannot prove the numbers of those he crutched.  Mr Boulazaris cannot even recall what he has been paid with any 
accuracy.  The cross-examination of Mr Fraser showed inconsistencies even within Mr Fraser’s own evidence.  However these 
cannot make Mr Boulazaris’ figures credible when overall they were not and accordingly the claim must be dismissed.   

96 Order accordingly. 
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Order 
HAVING HEARD Mr M. Llewellyn on behalf of the applicant and Mr J. Fraser on behalf of himself, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 1979 hereby orders - 
 THAT the application is hereby dismissed. 
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Reasons for Decision 
1 Amanda Marie Rowe was employed by the Palermo Family Trust trading as Palermo Nominees Pty Ltd trading as Pia’s 

Liberty “C” Store (the “respondent”) between April 2002 and 17 April 2003.  The Australian Workers’ Union, West Australian 
Branch, Industrial Union of Workers (the “applicant”) argues that Ms  Rowe was unfairly terminated when she was told on 
17 April 2003 that her services were no longer required.  As a result of Ms Rowe’s termination the applicant commenced 
proceedings under s.44 of the Industrial Relations Act 1979 (the “Act”). 

2 Following is the Memorandum of Matters referred for Hearing and Determination as amended at hearing: 
“1. The applicant argues that Ms Amanda Rowe was unfairly dismissed by the respondent on 17 April 2003. 
2. Ms Rowe was employed as a long term casual employee and had an ongoing expectation of work. 
3. The applicant seeks compensation for Ms Rowe’s loss of earning. 
4. The respondent opposes the claim.” 

Background 
3 The respondent operates a service station and convenience store in Spearwood.  Prior to commencing employment with the 

respondent in April 2002 Ms Rowe undertook unpaid training for a period of two weeks.  Ms Rowe was then employed as a 
customer service employee Level 1 on a casual basis.  Her terms and conditions of employment were contained in a registered 
workplace agreement which expired on 14 March 2003.  When this agreement expired Ms Rowe’s terms and conditions of 
employment were those contained in the Motor Vehicle (Service Stations, Sales Establishments, Rust Prevention and Paint 
Protection) Industry Award No. 29 of 1980 (the “Award”). 

4 Ms Rowe undertook most of the following duties which were outlined  in a job description given to her by the respondent: 
“1. Stocks and shelf labels (sic) 

2. Maintenance of hygiene and cleaning all areas (sic) 
3. Between the hours of 11.30am and 4.30pm to concentrate solely to help (sic) out on the console and deli (sic) to 

perform all deli duties including sandwich making (sic) serving and cleaning constantly (sic) monitoring the 
check out in the event help is required. 

4. Ordering all stocks or preparing orders for console operator including Gas bottles, water bottles, milk, 
cigarettes, newspapers, (sic) and periodicals (sic) 

5. Monitoring and ordering all cleaning materials including detergents, disinfectants, dispersing paper, wrap up 
papers, labels, ribbons, printing papers, toners. 

6. Production of all forms in the operation of the business and making sure there is always adequate supply. 
7. Making sure all rubbish bins indoors and out door (sic) are kept clean and tidy. 
8. Imputing of stocks in the computer, banking and extracting of Daly/Monthly (sic) reports when required. 
9. Opening and closing of till 2 and being responsible for. (sic) 
10. Maintain a clean and tidy office at all times (sic) 
11. The proper archiving of all past records (sic) 
12. Continue to learn the onq (sic) system (sic) 
13. Introduction of new innovations but not to implement any without Vic’s authority (sic) 
14. Not to change any computer settings under any circumstances (sic) 
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15. To follow Guy’s instructions as and when required without being detrimental to all of the above. (sic)” 
(Exhibit A3) 

5 Ms Rowe’s hours were posted on a roster drawn up by the respondent.  From time to time Ms Rowe worked additional hours 
filling in for other employees who were unwell or unable to complete their shift.  Occasionally Ms Rowe swapped shifts with 
other employees on an informal basis. 

Applicant’s evidence 
6 When Ms Rowe commenced employment with the respondent in April 2002 she was employed to undertake console operator 

duties and in August 2002 she commenced working in the respondent’s convenience store.  When Ms Rowe commenced with 
the respondent her hourly rate of pay was $12.60 per hour.  Some time in January 2003 Ms Rowe was informed by her 
manager Mr Vic Palermo that if she undertook the full range of duties detailed in the job description contained in Exhibit A3 
then she would be paid $15.00 per hour.  Ms Rowe gave evidence that even though she had been undertaking most of the 
duties outlined in Exhibit A3 within a month of commencing employment with the respondent her rate did not increase to 
$15.00 per hour. 

7 Ms Rowe maintained that the only significant issue that arose in relation to her employment with the respondent was an 
altercation with her supervisor Mr Gaetano Palermo approximately two weeks prior to her termination.  Ms Rowe stated that 
whilst she was serving customers she heard another employee, Mariella, ask Mr G Palermo to come into her office for a 
discussion.  Subsequent to this discussion Mr G Palermo approached Ms Rowe and questioned her about till discrepancies.  
Ms Rowe stated that an argument developed and in response to Mr G Palermo swearing at her she swore back at him.  After 
the argument finished Ms Rowe walked off and went back to undertaking her normal duties.  Several days later Mariella told 
Ms Rowe that she should not have spoken to Mr G Palermo in the way that she did.  Ms Rowe stated that after this argument 
the respondent reduced her normal hours significantly and that Mr G Palermo was not communicating with her as normal 
during this period. 

8 Ms Rowe stated that after she finished her normal roster on 17 April 2003 Mr G Palermo approached her and told her that due 
to the necessity to cut costs he had decided to terminate her.  Ms Rowe asked him if it was because of the altercation that had 
occurred two weeks before.  Mr G Palermo responded by telling Ms Rowe that she was “the one to go”.  Ms Rowe stated that 
no other reason was given to her for her termination. 

9 Ms Rowe stated that two employees who were employed after she started with the respondent remain employed with the 
respondent.  Ms Rowe gave evidence that after she was terminated Ms Anna Petrillo was allocated her position in the 
convenience store and another employee called Vesna backfilled Ms Petrillo’s position. 

10 Ms Rowe stated that after her termination she recommenced casual employment with the Cockburn Bowling and Recreational 
Club in September 2003.  She is also driving a van for Piccolo’s Café on a part-time basis, a job she started two weeks prior to 
being terminated by the respondent. 

11 Ms Rowe stated that throughout her employment with the respondent no performance issues were raised with her and that just 
prior to the altercation with Mr G Palermo she initiated a meeting with Mr G Palermo to discuss her employment.  Ms Rowe 
stated that at this meeting Mr G Palermo did not raise any specific issues about problems with her behaviour or performance 
apart from reminding Ms Rowe to ensure that she adequately completed one task before commencing another. 

12 Ms Rowe confirmed that the till she operated did not regularly balance.  Ms Rowe said the problem of balancing the till was a 
problem for all employees except one employee called Nora.  If the till was out Ms Rowe would reimburse the respondent to 
make up the shortfall if she felt that she had contributed to the error.  She stated that employees were frequently reminded to be 
more careful about till takings.  She conceded that during one week her till was $60 short. 

13 Under cross-examination Ms Rowe agreed that she was employed as a casual employee and that her hours of work fluctuated 
each week.  She stated that her hours varied because she was often contacted at short notice to fill in for other employees and 
because she never knocked back work offered to her by the respondent. 

14 Ms Rowe reiterated that when Mr G Palermo spoke to her at the end of her shift on the 17 April 2003 the only reason given for 
her termination was the respondent wanted to cut costs.  Ms Rowe stated that the respondent’s tills frequently did not balance 
and she was aware that as a result of this happening the respondent was losing money.  She stated that her till was over as well 
as under and that this was confirmed by the contents of Exhibit R4.  Ms Rowe stated that all employees had till variations and 
that she was aware of this because Mariella had shown her a list of till variations which listed other employees’ names. 

15 Ms Rowe stated that she got on well with the other employees.  Ms Rowe was aware that on one occasion a customer 
complained about her but she stated that in this case she was not told of the specifics of the complaint. 

16 Ms Rowe stated that her roster did not change once it was posted and that any variation in her hours arose from an employee 
not wanting to work a shift or when an employee was unwell. 

17 Ms Rowe was shown Exhibits R5 and R6 detailing the names of employees employed by the respondent both prior to and after 
her termination.  Ms Rowe confirmed that 14 names appeared on each list and that after she was terminated 
Ms Nicky Andrijich who was a new employee appeared on the list instead of her. 

18 Ms Rowe stated that when she was employed on a casual basis at the Cockburn Bowling and Recreational Club in 2002 she 
did not have to work if she was unavailable due to other work commitments. 

19 Ms Petrillo was summonsed by the applicant to give evidence.  At the commencement of the hearing Ms Petrillo sought to 
have her summons set aside.  Even though Ms Petrillo was concerned that she may compromise her friendship with Ms Rowe 
and her ongoing employment with the respondent I formed the view that it was appropriate that Ms Petrillo give evidence as 
she was in the immediate vicinity of an altercation between Mr G Palermo and Ms Rowe which took place two weeks prior to 
Ms Rowe’s termination.  She was also in a position to give evidence about which employees the respondent employed after 
Ms Rowe was terminated.  Ms Petrillo has been employed by the respondent for approximately four and a half years.  At 
present she is working in the respondent’s convenience store and she was transferred into this position after Ms Rowe was 
terminated.  Ms Petrillo confirmed that as a result, an existing employee filled her position in the delicatessen.  Ms Petrillo 
confirmed that Ms Andrijich commenced employment after Ms Rowe was terminated.  Ms Petrillo stated that even though she 
did not regularly work on the console she was aware that occasionally tills did not balance.  Ms Petrillo confirmed that  
approximately two weeks prior to Ms Rowe being terminated she heard Ms Rowe and Mr G Palermo arguing.  She told them 
to keep their voices down as customers were in the store.  She gave evidence that both Ms Rowe and Mr G Palermo were 
swearing at each other but she was unaware what they were arguing about.  Ms Petrillo stated that her replacement in the 
delicatessen worked a lesser number of hours than she had been required to work in that position. 
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20 Mr John Roy is employed as an official of the applicant.  After Ms Rowe complained to the applicant about her termination Mr 
Roy contacted Mr G Palermo about reinstating Ms Rowe.  Mr G Palermo asked for time to respond.  Mr Roy stated that 
Mr V Palermo later contacted him and told him that Ms Rowe was terminated due to the respondent cutting costs and that as 
the respondent needed to reduce the employee number Ms Rowe was selected for redundancy as she was not as committed to 
the respondent as other employees.  Mr V Palermo told Mr Roy that he believed Ms Rowe would make a good barmaid and 
that Ms Rowe had an attitude problem but no details were given about these assertions. 

Respondent’s evidence 
21 Mr G Palermo is one of the owners of the respondent’s operations and he manages the service station and convenience store on 

a day to day basis. 
22 Mr G Palermo agreed that there was an altercation between himself and Ms Rowe prior to her termination.  Mr G Palermo 

stated that when he became aware that significant variations were evident in Ms Rowe’s till he asked Ms Rowe about the 
missing money.  She responded by saying that she did not know what had happened to the money.  He told Ms Rowe that he 
needed answers otherwise the respondent would “go broke”.  He stated that both he and Ms Rowe were upset during the 
conversation and “there were words said”.  He confirmed that from time to time other employees’ tills were up and down but 
he claimed that Ms Rowe’s till had the largest discrepancy.  He stated that this situation was unacceptable as variations were 
only acceptable when a discrepancy was small.  Ms G Palermo confirmed that he spoke to other employees about till 
shortages. 

23 Mr G Palermo stated that Ms Rowe did not have a fixed roster and that her roster was altered when an employee was absent.  
He stated that from time to time Ms Rowe declined shifts offered to her at short notice. 

24 Mr G Palermo stated that other employees felt intimidated by Ms Rowe because she was “Trying to take over … being a boss” 
(transcript page 57a) and that he had received complaints from customers about Ms Rowe being abrupt. 

25 Mr G Palermo confirmed that on 17 April 2003 he approached Ms Rowe and told her that due to “… business being down and 
to downgrade and save money” (transcript page 58) she was to be terminated. 

26 Mr G Palermo stated that he was aware that when Ms Rowe commenced employment with the respondent she had a casual job 
at the Cockburn Bowling and Recreational Club. 

27 Under cross-examination Mr G Palermo confirmed that Ms Rowe worked under a regular roster prepared by Mr V Palermo 
and that from time to time she and other employees worked additional hours at short notice.  He could not recall if other 
employees’ tills had been out by excessive amounts and he stated that if a till was out a significant amount he would speak to 
the employee concerned.  Mr G Palermo gave evidence that during the incident which took place two weeks prior to 
Ms Rowe’s termination, Ms Rowe stated "don't speak to me like that" after Mr G Palermo swore at her. 

28 Mr G Palermo chose Ms Rowe for termination because her clerical work was not up to scratch, she was rude to customers, 
from time to time her till was short and she intimidated other employees.  Mr G Palermo claimed he raised these issues with 
Ms Rowe.  Mr G Palermo told Ms Rowe to be nice to customers and staff every time a complaint was raised with him. 

29 Mr G Palermo confirmed that after Ms Rowe was terminated he took on most of Ms Rowe’s duties in conjunction with Ms 
Petrillo and that Ms Andrijich was employed subsequent to Ms Rowe being terminated to fill in for a few hours each week.  He 
confirmed that Ms Andrijich undertook a period of unpaid training prior to being put on the respondent’s payroll.  It was put to 
Mr G Palermo that he could have reduced Ms Rowe’s hours in order to cut costs. In response Mr G Palermo stated that 
Ms Rowe was terminated as a result of a decision to reduce employee numbers. 

30 Mr G Palermo confirmed that Ms Petrillo currently works the same hours that Ms Rowe previously worked.  He stated that 
Ms Petrillo can be sent home early if there was no work for her to undertake. 

31 In re-examination Mr G Palermo confirmed that Ms Andrijich was employed for fewer hours than Ms Rowe.  Mr G Palermo 
stated that even though rosters were in place, the roster was altered to suit employee commitments.  He stated that from time to 
time Ms Rowe finished early if there was insufficient work. 

Submissions 
32 The applicant maintains that even though Ms Rowe was employed and paid as a casual she was not a casual employee.  

Ms Rowe worked under a regular roster, she occasionally filled in for absent employees and from time to time she swapped 
shifts with other employees.  Ms Rowe had an expectation of regular ongoing employment and she had been employed by the 
respondent on a continuous basis for approximately one year.  The applicant thus argues that Ms Rowe was not a casual 
employee and it was therefore not open to terminate Ms Rowe in a summary manner without good reason. 

33 The applicant maintains that there was no reason for the respondent to terminate Ms Rowe.  Even if the applicant accepts that 
the respondent needed to reduce employee hours there was no necessity for the respondent to terminate Ms Rowe and employ 
Ms Andrijich as the number of existing employees could have been retained with employees working less hours.  The 
applicant understands that it was possible that Ms Rowe was chosen for termination because of the altercation she had with 
Mr G Palermo which took place approximately two weeks prior to her termination.  As there was no evidence of any specific 
issues being raised with Ms Rowe or about any complaints from other employees or customers, the respondent cannot rely on 
customer complaints as a reason for selecting Ms Rowe for termination. 

34 The applicant argues that reinstatement is impracticable and that Ms Rowe should be paid six months’ compensation based on 
working an average of 26 hours per week at the hourly rate of a Motor Vehicle Industry Employee Level 4 in the Award.  The 
applicant maintains that Ms Rowe has mitigated her loss by recommencing employment with the Cockburn Bowling and 
Recreational Club as well as continuing driving a van for Piccolo’s Cafe. 

35 The respondent maintains that the Commission lacks jurisdiction to deal with this application as Ms Rowe was a casual 
employee and she was told after she had ceased working her last casual shift that the respondent did not intend allocating 
Ms Rowe any further hours.  On this basis the respondent argues that Ms Rowe was not terminated.  In the alternative the 
respondent maintains that as Ms Rowe was a casual employee whose hours varied each week Ms Rowe therefore could be 
terminated at short notice.  It was thus not unlawful for the respondent to terminate Ms Rowe in the manner it did. 

36 If it is found that Ms Rowe was terminated the respondent argues that Ms Rowe was terminated due to a redundancy situation 
which is an appropriate reason for terminating an employee.  The respondent also argues that the Award clause relating to 
redundancy does not apply to Ms Rowe because the respondent employs less than 15 employees.  The respondent maintains 
that it is inappropriate to reinstate Ms Rowe as she was terminated due to the respondent experiencing economic difficulties. 
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Findings and conclusions 
Credibility 

37 I listened carefully to the evidence given by each witness.  In my view Ms Rowe gave her evidence honestly and to the best of 
her recollection and her evidence was not broken down during cross-examination.  I do not have the same confidence in the 
evidence given by Mr G Palermo.  I formed the view that Mr G Palermo was tailoring his evidence to suit the respondent’s 
case.  For example, he claimed that he had spoken to Ms Rowe about a number of customer complaints yet there was no 
supporting evidence that Ms Rowe was ever disciplined about these issues.  Indeed Ms Rowe’s evidence was that just prior to 
her termination she met with Mr G Palermo (at her initiative) about her performance and was told there were no specific 
concerns about her performance, and this evidence was not contradicted by Mr G Palermo.  Further, Mr G Palermo was 
inconsistent when giving evidence about Ms Rowe working under a pre-determined roster.  Mr G Palermo claimed that 
Ms Rowe was selected for redundancy due to a large number of till variations, however, there was evidence that a number of 
employees had till variations.  Given my doubts about Mr G Palermo’s evidence where there is any inconsistency in the 
evidence given by Ms Rowe and Mr G Palermo I prefer Ms Rowe’s evidence. 

Jurisdiction 
38 The respondent maintains that the Commission does not have jurisdiction to deal with this issue as Ms Rowe was a casual 

employee and the respondent chose not to allocate her any further shifts after she finished her shift on 17 April 2003 thus 
bringing the employment relationship to an end.  I do not accept this argument.  Clearly Ms Rowe was terminated at the 
initiative of the respondent as the evidence demonstrates that the respondent informed Ms Rowe on 17 April 2003 that her 
services were no longer required by the respondent due to the necessity to cut costs.  It was on this basis that Ms Rowe was not 
allocated further shifts even through her name remained on the respondent’s ongoing roster.  I thus find that as the applicant 
was terminated on 17 April 2003 the Commission has jurisdiction to deal with this application. 

Was Ms Rowe terminated due to a redundancy situation? 
39 I turn now to the principles in relation to these matters and my findings and conclusions. 
40 The respondent maintains that Ms Rowe was terminated due to a redundancy situation as the respondent needed to cut costs 

and reduce employee numbers.  Redundancy is itself a sufficient reason for dismissal (Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and Other v Australian Shipbuilding Industries (WA) Pty Ltd [1987] 67 WAIG 733).  
If a decision is made to make an employee redundant based on the operational requirements of the company that can be a valid 
reason for the dismissal.  In this case I am of the view that Ms Rowe was not terminated due to a genuine redundancy situation.  
I find that the respondent has not demonstrated that it restructured its business such that Ms Rowe’s position was no longer 
required.  The respondent claimed that Ms Rowe was terminated because the respondent had decided to reduce employee 
numbers (transcript page 58).  It was not in dispute that Ms Andrijich was employed by the respondent after Ms Rowe was 
terminated.  The respondent also maintained that it employed Ms Andrijich in preference to retaining Ms Rowe because it 
wanted Ms Andrijich to work less hours than Ms Rowe.  It was also the case that a person called “Mara” worked for the 
respondent yet did not appear on the respondent’s payroll activity statement (Exhibits R5 and R6).  As Ms Andrijich was 
employed to replace Ms Rowe employee numbers were clearly not reduced.  Further, Mr G Palermo confirmed that the 
employee who replaced Ms Rowe (Ms Petrillo) is working the same number of hours in that position as Ms Rowe did.  If the 
respondent did not require the same number of hours to be worked by employees, it would have been appropriate in a 
redundancy situation for the respondent to ask its employees including Ms Rowe if anyone was prepared to accept working 
reduced hours.  Further, the hours worked by “Mara” could have been reviewed.  Even though the respondent tabled a 
document confirming that its wages bill in the month after Ms Rowe was terminated had declined, in my view, this was not 
sufficient evidence to demonstrate that employee hours were reduced on a long term basis.  I conclude that the respondent had 
other reasons, apart from restructuring its operations and reducing employee numbers for terminating Ms Rowe and I therefore 
find that Ms Rowe was not terminated due to a redundancy situation. 

Was Ms Rowe a casual employee? 
41 Ms Rowe was terminated with no notice as the respondent maintained she was a casual employee.  The rules to be applied in 

determining whether Ms Rowe was a casual employee have been set out by His Honour The President in Serco (Australia) Pty 
Limited v John Joseph Moreno [1996] 76 WAIG 937 at 939, where the President observed: 

“… 
“The concept of casual employment within the common law of employment, untrammelled by award 
prescription, is generally taken to connote an employee who works under a series of separate and distinct 
contracts of employment entered into for a fixed period to meet the exigencies of particular work requirements 
of an employer, rather than under a single and ongoing contract of indefinite duration”. 

(See Squirrell v Bibra Lakes Adventure World Pty Ltd t/a Adventure World (op cit) at page 1835 per Fielding C and 
Stewart v Port Noarlunga Hotel Ltd (1980) 47 SAIR 406 at 420). 

The parties, of course, cannot by use of a label render the nature of a contractual relationship 
something different to what it is (see Stewart v Port Noarlunga Hotel Ltd (op cit) per Haese 
DPP at pages 5-6). 

Certain indicia may be indicative of the nature of the contract, but they are not determinative, taken 
alone.  These may include the classifying name given to a worker and initially accepted by 
the parties, the provisions of the relevant award, the reasonable expectation that work 
would be available to him, the number of hours worked per week, whether his employment 
was regular, whether the employee worked in accordance with a roster published in 
advance, whether there was reasonable mutual expectation of continuity of employment, 
whether the notice is required by an employee prior to the employee being absent on leave, 
whether the employer reasonably expected that work would be available, whether the 
employee had a consistent starting time and set finishing time, and there may be other 
indicia.” 

42 Casual employment at common law is generally characterised by a series of distinct and separate engagements entered into for 
a defined period and is not on-going indefinite employment and a casual employee may be dismissed and moreover, may be 
harshly, oppressively and unfairly dismissed and reinstated (Swan Yacht Club v Leanne Bramwell [1997] 78 WAIG 579 at 583; 
Serco (Australia) Pty Ltd v Moreno [1996] 76 WAIG 937 at 938-939). 
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43 In this case Ms Rowe was engaged as a casual and was paid by the hour and Ms Rowe accepted that her employment was of a 
casual nature when she commenced employment with the respondent. 

44 Clause 6. - Definitions of the Award provides as follows: 
“(3)  Casual:  means an employee who is engaged and advised as such at the time of employment.  Casual employment 

shall include circumstances where the expected duration of employment is for a short term or is irregular” 
In my opinion, the wording of this clause suggests that an employee may still be characterised as a casual employee for the 
purposes of the Award, even if the employment is of an on-going and regular nature.  However, even though Ms Rowe may 
have been a casual employee for the purposes of the terms of the Award it is my view that Ms Rowe was not a casual 
employee for the purposes of the common law definition of a casual employee.  Ms Rowe worked under a regular roster for 
almost a year which was prepared some time in advance.  Even though Ms Rowe’s hours of work varied from time to time I 
find that this was due to Ms Rowe accepting additional shifts when other employees were unwell or otherwise unable to work 
their normal roster.  It is clear that Ms Rowe had an expectation of ongoing employment with the respondent as she had been 
employed for approximately 12 months at termination. When applying the relevant indicia I find that Ms Rowe was employed 
by the respondent under a permanent part-time contract of employment and was not employed under a series of separate 
distinct contracts in order to meet the respondent’s particular work requirements. 

45 I have already found that Ms Rowe was terminated and that it was not due to a genuine redundancy situation.  The test for 
determining whether a dismissal is unfair or not is well settled.  The question is whether the employer acted harshly, unfairly or 
oppressively in dismissing Ms Rowe (Undercliffe Nursing Home v Federated Miscellaneous Workers Union of Australia, 
Hospital Service and Miscellaneous WA Branch [1985] 65 WAIG 385).  The onus is on the applicant to establish that the 
dismissal was, in all the circumstances, unfair.  Whether the right of the employer to terminate the employment has been 
exercised so harshly or oppressively or unfairly against Ms Rowe as to amount to an abuse of the right needs to be determined.  
A dismissal for a valid reason within the meaning of the Act may still be unfair if, for example, it is effected in a manner which 
is unfair.  However, terminating an employment contract in a manner which is procedurally irregular may not of itself mean 
the dismissal is unfair (see Shire of Esperance v Mouritz [1991] 71 WAIG 891 and Byrne v Australian Airlines [1995] 61 IR 
32).  In Shire of Esperance v Mouritz (op cit), Kennedy J observed that unfair procedures adopted by an employer when 
dismissing an employee are only one element that needs to be considered when determining whether a dismissal was harsh or 
unjust. 

46 In my view the respondent did not have sufficient reason to terminate Ms Rowe.  On the evidence before me I have reached 
the conclusion the respondent decided to terminate Ms Rowe due to the altercation she had with Mr G Palermo.  It was not in 
dispute that both Ms Rowe and Mr G Palermo had words with each other, however, given my views on witness credit I accept 
Ms Rowe’s evidence that she responded to Mr G Palermo after he swore at her.  I therefore find that this altercation could not 
be relied on by the respondent as a reason to terminate Ms Rowe.  It was also the case that Ms Rowe was not disciplined as a 
result of her behaviour during this altercation.   I accept Ms Rowe’s evidence and I find that there was no evidence of 
Ms Rowe being formally disciplined by the respondent about her performance or behaviour at any stage, nor were any formal 
warnings given to Ms Rowe.  Even though the respondent had concerns about Ms Rowe’s till variations I accept that this was a 
problem for many of the respondent’s employees and not just Ms Rowe.  It was also the case that Ms Rowe reimbursed some 
of her till shortfalls and I also note that her till was occasionally over as well as under.   

47 I find that Ms Rowe was denied procedural fairness given the manner of her termination.  Ms Rowe was given no warning that 
she was to be terminated and she was not advised beforehand about the nature of her meeting with Mr G Palermo on 17 April 
2003.  Further as Ms Rowe was not given the notice due to a permanent part-time employee under the Award this contributed 
to the unfairness of Ms Rowe’s termination.   

48 In all of the circumstances I therefore find that Ms Rowe was unfairly terminated. 
Compensation 

49 I now turn to the question of compensation.  I apply the principles set out in Bogunovich v Bayside Western Australia Pty Ltd 
(1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.  Re-instatement is not being 
sought and I am satisfied on the evidence that the working relationship between Ms Rowe and the respondent has broken down 
such that an order for re-instatement would be impracticable. 

50 I am satisfied that Ms Rowe had an expectation of ongoing work with the respondent in the long term.  I accept Ms Rowe’s 
evidence that she worked well with other employees and even though she had other part-time and casual employment whilst 
employed by the respondent the hours of these positions were flexible and allowed Ms Rowe to continue to work her normal 
hours with the respondent.  I also take into account that no formal warnings were given to Ms Rowe about her behaviour and 
performance and the respondent frequently contacted Ms Rowe to undertake additional shifts when employees were 
unavailable.  On this basis I find that Ms Rowe would have had continuing and ongoing work with the respondent for a period 
of at least a further 12 months after her termination, and that she should be compensated for her loss of earnings for this period.  

51 I find that Ms Rowe took sufficient steps to mitigate her loss.  Even though Ms Rowe did not re-commence casual 
employment with the Cockburn Bowling and Recreational Club until September 2003, some five months after termination, I 
accept that she continued working in her alternative part-time position at Piccolo’s Café, a position she commenced two weeks 
prior to her termination at a time when her hours were being decreased by the respondent.  Further, the issue of mitigation of 
loss was not raised or pressed by the respondent as an issue in these proceedings. 

52 The applicant argues that Ms Rowe should be compensated at the Award rate of pay for a Level 4 employee.  On the evidence 
before me I am not satisfied that the duties Ms Rowe undertook throughout her employment with the respondent conform with 
the requirements of an employee at this level. 

53 The maximum amount of compensation that can be awarded to an employee in a claim of this nature is six month’s 
remuneration.  I have already found that Ms Rowe would have had an expectation of work with the respondent for 12 months.  
Ms Rowe was paid an average of $354.12 gross per week (26 hours per week x $13.62 per hour), or $18,414.24 on an annual 
basis.  From this amount I am required to deduct any income which Ms Rowe has earned since being terminated by the 
respondent and then apply the six month limit.  As insufficient evidence was given at the hearing about Ms Rowe’s income 
after being terminated I am unable to determine what amount should be offset against the compensation due to Ms Rowe.  It is  
my view that if Ms Rowe worked greater hours at Piccolo’s after her termination than she did prior to her termination then 
these additional earnings are to be taken into account when assessing compensation due to Ms Rowe.  The parties are to confer 
within seven days of the date of this decision as to what amount should be offset against the amount of compensation due to 
Ms Rowe in light of these reasons for decision. 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

 -v- 
 PALERMO FAMILY TRUST T/AS PALERMO NOMINEES PTY LTD T/AS PIA'S LIBERTY "C" 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE  WEDNESDAY, 21 APRIL 2004 
FILE NO/S CR 77 OF 2003 
CITATION NO. 2004 WAIRC 11248 
 
 
Catchwords Termination of employment – Unfair Dismissal – Determination of quantum of compensation – 

Principles applied – Compensation ordered – Industrial Relations Act 1979 (WA) s 23A 

Result Application alleging unfair dismissal upheld and order issued for compensation  
Representation 
Applicant Mr M Llewellyn by way of written submission) 
Respondent Mr G Miller (as agent) by way of written submission 
 
 

Supplementary Reasons for Decision 
1 On 19 March 2004 the Commission issued reasons for decision in relation to this matter.  It was determined that Ms Rowe had 

been unfairly terminated and that she should be compensated for her unfair termination.  As insufficient evidence was 
provided at the hearing about Ms Rowe’s income after termination, the parties were asked to confer about the amount of 
compensation due to Ms Rowe in light of the reasons for decision.  As no agreement was reached between the parties each 
party was required to file and serve written submissions in support of its contentions. 

2 After considering the submissions filed on behalf of each party and in light of the reasons for decision that issued on 19 March 
2004 I have reached the following conclusions about the amount of compensation due to Ms Rowe.  In determining the amount 
of compensation I apply the principles set out in Bogunovich v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635 and 
Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.  I have already formed the view that I am satisfied that 
Ms Rowe took reasonable steps to mitigate her loss.  On the additional evidence filed by the applicant it is clear that the payroll 
advice from Breglia’s Piccolo Café where Ms Rowe had a part-time position which commenced prior to her termination, 
demonstrates that Ms Rowe continued to work the same hours at the Café subsequent to her termination as she did prior to her 
termination. On this basis it is my view that the income from Breglia’s Piccolo Café should not be taken into account when 
assessing the compensation due to Ms Rowe (see Brian Twaddle t/a Mount Hospital Pharmacy v Catherine Joan Byrne  
(2002) 83 WAIG 5).  Ms Rowe’s payslips from the Cockburn Bowling and Recreational Club Inc demonstrate that she earned 
$4,709.19 from her employment with the Cockburn Bowling and Recreational Club Inc between September 2003 and 4 April 
2004. 

3 I therefore find Ms Rowe’s loss to be as follows: 
I have already found that Ms Rowe’s loss for 12 months would have been $18,414.24.  From this amount I deduct the income 
she received from the Cockburn Bowling and Recreational Club Inc of $4,709.19 which equates to an amount of $13,705.05.  
The sum I have identified is more than the equivalent of six months’ remuneration for Ms Rowe.  Having regard to all the 
circumstances I therefore order that Ms Rowe be paid $9,207.12 as compensation for her unfair termination. 

4 An Order to this effect will now issue. 
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Order 
HAVING HEARD Mr M Llewellyn on behalf of the applicant and Mr G Miller (as agent) on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1 DECLARES THAT the dismissal of Amanda Marie Rowe by the respondent was unfair and that reinstatement is 
impracticable; 

2 ORDERS the respondent to pay Amanda Marie Rowe compensation in the sum of $9,207.12 gross within seven (7) 
days of the date of this order. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

CORRECTIONS— 
2004 WAIRC 11335 

NICKEL MINING AND PROCESSING AWARD, 1975 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 
UNION OF WORKERS 

APPLICANT 
 -v- 
 WMC RESOURCES LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE OF ORDER MONDAY, 3 MAY 2004 
FILE NO. APPLICATION 1876 OF 2003 
CITATION NO. 2004 WAIRC 11335 
 
 
Result Correcting order 
Representation 
Applicant Mr M Llewellyn 
Respondent Mr A Caccamo (as agent) 
 
 

Correcting Order 
WHEREAS on Wednesday, 21 April 2004, an order in Application 1876 of 2003 was deposited in the office of the registrar, and 
WHEREAS the schedule attached to the said order contained an error: 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under section 27 of the Industrial Relations Act, 
1979, hereby orders- 

THAT the following instruction of the schedule be deleted; 
"1. Clause 2. – Arrangement:  Delete the number and title '27. Long Service Leave' insert in lieu thereof the 

following: 
27A. Long Service Leave 
28B District Allowances" 

AND now therefore the following be read as before: 
27. Long Service Leave 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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PROCEDURAL DIRECTIONS AND ORDERS— 
2003 WAIRC 08171 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CHERYL ANNE DEE 

APPLICANT 
 -v- 
 THE KEY TELEPHONE CONNECTION PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE   THURSDAY, 17 APRIL 2003 
FILE NO/S APPLICATION 1950 OF 2002 
CITATION NO. 2003 WAIRC 08171 
 
 
Result Directions Issued 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Mr D Heldsinger (of counsel) 
 
 

Directions 
WHEREAS this is an application pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 15 April 2003 the Commission convened a conference for the purpose of conciliation; and 
WHEREAS at the conclusion of the conference the matter was unresolved and the applicant requested that the matter be referred 
for hearing and determination; and 
WHEREAS the Commission formed the view that directions should issue to ensure the expeditious hearing of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
directs: 

1 THAT the applicant is to provide a list of discoverable documents to the respondent no later than 13 May 2003. 
2 THAT the respondent is to provide a list of discoverable documents to the applicant no later than 13 May 2003. 
3 THAT the parties have liberty to apply in respect to the discovery of documents. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2003 WAIRC 08172 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KEVIN JOHN DEE 

APPLICANT 
 -v- 
 THE KEY TELEPHONE CONNECTION PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 17 APRIL 2003 
FILE NO/S APPLICATION 1951 OF 2002 
CITATION NO. 2003 WAIRC 08172 
 
 
Result Directions Issued 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Mr D Heldsinger (of counsel) 
 
 

Directions 
WHEREAS this is an application pursuant to s29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and 
WHEREAS on 15 April 2003 the Commission convened a conference for the purpose of conciliation; and 
WHEREAS at the conclusion of the conference the matter was unresolved and the applicant requested that the matter be referred 
for hearing and determination; and 
WHEREAS the Commission formed the view that directions should issue to ensure the expeditious hearing of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
directs: 
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1 THAT the applicant notify the respondent of the documents necessary to quantify his claim of a denied 
contractual benefit. 

2 THAT upon receipt of this list of documents the respondent is to forward copies of the documents to the applicant 
within 7 days. 

3 THAT the applicant shall file and serve further and better particulars of the applicant’s denied contractual benefit 
claim no later than 13 May 2003. 

4 THAT the applicant is to provide a list of discoverable documents to the respondent no later than 13 May 2003. 
5 THAT the respondent shall file and serve a notice of answer and counter proposal to the applicant’s amended 

denied contractual benefit claim no later than 10 June 2003. 
6 THAT the respondent is to advise the applicant of any documents they require from the applicant no later than 13 

May 2003. 
7 THAT the respondent is to provide a list of discoverable documents to the applicant no later than 13 May 2003. 
8 THAT the parties have liberty to apply in respect to the above directions. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2003 WAIRC 09828 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES RUTH LINCOLN 

APPLICANT 
 -v- 
 JEANS WEST CORPORATION P/L 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 23 OCTOBER 2003 
FILE NO/S APPLICATION 957 OF 2003 
CITATION NO. 2003 WAIRC 09828 
 
 
Result Direction issued 
Representation 
Applicant Mr D Clarke as agent 
Respondent Mr D Jones as agent 
 
 

Direction 
HAVING heard Mr D Clarke as agent on behalf of the applicant and Mr D Jones as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

(1) THAT any request by the respondent for particulars be filed and served by 24 October 2003. 
(2) THAT any request by the applicant for particulars be filed and served by 24 October 2003. 
(3) THAT the applicant shall respond to the respondent’s request by 31 October 2003. 
(4) THAT the respondent shall respond to the applicant’s request by 31 October 2003. 
(5) THAT each party shall give an informal discovery by serving its list of documents by 31 October 2003. 
(6) THAT inspection of documents shall be completed by 21 November 2003. 
(7) THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 

evidence in chief of the maker.  Evidence in chief other than that contained in the witness statements may only 
be adduced by leave of the Commission. 

(8) THAT the parties file and serve upon one another any signed witness statements upon which they intend to rely 
no later than 28 days prior to the date of hearing. 

(9) THAT the parties give notice to one another of witnesses they require to attend at the proceedings for the 
purposes of cross-examination no later than 28 days prior to the date of hearing. 

(10) THAT the applicant and respondent file an agreed statement of facts (if any) no later than 28 days prior to the 
date of hearing. 

(11) THAT the applicant and respondent file and serve an outline of submissions and any list of authorities upon 
which they intend to rely no later than five days prior to the date of hearing. 

(12) THAT the matter be listed for hearing for three days. 
(13) THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2004 WAIRC 11363 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ALLAN RAYMOND CARLYON 

APPLICANT 
 -v- 
 COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
 SENIOR COMMISSIONER A R BEECH 
 COMMISSIONER P E SCOTT 
DATE TUESDAY, 4 MAY 2004 
FILE NO/S APPLICATION 1721 OF 2003 
CITATION NO. 2004 WAIRC 11363 
 
 
Result Order issued 
Representation 
Applicant Ms M Ridley (of counsel) on behalf of the appellant 
Respondent Mr R Bathurst (of counsel) on behalf of the respondent 
 
 

Order 
HAVING HEARD Mr R Bathurst (of counsel) for the Commissioner of Police and Ms M Ridley (of counsel) for the appellant in 
the matter of the application by the Commissioner of Police for leave to tender new evidence, the Western Australian Industrial 
Relations Commission pursuant to section 33R(2)(b) of the Police Act 1892 hereby grants leave for the following evidence to be 
tendered in Appeal No. 1721 of 2003: 

(a) transcript of the criminal trial of the Appellant for assault occasioning bodily harm, heard on 15 September, 18 
September, 19 September and 8 December 2003; and 

(b) reasons of Magistrate Cullen, dated 10 December 2003, for convicting the Appellant of assault occasioning 
bodily harm. 

FURTHRMORE pursuant to section 33S of the Police Act 1892 whereby the terms of section 35 of the Industrial Relations Act, 
1979 have application, the Western Australian Industrial Relations Commission determines that the reasons for decision in the 
determination of the application to grant leave to tender new evidence will be handed down the day after the Western Australian 
Industrial Relations Commission has determined the appellants application for leave to tender new evidence. That matter will be 
heard at 4.30pm Thursday 6th May 2004. 
THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION will then consider whether, given that the hearing 
of the appeal pursuant to section 33Q of the Police Act 1892 has been set down to commence on 11th May 2004: 

(i) there is sufficient opportunity for the appellant to consider the new evidence for which leave has been given to 
the Commissioner of Police to tender and for the appellant to tender new evidence in response to that new 
evidence pursuant to section 33R(5) of the Police Act 1892; and 

(ii) any consideration which may arise as a consequence of the determination on Thursday 6th May of the appellant’s 
application for leave to tender new evidence pursuant to section 33R(3) of the Police Act 1892. 

 (Sgd.)  W S COLEMAN, 
 On Behalf of the 

[L.S.] Western Australian Industrial Relations Commission. 

 

2004 WAIRC 10917 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CHRISTOPHER WAYNE BILLINGS & MARIE ANNETTE BILLINGS 

APPLICANTS 
 -v- 
 BARDINA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE  THURSDAY, 18 MARCH 2004 
FILE NO/S APPLICATION 140 OF 2004 & APPLICATION 141 OF 2004 
CITATION NO. 2004 WAIRC 10917 
 
 
Result Direction issued 
Representation 
Applicants Mr J Hanly of counsel 
Respondent Mr K Trainer as agent 
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Direction 
HAVING heard Mr J Hanly of counsel on behalf of the applicants and Mr K Trainer as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT the issue of the jurisdiction in relation to the applicants’ claims be dealt with as a preliminary issue. 
2. THAT the respondent file and serve upon the applicants any affidavits upon which it intends to rely in the 

preliminary issue no later than 1 April 2004. 
3. THAT the applicants file and serve upon the respondent any affidavits upon which they intend to rely in the 

preliminary issue no later than 15 April 2004. 
4. THAT the parties give notice to one another of any deponents they require to attend at the proceedings for the 

purposes of cross-examination no later than three days prior to the date of hearing. 
5. THAT the applicants and respondent file and serve an outline of submissions and any list of authorities upon which 

they intend to rely no later than three days prior to the date of hearing. 
6. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

ENTERPRISE BARGAINING AGREEMENT—Notation of— 
 

Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

Christ Church 
Grammar School Inc 
(Enterprise 
Bargaining) 
Agreement 2003 
No. AG 295 of 2003 

7/05/2004 Independent Schools 
Salaried Officers’ 
Association of Western 
Australia and Christ 
Church Grammar School 
Inc 

Not Applicable HARRISON C Agreement 
Registered 

Department of Health 
Medical Practitioners 
(Country Health 
Services) AMA 
Industrial Agreement 
2004 
PSAAG 8/2004 

29/04/2004 The Minister for Health 
Incorporated as the Board 
of the Hospitals Formerly 
Incorporated as Board of 
the Western Australian 
Country Health Service 

The Western 
Australian Branch of 
the Australian 
Medical Association 
Incorporated 

SCOTT C Agreement 
Registered 

Department of Health 
Medical Practitioners 
(Director General) 
AMA Industrial 
Agreement 2004 
PSAAG 7/2004 

29/04/2004 The Director General of 
Health, Department of 
Health 

The Western 
Australian Branch of 
the Australian 
Medical Association 
Incorporated 

SCOTT C Agreement 
Registered 

Department of Health 
Medical Practitioners 
(Drug and Alcohol 
Office) AMA 
Industrial Agreement 
2004 
PSAAG 5/2004 

20/04/2004 The Western Australia 
Alcohol and Drug 
Authority 

The Western 
Australian Branch of 
the Australian 
Medical Association 
Incorporated 

SCOTT C Agreement 
Registered 

Department of Health 
Medical Practitioners 
(Metropolitan Health 
Services) AMA 
Industrial Agreement 
2004 
PSAAG 3/2004 

29/04/2004 The Minister for Health 
Incorporated as the Board 
of the Hospitals Formerly 
Comprised in the 
Metropolitan Health 
Service Board 

The Western 
Australian Branch of 
the Australian 
Medical Association 
Incorporated 

SCOTT C Agreement 
Registered 

Department of Health 
Medical Practitioners 
(PathCentre) AMA 
Industrial Agreement 
2004 
PSAAG 6/2004 

29/04/2004 The Board of the Western 
Australia Centre for 
Pathology and Medical 
Research 

The Western 
Australian Branch of 
the Australian 
Medical Association 
Incorporated 

SCOTT C Agreement 
Registered 

 



1252 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

 

 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Fire and Emergency 
Services Authority of 
Western Australia 
(FESA) Technical 
Services Branch 
(Fleet Maintenance 
Section) Enterprise 
Bargaining 
Agreement 2004 
No. AG 67/2004 

7/05/2004 Fire and Emergency 
Services Authority of 
Western Australia 

Automotive, Food, 
Metals, Engineering, 
Printing & Kindred 
Industries Union 

HARRISON C Agreement 
Registered 

Health Services 
Union - Department 
of Health - Health 
Service Salaried 
Officers State 
Industrial Agreement 
2004 
PSAAG 4/2004 

27/04/2004 Health Services Union of 
Western Australia (Union 
of Workers) 

The Honourable 
Minister for Health 
in his capacity as the 
Hospital Board for 
Metropolitan Health 
Services, WA 
Country Health 
Services and South , 
Director General For 
Health 

SCOTT C Agreement 
Registered 

Medical Practitioners 
(Alcohol and Drug 
Authority) AMA 
Industrial Agreement 
2002 
PSAAG 43/2003 

10/12/2003 The Board of the Western 
Australian Alcohol and 
Drug Authority 

The Western 
Australian Branch of 
the Australian 
Medical Association 
Incorporated 

SCOTT C Agreement 
Registered 

Morelina School 
(Enterprise 
Bargaining) 
Agreement 2003 
No. AG 40/2004 

7/05/2004 Independent Schools 
Salaried Officers’ 
Association of Western 
Australia and Moerlina 
School Inc. 

Not Applicable HARRISON C Agreement 
Registered 

 

NOTICES—Cancellation of Awards/Agreements/ 
Respondents—under Section 47— 

NOTICE 
WESTERN AUSTRLIAN INDUSTRIAL RELATIONS COMMISSION 

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends by order to cancel 
the following award, namely the -  

Department of Marine and Harbours, Harbour Masters, Relieving Harbour Masters and Assistant Harbour Masters Award 
on the grounds that there are no longer any persons employed under the provisions of that award. 
Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the 
Commission making such order. 
Please quote 68/2002 on all correspondence. 
DATED THIS 19th April 2004 

(Sgd)  J. SPURLING, 
 Registrar. 

 

NOTICE 
WESTERN AUSTRLIAN INDUSTRIAL RELATIONS COMMISSION 

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends by order to cancel 
the following award, namely the -  

Engineering Trades (Fremantle Port Authority) Award, 1968 
on the grounds that there are no longer any persons employed under the provisions of that award. 
Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the 
Commission making such order. 
Please quote 40/03 on all correspondence. 
DATED THIS 19th April 2004 

 (Sgd.)  J A  SPURLING, 
 Registrar. 
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NOTICE 
WESTERN AUSTRLIAN INDUSTRIAL RELATIONS COMMISSION 

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends by order to cancel 
the following award, namely the -  

Government Dredge Masters, Mates and Engineers Award 
on the grounds that there are no longer any persons employed under the provisions of that award. 
Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the 
Commission making such order. 
Please quote 67/2002 all correspondence. 
DATED THIS 19th April 2004 

(Sgd.)  J. SPURLING, 
 Registrar. 

 

NOTICE 
WESTERN AUSTRLIAN INDUSTRIAL RELATIONS COMMISSION 

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends by order to cancel 
the following award, namely the -  

Outstation Pilot Crews - Harbour and Light Department Award 1981 
on the grounds that there are no longer any persons employed under the provisions of that award. 
Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the 
Commission making such order. 
Please quote 69/2002on all correspondence. 
DATED THIS 19th April 2004 

(Sgd.)  J. SPURLING, 
 Registrar. 

 

PUBLIC SERVICE APPEAL BOARD— 
2004 WAIRC 11305 

AGAINST THE DECISION TO TERMINATE MADE ON 5 FEBRUARY 2004 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHAEL DUFF 
APPLICANT 

 -v- 
 METROPOLITAN CEMETERIES BOARD 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT  
DATE OF ORDER THURSDAY, 29 APRIL 2004 
FILE NO PSAB 1 OF 2004 
CITATION NO. 2004 WAIRC 11305 
 
 
Result Appeal discontinued 
 
 

Order 
WHEREAS an appeal to the Public Service Appeal Board was lodged in the Commission pursuant to section 80I of the Industrial 
Relations Act 1979; and 
WHEREAS on the 27th day of April 2004 the appellant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this appeal be, and is hereby discontinued. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S] Chairperson of The Public Service Appeal Board. 
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RECLASSIFICATION APPEALS—Notation of— 
 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 69 of 2003 Malcolm Stewart Minister for Health in Right of 
the Metropolitan Health Service 

Scott C. Granted 23/04/04 

 

NOTICES—Union Matters— 
NOTICE 

FBM No. 003 of 2004 

NOTICE is given of an application by the “Australian Liquor, Hospitality and Miscellaneous Workers’ Union,  Western Australian 
Branch” to the Full Bench of the Western Australian Industrial Relations Commission for an alteration to the name rule,– Name at 
Rule 1 and its eligibility rule - Eligibility for Membership at Rule 3 
The existing rule relating to the Name is proposed to be altered as set out below: 

Delete Rule 1 – Name which reads: 
1. NAME 

The name of the union is the Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch.  
and  

insert in lieu thereof the following new Rule: 
1. NAME  

The name of the union is the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch. 
The existing rule in relation to Eligibility is proposed to be altered as outlined below 

Delete Rule 3 (7) (b) which now reads  
(b)  Casinos (provided that it shall not include any persons who are employed or usually employed in Casinos and 

whose major and substantial employment is such as to enable them to be eligible for membership of the Federated 
Clerks' Union of Australia Industrial Union of Workers, W.A. Branch);  

and insert in lieu thereof the following new Rule: 
 (b).  Casinos;  
The matter has been listed before the Full Bench on Monday  the 28th day of June 2004 at 10.30 am in the President’s Court,  17th 
Floor, 111 St Georges Terrace, Perth.   
A copy of the Rules of the organisation and the proposed rule alterations may be inspected on the 16th Floor, 111 St Georges 
Terrace, Perth.   
Any organisation registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that he/she has a 
sufficient interest or desires to object to the application may do so by filing a notice of objection in accordance with the “Industrial 
Relations Commission Regulations 1985”.   
D. MacTIERNAN 
DEPUTY REGISTRAR     12th May 2004 
 
 
 
 
 

 

 
 




