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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an appeal against the decision of the Commission, constituted by a single Commissioner, given on 23 October 2003 in 

applications No CR 168 of 2003 and No 1036 of 2003.  The decisions appealed against were (see page 54 of the appeal book 
(hereinafter referred to as “AB”)) decisions that both applications be dismissed for want of jurisdiction. 
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AMENDED GROUNDS OF APPEAL 
2 It is against those decisions that the appeal is now brought on the amended grounds filed herein.  The grounds are identified 

hereinafter in the arguments and subject matter of these reasons.  For the reasons which I hereinafter express, the amended 
grounds, should, in my opinion, be accepted as the grounds, save and except for ground 37 which I would strike out.  I will 
refer hereinafter to the amended grounds of appeal. 

3 The parties agreed that the grounds should be amended and that the amended grounds be filed in due course.   
4 The amended grounds are objected to by the respondent, and it is necessary for the Full Bench to determine the form in which 

those grounds are ultimately considered. 
5 I have considered the amended grounds of appeal herein and the submissions for either party in relation to them.  In so 

considering them, I take account of the requirement not to adhere to technicality and legal form expressed in s26(1)(a) of the 
Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”). 

6 There was no objection filed, however, in the time directed.   
7 Nonetheless, the respondent objected to paragraphs 23, 26 and 37 of the amended grounds, on the ground that they exceed the 

written and oral submissions made by the appellant at the hearing. 
8 In my opinion, ground 23 is quite sufficiently raised, and, indeed, squarely, by paragraphs 46 and 48 of the appellant’s written 

submissions.  In my opinion, ground 26 is quite sufficiently raised by paragraphs 52 and 53 of the appellant’s submissions and 
by the relevant passage in Drake Personnel Ltd and Others v Commissioner of State Revenue (2000) 2 VR 635 (CA) to which 
the Full Bench was taken. 

9 In my opinion, neither the oral or the written submissions of the appellant raise the issue of whether the work performed by the 
workers was the kind of work which is carried out by employees throughout the industry, as ground 37 alleges.  I would strike 
out ground 37 therefore. 

BACKGROUND 
10 There were two applications involved in the proceedings at first instance, No CR 168 of 2003 and No 1036 of 2003, which 

were heard and determined together by the Commission at first instance.   
11 There was a dispute between the above-named respondent, Personnel Contracting Pty Ltd trading as Tricord Personnel 

(hereinafter referred to as “Tricord”) and The Construction Forestry Mining and Energy Union of Workers (hereinafter 
referred to as “the CFMEU”), about the alleged dismissal of a member of the above-named appellant organisation, Mr Kevin 
Maxwell Bartley, from employment at the Market Rise building project in West Perth.   

12 After the filing of application No CR 168 of 2003, and at the conference held pursuant to s44 of the Act, the question of the 
Commission’s jurisdiction to deal with the matter was raised.  The memorandum of matters for determination noted that the 
CFMEU sought a declaration that its member, Mr Kevin Bartley, was an employee of Tricord, or, alternatively, an employee 
of Hanssen Project Management Pty Ltd (hereinafter referred to as “Hanssen”), the second respondent at first instance.   

13 It is to be noted that, on this appeal, Hanssen is not named as a respondent, although that company was at first instance, a 
party. 

14  The memorandum of matters for determination then provides that if the Commission does make the declaration sought, the 
CFMEU seeks a further declaration that the termination of Mr Bartley on 30 June 2003 was an “industrial matter” within the 
meaning of s7 of the Act. 

15 Application No 1036 of 2003 arose from the service on Tricord by the CFMEU of a notice of intention to initiate bargaining 
for an industrial agreement under s42 of the Act. 

16 In May 2003, the CFMEU advised Tricord in writing of its intention to seek an industrial agreement to be registered pursuant 
to s41 of the Act to operate on building or construction projects throughout Western Australia where work is being performed 
by persons who are members of or are eligible to be members of the CFMEU.  Attached to the letter of intention was a draft 
agreement. 

17 On 4 July 2003, the CFMEU filed an application No 1036 of 2003, for an enterprise order under s42H of the Act.  Since this 
application appeared to be an error because it left out the necessary step of applying for a declaration of s42I of the Act, an 
amended notice of application was accepted by the Commission.  Tricord, however, had a jurisdictional objection to the 
making of any declaration under s42I of the Act, and, by consent between the parties, it was agreed that both matters would be 
listed together so that the jurisdictional question could be determined as a preliminary matter and this occurred on 
12 September 2003.  At all material times, the CFMEU was an “organisation” as that term is defined in s 7 of the Act, and 
indeed an organisation of employees.  I infer that Mr Bartley and Mr Fowler were at material times, members of the CFMEU. 

18 At the hearing at first instance, there were two witnesses for the applicant, Mr Kevin Maxwell Bartley and Mr Craig Fowler.  
For the respondent, Tricord, at first instance, the only witness called was Mr Peter Wieske, a director of the trustee company 
trading as Tricord Personnel.  Mr Bartley’s evidence was that he made contact with Mr Peter Wieske of Tricord about two 
years ago, after Mr Bartley had telephoned Tricord and supplied them with some details following which he had an interview.  
During the interview, Mr Wieske put certain documents to him, checked his name, date of birth, address and qualifications, 
and advised him of some hourly rates for his type of work.  He may have been told, Mr Bartley said, that he was to be a 
contractor.  He was given written details of Tricord and an agreement or contract which he signed, but he could not, he said, 
remember any details of the contract. 

19 Two years later he saw an advertisement for a formworker in the newspaper and rang the telephone number given, not 
realising at the time that the number was that of Tricord.  He received a return phone call and was told to go to a site and see a 
site foreman.  He had a discussion there and agreed to work for a flat rate of $22.00 per hour.  He was not asked to sign any 
contract at that stage, apparently because in 2001 he had signed the contract referred to above.  He started work first on steel 
fixing and later, when that was finished, was promised work as a formworker, and, in due course, performed formwork duties.  
He worked eight hours a day from 7.00am to 3.30pm.  Whilst he was working as a steel fixer he was paid $22.00 per hour.  
The arrangement was that if he was sick he would ring Mr Wieske from Tricord.  It was written down for him in Tricord’s 
rules and regulations.  He took the same break that every other person took on the site for smoko.  He was not able to employ 
anybody else to do his work or to give orders to anyone on the site, which was the right of the leading hand of the project 
manager whom he would go and see when he finished work.  The duty times were recorded on a bundy clock.  At the end of 
the week he would extract the total hours from the bundy card and fax them to Tricord.  Eventually, he would receive a direct 
deposit into his bank account from Tricord.  He was not able to work on any other job because he was fully employed by 
Tricord.  He had completed taxation forms in 2001 and they went onto his file held by Tricord.  He supplied his own hand 
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tools such as a claw hammer, nail bag, saw, handsaws and chisels, but electrical tools such as power saws, drills and angle 
grinders were supplied by the builder as, of course, were all the materials for the job.  There were arrangements made with the 
project manager where hand tools could be purchased through the project manager and reimbursements were made by 
Mr Bartley for any tools purchased.  Mr Bartley had no trade qualifications. 

20 Mr Bartley, in cross-examination, admitted that he received a personnel contracting guide (see exhibit B1) which described 
Tricord as a personnel contracting agency supplying a “flexible and efficient labour force” for clients.  The contractors 
supplied to clients were said not to be employed by Tricord, but were said to be bona fide self-employed independent 
contractors in their own right.  The document details how work is acquired, accepted and the requirements for attendance.  In 
this respect, Tricord required that if for any reason Mr Bartley was unable to attend it was essential that he make a call and 
advise of the problem.  This was to ensure that proper service was given to its client by Tricord.  The rules required Mr Bartley 
to be appropriately dressed for work and to supply all relevant work wear which would be neat and tidy.  The guide requires 
that the details of the hours worked be supplied by 5.00pm on Monday.  Payment would be made by direct debit into a bank.  
There are details relating to taxation which specify Tricord’s responsibilities.  The guide provided that, if difficulties and 
problems arise on site, including personality clashes or unsafe working practices, that Tricord be advised so that it can rectify 
the problem.  There are arrangements concerning insurance and advice is given that Tricord can provide insurance for public 
liability and would do so by default if that is not arranged by the “employee”.  There are also guidelines concerning 
discrimination and equal opportunity.  Mr Bartley, in cross-examination, identified a medical certificate supplied to him and a 
tax declaration which describes the basis of payment as labour hire. 

21 Mr Bartley said that he signed an agreement to contract (see exhibit B4, page 154 (AB)).  That agreement purports to 
acknowledge that there is no relationship of employer-employee with Tricord, that there is no guarantee of work, that 
Mr Bartley is self-employed and not bound to accept any work.  The agreement provides that Mr Bartley agrees to work for a 
flat fee and that Tricord has no responsibility or liability, except that he is guaranteed to be paid the agreed hourly rate.  There 
are provisions that there will be no claims against Tricord for holiday pay, sick leave or any similar payment, including no 
claims for loss of tools.  Mr Bartley also confirmed that there were contractor payment remittances (see exhibit B7, page 161 
(AB)). 

22 There was evidence given by Mr Craig Fowler, who was the member of the CFMEU involved in application No 1036 of 2003.  
His evidence was similar to that of Mr Bartley.  He told the Commissioner that he was normally employed in the building 
industry as a formwork carpenter and was currently working on a Hanssen project managed property at 78 Terrace Road.  He 
also worked as a scaffolder and in traffic control.  His work was subject to control by the supervisors at the building company 
and he had similar arrangements to Mr Bartley with Tricord.  He made an agreement on 16 June 2003 with Tricord.  (Exhibit 
B6, and pages 158-160).  The recitals to the agreement describe the Tricord business as providing workforce management 
services to its clients.  It defines the person with whom Tricord makes the agreement, in this case Mr Fowler, as a contractor or 
self-employed individual who operates on independent business providing labour services.  The engagement clause provides 
that the contractor cannot provide services to any other person or entity during the engagement.  It sets out the duties of the 
contractor, Tricord’s obligations to use reasonable endeavours to refer appropriate work, provides for the fees to be paid based 
on a flat hourly rate as agreed between Tricord and their client.  It contains a restrictive covenant for work during the currency 
of the agreement with any other person or entity which is a competitive business with that carried on by Tricord.  It provides 
for the right for discretion and describes the relationship of principal and contractor and finally provides an indemnity to 
Tricord. 

23 Mr Fowler said that he signed the document as presented to him by Mr Wieske, who basically made a brief explanation of each 
part, because he believed that he would not get a job if he did not.  There were some discussions about pay increases with site 
supervisors, and Mr Fowler said that he understood the situation to be that pay issues could only be negotiated in that way.  Mr 
Fowler acknowledged that Mr Wieske said to him that he was an independent contractor and that he did not reject that notion 
at the time.  He gave similar evidence to Mr Bartley about the compliance with the site rules for time of work.  Mr Fowler gave 
evidence he was given a fluorescent vest for safety purposes with Tricord Personnel lettering on it.  Similarly, he had a t-shirt 
with a similar identification of Tricord on it.  He supplied his own safety boots and hard hat and materials were supplied by the 
builder.  He had a time card where times were printed from a time clock and provided to Tricord on Mondays.  After 
assessment by Tricord he was paid by electronic transfer.  On one occasion when he had the flu and wanted the day off, he 
rang Mr Wieske and left a message that he was unfit.  He did not raise his sickness with the site supervisor.  In cross-
examination he admitted that when he was sick and rang Mr Wieske he was directed to call the site representative in future.   
(Mr Fowler’s agreement date 12 June 2003 is at pages 162-4(AB)). 

24 Mr Peter Wieske gave evidence on behalf of Tricord.  He is and was a director of Tricord, having been with the company for 
two years at the time of hearing.  He gave evidence that the purpose of the company is to supply personnel and it is his 
function to get clients who look for certain types of “contractors” with particular skills.  These “contractors” are then found and 
placed.  He said that Tricord is not registered under the Employment Agents Act 1976 Mr Wieske described the process by 
which the putative contractors are engaged.  There is a telephone interview followed by another interview in which the guide is 
presented.  The guide gives extensive detail of how Tricord conducts its operations.  The papers are then left with the 
contractor to read.  There is then a further explanation of the guide and the independent contractor agreement to make sure that 
everything is understood.  Tricord also talk to the putative contractors about their medical history, the occupational health and 
safety training and whether they are members of the union.  Bank account and superannuation details are collected as is a 
completed tax declaration.  Mr Wieske gave evidence of how contracts were made with both the witnesses in this case.  He 
also said that each contractor was engaged as an individual and is taxed in accordance with Australian Taxation Office rulings 
which were presented to the Commission (see exhibits B10, B11 and B12) (see the correspondence reproduced below). 

25 Mr Wieske wrote to the Australian Tax Office on 24 June 2003 (see exhibit B11, page 184 (AB)) in the following terms:- 
“Re:  PAYG Variation - 2003/2004  
Personnel Contracting Pty Ltd ATFT Tricord Trust (ABN. 15 114 779 441) T/A Tricord Personnel is a labour 
company which contracts with individual workers to provide labour to our clients.  Tricord Personnel is requesting a 
group variation for the upcoming 2003/2004 financial year. 
Under the ATO’s standard labour hire provisions, Tricord personnel is required to withhold PAYG tax from its 
contractors in accordance with ATO’s scheduled rates as outlined in the tax tables.  However, Tricord Personnel 
predominantly provides contractors to the Building and Construction Industry and by deducting tax at the scheduled 
rates our workers would be disadvantaged by having significantly more tax withheld than what is necessary. 
I request that you approve a group taxation variation of 20% flat for the 2003/2004 financial year.” 

The letter is signed by Mr Peter Wieske as “Client Services Manager”. 
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26 The Deputy Commissioner of Taxation replied to Mr Wieske by letter dated 30 June 2003 (see exhibit B12, page 185 (AB)), 

formal parts omitted, in the following terms:- 
“NOTICE OF VARIATION OF INCOME TAX WITHHOLDING RATE 
The prescribed income tax withholding rate to be applied to the payments paid to your contractors, (as specified in 
your request dated 24/06/2003) has been varied under the terms of section 15-15 of Schedule 1 of the Tax 
Administration Act 1953. 
The prescribed income tax withholding rate should now be varied to 20% of the listed payments per payment 
period. 
This arrangement remains in force from the next available payment period until 30 June 2004, and supersedes any 
previous income tax withholding variation notices.  From 01 July 2004, the normal income tax withholding rates 
will apply, unless otherwise instructed.  This variation is only valid and effective if the payee has given you a 
completed Employment or TFN declaration disclosing their Tax File Number. 
The Commissioner of Taxation may at any time withdraw this arrangement” 

27 It is to be noted that Mr Wieske said that the tee shirts worn by contractors with the name of Tricord on were not a uniform but 
a promotional item.  However, Mr Fowler was required to wear a fluorescent safety vest bearing the name of Tricord on it. 

28 Under the existing superannuation legislation and because the agreements are made with individual contractors, predominantly 
supplying labour, and not an entity which is a company, Tricord is required to pay superannuation.  Under the extended 
definition of “worker” pursuant to the Workers’ Compensation and Rehabilitation Act 1981 of this state, Tricord also has a 
responsibility to pay compensation.  There are also arrangements made concerning public liability.  Mr Wieske gave evidence 
of his discussions with Mr Bartley. 

29 At all material times, Hanssen was engaged in the building construction industry, and, at all material times, Mr Bartley and 
Mr Fowler accepted assignments to work for Hanssen, from Tricord.  At all material times, too, as I infer, these members were 
members of the appellant, which is an organisation of employees, as the term “organisation” is defined in s7 of the Act.  At all 
material times, too, Tricord was engaged in the business of hiring persons, under Tricord’s contract with hirers such as 
Hanssen, to work for the hirers who in turn paid Tricord for the supply of their labour. 

30 That evidence contains little area of dispute.  
31 There were several documents referred to by the parties and which were contracts between various persons.   
32 First there was the agreement called an independent contractor agreement between Tricord and Mr Craig A Fowler (see 

pages 162-164 (AB) exhibit K1), executed by them on 12 June 2002.  Second, there was another independent contract 
agreement between Mr Bartley and Tricord dated 16 June 2003 (see pages 157-160 (AB) exhibit B6). 

33 Third, there was an agreement between Tricord and Hanssen dated 5 November 2002 (see pages 171-2 (AB) exhibit B9) 
incorporating “Terms of Business”. 

34 There were also agreements called Agreements to Contract made between Mr Bartley and Tricord dated October 2001 (see 
page 154 (AB) exhibit B4), and inferrably between Mr Fowler and Tricord. 

35 There is also a document comprising called a “Guide” which contains clauses called guidelines.  (See pages 139-150 (AB) 
exhibit B1).  They are however, a part of the contract between the persons called contractors, and, in this case Mr Fowler and 
Mr Bartley, and Tricord. 

36 I propose to consider those agreements reached, in detail, later in these reasons. 
FINDINGS AT FIRST INSTANCE 

37 The Commissioner at first instance considered a number of matters including:- 
(a) What degree of control had both men over the work?   
(b) What degree of control and direction about specific significant aspects of how the men go about their work, supports the 

fact that they were employees? 
(c) Did the putative contractors make a significant capital contribution to the enterprise, for instance, the provision of 

capital equipment.  If a putative employee brings his ordinary tools of trade, it is not likely to be a significant factor. 
(d) How Tricord pays the putative contractor, for example, by results or on an hourly basis.  If the putative contractor is 

paid by results this might support the contention that he was an independent contractor. 
(e) Whether the putative contractor has an obligation to work – if Tricord has a right to dictate hours of work and the 

putative contractor cannot refuse a task, this supports the relationship of being employer-employee. 
(f) Provision of leave, superannuation and other entitlements.  These entitlements usually apply to an employee and not an 

independent contractor. 
(g) Place of work.  That the putative contractor works at his own premises might support his being classified as an 

independent contractor. 
(h) Whether there was a right of delegation to work to others. 
(i) Whether income taxes were deducted. 
(j) Whether the putative contractor provides a similar service to the general public, for instance, does he advertise or put in 

public tenders? 
(k) Whether the men were providing skilled labour or labour that required special qualification. 
(l) Whether there was a scope for the men to bargain for remuneration.  If there is no scope, that supports the contention 

that both of them were employees. 
(m) He referred too, to Building Workers Industrial Union of Australia and Others v Odco Pty Ltd (1991) 29 FCR 104. 
(n) The degree to which the putative contractor was integrated into or treated as part of the Tricord enterprise. 

38 The Commissioner, therefore, found:- 
(a) That, applying Accident Compensation Commission v Odco Pty Ltd (1990) 95 ALR 641 (HC), Tricord had no control 

over the work “provided by” Mr Bartley and Mr Fowler, having regard to evidence under those heads of analysis. 
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(b) That Tricord had influence upon the contractual relationship through workers’ compensation and from “insurance 
deduction”. 

(c) That it seemed also to have a heightened influence over the necessity for the putative contractors to advise Tricord 
about their availability or not. 

(d) That the indicia which favoured Mr Bartley and Mr Fowler being employees of Tricord were weak. 
(e) That there were many similarities between the circumstances of this case and those of “the Troubleshooters Available” 

regime. 
(f) That Hollis v Vabu Pty Ltd [2001] 207 CLR 21 was distinguishable because the couriers in that case worked for one 

employer, and their contracts were substantially different from those entered into between Mr Bartley, Mr Fowler and 
Tricord. 

(g) That on a consideration of all of the issues, the Commissioner was drawn to the conclusion that the two men who are 
the subject of these proceedings are not parties to contracts of service with Tricord, but to contracts for services. 

39 Significantly, too, the Commissioner found that the definition of “employee” in s7 of the Act makes it clear that the labour hire 
agency or group training organisation which arranges for an employee to do work for another person is only an employer when 
it is a party to a contract of service with the person for whom it arranges the work.  Therefore, so the Commissioner found, for 
a labour hire agency group such as Tricord to be classified as an employer under the Act, it has to be in a relationship of a 
contract of service with a person, and, in this case, the contract of service would have to have been with both Mr Bartley and 
Mr Fowler. 

40 The Commissioner therefore applied the Accident Compensation Commission v Odco Pty Ltd (HC) (op cit) “definition” in the 
same way as it was applied by Beech C (as he then was) in Borg v Troubleshooters Available Pty Ltd (1995) 75 WAIG 2852, 
and having found that neither Mr Bartley or Mr Fowler was a party to a contract of service but to a contract for services with 
Tricord, he concluded that the extended definition effected by the Labour Relations Reform Act 2002 did not and could not 
operate where a contract for services existed. 

PRINCIPLES, ISSUES AND CONCLUSIONS 
Not a Discretionary Decision 
41 This was, it is trite to say, not an appeal against a discretionary decision of the Commissioner at first instance (see the 

definition of such a decision in Norbis v Norbis [1986] 161 CLR 513 and Coal and Allied Operations Pty Ltd v AIRC and 
Others [2000] 203 CLR 194) (see also Sammartino v Foggo (1999) 93 IR 52 (FC FC), (Moore, Marshall and Finkelstein JJ)). 

42 This was an appeal against a decision based on findings of fact and law, namely, that the Commissioner had no jurisdiction to 
deal with the CFMEU’s claims pursuant to s23 of the Act, and, in short, because there were no “industrial matters” before the 
Commission, and therefore no jurisdiction in the Commission to hear and determine them. 

Industrial Matter – Amended Definition of “Employer” 
43 This matter was first decided on the basis of the definition of “industrial matter” in s7 of the Act, and, more particularly, the 

interpretation of the definition of “employer” in the Act.  It is trite to observe that the definition of “industrial matter” in s7 
relies, in part, on the definitions of “employer” and “employee” also in s7. 

44 Relevant in this case is paragraph (a) of the definition of “employee” by which “employee” means, most relevantly, subject to 
s7B:- 

“(a) any person employed by an employer to do work for hire or reward including an apprentice or trainee;” 
45 Even more relevant, and the subject of submissions from both sides at first instance and on appeal, was the amended definition 

of “employer” in s7 of the Act, which was amended in 2002 by the Labour Relations Reform Act 2002.   
46 The definition of “employer” therefore, provides as follows:- 

““employer” includes, subject to section 7B —  
(a) persons, firms, companies and corporations; and 
(b) the Crown and any Minister of the Crown, or any public authority, 
employing one or more employees and also includes a labour hire agency or group training organisation that 
arranges for an employee (being a person who is a party to a contract of service with the agency or 
organisation) to do work for another person, even though the employee is working for the other person 
under an arrangement between the agency or organisation and the other person;” 

47 “Labour hire agency” is defined in s7 of the Act to mean “a person or entity that conducts a business of the kind commonly 
known as a labour hire agency”.  There was no dispute that Tricord, at the material times, carried on such a business and was a 
labour hire agency as defined.  It clearly did and was, on all of the evidence. 

48 The point at issue between the parties concerning the interpretation of those provisions was, whether, given the definitions to 
which I have referred, it was necessary for the applicant at first instance to establish that there was a contract of employment at 
first instance, by virtue of the accepted tests.  That is, the Commissioner had to determine whether jurisdiction was conferred 
by virtue of the amended definition of “employer” and by virtue of the definition of “industrial matter” in s7 of the Act without 
going to the ordinary concepts of the common law to establish whether these were contracts of service. 

49 The interpretation of “employer”, it was submitted, from the CFMEU’s point of view, should not be effected by that latter 
method because to do so would offend the principle that words in a statute should all be given meaning because they have 
meaning, and that should be the imputed intention of Parliament.   

50 There is, however, no doubt, applying the plain words of the definition of “employer”, that a labour hire agency is and remains 
an “employer” as defined when it arranges for an employee to do work for another person, even though the employee is 
working for the other person under an arrangement between the agency and the other person. 

51 The core of the issue was whether an “employee” is confined in its definition to a person who is a party to a contract of service 
with the agency, and whether the appellant had established at first instance that there were contracts of service, before 
jurisdiction could be found to exist. 

52 The Full Bench was taken to the Second Reading Speech of the Minister (Hansard of WA Parliament, Tuesday 9th February 
2002, p. 7521) where he said:- 
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“The definition of what constitutes an employer for the purposes of the Industrial Relations Act is integral to the 
jurisdiction of the Commission.  There’s been a growing concern that the labour hire industry has not been 
adequately regulated by awards and by the industrial relations system in general.  To ensure that the Commission 
has the power it properly requires, the bill makes it explicit that an employer also includes labour hire and group 
training organisations.” 

53 It was submitted that in the interpretation of the Act and by the application of s18 of the Interpretation Act 1984 (as amended), 
the Full Bench was entitled to use that extrinsic material. 

54 The Commissioner at first instance placed weight on the following words in the definition, “… being a person who is a party 
to a contract of service with the agency or organisation”. 

55 The Commissioner concluded that, even if there were a labour hire agency one still had to apply all of the previous tests to 
establish that there was an employee under a contract of service. 

56 The submission for the CFMEU, by Mr Borenstein, was that, if that were correct, there was simply no point in the amendment.  
To so find it was submitted, would be contrary to the well known principle that when one is interpreting a statute one gives all 
parts of it a meaning (see Project Blue Sky Inc and Others v Australian Broadcasting Authority [1998] 194 CLR 355). 

57 Thus, in order to comply with that principle, it was submitted that the definition of employer in s7 of the Act should be 
interpreted as follows.   

58 Taking into account the nature of the labour hire industry, the essence of it is that the entity which engages the worker is not 
going to be the entity which benefits directly from the actual work which the worker does.  Therefore, in the sense that it is not 
the entity that requires the work for its own purposes, but rather benefits from the fact that the people it engages work for 
another and it receives payment for that work, as a labour hire agency it remains the “employer” as defined. 

59 The purpose of the amendment, therefore, it was submitted, is to require a tribunal which is considering a matter involving a 
labour hire agency to take account of that characteristic of the labour hire industry because it cuts across “traditional analyses”.  
That is, it cuts across the traditional analyses which have been applied to employer and employee relationships. 

60 It followed, so the submission went, that even if there were no day to day control or control of the actual work being done by 
the workers out on the building sites by Tricord, as in this case, then that was of little consequence and did not detract from the 
fact that there was otherwise a contract of service, as I understood the submission for the appellant. 

61 On a fair reading of the amended definition of “employer” in s7 of the Act, giving the words their natural meaning, the effect 
of the definition is that once there is a contract of personal service between an “employee” as defined and a “labour hire 
agency” as defined, then there is an “industrial matter” if it is raised in the Commission, because a labour hire agency is, by 
definition, an “employer”.  For the respondent, it was submitted that the opposite approach, which was the approach taken by 
the Commissioner at first instance, was the correct approach. 

62 Further, because a “labour hire agency” is defined to mean a person or entity that conducts a business of the kind commonly 
known as a labour hire agency, then it is obvious from the terms of the Act that when a person hires out employees to do work 
it will not normally control what they do on site, or in the workplace otherwise, on a day to day basis.  That is because the 
essence of the hiring out is that the hirer has the benefit of their labour and the necessary need to direct them in their work. 

63 If, however, that meaning is not clear from the plain words of the amendment, which, as I have held, is the case, then resort to 
the extract from the Second Reading Speech of the Minister (op cit) makes it perfectly clear.   

64 For those reasons, I find that the lack of day to day control over an employee by a labour hire agency is no obstacle to a 
finding that there is a contract of service between the agent and an employee. 

65 What the definition, as amended, means in its reference to labour hire agencies as employers, is, I think, clear.  Once a labour 
hire agency, as defined, arranges for an employee to do work for another person, that agency is an employer as defined.  The 
agency is an employer of that person, even though the employee is working for the other person, the hirer, under an 
arrangement between the agency and the other person, the hirer. 

66 To “arrange” is defined, most relevantly, to mean “to come to an agreement or understanding regarding”.  An arrangement is 
most relevantly defined to mean “1. the act of arranging. 2. the state of being arranged. … 4. a final settlement; adjustment by 
agreement”.  (see The Macquarie Dictionary, (3rd Edition)). 

67 In my opinion, the most apposite definition in this case was that an arrangement is an agreement or understanding, that is the 
hiring may be achieved by an agreement or an understanding which arguably is something less than an agreement or contract.  
However, The Oxford Dictionary defines “understanding” most appositely as “an agreement of an informal but more or less 
explicit nature”.  That, of course, ties in with the view I have just expressed of what an understanding is.  In other words, 
something short of an agreement to hire is sufficient, an arrangement being something less than an agreement on those 
definitions. 

68 However, a labour hire agency which arranges for an employee to do work for another person only employs a person and that 
person is only an employee of the agency if she/he is a “person who is a party to a contract of service with the agency …”.  
That is a particular and specific definition of “employee” for the purposes of employment by a labour hire agency.  In my 
opinion, it constitutes a particular definition of employee different from the general definition of “employee” in s7 of the Act 
and peculiar to a labour hire agency’s employment relationship with its employee.  Thus, under the extended definition of 
employee, unless a labour hire agency hires a person’s labour out to another person, the hirer, then the first person, the worker, 
is not an employee of the labour hire agency.  Second, the worker is certainly not an employee of the labour hire agency unless 
both are parties to a contract of service.   

69 Those words are clear, and they have a necessary meaning.  Resort to the Second Reading Speech cannot, in my opinion, alter 
that interpretation because the interpretation is consistent with the objects sought to be achieved by the amendment to the 
statute, as expressed by the Minister in the Second Reading Speech. 

70 The interpretation which I hold applies is not only clear, but, in addition, the words obviously exist to make it clear that an 
employer cannot be an employer if she/he/it is purporting to hire out the work of an independent contractor.  That in its terms 
is simply not possible.  Further, in that case, the person arranging the hiring, the labour hiring agency, would most probably be 
an agent for the hire of the independent contractor. 

71 Such an interpretation also fits with the definition of “employer” in s7 of the Act, read as a whole.  The amended definition 
clearly sets out to remedy the problems identified by the Minister in his Second Reading Speech and does so by ensuring that 
no dispute can arise where an employee is specifically defined in the definition, and I paraphrase, hired out to do work for 
another person. 
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72 The worker is by definition still the employee of the labour hire agency and the agency is his employer provided that she/he is 
a party to a contract of service with the labour hire agency.  That is a sine qua non of the matter being an “industrial matter” in 
those paragraphs of the definition of “industrial matter” which might be said to require the existence of a contract of service.  
(Some, of course, do not). 

73 Obviously, therefore, for the reasons which I have expressed, whether Mr Bartley and Mr Fowler were persons party to a 
contract of service should be determined without any reference to their relationship with the hirer, Hanssen, because that does 
not affect the existence of the contract of employment between Tricord and Messrs Fowler and Bartley.  That means that any 
question of day to day control by the hirer is irrelevant.  It follows that, in order to determine whether there is a contract of 
service, it must be decided according to ordinary common law precepts and concepts. 

74 For those reasons, it has been established that the Commissioner erred in finding as it did in this respect, and that there was 
jurisdiction to that extent, accordingly. 

Were Mr Bartley and Mr Fowler Employees of Tricord? 
Principles 
75 The next question is whether Mr Bartley and Mr Fowler were employees of Tricord or not?  In particular, a question arises 

whether they were independent contractors, instead. 
76 Both sides of the bar table made contentions in relation to this question.   
77 There were references to the well known authorities of Hollis v Vabu Pty Ltd (op cit), Stevens and Gray v Brodribb Sawmilling 

Co Pty Ltd [1985-1986] 160 CLR 16, as well as Building Workers Industrial Union of Australia and Others v Odco Pty Ltd (op 
cit) and Accident Compensation Commission v Odco Pty Ltd (HC) (op cit).  Importantly, too, there was reference to Drake 
Personnel Ltd and Others v Commissioner of State Revenue (CA) (op cit) and Country Metropolitan Agency Contracting 
Services Pty Ltd v Slater and Another (2003) 124 IR 293 (Workers Compensation Tribunal of South Australia) (Jennings J, 
Cawthorne, and McCusker JJ).  The latter four cases are labour hire agency cases. 

78 I note that the Full Bench of this Commission has considered and followed Hollis v Vabu Pty Ltd (op cit) and Stevens and 
Gray v Brodribb Sawmilling Co Pty Ltd (op cit) in a large number of cases, including United Construction Pty Ltd v Birighitti 
(2002) 82 WAIG 2409 (FB) (and see also United Construction Pty Ltd v Birighitti (2003) 83 WAIG 434 (IAC)). 

79 The following principles apply (see United Construction Pty Ltd v Birighitti (FB) (op cit) and the cases cited therein at 
pages 2414-2415) by way of ordinary common law concepts. 

80 Whether a worker is an “employee” within the meaning of the Act is a mixed question of fact or law.  In considering a contract 
of employment, the ascertainment of the terms of the contract and the correct inferences to be drawn from those terms, are 
questions of fact.  Whether or not the relationship arising from those terms is an employment relationship is a question of law. 

81 Further, the nature of a contract of employment is to be ascertained from its terms, except when the terms are ambiguous or 
when they are a sham. 

82 An express term in a contract indicating the nature of the relationship created by it will carry weight.  This is especially true if 
the contract and the relationship are otherwise ambiguous. 

83 However, a statement in a contract categorising the relationship as either one of employment or not, does not determine the 
issue. 

84 The parties cannot alter the substance or true nature of their relationship by such an express term.  Of course, if the expressed 
intention of the parties is a sham, or the evidence clearly establishes that the term categorising the relationship is misleading 
and contrary to the established facts, then the term will be ineffectual (my emphasis). 

85 I would add that the approach to determining the matter, on all of the facts, is well settled. 
86 In distinguishing whether an employment relationship exists, there is no single test to be applied.  The correct approach is to 

consider a wide range of indicia which is what I will do in this matter. 
87 The control test, of course, remains significant (see Hollis v Vabu Pty Ltd (op cit) and Stevens and Gray v Brodribb Sawmilling 

Co Pty Ltd (op cit)), but it is not itself sufficient to conclusively determine the nature of the relationship.  I do not read any of 
the reasons for decision in United Construction Pty Ltd v Birighitti (IAC) (op cit) to say different, and, in particular, not that of 
Hasluck J (at page 441, paragraph 62). 

88 It is fair to say that the courts engage in balancing a number of factors when determining such question (see United 
Construction Pty Ltd v Birighitti (FB) (op cit) at pages 2414-2415, citing Hollis v Vabu Pty Ltd (op cit) and Stevens and Gray v 
Brodribb Sawmilling Co Pty Ltd (op cit)) (see also Augustyn v Vistadale Pty Ltd as trustee for the Ranger Family Estate t/a 
Ranger Contracting (2002) 82 WAIG 939 (FB)). 

89 However, a considerable amount of discretion is obviously left in the hands of the court determining the issue, and this should 
not be forgotten. 

90 There are a number of factors, which do not constitute an exhaustive list, which can be taken into account in these matters.  
None is necessarily determinative of the question on its own. 

91 These include the mode of remuneration, the provision of benefits usually provided to an employee, such as holiday pay, sick 
leave, long service leave, superannuation and PAYE tax, accident insurance cover, perhaps workers’ compensation, whether a 
worker generates and can sell goodwill, whether a worker is part and parcel, that is an integral part of the business of the 
notional employer, whether the worker can delegate or contract out his contractual obligations to the notional employer, 
whether tax is deducted, and whether the employees provide equipment.  Further, these indicia include whether the worker is 
in business on her/his own account.  The list, as I have recounted it above, is not exhaustive and includes, too, such things as 
the skilled nature or otherwise of the work performed. 

92 I refer to the following other principles.  I do so because as Gleeson CJ said in Connelly v Wells (1994) 55 IR 73 at 74 (CA 
NSW):- 

“Where the relationship between two persons is founded in contract, the character of the relationship depends on the 
meaning and effect of the contract.  In the absence of a suggestion that a contract was varied after it was originally 
made, its meaning and effect must be determined as at the time it was entered into.  If the contract is in writing then 
the court would is considering the nature of the relationship between the parties is directed to an examination of the 
terms of the written agreement in light of the circumstances surrounding its making”. 
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93 I would add to that as McCusker DPJ did in Country Metropolitan Agency Contracting Services Pty Ltd v Slater and Another 

(op cit) at page 309, the following passages from the reasons of the majority in Hollis v Vabu Pty Ltd (op cit):- 
The first passage states (at 33 [24]; 87):- 

“. . . It should be added that the relationship between the parties, for the purposes of this litigation, is to be found not 
merely from the contractual terms.  The system which was operated thereunder and the work practices imposed by 
Vabu go to establishing “the totality of the relationship between the parties; it is this which is to be considered:  
Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR 16 at 29”. 

94 The second passage from Hollis v Vabu Pty Ltd (op cit) refers with approval to TNT Worldwide Express (NZ) Ltd v 
Cunningham [1993] 3 NZLR 681 at 692 and reads as follows:- 

“… There, an “owner-driver” vehicle courier employed under a standard form contract was held to be an 
independent contractor.  One term of the contract stated that “THE relationship between the Contractors and the 
Company is and shall be for all purposes that of independent Contractor and neither this Agreement nor anything 
herein contained or implied shall constitute the relationship of employer and employee between the parties”.  
Although such terms are not of themselves determinative, as parties cannot deem the relationship between 
themselves to be something it is not, (see R v Foster; ex parte Commonwealth Life (Amalgamated) Assurances Ltd 
[1952] 85 CLR 138 at 150-151; Adam v Newbigging (1888) 13 App Cas 308 at 315; ex parte Delhasse; re 
Megedand (1878) 7 ChD 511 at 526, 528, 532) (see also TNT Worldwide Express (NZ) Ltd v Cunningham at 
page 699):  “The proper classification of a contractual relationship must be determined by the rights and obligations 
which the contract creates, and not by the label the parties put on it”, this term was held to summarise the 
relationship between the parties accurately.  Casey J pointed out that the contract contained terms which suggested 
“each party was generally trading off benefits under one relationship for perceived advantages under the other 
(at 695). 

95 I wish to make an observation about Hollis v Vabu Pty Ltd (op cit). 
96 The Commissioner distinguished that case on the basis that it related to couriers who were all employed by one company, 

namely Hollis.  However, it cannot be distinguished on that basis because, if there was a contract of employment in this case, 
the only such contract which was by the definition of the “employer” in s7 and as a matter of fact and law, between Tricord 
and Messrs Bartley and Fowler, just as there was only one contract of employment between the couriers and Hollis.  There is 
no distinction to be made on the basis that there was a subsequent hiring out not subject to any contract of employment. 

97 Further, both Stevens and Gray v Brodribb Sawmilling Co Pty Ltd (op cit) and Hollis v Vabu Pty Ltd (op cit) are authority for 
the principles which apply to the determination whether a contract of employment exists considering the totality of the 
circumstances and whether they are exactly similar in fact is not to the point.  The Commissioner erred in making such a 
distinction in this case. 

The Contracts and Guidelines 
98 In this case, I turn first, as the parties did, to the guide and the written contracts.   
99 It is not contended that the terms of the contracts extend or extended beyond the written record. 
Some Further Principles 
“Independent Contractor Agreements” 
100 The first two written contracts are the contracts between Mr Bartley and Mr Fowler, respectively, and Tricord and executed by 

the parties.  Mr Fowler’s contract is dated 12 June 2002 and appears at pages 162-164 (AB).  Mr Bartley’s contract is dated 
16 June 2003 and appears at pages 157-160 (AB).   

101 A set of requirements, terms, conditions and prohibitions contained in a document called the “Guide” and with it other clauses 
which, in fact, form part of the contract between Tricord  and Messrs Fowler and Bartley and bind the “contractors”, and 
Tricord, and in this case Mr Bartley and Mr Fowler in particular, appear at pages 141-150 (AB). 

102 Both agreements between Mr Bartley and Mr Fowler, respectively, and Tricord are entitled “Independent Contractor 
Agreement”. 

103 Those contracts clearly describe Mr Bartley and Mr Fowler as contractors.  Recital B is even more definite and provides (see 
page 158 (AB)):- 

“The Contractor is a self-employed individual, carries on an independent business and provides labour services”.  
(my emphasis) 

(However, it is to be noted that that provision acknowledges solely and unequivocally that the “contractor” provides nothing 
but “labour services”. 

104 Amongst the definitions in part 1 (page 158 (AB)) “Engagement” is defined to mean “the engagement of the Contractor as an 
independent contractor of the Company under this Agreement”.   

105 “Work” is defined to mean “work which the Company refers, or makes available, to the Contractor on a day to day basis 
(“Daily Hire Basis”) as part of the Engagement”. 

106 Part 3 - Term (page 158 (AB)) reads as follows:- 
“The Engagement will commence on the date of this Agreement and will expire when terminated by either the 
Company or the Contractor in accordance with the provisions of this Agreement.” 

107 Part 4 – Contractor’s Duties (page 159 (AB)) reads as follows:- 
“During the Engagement, the Contractor must: 
(a) consider and may, at its direction, accept and agree to undertake such Work as is referred by the Company 

from time to time; 
(b) comply and act in accordance with the provisions of the Guide; and 
(c) comply with the laws of Western Australia and where relevant of each of the other States and Territories of 

Australia. 
If the contractor accepts and agrees to undertake Work referred by the Company, the Contractor will carry out such 
Work in a timely and professional manner using such professional skills as are necessary to complete the Work 
appropriately with a high standard of workmanship.  The Contractor will provide tools of trade and ancillary 
equipment as required for such work.” 
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(That part, importantly requires the “contractors” to comply and act in accordance with the guide which includes the 
guidelines). 

108 It is to be noted that the company does not guarantee to provide work to the “contractor” (see part 5 – Company’s Obligations, 
page 159 (AB)) but, by clause 5, says that it will use its reasonable endeavours to refer appropriate work to the contractor as 
and when the company sees fit. 

109 By part 6 – Fees (page 159 (AB)) Tricord undertakes to pay “fees” to the “contractor” for all work undertaken by him and 
payable in accordance with the Guide.  The payment must be based on a flat hourly rate, as agreed by Tricord and the 
“contractor” on a case by case basis; and must be based on “the actual on-site hours taken by the Contractor to undertake the 
Work (excluding all time spent on breaks and meals)”. 
(I note that this, the actual contract and not an agreement to contract contains no provision for remuneration by job price and 
only remuneration by an amount calculated at a flat hourly rate). 

110 It can be reasonably assumed that the agreement to contract was superseded by the independent contractor agreement and that 
the mode of payment is as the latter prescribes. 

111 The “contractor” is prohibited by part 7 – Non-Competition (page 159 (AB)) from directly or indirectly being engaged, (I 
paraphrase), with a competitor of the client “during any Work” as defined. 

112 Part 8 – Termination (page 159 (AB)) provides for Tricord or the “contractor” to terminate work or the engagement on one 
hour’s notice to the other. 

113 Part 9.1 – Parties’ Relationship (pages 159-160 (AB)) reads as follows:- 
“The relationship between the Company and the Contractor is that of principal and contractor.  The Company may 
assign the benefit of this Agreement to any subsidiary of the Company. 
Nothing in this Agreement will be taken as constituting the Contractor an employee or servant of the Client or the 
Company or any of its subsidiaries.  The Contractor will not represent himself as being an employee of the 
Company at any time, or as being in any way connected with the business of the Company unless he is doing Work 
for the Company.” 

114 By part 9.2 – Contractor indemnifies the Company in certain respects (page 160 (AB)).  The contractor is required to 
indemnify the company against actions, suits, claims, etc, arising out of or referrable to the contractor’s wilful acts or 
negligence (I paraphrase), and against all injury, loss or damage sustained by her/him while attending to the performance of 
her/duties under or incidental or preparatory to the agreement, unless the injury, loss or damage is caused by any wilful or 
negligent act or omission of the company, that is Tricord, its officers, servants or agents. 

115 Part 9.2(c) is of interest.  An interesting question arises about its validity, which was not ventilated at first instance or on the 
appeal. 

The Agreements to Contract 
116 In addition, both gentlemen signed documents called “Agreement To Contract”, and I reproduce Mr Bartley’s such agreement 

hereunder in full (see page 154 (AB)):- 
“Hereunder let TRICORD PERSONNEL be read as TRICORD PERSONNEL AND/OR ASSOCIATED 
CLIENTS. 
I, the undersigned, have read and understood the Personnel Contracting Guide, and: 
1. I acknowledge and agree that there is no relationship of Employer-Employee with TRICORD PERSONNEL 

and that TRICORD PERSONNEL does not guarantee me any work.  I am self-employed and, as such, I am 
not bound to accept any work through TRICORD PERSONNEL. 

2. I hereby agree to work for the agreed flat rate per hour for actual on-site hours or the job price to be agreed. 
3. I hereby agree that TRICORD PERSONNEL has no responsibility or liability to me except that I am 

guaranteed to be paid the agreed hourly rate for actual on-site hours or the agreed job price for work 
completed. 

4. I hereby agree that I have no claims on TRICORD PERSONNEL in respect of Holiday Pay, Sick Pay or any 
similar payment. 

5. It is agreed that I must carry out all work that I agree to do through TRICORD PERSONNEL in a 
‘workmanlike’ manner and TRICORD PERSONNEL is hereby indemnified against faulty workmanship.  
All faulty work will be made good. 

6. I hereby agree to supply my own personal tool kit, safety gear or any necessary ancillary equipment 
required.  I have no claim on TRICORD PERSONNEL in respect of the above.” 

117 This document is dated Friday, October 2001 (sic). 
118 It is to be noted again that Mr Bartley is said to be self employed in that agreement also, and inferrably, Mr Fowler signed an 

agreement in the same terms.   
119 The “Independent Contractor” contracts with the two men both expressly refer to and prescribe that the persons who sign the 

contracts, as Mr Bartley and Mr Fowler did, are “bona fide, self-employed, independent contractors in their own right” (see 
clause 1, page 141 (AB)). 

120 The contracts also prescribe Tricord’s obligation to pay to the contractors the flat rate per hour agreed between them for hours 
on site to be agreed between them.  There is also a reference to job price agreed but that does not appear, as I observe, in the 
actual agreement. 

THE GUIDE 
Introduction 
121 Clause 1, Personnel Contracting, (see page 141 (AB)), which is described as the Introduction to the Guide, reads as follows:- 

“This guide explains our Personnel Contracting system and will help you understand our obligations to you and 
your obligations to Tricord and its clients.” 
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122 The guide is a clear expression of directions given to and requirements made of and the obligations and rights of the parties.  

(See part 4 of the independent contractor contracts referred to above). 
123 Clause 1 – Personnel Contracting, of the Introduction to the Guide (page 141 (AB)) reads as follows:- 

“Tricord Personnel is a Personnel Contracting agency, supplying a flexible and efficient labour force for clients 
with personnel requirements.  The contractors we supply to our clients are not employed by Tricord but are bona 
fide, self employed, independent contractors in their own right.  It is our aim to attract productive and highly 
motivated individuals to work through our agency.” 

124 That clause clearly announces that the business of Tricord is to supply a flexible and efficient labour force for clients with 
personnel requirements, no more and no less.  It might properly be read as Tricord supplying its labour force members to the 
client because that is what the contracts require and effect.  Unequivocally, of course, the contract contains the terms of the 
Guide and they bind the parties. 

125 Clause 2 – Contracts, of the Introduction to the Guide (page 141 (AB)), reads as follows:- 
“All Tricord contracts are daily hire and no legal employment status exists.  This means that you have legal control 
of yourself as a self-employed person. 
Tricord assists by administering the contracts between Tricord and the client and Tricord and you (the contractor).  
There is no contract between you and the client with whom you are working.” 

126 The following should be noted in that clause. 
127 The clause recites that whilst all “Tricord contracts” are “daily hire”, no legal employment status exists.  Thus, as it purports to 

say that the other party ((ie) the “contractor”) has legal control over her/himself and is a self-employed person.  As I read the 
whole of the clause, Tricord recites that it assists by administering the contracts between Tricord and the worker and between 
Tricord and the client.  In the same paragraph, too, and in the same breath, that clause recites “There is no contract between 
you and the client with whom you are working” (my emphasis).  Thus, the contract itself, of which the Guide is part, in its own 
terms, recites the reality.  If however, the guide and guidelines are not part of the contract they are binding on Tricord and 
Messrs Bartley and Fowler in any event.  I have already explained why that is so, above. 

128 There was no contract of any description, whether employment or independent contract, between Mr Bartley and Mr Fowler, 
respectively, and Hanssen, and there never was.  As it says, there are two contracts, one between Tricord and Mr Bartley and 
Mr Fowler, and one between Tricord and the client, Hanssen. 

129 Clause 3 - Benefits of the Introduction to the Guide (page 141 (AB)), reads as follows:- 
“By participating in Tricord’s Personnel Contracting arrangement you receive the benefits associated with being an 
independent contractor.  You can choose to accept or reject work and thereby maintain control.  This arrangement 
endeavours to maintain the independence and self-employed status of bona fide contractors who do not wish to be 
bound by the constraints of the wages system. 
Tricord attempts to keep our contractors working.  Having registered with Tricord, you benefit by being available to 
meet the contracting requirements of our clients.” 

130 That clause again asserts the status of Mr Bartley and Mr Fowler as independent contractors, and it is expressly said that they 
can choose to accept or reject work “and thereby maintain control”.  Certainly, too, there is advice that the level of work 
available through Tricord varies in accordance with the demand from its clients (see guideline 1, page 142 (AB)). 

The Guide – Guidelines – Mandatory Requirements 
131 I now turn to that portion of the Guide (see page 142 (AB)) which is headed “Guidelines”.  In fact, on a fair reading, they are 

not guidelines, and, indeed, are prescribed not to be guidelines at all, but are prescribed to bind the workers to meet the 
requirements of them, to perform the duties prescribed by them, and to comply with the directions, instructions and 
prohibitions contained therein.  (Part 4(c) of the Independent Contractor Agreement” provides that “the Contractor must (my 
emphasis) comply and act in accordance with the provisions of the Guide” (which includes the guidelines).  That is quite 
unequivocal). 

132 Further, even if the Guide is not part of the contract, it provides, inter alia, a set of written commands and directions by which 
the “contractor” by part 4 of the Independent Contractor Agreement binds her/himself to compliance.  Mr Bartley and 
Mr Fowler did so. 

133 Guideline 1 – Acquiring Work – provides as follows:- 
“Having completed the interview and registration process, you are recorded in our database as being available.  We 
will endeavour to find you work.  It is advantageous to KEEP US INFORMED of your availability. 
Our business supplies contractors on an as-needs basis.  Therefore, the level of work available through Tricord 
varies in accordance to (sic) the demand from our clients.  We have no control over this and for this reason, we 
cannot guarantee provision of work.  
We are looking for efficient and motivated personnel who are reliable and consistent.  It is your responsibility to 
ensure that we know you are, or soon will be, out of work and available for further work – KEEP US INFORMED.” 

134 Guideline 2 - Accepting Work (page 142 (AB)) reads as follows:- 
“Personnel Contractors are advised of the rate of payment prior to him/her accepting an offer of work.  It is your 
right to accept or decline any work offered to you.  When a work contract is accepted by you there is a contractual 
obligation for you to fulfil the requirements of that position.” 

135 It is to be noted that that guideline advises that, when a “work contract” is accepted by the contractor, there is a contractual 
obligation that the worker fulfil the requirement of that position.  That, of course, is a contractual obligation to Tricord and to 
no-one else. 

136 Workers are also required to advise Tricord if they have accepted work and are then unable to attend (see guideline 3 - 
Attendance, page 142 (AB)). 

137 Guideline 4 - Clothing and Equipment (page 142 (AB)) prescribes the following duties of workers, the “contractors”:- 
(a) To be appropriately dressed for work and for the circumstances in which she/he is working. 
(b) To supply all relevant work-wear and to be neat, clean and tidy at all times. 
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(c) To provide a tool kit, as is necessary for the performance of “your profession or trade”. 
(There is a caveat, too, that “the contractor” is responsible for his/her tools and equipment). 

138 Guidelines 5 - Advising Hours Worked (page 143 (AB)) requires the worker to report to Tricord or provide it with the 
following information, namely the days worked, the hours worked per day, and the client’s name and job address, observing 
“If we do not receive your details we cannot pay you” (my emphasis). 

139 Guideline 6 - Payment (page 143 (AB)) provides the method of payment of the worker each Tuesday by Tricord, and reads as 
follows:- 

“Each Tuesday, payments to contractors are processed and electronically transferred to your bank account.  The 
funds will be available for drawing against by Thursday morning.  It is essential that you have a bank account to 
receive payments.  A summary of your payment details will be mailed to you.” 

140 Guideline 7 - Minimum Hire Payments (Short-Term Work) (page 143 (AB)) prescribes that the contractors must be paid by 
the hirers a minimum amount of four hours pay per day, and that is impliedly whether they do four hours work or not. 

141 By guideline 8 - Taxation (page 144 (AB)) Tricord binds itself to deduct monies from the remuneration which it pays to the 
workers, in order to pay PAYG tax and that requires the supply of a tax file number.  The putative contractors in this case 
bound themselves to authorise these deductions.  (I refer to the correspondence with the Australian Taxation Office reproduced 
above, also). 

142 Guideline 9 - Work Place Difficulties (page 144 (AB)) reads as follows:- 
“Please inform us of any difficulties or problems experienced on site.  Such difficulties could range from 
personality clashes with client staff or other contractors, unsafe work practices, etc.  In these circumstances 
telephone Tricord immediately and we will do everything possible to rectify the problem quickly and effectively.  
Tricord is at hand to assist you and the client to achieve a quality working relationship.” 

143 Guideline 10 - Unions on Site (for union members only) (page 144 (AB)) deals with the role of union officials on site, and 
says that if a union official is not acting in their best interests that the “contractors” should call Tricord immediately. 

144 By guideline 11 - Insurance (page 144 (AB)) “contractors” are required to carry their own public liability insurance, although 
they may do so by virtue of an insurance scheme arranged by Tricord which can deduct the amounts of the premium required 
to be paid from the remuneration of the “contractors”. 

145 Guideline 12 - Privacy (page 145 (AB)) sets out the privacy entitlements of persons, including the putative contractors. 
146 Guideline 13 - Discrimination and Equal Opportunity (page 146 (AB)) deals with matters of discrimination and equal 

opportunity, again, inter alia, asserting that the workers are contractors not employees.  However, Tricord by the guidelines, 
requires the workers, if they are suffering harassment or discrimination, not only to inform the supervisor where they are 
working, but also to inform Tricord of the situation.  Tricord agrees, in the Guide, that it will act on any such inquiry or report 
by conducting an immediate investigation and will take appropriate action. 

147 At page 147 (AB) part of the Guide deals with matters of occupational health and safety, and, in its relevant parts, reads as 
follows:- 

“Tricord is committed to making the work place safer and your safety at our client’s business is of paramount 
importance. As an independent contractor, you are primarily responsible for your own safety on site. However, this 
certainly does not mean that you are expected to work in unsafe conditions. 
Expect to receive safety information and a specific safety briefing at each site where you are working. If no formal 
safety briefing is given, you should make inquiries with the supervisor. If you are required to use machines in your 
work you must make sure that you have been fully instructed on safety issues. 
If at any stage you are concerned with any practise you find to be dangerous to yourself or others, immediately 
report the problem to your supervisor or our client.  Should you receive no help from the client, call Tricord and we 
will be able to assist. 
As a contractor, you have responsibilities to ensure your own safety and health, and avoid adversely affecting the 
safety or health of any other person.  You could be held personally liable for injury caused through your negligent 
actions.  You have a responsibility to be alert to unsafe practices and ask questions when in doubt.  Even if asked, 
do not do anything you feel is unsafe.  Contact Tricord if you have concerns.” 

148 The workers who are described as contractors are, also in the Guide, given specific directions to wear safety boots, hard hats, 
goggles, safety glasses, ear protection in certain circumstances, gloves, eye protection and breathing protection (see page 147 
(AB)). 

149 There are also specific instructions in the same document about the use of compressed air, electricity, manual handling and 
lifting, particularly safe lifting, fire equipment and control, ladders and “housekeeping” ((eg) matters such as slippery floors, 
etc) (see pages 148-150 (AB)). 

150 Significantly, consuming alcohol or being directly under the influence of alcohol or using drugs is strictly prohibited in and by 
the guide (see page 149 (AB)). 

151 There is another clause which relates to the reporting of their medical conditions by “contractors” to Tricord (see page 149 
(AB)). 

152 There is also a prescription (see page 150 (AB)) that practical jokes and horseplay are strictly forbidden. 
153 Tricord also prescribes, in the guidelines, that it is every person’s responsibility to report accidents or potential causes of 

accidents to their supervisor immediately (see page 150 (AB)).  There is also a requirement that they report injuries to Tricord 
noting that “Failure to report injury may stop or delay a claim for compensation”. 

154 On a fair reading of the contract as a whole, including the guidelines, it is not a contract between an independent contractor 
and a principal.  In and by its own terms, there is no contract between Mr Bartley, Mr Fowler and Tricord’s client.   

155 The business of Tricord is to provide the labour of the persons who enter into a contract with it to do so, to the clients.  The 
clients, in turn, enter into another contract with Tricord, for the provision of payment of that “labour force”. 

156 The workers are sent where Tricord wishes to send them as casual workers according to the terms of the contract.  The contract 
also prescribes in detail required behaviour on the part of the contractor in safety and a large number of other matters, as my 
analysis of the contracts above makes clear. 
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157 The contract and various documents prescribe the methods of payment by Tricord and requires the contractor to open an 

account for those purposes to be effected.  The contract and various documents which form part of the contract require the 
contractor to provide his labour, trade and tools, but no capital contribution.  It gives the worker the right to decline an offer of 
work.  It requires the worker to report his days worked, hours worked, times worked so that payment can be achieved.  The 
only obligation to pay for the work done by a “contractor”, and, in this case, by Mr Bartley and Mr Fowler, lies and lay under 
the contract with Tricord.  Certainly, it did not and does not lie with any client, and, in particular, in this case, Hanssen.  The 
amount of remuneration or “fee” payable is agreed between Tricord and the “contractors” and is payable for the hours worked 
which is consistent in mode of payment and calculation of payment with that of the mode and calculation of the payment of an 
employee.  Further, the putative contractor provides only his labour and his trade tools, as the contract prescribes. 

158 On a fair reading of the contracts as a whole, there is little, except the bald statements made, to indicate that Mr Bartley and 
Mr Fowler were independent contractors to Tricord. 

159 I will deal with these matters later in more detail in these reasons. 
The Tricord Personnel Contracting Agreement – Tricord and Hanssen 
160 It is necessary to consider the Tricord client contract made between Hanssen and Tricord on 5 November 2002 (see page 171 

(AB) and exhibit B9).  The personnel contracting agreements ensure that the parties are bound by the terms of business which 
appear at pages 171-172 (AB) and this is the contract binding Hanssen and Tricord. 

161 In its terms, headed “Terms of Business” (page 172 (AB)), the following appear. 
162 Clause 1 - The Benefits (page 172 (AB)) provides that Tricord provides the client with a full workforce management service, 

catering for short and long term contractor requirements.  In fact, Tricord does more than provide a management service, it 
actually provides the “labour force” to a hirer, as Tricord acknowledged, and as clause 1 of the Introduction to the Guide 
(page 141 (AB)), and quoted above, clearly and unequivocally expresses. 

163 Clause 2 - Health and Safety (page 172 (AB)) is significant and reads as follows:- 
“The client must comply with all applicable workplace health and safety laws, codes and standards applicable to the 
contractor. 
Tricord Personnel may, without payment of compensation, without giving prior notice and without prejudice to any 
other rights or remedies of Tricord Personnel, withdraw a contractor from an unsafe workplace until Tricord 
Personnel is satisfied that any risk is removed.” 

164 Very significantly, therefore, Tricord is entitled to withdraw a contractor from an unsafe workplace.  That is a major right of 
control.  There is no right of objection to that course in any of the relevant documents. 

165 Clause 3 - Charge Out Rates (page 172 (AB)) provides that Tricord contractors are provided on a daily hire basis, which is the 
fact.  That charge-out rate is at a flat hourly rate as negotiated between the client and Tricord.  By contrast I should add that 
there is a provision that the flat hourly rate payable to the worker is negotiated between Tricord and the worker, who is bound 
by it, payable and paid by Tricord.  The agreement contains no requirement that Hanssen pay Mr Bartley or Mr Fowler. 

166 Clause 4 – Direction (page 172 (AB)) reads as follows:- 
“Tricord Personnel contractors are under the client’s direction from the time they report to the client and for the 
duration of each day on the assignment.” 

167 The day to day direction of the worker is the client’s.  However, the client is required to keep a record of the hours worked and 
forward them to Tricord before 5.00pm on the Monday following the pay period (see clause 8, page 172 (AB)). 

168 By clause 9 - Payment Terms (page 172 (AB)) Tricord says that it will invoice the client on a weekly basis, and the invoiced 
charges will include the amounts due, including the agreed charge-out rates and any other charges due.  There is no provision 
for Hanssen, the client, or any client, to pay the “contractor”.  There is only a requirement to pay the charge-out rate and other 
charges by Tricord for the “contractor” labour to Tricord.  Hanssen, in this case, agreed to pay these amounts within seven 
days of invoicing.  What I think should be emphasised is that there was no contract between Hanssen, the hirer, and Mr Fowler 
or Mr Bartley as the worker, nor was it so asserted to be.  There was, however, a contract for the supply of labour between 
Tricord and Hanssen and contracts between Mr Fowler and Mr Bartley described, and I paraphrase, as a contract for services. 

No intention to enter legal relations – Hirer – “Contractor” 
169 Further, it was not at all clear even if it were asserted on appeal or at first instance, which it was not, that there was any 

intention manifested by Mr Bartley, Mr Fowler or Hanssen to enter any legal relationship with each other.  It was not 
contended that a reasonable person might so find.  There was no evidence of any written or oral contract between Hanssen and 
Bartley and Fowler, only evidence that the “contractors” labour was provided to Hanssen on a daily hire basis because and 
when they were directed by and required pursuant to their contract with Tricord to provide that labour (see the discussion of 
this question by Marshall J in Damevski v Guidice [2003] FCA FC 252 (FC FC) at page 13 of 30). 

The Agreements and all Indicia – The Evidence 
- Entering the Tricord Agreement 
170 There was some issue taken about the manner in which Mr Fowler came to enter into his agreement with Tricord.  Mr Fowler 

came to a Hanssen site to look for work and asked a supervisor about work.  The supervisor told him that there was work, but 
that he had to go through Tricord.  Accordingly, Mr Wieske, the Tricord manager, who had been contacted, came out and 
signed Mr Fowler up on site.  I have already referred to the agreement.  Mr Fowler then commenced work. 

171 Mr Bartley entered the agreement directly through Tricord and not through anyone on site. 
172 In my opinion, it does not matter that Mr Fowler was directed to Tricord by Hanssen.   
173 The fact is that his contract was with Tricord and he had none with Hanssen.  The question is what was the nature of the 

contracts? 
Skilled or Unskilled Occupation 
174 Next, an issue arose about the occupations of Mr Bartley and Mr Fowler.  That was said to be because a person was less likely 

to be an employee if he had a trade or profession with qualifications and/or skills.  Both men were labourers, but Mr Fowler 
was also a formwork carpenter and they worked in the construction industry.  However, both of them were able to construct 
formwork.  It was submitted on behalf of Hanssen that these two men were skilled.  However, in my opinion, they were not in 
the industrial sense.  They were labourers and not tradesmen insofar as any weight should be given to that at all, which I do not 
think it should, given all the rest of the criteria.  In any event, even if they were skilled tradesmen, it would not detract from the 
overall reality of the contractual relationship and the nature of the service performed pursuant to it. 
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No Contract of Employment - Hanssen 
175 Next, there was no contract of employment or otherwise between Mr Bartley and Mr Fowler and Hanssen, and, indeed, it was 

expressly excluded by the contracts between Tricord and Mr Bartley and Tricord and Mr Fowler. 
No Ability to Delegate 
176 There was no ability in Mr Bartley or Mr Fowler to delegate their work, express or implied, suggested in evidence. 
No Contribution of Capital 
177 There was no contribution of capital in any way by or on behalf of Mr Bartley and/or Mr Fowler to the hirer or to Tricord. 
No Separate Business 
178 There was no suggestion that Mr Bartley and/or Mr Fowler were conducting any business on their own accounts, save and 

except the business of making their labour available for hiring out by Tricord. 
The Nature of the Contract Between Mr Bartley, Mr Fowler and Tricord 
179 The nature of the contract clearly was this.  Mr Bartley and Mr Fowler reached an agreement that in consideration of the 

payment of remuneration they would provide services by way of labour, together with some trade tools, to Tricord, so that as 
the contract provided, Tricord could provide and supply a flexible and efficient labour force to its clients pursuant to contracts 
it entered into with them.  This was entirely and clearly the work of a labour hire agency.  Tricord provided to Hanssen 
Mr Bartley and Mr Fowler’s services as labourers and/or formwork carpenters, using sub-trade tools, as required by their 
contracts.  Their contract was one of service, by providing service to Tricord.  That service was their labour. That labour was 
then hired out. 

No Equipment Provided – Trade Tools Provided 
180 They provided no equipment, and there is no evidence that they owned any.  Mr Bartley and Mr Fowler were required to 

provide their own trade tools, but the provision of those could not mean that they were not employees. 
Goodwill 
181 There is no evidence that they built up any goodwill or that they conducted any enterprise of their own to which goodwill 

could attach. 
No Remuneration from Hanssen 
182 They were not remunerated by or entitled to be remunerated by Hanssen.  Indeed, they were remunerated by Tricord in 

accordance with their contracts, and the remuneration was agreed between Tricord and Mr Bartley and Mr Fowler, 
respectively.  They were required to provide records to Tricord of the hours of work which they had performed for clients and 
were paid by the transfer of funds by Tricord to bank accounts which they were required by Tricord to hold for that purpose. 

183 By the terms of their contracts, they agreed to be paid by Tricord, and Tricord agreed to pay them the fees agreed between 
Tricord and the two “contractors” for the work to be done based on a flat hourly rate, agreed on a case by case basis for the 
hours worked, and for all of the work undertaken by the worker (see part 6 of the contract, page 163 (AB)).  All that Hanssen 
was required to pay, and to pay to Tricord only, was what Tricord charged it for hire charges and other charges in accordance 
with the contract between Hanssen and Tricord. 

No Incorporation or Partnership 
184 Neither Mr Bartley nor Mr Fowler was said to be in partnership with anyone, let alone Tricord or Hanssen, and neither 

gentleman was said to be the director of any company involved with any of these gentlemen or concerned with his 
employment. 

Public Liability Insurance - Indemnification 
185 Certainly, the “contractors” were required to carry their own public risk insurance, but that in itself and alone is not at all 

determinative of the relationship.  That was probably a neutral factor.  Further, the purported indemnification by the 
contractors of Tricord against their own acts, inter alia, was similarly neutral.  That they could join a scheme of public risk 
insurance administered by Tricord was indicative of integration in Tricord’s organisation. 

Tax Deductions 
186 By virtue of the guidelines (see page 144 (AB)), tax deductions were made and required to be made for PAYG but not PAYE 

deductions, but this was pursuant to the Australian Tax Office ruling to which I have referred above and this indicium is 
therefore neutral. 

Mr Fowler Seeking a Higher Rate of Pay 
187 There was reference to Mr Fowler seeking from employees of Hanssen a higher rate of pay, but there was no evidence that it 

was paid.  There was no contractual entitlement to pay it, and, further, the obligation to pay and the rate of pay were matters 
purely arising out of the contract between Tricord and Mr Bartley and Mr Fowler (see page 74 (AB)).  That was not a matter 
which could have been raised and legitimately agreed between Hanssen and Mr Bartley or Mr Fowler.  That matter is simply 
irrelevant. 

The Usual Benefits of an Employee 
188 There is no evidence of the provision of the usual benefits which employees commonly enjoy, except superannuation, which 

was conceded in this case to be a neutral factor because of the extended definition of “employee”, in the superannuation 
legislation.  In fact, the independent contractor agreement, so called, contains an express renunciation of any claims against 
Tricord for “holiday pay, sick pay or any similar payment”.  Whilst that has some significance on the face of it, it does not in 
the overall scheme of things. 

Purchasing Tools 
189 There was some evidence of Mr Fowler purchasing tools from Hanssen, but the mere purchase of tools is quite indeterminative 

of any facet of the relationship. 
Mode of Payment and Quantum 
190 The mode of payment was consistent with the mode of payment to an employee.  The agreement of remuneration between 

Tricord and Mr Bartley and Mr Fowler was also so consistent.  The quantum earned depended on the rate agreed between 
Tricord and the contractor and that in turn, depended on the hours worked.  Both Mr Bartley and Mr Fowler were required to 
provide a record of these to Tricord and to nobody else, as was the client.  The fact that the payment of remuneration was made 
in the way in which it was while they were working, and that is into their accounts each Tuesday, and because the amount of 
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remuneration was agreed as it was, and was calculated as it was, is significant evidence of a modus operandi compatible with 
and consistent with the existence of a contract of service and not a contract for services. 

Choosing When to Work 
191 A great deal was made of the fact that the workers were and are under the contract able to refuse to accept work.  This, it was 

submitted, was evidence of the fact that they were contractors and not employees.  However, the ability to choose when to 
work, within reason, is also a clear and usual feature of casual employment. 

Workers’ Compensation 
192 Cover of these men under a workers’ compensation policy was rightly conceded by Mr Borenstein to be a neutral factor 

having regard to the extended definition of “worker” in the Workers’ Compensation and Rehabilitation Act 1981.  The same 
applies to superannuation obligations. 

Right to Control 
193 I now turn to the question of a right to control Mr Bartley and Mr Fowler in their work. 
194 A great deal was made of the fact that day to day direction and control of the workers performing work for Hanssen and other 

clients was given and exercised by Hanssen and other clients. 
195 However, that control is only exercised because the right to do so is expressly conferred in the contract between the client, in 

this case Hanssen, and Tricord, and, in that restricted form only.  There is and was a specific delegation to Hanssen of 
Tricord’s right of control in a limited and restricted way.  It is noteworthy that the “personnel contract” does not at all restrict 
the right of Tricord to direct and control the workers, but merely confers a right to otherwise direct or to control the 
“contractors” in the course of the work performed by them pursuant to the hiring agreement for the client, Hanssen. 

196 First, of course, having regard to the amended definition of “employer” to which I refer above, it simply does not matter that 
there was a delegation of Tricord’s right to control Mr Bartley or Mr Fowler in their day to day work including the times at 
which they worked and the hours which they worked. 

197 Second, the question is whether they were independent contractors to or employees of Tricord. 
198 Third, if I am wrong in what I say is the effect of the amended definition of “employee” in s7 of the Act, then the right to 

control and the actual control exercisable and exercised was compatible with a contract of service only and not a contract for 
services for the reasons which I now express. 

199 As I have noted above, by clause 7, the “contractor” binds her/himself and Mr Bartley and Mr Fowler bound themselves not to 
do any work referred or made available to them either directly or indirectly to provide services or be engaged with any activity 
involving clients which is competitive with any business carried on by the company or its clients. 

200 This is a restraint of trade clause which is more compatible with an employee/employer relationship than that of a 
principal/independent contractor. 

The Contents of the Guide as evidence of Control and Integration 
201 The contents of the Guide are clear evidence of a right to control and of actual control exercised by Tricord pursuant to the 

contract between Tricord and each worker, on a day to day basis, as well as generally. 
202 The contract (see pages 162-164 (AB)) specifically prescribes (Part 4) that during the engagement, that is the engagement of 

the contractor (the worker) as an “independent contractor” on a day to day basis (daily hire basis), and in a detailed manner, 
and as part of the engagement, the contractor must act in accordance with the provisions of the contents of the guide.  I have 
referred to them above. 

203 This demonstrates a great deal of actual control and power to control “the contractor”, so called, by Tricord. 
204 Thus, inter alia:- 

(a) When a work contract is accepted there is a contractual obligation on the “contractor” to Tricord to fulfil the 
requirements of the position in which she/he works (see clause 2, page 142 (AB)). 

(b) If “the contractor” is unable to attend work she/he must advise Tricord of this fact.  That is another obligation. 
(c) The contractor is directed to and required to be appropriately dressed and neat and clean and tidy, a daily responsibility.  

It is to be noted, too, that she/he is required to provide and supply all appropriate work wear. 
(d) The contractors are directed to provide such personal tool kit, as is necessary for the performance of their trade and 

calling and for which they are directed to assume full responsibility. 
(e) Clause 6 provides that they are required to be paid weekly by Tricord (part of the remuneration is the four hour 

minimum hire rate).  There is no requirement that they be paid by anyone else. 
(f) Clause 8 is a requirement by which they are bound.  That requirement is that Tricord will withhold an amount from the 

payments it makes to individual workers or contractors for taxation.  That, of course, is, as I have said, a neutral 
indicium. 

(g) Under the guidelines which bind the worker, the worker is required to report to Tricord the following:- 
(i) Difficulties or problems experienced on site, such as personality clashes with client staff or other contractors, 

unsafe work practices, etc. 
(ii) That their union representative is not acting in their best interests. 
(iii) If they have been harassed or discriminated against (see clause 13, page 146 (AB)). 
(iv) Concerns about unsafe work practices (see page 147 (AB)). 
(v) That they have a medical condition which could pose a safety problem (see page 149 (AB)). 
(vi) Any injury, accident or hazard (see page 150 (AB)). 
(There is no evidence that the clients have any say in these matters or are given any). 
That reporting obligation is far more consistent with the sort of control exercised by an employer than not. 

(h) As well, and significantly, workers are directed in the guidelines specifically about safety practices and matters, 
including, as I have said above, the wearing of personal protective equipment, clothing, ear protection, goggles, gloves, 
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manual handling and lifting, eye protection, breathing protection and safe practices in relation to compressed air, 
electricity, ladders, the use of fire equipment and housekeeping so as to prevent dangerous conditions (see pages 148-
150 (AB)). 

(These are all detailed directions and requirements relating to safety practices and other matters which arise on site or in the 
workplace.  There is no evidence that clients have any say in these matters or are given any). 

205 It is noted that the guidelines prescribed by Tricord also require compliance with smoking prohibitions in workplaces (see 
page 149 (AB))and strictly prohibit consuming or being under the influence of alcohol or using illegal drugs whilst working on 
any site.  Further, practical jokes and horseplay are also strictly forbidden.  (Those are all matters of daily discipline). 

206 What is significant is that all of these directions and requirements are prescribed by Tricord in its contract with the worker, and 
not by any client.  Thus, safety, welfare, administrative matters, matters of quantum of pay, obligation to pay, mode of 
payment, and the recording of time worked and calculation of pay are all controlled and entitled to be and actually controlled 
by Tricord.  Further, the right to terminate the hiring to the client for safety reasons and inferentially for other reasons remains 
with Tricord, which is significant evidence of control. 

207 Tricord is also able to exercise great control in that the hiring is daily, hiring only, and how long the hiring is to occur is 
governed by the labour hire agency, Tricord. 

208 All of this is evidence not only of the right to control, but a clear and actual control and direction of the workers. 
Clothing 
209 There was mention of the use of a t-shirt identifying Tricord to be worn by Mr Fowler but there was no evidence that he was 

required to.  However, not much can be attributed to that fact.  First, the workers are, as I have said, required to supply their 
own clothes.  Second, he was not required to wear it, and there was no evidence that he was.  Mr Fowler wore a safety vest 
which bore the name of Tricord on it, however. 

Time Worked 
210 Further, there was some competing contentions about who determined what times should be worked.  However, it seems to me 

that those are matters ((ie) the time at which the “contractor” should turn up to work for the hirer), which would fit within the 
delegated control conferred on the client in day to day matters on the site, or at the workplace. 

Restraint of Trade 
211 The restraint signed by Mr Bartley and Mr Fowler with Tricord, upon their working for a competitor to the client while 

working for the client, is also consistent with an employer employee contract. 
Integration in the Tricord Organisation 
212 All of that evidence is also substantial evidence of integration and evidence that they were part and parcel of the Tricord 

organisation and business. 
213 The evidence of integration of Mr Bartley and Mr Fowler in the Tricord organisation is considerable and based on the 

guidelines and the contracts which I have referred to in detail above. 
214 The parties, Tricord, Mr Bartley and Tricord, and Mr Fowler and Tricord, entered into contracts whereby they provided their 

services to Tricord for the purposes of its own business, such services then to be hired out by Tricord at a rate agreed between 
the client, Hanssen, and Tricord in this case.  They carried on no business of their own and were subject to a restraint of trade 
whilst working for a client subject to their contract with Tricord.  By virtue of their contract with Tricord, the two men were 
required to dress neatly and cleanly on a daily basis.  Their work was found for them and on acceptance of an assignment they 
were required to carry it out.  Their remuneration was agreed.  They were not entitled to work with somebody in competition 
with the client whilst performing work for the client.  Their remuneration was agreed and paid by Tricord.  They were required 
to provide records to enable their remuneration to be calculated before payment.  Tax instalments of a PAYG nature were 
withheld, having been calculated by Tricord.  They had obligations to Tricord and were required to comply with directions and 
obligations in their daily work in such matters as safety involving a variety of equipment, conditions and other matters.  They 
were required to report occurrences of various types at work to Tricord.   

215 In certain instances, and very significantly, which I have referred to above, Tricord undertook to remedy matters or to seek to 
remedy matters about which any complaint was made. 

216 That is consistent with an employer employee relationship and with integration of Messrs Bartley and Fowler in the Tricord 
organisation. 

217 Tricord had the power to terminate them on one hour’s notice and to withdraw their services from hirers.  There were detailed 
directions about safety practices and other matters at the workplace and detailed obligations in relation to these matters 
prescribed for Mr Bartley and Mr Fowler.  These include specific prohibitions upon the misuse of alcohol and being under the 
influence of alcohol or drugs, as well as horseplay. 

218 There is a mosaic of integration underpinned by specific and detailed obligations and administrative practices.  All of that is 
entirely significant. 

Conclusions 
219 Without derogating from the generality of my observations and findings above, I summarise my conclusions. 
220 The distinction between a servant and an independent contractor has been well described by Windeyer J in Marshall v 

Whittaker’s Building Supply Co [1963] 109 CLR 210 at 217:- 
“This depends on the distinction between a servant and an independent contractor.  That is rooted fundamentally in 
the difference between a person who serves his employer in his, the employer’s, business, and a person who carries 
on a trade or business of his own.” 

221 In this case, the only question, there being no contract between either Mr Bartley or Mr Fowler and Hanssen, was whether they 
were employees of Tricord or independent contractors.  The descriptions of them as independent contractors in the written 
documents, on the authorities referred to above, are ambiguous and perhaps misleading and worth nothing, and the Full Bench 
should not take any account of them, having regard to what appears on a fair reading of the documents as a whole, and on the 
other evidence and indicia to which I have referred.  I say that having regard to all of the evidence to which I have referred 
above and which I summarise hereunder. 
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222 In my opinion, there was a clear contract between the “contractors” and Tricord to hire out their labour as part of its enterprise 

of providing labour forces to enterprises. 
223 Tricord prescribes and decides the length of the hiring, agrees the remuneration, pays the remuneration, and, in any event, the 

hiring is prescribed as daily only. 
224 The “contractor” makes himself available for any period of daily hiring agreed by Tricord and the client, but he himself does 

not negotiate it.  He has the right to refuse to accept a period of work through Tricord, but that is compatible with the way in 
which casual employees make themselves available.  He is paid at an hourly flat rate agreed with Tricord by Tricord to provide 
labour and trade tools only. 

225 There is no evidence, as I have said above, that he conducts any business in his own account.  He hires himself to provide 
labour and occupational tools, in this case as relatively unskilled employees to Hanssen, the client of his employer. 

226 He is employed to do work for someone with whom his employer has a contract to provide labour.  Moreover, he does so for 
remuneration agreed with his employer, paid by his employer, and calculated by his employer from records provided by him 
and from the employer’s client.  The remuneration and the manner of remuneration were and are entirely consistent with a 
contract of service.  Certainly, there were no benefits claimable which were consistent with an employee relationship by way 
of holiday pay, etc.  However, the silence on this point in the contract was not inconsistent with the relationship of employer 
and casual employee.  The administration of their employment was in so many respects consistent with an employer employee 
relationship in its detailed control and administrative procedures for payment and other matters. 

227 Whilst Hanssen has the right to give him directions in his work only, that is only given by a direct express delegation from 
Tricord to Hanssen, that is the client, in the contract between them.  That right of control in Hanssen existed only because it is 
conferred by delegation by Tricord.  It is narrowly expressed, thoroughly restricted, and only exists because the right is vested 
in and delegated by the employer, Tricord, pursuant to its contract with the client.  The right to control and actual control was 
vested in a detailed manner by the contracts in Tricord.  All of that was significant. 

228 The right to control Mr Bartley and Mr Fowler and to direct compliance with smoking policies in the workplace, to prohibit, 
drinking, use of illegal drugs and horseplay in the workplace, and the right to deploy them was vested in and used by Tricord 
and not delegated or surrendered.  In fact, there is and was no delegation or surrender outside the narrow confines of the 
written delegation, as I have observed.  The right to direct or control Mr Fowler and Mr Bartley in safety practices on a day to 
day basis was significant. 

229 The reporting of matters in detailed and specific instructions about health and safety practices and other matters occurs and is 
required to be made to Tricord.   

230 There was and remained the fundamental and relevant control in Tricord at all times. 
231 There was clear and comprehensive integration in the Tricord organisation of the two men, as I have observed above in some 

detail. 
232 This was not a matter which involved determining whether Messrs Bartley and Fowler were casual workers within the 

meaning of an award which was decided by the Full Bench in the Metals and Engineering Workers Union, Western Australia v 
Centurion Industries Ltd (1996) 76 WAIG 1287 at 1288 (FB).  However, having regard to all of the matters to which I have 
referred, the totality of the relationship, the relationship ought properly be characterised not by the inapplicable label sought to 
be attached to it, and indeed stipulated in the contract by the parties but, as a contract of service of a casual employee.  Where 
employment is not subject to an award, casual employment is generally taken to connote an employee who works under a 
series of separate and distinct contracts of employment entered into for a fixed period to meet the exigencies of particular work 
requirements of an employer, rather Than under a single and ongoing contract of indefinite duration.  (See the Centurion case 
(op cit) at page 1288 per Sharkey P, Coleman CC and Halliwell SC).  The contracts of Messrs Fowler and Bartley with Tricord 
were clear contracts of employment for casual employees according to that definition. 

233 For those reasons the totality of the circumstances and all of the indicia to which I have referred above are clear indications 
that the written contracts, insofar as they characterise Mr Bartley and Mr Fowler as independent contractors, were misleading 
and shams. 

234 I now consider the contracts and those indicia, further, in accordance with the reasoning in Drake Personnel Ltd and Others v 
Commissioner of State Revenue (CA) (op cit) and Country Metropolitan Agency Contracting Services Pty Ltd v Slater and 
Another (op cit).  Drake’s was a case which dealt with the question whether a labour hire company was liable to pay payroll 
tax for employees in accordance with the Taxation Administration Act 1997 (No 40) s22 (Vic).  I also consider in some detail 
the effect of the judgment in Accident Compensation Commission v Odco Pty Ltd (HC) (op cit). 

235 Just as in Drake Personnel Ltd and Others v Commissioner of State Revenue (CA) (op cit), the labour hire agency in this case, 
Tricord, did not act in any sense an agent bringing its client, for whom a temporary employee was to work, into a direct 
contractual relationship with the employee who did the work. 

236 What Tricord did, as the labour hire agency did in Drake Personnel Ltd and Others v Commissioner of State Revenue (CA) (op 
cit) did, was to contract with a client, in this case Hanssen, to supply to Hanssen the services of the persons whom it called 
contractors, and also entered into a contract with the persons called contractors to work for the client.  Again, as in this case, 
that was emphasised by the fact as was clear from the contract and not denied as a fact, that the client Hanssen was required to 
and paid Tricord for the services of the “contractor” and Tricord paid the “contractors”, Mr Fowler and Mr Bartley, for 
working for the client, Hanssen.  That is what both contracts required.  It was not seriously contended, nor could it be, that 
there was any contractual relationship between Hanssen as the client and Mr Fowler and Mr Bartley as the “contractors”, 
“temporaries” or “casuals”. 

237 As in this case, in Drake Personnel Ltd and Others v Commissioner of State Revenue (CA) (op cit), the “contractors” applied 
to be registered on Tricord’s books.  They then entered into a contract about what terms and conditions applied to them if and 
when work was provided to them by Tricord, and they accepted the assignment. 

238 One view and that expressed by Phillips JA at pages 648-649 in Drake Personnel Ltd and Others v Commissioner of State 
Revenue (CA) (op cit) is that the contract between Tricord and the “contractor” arose only at the point at which the 
“contractor”, who is not bound to accept work offered by Tricord (see the contract clauses referred to above), accepted an 
assignment and embarked upon a job. 

239 In this case, once assigned to a job there was a charge incurred by the client for the first four hours of work so that Hanssen 
was required to pay Tricord a hire fee, and Tricord was required to pay the “contractor” for the first four hours of work even if 
four hours work was not done.   
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240 That was also said to be the case in Accident Compensation Commission v Odco Pty Ltd (HC) (op cit) at page 646 and in 
Building Workers Industrial Union of Australia and Others v Odco Pty Ltd (op cit). 

241 There is no doubt that however one describes the contractual relationship between Mr Bartley and Mr Fowler on the one hand 
and Tricord on the other, the contract made with each client was to supply to the client the labour of each “contractor”, 
“temporary” or “casual” worker on a daily hire basis. 

Drake’s Case, Odco Case and Country Metropolitan Agency Case 
242 The essential question in this case, as it was in Drake Personnel Ltd and Others v Commissioner of State Revenue (CA) (op 

cit), is whether the contracts made by Tricord with Messrs Bartley and Fowler, were contracts under which their services were 
being supplied to Tricord, that is “Were they the employees of Tricord according to the ordinary concepts of the common 
law?”  I have already answered that question, “Yes”. 

243 Next, in this case, there is a distinction between the facts in Accident Compensation Commission v Odco Pty Ltd (HC) (op cit), 
because in this case there was no remuneration by way of job price, there was no guarantee of workmanship, there was a 
withholding of remuneration by way of tax by Tricord.  There was a detailed right of and actual power in Tricord to, by written 
contracts and written directions (The Guide), to direct and control employees, wrongly called “contractors”, in matters of 
apparel, occupational health and safety, and a whole number of other matters which I have outlined above whilst summarising 
the “guidelines”.  There was no or no sufficient evidence of that sort of detailed power and right in Accident Compensation 
Commission v Odco Pty Ltd (HC) (op cit).  Further, the mere fact that Tricord was obliged to pay its “contractors” for the work 
done at a rate agreed between them quite independent of the hire charge paid to Tricord by the client is entirely consistent with 
a contract of employment.  Further, and clearly, too, Accident Compensation Commission v Odco Pty Ltd (HC) (op cit) is 
authority for the proposition that two agreements with tradesmen, in that case, fell within a particular and extended definition 
in s8 of the Accident Compensation Act 1985 (Vic), and is therefore distinguishable on that basis from this case. 

244 Next and cogently, both Odco and BWIU and Odco (op cit) are distinguishable because there was not the detailed evidence of 
control of right of control, of right to terminate hire, a restraint of trade, of direction and regulation as well as integration and in 
particular the mode of payment as well as other indicia to which I have referred to above, as there was in these cases.  That is a 
strong point of distinction.  Further, as a result of that and other points of distinction between this case and BWIU v Odco (op 
cit) I am of opinion and find that the characterisation of the contracts in this case as a contract for services by the parties to 
them, is of no import at all.  That also distinguishes this case from the Odco case (op cit).  In any event, with respect, as far as 
BWIU v Odco (op cit) is concerned I prefer the reasoning in Drake’s case (op cit) and the Country Metropolitan Agency 
Contracting Services Pty Ltd v Slater and Another (op cit) to the reasoning in BWIU v Odco (op cit). 

245 As Phillips JA pointed out, too, at page 656 in Drake Personnel Ltd and Others v Commissioner of State Revenue (CA) (op 
cit), neither of the tradesmen was considered by the Court in Accident Compensation Commission v Odco Pty Ltd (HC) (op cit) 
as carrying on a trade or business himself independently of the work which each of them did for Borg v Troubleshooters 
Available Pty Ltd (op cit), nor were Mr Bartley or Mr Fowler carrying on any independent business (see also the distinction in 
relation to BWIU v Odco Pty Ltd (HC) (op cit) made by McCusker DPJ in Country Metropolitan Agency Contracting Services 
Pty Ltd v Slater and Another (op cit) at page 316). 

246 I would add this.  Mr Bartley and Mr Fowler were not persons who carried on a trade or business of their own.  There was no 
such evidence.  Thus, it was open to find, and it should have been found, that, within the principle expressed in Marshall v 
Whittaker’s Building Supply Co (op cit), Mr Bartley and Mr Fowler were indubitably persons who served their employer, 
Tricord, in their employer’s business. 

247 Accident Compensation Commission v Odco Pty Ltd (HC) (op cit) (and with it Borg v Troubleshooters Available Pty Ltd (op 
cit)) is not authority, therefore, for the proposition that persons subject to the agreements and “employment” circumstances of 
Mr Fowler and Mr Bartley are independent contractors, nor is it authority for the proposition that they are not employees.  
Thus, in a case like this, where Tricord has made an agreement with Hanssen to supply to Hanssen the services of persons 
including Mr Bartley and Mr Fowler for the performance of work, and Tricord has also made a contract with those two men for 
them to perform work for Hanssen, it can be said readily enough, that in performing the work they not only benefited Hanssen, 
but also Tricord.  In other words, they were working for Tricord whilst working for the client.  Indeed, it can be properly said 
that Messrs Bartley and Fowler contracted their services to Tricord to be used by Tricord for hiring their labour out.  More 
cogently, they worked pursuant to a contract with Tricord whilst having no contract with Hanssen.  In relation to day to day 
control, that is not a significant consideration.  First, the “contractor” is there on a day to day hiring by the agreement of 
Tricord.  Second, as part of that contract, control, for the purpose of using the labour which is hired out, is delegated to the 
client Hanssen, by Tricord, the labour hire agency.  That right to control is not surrendered, is not unlimited and still remains in 
all other actual aspects of the guidelines to which I have referred above, in the hirer.  Thus, it is under and by virtue of that 
contract that the “employee” accepts directions from the client for the duration of the term of the hire only, which may be only 
as much as only one day (see Drake Personnel Ltd and Others v Commissioner of State Revenue (CA) (op cit) per Phillips JA 
at pages 653-658). 

248 Thus, the exercise of control and the right to exercise control on a day to day basis, including requiring work to be performed 
at certain times and in certain hours, and cannot constitute any bar to a finding that the contract is one of employment 
according to the ordinary concepts of the law.   

249 For those reasons, and all of the reasons expressed above, including a consideration of the facts and criteria, as well as the 
terms of all contracts, it is clear that the contract between Tricord and its “contractors”, like Drake, is and was in this case, one 
of casual employment.  Thus, Tricord employs casual workers to do casual work even if the contract between the “contractor” 
and Tricord arises only upon the temporary or casual worker accepting the offer of employment through Tricord.  What the 
casual worker does is pursuant to the contract with Tricord, to go to the designated worksite and perform work for that day 
according to the directions of the hirer whose only contract is with Tricord.  Under the contract, Tricord employs the casual to 
do the very things which the casual is doing, namely that is to work for the client.  Therefore, the casual is working for Tricord 
under a contract of employment.  All of the requirements and terms of the contract enable them to refuse assignments, did not 
compel Tricord to find work, but were all factors arising prior to the making of the contract, that is the contract made when a 
casual accepts from Tricord an assignment to a client to do work for the client. 

Definition of “Employer” 
250 I would also add that, in conclusion, in any event, because of the interpretation of the term “employee” which I favour in the 

Act above, the question of day to day control by a hirer is simply irrelevant once a contract of employment exists between a 
labour hire agency and an employee and an arrangement is made by the labour hire agency for the hire of the employee’s 
services to a hirer. 
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251 There is no doubt, for those reasons, too, and I find, that Mr Bartley and Mr Fowler were employees according to ordinary 

common law concepts and were casual employees of an employer Tricord, at all material times, and that there was therefore 
jurisdiction in the Commission to hear and determine the matter, there being “industrial matters” raised.  The Commissioner at 
first instance erred in not so finding.  I would, for those reasons, uphold the appeal. 

252 On a fair reading of the contracts and a consideration of all of the circumstances of the case, all of the indicia, and all of the 
authorities referred to by counsel above, and all of those which I have cited, neither Mr Bartley nor Mr Fowler was an 
independent contractor, neither carried on his own business, and each was, at all material times, an employee of Tricord.  That 
is obvious from the application of the ordinary concepts of the common law as I have applied them. 

253 The matters before the Commission were “industrial matters”, as defined, and should have been so found to be.  Further, as a 
result, the matters were within jurisdiction, and should have been so found. 

Joint Employment 
254 I want to add that there is scope, in my opinion, within the existing industrial jurisprudence of this State, for the application of 

a doctrine called the “joint employment doctrine”.  Such a doctrine was discussed in Morgan v Kittochside Nominees Pty Ltd 
(2002) 117 IR 152 at 175 where a Full Bench of the Australian Industrial Relations Commission said:- 

“… we would incline to the view that no substantial barrier should exist to accepting that a joint employment 
relationship might be found and given effect for certain purposes under the [Workplace Relations Act]”.  (See per 
Munro J, Coleman DP and Gay C). 

(See also a paper delivered on 6 May 2002 by Munro J “Industrial Tribunals:  Challenges and Opportunities”, page 3 of 15) 
255 At the core of that doctrine, as I understand it, is the notion that, where the user of the labour, and the employer who rents out 

the labour, jointly exercise effective control over enough incidence of the employment, both are held to be employers for the 
purpose of their duties under the United States National Labour Relations Act.  (The application of such a doctrine was 
canvassed by McKenna C in Oanh Nguyen and A-N-T Contract Packers Pty Ltd v Thiess Services [2003] NSWIR Comm 1006 
(unreported 3 March 2003) and AFMEPKIU v Waycon Services Pty Ltd (2002) 120 IR 134). 

256 Some notion of joint employment in a different context was clearly approved by a Full Bench of this Commission in Matthews 
v Cool or Cosy (2004) 84 WAIG 199 (FB).  (I refer also to a paper by Mr R Cullen “A Servant and Two Masters? – The 
Doctrine of Joint Employment in Australia” (2003) 16 Australian Journal of Labour Law 359). 

257 It seems quite obvious to me that where there is a power to hire and dismiss or have dismissed an employee, where there is a 
right to supervise, improve and inspect work, where there is the control of the workers work schedule and other conditions of 
employment, where there is involvement in a bargaining process for employees; the ability to discipline workers, the handling 
of dispute resolution, and whether the worker may refuse to work for the company and other factors; then there may be joint 
employment.  (See Texas World Service Co Inc d/b/a World Service Company v National Labor Relations Board (1991) 928 
Federal Reporter 2nd Series 1426 (United States Court of Appeals Fifth Circuit) and also North American Soccer League and 
Others v National Labour Relations Board (1980) 613 Federal Reporter 1379 at 1381-3 (United States Court of Appeals 5th 

Circuit)). 
258 In other words, the doctrine would apply where multiple employers “share or co-determine those matters governing essential 

terms and conditions of employment”.  It depends on the control one employer exercises potentially over the labour relations 
policy of another (see Matthews v Cool or Cosy (FB) (op cit)).  In any event, I see no obstacle to an employee entering into a 
contract with two employers where the service which he renders to one is to serve the other.  That involves, inter alia, a contact 
where with the consent of the employee, the labour hire agency employer delegates, as it plainly did here, its right to control 
the daily work and attendance at work and behaviour at work to a limited extent of the employee.  Whether there was sufficient 
evidence of joint employment on the criteria to which I have referred above, is not a matter which it falls to me to determine in 
this case. 

Finally 
259 I would, for all of those reasons, uphold the appeal.  I would also, for all of those reasons, suspend the decision at first instance 

and remit the matter back to the Commissioner to hear and determine according to law in the exercise of the jurisdiction which 
I have found that he had. 

SENIOR COMMISSIONER A R BEECH: 
260 I have had the advantage of reading in draft form the Reasons for Decision of his Honour the President.  Other than for his 

comments regarding scope for the application of a ‘joint employment doctrine’, which is an issue not raised by either of the 
parties to the appeal and which is therefore an issue for another day, I agree with him that the appeal should be upheld.  I 
merely wish to add the following.  

261 The Commission at first instance concluded that the amendment to the definition of “employer” in s.7 means that a labour hire 
agency that arranges for an employee to do work for another person is only an employer when it is party to a contract of 
service with the person for whom it arranges the work. The appellant submits that this conclusion leaves the amendment with 
no operative work to do in the definition.  The appellant submits therefore that the Commission at first instance came to the 
wrong conclusion.  The appellant states that every part of a statute is to be given some meaning yet the conclusion of the 
Commission at first instance was submitted to make the amendment superfluous: it did not change the position from that which 
obtained prior to the amendment. 

262 In dealing with this submission it is useful, in my respectful opinion, to observe that the amendment in question was made to 
the definition of “employer”.  By the amended definition, a labour hire agency that arranges for an employee to do work for 
another person, even though the employee is working for the other person under an arrangement between the agency and the 
other person, is an employer for the purposes of the Act.  The amendment deals with the identity of the employer in such an 
arrangement.  It says nothing about whether or not a person engaged (to use a neutral term) by a labour hire agency is an 
employee.  The person engaged by a labour hire agency may in law be a contractor, even though the contractor is working for 
another person under an arrangement between the agency and the other person, in which case the labour hire agency is not then 
an employer for the purposes of the Act.   

263 The amendment thus deals with the often vexed question of whether an employee engaged by a labour hire agency to do work 
for another person is employed by the labour hire agency or that other person.  In the absence of the amendment, the fact that 
the employee is performing work for another person left open the question of whether, particularly because of the right of the 
other person to control the day-to-day work of the employee, the employee is in fact employed by the other person and not by 
the labour hire agency.   
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264 This question is one debated in BWIU v. Odco Pty Ltd (1991) 99 ALR 735 (Odco).  In that case the Federal Court held that the 
degree of control exercised was an important test in dealing with the nature of the contract between Troubleshooters and the 
worker.  The Full Court referred to the oft quoted decision of Mason J in Stevens v. Brodribb Sawmilling Company Pty Ltd 
(1986) 160 CLR 16 at 24 which identifies the degree of control which a person who engages another to perform the work can 
exercise over the other person as a prominent factor in determining the nature of the relationship (Odco at p.753).   

265 The Full Court drew a distinction between the mode of operation of labour hire firms which maintain a body of workers paid 
by the week who are “charged out” by the day or part of a day to contractors or others requiring particular work to be done and 
the situation in Odco where, in the opinion of the Full Court, there was no reservation of a power in Troubleshooters to require 
one of its workers to move from one site to another, or to work beyond the initial agreed day, sufficient to permit the 
imputation of a right to control that worker which would satisfy the test enunciated by Mason J.  The Full Court then noted that 
the “modern approach” is to have regard to the other criteria applied to determine whether a person is the employee of another.  
The Full Court noted that not all of the accepted criteria provide a relevant test in all circumstances and none is conclusive 
(ibid at 755).   

266 It is in that context that the amended definition of “employer” is relevant.  It recognises that where a person who is a party to a 
contract of service with a labour hire agency does work for another person under an arrangement between the agency and the 
other person, the labour hire agency is an employer for the purposes of the Act.  The definition recognises that the employee 
will be working for a client under an arrangement between the employer and the client.  Necessarily, the client will exercise the 
day-to-day control over the work performed by the employee.   

267 Any analysis of the criterion of “control” must necessarily take into account that the contract of service between the employee 
and the labour hire agency recognises that the day-to-day control of the employee will not be exercised by the labour hire 
agency.  That is, it is a term of the contract between the employee and the labour hire agency that control as to the day-to-day 
matter reposes in the client (see in this regard Swift v Workcover Authority (NSW) (2000 96 IR 69 at 91, 92).  What becomes 
of greater significance therefore is not so much any day-to-day control but the ultimate right to control the work of the 
employee by such means as the power to remove the employee from the site or to terminate the contract.   

268 Each case will turn on its own facts.  However, the definition of ‘employer’ in the Act provides a different statutory 
environment in which to consider the facts of the matter than was the case in Odco.  It leads to the conclusion that the 
application of the amended definition may give a different result, depending on the facts, than the reasoning in the Odco case 
or in Borg v. Troubleshooters Available Pty Ltd (1995) 75 WAIG 2852, which the Commission at first instance applied, may 
suggest. 

269 In my view, the decision of the learned Commissioner at first instance was, with all due respect, correct in concluding that it is 
still necessary notwithstanding the amendment to the definition to determine whether either Mr Bartley or Mr Fowler were in a 
contract of service with the labour hire agency.  However, in determining the application of the various criteria, the degree of 
control over the actual day-to-day work performed by both persons exercised by Tricord may not be as significant a criterion 
as, for example, the right given to Tricord to withdraw them from an unsafe workplace (Tricord’s Personnel Contracting 
Agreement with a client, AB 171) or even the obligation on them to contact Tricord in the event of workplace difficulties 
(Tricord’s Personnel Contracting Guide, AB139).    

270 This is in contrast to the facts in Borg where there was no such evidence of a right of ultimate control in Troubleshooters.  
Indeed, the only instructions given to Mr Borg by Mr Marshall were instructions regarding where to go, the starting time and 
who to see at the wharf.  It was not for Mr Marshall to direct whether Mr Borg remained at the wharf notwithstanding the tense 
industrial situation there. Whether Mr Borg wished to remain in that environment was a matter entirely for Mr Borg (ibid. at 
2853).   

271 For the Reasons given by the President, Mr Bartley and Mr Fowler were both in a contract of service with Tricord and it was 
therefore an employer for the purposes of the Act.  I respectfully agree with the President that the appeal be upheld.   

COMMISSIONER J H SMITH: 
272 I have had the benefit of reading the reasons to be published by his Honour the President.  I agree the Appeal should be upheld 

and except in relation to his comments in respect of joint employment I agree with the reasons he gives.  In the circumstances a 
ruling of joint employment is not necessary.  I think that it is preferable to express a view on that issue when the issue is 
squarely raised in a case before the Commission. 

THE PRESIDENT: 
273 For those reasons the appeal is upheld, the decision at first instance suspended and the matter remitted to the Commissioner to 

hear and determine the applications according to law and in compliance with the reasons for decision of the Full Bench. 
Oder Accordingly 
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Appellant  Mr H Borenstein (Senior Counsel), by leave, and with him  
  Mr T J Dixon (of Counsel), by leave 
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Order 
This matter having come on for hearing before the Full Bench on the 28th day of January 2004, and having heard Mr H Borenstein 
(Senior Counsel), by leave, and with him Mr T J Dixon (of Counsel), by leave, on behalf of the appellant, and Mr M C Hotchkin (of 
Counsel), by leave, on behalf of the respondent, and the Full Bench having reserved its decision on the matter, and reasons for 
decision being delivered on the 12th day of May 2004 wherein the Full Bench found that the Commission has jurisdiction to hear 
and determine application No. CR 168 of 2003 and application No. 1036 of 2003, and the parties herein having waived their rights 
pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 12th day of May 2004, ordered and declared as 
follows :- 

(1) THAT appeal No. FBA 40 of 2003 be and is hereby upheld. 
(2) THAT the decisions of the Commission made at first instance in application No. CR 168 of 2003 and application 

No. 1036 of 2003, given on 23 October 2003, be and are hereby suspended and the matters be and are hereby 
remitted to the Commission at first instance to hear and determine the applications according to law and in 
compliance with the reasons for decision of the Full Bench. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Reasons for Decision 
THE PRESIDENT AND COMMISSIONER S WOOD: 

INTRODUCTION 
1 These are the joint reasons for decision of the President and Commissioner S Wood. 
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2 This is an appeal by the above-named employer, Burswood Resort (Management) Ltd (hereinafter referred to as “Burswood”), 
against the decision of the Commission, constituted by a single Commissioner, given on 17 November 2003 in matter 
No CR 101 of 2003.  The appeal is against the whole of the decision.  There is no cross-appeal. 

GROUNDS OF APPEAL 
3 The grounds of the appeal are as follows (see pages 2-5 of the appeal book) (hereinafter referred to as “AB”)):- 

“1. The Commissioner erred in law in permitting the Union to amend its claim when it had closed its case. 
PARTICULARS 

a. The Union produced no new evidence warranting its case being re-opened. 
b. The Commissioner misconstrued s.26(2) of the Act by characterising the Union’s amendment to its 

claim as relevant to this section. 
c. The Commissioner erred in viewing the Union’s application to amend its claim as the rectification 

of an error made by the Union. 
d. The Union’s amended claim was nothing other than a response from the Union after hearing the 

employer’s ‘no case to answer’ submission having already closed its case. 
e. The Union had completed its case, had called no other evidence other than from its member Mr Neal 

and four days had passed without any application from the Union to amend its claim which was only 
made following the employer’s ‘no case to answer’ submission identifying the weakness of the 
Union’s claim on the case put forward and completed. 

f. The application should have been dismissed in its entirety as the Commission failed to uphold any 
of the Union’s claim. 
• The claim for payment of compensation for loss of wages was dismissed. 
• The claim for Mr Neal to be re-deployed and receive his Croupier’s wage was dismissed. 

g. The amendment allowed was a fresh course of action that should have been instituted by a new 
application. 

2. The Commissioner erred in finding that “an unfairness” had occurred. 
PARTICULARS 

a. The Commissioner concluded that the employer was without fault. 
b. Any “unfairness” can only have been the result of the employee’s own actions and as a matter of 

fairness all round, the employer should not be burdened with the failure of its employee and his 
Union to articulate his case properly. 

c. The employee rejected reasonable alternative work offered by the employer. 
d. The employee accepted a lump sum settlement payment of workers compensation for the inability to 

carry out the work as a Croupier. 
e. The employer at all times acted in accordance with the specialist medical opinion available and as 

stated by the Commissioner to do otherwise, would expose the employer to a charge of negligence. 
f. The fact that the employer was having difficulty applying the Interim Order was not a material 

consideration to the question of fairness. 
3. The Commissioner erred in having no regard to the employee, Mr Neal, having received a financial 

settlement for injuries resulting from working as a Croupier, in concluding there was “an unfairness”. 
PARTICULARS 

a. While the Workers Compensation and Rehabilitation Act 1987 does not prevent an employee from 
returning to a position in which they have received a financial settlement on the basis of an 
incapacity, it is a material consideration in a jurisdiction based on equity, good conscience and 
substantial merits. 

4. The Commissioner erred in placing undue weight on the employee, Mr Neal’s opinion when ordering a 
return to work as a Croupier, contrary to the specialist medical opinions, when there was no good or 
sufficient reason to ignore the medical evidence. 

PARTICULARS 
a. The specialist medical opinions were accepted by both parties establishing that the employee was 

not fit to return to work as a Croupier. 
b. The Commissioner without good reason made his own medical assessment and inappropriately 

assumed responsibility should Mr Neal’s injury be aggravated as a result of his Order. 
c. The evidence of Mr Neal did not establish his fitness for work. 

5. The Commissioner erred in having regard to and placing selective weight on the superceded medical 
opinion of Dr Connaughton on 9 July 2002 when that opinion was later altered in light of new evidence on 
21 November 2002. 

PARTICULARS 
a. The Commissioner concluded that a current medical opinion regarding the employee’s ability to 

work as a Croupier was necessary.  The Commission then relied upon an outdated medical opinion 
to justify his Order of 17 November 2003. 

b. The opinion was changed by Dr Connoughton (sic) in light of new evidence including that provided 
by Mr Neal’s own specialist. 

c. Dr Connoughton’s (sic) opinion of 9 July 2002 was otherwise ignored by the Commissioner. 
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Order Sought on Appeal 
That the Order made by the Senior Commissioner of 17 November 2003 be quashed.” 

DECISION AT FIRST INSTANCE 
4 The appeal is against a decision of the Senior Commissioner, constituted by an order, which appears at pages 30-31 (AB) and 

which, formal parts omitted, reads as follows:- 
“(1) THAT the respondent forthwith return Mr Neal to the position and duties of a croupier subject to the 

Respondent obtaining an appropriate Casino Gaming Licence and new uniforms for Mr Neal. 
 (2) THAT upon Mr Neal returning to the position and duties of a croupier the order of the Commission in this 

matter dated 18 September 2003 be hereby cancelled. 
 (3) THAT Mr Neal’s return to the position and duties of a croupier be the subject of review during a period of 

time to be agreed between the parties. 
 (4) THAT liberty to apply is reserved to the parties exercisable within 7 days of the date of this order for the 

Commission to decide the period of time in order (3) in the event that the parties are unable to reach an 
agreement. 

 (5) THAT the respondent re-consider the application of its three-game policy to Mr Neal having regard to Mr 
Neal’s own circumstances. 

 (6) THAT at the conclusion of that period of time the parties are to confer on the medical and other information 
available to them with a view to Mr Neal remaining as croupier in accordance with his contract of 
employment past that time. 

 (7) THAT the terms of this order do not otherwise affect the contract of employment between Mr Neal and the 
respondent. 

 (8) THAT the application otherwise be dismissed.” 
BACKGROUND 

5 This was a matter which has been before the Commission and the Full Bench, at conference, and in arbitration, and on appeal, 
on a number of occasions over a lengthy period of time.  There were ten conferences and two previous appeals to the Full 
Bench.  (As to the appeals see Burswood Resort (Management) Ltd v ALHMWU (2003) 83 WAIG 3314 (FB) and Burswood 
Resort (Management) Ltd v ALHMWU (2003) 83 WAIG 3556 (FB)). 

6 The respondent organisation, the Australian Liquor, Hospitality and Miscellaneous Workers Union, WA Branch (hereinafter 
referred to as “the ALHMWU”), sought, on behalf of its member, Mr Kieran John Neal (hereinafter referred to as “Mr Neal”) 
the resolution of three issues:- 
a) The redeployment of Mr Neal to a suitable position with the appellant, Burswood. 
b) Compensation for Mr Neal for the hours for which he was not paid, given that he was a full-time employee. 
c) Ensuring that Mr Neal was not dismissed. 

7 This matter eventually came to arbitration in the Commission on 23 October 2003 by the Commission, constituted by a single 
Commissioner.  The matters referred were acknowledged to be as follows:- 
a) Mr Neal had been unfairly treated because Burswood had failed to redeploy him to a suitable alternative position. 
b) The terms and conditions of his employment should be determined by the Burswood International Resort Casino 

Employees Award 2002. 
c) Mr Neal should be paid compensation for loss of wages when he has been fit to work but has not been offered work by 

Burswood. 
The Arbitration Proceedings 
8 On 23 October 2003, the ALHMWU opened its case in the Commission and called its only witness, Mr Kieran John Neal.  

There was also an affidavit by Ms Rona Fae Davey filed. 
9 The ALHMWU’s case remained as it had always been that Mr Neal should be redeployed, and that he was not fit to work as a 

croupier.  The ALHMWU,  having called Mr Neal, and he having been cross-examined, closed its case.  After the 
ALHMWU’s case was closed, the matter was adjourned to 27 October 2003. 

10 No application was made when proceedings recommenced for the amendment of the ALHMWU’s claim or for the matter to 
proceed on any other basis than that previously put. 

Background in Fact 
11 Mr Neal commenced employment with Burswood, which conducted, at all material times, a gambling casino in Perth in this 

State, in November 1987 as a croupier, working shift work.  He said that he worked there as a full-time croupier until his 
shoulder played up.  He said that he dealt only four games because he is partly colour blind and this prevented him from 
dealing some games. 

12 For the first eight to 10 years of his employment, he was dealing only one game, namely blackjack.  He dealt in four games 
during the last two years that he was working on the main gambling floor. 

13 Mr Neal remained in the employ of Burswood at least until the date of the hearing of this matter on 23, 27 and 31 October 
2003. 

14 We should say that he had suffered several injuries to his right shoulder over the period of his employment. 
15 In November 2000, he sustained an injury to his right shoulder caused by his dealing duties.  As a result, Mr Neal filed a 

workers’ compensation claim in respect of which Burswood admitted liability.  The four games which he was dealing before 
his injury were blackjack, pontoon and Caribbean stud, he said.  (However, WE observe, that that evidence refers to only three 
games).  He said that he was unable to deal blackjack using a king shuffler, after his injury, but kept working normally, dealing 
three games.  He had worked dealing two games for most of his career, he said. 

16 In about June 2002, he experienced and reported increasing right shoulder pain when dealing pontoon.  Again, he kept 
working, but dealt only two games from then on, namely Caribbean stud and minibac. 
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17 He was, in relation to this injury, examined by Mr Kon Kozak, a shoulder and elbow surgeon.  Mr Kozak’s reports were 
admitted in evidence without objection, but he was not called by either side.  All of the medical reports were tendered as part 
of the ALHMWU’s case.  By his report of 12 June 2002, Mr Kozak reported to Dr E Koleits, a general practitioner, that 
Mr Neal had returned that day for examination and that he was still experiencing pain in his right shoulder radiating down to 
the mid humeral region (see page 40 (AB)).  He complained of pain and was taking four to six panadol per day.  Mr Kozak 
diagnosed calcific tendonitis which he said that Mr Neal had had for approximately two years, and suggested a procedure 
under general anaesthetic, which Mr Neal was reluctant to undergo. 

18 On 9 July 2002, Dr Peter Connaughton, who is an occupational physician, and who examined Mr Neal on behalf of Burswood 
and the workers’ compensation insurer, QBE Insurance(Australia) Ltd, reported that he had reviewed Mr Neal again on 8 July 
2002 (see page 41 (AB)), having last seen him in September 2001.  He reported that Mr Neal was not planning to proceed with 
surgery.  He also reported that Mr Neal was capable of full-time duties as a croupier currently dealing minibac and Caribbean 
stud, but that he had not recently been dealing pontoon.  Dr Connaughton noted that Mr Neal’s pre-existing conditions 
included previous shoulder injuries, calcific tendonitis, previous carpal tunnel syndrome surgery, obesity, asthma and cigarette 
smoking.  He said that the current right shoulder condition had not been caused nor significantly aggravated by his 
employment, and that he had chronic calcific tendonitis.  We quote paragraphs 5, 6 and 7, being the replies to various enquiries 
made of Dr Connaughton (see page 43 (AB)):- 

“5&6. Regarding his vocational rehabilitation in my view there are a number of options including- 
(a) For him to decide whether he is going to participate in the process of reintroducing his 

previous duties. 
(b) That he takes the necessary steps to proceeding to surgery – the outcome would need to be 

re-assessed six to twelve months later. 
(c) That he is redeployed. 

7. He has a permanent residual disability – however that is not as a result of his employment.” 
19 (Dr Connaughton’s reports were admitted in evidence without objection). 
20 In a report to Ms Ann Alexander, health and safety administrator, Burswood, of 18 July 2002, Dr Connaughton reported, inter 

alia, that Mr Neal needed to be much more involved in the process of considering his vocational rehabilitation goals and 
outcome.  He also reported that there was relatively little chance that dealing pontoon would significantly aggravate Mr Neal’s 
shoulder condition (see pages 44-45 (AB)).  Paragraph 4, however, of his report of that date reads as follows (see page 45 
(AB)):- 

“It is my opinion that if Mr Neal continues to only deal two games, only Minibac and Caribbean Stud, that is likely 
to increase his risk of symptoms, in view of the reduction in rotation of duties.  I would suggest that Mr Neal deals 
three games in order to increase game rotation and thereby reduce the risk of further injury.” 

21 On 18 October 2002, Mr Kozak reported as follows to Ms Diana McKenzie, injury management consultant at Work Focus 
Australia Pty Ltd, which was involved in the rehabilitation of Mr Neal.  He reported that not only was Mr Neal having 
difficulty dealing pontoon as at 26 August 2002, but “He may have difficulty doing the repetitive action of dealing cards and 
collecting cards.  This may aggravate his shoulder” (our emphasis).  He further reported (see page 46 (AB)):- 

“The prognosis is that his shoulder may settle down over time, however it may continue to give him symptoms 
which include pain and stiffness.  If Mr Neal finds it too difficult to get back to his previous routine and pre injury 
duties at work, it may be appropriate to consider redeployment for him.”  (Our emphasis) 

22 Mr Kozak also reports that, in his opinion, surgery would make a significant difference to Mr Neal’s prognosis for working as 
a croupier; however, the rehabilitation would be quite long. 

23 As a result of Dr Connaughton’s report of 21 November 2002, Burswood, through Ms Kathleen Nikki Drimatis, commenced a 
work capacity assessment scenario three (see pages 71-74 (AB)).  This report from Dr Connaughton to Mr Ben Davis, human 
resources at Burswood, of 21 November 2002 (see page 65 (AB)), refers to a recent report from Mr Kozak dated 25 October 
2002 which does not appear to have been in evidence.  He also said that he had spoken to an occupational therapist, 
Ms Tarasenko from Work Focus.  Significantly, he reports as follows:- 

“I refer to my previous letters.  I had previously indicated that I felt Mr Neal could deal Pontoon.  In view of the 
new information including: 
a) The letter from Mr Kozac, 
b) The information from Work Focus, 
c) That he is now not dealing either Pontoon or Blackjack, 
then it is my view that: 
a) He should be considered as unfit to deal Pontoon, 
b) I believe that he should be redeployed.” 

24 This report therefore contained an unequivocal assertion that he should be redeployed. 
25 Because of that report, as we have observed, Mr Neal was taken off dealing.  There was a meeting on 5 December 2002 at 

which were present Mr Ben Davis, a Burswood human resources officer, Ms Cheryl Sproul, Ms Drimatis and Mr Neal, as well 
as the union representative, Ms Rona Davey and Ms Pam McDonald. 

26 Mr Neal agreed that his being taken off work was based on Dr Connaughton’s advice at the time that he should be redeployed.  
Burswood received and acted on that report in which Dr Connaughton confirmed that, after reading a report of Mr Kozak, as 
we have already observed, Mr Neal should be redeployed because if he were dealing two games he would be at risk of further 
injury (see page 162 of the transcript at first instance (hereinafter referred to as “TFI”)). 

27 As Ms Drimatis said in evidence they then embarked on the prescribed process scenario three of which applied because of the 
opinion they had received from Dr Connaughton, and the occupational therapist.  Ms Drimatis is responsible for Burswood’s 
human resources department, and, in particular, for recruitment, training and industrial relations.  The first part of the process 
which occurred on 5 December 2002 was the meeting to which we have referred above and at which Mr Neal was provided 
with an outline of what the doctors’ advice was.  The process was explained to him and this included an explanation that if 
they were unable to find another job to redeploy him to within his physical capacity there would be no other option but to 
dismiss him.  This process took place on the basis that he was not physically capable of filling the position as croupier which 
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he had filled pursuant to his contract of employment.  At the meeting he was informed that they would attempt to find another 
position which he was physically capable of filling, and, one assumes, otherwise qualified to fill.  He was, too, informed that if 
such a position could not be found, then it would be necessary to dismiss him. 

28 The process would involve Ms Donald and safety officers at Burswood who would look through Burswood to ascertain what 
work was available. 

29 Mr Neal was advised that the period of assessment was for eight weeks, which meant that it was due to end in February 2003, 
and Mr Ben Davis was the person appointed to deal with the matter. 

30 Mr Neal said that he knew that, until the process was all sorted out, he would not be involved in dealing anymore. 
31 After that Mr Davis and Mr Neal met from time to time.  Mr Davis mentioned the matter almost daily to Ms Drimatis, and 

Mr Davis and Mr Neal had contact or meetings at least once weekly. 
32 After the meeting, having been taken off dealing, Mr Neal was given light work packing cutlery and other items for the 

Hopman Cup.  He was, however, paid his croupier’s wage of $42,000.00 per annum.  He was also given training in the use of a 
computer, but did not regard this as very successful.  Mr Davis and Mr Neal also met often.  He was also told to liaise with and 
did liaise with Work Focus, the rehabilitation provider.  He discussed with Work Focus a number of jobs.  Work Focus said 
that some of them were unsuitable, and others were not offered to him. 

33 The two month period for the work capacity assessment was extended after February 2003 because Mr Neal was absent ill for 
some of the eight week assessment period.  That illness was not work related. 

34 By an agreement dated 6 March 2003, between Burswood and Mr Neal, he settled his workers’ compensation claim and was 
paid the lump sum of $45,000.00.  Ms Drimatis said in evidence that there was a component of the claim and the settlement 
which took account of his inability to work again as a croupier.  She said that she obtained this information from the records of 
Burswood.  She also said that he had suffered injuries to his shoulder in the past at work.  That fact was not denied. 

35 The period for assessment of incapacity, having been extended to April 2003 to take account of Mr Neal’s absence from work 
due to his illness, resulted in further attempts to obtain work for him.  Getting a job outside Burswood was discussed.  Mr Neal 
expressed interest in the job of surveillance operator at Burswood, but did not think that he could do it because of his colour 
blindness.  There was still no resolution of his employment situation, and meetings continued. 

36 On 14 May 2003, there was no work for him left to do, and, in particular, no cutlery left for him to pack, so he was sent home 
on sick leave.  However, since he had used up his sick leave pay, it was unpaid sick leave.  Mr Davis directed Mr Neal to keep 
in contact with him, which he did. 

37 Mr Neal applied for a number of vacant positions at Burswood, and, indeed, attended interviews.  On 16 April 2003, having 
been advised of vacancies, he applied for the positions of electronic gaming attendant and guest services officer, but was not 
successful in obtaining either of those positions.  He was unable to accept the offer of a baker’s position (he is a baker by trade) 
because it required the use of shoulders, arms and hands, and his injury prevented it.  He was unable to accept the job of 
change booth attendant because he would have difficulty carrying bags of money around due to his shoulder injury.  He was 
unable to accept the job of doorman, because the requirement to wear a heavy overcoat would, he thought, cause him to faint. 

38 After a meeting with Ms Drimatis and Mr Davis, Mr Neal was informed again that if a job could not be found it would be 
necessary to dismiss him.  Mr Neal was advised that he would have to obtain a job or be dismissed.  The time was extended at 
that meeting on 16 April 2003 to 17 May 2003.  That extension of time was confirmed by letter to Mr Neal of 22 April 2003. 

39 The position of general cashier seems to have been ruled out in discussions because of his shoulder injury.  This was on 9 May 
2003.  On 12 May 2003, having seen Mr Davis about the position of door attendant, he did not think that he could perform it, 
as we have observed above, and, on 14 May 2003, Mr Davis told him that there were no other duties which he could perform, 
so he went on sick leave. 

40 In late May 2003, having worked in the casual position of TAB operator he rejected that position because it was a casual 
position guaranteeing him only 15 hours work per week, and, as he observed, he could make more money on the dole.  He 
continued, however, to be paid as a croupier. 

41 In late May 2003, he concluded that they were going nowhere and he consulted the ALHMWU, his union, and on 26 May 
2003 the union filed the application which commenced these proceedings.  By that application, the ALHMWU sought a 
conference to resolve the issues of redeployment of Mr Neal to a suitable position “within Burswood”, compensation for the 
hours of work for which he was not paid, and the prevention of his being unfairly dismissed. 

42 On 30 May 2003, the ALHMWU had advised Burswood that it would recommend that Mr Neal not attend a medical 
examination which Burswood wished him to attend. 

43 On 18 June 2003, he was ill and went into hospital on unpaid sick leave.  In the meantime, conferences in the Commission, of 
which there were eventually ten in all, had commenced. 

44 On 23 June 2003, he was offered another position.  This was a full-time position involving 40 hours work per week, including 
TAB operator’s work and some electronic cash handling.  The job was called electronic gaming administrative assistant, and it 
was created especially for Mr Neal by Mr David Endersby, the electronic gaming operating manager, at the behest of 
Ms Drimatis.  There was a wage of $30,000.00 per annum offered, but there were to be no penalty rates payable for weekends 
and public holidays.  The rate was a flat rate.  The position was also a non-award position.  He did not accept it because, as he 
said, it was a drop of $15,000.00 in pay from the amount which he had earned at the time he was injured as a croupier, namely 
$42,816.00 per annum.  However, we calculate that the reduction in pay was a bit less than $13,000.00. 

45 Whilst Mr Neal said that he wanted to do the job and maintain that position at the hearing at first instance, he said that it was 
just too hard to live on that wage.  He said also that he accepted the job, but that they could not agree a salary.  He also said 
that he rejected the proposal.  In any event, because of the reduction in salary, the ALHMWU advised Burswood on Mr Neal’s 
behalf that the offer was rejected. 

46 On 7 August 2003, having fully recovered from his illness, he was “cleared for work”. 
47 On 8 August 2003, he started work pursuant to an interim order of the Commission as an electronic gaming administrative 

assistant.  He was required to work at weekends and the job was a full-time job.  In fact, as was admitted by Ms Drimatis, the 
work he did was the TAB operator’s work.  He was not given the cash handling work which was part of the job as it was 
envisaged by Mr Endersby. 
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48 The interim order was eventually quashed by the Full Bench. 
49 On 15 September 2003, Mr Neal was sick with influenza and absent from work.  Mr Davis rang him and told him that if he 

accepted Burswood’s proposal he could come back to work when he recovered. 
50 On 22 September 2003, having recovered from influenza, he returned to work at Burswood doing duties, including polishing 

cutlery, folding napkins, laying out cutlery for functions, and sorting clothes hangers. 
51 On 29 September 2003, he saw the position of casual TAB operator advertised on the job vacancy board at Burswood.  At the 

time of the hearing, he was still keen to do the electronic gaming position. 
52 There was further correspondence between the ALHMWU and Burswood. 
53 The offer of 23 June 2003 was repeated by Burswood in a letter of 23 October 2003.  He did not accept the offer.  Mr Neal was 

then later advised that the job of electronic gaming administrative assistant was not suitable for him. 
54 At the time of the hearing, he was doing “any other odd job that comes up, but mainly it’s napkins and cutlery”. 
Returning to Work as a Croupier 
55 In answer to some questions from the Senior Commissioner, Mr Neal admitted that as at November 2002, he accepted that he 

could no longer do pontoon; nor was it suitable for him to deal in paigow poker.  There were, as far as he knew, then only two 
games in which he could not deal. 

56 He also said that he would much prefer to be back on the main gaming floor; “That’s my number one choice, but that’s going 
to be hard” (see page 92 (TFI)).  He also said that he did not see why he could not deal two games as a croupier.  This was 
because for the first eight or 10 years he was dealing only one (see pages 91-92 (TFI)).  He also said that there was the TAB 
operator position to which he could return.  When he was cross-examined by Mr Blyth, Mr Neal said that he was told that since 
he could only deal two games he was not needed.  He referred to inspectors dealing only two games, but could not dispute that 
there were medical reasons for this and they were going through a work capacity assessment.  Mr Neal did, however, admit 
that he did not know whether there were any two game croupiers working at Burswood in the normal course of business. 

57 Mr Neal also agreed in cross-examination that all of the TAB operators are casuals.  He then said that he actually meant by 
TAB operator, the electronic gaming administration assistant position, where he would have two jobs to do and work a full 
40 hour week. 

58 It was clearly Burswood’s case, expressed in the evidence of Ms Drimatis, that Burswood would not and could not accept him 
back as a croupier who could only deal less than three games because they had a medical opinion that if he were to deal less 
than three games this would cause further injury.  To do so would go against the medical opinion, she said (see pages 220-222 
(TFI)). 

59 It was also made clear by Ms Drimatis, and this evidence was not shaken, that, for many years, Burswood did not rotate the 
croupiers through different games.  In 1997-1998, this situation changed.  At that time, the occupational health and safety 
officers at Burswood, as a result of an increase in compensation claims, initiated a policy which, as we understand it, remained 
the policy at the time of the hearing.  As a result, workers’ compensation claims were reduced by half from about 200-300 per 
year.  As we understand the rotation policy, it means that a dealer instead of dealing only one or two games all the time is 
given a number of different games to deal so that the strain on his/her shoulder or arms is alleviated.  Certainly, Mr Neal dealt 
only one game for some time before his injury, which occurred shortly after the rotation policy was initiated.  However, before 
that, for years, he had only dealt one game and not long after he was suffering shoulder injuries.  That might be inferred to be 
evidence of the necessity for the introduction of the policy. 

60 Ms Drimatis also asserted that Mr Neal was still absolutely not physically capable of performing his duties (see page 229 
(TFI)).  She said that it was clearly difficult to redeploy him because of his physical incapacity, and Dr Connaughton had 
reported that if he dealt only two games it was likely to increase his risk of symptoms.  He did deal two games from 18 July 
2002 to 15 December 2002, and this occurred, Ms Drimatis explained, because they were awaiting Mr Kozak’s report.  Once 
the report from Dr Connaughton was received, he was removed from croupier duties because if he had continued to perform 
only two dealer games he would be at further risk. 

ISSUES AND CONCLUSIONS 
61 The decision appealed against was a discretionary decision as that term is defined in Norbis v Norbis [1986] 161 CLR 513 (see 

also Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194). 
62 Further, it is for the appellant to establish on this appeal that the Commissioner at first instance erred, having regard to the 

principles laid down in House v The King [1936] 55 CLR 499 and Gromark Packaging v FMWU (1992) 73 WAIG 220 (IAC).  
Unless that is established, the Full Bench has no warrant to interfere with the exercise of discretion at first instance, and 
certainly no warrant to substitute the exercise of the discretion of the Full Bench for that of the Commissioner at first instance. 

Submission of No Case to Answer – Application to Amend Claim 
63 At the end of the ALHMWU’s case at first instance, Mr Blyth, who appeared for Burswood, submitted that Burswood as a 

respondent, had no case to answer.  The Senior Commissioner dismissed the application and gave brief ex tempore reasons for 
so doing. 

64 The ALHMWU then sought to amend the orders sought by adding, for the first time, a new order sought, namely that Mr Neal 
be returned to work as a croupier.  The ground for that application was Mr Neal’s evidence, in answer to the questions asked of 
him by the Senior Commissioner, that he was still able to deal two games as a croupier, and that for the first eight to 10 years 
he had dealt only one game.  Further, there was his evidence that he believed that he should be returned to work as a croupier 
dealing two different games. 

65 Mr Blyth, for Burswood, objected strongly to the amendments sought at such a late stage in the proceedings.  As the Senior 
Commissioner correctly observed, Burswood had every right to complain about the application to amend.  As Mr Blyth 
submitted, too, and, which was not denied, the ALHMWU’s initial application to the Commission, and the ALHMWU’s 
position during some ten conferences before the Commission as otherwise constituted, was on the understanding that Mr Neal 
was not able to work as a croupier, and even that it was an understanding from his workers’ compensation settlement that he 
would not work again as a croupier.  We observe that the application was made at the end of the ALHMWU’s case, seven 
months after the application was filed. 

66 However, the Senior Commissioner allowed the amendment for the following reasons:- 
a) He was satisfied from Mr Neal’s evidence that he was seeking to return to work as a croupier dealing two games. 
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b) He only accepted Burswood’s decision to take him off working as a croupier until he could take the matter up with his 
union. 

c) Although the union could be fairly criticised for not having raised any objection with Burswood, either when formally 
or informally represented, the Senior Commissioner had no doubt that Mr Neal’s position was as he described it in 
evidence. 

d) Mr Neal was, the Senior Commissioner said, hoping that when everything was sorted out he could get back on the 
tables. 

e) Next, in granting relief under the Act the Senior Commissioner was not restricted to the specific claim made or to the 
subject matter of the claim. 

f) Further, it would be a travesty to refuse to allow the union to pursue the order which it sought by the late amendment, 
because to do so would be to deny to Mr Neal the opportunity to have his claims examined on their merits because of an 
error by the union. 

g) He also observed that Burswood had not yet opened its case.  When he granted leave to amend, he informed the parties 
that he would be prepared to adjourn the proceedings in order to allow Burswood to further prepare its case, and, 
indeed, to recall Mr Neal for further cross-examination if it wished to do so. 

67 After a short adjournment, Burswood informed the Senior Commissioner, through Mr Blyth, that it did not propose to seek an 
adjournment, and further that it would proceed with its case. This it did, calling Ms Drimatis, its manager, employee and 
workplace relations, to give evidence and by tendering documents. 

68 This decision is attacked by ground 1 of the grounds of appeal, and it is convenient to deal with that ground now. 
69 By ground 1, it is alleged that the Senior Commissioner erred in law in permitting ALHMWU to amend its claim when it had 

closed its case.  S27(1)(l) of the Act enables the Commission, subject to the Act, to allow the amendment of any proceedings on 
such terms as it thinks fit.  The decision to permit the amendment is a discretionary decision as that term is defined in Norbis v 
Norbis (op cit) and Coal and Allied Operations Pty Ltd v AIRC and Others (op cit).  Thus, it is for the appellant to establish 
that the exercise of the discretion at first instance miscarried, applying the well known principles in House v The King (op cit). 

70 S27(1)(m) of the Act enables the Commission to correct, amend or waive any error, defect or irregularity, whether in substance 
or in form.  Like all exercises of jurisdiction and power, the Commission must act according to equity, good conscience and 
the substantial merits of the case without regard to technicalities or legal form (see s26(1)(a) of the Act). 

71 The Commission is not a court of pleading. 
72 Further, it is an object of the Act (see s6(c)) to provide means for preventing and settling industrial disputes not resolved by 

amicable agreement, including threatened, impending and probable industrial disputes with the maximum of expedition and the 
minimum of technicality and legal form. 

73 Therefore, where no rules of court apply to it, and, given those provisions, an amendment of “pleadings” can be made at any 
stage of the proceedings.  It is not unusual for parties to seek to amend during the hearing.  At the end of the evidence, 
however, the court allows an amendment only if the issues to be pleaded in the amendment were aired at the hearing (see 
Gordon v MacGregor [1909] 8 CLR 316 at 321). 

74 Further, a court may, at any stage of the hearing, allow an amendment to the pleadings, but in doing so care must be taken to 
see that the evidence on the point is complete and that the point raised in the amendment has been sufficiently canvassed at the 
trial (see Burnham v City of Mordialloc [1956] VLR 239). 

75 S26(2) of the Act was applicable to the Senior Commissioner’s finding, but, in any event, there was new evidence which 
required the amendment to be made.  It is not clear that there was an error on the part of the ALHMWU or not, but there was 
required to be made, an amendment to reflect the evidence of Mr Neal, namely that he wished to return to his work as a 
croupier and that he was capable of dealing two games. 

76 Whilst the Senior Commissioner dismissed the no case submission and dismissed Mr Neal’s claim for compensation for loss 
of wages and his claim to be redeployed and to receive his croupier’s wage, it was still open to permit the amendment; that is, 
there still remained a matter which had been squarely raised in evidence and was not specifically covered by the no case 
submission.  Further, the claim for an order preventing dismissal, an order originally sought, had not been disposed of either.  
There was still therefore a case to be answered in relation to those points, in any event.  That exercise of discretion in an 
interlocutory matter should not be interfered with for those reasons, and also because the Full Bench should not readily 
interfere with the exercise of discretion in an interlocutory matter. 

77 For those reasons, as we would find, it has not been established that the exercise of the discretion miscarried.  Ground 1, for 
those reasons, is not made out. 

Conclusions 
78 It is necessary to note unequivocally that the order appealed against is not an order that Mr Neal be permanently or 

unconditionally reinstated in the position and duties of a croupier.  The requirement of the order is that he forthwith return to 
those duties and that position, but subject to the conditions referred to above, including the acquisition of a casino licence. 

79 Importantly, his occupation of the position, however, pursuant to the order, was to be only during a period which is agreed 
between the parties, that is a limited period.  At the end of that period, his position and duties are required by the order to be 
reviewed.  (That agreement is the subject of liberty to apply, we should add). 

80 However, Burswood is required by the order to reconsider the application of its three game policy to Mr Neal “having regard 
to Mr Neal’s own circumstances” (see order (5)). 

81 The Senior Commissioner also ordered that, at the conclusion of the agreed period of time when the review is ordered to take 
place and takes place, the parties are to confer about the medical or other information available with them.  They are required 
to do this with a view to Mr Neal remaining as croupier “past that time” in accordance with his contract of employment.  The 
order specifically prescribes that the contract is not otherwise affected by the order. 

82 At the crux of the matter are these facts.  It is not in issue that Mr Neal suffered injuries to his shoulder in 2000 after 13 years 
work as a croupier in which capacity he dealt only one game for about ten years and two games after that for a shorter time.  It 
is also quite clear that he was limited in what he could do as a croupier by his colour blindness.  Indeed, he also suffered 
injuries before he was finally incapacitated in 2002. 
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83 The practice of one or two game dealing was ended because it was decided that it was giving rise to injury and there were too 
many workers’ compensation claims by croupiers.  The number of claims halved after the policy was instituted in 1997/1998.  
That was not controverted, and it was open to be found and correctly found. 

84 What was also clear and incontrovertible was that at no time until he was asked some questions by the Senior Commissioner in 
the hearing at first instance did Mr Neal dispute his incapacity to work as a croupier.  There was a clear course of conduct from 
5 December 2002, after the receipt by Burswood of Dr Connaughton’s report of November 2002, and the revelation of its 
contents to Mr Neal, whereby Mr Neal acquiesced in an incapacity assessment process which was twice extended to 
accommodate him.  That question of his incapacity and redeployment was the subject of negotiations in and outside the 
Commission between the parties and was the main point in dispute between the parties in the hearing at first instance until the 
Senior Commissioner questioned Mr Neal after his evidence in chief was completed. 

85 It is quite clear, and it was open to be found, that the process engaged in was in its nature made known to and well known to 
Mr Neal and that he therefore knew that he was to be redeployed to a job which suited his physical capacity, which excluded 
work as a croupier.  Further, he also knew that if he were not to be able to be placed in such a position within an eight week 
period, albeit that that period was later extended, then he would be dismissed.  He knew that as early as 5 December 2002 and 
did not at any time, on the evidence, demur from or object to the process.  Indeed, he entered into the process of work capacity 
assessment, considered new jobs, applied for new jobs, and underwent training. 

86 Implicit in all of that is that he would not be able to perform his job as a croupier and was not able to.  In other words, no job 
was sought or considered on the basis that he did not have that incapacity.  Two jobs were specifically suitable and said to be 
specifically suitable, namely the TAB operator’s job, rejected on economic grounds because it was a limited and casual 
position, and the specially created electronic gaming administrative assistant’s job, rejected for inadequacy of pay by him.  
However, that was a job created in June 2003 after his application to the Commission, and again predicated on the fact of the 
limitations on his ability to work brought about by his physical incapacity, for which he had been compensated in March 2003. 

87 It is to be noted that the settlement of his workers’ compensation claim in March 2003 by the payment of a lump sum of 
$45,000.00 would, inferentially, have been settled by the parties with significant reference to the medical reports which 
confirmed an ongoing physical incapacity of a permanent nature in Mr Neal, to which we will refer later in these reasons, and 
included recommendations by both doctors that he be redeployed. 

88 It was also asserted by Ms Drimatis that from her consideration of Burswood’s records, that the matter was settled taking 
account of an element of ongoing incapacity.  It was not asserted by or on behalf of Mr Neal that that was wrong.  In any event, 
there is no evidence to the contrary and no denial in evidence that that was the case.  It was open to so find. 

89 Further, there was no denial in evidence of any incapacity in Mr Neal to work as a croupier before the settlement or after it for 
a period of more than seven months until the hearing of this matter. 

90 We want to briefly mention the content of and effect of the medical evidence which was tendered without objection through 
Mr Neal and was not impugned so that it should be accepted, no reason being advanced as to why it should not.  We have 
already summarised the reports above. 

91 In June 2002, Mr Neal was suffering pain and unable to work.  He had a history of suffering injury, according to Ms Drimatis, 
and that was not denied, and an operation was recommended, as we have said, as the best means of dealing with his injury and 
the result and state. 

92 On 9 July 2002, Dr Connaughton reported that Mr Neal had told him that his symptoms in his right shoulder had worsened, 
and he could not cope with dealing blackjack even during short spells in training periods.  Mr Neal was diagnosed as having 
chronic calcific tendonitis.  One option canvassed was surgery with a re-assessment of the condition six to 12 months after 
surgery.  Another option was whether he would participate in the process of reintroducing his previous duties, and the third 
was redeployment. 

93 Significantly, Dr Connaughton diagnosed Mr Neal as having a permanent residual disability.  That was in his report to QBE 
Insurance (Australia) Ltd, Burswood’s workers’ compensation insurer. 

94 However, in a report of 18 July 2002 to Ms Ann Alexander, the health and safety administrator of Burswood, Dr Connaughton 
opined that Mr Neal had a less than 10 to 20 percent chance of resuming all of his prior duties.  He had not been able to deal 
blackjack at least as far back as September 2001, and according to Dr Connaughton then there was a less than 50 percent 
chance of his dealing blackjack again.  However, it was made entirely clear by Dr Connaughton in July 2002 that if he 
continued to deal only two games, namely minibac and Caribbean stud, that this was likely to increase the risk of his symptoms 
because of the reduction in duties. 

95 That opinion incidentally confirms the validity of the policy of rotation introduced in 1997-1998 by Burswood because it lays 
emphasis on the need for a man with Mr Neal’s injury to deal more than two games.  So also, we should add, does the 
suggestion that Mr Neal deal three games in order to increase game rotation and thereby reduce the risk of further injury (see 
pages 44-45 (AB)). 

96 The report of 18 October 2002, in which Mr Kozak noted that whilst Mr Neal may be able to cope with some of the games, he 
may have difficulty in doing the repetitive action of dealing cards and collecting cards, and this might aggravate his shoulder, 
is further strong evidence of his incapacity (see page 46 (AB)).  Again, of course, Mr Kozak saw surgery as being likely to 
make a significant difference for his prognosis for working as a croupier.  It is to be clearly noted, however, that Mr Kozak’s 
opinion was that if Mr Neal found it too difficult to get back to his previous routine and pre-injury duties at work, which, of 
course, remained the position until he said otherwise in October 2003, then it might be appropriate to consider redeployment 
for him. 

97 In a report of 21 November 2002 to Mr Davis, Dr Connaughton, who was Burswood’s own doctor, unequivocally agreed that 
Mr Neal should be redeployed.  He did so because of the new information available to him to which he referred in his report 
and which we have referred to in detail above. 

98 It is to be noted that Dr Connaughton, in his report of 10 February 2003, had concerns even about Mr Neal pushing or pulling 
a trolley which had a weight of 310 to 350 kilograms. 

99 As we have said, it was on the basis of Dr Connaughton’s report of 21 November 2002 that both Mr Neal and Burswood, he 
without demur, and, indeed, consenting, participated in the work capacity assessment which was specifically directed to his 
being redeployed.  There is no medical evidence to the contrary.  It is to be noted, too, that Mr Neal had suffered shoulder 
injuries after about 13 years of unrotated or insufficiently rotated dealing. 

100 We wish to make some observations about the medical evidence, because it was the subject of a particular submission.  The 
submission was that the Commission cannot review medical evidence.  However, that is wrong.  The Commission must 
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consider and assess medical evidence as it would consider and assess any other expert evidence.  The Commission did consider 
the evidence in this case, but did so against the background of events which had occurred in the 11 months after 
Dr Connaughton’s report of 21 November 2002, which the Senior Commissioner noted was a significant departure from his 
early report. 

101 In support of conclusions which the Senior Commissioner was later to reach, he took account of a number of facts, namely that 
Mr Neal had 15 years service as a croupier, that he had a very good employment record with no performance criticisms, that he 
dealt one game without injury for 10 years, that he had had a break of 11 months from dealing, that he had taken steps to deal 
with his physical condition by giving up smoking and doing a course on diabetes to assist with his weight problem, and that the 
Senior Commissioner believed that he could work as a croupier dealing two games. 

102 Finally, the Senior Commissioner found that since December 2002, none of the efforts Mr Neal or Burswood’s behalves had 
actually addressed the possibility of his returning to work as a croupier.  That is, as we observe, that none of the parties, 
including Mr Neal, asserted that as likely, in the face of the medical evidence and having regard to Mr Neal’s own assessment 
of his own condition.  The Senior Commissioner reached the firm conclusion that an unfairness had occurred, but did not 
criticise Burswood because, as he said, this possibility came to light only as a result of the proceedings in the Commission. 

103 First, let us say that on the basis of the maxim of the person who avers must prove, it was for the ALHMWU to establish that 
the equity, good conscience and the substantial merits of the case lay with it and its member, Mr Neal.  We will deal with the 
question of fairness or unfairness in that respect later in these reasons, but, suffice it to say, unfairness not of the making of 
Burswood should not as a matter of equity, good conscience and the substantial merits of the case be sheeted home to it. 

104 Further, the Senior Commissioner correctly notes that Dr Connaughton did not give evidence in these proceedings.  What, 
however, should be noted was that the ALHMWU did not seek to impugn Dr Connaughton’s report of 21 November 2002, and 
that is understandable, indeed, because, as with all of the reports, they were tendered as and form part of the ALHMWU’s case 
on Mr Neal’s behalf.  It was not evidence adduced on behalf of Burswood.  Indeed, the evidence is that it was relied on both as 
a basis for a workers’ compensation settlement and as a basis for an agreed and joint attempt to obtain alternative employment 
for Mr Neal, which continued for over eight months, and, from which no departure was sought or made until the hearing, and 
even then at the end of the evidence in chief and cross-examination, and, in fact, the end of the appellant’s case.  If there were a 
current medical opinion to be adduced regarding Mr Neal’s ability to work, it was for Mr Neal, since he did not challenge the 
other opinions put in evidence, to prove and tender it.  Alternatively, of course, he could have called Dr Connaughton and 
Mr Kozak, or one of them.  However, it is fair to say that any disagreement that he was unable to return to work as a croupier 
was not part of his own case.  It was not part of his claim.  It was not part of his evidence in chief.  What he sought was to be 
redeployed and other remedies.  In fact, he was most interested in the position of electronic gaming administrative assistant on 
terms acceptable to him.  That was his clear and avowed position until he was questioned by the Senior Commissioner. 

105 It was not for Burswood to prove that he was fit to work as a croupier.  Clearly, Dr Connaughton’s opinion of 9 July 2002 was 
superseded by his opinion of 21 November 2002, which, it is fair to say, was based on unchallenged new material, and which 
agreed with the opinion of his colleague, Mr Kozak.  There were, therefore, only two specialist doctors whom Mr Neal had 
seen, both recommending redeployment.  Their evidence was not impugned, and it should have been accepted.  It was an error 
not to. 

106 This also was a man who, on all of the medical evidence, had a permanent disability which would best be treated by surgery 
and he adduced no evidence to the contrary.  Further, the clear evidence is that Mr Neal, consistent with even the report of 
Dr Connaughton of 9 July 2002 (exhibit A7) had elected to be redeployed and pursued such a goal with his employer on the 
clear basis of his incapacity to work as a croupier. 

107 Mr Neal himself did not unequivocally assert that he was capable of returning to the gaming floor, in evidence, volunteering 
that this was going to be hard and expressing it more as a wish.  That wish was followed by an assertion and a bold one, that he 
could deal two games, not that he could deal three games.  There was further no evidence that he was capable of doing this in 
the foreseeable future.  In his own evidence he was unable to say that there were two game dealers at Burswood.  Further, 
although there was no bar to his returning to work as a croupier contained in the Workers’ Compensation and Rehabilitation 
Act 1981, the fact is that his claim and acceptance of a lump sum was clearly and inferably related to his disability and inability 
to work as a croupier, which the doctors considered to be a permanent one.  This was consistent, too, with his unequivocal 
approach from 5 December 2002 and the conduct of his case at first instance, until leave was sought to amend.  He gave no 
evidence in examination in chief or cross-examination or re-examination that he wished to or was capable of resuming work as 
a croupier.  He at no time sought any order about his employment future, but an order for redeployment, until the answers 
which he gave to the Senior Commissioner. 

108 There is also the policy, which the Senior Commissioner accepted as being in existence, namely the rotation of croupiers 
through at least three games.  Mr Neal, for 10 years, dealt only one game.  Again, he was unable to deal some games because 
he is partly colour blind, and this was acceptable at the time.  However, the Senior Commissioner found that because he had 
dealt one game for 10 years and never dealt the full range of games that this justified his being permitted to deal two games, 
notwithstanding the general policy and because of his good work and long period of service.  That finding, with respect, flies 
in the face of uncontroverted medical opinion that Mr Neal should have been redeployed and that dealing less than three games 
enhanced the risk of his symptoms.  Further, there was no explanation for the fact that his injuries seem to have occurred at the 
end of a period of years of dealing only one game, and then for a shorter period two games.  There was no evidence at all that 
the policy was wrong or not justified. 

109 As the Senior Commissioner correctly observed, Burswood cannot be fairly accused of negligence if Mr Neal returns to work 
in accordance with the order of the Senior Commissioner.  However, it was against the evidence and the weight of the evidence 
to order the return to work of an employee who, on all of the evidence, was unfit to return to work as a croupier and whom the 
appellant did not establish to be fit to return to work as a croupier at all. 

110 For all of those reasons, however, there was a miscarriage of the exercise of discretion at first instance established, according 
to the principles laid down in House v The King (op cit), because:- 
a) The Senior Commissioner erred in finding unfairness when there was none on the part of the employer, and, in fact, it 

was open to find, and should have been found, that the employer acted fairly in attempting over a lengthy period to find 
employment for Mr Neal. 

b) The employee never sought to be returned to croupier work, and adduced no medical or other evidence to that effect 
until he gave somewhat vague evidence to the Senior Commissioner in answer to questions by him. 
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c) It would be unfair and not in the interests of the employer or the employee to order his return to employment as a 
croupier when non-rotation may have led to his injury or aggravated and might, on medical opinion, aggravate it 
further. 

d) Mr Neal accepted a lump sum settlement of his workers’ compensation claim in which medical opinion of permanent 
disability and the clear necessity for his redeployment inferentially must have played a part. 

e) He entered into and participated for up to eight months in the process of work capacity assessment resulting from and 
based upon his incapacity for work as a croupier without demur. 

f) The employer acted at all times, and correctly, on the basis of medical opinions, both of which in the end agreed, to 
which Mr Neal did not demur even in the hearing, and which he adduced as part of his own case. 

g) Had the employer required him to work as a croupier in the face of such opinion, and Mr Neal never sought that it did, 
it might properly have been found to have acted negligently. 

h) It was relevant, too, that the employee had conducted his case on the basis of incapacity, settled his workers’ 
compensation claim on medical reports which unequivocally found incapacity and recommended his redeployment, 
and thus to find that he should have returned to work as a croupier, when the evidence was all of his incapacity, except 
his own unsubstantiated and somewhat vague opinion, was in error. 

i) Both parties had accepted the medical opinions as establishing that he was unfit to work as a croupier. 
j) Mr Neal did not deny that he had a permanent residual disability. 
k) There was no cogent evidence of his capacity to do the croupier work and the substance of his own case on the 

evidence of two doctors was that he was not. 
l) The evidence of Mr Neal did not establish his fitness for work as a croupier and he adduced no medical evidence that 

he was fit to work as a croupier. 
m) On his own evidence, his clear preference was for the electronic gaming administrative assistant position, were he to be 

paid sufficiently and come under the relevant award. 
n) The Senior Commissioner erred in not relying on the two coinciding opinions of the doctors, against which there was 

no evidence to the contrary, that Mr Neal was unfit to return to work as a croupier. 
o) There was no medical evidence adduced by Mr Neal otherwise, particularly given that he had a condition which was 

best treated by surgery. 
p) Dr Connaughton’s opinion of 9 July 2002, in any event, included a reference to redeploy him as an option, but his 

opinion in that respect became definite following discussions with the occupational therapist and the report of 
Mr Kozak, which should have been accepted, not having been impugned. 

q) In the face of those factors, the Senior Commissioner erred in considering the factors which he did at pages 21-22 
(AB). 

r) The decision was against the evidence and the weight of the evidence. 
FINALLY 

111 For all of those reasons, the appeal should be upheld, it having been established that the exercise of the discretion at first 
instance had miscarried, applying the principles in House v The King (op cit). 

112 For all of those reasons, appeal grounds 2, 3, 4 and 5 are made out and we would therefore, for those reasons, uphold the 
appeal, substitute the exercise of the discretion of the Full Bench for that of the Senior Commissioner, making the findings 
which we say above should have been made.  We would therefore uphold the appeal and vary the decision at first instance by 
substituting therefor a dismissal of the whole of the application as amended. 

COMMISSIONER J H SMITH: 
113 I have had the benefit of reading the reasons to be published by the President.  For the reasons His Honour gives, I agree that 

grounds 2, 3, 4 and 5 are made out and the Appeal should be upheld.  I also agree the decision at first instance should be varied 
by making an order that the whole of the application as amended be dismissed. 

THE PRESIDENT: 
114 For those reasons the appeal is upheld and the order at first instance varied by making an order that the whole of the 

application as amended, be dismissed. 
Oder Accordingly 
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Decision Appeal upheld and order at first instance varied 
Appearances 
Appellant  Mr G E Bull (of Counsel), by leave 
Respondent  Mr D H Schapper (of Counsel), by leave, and with him Mr J Winters,  Industrial Officer 
 
 

Order 
This matter having come on for hearing before the Full Bench on the 5th day of March 2004, and having heard Mr G E Bull (of 
Counsel), by leave, on behalf of the appellant, and Mr D H Schapper (of Counsel), by leave, and with him Mr J Winters, Industrial 
Officer, on behalf of the respondent, and the Full Bench having reserved its decision on the matter, and reasons for decision being 
having been delivered on the 26th day of May 2004, wherein it was found that the appeal should be upheld, and the parties herein 
having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 26th day of May 
2004, ordered as follows:- 

(1) THAT appeal No. FBA 44 of 2003 be and is hereby upheld. 
(2) THAT the decision of the Commission in matter No. CR 101 of 2003 given on 17 November 2003 be 

and is hereby varied by deleting the whole of the order made and substituting therefor an order in the 
following terms:- 
“THAT application No. CR 101 of 2003 be and is hereby dismissed” 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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witnesses at first instance – Alleged errors in transcript at first instance – Public interest issues – 
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Decision Appeal dismissed 
Appearances 
Appellant Ms H McCarthy, on her own behalf 
Respondent Mr N Monahan (of Counsel), by leave 
 
 

Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an appeal against the decision of a single Commissioner.  The appeal is brought pursuant to s49 of the Industrial 

Relations Act 1979 (as amended) (hereinafter referred to as “the Act”). 
2 The decision appealed against is constituted by an order dismissing an application by the appellant that the Commissioner at 

first instance disqualify herself from hearing and determining an application to the Commission brought pursuant to 
s29(1)(b)(i) of the Act, for bias. 

3 The Commissioner, having heard witnesses and submissions, dismissed the application by order made on 12 January 2004 (see 
page 91 of the appeal book (hereinafter referred to as “AB”)), and issued her reasons for decision. 

4 It is against that decision that the appellant now appeals on the following grounds. 
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GROUNDS OF APPEAL 
5 Insofar as I am able to discern what the grounds of appeal say, put at best for the appellant, they say this:- 

(a) The Commissioner at first instance erred in failing to find that there was ostensible bias established so that she was 
required to disqualify herself. 

(b) The Commissioner erred in failing to find that there was evidence that she had predetermined the matter. 
(c) The Commissioner failed to find that there was evidence of this fact in that there was evidence of telephone calls and 

communications between the Commissioner and various members of staff on various dates between September 2001 
and 2003 and there was evidence that the Commissioner had predetermined the matter. 

(d) The Commissioner erred in not accepting the evidence of the appellant as applicant at first instance. 
6 Grounds 3 and 7 read as follows (see pages 4-5 (AB)):- 

“3. There was a definite detailed apology from Natasha Firth, Associate of Commissioner Scott’s when apologising 
to the Appellant and it should not be seen as not misconstrued or misinterpreted.  It is deliberately making the 
whole process for the Applicant terrible and making her even more at fault on top of her application, which is 
bad enough to be summary dismissed. 

7. The Appellant has been confronted with the transcript not being worded properly. Terrible errors in the 
transcript to look as if the Appellant does not know what she had said. Transcript has many words changed 
from what has been said - many omissions - a sentence not there that was stated in the hearing with no audible 
response put at the time when said. Terrible background noise on tape — need to check all of the tapes as seen 
many errors not matching with transcript.” 

7 There follow other particulars (see pages 5-6 (AB)):- 
“Particulars used for evidence - Appeal Book and submissions 
1. Letters of 30 November 2003, 21 December 2003 and paragraph 5 of the attachment to the letter of 

26 December 2003 
2. Any documents that were available for the hearing on the 09.01.04 
3. Transcript 
4. Case law - if able to pick any applicable for my Appeal 
5. Case law - the learned President and Commissioners who are on the Appeal Panel - knowledge of previous past 

cases in regards to formal reallocation requests relating to bias.” 
8 Request for adjournment - There are particulars of a request for adjournment of the proceedings at first instance, but that 

request was not pressed upon appeal. 
9 Certain other particulars are alleged (see pages 7-8 (AB)):- 

“Public Interest 
The state of mental health for Health Service workers and their families if inappropriately handled in this way. Let 
alone making it an unsafe workplace because of all health service workers not speaking against the hospital or the 
Commission is unfair for the workers asked to be like this and worse for the Appellant’s matter only seen against 
themselves.  It makes it a strong unfair permanent blame on one person who will only be very angry and upset for 
the future job prospects it would influence. 
It was seen as being handled in a covert, unfair and more than unreasonable manner at a hearing by more than well 
knowledgeable group of government employees. Stating no knowledge of the Commission or the Commissioner 
who looks after the Health Service. This was well seen in the hearing as it being this and the Appellant who only 
knew of the Commissioner and where the Commissioner was from by the Union and the Health Service. In the 
public interest, the request for the Appeal to be upheld should be granted. 
Remedy - Appeal upheld 
Application for unfair dismissal to be allocated to another Commissioner for determination. Alternatively, 
reinstatement into a permanent placement in CMSU which, was supposed to have been arranged prior to her 
summary dismissal.  Compensation if applicable.” 

10 I would observe that the grounds of appeal contain a great deal of evidence, some of which was not before the Commissioner 
at first instance, and, insofar as that was the case, s49(4) of the Act forbids the Commission considering it.  

FINDING 
11 This appeal was an appeal against a “finding” as that word is defined in s7 of the Act.  That is because, as defined, “finding” 

means a decision, determination or ruling made in the course of proceedings that does not finally decide, determine or dispose 
of the matter.  All it does is determine whether the Commissioner should continue to hear the matter or not.  This appeal does 
not lie, by virtue of s49(2a) of the Act, unless, in the opinion of the Full Bench, the matter is of such importance that in the 
public interest an appeal should lie (see Alderson v St Columba-Kingswood College (2003) 83 WAIG 215 (FB), Burswood 
Resort (Management) v ALHMWU (2003) 83 WAIG 3556 (FB), Hamersley Iron Pty Ltd v AMWSU (1989) 69 WAIG 1024, 
Mt Newman Mining Co Pty Ltd v AWU (1986) 66 WAIG 1925, and RRIA v AMWSU (1989) 69 WAIG 1873). 

BACKGROUND 
12 By an application filed on 16 March 2003, the appellant alleged that she had been dismissed from her employment by the 

respondent as a relief medical secretary (see page 11 of (AB)), and that her dismissal was harsh, oppressive or unfair (see 
s29(1)(b)(i) of the Act).  That dismissal is alleged to have occurred on 19 March 2003.  The appellant sought relief in the 
Commission by application No PSAC 18 of 2003.  The Hospital Salaried Officer’s Association of Western Australia 
(hereinafter referred to as “the HSOA”) applied for a s44 conference in relation to the appellant’s dismissal (application 
No 488 of 2003). 

13 The HSOA advised the appellant that they would not take application No PSAC 18 of 2003 to hearing, on or about 5 August 
2003.  At about the same time, the HSOA advised that it no longer acted as the appellant’s agent in relation to application 
No 488 of 2003.  The application that the Commissioner disqualify herself came on for hearing before the Commission on 
9 January 2004.  The appellant appeared for herself and Ms Drew and Mr Jesson appeared for the respondent. 
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14 There were before the Commissioner three letters dated respectively 30 November 2003, 21 December 2003 and 26 December 

2003 which contained the allegations of ostensible bias against the Commissioner (see pages 85-87 (AB)). 
15 The factual matters which supported the application are mainly allegations that the Commissioner took part in the dismissal 

process of the appellant, and because of telephone communications with management and staff of the respondent, and 
allegations of what she had said in a conference, that the Commissioner had predetermined the case and should disqualify 
herself. 

16 At the hearing, the appellant called 11 witnesses and the respondent called four.  The witnesses called by the appellant were 
herself, Richard Andrew Barlow, an employee of the respondent, Christopher David Panizza of the HSOA, Clare Thomas of 
the HSOA, Gary Thomas Bucknall, Glenda Joy Carson, manager of employment services for the respondent, Audrey Elizabeth 
Enright, medical secretary, Corinne Drew, the acting manager of area industrial relations for the respondent, Latha Sivapalan, 
medical secretary, Natasha Elise Firth, associate to the Commissioner, and Lynda Brown, medical secretary with the 
respondent.  For the respondent, there were called Mitchell Sydney Jesson, manager of health information management 
services for the respondent, Ronald Edward Gabelish, senior human resources officer for the respondent, Brigit Button, senior 
human resources officer for the respondent, and Sandra Bachman, secretarial co-ordinator for the respondent.  Not one witness 
gave evidence that the Commissioner behaved in the way in which the appellant alleged that she had behaved ((ie) that the 
Commissioner made or received any telephone calls in which the appellant and her dismissal was discussed). 

17 The Commissioner noted for the record the following:- 
(a) That the Commissioner had no knowledge of the appellant, her employment by the respondent or any other matter 

associated with her before the Commissioner convened the conferences under s44 of the Act to deal with the 
applications filed both by her and by the HSOA on her behalf. 

(b) In relation to the allegation about telephone calls, the Commissioner observed that she had not telephoned nor did she as 
a matter of practice phone staff of organisations concerning their employees.  In September 2001, moreover, she 
observed there was nothing before her and she knew nothing of the appellant.  As to the allegations that she had 
predetermined the appellant’s claim, the Commissioner found, on the evidence, that the appellant had misheard, 
misunderstood or misconstrued the advice which she had received from her union representatives at the HSOA, or her 
advisers.  The Commissioner went on to find that it was their misunderstood advice which appeared to constitute the 
basis of the allegations of bias.  The only person who gave evidence of the alleged predetermination of the application 
by the Commissioner was the appellant.  Her evidence, the Commissioner found, was hearsay or speculative.  The other 
witnesses gave evidence of their own knowledge or experience.  The Commissioner therefore rejected the appellant’s 
evidence where it conflicted with that of the other 14 witnesses.  She therefore found that the allegations had been 
demonstrated to have no substance.  The Commissioner went on therefore to dismiss the application. 

APPLICATION TO ADDUCE NEW OR FRESH EVIDENCE 
18 On 29 March 2004, the appellant made application to the Full Bench for orders for discovery for production of documents and 

for leave to adduce new evidence, the application having been filed on 22 March 2004.  
19 The request for leave to adduce new evidence was contained in a letter dated 22 March 2004, to the respondent’s industrial 

relations officer, Ms Corinne Drew, and to Deputy Registrar MacTiernan of this Commission.  So far as is discernible from the 
attachment to that letter which constitutes the actual request for leave, the appellant essentially sought to adduce evidence from 
Ms Audrey Enright, outpatients secretary for the respondent, that the Registrar of this Commission had told Ms Enright that 
she should not speak of telephone calls from the Commissioner to Ms Enright and “everyone”.  It was the appellant who 
alleged that Ms Enright had told her this.  The appellant said that she did not remember that this occurred until 27 February 
2004. 

DISCOVERY AND PRODUCTION OF DOCUMENTS 
20 As to the documents of which she sought discovery, these consisted of all telephone records, if possible, including ingoing and 

outgoing telephone calls and mobile telephone records going back to May 2001:- 
(a) Of the Commissioner. 
(b) Of Ms Debbie Dunstan, the chambers liaison officer, of Commissioner Scott. 
(c) Of the Commissioner’s associate. 
(d) Of the Registrar, Mr John Spurling, and 
(e) “Any information that the Commission knows of that may show an unfair and unnecessary involvement with the 

appellant (emails, complaints etc). 
21 The application, of course, is directed to the respondent and not to the Commission, the Commissioner, or any other person. 

ISSUES AND CONCLUSIONS 
New Evidence 
22 S49(4) of the Act is restrictive of new evidence being adduced or new matters raised on an appeal.  S49(4) reads as follows:- 

“(4) An appeal under this section —  
(a) shall be heard and determined on the evidence and matters raised in the proceedings before the 

Commission; and 
(b) shall, if brought by a person referred to in subsection (3)(b), be dismissed unless, on the hearing of 

the appeal, that person obtains leave of the Full Bench, 
and, for the purpose of paragraph (a), “proceedings” includes any proceedings arising under section 35(3).” 

23 The Full Bench has determined these matters in FCU v George Moss Ltd (1990) 70 WAIG 3040 (FB) and more recently 
CFMEU v Hanssen Pty Ltd (2004) 84 WAIG 694 (FB). 

24 Those principles are:- 
(a) That fresh evidence which could by reasonable diligence have been obtained and/or adduced at the hearing at first 

instance, is not admissible. 
(b) That, had the fresh evidence been adduced at the hearing, a different result would have been achieved. 
(c) That the evidence must be accounted to be credible. 
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25 In this case, too, no evidence was sought to be put before the Full Bench by affidavit, or at least by written statement. 
26 It is also to be noted that the appellant called Ms Audrey Elizabeth Enright at first instance and did not put these matters to her.  

Ms Enright said in evidence that she did not remember any call from Commissioner Scott for two and a half years before 
January 2004.  Ms Enright also said that she had no memory of telling the appellant that she remembered these telephone calls 
and had to make a witness statement about it.  She said that she simply did not remember.  She also said that she knew no one 
in the work area who was receiving calls from the Commissioner.  She did not remember Ms Lynda Brown coming in one 
morning and saying who was on the line. 

27 Both the appellant and Ms Enright gave evidence at the hearing.  The evidence now sought to be adduced clearly existed at the 
time of the hearing and could have been adduced through either or both of these witnesses.  The evidence was not only 
procurable by reasonable diligence, it was adducible there and then at the hearing at first instance.  If it exists, and there was no 
affidavit or statement to support its existence, it was not new or fresh evidence.  Further, the appellant wants to give evidence 
that Ms Enright told her that Mr Spurling rang but told her not to talk about telephone calls from the Commissioner.  That 
would be double hearsay and even in this Commission, unreliable and inadmissible on that basis.  Even if the evidence were 
not in existence at first instance, if it existed at all, that evidence was also not new evidence and was adducible at first instance.  
Further, there is no suggestion that it could change the result. 

28 There is no evidence sought to be adduced as fresh evidence which might be at all regarded as credible or likely to have 
changed the result of the hearing at first instance. 

29 Indeed, it is not clear that Ms Enright would at all give that evidence.  There is nothing in the evidence that could rightly be 
said to be credible or which should be given any weight.  I agreed to dismiss that application for those reasons. 

ISSUES AND CONCLUSIONS - APPEAL 
Findings in Relation to Credibility - Principles 
30 In this decision findings of fact were made which, in part, depended on the reliability of the appellant’s evidence, the 

Commissioner at first instance having seen and heard her in the witness box.  The Commissioner also saw and heard the other 
witnesses in the witness box. 

31 It follows that the principle applicable is that expressed in Devries and Another v Australian National Railways Commission 
and Another [1992-1993] 177 CLR 472 per Brennan, Gaudron and McHugh JJ.  Thus, a finding of fact by a trial judge based 
on the credibility of a witness is not to be set aside because an appellate court thinks that the probabilities of the case are 
against, even strongly against, that finding. 

32 If the finding depends to any substantial degree on the credibility of the witness or witnesses, the finding must stand unless it 
can be shown that the Judge has failed to use or has palpably misused her/his advantage, or has acted on evidence which was 
inconsistent with facts incontrovertibly established by the evidence or which was glaringly improbable.  Of course, following 
Fox v Percy (2003) 197 ALR 201at 208-210 (HC) per Gleeson CJ, Gummow and Kirby JJ, it has been made clear again that an 
appeal court if, having made proper allowances for the advantages of the trial Judge, it concludes that an error has been shown, 
is authorised and obliged to discharge its appellate duties in accordance with the statute.  That is the duty of this Full Bench on 
this appeal. 

Discovery and Production of Documents 
33 There is a request for provision of Ms Lynda Brown’s finishing date at the hospital which will be notified to the appellant, 

counsel for the respondent told us, on the hearing of the appeal, even though the appellant does not concede that an order for 
discovery, inspection or production ought to be made. 

34 In any event, the telephone records could not be produced before the Commission, it was submitted.  The appellant seeks the 
production of documents which, if it is agreed, could not be brought before the Commission on appeal because they are 
relevant only to new evidence which cannot now be adduced.  There is no basis upon which the appellant could use or rely on 
those documents before the Full Bench on the appeal.  Further, the appellant cannot compel the production, inspection or 
discovery of Commission documents by seeking an order directed to the respondent, since the documents are not in the 
respondent’s custody, power or possession. 

35 Further, I would wish to be persuaded that the Commission could make an order directed to itself in proceedings to which it 
was not a party.  Of course, the Commission could never be a party. 

36 In any event, because of the sheer breadth of the orders sought, as was submitted for the respondent, the application for 
discovery and production of documents is a “fishing expedition”.  It should, therefore, in my opinion, be clearly refused on that 
basis.  Such an application, in any event, is a matter which should have been dealt with at first instance and there is no 
satisfactory explanation why it should not have been. 

37 There is nothing, in any event, in the description of the documents to suggest that they would assist in any way relevant to the 
appeal.  The appellant’s real grounds of making the application are that this material will assist her in exposing an alleged 
conspiracy. 

38 Of course, it is not at all clear what the telephone records will reveal, nor is the appellant able to say.  The broad assertion by 
the appellant does not at all justify such orders being made.  These orders may not be made, in any event, because they are 
implicitly excluded by the terms of s49(4) of the Act which does not permit a rehearing of the matter except on the evidence 
and matters before the Commissioner at first instance and new evidence if it is adduced.  Discovery and production of 
documents is a matter for the proceedings at first instance.  It will be rare, if such can occur at all, for discovery, inspection 
and/or production of documents to be ordered on appeal.  That ground of appeal had no merit at all. 

Bias 
39 Part of the basis of the application by and the submissions at first instance was that the appellant alleged that the 

Commissioner was engaged,  and the Commissioner had been involved before the appellant’s alleged dismissal, in facilitating 
or instigating that dismissal.  Further, the appellant at first instance alleged that the Commissioner was biased and had 
predetermined the matter and had colluded with employees of the respondent in the course of this predetermination of the 
matter. 

40 In short, the Commissioner was alleged to be engaged in a conspiracy with the respondent to bring the proceedings to an 
unfavourable result for the appellant. 

41 The decision of the Commissioner was not a discretionary decision.  The Commissioner was required to make a finding of 
fact. 
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42 The appellant was required to establish that a reasonable observer might apprehend that the Commissioner might not or would 

not resolve the issues with a fair and unprejudiced mind.  The test is not subjective.  It is objective.  It certainly does not 
depend on what the person who alleges bias may subjectively believe or understand (see Stammers Supermarkets and Others v 
SDEA (1991) 71 WAIG 2031 (FB) and see also the Coal Miners’ Industrial Union of Workers of WA v Western Collieries Ltd 
(1995) 75 WAIG 2492 (FB) per Sharkey P, Coleman CC and Scott C).  The person who seeks that a Commission member 
disqualify her/himself must establish that such a basis exists in fact and as a fact (see Stammers Supermarkets and Others v 
SDEA (FB) (op cit) at page 2036 - 2038).  The opinion of any person on that question is inadmissible.  

43 The test does take account of the fact that an unprejudiced and impartial mind is not necessarily one which has not thought 
about the issues in dispute or formed any preliminary views or inclinations of mind or conclusions about those issues (see 
Vakuta v Kelly [1989] 167 CLR 568 at 576 per Dawson J).  In assessing what the hypothetical reaction of a fair minded 
observer would be, the Commissioner was required to attribute to her or him knowledge of the actual circumstances of the case 
(see Laws v Australian Broadcasting Tribunal [1991] 170 CLR 70 at page 87).  In this case, the appellant was clearly required 
to establish that the reasonable apprehension would be that the Commissioner’s mind was so prejudiced in favour of a 
conclusion already reached, that it would not be altered irrespective of the arguments made and of any evidence which would 
be made or adduced.  It is, of course, trite to observe that a Judge or Commissioner should not stand aside whenever she/he is 
requested to do so (see Laws v Australian Broadcasting Tribunal (op cit) at page 100 and see, for example, Re Polites and 
Another; Ex parte The Hoyts Corporation Pty Ltd and Others [1991] 173 CLR 78 and Re Finance Sector Union of Australia; 
Ex parte Illaton Pty Ltd (1992) 66 ALJR 583 and also, among other Full Bench decisions on such a point, Coal Miners’ 
Industrial Union of Workers of WA v Western Collieries Ltd (FB) (op cit) and see also Carter v Drake and Others (1992) 
72 WAIG 736 at 737-739). 

44 The question is not, generally speaking, one that should be the subject of factual contest by evidence or counter-evidence 
before the Commissioner or another Commissioner (see Australian National Industries Ltd v Spedley Securities Ltd (in liq) 
(1992) 26 NSWLR 411 (CA) at page 436 per Mahoney JA and see Bainton v Rajski (1992) 29 NSWLR 539 (CA) per 
Mahoney JA at pages 541-545, as well as Limbo v Little (1989) 98 FLR 421). 

45 In matters involving superior court Judges the approach which has been adopted is that the question of bias is to be determined 
by the Judge himself or herself and if a decision is wrong then the error is to be corrected on appeal (see Australian National 
Industries Ltd v Spedley Securities Ltd (in liq) (CA) (op cit) per Mahoney JA at page 436).  It is only if any order is made 
which is susceptible to appeal that the court may consider the question of bias in conjunction with that appeal or summons for 
leave to appeal.  An appealable interlocutory order may, however, provide an early opportunity to deal with the question of 
bias (see Bainton v Rajski (CA) (op cit) and Australian National Industries Ltd v Spedley Securities Ltd (in liq) (CA) (op cit) 
and also Gas and Fuel Corporation Superannuation Fund and Others v Saunders and Another (1994) 123 ALR 323 (FC) per 
Gummow and Heerey JJ, Davies J concurring at pages 324-325).  I will turn to the approach which I think should be adopted 
by the Commission later in these reasons. 

Facts at First Instance 
46 At first instance, the appellant relied on a number of alleged facts:- 

(a) That in September 2001, Mr Ronald Gabelish, the respondent’s human resources officer, said to Mr Barlow that he was 
going to telephone Commissioner Scott.  That was, of course, 19 months before the appellant was dismissed or before 
the application at first instance was made. 

(b) That in the same month the Commissioner telephoned a number of the respondent’s employees, namely Ms Sandra 
Bachman, secretarial co-ordinator, Ms Lynda Brown, Ms Audrey Enright, Ms Cheryl Campbell and Ms Latha 
Sivapalan, all medical secretaries, and Mr Mitchell Jesson, manager of health information management services. 

(c) That on 5 March 2003, Commissioner Scott spoke on the telephone to Mr Mitchell Jesson and Ms Brigit Button, the 
respondent’s senior human resources officer. 

(d) That at a meeting on 2 July 2003, after a conciliation conference in the Commission at which Mr Christopher Panizza, 
assistant secretary of the HSOA was not present, Mr Panizza informed the appellant that there would be a decision 
against her if the matter went to hearing, and that the outcome had been predetermined by the Commissioner. 

(e) That, later that day, in a telephone call, Mr Panizza informed the appellant that Commissioner Scott had said that she 
would find the appellant to be “insolent” if the matter went to a hearing. 

(f) That there was an apology by Ms Natasha Elise Firth, the Commissioner’s associate, for the alleged predetermination. 
The Alleged Barlow/Gabelish Conversation 
47 Mr Gabelish’s evidence was that he did not have any conversation with Mr Barlow of the kind alleged by the appellant, that he 

did not at any time discuss Commissioner Scott or the Industrial Commission with Mr Barlow, and that he did not at any time 
contact Commissioner Scott.  Mr Barlow’s evidence was, similarly, that he had no recollection of any conversation with 
Mr Gabelish of the kind alleged, that he had no recollection of any reference to Commissioner Scott on the relevant day, and 
that his notes in relation to the meeting did not refer in any way to a discussion about a reference to Commissioner Scott.  They 
were not shaken in their evidence.  There was therefore the appellant’s own hearsay evidence that these conversations 
occurred, and the Commissioner did not accept that evidence.  The Commissioner was entitled not to accept that any such 
conversation had occurred on consideration of the whole of the evidence, and further to find that it gave rise to no objective 
facts which could be considered relevant to a consideration of whether there was a reasonable apprehension of bias or 
prejudgement. 

The Alleged September 2001 Telephone Calls 
48 As to the alleged telephone calls from Commissioner Scott to members of the respondent’s staff referred to above, the 

evidence of those witnesses, Ms Bachman, Ms Enright, Ms Brown, Mr Jesson and Ms Sivapalan, was quite clear, that they had 
never spoken to Commissioner Scott and/or had not heard of her, at least until shortly before the hearing, and/or had no 
recollection of receiving any telephone calls from her.  Ms Campbell was not called to give evidence.  Ms Glenda Joy Carson, 
manager of employment services for the respondent, gave evidence that she had no knowledge of the Commissioner contacting 
Mr Jesson, Ms Bachman, Mr Gabelish, Ms Button, or any of the central medical or clerical staff.  Further, she said that she had 
no knowledge of any staff contacting Commissioner Scott or being contacted by Commissioner Scott.  It was therefore clear 
that the allegations the appellant made had no foundation in any evidence except her own hearsay evidence of conversations 
alleged to have taken place between these employees and a person on the other end of the phone line whom she assumed was 
Commissioner Scott.  The Commissioner quite rightly did not accept her evidence as against the other evidence and was 
entitled, even on the basis of the evidence sought to be adduced by the appellant, in finding that there were no objective facts 
relevant to consideration of whether there was a reasonable apprehension of bias or prejudgement.  Further, she was also able 
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and entitled to have regard to her own knowledge that she had not, in fact, had any contact with the alleged recipients of the 
telephone calls as alleged by the appellant (see Australian National Industries Ltd v Spedley Securities Ltd (in liq) (CA) (op 
cit) at page 436 per Mahoney JA). 

The Alleged 5 March Telephone Calls 
49 The appellant’s allegation, put at its highest, was that during breaks at a meeting at Sir Charles Gairdner Hospital on 5 March 

2003, the respondent’s representatives, Mr Jesson and Ms Button, spoke to Commissioner Scott by telephone.  She admitted 
that she had no knowledge of whom they spoke to.  Both witnesses gave clear and unequivocal evidence that they had not had 
any telephone calls with Commissioner Scott that day, and, indeed, did not have any mobile telephones to use on 5 March 
2003. 

50 It was therefore open to the Commissioner to find that there was no evidence of that allegation and no evidence on which any 
objective fact could be found which could be considered relevant to a consideration of whether there was a reasonable 
apprehension of bias or prejudgement.  She was also entitled, as she was throughout, to rely on her own knowledge that she 
had not in fact had any contact with Mr Jesson and Ms Button as alleged by the appellant. 

Alleged Apology by Associate 
51 I deal now with the evidence relating to ground 3.  By that the appellant alleged that the Commissioner’s associate, Ms Natasha 

Firth, had apologised to her for the Commissioner’s predetermination of the matter.  The appellant gave evidence in somewhat 
vague terms of this alleged apology.  Ms Firth, on the other hand, gave unshaken and definite evidence that there was no 
predetermination and that she did not apologise to the appellant (see page 59 of the transcript at first instance (hereinafter 
referred to as “TFI”)). 

52 It was open therefore to the Commissioner to find, and find correctly, that there was no apology for any predetermination, and 
that there was no predetermination. 

The Alleged Predetermination – Mr Panizza’s Alleged Discussion of 2 July 2003 
53 Mr Panizza gave evidence that he was not at the conciliation conference of 2 July 2003, so that if he said what he was alleged 

to have said, it would have to have been what other HSOA officers present at the conference or someone else told him.  There 
is no evidence that anyone told him anything along the lines suggested by the appellant.  In any event, that evidence, had it 
existed, was hearsay upon hearsay and very unreliable.  In any event, Mr Panizza also gave evidence in which he denied ever 
holding or offering an opinion concerning any alleged predetermination as alleged by the appellant.  Further, his evidence was 
that he had did not say in any telephone call to the appellant that Commissioner Scott intended to find that the appellant might 
be “insolent”. 

54 Ms Clare Thomas of the HSOA also gave evidence when called by the appellant that at the conference in the Commission on 
2 July 2003 she recalled the Commissioner mentioning nothing about predetermining the matter.  Both she and Mr Panizza 
denied having any opinion that the Commissioner had predetermined the matter.  They said that they would have advised their 
client that an appropriate application should be made in the event that they had that view. 

55 As to the alleged telephone conversation, it was therefore open to the Commissioner to find, and she found correctly, that there 
was no evidence that any such incident occurred, that nothing to that effect was said by the Commissioner, particularly having 
regard to her own knowledge of the matter and that no fact could be found based on those allegations which was at all relevant 
to any finding of bias. 

Findings of Fact 
56 I would also add that the finding that the appellant’s evidence should not be accepted was not a finding which, according to the 

principles laid down in Fox v Percy (HC) (op cit) and Devries and Another v Australian National Railways Commission and 
Another (op cit), should be disturbed.  Not one of the 14 witnesses called gave evidence which supported her allegations.  
Eleven of those were the appellant’s own witnesses.  The evidence in chief of Ms Drew (see page 54 (TFI)) is a strong 
example.  The appellant’s case was therefore flawed because of that evidence alone because it constituted part of her own case.  
Her own evidence was, as the Commissioner found, hearsay and speculative whilst the witnesses’ evidence was of their own 
knowledge.  There was no evidence of any of the allegations, except the evidence of the appellant which was hearsay, 
sometimes double hearsay and strongly conjectural.  All of the evidence adduced by the appellant and all of the evidence 
adduced by the respondent, even, negatived or failed to support her evidence.  Indeed, not one of her own witnesses supported 
her case.  There was no reason therefore why it could have been found that her case was established.  The Commissioner 
herself, having denied the allegations, found on the evidence that there were no grounds for a finding of bias and dismissed the 
application that she disqualify herself.  She was therefore, on a fair reading of the evidence, clearly entitled to accept the 
evidence of all of the witnesses and reject that of the appellant. 

57 I would also mention that, notwithstanding her allegations, it was significantly the appellant’s own evidence that she really did 
not know what the outcome of the application would be (see pages 28-29 (TFI)). 

58 The Commissioner was therefore correct in finding that the appellant’s allegations had no substance. 
Conclusion 
59 In this case there was nothing put to the Commissioner on which she might properly find as a fact, that she was biased.  In 

other words, a reasonable observer, on what was before the Commissioner, would not possibly apprehend that the 
Commissioner might or would not resolve the issues with a fair and unprejudiced mind.  In the case of prejudgement, which 
was part of the allegations in this case, the ground for disqualification is a reasonable apprehension that the judicial officer will 
not decide the case impartially or without prejudice, rather than that the officer will decide the case adversely to one party (see 
Re JRL; Ex parte CJL [1986] 161 CLR 342) (see also Re Polites and Another; Ex parte The Hoyts Corporation Pty Ltd and 
Others (op cit) and Re Finance Sector Union of Australia; Ex parte Illaton Pty Ltd (op cit) a 583-584).  In this case, as I have 
said, no such reasonable apprehension arose, not even on the evidence adduced which is an advantage which the appellant 
should not perhaps have been permitted to enjoy. 

60 Insofar as what was alleged is an allegation of misconduct or impropriety, then that is evidence of actual bias (see Re JRL; Ex 
parte CJL (op cit) at pages 356-357 per Mason J).  Whether actual or ostensible there was nothing before the Commission 
which might correctly lead to any finding that the Commissioner was biased. 

61 There was therefore no evidence which might lead to any conclusion of actual bias or any predetermination of the matter.  
There was no misconduct on the part of the Commissioner.  The allegation of bias, on a fair reading of all of the material, 
seems to have been entirely misconceived.  The grounds which so allege are not made out and fail. 
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Alleged Errors in Transcript at First Instance 

62 In support of ground 7, the appellant listed a number of errors which she said appeared in the transcript at first instance.  I am 
not certain why this was done.  First, none of the “errors” were said or demonstrated to be of any consequence to the decision 
at first instance.  Second, they could not in any way have had any effect on the Commissioner’s decision and the reasons 
therefore because the reasons were given ex tempore at the end of the hearing and were given therefore without benefit of 
transcript.  That ground has no merit therefor. 

Further Matters 

63 I would also observe as follows. 

64 First, it will be obvious that it has not been demonstrated that the Commissioner at first instance has misused her advantage in 
seeing the witnesses in making the findings which she made.  Indeed, it was clearly open to her to find as she did, on a fair 
reading of the evidence, and she was correct in so finding. 

65 Second, there was no basis in fact upon which the Commissioner could make a finding that in the circumstances a party or a 
member of the public might entertain a reasonable apprehension that she might not bring an impartial and unprejudiced mind 
to the resolution of the question.  Indeed, in the end, that was not even the appellant’s evidence. 

66 Third, it is doubtful on the authorities to which I have referred above, that an appeal against bias should be heard by this Full 
Bench before the proceedings at first instance have concluded. 

67 Fourth, a party cannot question a member of the Commission about facts supporting any allegation of bias (see Limbo v Little 
(op cit) at pages 427-428). 

68 Further, although it was not in question in these proceedings, having regard to the authorities referred to above, I would need to 
be persuaded that the Commission was required to hear conflicting evidence or any evidence to determine the matter of bias.  
However, that was not argued in these proceedings. 

Finding 

69 The decision at first instance was a finding as that term is defined in s7 of the Act.  “Finding” is defined in s7 of the Act as 
follows: 

““finding” means a decision, determination or ruling made in the course of proceedings that does not finally 
decide, determine or dispose of the matter to which the proceedings relate.” 

70 By s49(2a) of the Act:- 

“An appeal does not lie under this section from a finding unless, in the opinion of the Full Bench, the matter is of 
such importance that, in the public interest, an appeal should lie.” 

In other words, the appeal has no existence as a competent appeal until the Full Bench forms the opinion that the matter of the 
appeal is of sufficient or so much importance that in the public interest an appeal should lie. 

71 In this case, the matter of the appeal is not and has not, in my opinion, been established to be of such importance that in the 
public interest an appeal should lie because:- 

(a) There is no demonstrated merit in the appeal at all. 

(b) The Full Bench should not generally determine an appeal against a finding of bias before the matter is heard and 
determined at first instance, unless there is a strong and obvious case of bias, and unless, having regard to all of the 
relevant factors, the matter should be heard before the hearing at first instance is entirely completed. 

(c) The Full Bench should not and does not readily entertain an interlocutory decision on appeal. 

(d) It is in the interests of the parties and the public as much as possible to allow this matter to be determined at first 
instance without the interruption of appeals on findings. 

(e) The principles dealing with bias have been well settled by the High Court and Full Benches in this Commission and no 
new matter of law to be decided has been raised. 

FINALLY 

72 It goes without saying that the Full Bench is required to deal with this appeal on what was before the Commissioner at first 
instance which is contained in the transcript and appeal books.  I cannot and have not taken account of submissions and 
statements by the appellant which go beyond that. 

73 In my opinion, it has not been established that the appeal should lie and I would so find, for those reasons.  I would dismiss the 
appeal for the reasons which I have expressed.  If I were wrong in that, then no ground of appeal has been established for the 
reasons expressed above on the merits.  I would therefore dismiss the appeal for all of those reasons. 

CHIEF COMMISSIONER W S COLEMAN: 

74 I have had the benefit of reading the Reasons for Decision of His Honour, the President.  I agree and have nothing to add. 

SENIOR COMMISSIONER A R BEECH: 

75 I have had the advantage of reading the draft reasons for decision of His Honour, the President.  I agree and have nothing to 
add. 

THE PRESIDENT: 

76 For those reasons, the appeal is dismissed. 
Order acordingly 
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THE PRESIDENT AND COMMISSIONER S J KENNER 

INTRODUCTION 
1 These are the joint reasons for decision of the President and Commissioner S J Kenner. 
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2 This is an appeal by the above-named appellant employee, Parrish Smith (hereinafter referred to as “Mr Smith”), against the 

whole of the decision of the Commission, constituted by a single Commissioner, given on 12 December 2003 in matter 
No 1983 of 2002. 

3 The appeal is brought pursuant to s49 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”).   
4 The decision appealed against is a decision constituted by an order dismissing the application made at first instance by 

Mr Smith pursuant to s29(1)(b)(i) and (ii) of the Act. 
GROUNDS OF APPEAL 

5 This appeal is brought on the following grounds (see page 2 of the appeal book (hereinafter referred to as “AB”)):- 
“The appellant appeals against the whole of the decision of the Commission, constituted by Commissioner Wood, 
given on 12 December 2003 in matter number 1983 of 2002 on the following grounds: 
1. The Commissioner erred in finding that the appellant’s breach of the respondent’s ‘Acceptable Use’ policy 

(the ‘Policy’) constituted grounds for a summary dismissal at law; 
2. The Commissioner erred in finding that the dismissal was not harsh, oppressive or unfair without taking into 

account that the summary dismissal was not lawful; 
3. The Commissioner erred in finding that the appellant’s dismissal was justified notwithstanding that the 

Policy did not warn that a breach of the Policy could or would result in dismissal; 
4. The Commissioner erred in finding that the applicant’s breach of the Policy was such as to damage the trust 

between employer and employee; 
5. The Commissioner erred in finding that the applicant’s breach of the Policy was so serious that it justified 

dismissal rather than a lesser penalty; 
6. The Commissioner erred in failing to give proper consideration to the respondent’s reliance on the 

‘Woodside complaint’ as a reason for the dismissal; and 
7. The Commissioner erred in finding that the procedural irregularities surrounding the appellant’s dismissal 

did not render the dismissal harsh, oppressive or unfair. 
The appellant seeks an order: 
1. Upholding the appeal; 
2. Determining that the dismissal of the appellant was harsh, oppressive or unfair; 
3. That the respondent pay to the applicant the sum of $22,522.51 plus a further $209.62 per week calculated 

from 18 August 2003 to the date of judgment as compensation; and 
4. Alternatively to 2 and 3, referring the matter back to the Commissioner for further determination in 

accordance with the law.” 
BACKGROUND 

6 The application at first instance, pursuant to s29(1)(b)(i) and (ii) of the Act, was made by Mr  Smith, having been filed on 
5 December 2002.  (The s29(1)(b)(ii) part of the application does not seem to have been pursued).  

7 By that application Mr Smith alleged that he was summarily dismissed on 21 November 2002 in a manner and for reasons 
which were harsh, oppressive or unfair.  He sought compensation for his loss of income and payment of an amount for 
reasonable notice equal to six months pay. 

8 He was employed between 11 June 2001 and 21 November 2002 as a senior consultant by the respondent, Tungsten Group Pty 
Ltd (hereinafter referred to as “Tungsten”).  His duties involved architectural design, consultancy and project management and 
he was paid a salary of $65,000.00 per annum and superannuation contributions.  Tungsten has 113 employees Australia wide.  
Mr Geoffrey Maxwell Parnell is responsible for Western Australia and the Northern Territory. 

9 Mr Smith was dismissed at a meeting on 21 November 2002 which he was called to attend with Mr Parnell, a director of 
Tungsten, and a major shareholder, and Mr Donald Evans Koontz, Tungsten’s principal consultant. 

10 At the meeting Mr Smith was handed a letter of termination (exhibit A5, pages 58-59 (AB)), dated the same date, and was 
dismissed summarily for download, display and transmission and receiving unacceptable “sexually explicit” material.  
Tungsten viewed this as both a breach of its IT policy and of Mr Smith’s contract of employment.  Mr Smith alleged that the 
summary dismissal was in breach of his contract of employment, that there was no good reason for the dismissal, that Tungsten 
failed to investigate the incident leading up to the dismissal properly and failed to accord Mr Smith procedural fairness, that 
Tungsten failed to take into account all relevant circumstances prior to deciding to dismiss Mr Smith, and that the dismissal of 
Mr Smith was not warranted in all of the circumstances. 

11 By the letter dated 21 November 2002, there was a summary dismissal of Mr Smith (see pages 58-59 (AB)).   
12 The letter, formal parts omitted, reads as follows:- 

“This letter serves as notification of summary termination of employment (effective 21 November 2002), based on 
your acknowledgement of the following: 
• Breach of the IT policy (in particular the download, display or transmission of sexually explicit material); 

and 
• The breach of clause 21.3.7.2 of your employment contract (conduct which causes imminent and serious 

risk to the reputation, viability or profitability of the Company’s business). 
The above has come to our attention as a result of your storage and transmission of sexually explicit material to 
Tungsten personnel, clients and other third parties. 
I take this opportunity of reminding you of the following clauses in your employment agreement (signed 26 April 
2001): 
• Clause 14 – Company Property 
… 
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• Clause 15 – Restraint 
… 
Any monies owing to you for unused annual leave, after deducting salary paid in advance (22 November 2002 – 
30 November 2002) will be transferred to you (sic) bank account once clause 14 of your employment agreement 
(refer above) has been complied with. 
Kindly sign the copy of this letter as acknowledgment of receipt.” 

13 It was said that this matter had come to Mr Parnell’s and Mr Koontz’s attention as a result of Mr Smith’s storage of and 
transmission of sexually explicit material to Tungsten personnel, clients and other third parties. 

14 A number of emails and attachments and a computer disk were tendered at the hearing and listed at page 15 (AB), paragraph 4 
of the reasons for decision.  (The list at page 15 (AB) includes three different emails which were sent by managers concerning 
the other exhibits). 

15 The question was whether Mr Smith’s actions justified summary dismissal or dismissal at all and whether the manner of the 
dismissal and the investigation by Tungsten leading to the dismissal were so inadequate as to be deemed unfair. 

16 The persons working in the Tungsten office in Perth numbered about six.  Mr Smith was third in the seniority list.  Other 
employees included Mr Alan Weinbauer, Ms Amy Louise Nicholls, and Mr Gordon Bateup.  There were three male 
employees.  Mr Geoffrey Maxwell Parnell was a director and the major shareholder in Tungsten, at all material times.  
Mr Donald Evans Koontz was the principal consultant, and Mr Smith’s supervisor. 

17 When he was engaged to work for Tungsten, Mr Smith entered into and signed an employment agreement dated 28 April 2001 
(see pages 41-50 (AB)).   

18 Clause 21.3 of that agreement provides, in its relevant parts, as follows:- 
“The Company may immediately terminate the Employee’s employment without notice if: 
... 
21.3.5 the Employee fails or neglects to carry out the Duties or commits any act of serious misconduct or 

breach of this agreement (including the Company policies and operating procedures); 
21.3.6 the Employee commits an act of gross disobedience or wilful neglect in respect of lawful instructions 

regarding the performance of the duties; or 
21.3.7 the Employee commits an act detrimental to the best interests of the Company including: 

… 
21.3.7.2 conduct which causes imminent and series (sic) risk to the reputation, viability or 

profitability of the Company’s business; 
…” 

19 Significantly, clause 22 prescribes as follows (see page 48 (AB)):- 
“The Employee will be subject to all relevant Group policies and procedures in force from time to time, which are 
hereby incorporated as terms of this Agreement.” 

20 Thus, the “Acceptable Use Policy” to which we refer hereinafter as the “policy” is part of the employment agreement. 
21 By clause 22, the employees agree to be subject to company policies which by that clause are “incorporated” in the terms of 

the agreement. 
22 Mr Smith signed and accepted thereby the Tungsten “policy” on 20 June 2001 in the following terms (see page 57 (AB)):- 

“I acknowledge that I have read Tungsten Group Information Systems Acceptable Use Policy and I agree to abide 
by the terms defined therein.” 

23 Ms Nicholls gave evidence that she did the same on another date. 
24 As part of the scope clause of the policy (see page 51 (AB)) it is prescribed:- 

“Compliance with the provisions of this policy applies to any individual performing work using Tungsten Group 
provided IT resources (regardless of how the resources were acquired).” 

25 By clause 3 of the policy (see page 51 (AB)) it is prescribed:- 
“Any individual requiring the use of a Tungsten Group provided IT resources shall be made aware of this policy by 
the IT Administrator/QA Administrator as part of the Employee Induction Process, prior to being granted access.  
The individual must indicate in writing that s/he has read this policy by signing in the space provided on the last 
page of this policy.” 

26 That is, of course, what Mr Smith did. 
27 Clause 5 of the policy prescribes the general responsibilities of the user, and, most relevantly, at page 53 (AB), require the 

user:- 
“To conduct yours as a responsible representative of Tungsten Group and not use IT resources to: 
• Distribute offensive or harassing statements, disparage others based on race, national origin, sex, sexual 

orientation, age, disability, or political or religious beliefs; 
• … 
• Distribute or solicit sexually orientated messages or images” (our emphasis) 

28 Mr Smith admitted in evidence that he was told to read and sign the policy, but received no further explanation or training in 
the procedures.  He said, however, that the policy was standard in workplaces where he had worked.  He also said that nothing 
was said to him about the repercussions or importance if the policy was breached, or anything about the transmission of 
sexually explicit material. 
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29 In or about early November 2002, Mr Koontz overheard some people in the office speaking about email attachments.  He 

therefore considered that it was necessary that he remind employees not to send anything unacceptable on the IT system, and, 
that, as he said, he wanted them to stop it. 

30 He sent the email of 5 November 2002 (see page 133 (AB)) to male employees, including Mr Smith, Mr Weinbauer, and 
Mr Bateup at 1.34pm.  He sent a copy to Mr Parnell at 4.30pm that day.  The email read, formal parts omitted:- 

“Subject:  IT policy reminder 
subtle reminder guys – anything which can be construed as pornographic should not be downloaded or stored on 
company pc’s.  don’t forget that all our directories, incl c: drives and emails are subject to scan by the network 
administrator …” 

31 Mr Koontz said that he did this, too, because, a few days before, he had also seen an image of a partially clad woman on 
Mr Smith’s computer monitor.  That, he said, prompted him to send the email. 

32 Mr Koontz’s intention in sending the email, he said, was that if employees were sending anything that was in contravention of 
the acceptable use policy, then they would stop the practice.  Further, he said, that he wanted to make this clear to them.  
However, he said, he did not wish to come across as a policeman or act as one. 

33 Mr Smith made three contradictory references to that email in evidence.  First, he said that he did not recall the email.  Second, 
he said that he did not think that it applied to him, since he was not downloading or storing material.  Third, he said that 
Mr Koontz’s email was simply a subtle reminder in relation to the IT policy.   

34 There had been problems in the email system since mid-October 2002.  Mr Parnell then put in place an investigation of 
Mr Smith’s and other emails after Mr Koontz sent his email of 5 November 2002 to Mr Parnell, and, of course, to Mr Smith 
and others.  Mr Parnell told Mr Koontz that an investigation was being undertaken of unacceptable emails causing problems on 
the system.  As the investigation progressed, Mr Parnell advised Mr Koontz on occasion of its progress, and that the 
investigator had identified that Mr Smith had sent a large number of unacceptable emails.  Those communications and material 
were said to be in breach of the policy, and these were tendered in evidence, as we have said.  There was a computer disk.  
There were emails and attached pictures of which there were 24, including exhibits R7, R8 and R9.  These included 14 
transmissions to others by Mr Smith (exhibits A1-A17), and 10 from others to Mr Smith (exhibits R2-R6 and R10-R14).  They 
were dated between 12 December 2001 and 18 November 2002.  In fact, 15 were sent or received in November 2002 and 13 
after 5 November 2002. 

35 Exhibit R7 (see pages 131-132 (AB)) is an email from Tungsten’s IT co-ordinator, Mr Mark Sarachik, to Mr Parnell dated 
14 November 2002 which reports a number of breaches of Tungsten’s policy by Mr Smith.  There had also been, he reported, 
jamming of the system by Mr Smith, who had been transmitting a large number of emails with large attachments including 
picture emails.  On that date, too, Mr Sarachik in his report advised Mr Parnell that he had located numerous pornographic 
emails.  He also reported, as we understand it, that none were from or to any other employee than Mr Smith. 

36 On 19 November 2002, there was a meeting of the directors, which was attended by Mr Parnell and Mr Sarachik.  They 
discussed, having regard to Mr Sarachik’s investigation, and the results, what action should be taken in relation to Mr Smith.  
They decided that, having regard to the unacceptable nature of the emails and the number of times they were being received, 
the company’s reputation needed to be protected and that he be dismissed.  Mr Parnell also said, in evidence that he was aware 
that a number of his major clients had a “negative attitude to misuse of the email system”. 

37 When cross-examined, Mr Parnell said that he was aware that there was concern about Mr Smith sending inappropriate emails.  
He gained the impression on 5 November 2002 that Mr Koontz had seen some pornographic email.   

38 Mr Parnell made it clear in evidence that he expected that once Mr Koontz sent out his email of 5 November 2002 that people 
would stop the practice against which they were being warned. 

39 By 5 November 2002, Mr Parnell was aware that Mr Smith’s email fell into the pornographic category, he said.  This all 
therefore justified summary dismissal for breach of the policy.  He did admit that he had not seen the emails at this stage. 

40 Mr Koontz said in cross-examination that he did not regard the image which he saw on Mr Smith’s screen in early November 
2002 as pornographic.  He said that he did not believe that that warranted dismissal, and whilst it was a breach of policy, that in 
itself was minor.  No disciplinary action was taken against Mr Smith in respect of this image.  Mr Koontz said that he sent out 
his email of 5 November 2002 to all male staff because he did not wish to single out anyone. 

41 Mr Smith was called to the meeting with Mr Koontz and Mr Parnell in the latter’s office on 21 November 2002.  The meeting 
lasted about 40 minutes.  There was no warning given to Mr Smith before that meeting about the nature of it, and he was not 
told that the meeting might have serious consequences for him. 

42 Mr Parnell made it quite clear in evidence that he would have reconsidered his decision if Mr Smith had put forward some 
adequate explanation for his actions, but Mr Smith did not.  Mr Parnell said that Mr Smith’s explanation at the meeting was not 
that someone else had used his computer, but that “Everyone does this.  Therefore it is not a problem”. 

43 Mr Parnell said, too, that they were concerned that there had still continued to be a pattern of sending unacceptable emails 
outside the office following Mr Koontz’s memorandum of 5 November 2002 and up until a few days before they dismissed 
Mr Smith.  Mr Smith, he said, informed him that other staff within the organisations were similarly involved in sending emails 
and said to him “If I am going down, they are going down with me”.  However, Mr Smith did not mention any names at that 
stage.  Later he mentioned Mr  Weinbauer and Ms Nicholls. 

44 Mr Parnell said that he answered that remark by telling Mr Smith that the investigation by Mr Sarachik had not indicated that 
anyone else in the organisation was sending such material.  Mr Smith, he said, was, at the meeting, in a state of disbelief.  
Mr Parnell also said that Mr Smith gave him the clear impression that what he, Mr Smith, was doing was, Mr Smith 
considered, acceptable behaviour.  They did not show Mr Smith the actual emails during the meeting.  However, they did talk 
about pornographic materials having been found.  Mr Smith did not ask to see the emails either.  They were, of course, shown 
to him in the witness box during the hearing at first instance.  He did not deny in evidence that he had received or transmitted 
the emails concerned, except for three of them and a video clip. 

45 Mr Parnell said that Mr Smith did not tell him that he had not read Tungsten’s acceptable use policy, or that he did not 
understand the policy.  That was not denied in evidence by Mr Smith.  Mr Smith did tell Mr Parnell, he said, that he, Mr Smith, 
did not believe that his acts would result in his dismissal. 

46 Mr Parnell reiterated in cross-examination that Mr Smith said that he considered that receiving and storing this material was 
the normal thing which people did.  Mr Parnell then told Mr Smith that he would be dismissed and gave him the letter of 
dismissal of 21 November 2002, which we have quoted above.  Mr Parnell said that Mr Smith looked stunned.  Mr Koontz 
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described him as a good worker.  Mr Smith was given the choice of collecting his things or coming back after hours to collect 
them. 

47 Mr Smith said that he was called into the office to speak to Mr Parnell and Mr Koontz on 21 November 2002.  Mr Parnell 
informed Mr Smith that they had discovered emails of a sexually explicit nature on Mr Smith’s computer system.  Mr Smith 
said that he told Mr Parnell that there were others doing it, and that he would not do it again.  He said that he was shocked that 
he was being dismissed.  He also said in evidence that he asked Mr Parnell whether any complaint had been made and was told 
that none had been made.  Mr Smith said that he offered to sign a reprimand or a final warning.  That suggestion was, of 
course, not acceded to.  He then asked that the decision to terminate be reconsidered.  However, he said that Mr Parnell told 
him that the directors had made their decision.  Mr Smith refused to sign his termination letter which was given to him.  
Mr Smith confirmed that no emails were shown to him and said that he did not ask to see them. 

48 Mr Smith also said that he queried Mr Parnell about how his, Mr Smith’s, actions could result in damage to the company’s 
reputation when no complaints had been made.  He also said that he told Mr Parnell that he could stop these things, and that it 
was not anything which was out of hand.  It did not, Mr Smith said, require immediate termination.  Mr Smith admitted, in 
evidence, that he had sent emails to clients and that they had been reciprocated.  He said that his clients did not see them as 
offensive.  They saw them as jokes and what normally occurred in corporate email systems. 

49 It was not made clear to him, he said, in relation to which emails he was being dismissed.  At no time did he deny sending or 
receiving objectionable material.  During the meeting, he was advised that there was a problem with the slowness of the 
computer due to pornographic files being sent by him, which, of course, is one matter which Mr Sarachik reported to 
Mr Parnell.  At no time did Mr Smith deny saying to Mr Parnell at the meeting that what he did was the normal thing to do, or 
that what he did was acceptable.  Indeed, his evidence relied on such a practice in the office.  He did not deny saying about his 
fellow employees “If I am going down, they are going down with me”.  He named Ms Nicholls and Mr Weinbauer. 

50 At the meeting of 21 November 2002, Mr Parnell, according to Mr Smith, raised a complaint made to him by two women 
employees of Woodside, a client of Tungsten, about Mr Smith.  These women had complained that at a golf day organised by 
Tungsten for Woodside Mr Smith made lewd comments to them, and touched them inappropriately.  Mr Smith denied it.  
Mr Parnell, in evidence, denied that this incident in any way constituted a reason for dismissal of Mr Smith, in his mind.  He 
did say, however, that it was a factor but it was not probably the most important factor. 

51 Mr Smith went on to say that he was told he could get a few things from the office and was escorted out by Mr Koontz.  He 
said that he asked Mr Koontz about the dismissal, and Mr Koontz said to him that he was a good worker, but he had committed 
a breach of policy, the directors had made a decision, and he therefore had to go. 

52 Mr Smith said that he was quite shocked by his dismissal and that he went to see a doctor because he was not feeling well. 
53 Mr Parnell said in evidence that sending pornographic email is unacceptable irrespective of the reaction of the receiver.  He 

also said that it came to their knowledge after the events that Mr Weinbauer did send and receive similar types of emails.  
However, this was after the event. 

54 In the course of giving evidence, Mr Smith admitted sending the emails exhibits A1, A2, A8, A9, A10, A11, A13, A14, A15 
and A17.  In relation to exhibit A6, he said that he had not seen the attachment to that email.  He also said that he did not recall 
seeing the email A7 and that others had access to his computer and used his computer.  He denied sending exhibit A12 and 
said that he did not send emails of that nature.  He also said that he had not seen it.  In relation to the video clip, exhibit A16, 
Mr Smith said that he was requested by Mr Weinbauer to send it and he sent it to him.  He also said that he did not know who 
Mr Iain Melotte, the addressee of exhibit A16, was.  He also said in the course of cross-examination at page 66 of the transcript 
at first instance (hereinafter referred to as “TFI”):- 

Q: “And it’s your evidence that the particularly graphic emails were the ones that you just happened not to 
open?” 

A: “Not particularly.  I just know the emails that I would’ve sent out.  They - - they wouldn’t have contained 
anything that - - that hard.” 

55 Mr Parnell gave evidence about why no warning was given to Mr Smith before the dismissal, and we reproduce that evidence 
from page 124 (TFI)):- 

“Okay.  Now, why wasn’t the warning given?---The warning wasn’t given for a number of reasons.  One of the key 
elements in working as we do is - - is the trust and integrity of our - - our personnel.  There were not a situation 
where there was one instance that maybe a genuine mistake and error of judgment had been made but a continual 
sequence of emails coming in and - - and going out over a relatively short period.  And as I said, we didn’t go back 
at that stage more than the 3 or 4 weeks.  Subsequent discoveries have indicated it went on much longer and may 
have gone on even longer than what we know.  The second element was the fact that Don Koontz had issued a 
reminder to Mr Smith on the 5th of November and he continued to send emails right through up until the 15th of 
November in terms of - - of the same sort of nature.  So we figured and we made - - had a feeling that he wouldn’t - 
- he was given a reminder, he didn’t respond to that reminder and that concerned us about our ability to trust him in 
terms of doing future things, as well as the circumstances of the issue that arose, that we became aware of on the 
15th of November, in relation to concerns of one of our clients about his behaviour.” 

56 There was evidence from Ms Amy Louise Nicholls, an employee of Tungsten, who said that she had signed the IT agreement 
and that nothing was said by Tungsten about that policy.  She said that she did not read the policy.  She said she received 
sexually explicit emails from Mr Smith which she treated just as jokes and which were not offensive to her.  She forwarded the 
emails to others and did not complain about them.  However, she was shocked, she said, that Mr Smith had been dismissed.  
She was not aware whether other employees were sending emails of this nature.  She sent emails to her own hotmail address 
and forwarded them on from there.  She said that she thought that Mr Smith had been fired simply for sending the email of 
11 December 2002 (exhibit A15).  She also said that she deleted emails from her system for storage reasons. 

57 Mr Edward Selmon Tabb gave evidence that he worked previously for Nautronics, a company which contracted Tungsten to 
do work for them.  In this capacity he had met Mr Smith and received emails from Mr Smith which he treated as jokes and 
were the usual exchanges seen in most offices.  There was nothing “detrimental” in them.  He said that he sent some emails to 
Mr Smith and had he had received “worse” from other sources. 

58 Mr Smith did not deny at any time that he transmitted images and graphics of various kinds of sexual activity and of naked 
women.  Further, upon this appeal, it was admitted that he had committed breaches of Tungsten’s policy by so doing. 
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FINDINGS AT FIRST INSTANCE 
59 The Commissioner at first instance found that Mr Smith seemed to see nothing wrong or harmful about engaging in these 

emails and restricted his distributions of them to those persons of a like mind, including his fellow workers and some clients. 
60 The Commissioner found, too, that the policy of acceptable use was accepted and signed by Mr Smith on 20 June 2001 and 

that he agreed to abide by the terms defined therein, including the term not to download, display or transmit sexually explicit 
materials.  The Commissioner found that his actions contravened the company’s policy, that it was conceded that he was in 
breach of the policy, but that that there was no evidence that his actions adversely affected the company’s business and 
reputation.  However, such actions are rightly prohibited by the company as they understandably could have such an impact.  
There was no evidence that Mr Smith’s actions offended his colleagues. 

61 The Commissioner also found as follows. 
62 It was the uncontradicted evidence of Mr Smith that others in the workplace were engaged in similar activity.  However, this 

does not alter the fact that he was acting in breach of the company’s policy.  He was aware of and involved in the transmission 
of emails other than simply the ones he admitted to sending.  The Commissioner went on to find that it was decided before the 
meeting to dismiss Mr Smith, that the decision was guided by the result of an investigation and consultation conducted by 
Mr Sarachik, over several weeks into the computer records and activity of staff. 

63 The Commissioner also found that Mr Smith was advised that, because of his actions in sending emails to staff employed by 
clients and to staff of Tungsten, he was to be dismissed.  The Commissioner went on to find further that Mr Smith did not deny 
sending the emails although he was not shown those he was accused of sending.  He asked that a different penalty be applied 
and this was rejected.  The discussion was a reasonably lengthy discussion, although it occurred without prior advice as to 
what the discussion was to be about.  The dismissal was sudden and Mr Smith was shocked by it, and he was escorted from the 
premises that day.   

64 Mr Smith should have been warned about the purposes of the meeting, it was held.  Mr Parnell’s evidence that if Mr Smith had 
provided an adequate explanation that he would have altered the decision to terminate his services was accepted by the 
Commissioner. 

65 In the end, the Commissioner held that Mr Smith did not believe that his actions were wrong.  Next, the Commissioner found 
further.  The employer at the time and after extensive investigation did not find evidence of other employees breaching the 
policy.  The employer has the right to prohibit such use of their computing facilities to prevent damage to its reputation and 
business and they were right to hold that they could not trust Mr Smith in the circumstances. 

66 The Commissioner at first instance also found as follows:- 
(a) That he did not have confidence that Mr Smith was fully frank in giving his evidence and that his denials in 

respect of the number of emails which he alleged he had not seen were not convincing and belied 
commonsense. 

(b) That the images contained explicit and some images more likely to offend than others, but that all were 
images and graphics of group, homosexual and oral sexual activity but mainly naked women (see page 21 
(AB) paragraph 35). 

(c) That the Commissioner did not have confidence in Mr Smith’s denials that several of the more explicit 
emails had not been seen by him. 

(d) That the overall impression that the Commissioner formed of Mr Smith’s evidence was that he, Mr Smith,  
saw nothing wrong or harmful about engaging in these emails, distributing them to those persons of a like 
mind, including his fellow workers, who were not offended. 

(e) That the Commissioner clearly preferred the evidence of Mr Parnell and Mr Koontz to Mr Smith. 
ISSUES AND CONCLUSIONS 

67 This was an appeal against a discretionary decision, as such a term is defined in Norbis v Norbis [1986] 161 CLR 513 (see also 
Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194). 

68 It is for the appellant to establish that the exercise of the discretion at first instance miscarried in accordance with the well 
known principles laid down in House v The King [1936] 55 CLR 499 and Gromark Packaging v FMWU (1992) 73 WAIG 220 
(IAC).  Unless that is established, the Full Bench has no warrant to interfere with the exercise of the discretion at first instance, 
and certainly no warrant to substitute the exercise of the Full Bench’s discretion for that of the Commissioner at first instance. 

69 Further, since findings were made in this matter based on the credibility of witnesses and the Commissioner’s advantage in 
seeing the witnesses, the well known principles referred to in Jones v Hyde (1989) 85 ALR 23 at 25-6, 
Abalos v Australian Postal Commission [1990] 171 CLR 167 and in Devries and Another v Australian National Railways 
Commission and Another [1992-1993] 177 CLR 472 and explained and applied in Fox v Percy (2003) 197 ALR 201(HC) at 
208-9 per Gleeson CJ, Gummow and Kirby JJ, apply. 

70 Thus:- 
A finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an appellate 
court thinks that the probabilities of the case are against – even strongly against – that finding.  If the finding 
depends to any substantial degree on the credibility of the witness, the finding must stand unless it can be shown 
that the judge has failed to use or has palpably misused his advantage, or has acted on evidence which was 
inconsistent with facts incontrovertibly established by the evidence or which was glaringly improbable”. 

(See Brennan, Gaudron & McHugh JJ in Devries and Another v Australian National Railways Commission and Another (op 
cit) at page 479). 

71 Further, it is necessary to apply what Gleeson CJ, Gummow and Kirby JJ said in Fox v Percy (op cit) at pages 208-9):- 
“The continuing application of the corrective expressed in the trilogy of cases, (Jones v Hyde, Abalos and Devries), 
was not questioned in this appeal.  The cases mentioned remain the instruction of this court to appellate decision 
making throughout Australia.  However, that instruction did not, and could not, derogate from the obligation of 
courts of appeal, in accordance with the legislation such as the Supreme Court Act applicable in this case, to 
perform the appellate function as established by Parliament.  Such courts must conduct the appeal by way of 
rehearing.  If, making proper allowance for the advantages of the trial judge, they conclude that an error has been 
shown, they are authorised, and obliged to discharge their appellate duties in accordance with the statute”.   
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That instruction applies to Full Benches of this Commission operating under the Act. 
72 There were a number of submissions about the onus of proof and what is required to be established to justify a summary 

dismissal. (RRIA v CMEWU (1989) 69 WAIG 1027 (Parker’s Case)). 
73 It is well established in this Commission that an employee who claims that she/he was harshly, oppressively or unfairly 

dismissed bears the onus of proving, on the balance of probabilities, that that occurred.  That onus lay on Mr Smith at first 
instance. 

74 However, the respondent employer who in answer alleges that the claimant employee was justifiably summarily dismissed for 
misconduct, bears the evidential burden of establishing that that is what occurred.  The evidential burden is the obligation to 
show, if called upon to do so, that there is sufficient evidence to raise an issue as to the existence or non-existence of a fact in 
issue (see “Cross on Evidence” (Australian Edition), paragraph 7200). 

75 Further, whether a fact in issue has been proved can be answered only after both parties have called their evidence. 
76 As to what justifies an unfair dismissal, that is well settled law in this country and in this Commission. 
77 Summary dismissal is a swift and effective common law remedy available to an employer. 
78 The test has been expressed in a number of cases and followed in many more (but see Laws v London Chronicle (Indicator 

Newspapers) Ltd [1959] 2 All ER 285 at 287 and North v Television Corporation Ltd (1976) 11 ALR 599 at 609 per Smithers 
and Evatt JJ (FC FC)).  Their Honours said in that case at page 609, quoting from Lord Evershed MR in Laws v London 
Chronicle (Indicator Newspapers) Ltd (op cit):- 

“… since a contract of service is but an example of contracts in general, so that the general law of contract will be 
applicable, it follows that, if summary dismissal is claimed to be justifiable, the question must be whether the 
conduct complained of is such as to show the servant to have disregarded the essential conditions of the contract of 
service. …  I …think … that one act of disobedience or misconduct can justify dismissal only if it is of a nature 
which goes to show (in effect) that the servant is repudiating the contract, or one of its essential conditions; and … 
therefore … the disobedience must at least have the quality that it is ‘wilful’; it does (in other words) connote a 
deliberate flouting of the essential contractual conditions.” 

79 The well known dicta of Dixon and McTiernan JJ in Blyth Chemicals v Bushnell [1933] 49 CLR 66 at 81-82 is of assistance.  
Their Honours said:- 

“Conduct which in respect of important matters is incompatible with the fulfilment of an employee’s duty, or 
involves an opposition, or conflict between his interest and his duty to his employer, or impedes the faithful 
performance of his obligations, or is destructive of the necessary confidence between employer and employee, is a 
ground of dismissal … But the conduct of the employee must itself involve the incompatibility, conflict, or 
impediment, or be destructive of confidence. An actual repugnance between his acts and his relationship must be 
found. It is not enough that ground for uneasiness as to its future conduct arises.” 

80 (See also per Kirby J in Concut Pty Ltd v Worrell (2000) 176 ALR 693 at 706 paragraph 51). 
81 What Tungsten had to establish, evidentially, was that Mr Smith was justifiably summarily dismissed for misconduct.  What 

Mr Smith had to establish was that he was unfairly dismissed and that an element, and indeed, a significant element of that 
unfairness, was that he did not misconduct himself or at all in such a manner as to justify summary dismissal for misconduct.  
What, of course, is indisputable is that the written contract of service signed by or on behalf of both parties, and to which we 
have referred above, expressly provides for and advises that summary dismissal may occur (see clause 21.3, page 47 (AB)), if 
the employee fails or neglects to carry out the duties or commits any act of serious misconduct or breach of the agreement, 
including the company policies and operating procedures.  The latter are, of course, part of the contract by virtue of the terms 
of the contract, as we have already explained above. 

82 It is quite clear, by that clause, that a serious breach of the agreement, including the policies, of which the Acceptable Use 
Policy is one, or any serious misconduct, may warrant dismissal (see clause 21.3.5). 

83 Clause 21.3.7 also provides that an employee who commits an act detrimental to the best interests of the company, including 
conduct which causes imminent and serious risk to the reputation of the company’s business, its viability or profitability, may 
be subjected to summary dismissal.  That is clearly expressed in the contract signed by Mr Smith which he was given to read 
and sign.  The policy breach could also lead to summary dismissal by virtue of the terms of the contract. 

84 It is to be noted that by clause 2, scope, of the Acceptable Use Policy, it is prescribed that compliance with the provisions of 
the policy applies to any individual performing work using Tungsten resources, and resources include email and the internet, 
amongst others. 

85 The policy provides clearly in clause 2 that employees should be aware that violations of the policy might subject an 
individual to disciplinary action.  Of course, that has to be read with clause 21.3 of the contract which specifically and 
unequivocally expresses a right of summary dismissal for matters of serious misconduct and breach of contract which would 
include breaches of the policies and therefore, the acceptable use policy.  This is a term of the contract to which Mr Smith was 
a party. 

86 Amongst the general responsibilities of the user prescribed in clause 5 of the policy (see page 53 (AB)) there are prescribed 
responsibilities for the use of IT resources to distribute material, and amongst these responsibilities is one not to distribute 
offensive or harassing statements, and not “distribute or solicit sexually oriented messages or images”.  (Our emphasis). 

87 Thus, users, including Mr Smith, were and are prohibited by his contract and similar contracts of employment, not merely 
from distributing or soliciting any obscene pornographic messages or images, but messages which are merely “sexually 
oriented” or images which are the same. 

88 “Sexual” in its most apposite definition means “of or relating to sex”.  “Oriented” means “inclined” or “directed in a specific 
way”.  (Those definitions appear in The Macquarie Dictionary (3rd Edition)). 

89 Therefore, no message or image which is inclined or directed to the sexual may be distributed to or solicited by a Tungsten IT 
user.  In other words, that is what is and was prohibited and the images or messages do not even have to have the quality of 
obscenity or the pornographic about them. 

90 This is reinforced in clause 8 which provides “you shall not send … mail that involves the use of obscene … language or 
images” (see clause 8, page 55 (AB)). 
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91 Again, in the same clause, an unacceptable use is listed as “To download, display or transmit sexually explicit materials”.  

Thus there are several prohibitions in several clauses of the policy. 
92 Mr Smith admitted that he was in breach of the policy through counsel on this appeal.  Indeed, he had received on the 

Tungsten IT system and transmitted a series of unquestionably sexually oriented, and, indeed, some sexually explicit and some 
obscene or pornographic material.  (“Pornographic” is the adjective deriving from the noun “pornography”).   

93 Pornography means “obscene literature or art, or photography, designed to excite sexual desire”.  (The Macquarie Dictionary 
3rd Edition). 

94 It is also quite clear, and it was open to find on the evidence, that Tungsten, through Mr Koontz, issued an email on 
5 November 2002 warning its male employees, and Mr Smith, to comply with the policy in respect of this sort of material and 
images.  That email was clearly intended as a warning, and, indeed, on a fair reading of it, is such a warning, however couched.  
Mr Koontz made his intention clear.  Mr Smith’s name, of course, appears amongst the addressees of that email from 
Mr Koontz.  This was taken because an image of a semi-naked woman was seen on Mr Smith’s monitor by Mr Koontz, who 
had also heard discussions about these sorts of attachments to emails.   

95 As a result, Mr Parnell instigated an investigation of the system, and this revealed a number of images received and 
transmitted and a video clip received by Mr Smith, to which we have referred.  These were in evidence.  All were material 
which offended the policy.  Some were sent to employees of clients or clients of Tungsten. 

96 In evidence, Mr Smith denied sending only four out of the 24 exhibits.  Most were sent or received after and despite 
Mr Koontz’s warning email over a period of three to four weeks.  Mr Smith’s denial that he had sent or received three emails, 
which were amongst the most explicit, and the video clip, need to be considered, along with Mr Smith equivocal answers when 
he was asked if he had received Mr Koontz’s email.  These have to be considered in deciding his credibility. 

97 The Commissioner at first instance found that Mr Smith was not fully frank in his evidence.  In particular, Mr Smith said that 
he had not seen or sent a number of the emails and that he did not know a Mr Iain Melotte, who on one exhibit is an addressee 
and who remained on his mailing list.  At the same time, Mr Smith gave evidence that he did not send any sexually oriented 
material to people he did not know.  It is not at all likely or credible that he received or transmitted all but three or four of the 
most explicit material which was received or transmitted and the Commissioner was correct not to accept that evidence.  
Further, when asked if he had seen Mr Koontz’s email of 5 November 2002, he first said that he could not recall seeing it.  
Next, he said that he thought that it was a subtle reminder only, and, as we understand his reply in evidence, therefore, did not 
require compliance.  He certainly did not comply with it.  He also said that the email did not apply to him because he was not 
downloading or storing material.  The latter statement, of course, was obviously incorrect.  Those various statements, to a 
greater or lesser extent contradicted each other.  That was a significant example of the lack of credibility of his evidence.   

98 It was also open to find and correct to find that he was not a credible witness when he gave such contradictory evidence about 
the crucial warning of the email of 5 November 2002 of which he was named addressee, when he admitted seeing all of the 
images except four of the most explicit.  We have already referred to the lack of credibility of that evidence.  These were all 
entirely unlikely explanations and on a reading of all of the evidence of Mr Smith the Commissioner did not misuse his 
advantage in preferring the evidence of Mr Parnell and Mr Koontz and rejecting that of Mr Smith.  The unlikeliness of these 
explanations is accentuated because it was inconsistent with the objective evidence of his ability to use the system frequently, 
and it would appear, with facility.  Mr Parnell and Mr Koontz’s evidence, on a fair reading of the evidence, was, as the 
Commissioner at first instance correctly found, preferable to that of Mr Smith, whose evidence was not, on a fair reading, 
reliable. 

99 It was open to find that Mr Smith was not a credible witness and that he did send or receive all of the material tendered, and, 
further, that he saw Mr Koontz’s warning email of 5 November 2002 and decided not to comply with it.  All of that can be 
considered, too, against the background that at all times Mr Smith, in evidence and in the meeting with Mr Parnell and 
Mr Koontz, considered that transmitting and seeing such material was normal.  He described them as jokes.  Of course, the 
point is that whether joke or not, “normal” or not, subjectively viewed “acceptable” practice or not, the images were forbidden 
to be received or transmitted pursuant to the terms of his contract and the acceptable use policy, which was incorporated in 
Mr Smith’s employment contract.  He therefore committed a number of breaches of both the contract and the policy as part of 
the contract, as he admitted.  Although he spoke of similar policies in other offices in which impliedly he had worked, he did 
not seem to comprehend in his evidence that he was acting in breach of a policy which was part of his contract of employment.  
In fact, most if not all of the transmissions or images received could not be reasonably regarded as jokes, and some were 
clearly pornographic.  They were all sexually oriented within the meaning of the policy.  It was open to so find. 

100 There was, of course, no warning given that he was in serious trouble before the meeting of 21 November 2002.  He had not 
been disciplined about the image found in early November 2002, but he and two other male employees had been warned quite 
clearly and reminded of their obligations.  It is just that he did not comply with that warning. 

101 In the course of the meeting, which lasted about 40 minutes, he did not deny his transgressions.  He clearly said, because he 
did not deny it in evidence, that he said so, that he thought these acts were normal and certainly gave the impression to 
Mr Parnell and Mr Koontz, on their credible evidence, that he thought that what he did was acceptable.  That is what he said in 
evidence at first instance.  He certainly expressed no remorse, and whilst he said in evidence that he would not do it again, 
there is no evidence from Mr Parnell and Mr Koontz that he did say so.  It was open to find that he may not have.  He did not 
ask to see the material in the meeting, but he did not deny offending the policy or sending or receiving any of the objectionable 
material.  He did ask to be warned or reprimanded, but that suggestion was rejected and he was summarily dismissed. 

102 It was open and correct to find, too, on the unshaken and uncontradicted evidence of Mr Parnell, that Mr Parnell, had he been 
offered an adequate explanation by Mr Smith at the meeting of 21 November 2002, would have altered the decision made to 
terminate Mr Smith’s employment. 

103 Mr Smith claimed that others in the office were involved in these practices, and Mr Smith said that if he was going down, he 
would take them with him.  However, there was no evidence available from the inquiry or how that others were involved.  
Clearly Mr Parnell and Mr Koontz had no evidence of these practices on the part of others.  Further, there was no evidence that 
any such practice had occurred after the giving of the warning email of 5 November 2002. 

104 By his evidence, too, Mr Smith was well aware that similar policies existed in other offices. 
105 There was no evidence from Ms Nicholls that anyone else sent emails to her in the office, except Mr Smith.  Mr Tabb’s 

communications were with Mr Smith, and Mr Tabb was, after all, a client and did not work in the office. 
106 We would also add that during the meeting of 21 November 2002, the incident at Woodside golf day was raised, and the 

allegation denied.  However, Mr Parnell made it clear in evidence that it was not a basis for the directors’ decision to dismiss 
Mr Smith summarily although it was a factor and probably not an important factor.  The Commissioner at first instance, in any 
event, and correctly, did not regard it as relevant. 
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107 The reasons appear in the letter of dismissal.  Those reasons for the dismissal are the breaches of the IT policy, in particular the 
download, display or transmission of sexually explicit material and breach of clause 21.3.7.2.  Those reasons alone are 
sufficient to justify the dismissal as we discuss hereinafter. 

What Was the Nature of Mr Smith’s Misconduct? 
108 Mr Smith clearly committed a breach of the IT policy for acceptable use, as counsel admitted on his behalf.  This was a policy 

which he had acknowledged and signed. 
109 He therefore admitted that he was in breach of the policy and the contract of which the policy was part.  He had also signed the 

contract. 
110 It was open to find and it was clear that Mr Smith ignored and wilfully failed to comply with a warning that the policy in 

relation to sexually oriented material, by transmitting, storing and receiving it on the computer after he had been warned, that 
the policy was to be complied with. 

111 If it were necessary to add to the seriousness of his misconduct, which it was not, there was uncontroverted evidence from 
Mr Parnell that after Mr Smith left, more objectionable material was found on Mr Smith’s computer.  That evidence of course, 
could also have been used to justify the dismissal.  (See Concut Pty Ltd v Worrell (op cit)). 

112 Further, the breaches were repetitious and involved numerous misuses of the email system, causing some disruption.  A 
significant number of external email addresses were also transmitted to.  Mr Smith also transmitted these within the office. 

113 It was open and correct to find that he knew of and wilfully failed to comply with the policy and did so in clear breach of his 
contract of employment.  That wilfulness was evidenced, too, by his failure to express remorse and acknowledge that what he 
had done was wrong, and in breach of the policy, the contract and the warning of 5 November 2002, when it was, and by his 
maintaining that the transmitting of this material and its receipt was acceptable or normal.  (He even called Mr Tabb to say this 
too in evidence).  It was also open to find that he failed to comply with the warning and continued to commit a breach of the 
contract and the policy after the warning on 5 November 2002, and in fact, did this on 24 occasions, continuing to transmit and 
receive the sexually explicit material. 

114 In relation to the contract, it was submitted both on appeal and at first instance, that Mr Smith did not commit a breach of his 
contract (clause 27.3.7.2) because he had not caused any imminent and serious risk to the reputation, viability or profitability 
of Tungsten’s business.  This, so his case ran, was because there were no complaints from outside Tungsten’s office or inside 
the office about the material, and no evidence of any damage suffered by anyone.  He reinforced that by his evidence that he 
did not send emails of the type exhibited in these proceedings, to persons who did not have his own tastes.  Mr Smith said that 
he also only sent them to people “on a same par” with him, which we understood to mean officers at his level and not senior 
people. 

115 However, he sent them to clients and clients’ employees using Tungsten’s IT and using the clients’ IT.  That, of course, 
connoted his real understanding of the nature of the material, since he admitted using some discretion and discrimination 
deciding to whom he forwarded these transmissions and no doubt deciding from whom he received them.  That gives the lie 
somewhat to his saying also that the material was normal or acceptable. 

116 The point is, of course, that the flow of this material onto the client’s IT from the IT of Tungsten, given its general sexually 
oriented, sometimes sexually explicit, and sometimes pornographic quality, could, if seen, which it might readily be, as an 
indication that Tungsten countenanced or caused communication of this material.  This in turn might readily and objectively be 
seen as causing serious risk to Tungsten’s business reputation.  It is not and was not, of course, necessary to establish that 
damage was caused or complaints made which would damage Tungsten’s reputation.  It is sufficient that a serious risk caused 
by an employee’s detrimental act, an act detrimental to the interests of the company, arose.  That is what the relevant clause, in 
its terms, sets out to prevent. 

117 Indeed, Mr Smith’s misconduct consisted of a series of acts and incidents, all of which individually could constitute a breach 
of clause 21.3.7 of the contract, and the policy. 

118 It was clearly open to find that Mr Smith committed acts detrimental to the best interests of the company by transmitting and 
receiving the material in evidence.  The nature of the material supports such a finding, and it could clearly and correctly be 
made.  There is, of course, no evidence that he rejected the material which was forwarded to him.   

119 In addition, it was clearly open to be found, and correct to find, (see clause 21.3.6) that he had committed serious and repeated 
acts of disobedience after being informed and warned that he was required to comply with the policy. 

120 It was also open to find, and it should have been found, that Mr Smith had, contrary to clause 21.3.5, committed serious and 
repeated acts of misconduct and breaches of the acceptable use policy which he did in sending or accepting 24 prohibited 
communications of images or messages. 

121 It was open to and correct to find, on the facts as we have expressed them above, also that he had acted in breach of the 
common law implied term of mutual trust and confidence, not the least because he was number three in the office. 

122 For all of those breaches, as clause 21.3 provided “The Company may immediately terminate the Employee’s employment 
without notice”.  It did. 

123 It was open to find that that wilful misconduct and those breaches of the contract and the policy and wilful disobedience 
justified summary dismissal because the conduct was, as was said in Blyth Chemicals v Bushnell (op cit), in respect of 
important matters incompatible with the fulfilment of Mr Smith’s duty as an employee, involved opposition to, or conflict 
between his interest and his duty to Tungsten, his employer, impeded the faithful performance of his obligations, and was 
clearly destructive of the necessary confidence between employer and employee.  Therefore, it was a clear and valid ground of 
summary dismissal. 

124 The employee, Mr Smith’s conduct itself, too, clearly and correctly, could be found to involve the necessary incompatibility, 
conflict or impediment, or to be destructive of confidence.  There was an actual repugnance between his acts and the 
relationship of employer and employee. 

125 It was clearly open to so find, and the Commissioner at first instance was correct to have found that the summary dismissal 
was justified.   

126 We would add that, even if the policy did not so provide, these were acts which at common law could readily be held to justify 
summary dismissal. 

127 The Commissioner was correct to find as he did. 
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Lack of Warning? 
128 It was submitted that the dismissal of Mr Smith was unfair because Tungsten gave no warning that his conduct might lead to 

dismissal, and, indeed, that no warning was given, at all.  That is simply not the case.  He had, as it was clearly open to find 
that he had, been warned not to do it.  He had been warned to comply with the policy, on 5 November 2002.  He had, it was 
open and correct to find, received and read the warning.  He ignored it, dismissing it in evidence as a subtle reminder, and 
therefore, implicitly, not something to be complied with.  He was warned to obey the policy and committed 13 breaches of it 
after the warning was given.  In the policy itself, he was warned that disciplinary action could occur for breaches of the policy.  
He had also committed himself to the policy in writing, and it was, in our opinion, open to find, and the Commissioner was 
correct to find, that he knew of the policy, knew what was required and then ignored it. 

129 The contract, too, which Mr Smith signed, warned that summary dismissal might occur for breaches of the contract as 
expressed in it, and for the breach of policy as part of the contract. 

130 These were more than adequate warnings which he knew or ought to have known of, and which he should have considered and 
complied with.  However, he chose not to comply. 

131 There was more than adequate warning and no reason, on that evidence, to find that the dismissal was unfair or not justified 
for lack of warning. 

Procedural Unfairness 
132 It was submitted that there was procedural unfairness because the directors made up their minds to dismiss Mr Smith before 

the meeting of 21 November 2002, and, therefore, before hearing his side of the matter.  The answer to that was that 
Mr Parnell’s evidence, which was and should have been accepted, was that if Mr Smith gave an adequate explanation he would 
have altered the decision to dismiss him.  They did not approach the meeting therefore, with closed minds.  Mr Smith did, in 
any event, put his side of matters in the course of the discussion, which was not a short discussion.  It was really his 
explanation that what he did was a normal activity and everybody did it, and that he wanted a more lenient penalty.  The matter 
was discussed.  Mr Smith said what he wanted to say.  His explanation was not adequate.  He was dismissed.  There was no 
denial of procedural fairness.  Even if there had been a denial of procedural fairness within the principles laid down in Shire of 
Esperance v Mouritz (1991) 71 WAIG 891 (IAC), the proven misconduct was so serious as to entirely prevent any denial of 
procedural fairness as alleged rendering the dismissal unfair. 

Condonation 
133 It was submitted that Tungsten had condoned this misconduct.  However, the evidence is to the contrary.  Once Mr Koontz 

became aware of Mr Smith’s breach of policy he warned him and others of the policy breach and the requirement to comply 
with it.  Mr Parnell set in train an investigation.  The investigator reported what he had found.  There was a directors’ meeting, 
a meeting with Mr Smith, and he was dismissed.   

134 The principles applicable are as follows:- 
“Consistent with the authorities the plaintiff, who relies upon condonation . . . , would have to prove that the 
employee would have to prove:- 
i. That the employer had full knowledge of the employee’s misconduct. 
ii. That with that knowledge, the employer retains the employee in his service; 
iii. That having made the election, he deliberately abandons his right to summarily dismiss the employee.”   

(See Rankin v Marine Power International Pty Ltd [2001] VSC 150 (21 May 2001, Gillard J). 
135 There was no condonation at all because action was taken immediately the image of the semi-clad woman was seen by 

Mr Koontz, and followed by an investigation giving knowledge of misconduct, a meeting and a dismissal for the misconduct 
discovered.  There was no evidence to support any finding of condonation.   

136 None of these requirements was proven for the reasons we have expressed.   
137 The Commissioner at first instance was correct to find that there was no condonation proven. 
Inconsistent Treatment 
138 It was also submitted that the dismissal was unfair because other employees were engaged in the same activity.  However, 

Ms Nicholls was not on the evidence, or not to the same extent.  All she did was receive transmissions of images from 
Mr Smith and then transferred them to her own computer at home from where she transmitted them. 

139 Mr Sarachik discovered no evidence of other persons than Mr Smith being involved in these activities, and that was all that 
Mr Parnell and Mr Koontz could act on.  Further, there is no evidence that anyone else engaged in this activity after the 
sending of the warning of 5 November 2002. 

The Woodside Matter 
140 That matter was not considered relevant, and correctly so. 
Good Worker 
141 That Mr Parnell and Mr Koontz both regarded Mr Smith as a good worker was not a factor which, given his wilful 

misconduct, would be a factor rendering the dismissal unfair. 
Finally 
142 For all of those reasons, it was clear, and it was open and correct to find, that the summary dismissal of Mr Smith was entirely 

justified.  It was also clear, and it was open to find and correct to find, that the dismissal, in all of the circumstances, and 
having regard to all of the circumstances, including the nature of Mr Smith’s misconduct, his lack of remorse and the manner 
of the dismissal and the employer’s conduct, was not harsh, oppressive or unfair and had not been established to be unfair, 
applying the principles laid down in Miles and Others t/a Undercliffe Nursing Home v FMWU (1985) 65 WAIG 385 (IAC).  It 
was also not established that there was any miscarriage of the exercise of discretion at first instance.  Indeed there was none, 
applying the principles in House v The King (op cit). 

143 For the reasons which we have expressed above, no ground is made out.  We would dismiss the appeal. 
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COMMISSIONER P E SCOTT: 
144 I have had the benefit of reading the Reasons for Decision of the President.  I agree with His Honour that the grounds of appeal 

are not made out and I would dismiss the appeal. 
THE PRESIDENT: 
145 For those reasons the Full Bench dismissed the appeal. 

Order Accordingly 
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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This appeal by the above-named appellant, Jose Rogelio Aguilera Acosta (hereinafter called “Mr Acosta”), is against the 

decision of the Industrial Magistrate’s Court at Perth, given on Thursday, 24 July 2003 in matter No M 200 of 2002.  The 
appeal purports to be brought under regulation 20 of the Industrial Relations (Industrial Agents) Regulations 1997 (hereinafter 
called “the IA Regulations”).  Since there is specific and express power enacted for the Governor to make regulations to 
provide for appeals to the Full Bench from disqualification or cancellation of registration of industrial agents, and the 
regulations have been made, it would seem clear that s84 of the Industrial Relations Act 1979 (as amended) (hereinafter called 
“the Act”) does not apply (see s112A(5)(d) of the Act). 

2 The decision appealed against is the order of the Industrial Magistrate made on 24 July 2003 (see page 135 of the appeal book 
(hereinafter referred to as “AB”)), whereby he struck out an appeal against a decision of the Registrar.  There were two sets of 
reasons for decision, one of 28 March 2002 and one of 24 July 2003.  The first appears at pages 60-126 (AB) and the second at 
pages 127-134 (AB). 

3 The grounds of appeal are somewhat lengthy and appear at pages 3-7 (AB)).   
4 The notice of appeal was filed in the Commission on 12 March 2004 against the decision made on 24 July 2003.  There was 

reference to another notice of appeal, which was said to have been rejected by the Registrar.  There is a notice of application to 
extend time to file a notice of appeal, which was filed on 14 August 2003.  There is an application on behalf of the respondents 
to strike out the appeal which was filed on 18 March 2004. 

5 The appellant appeared by his agent, Ms Ema Paola Alvarez Olivares, whose warrant was filed on 19 March 2004, and who 
appeared for him on this appeal.  There is a notice of application to extend time within which to institute the appeal filed on 
19 March 2004. 

6 There is a notice of application to extend time within which to extend the time to lodge the appeal filed on 19 March 2004, on 
behalf of the appellant.  There is also a notice of application to extend time for the appeal books to be lodged, filed on 
26 March 2004. 

BACKGROUND 
Complaint to the Registrar 
7 By letter dated 29 May 2001, the appellant lodged a complaint to the Registrar against the respondents purporting to be under 

regulation 12(2) of the IA Regulations (see pages 8-9 (AB)).  This arose out of their alleged conduct as industrial agents while 
representing the appellant, Mr Acosta, in claim No M 200 of 2002.  The respondents, Gerard F Broderick and 
Bryan Francis Stokes, are, of course, the respondents in this appeal. 

8 The Registrar requested that the claimant make a statutory declaration according the requirements of regulation 12(4) of the IA 
Regulations. 

9 I should add that the letter of complaint of 29 May 2001 alleged a number of allegations against Mr Broderick and Mr Stokes 
in respect of a case in which they both represented him:- 
(a) That Mr Acosta was not provided with a schedule of fees and that Mr Acosta was overcharged by the respondents. 
(b) That Mr Broderick represented to him that Mr Stokes, his co-partner, was a criminal law lawyer and now was 

practicing in industrial law as well, when Mr Stokes was not a lawyer. 
(c) That there was a complaint that Mr Stokes failed to inform him in an open and frank manner about his concerns 

about the case. 
(d) That Mr Stokes did not look after his interests when he failed to inform the Commission of an absentee witness and 

failed to inform him of the importance of the presence of those witnesses. 
(e) That it is alleged that Mr Stokes breached confidentiality because he made comments about the case to a witness, 

Mr McMullen, on the day of the hearing, and, in particular, told Mr McMullen that the case was getting difficult and 
it would be necessary to settle. 
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(f) That Mr Stokes caused significant harm to the case because he treated them to withdraw on the day of the court 
hearing leaving them without any choice than to accept an offer which Mr Acosta did not want to accept.  He then 
engaged Mr Crossley, then another industrial agent. 

(g) That Mr Broderick and Mr Stokes threatened to summon them to court if they did not pay $3,000.00 and they 
therefore pressured him to accept the offer at the court. 

10 On 18 June 2002, the statutory declaration required by the Registrar dated 17 July only, was lodged (see page 10 (AB)), or at 
least it is so stamped.  This constituted, for the Registrar’s purposes, a formal complaint under regulation 12(2) of the IA 
Regulations (“the complaint”) (see pages 11-15 (AB)). 

11 The Registrar then commenced an investigation of the complaint in accordance with the provisions of the IA Regulations.  The 
respondents participated in that investigation without any protest that the complaint had been lodged outside the 28 day period 
prescribed in regulation 12(3) of the IA Regulations.  The respondents opposed the complaint and responded to the Registrar in 
writing. 

12 By a determination dated 3 September 2001, which the Magistrate found, and it was not disputed, had been forwarded to 
Mr Acosta before 8 October 2001, the Registrar set out his findings and reasons therefor. 

13 The Registrar’s determination was that there were not sufficient grounds to conclude that there was a complaint which required 
the action contemplated by regulation 15(3)(b) of the IA Regulations ((ie) that there were no reasonable grounds for the 
complaint). 

14 Regulation 15(3)(a) provides that if a complaint is made under regulation 12(2), as this complaint purported to be, then the 
Registrar is to make a determination as to whether or not there are reasonable grounds for the complaint.  If the determination 
is that there are reasonable grounds for the complaint, the Registrar is then required to resolve the complaint by conciliation 
under regulation 16 of the IA Regulations.  The Registrar can do no more than that.  However, if the complaint is not resolved 
within 28 days of the Registrar giving notice to the complainant and the other party or parties under regulation 14(4) of the IA 
Regulations, then he is required to issue a certificate authorising the complainant to initiate proceedings before an industrial 
magistrate.  He has no power in that process to deregister an agent. 

15 Mr Acosta filed another statutory declaration, dated October 2001 (see page 27 (AB)), together with a letter of 4 October 2001 
and other documents. 

16 By letter dated 1 February 2002 to Mr Acosta, the Registrar, giving reasons, advised that he did not find that the complaint had 
reasonable grounds such as to justify a further inquiry (see pages 16-19 (AB)). 

17 The Registrar forwarded further reasons for decision dated 16 May 2002, with a letter dated 16 May 2002, both also being 
stamped 18 June 2002 (see pages 21-24 (AB)).  In that material the Registrar reiterated that, following a review of a letter of 
Mr Acosta of 9 April 2002, he was still of the view that the complaints were not of sufficient substance to warrant further 
action by him under the IA Regulations.  The Registrar also advised that he had no authority to deregister the agents.  He also 
said that if his letter of 3 September 2001 did not serve as a certificate under the IA Regulations, then the determination of 
16 May 2002 would.  He also said that his letter of 3 September 2001 was intended to serve as a notice under regulation 14(4) 
of the IA Regulations. 

18 Regulation 14(4) requires the Registrar, after he holds an inquiry in relation to a regulation 12(1) complaint, to make a 
determination and notify the complainant and the agent.  However, this was a regulation 12(2) complaint.  Regulation 12(2) of 
the IA Regulations reads as follows:- 

“A client of an industrial agent may lodge with the Registrar a written complaint alleging that the industrial agent 
may have failed to comply with a condition to which the registration was subject.” 

This complaint itself was made outside the 28 day time limit (Reg 12(3)). 
19 Mr Stokes and Mr Broderick defended the complaint at first instance and provided written responses. 
The Proceedings in the Industrial Magistrate’s Court 
20 Mr Acosta made a claim to the Industrial Magistrate’s Court, which was filed on 18 June 2002.  By it he claimed that the 

above-named respondents should be deregistered and sought relief accordingly. 
21 In the Industrial Magistrate’s Court Mr Acosta was represented by Mr Stephen Kemp (of Counsel) and the respondents were 

represented by Mr Stokes. 
22 The claim in the Industrial Magistrate’s Court at first instance, it was submitted, was an appeal from the Registrar’s 

determination under regulation 19(1)(a) of the IA Regulations.  There is no prescribed form for commencing such an appeal, 
although such a form is contemplated by regulation 19(2) of the IA Regulations.  Under the provisions of regulation 8 of the 
Industrial Magistrates’ Courts (General Jurisdiction) Regulations 2000 (hereinafter called “the GJ Regulations”), no 
proceeding in the Industrial Magistrate’s Court is invalid only by reasonable failure to comply with the practice and procedure 
provided for in the regulations.  The court is given the power to make orders on such terms as it thinks fit to remedy any defect 
caused by the failure to comply with any practice.  Thus, it was submitted, that the claim should be accepted as an appeal under 
regulation 19(1)(a) of the IA Regulations and an appropriate order made to give effect to the extent that it might be necessary. 

23 In evidence, the Registrar, Mr John Arthur Spurling, who was called by the respondents to give evidence, referred to his 
decision and reasons of 16 May 2003 and 3 September 2003 and stated that he:- 
(a) Accepted the complaints as complaint properly made under regulation 12(2) of the IA Regulations. 
(b) Did not consider whether the complaint was lodged beyond the 28 day period referred to in regulation 12(3) of the 

IA Regulations; and 
(c) Did not apply his mind to the question further and therefore did not make a finding that the circumstances of the 

complaint were exceptional and justified an exemption of the time period set out in regulation 12(3). 
24 On 6 August 2002, Mr Stokes filed an interlocutory application in the Industrial Magistrate’s Court seeking to strike out the 

application or claim lodged and purporting to be an appeal against the decision of the Registrar. 
25 On 27 September 2002, Mr Broderick was joined as joint applicant. 
26 On 6 November 2002, Mr Stokes appeared to represent both himself and Mr Broderick and submitted that the matter be dealt 

with on the basis that the claim was out of time and that the court was functus officio. 
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27 His Worship considered the Registrar’s decision of 3 September 2001 at pages 64-66 (AB) and the further decision of the 

Registrar dated 16 May 2002 at pages 67-70 (AB).  In addition, he considered the claim of 18 June 2002 which named 
Mr Broderick and Mr Stokes as respondents. 

28 His Worship considered the relevant legislation and the IA Regulations, and observed at paragraph 71 of his reasons (see 
page 82 (AB)):- 
(a) That regulation 19(4) says that on appeal an Industrial Magistrate may confirm or reverse the determination of the 

Registrar. 
(b) The only determination the Registrar can make in respect of a complaint under regulation 12(2) is that there are or there 

are not reasonable grounds for the complaint (regulation 15(3)), or where appropriate that the complaint is of a type 
which falls within any of the paragraphs (a) to (c) of regulation 15(1).  The Registrar cannot cancel the registration of 
the agent upon determining that there are reasonable grounds for complaint made under regulation 12(2). 

29 He then went on to consider the GJ Regulations and the Interpretation Act 1984 (as amended). 
30 He then went on to conclude that (see page 122 (AB)) the manner and circumstances in which the Registrar purported to issue 

a certificate clearly demonstrated that he was not acting in accordance with any power given to him by the legislation either 
expressly or impliedly.  What the Registrar did was inconsistent with the statutory scheme and done without any lawful 
foundation.  It had no jurisdictional basis. 

31 He went on to find, further, as follows.  It certainly did not have the effect of giving to Mr Acosta a legal right to do something 
which the regulations impliedly, if not expressly, prevented him from doing.  That was to institute proceedings before an 
Industrial Magistrate under regulation 17 of the IA Regulations where the Registrar had concluded that there were no 
reasonable grounds for the complaint and when there had been no endeavour by the Registrar to resolve the complaint by 
conciliation as the necessary, preliminary step to the institution of proceedings before an Industrial Magistrate under regulation 
17. 

32 Thus, His Worship held that it was not the intention of Parliament that the Registrar, by an unauthorised act, not contemplated 
expressly or impliedly by the legislation, could give to the complainant rights which the express provisions of the legislation 
did not give him.  Further, His Worship held that it could be said that there was an apparent intention in the legislation that a 
complainant in respect of whose complaint a determination had been made that there were no reasonable grounds, should not 
have such rights. 

33 His Worship then went on to hold that, for those reasons, it was his opinion that no valid certificate was issued by the Registrar 
by means of his further decision of 16 May 2002, or at any time which enabled or entitled Mr Acosta to initiate proceedings 
pursuant to regulation 17.  The circumstances in which the Registrar purported to issue a certificate, and the uncertain terms 
that he used when he raised it in his further decision was evidence which demonstrated that the Registrar had doubts about 
whether he had done so previously or whether he could then issue a certificate under regulation 16(3) of the IA Regulations.  
This led the Magistrate to the conclusion that the Registrar did not in fact issue any certificate at all. 

34 As to the subsequent claim of 18 June 2002, the claim of Mr Acosta dated 18 June 2002, does not indicate expressly whether it 
was the intention of Mr Acosta to initiate proceedings under regulation 17 or to appeal under regulation 19.  That was not 
surprising, given that Mr Acosta had adopted a form used for claims made pursuant to the GJ Regulations. 

35 Under regulation 19 of the IA Regulations, an Industrial Magistrate has power to cancel registration of an industrial agent only 
if the Industrial Magistrate has previously found that there are reasonable grounds for a complaint under regulation 12(2) and 
the parties have agreed that the Industrial Magistrate may deal with the matter as if it were a proceeding instituted pursuant to 
regulation 17. 

36 His Worship then decided that he would proceed upon the basis that Mr Acosta’s claim of 18 June 2002 was intended to 
invoke the provisions of regulation 19.  He then went on to determine that the matter should proceed.  He then heard and 
determined it further on 24 July 2003, noting that he had held that the proceeding which the complainant purported to initiate 
by documents lodged on 18 June 2002 was an appeal and they were made pursuant to regulation 19 of the IA Regulations (my 
emphasis). 

37 His Worship then considered an application to him to extend time within which the application to him should be made in the 
course of which he noted that the key word in regulation 18(2) governing the interpretation of that sub-regulation, is “hearing”.  
He went on then to say that he considered that it was not the intention of regulation 18(2), that the procedural provisions of the 
GJ Regulations are to be applied to the commencement of appeals pursuant to regulation 19 of the IA Regulations.  He found 
that the only provision in the GJ Regulations concerning extension of time is that which appeared in regulation 7 which is 
limited in its application to the practice and procedure in a hearing which has been properly commenced. 

38 He also found that it was relevant in the interpretation of the provisions of regulation 18(2), that whereas regulation 19(2) 
contains no express power to extend the time within which an appeal may be commenced, by contrast, regulation 12(3) which 
deals with the lodgement of complaints to the Registrar specifies a time within which complaints must be lodged and that 
empowers the Registrar, in prescribed circumstances, to extend the period within which the complaint may be lodged. 

39 He therefore held that the time prescribed by regulation 19(2) of the IA Regulations is not to be extended.  It was therefore, he 
held, the intention of Parliament that regulation 18(2) of the IA Regulations together with the provisions of regulation 7 of the 
GJ Regulations, have the effect that the time period of 21 days specified in regulation 19(2) within which an appeal may be 
commenced, cannot be extended.  For those reasons, he dismissed the application for extension of time and struck out the 
appeal contained in the claim filed.  That decision was made on 24 July 2003 (see page 135 (AB)). 

PRINCIPLES, ISSUES AND CONCLUSIONS 
Introduction and Principles 
40 This appeal to the Full Bench was instituted out of time.  Pursuant to s84(3) of the Act, an appeal against the decision of the 

Industrial Magistrate’s Court under s84 of the Act must be instituted within 21 days of the decision against which the appeal is 
brought.  This appeal was not filed and therefore not instituted within the prescribed 21 days.  Indeed, the notice of appeal was 
filed on 12 March 2004 which was seven months and about three weeks after the date of the decision appealed against which 
was made on 24 July 2003.  It should be noted that the application in the Industrial Magistrate’s Court at first instance 
purporting to be an appeal against the Registrar’s decision was filed on 18 June 2002. 

41 The principles which apply to applications to extend time to appeal to the Full Bench are well settled.  The Industrial Appeal 
Court has decided the principles in Ryan v Hazelby and Lester t/a Carnarvon Waste Disposals (1993) 73 WAIG 1752 (IAC) 
and Tip Top Bakeries v TWU (1994) 74 WAIG 1189 (IAC).  These matters have been summarised and applied in Rosemist 
Holdings Pty Ltd v Khoury (1999) 79 WAIG 645 at 645-6 (FB) (see also Gallo v Dawson [1990] 93 ALR 479.  I reproduce 
those principles summarised hereunder. 
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42 The grant of an extension of time within which to appeal is not automatic.  The object of a power to extend time which exists 
in this Full Bench, and has been so held, in relation to s49(3) and s84(3) of the Act is like all such powers and is for the sole 
purpose of enabling the Full Bench to do justice between the parties. 

43 In order to determine whether rules, and, indeed, in this case the Act, will work an injustice by the time limit which the Act 
imposes, it is necessary to have regard to the history of the proceedings, the conduct of the parties, the nature of the litigation 
and the consequence for the parties of the grant or refusal of the application for extension of time.  It is, of course, always 
necessary to consider the prospects of the applicants succeeding in the appeal.  It is also necessary to bear in mind in such 
applications that upon the expiry of the time for appealing, the respondent has a vested right to retain the judgement unless the 
application is granted.  The initial step in determining whether there would otherwise be an injustice to the appellant may often 
be to decide whether the prospect of the appellant succeeding in the substantive appeal if an extension of time were granted, is 
a real one. 

44 In Esther Investments Pty Ltd v Markalinga Pty Ltd (1989) 2 WAR 196, the Full Court of the Supreme Court of this State held 
that there were usually four major factors to be considered in exercising the Court’s decision to extend time. These are the 
length of the delay, the reason for the delay, whether there was an arguable case, and the extent of any prejudice which was 
suffered by the respondent. 

Merit 
45 It should be emphasised that this was the case where the application by way of appeal against the Registrar’s “decision” 

pursuant to regulation 19(2) of the IA Regulations was held to be incompetent as being out of time because there was no power 
in the relevant regulations to enable His Worship to extend it. 

46 The claim or notice of appeal was dated 18 June 2002, and was 288 days late.  The appeal was instituted herein on 12 March 
2004, and about 7 ½ months late.  The applications to extend time was dated 19 March 2004 and were out of time by a 
substantial amount. 

47 Regulation 18(2) of the IA Regulations reads as follows:- 
“In any hearing under regulation 17 or 19 the industrial magistrate is to apply, so far as is practicable, the same 
principles of practice and procedure as would be applied in an application before an industrial magistrate’s court 
exercising its general jurisdiction.” 

48 Put shortly, His Worship held that regulation 18(2) and its effect in the context of the IA Regulations and the GJ Regulations, 
and in the context of the Act from which they derive, means it has the effect that regulation 18(2) of the IA Regulations only 
has application to the practice and procedure of the Industrial Magistrate’s Court during the course of the hearing. 

49 This hearing can only therefore occur where the proceedings have been properly commenced in accordance with the relevant 
regulations.  That is because as His Worship found correctly, a hearing is “law – the trial of an action”.  Further, “hear/hearing” 
means “to give a formal, official judicial hearing to as to . . . a judge does”.  To “hear” means to “listen to judicially in a court 
of law”. 

50 On a fair reading the principles of practice and procedure applicable are so far as is practicable the same principles which 
would be applied in an application before an Industrial Magistrate exercising general jurisdiction to which, of course, the GJ 
Regulations apply. 

51 It is quite clear that the restrictive words “In any hearing . . .” are used in regulation 18(2) of the IA Regulations to apply 
practice and procedure to the hearing only, otherwise they would not be used.  It is also noteworthy that in regulation 18(2) the 
principles of practice and procedure which are to be applied are those “in an application before an Industrial Magistrate’s Court 
exercising its general jurisdiction”.  Further, a hearing is precisely that, no less and no more.  It is where the court hears what 
the parties and their witnesses have to say or what they or their counsel or agents have to say.  It is “The listening to evidence 
and pleadings in a court of law” and “the trial of a cause” (see The Shorter Oxford Dictionary). 

52 (Note, too, in Estate Agents Board v Nankic [1983] 2 VR 570 (FC), the requirement to afford “an oral hearing”). 
53 Further, nothing was said which would persuade me that that finding was wrong.  Regulation 18(2) only has application, 

therefore, to practice and procedure during the course of a hearing, as His Worship correctly held.  Regulation 19(2) is the only 
provision which deals with commencement of an appeal against a determination of the Registrar made under regulation 15(3) 
of the IA Regulations.  There is no other regulation which does.  There is no general power as there is in s27(1)(n) of the Act to 
extend time.  There is no particular power in the IA Regulations to extend time and no general power. 

54 Further, there is in the GJ Regulations no power given to an Industrial Magistrate’s Court to extend time generally. 
55 The only such provision, as I have said, is regulation 7 of the JG Regulations which is quite clearly limited in its application to 

the practice and procedure in a hearing because it refers to the fact that the power exists in “A court hearing an action”, and not 
otherwise, and that means an action which on a fair reading has been properly commenced.  Further, regulation 19(2) of the IA 
Regulations contains no express power to extend time and in addition, as I have said, there is no general power relating to 
Industrial Magistrate’s Courts to extend time. 

56 By contrast the Registrar may, pursuant to regulation 12(3), and is expressly authorised by the regulation to, extend the 28 day 
time limit within which to file a complaint.  Had the draftsman intended that occur in relation to appeals against decisions on 
such complaints, then it would clearly have found its way into regulation 19 of the IA Regulations.  In my opinion, for those 
reasons, it is quite clear that there is a clear, express and unambiguous time limit upon the lodging of an appeal under 
regulation 19(2) and for the reasons which I have expressed and which His Worship expressed, there is and was no power to 
extend the time.  The Magistrate was right to so hold.  In particular, regulation 18(2) of the IA Regulations and regulation 7 of 
the GJ Regulations do not have that effect.  Accordingly, His Worship was right to dismiss the application for extension of 
time and strike out the appeal.  Nothing was said to persuade me otherwise.  There is no merit, or no demonstrated merit in the 
appeal. 

57 I would add that the appellant sought orders upon appeal, implicitly, that the appeal be upheld and that the matter be remitted 
to the Industrial Magistrate.  The latter order is sought explicitly. 

58 The other orders sought are orders that:- 
(a) A claim by Ms Alvarez, namely M 3 of 2004, in the Industrial Magistrate’s Court be joined to 

Mr Acosta’s claim, the subject of this appeal. 
(b) That Mr Acosta be paid by the respondents costs, damages, compensation, interest and loss of future 

earnings. 
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(c) That Mr Broderick and Mr Stokes be deregistered as agents. 
(d) That the appellant see the Registrar’s files relating to Mr Broderick and Mr Stokes under the Freedom of 

Information Act 1992 or the Public Interest Disclosure Act 2003. 
59 There is also reference to the respondents in the sum of $60.00, but I am not certain what the figure represents (see 

paragraph 7, page 7 ((AB)). 
60 However, the order to join Ms Alvarez’s claim to that of her husband, Mr Acosta, is not within the power or jurisdiction of the 

Full Bench in this appeal.  If it becomes relevant, it is a matter for an Industrial Magistrate.  That situation would arise were 
this appeal upheld and the matter remitted back to the Industrial Magistrate.  If it is not, of course, then the order simply is not 
one which can be made even at first instance. 

61 Further, the Full Bench has no power or jurisdiction to order payment of costs, damages, compensation, etc, upon this appeal.  
This appeal is an appeal against the striking out of an appeal to the Industrial Magistrate under regulation 19(2) of the IA 
Regulations against the determination of the Registrar. 

62 The Magistrate has no jurisdiction either to make those orders, except perhaps orders for costs. 
63 The Full Bench in this matter cannot order deregistration of agents because that is not the subject of the appeal and it was not 

before the Industrial Magistrate at first instance.  The Full Bench and the Industrial Magistrate have no jurisdiction or power to 
order the inspection by the appellant of the Registrar’s files pursuant to the Freedom of Information Act 1992 since that is a 
matter for the Commissioner who holds office under that Act to administer that Act.  The Public Interest Disclosure Act 2003, 
of course, simply does not apply, in its terms.  No reason was submitted either to say that it should.  In any event, those matters 
were not before and could not be properly before the Industrial Magistrate at first instance since they are not within that 
jurisdiction and are therefore not matters which should be considered upon this appeal. 

64 For all of those reasons, too, the appeal lacks merit. 
Delay 
65 Next, I come to the question of delay.  The notice of appeal was not filed until 7 ½ months after the date of the decision 

appealed against.  There was a notice of appeal sought to be filed in July 2003 which was rejected because it did not comply 
with the Industrial Relations Commission Regulations 1985 (as amended). 

66 An application to extend time within which to institute the appeal was filed on 19 March 2004.  The evidence from the bar 
table was that the question of a fresh notice of appeal was not followed up after the rejection of the first notice because of the 
difficulty Mr Acosta and Ms Alvarez had in knowing what to do, the fact that English is their second language, and an illness 
of Ms Alvarez.  However, none of that explains why there was a nine month delay in instituting the appeal, nor did it purport 
to.  In particular, the Full Bench was not told of the length or nature of Mr Alvarez’s illness and therefore how it prevented for 
a period of nine months a further notice of appeal being filed. 

67 I note that at first instance Mr Acosta was represented by counsel so that he had been able to procure advice earlier and should 
have been able to procure some advice about the appeal.  Further, it is noteworthy as a matter of history that the matter at first 
instance before the Magistrate had failed due to a similar and even greater delay.  In my opinion, there has been no adequate 
explanation for the delay or for the length of the delay. 

68 The history of this matter is one of unexplained or inadequately explained and lengthy delays at first instance, on this appeal, 
and, in addition, in the complaint to the Registrar.  I will refer to that history a little later in these reasons. 

Prejudice 
69 Next, the obvious prejudice to the appellant if the application was not granted is that the appeal will be dismissed and there is 

no right of redress in relation to the decision by which Mr Acosta is aggrieved. 
70 It is significant that that appeal at first instance which the Industrial Magistrate found was out of time and struck out because 

he had no power to extend time, and which was brought under regulation 19(1) of the IA Regulations, several months after the 
time limit imposed by regulation 19.  Regulation 19(2) provides that the appeal is to be commenced by notice in the approved 
form, lodged within 21 days after receiving the notice of determination from the Registrar.  This, the Magistrate held, occurred 
in October 2001. 

71 There is a serious prejudice to the respondents if the application is granted.   
72 That is the case, having regard to the delay in the history of the matter and the fact that the respondents face, after three and a 

half years from the initial complaint to the Registrar and two very serious inadequately or unexplained delays, the existence of 
an appeal, the merit of which has not been established. 

73 Indeed, no merit exists for the reasons which I have expressed. 
Competence of Appeal 
74 I now turn to a matter raised by the Full Bench (see pages 35-36 and 37-39 of the transcript on appeal).  I will deal with it this 

way.  The learned Magistrate made a decision that the complaint before him was made under regulation 19 of the IA 
Regulations.  That finding was not appealed against and therefore it stands.  Under regulation 20 of the IA Regulations, an 
appeal against a decision made under regulation 17 or regulation 19(5)(b) must be brought within 21 days after the party 
receives notice of the decision, which, in this case, was not a time limit complied with. 

75 In this case, there was a determination that there were no reasonable grounds for a complaint under regulation 12(2) of the IA 
Regulations, and the appeal was brought under regulation 19(1) and (2), as His Worship held.  To that applies the time limit 
prescribed by regulation 20 of the IA Regulations.  If a person is aggrieved by, inter alia, a decision of an Industrial Magistrate 
under regulation 17 (which this claim was held not to be), or regulation 19(5)(b) (which it was held to be), then there is no 
right of appeal afforded by the IA Regulations, unless the appeal is brought within 21 days. 

76 First, there was no decision under regulation 17 or regulation 19(5)(b) of the IA Regulations.  There was a decision that the 
application was out of time, that there was no jurisdiction or power to extend time, and that the application was therefore 
incompetent and a nullity.  No right of appeal to the Full Bench therefore existed under regulation 20.  Even if that were 
wrong, there is no right to extend time past the 21 day time limit for an appeal to the Full Bench contained in regulation 20, 
and it may be that the Full Bench cannot extend the time.  However, that question can await its deciding another day.  It has 
not been established that the Full Bench has jurisdiction to hear and determine this appeal, in any event, even if the appeal 
were not dismissible because it was out of time. 
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FINALLY 
77 For those reasons, the justice of the matter does not lie with the applicant who has not established that it does.  The equity, 

good conscience and substantial merits of the case have not been established to lie with the appellant.  Indeed, they lie with the 
respondents.  Further, the interests of the respondents should, for the reasons which I have expressed, supervene the interests of 
the appellant (see s26(1)(c) of the Act). 

78 Further, the appeal to the Full Bench has not been established, for the reasons which I have expressed, to be competent. 
79 I would dismiss the application to extend time within which to institute the appeal and would dismiss the appeal.  In that event, 

all of the other applications which, of course, depend on the appeal, of course, fall away and should be dismissed. 
80 If I am wrong in that then for the reasons which I have expressed above, the grounds are not made out as a matter of merit and 

the appeal should be dismissed for that reason. 
81 I would for all of those reasons dismiss the appeal. 
SENIOR COMMISSIONER A R BEECH: 
82 I have had the advantage of reading the draft reasons for decision of his Honour the President.  I agree and have nothing to 

add. 
COMMISSIONER J H SMITH: 
83 I have had the benefit of reading the reasons to be published by the President.  For the reasons His Honour gives, I agree the 

Appeal should be dismissed and I have nothing further to add. 
THE PRESIDENT: 
84 For those reasons, the appeal was dismissed. 
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Order 
These matters having come on for hearing before the Full Bench on the 20th day of April 2004, and having heard Ms E Alvarez, as 
agent, on behalf of the appellant, and Mr G F Broderick, on his own behalf as first respondent, and Mr B F Stokes, on his own 
behalf as second respondent, and the Full Bench having heard the appellant’s applications to extend time within which to institute 
the appeal, and the Full Bench having determined that the application should be dismissed, and the Full Bench having determined 
that all other applications herein should be dismissed, and having determined that reasons for decision will issue at a future date, it 
is this day, the 20th day of April 2004, ordered and declared as follows:- 

(1) THAT the appellant’s application to extend time within which to institute the appeal herein and the application 
to extend the time within which to make the application to extend time, filed on the 19th day of March 2004, be 
and are hereby dismissed. 

(2) THAT the appellant’s application to extend the time within which to file the appeal books, filed on the 26th day 
of March 2004, be and is hereby dismissed. 

(3) THAT the second respondent’s application to strike out appeal No. FBA 11 of 2003, filed on the 18th day of 
March 2004, be and is hereby dismissed. 

(4) THAT appeal No. FBA 11 of 2004 be and is hereby dismissed.  
By the Full Bench 

(Sgd.)  P J SHARKEY, 
[L.S.] President. 
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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 The appeal is brought by the appellant Richard Quinlivan (hereinafter called “Mr Quinlivan”) against the decision of the 

Industrial Magistrate’s Court at Perth given on 9 October 2003 in claim No M 314 of 2002.  The appeal is brought by the 
appellant, pursuant to s84 of the Industrial Relations Act 1979 (as amended). 

2 The appeal is against the Industrial Magistrate’s decision (see page 58 of the appeal book (hereinafter referred to as “AB”)).  
By that decision he made a number of orders:- 

“1. The respondent’s interlocutory application filed 25 August 2003 is dismissed. 
2. The claimant’s interlocutory application filed 15 September 2003 is dismissed. 
3. The claimant’s interlocutory applications filed 22 September 2003 are dismissed. 
4. The claim be otherwise dismissed. 
5. There be liberty to apply with respect to the issue of costs.” 

APPEAL AND GROUNDS 
3 Ground 1 of the appeal herein was struck out by consent on the hearing of the appeal.  The appeal then proceeded on grounds 2 

and 3, only.  However, the appeal insofar as it related to the second respondent was dismissed by the Full Bench, without 
objection upon the application of the appellant.   

4 The appeal then proceeded as against the first respondent on grounds 2 and 3.  I reproduce those grounds hereunder and they 
read as follows (see pages 2-3 (AB)):- 

“Ground 2 
The learned Magistrate erred in law when he found that there had been no termination by Austal Ltd when the 
employees employment was transferred to Austal Ships Pty Ltd. 
Particulars 
The Magistrate erred in law when he found that the contract of employment continued across the transmission of 
business and was not determined by it. 
 
That finding is not suported (sic) by the evidence and is contrary to the decision of Nokes v Doncaster Amalgamated 
Collieries [1940] AC 1014 which found that a contract terminates upon transmission and the former employer is 
responsible for paying out contractual entitlements as an employment contract is not assignable per se. 
Ground 3 
The learned Magistrate erred in fact when he asserted that the applicants claim was being brought pursuant to 
section 24(2)(a) rather than section 24(2)(b) of the Minimum Conditions of Emplyment (sic) Act 1993. 
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Particulars 
The Magistrate misunderstood the submissions of the Applicant when he asserted that the Applicant was not 
suggesting that he was terminated from his employment by Austal Ltd.  The Applicant did assert that his 
employment was terminated by Austal Ltd and hence the claim was pursuant to section 24(2)(b) of the Act. 

ORDERS SOUGHT 
The Appellant seeks the following orders: 
1. That the Appeal be upheld; 
2. That the orders issued by the magistrate in matter number M314 of 2002 be quashed; and 
3. The matter be remitted to the Magistrates court for determination in accordance with the law.” 

BACKGROUND 
5 Mr Quinlivan was the claimant in proceedings in the Industrial Magistrate’s Court at Perth in claim No M 314 of 2002 in 

which only the respondent was named as Austal Ships Pty Ltd (ACN 009 250 266), (the first respondent in this appeal), that 
claim having been filed on 25 November 2002 in the Industrial Magistrate’s Court at Perth. 

6 By the original claim, however, it was alleged that the respondent, as the employer of Mr Quinlivan from 12 August 1996 to 
8 May 2001, committed breaches of the Metal Trades (General) Award No 13 of 1965, and of a workplace agreement to which 
Mr Quinlivan and respondent were parties.  The application was opposed. 

7 On 13 February 2003 the claims relating to the enforcement of the Metal Trades (General) Award No 13 of 1965 and the 
workplace agreement were dismissed. 

8 There were amended particulars filed by leave on 6 March 2003. 
9 The original claim insofar as it related to the Minimum Conditions of  Employment Act 1993 (hereinafter called “the MCE 

Act”) by the particulars filed on 6 March 2003 and which was sought to be amended in the applications at first instance before 
the Industrial Magistrate were against the respondent for annual leave said to be accrued from a continuous period of four 
years employment from 12 August 1996 to 8 May 2001.  The same amount of unpaid leave, $11,441.17 was claimed against 
the respondent for that period, as was claimed against the two respondents referred to in the application to amend particulars 
and add a second respondent, but relating to two separate periods of employment. 

10 On 1 August 2003, the respondent filed a notice directed to the claimant seeking further and better particulars of claim.  The 
further and better particulars were not provided, and on 25 August 2003 the respondent made an interlocutory application 
seeking further and better particulars. 

11 Subsequently, Mr Quinlivan, as claimant, filed three interlocutory applications in the court dated 15 September 2003, 
22 September 2003 and 22 September 2003, respectively. 

12 By those applications, Mr Quinlivan sought to amend his particulars of claim to make a claim under the Minimum Conditions 
of Employment Act 1993.  However, the application was more than an application for amendment of particulars by way of 
substitution of new particulars, but also an application to amend the name of the first respondent to “Austal Pty Ltd formerly 
known as Austal Ships Pty Ltd ACN 009 250 266”, and, more significantly, to add a second respondent “Austal Ships Pty Ltd 
ACN 079 160 679”. 

13 The second application was a direct application for leave to add the above-named second respondent as second respondent. 
14 There was also an application filed on 22 September 2003 whereby Mr Quinlivan sought to amend his particulars of claim. 
15 On 22 September 2003, an interlocutory application was filed on behalf of the first respondent opposing the interlocutory 

applications and seeking that the claim against it be summarily dismissed on the basis that there was ‘no arguable cause of 
action’ against Austal Ships Pty Ltd. 

16 In the end, the court dealt with the application for leave to add a party and for leave to amend its particulars, as well as the 
respondent’s cross-application of 22 September 2003, the other applications being, as the court properly observed, redundant.   

17 The proposed amendment which His Worship was required to consider appears at page 64 (AB) and reads as follows:-  (It 
seeks both amendments to the particulars of the claim and the addition of a party, the above-named second respondent “Austal 
Ships Pty Ltd A.C.N. 079 160 679”) 

“The particulars of the claim are set out hereunder. 
1. The Claimant was an employee of Austal Ltd (the First Respondent) inclusive of the period 12th August 1996 

to 30 June 1998 and an employee of Austal Ships Pty Ltd (the Second Respondent) from 1 July 1998 to 8th 
May 2001. 

2. On 20th January 1999 the Claimant agreed to sign and register an individual Workplace Agreement (hereinafter 
“the workplace agreement’) with the Second Respondent. 

3. On 8th May 2001 the Claimant’s employment was terminated by the Second Respondent. 
4. Contrary to section 24(2) of the Minimum Conditions of Employment Act 1993, the First and Second 

Respondents failed to pay annual leave to the claimant for the periods 12 August 1996 to 30 June 1998 and 1 
July 1998 to 19 January 1999 respectively. 

AND THE CLAIMANT CLAIMS 
5. An order for payment in lieu of annual leave calculated as follows: 

a)  178 weeks employment between 12th August 1996 and 19th January 1999, multiplied by 2.923 hours pay 
per week of employment = 520.29 hours. 
b)  520.29 hours multiplied by the Claimant’s hourly wage rate as of 19th January 1999 being $21.99 per hour 
= $11,441.17. 
TOTAL $11,441.17 
c) INTEREST AND COSTS 
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ISSUES AND FINDINGS AT FIRST INSTANCE 
18 In fact, it was submitted to His Worship that there would be alleged, that there were two distinct claims, one against the first 

respondent and one against the second respondent. 
19 Whilst the initial claim alleged a continuous four year period of employment of Mr Quinlivan by the respondent, the proposed 

amendment sought to identify two different periods of employment, one from 12 August 1996 to 30 June 1998 with the first 
respondent, and the other with the proposed second respondent pursuant to a workplace agreement from 1 July 1998 to 8 May 
2001 with the second respondent. 

20 The claim against both respondents was founded on s24(2) of the MCE Act.  S24(2)(a) and (b), of that section reads as 
follows:- 

“If —  
(a) an employee lawfully leaves his or her employment; or 
(b) an employee’s employment is terminated by the employer through no fault of the employee, 
before the employee has taken annual leave to which he or she is entitled, the employee is to be paid for all of that 
annual leave.” 

21 The proposed amendment did not identify the claim as being one under either s24(2)(a) or s24(2)(b), as His Worship correctly 
found. 

22 It was, as the Industrial Magistrate found, not in dispute that Mr Quinlivan’s employment was terminated on 8 May 2001 
whilst the proposed second respondent employed him and whilst his employment was regulated by the terms of an individual 
workplace agreement.  Thus, any claim in that respect lay under the Workplace Agreements Act 1993 (hereinafter referred to as 
“the WA Act”). 

23 It was conceded by the respondent for the purposes of the proceedings, at first instance, that Mr Quinlivan was, at all material 
times, an employee of the first respondent between 12 August 1996 and 30 June 1998.  Mr Quinlivan’s claim for leave as at 
that date, namely 30 June 1998, was said to arise under s24(2)(a) of the MCE Act, predicated on the fact that Mr Quinlivan left 
his employment on 30 June 1998, that being his last day of employment with the respondent.  Thus, so the submission went, a 
new relationship with the proposed second respondent then commenced. 

24 Mr Quinlivan’s case was that on 30 June 1999, he lawfully left the employment of the proposed first respondent and entered 
into an individual workplace agreement with the second respondent, under the WA Act.  However, the Magistrate found that 
the contract of employment continued across the changes to the terms of the employment relationship, albeit subject to 
different terms, (ie) the terms of the workplace agreement.  There was, he found, not a termination of the contract of 
employment in fact or in law.  The existing contract of employment, the Magistrate found, continued albeit subject to the 
different terms of the workplace agreement.   

25 Having so found, His Worship went on to find that there was no termination of the contract by the entering into of a workplace 
agreement (see 6(4) of the WA Act).   

26 He cited and relied on s6(4) of WA Act (referred to in the reasons as s7(4)) which reads as follows:- 
27 S6(4)(a) of the WA Act which reads as follows:- 

“(4) A workplace agreement does not displace the contract of employment between an employer and an 
employee but while it is in force it has effect —  
(a) as if it formed part of that contract; and 
(b) regardless of any provision of that contract.” 

28 Thus, he found that Mr Quinlivan’s entitlement to the payment for annual leave not taken which predated his entering into a 
workplace agreement was preserved and could only be paid out upon termination.  It was not, he found, suggested that 
Mr Quinlivan was at any stage terminated from his employment by the respondent.  He also went on to find that the 
employment relationship with the respondent did not cease on 30 June 1998, the last date of his employment with the 
respondent.  Further, he did not find that a new relationship with the proposed respondent commenced on the day after. 

29 He found that there was a transmission of the business and that the employment continued across the transmission and was not 
determined by it.  As a result, the employment contract had not, His Worship found, come to an end, and no new contract came 
into being.  Therefore, there could be no lawful leaving within the meaning of s24(2)(a) because Mr Quinlivan did not leave 
his employment.  In other words, as I read his reasons, a lawful leaving means a leaving by the employee of his employment or 
her employment.  Thus, s24(2)(a) of the MCE Act operated to entitle Mr Quinlivan to the accrued annual leave only when his 
employment was terminated in the manner contemplated by s24(2)(a).  He found that all that the annexure LAE3, the 
“transmission document” (see page 35 (AB)), did was to reflect a transmission.  He went on to find that as a result of the 
transmission of business the first respondent was no longer Mr Quinlivan’s employer.  If, as submitted, the transmission was 
only a sham, then the Magistrate found that he remained employed by the first respondent. 

30 The Magistrate considered exhibit LAE3 (page 35 (AB)), referred to in the affidavit of Mr Edmonds sworn 22 September 
2003, and found that the legal effect of the transfer as reflected therein was not to bring the contract of employment with the 
current respondent to an end. 

31 The Magistrate went on to find that the undisputed evidentiary material before him would not support a conclusion, either in 
fact or in law, that at any stage during the four year period Mr Quinlivan lawfully left his employment with the first and/or 
second respondent within the meaning of s24(2) of the MCE Act.  Therefore, he found, s24(2)(a) had not been established to 
apply, and it could not be said that there was an arguable case.  Hence, Mr Quinlivan’s entitlement to the payment for annual 
leave not taken, which predated his entering into the workplace agreement, was prescribed by and could only be paid out on 
termination of the contract of employment.  His Worship then held that since the termination of employment, and therefore the 
contract of employment, occurred during the currency of the workplace agreement, the only means of enforcement of rights lay 
under Division 1 of Part 5 of the WA Act.  His Worship therefore held that since the claim was not “ostensibly being 
conducted” under the WA Act then it could not possibly succeed.  

32 He therefore dismissed the interlocutory applications by Mr Quinlivan and dismissed the claim itself. 
ISSUES AND CONCLUSIONS 

33 Grounds 2 and 3 relate only to the first respondent to the appeal.  The claim was for an annual leave payment against the first 
respondent for the period 12 August 1996 to 30 June 1998.  The proceedings before the Magistrate, as I have observed, took 
place on the concession that, for the purposes of those proceedings, the employment relationship could arguably be found to 
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exist, although it was the case of the respondent generally that the relationship was a principal/independent contractor 
relationship. 

34 The pleaded claim (see pages 5-6 and 64-65 (AB)) raises only one claim, that on termination of employment on 8 May 2001 
the first respondent should have paid accumulated annual leave payments.  There is no pleading of termination of contract by 
the appellant on that date. 

35 Further, there was no plea of any different or earlier employment under s24(2)(b) of the MCE Act.  There was simply no 
pleading relying on s24(2)(b).  Thus, the Magistrate could only properly infer that there was a s24(2)(a) claim.   

36 Further, the grounds do not challenge the correctness of the reasons in rejecting a s24(2)(a) claim.  They do not assert that there 
was a lawful leaving of employment.  They do not assert that the rejection of the claim on the basis of s24(2)(a) was wrong. 

37 Grounds 2 and 3, on a fair reading, assert that a different submission relying on s24(2)(b) and not s24(2)(a) of the MCE Act 
was before the Magistrate.  It was not.  However, an argument based on s24(2)(b) would also fail for the same reasons. 

38 There was, in my opinion, no real argument that there was a termination of employment before 8 May 2001.  There was 
nothing either in the amended pleadings to assert that there was any termination of Mr Quinlivan on 30 June or 1 July 1998, so 
there could be no finding of a s24(2)(b) claim.   

39 The document (exhibit LAE 3, page 35 (AB)) does not support a different view.  The document (exhibit LAE3, page 35 (AB)) 
is, insofar as it is necessary to find, is clearly a consensual assignment of the contract (see the discussion of assignment of 
employment contracts in Alderson v Kingswood College (2004) 84 WAIG 181 (FB) and not a lawful leaving in its terms.  It 
reads as follows:- 

“I/We Subcontractor Full Name Richard James Quinlivan trading as RJQ Welding & Fabrication, of 43 Madden 
Way Parmilia, 6167, Telephone 9439 4987 agree to transfer my/our subcontractor agreement from Austal Ships Pty 
Ltd, A.C.N. 009 250 266 to Austal Ships Pty Ltd, A.C.N. 079 160 169, commencing 1st July, 1998.” 

40 In s24(2)(a) of the MCE Act, the leaving of employment cannot mean anything but a termination of the contract of employment 
such as one by mutual agreement, not a termination by an act of repudiation on the part of the employee, but that was not 
argued fully and it is unnecessary to finally decide it in this matter.  If it were necessary to decide it, that is how I would decide 
it.  Further, as His Worship found, if that were wrong then the contract with the respondent remained afoot. 

41 In this case in any event, there was not such a lawful leaving. 
42 For all of those reasons, His Worship was right to find that the matter was one which should have been pursued under the WA 

Act and could not be claimed under the MCE Act.  There was no demonstrated arguable case, even if the amendments to the 
particulars were permitted, and no arguable case on the claim proper. 

FINALLY 
43 For all of those reasons grounds two and three are not made out and I would dismiss the appeal. 
COMMISSIONER J H SMITH: 
44 I have had the benefit of reading the reasons to be published by the President.  For the reasons His Honour gives, I agree the 

Appeal should be dismissed and I have nothing further to add. 
COMMISSIONER J L HARRISON: 
45 I have had the benefit of reading the reasons for decision of His Honour, the President.  I agree with the reasons for decision of 

His Honour, the President.  I agree with those reasons and have nothing to add. 
THE PRESIDENT: 
46 For those reasons the Full Bench dismissed the appeal. 

Order Accordingly 
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Order 
This matter having come on for hearing before the Full Bench on the 13th day of February 2004, and having heard Mr L A Edmonds 
(of Counsel), by leave, on behalf of the appellant, and Mr K J Martin (QC), by leave, and with him Mr S Heathcote (of Counsel), by 
leave, on behalf of the respondent, and the Full Bench having reserved its decision on the matter, and reasons for decision being 
delivered on the 19th day of May 2004 wherein it was found that the appeal should be dismissed, it is this day, the 19th day of May 
2004, ordered that appeal No. FBA 37 of 2003 be and is hereby dismissed. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES  THE AUSTRALIAN WORKERS'NION, WEST AUSTRALIAN BRANCH, INDUSTRIAL UNION OF 

WORKERS 
APPLICANT 

 -v- 
 ADVANCED TRAFFIC MANAGEMENT AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE OF ORDER WEDNESDAY, 2 JUNE 2004 
FILE NO/S A 5 OF 2001 
CITATION NO. 2004 WAIRC 11641 
 
 
Result Discontinued 
 
 

Order 
WHEREAS on 3 December 2001 the Applicant applied to the Commission for an order pursuant to the Industrial Relations Act, 
1979; and 
WHEREAS on 3 January 2003 the Commission convened a conference for the purpose of conciliating between the parties; and 
WHEREAS at the conclusion of that conference the Applicant sought time to consider their position; and 
WHEREAS on 8 April 2004 the Applicant lodged a Notice of Discontinuance and the Commission decided to discontinue the 
proceedings. 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders: 
 THAT the application be, and is hereby, discontinued. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2004 WAIRC 11478 
BRADKEN BASSENDEAN (WA) WAY FORWARD ENTERPRISE AWARD 2003 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 
APPLICANT 

 -v- 
 BRADKEN RESOURCES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE OF ORDER FRIDAY, 14 MAY 2004 
FILE NO. A 9 OF 2003 
CITATION NO. 2004 WAIRC 11478 
 
 
Result Award Registered 
Representation 
Applicant Mr D Hicks 
Respondent Mr S Jones 
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Order 
HAVING heard Mr D Hicks on behalf of the Applicant and Mr S Jones on behalf of the Respondents, and by consent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (“the Act”), hereby makes– 

THE Bradken Bassendean (WA) Way Forward Enterprise Award 2003 in accordance with the following schedule shall 
have effect from the beginning of the first pay period commencing on or after 11 May 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. - AWARD STRUCTURE 

1.1 - TITLE 
This Award shall be known as the BRADKEN Bassendean (WA) Way Forward Enterprise Award 2003 and shall replace and 
supersede the ANI Engineering Bassendean (WA) Forward Enterprise Award 1998, No A 2 of 1998 and Bradken Bassendean 
(WA) Way Forward Enterprise Award 2001, A 6 of 2001. 

1.2 - ARRANGEMENT 
1. AWARD STRUCTURE 
1.1 Title 
1.2 Arrangement 
1.3 Definitions 
1.4 Area and Scope 
1.5 Term 
1.6 Purpose and Intent 
2. CONTRACT OF EMPLOYMENT 
2.1 Performance Enhancement 
2.2 Contract of Employment 
2.3 Introduction of Change 
2.4 Redundancy / Retrenchment 
3. HOURS OF WORK 
3.1 Hours of Work 
4. RATES OF PAY 
4.1 Minimum Adult Award Wage 
4.2 Wages 
5. ALLOWANCES AND FACILITIES 
5.1 Allowances 
5.2 Income Protection Insurance 
6. LEAVE 
6.1 Personal Leave 
6.2 Long Service Leave 
6.3 Jury Service 
6.4 Parental Leave 
6.5 Bereavement Leave 
7. DISPUTE RESOLUTION PROCEDURE 
7.1 Dispute Resolution Procedure 
7.2 Fair Treatment System 
8. REGISTERED ORGANISATION 
8.1 Right of Entry and Inspection by Authorised Representatives 
9. SAFETY AND TRAINING 
9.1 Safety and Health 
9.2 Training  
9.3 Personal Protective Equipment 
9.4 Security 
10. ENTERPRISE BARGAINING 
10.1 Final Settlement 
11. OTHER LAWS AFFECTING EMPLOYMENT 
11.1 Industrial Relations Act 1979 
11.2 Minimum Conditions of Employment Act 1993 
11.3 Workplace Relations Act 1996 
11.4 Superannuation Guarantee (Administration) Act 1992  
11.5 Occupational Health and Safety Act 1984 
11.6 Equal Opportunity Act 1984 
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12. NAMED PARTIES TO THE AWARD 
13. APPENDICES 
13.1 Dispute Resolution Procedure Flowchart 
13.2 Fair Treatment System Flowchart 
13.3 Schedule of Allowances 

1.3.-.DEFINITIONS 
(1) Employment Classifications 

(a) “Full-time employee” shall mean a weekly hired employee engaged for an average of 38 hours per week over a 
defined work cycle. 

(b) “Fixed Term employee” shall mean a weekly hired employee engaged for a limited and specific period of 
employment, usually not less than three (3) months. Fixed Term employees shall be subject to the same 
conditions and receive the same benefits as a full-time or part-time employee during the term of their 
employment.  

(c) "Casual employee" shall mean an employee who is employed on the basis that the employment is casual, there 
is no entitlement to paid leave (except bereavement leave), and who is informed of those conditions of 
employment before they are engaged.  

(2) “Redundancy” 
Means being no longer required by an employer to continue doing a job because the employer has decided that the job 
will not be done by any person.  
For the purposes of this Part, an action of an employer has a significant effect on an employee if —  
(a) there is to be a major change in the —  

(i) composition, operation or size of; or  
(ii) skills required in,  

the employer’s work-force that will affect the employee;  
(b)  there is to be elimination or reduction of —  

(i) a job opportunity;  
(ii) a promotion opportunity; or  
(iii) job tenure,  

for the employee;  
(c) the hours of the employee’s work are to significantly increase or decrease;  
(d) the employee is to be required to be retrained;  
(e) the employee is to be required to transfer to another job or work location; or  
(f) the employee’s job is to be restructured.  

(3) “Retrenchment” is the action taken to reduce the number of employees to the level required by the Company. 
(4) “Week’s Pay” means the wage rate for 38 ordinary working hours, for the relevant classification, as detailed in clause 4.2. 
(5) Work Categories 

(a) “Day Work” means a pattern of ordinary working hours over a defined work cycle, which usually involves five 
days worked (e.g.: Monday to Friday inclusive), where all of the ordinary working hours fall within the span of 
hours in subclause 3.1(1)(i).  

(b) “Dayshift” generally means any shift starting at or after 6.00am and finishing at or before 7.00pm. 
(c) “Afternoon Shift” generally means any shift starting at or after 12 midday and finishing at or before 12 

midnight. 
(d) “Nightshift” generally means any shift starting at or after 5.00pm and finishing at or before 7.00am on the 

following day.  
(e) “Non-continuous shift work” generally means any shift work which does not fit within the definition of 

continuous shift work.  
(6) Flat Rate – means paid as not all purpose. 
(7) Commission – means Western Australian Industrial Relations Commission. 
(8) Company – means Bradken Resources Pty Ltd. 
(9) Union – means Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers (Western 

Australia Branch). 
1.4 - AREA AND SCOPE 

(1) This Award shall apply to all employees of the Company, employed in the classifications in subclause 10(1), who are 
engaged to work at the Company’s Bassendean facility or whose employment base is the Bassendean facility, except for: 
(a) any site which is covered by any other form of industrial agreement (State or Federal) to which the Company is 

respondent, whether or not such site agreement was made before or after the making of this Award. 
(2) This Award shall cover exhaustively the subject matter concerned to the exclusion of any other Awards, Agreements and 

Orders.  All provisions in this award are required to conform to the relevant statutory requirements of the, Industrial 
Relations Act 1979, Minimum Conditions of Employment Act 1993, Occupational Safety and Health Act 1984 and the 
Equal Opportunity Act 1984 and the relevant regulations made under these Acts. 
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(3) The Parties agree that, where employees of the Company whose employment is covered by this Award, are required to 
work away from the Bassendean facility on a short-term assignment, in accordance with the requirements of subclause 2.2 
(1)(vi), inclusive of work outside of the State of Western Australia, then, except as provided in this clause and subclause 
4.1, this Award shall continue to apply. 

1.5 - TERM 
(1) This Award shall operate on and from 1st July 2003 and shall remain in force for a period of thirty-six months. (30 June 

2006) 
(2) The Parties agree to commence negotiations for the replacement of this Award from 1 March 2006. 

1.6 - PURPOSE AND INTENT 
(1) The Parties to this Award regard the maintenance of positive relationships to be fundamental to the achievement of a 

harmonious working environment. The Parties have declared that they will not do anything or take any actions designed 
to harm each other and, in this respect, agree to resolve their issues through the Dispute Resolution Procedure. 
Collectively, the Parties are committed to the target of no disruption during the term of this Award. The Parties further 
undertake to meet and discuss the means by which the impact of any National or State issue, likely to affect the 
Company’s activities, can be minimised. 

(2) The Parties to this Award have jointly developed and are committed to the following components which, collectively, 
accurately express the purpose of this Award: 
(a) To provide to the Company’s employees fair and equitable wages and conditions of employment and which 

maintain the Company in a competitive position within both the industry and the labour market; 
(b) To maximise productivity, efficiency and flexibility to reduce the cost base thereby enhancing the Company’s 

competitive position in the industry; 
(c) To optimise the relationship and understanding between the Company and its employees; 
(d) To maximise the influence that the Company’s employees have over their work environment and the decision-

making affecting that environment; 
(e) Enhance the future of the Company and the employees’ employment security; 
(f) The basis of the relationship between the Company and its employees is one of mutual respect, honesty and 

trust; and 
(g) Ensure that the Award content remains practical and pragmatic at all times. 

(3) If at any time, throughout the term of this Award, disagreements arise over the interpretation of this Award then, in 
dealing with that disagreement under the Dispute Resolution Procedure, the Parties shall refer to this clause as 
appropriate. 

2. - CONTRACT OF EMPLOYMENT 
2.1 - PERFORMANCE ENHANCEMENT 

(1) The Parties to this Award have had detailed discussions regarding the financial performance of the Company and 
recognise that their respective futures, prosperity and security are inextricably linked. As a result, agreement has been 
reached on a range of matters which represent opportunities to enhance the Company’s performance in the areas of: safety 
and health; Company and employee relationships; training; quality; productivity; efficiency; flexibility and cost 
effectiveness. 
(a) The Company Values and Code of Ethics 

The Company is committed to strengthening and growing its business through its people. We will strive to 
achieve a work environment built on integrity, respect and trust. 
The Parties will work towards: 
(i) Maintaining the Company values based on excellence, value to customers (internal and external), 

respect, integrity and success; 
(ii) Developing a safe work environment without compromising safety for productivity or profit; 
(iii) Being ethical, honest and truthful in our dealings and communications; 
(iv) Eliminating all forms of discrimination and harassment; 
(v) Avoiding business dealings that conflict with the interests of our organisation; 
(vi) Operating free from any conflict(s) of interest; 
(vii) Working for the good of our organisation, client(s), customers and the community; and 
(viii) Respecting employee, customer and client confidentiality 

(b) Employment Involvement Process 
(i) Industrial Relations Committee 

The Committee consists of: 
(aa) Manufacturing Manager  
(bb) 2 shop stewards 

(ii) Consultative Committee consists of: 
(aa) Manufacturing Manager 
(bb) Area Supervisor 
(cc) Appropriate Number of Shop Floor Employees 
(dd) Others as required 
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(iii) Toolbox meetings – weekly 
Start up meetings – daily 
Safety committee meetings – monthly 

(c) Continuous Improvement 
The Parties to this Award are committed to a philosophy of and on-going process of continuous improvement. 

(d) Parties Responsibility 
The responsibilities of all stakeholders are to strive to: 
(i) Establish and maintain a safe and healthy work area, ensure safe and healthy work practices are used 

at all times and take responsibility for personal safety and that of other employees. 
(ii) Deal with other employees with fairness, equity and respect. 
(iii) Work towards Company goals to the full extent of personal capability subject only to meeting any 

applicable regulatory requirement. 
(iv) Demonstrate a genuine concern for the needs of the Company’s customers, suppliers and clients. 
(v) Provide an efficient and effective service to the Company’s customers. 
(vi) Raise any personal issues of concern directly with the Leading Hand. 
(vii) Pursue formal resolution of all issues in accordance with the Dispute Resolution Procedure. 
(viii) Engage in meaningful communication processes. 
(ix) Positively accept support offered in respect of opportunities to improve performance. 
(x) Positively participate in the Fair Treatment System. 
(xi) Establish and maintain a drive for excellence. 
(xii) Comply with Company policies and procedures. 
(xiii) Seek and develop an understanding of the intent and provisions of this Award. 
(xiv) Raise inappropriate leadership behaviour with more senior leaders.  

2.2 - CONTRACT OF EMPLOYMENT 
(1) Employees shall perform work as the Company requires from time to time on the days and during the hours usually 

worked by employees according to the following conditions: 
(a) By arrangement, employees shall work the ordinary working hours according to the work roster as the business 

needs may require from time to time. 
(b) Employees are expected to work reasonable overtime as required by the Company in addition to the rostered 

ordinary working hours. Such overtime hours will be on the basis of offer and acceptance on each occasion 
except where working hours are rostered so as to include periods of scheduled overtime. 

(c) Employees must use such protective clothing and equipment provided by the Company for specific 
circumstances as described by Company operating standards. 

(d) Employees must comply with safety requirements of the Company and those prescribed by Government 
Authorities, in particular Acts of Parliament, regulations and Australian Standards. 

(e) Employees must observe Company operating standards to provide an orderly and safe workplace, machinery 
and equipment in a clean and safe condition. 

(f) The Company may require employees to work at sites anywhere within Western Australia or out of the State, 
including offshore locations. 

(g) In the absence of the appropriate authority having been given, an employee must not divulge (orally, written or 
electronically) any information relating to the affairs of the Company, including proprietary knowledge and 
technical or intellectual property of the Company, its customers, suppliers, or clients, to any other business or 
Company, representative of the press/media, or third party. This requirement shall survive for up to five (5) 
years following an employee’s termination.  

(2) (a) Except as otherwise specified in this clause, employees may be terminated or may resign from their 
employment by providing the period of notice prescribed below.   However, if the prescribed period of notice is 
not given, then an amount equivalent to the notice period will be paid to the employee or forfeited by the 
employee whichever is applicable. The notice prescribed is: 

Service: Notice 
During Probationary Period 1 day 
Up to one year 1 week 
More than 1 year and up to 3 years 2 weeks 
More than 3 years and up to 5 years 3 weeks 
More than 5 years 4 weeks  

Provided that an employee who is 45 years of age or over and who has a minimum of two years of continuous 
service shall be given an additional one week’s notice by the Company. 

(b) The Company will initially engage all employees, for a probationary period of three months. If previously on 
contract labour hire, the probationary period will be 2 months. During the probationary period the Company 
may terminate an employee’s employment or an employee may resign from their employment with 1 day notice 
without giving reasons for such termination or resignation. At or before the expiry of the probationary period 
the Company shall confirm that employees have satisfactorily completed their probationary period.  
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(c) Nothing in this Award diminishes the Company’s rights to dismiss any employee without notice for neglect of 
duty or serious misconduct, and in such cases wages shall be paid up to the time of dismissal only. 

(3) Employees shall be notified in writing at the time of engagement, as to whether the engagement is full-time, or fixed-term 
contract. 

(4) Except for approved absences in accordance with this Award, employees not attending for duty shall not be paid for the 
actual time of such absence. An employee who is absent from work for three consecutive days or shifts without prior or 
subsequent approval of the Company shall be deemed to have abandoned their employment and their contract of 
employment shall be deemed to have been terminated for neglect of duty from the date of commencement of the absence 
from work.  

(5) Employees shall have no right to be paid for any time that they are not ready, willing and available to follow all lawful 
directions of the Company or to carry out duties that they are competent to perform provided that such direction is 
consistent with the Company’s responsibility to provide a safe and healthy working environment.   

(6) The Company may direct an employee and the employee shall carry out those duties and use the tools and equipment as 
may be required provided that the employee is competent to use them and that the direction is consistent with the 
Company’s responsibility to provide a safe and healthy working environment. 

(7) The Company may deduct payment for any day or shift or part of any day or shift that an employee cannot be usefully 
employed arising out of any cessation of operations, either wholly or partially, arising out of any cause for which the 
Company is not reasonably responsible. 

(8) (a) Contract Labour Hire 
(i) The Parties undertake to review all options available to use Company employees prior to considering 

the use of contract labour. Optional overtime shall be made available to Company employees prior to 
utilising contract labour unless production circumstances exist which require immediate action. 

(ii) After 8 weeks of contract labour hire a discussion shall take place about the permanency of the 
position and the parties reach a mutually agreed timeframe. 

(iii) For engineering projects or work of a project nature requiring additional labour resources a period of 
fixed-term employment will be discussed and mutually agreed and this will be presented in a letter of 
offer to the employee. 

(iv) If the Company bring on contract labour hire they shall be paid at 20% above C10 Rate for a 
tradesperson C11 rate for an advanced certified rigger and C12 Rate for Trades Assistant.  

2.3 - INTRODUCTION OF CHANGE 
In the event that the Company reaches a decision to introduce major changes at Bassendean, then the Company shall notify the 
Parties to this Award and consult with the employees who may be affected by the proposed changes. Utilising the consultative 
processes detailed in this Award the Company shall discuss with the affected employees the introduction of the changes and the 
effects the changes are likely to have on the employees and will investigate with the employees measures to avert or mitigate any 
adverse affects. The Company shall share with the employees all relevant information (excluding information that may seriously 
harm the employer’s business undertaking or the employers interest in the carrying on, or disposition of the business undertaking) 
about the proposed changes as soon as reasonably practicable.  
This process can be used for any changes, but it shall be mandatory where the proposed changes are likely to have a significant 
effect on employees. In this context, significant means: termination of employment; large variations to the size, composition or 
operation of the Company’s workforce or in the skills required; the elimination or diminution of job opportunities, promotion 
opportunities or job tenure; alteration to the hours of work; restructuring of jobs and the need for retraining or transfer of employees 
to other work or locations.  

2.4 - REDUNDANCY / RETRENCHMENT 
If the need for redundancy arises, then these arrangements provide a means of implementing a redundancy/retrenchment 
programme in an orderly fashion. 
(1) Notification 

When it becomes evident that there is a downturn in work and a need for redundancy the Company will notify employees 
and the union, directly and through the consultative processes detailed in this Award, and consult on methods of 
minimising the effect of any possible redundancies that may occur as soon as reasonably practicable.  

(2) Procedure and Selection 
(a) Following discussions, if redundancies are unavoidable, the Company will set a timetable to develop a final list 

of employees to be made redundant.  
(b) Employees can be asked to indicate their interest in volunteering to accept a redundancy package and this may 

be taken into consideration by the Company, subject to operational and business needs, in selecting employees 
for retrenchment.  

(c) The selection of employees to be made redundant will be based on the following criteria, which is not 
exhaustive: 
(i) Performance evaluation results; 
(ii) Skills required to be retained by the Company; 
(iii) Skill level of the employee; 
(iv) Application of skills to the task presently done by the employee; 
(v) Receptiveness of the employee to training or retraining; 
(vi) Disciplinary record. 

(d) In finally selecting the employees to be retrenched, consideration shall be given to years of service provided that 
no discrimination will be made that conflicts with the provisions of the Equal Opportunity Act 1984. 
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(e) A Company representative(s) and an employee representative(s) will review the selection criteria of all 
employees who are likely to be considered for redundancy. They will ensure the accuracy of the list prior to any 
final decision being made by the Company.  

(3) Transfers 
(a) The Company will use every endeavour to transfer employees to other positions where their skills can be 

effectively utilised. 
(b) Where an employee is moved to a position of different classification and / or trade not previously occupied by 

that employee, a trial period of one month will provide an opportunity for the Company and the employee to 
assess their long term suitability for the new position.  

(c) Where there is doubt about an employee’s suitability for a position, a review will be conducted regularly.  
(d) If the determination is that the employee is to leave the Company during the trial period or at the completion of 

the trial period then the redundancy package will be available to the employee at their original wage rate. 
(e) If moved to a new position, the employee will be paid at the wage rate applicable to that new position 

immediately where the wage is more than their existing wage rate. Where the new wage rate is less, the 
employee’s wage rate will be frozen so that they will not receive wage increases until such time as the 
applicable wage rate catches up to the frozen wage rate.  

(4) Schedule of Redundancy Payments 

Years of Service Redundancy Payment (Weeks) Long Service Leave 
0-1 0 Nil 
1-2 3 Nil 
2-3 6 Nil 
3-4 9 Nil 
4-5 12 Nil 
5-6 15 Pro-rata 
6-7 18 Pro-rata 
7-8 21 Pro-rata 
8-9 24 Pro-rata 
9-10 27 Pro-rata 

10-11 30 Pro-rata 
11-12 32 Pro-rata 
12-13 34 Pro-rata 
13-14 36 Pro-rata 
14-15 38 Pro-rata 
15-16 40 Pro-rata 
16-17 42 Pro-rata 
17-18 44 Pro-rata 
18-19 46 Pro-rata 
19-20 48 Pro-rata 
20-21 50 Pro-rata 

Thereafter 52 Pro-rata 

Employees who are 45 years and over in age will get one extra week’s payment in addition to the above schedule.  
(5) Payments 

(a) All payments referred to are based on a week’s pay. 
(b) An itemised statement of entitlements will be given to each employee when they receive formal notification of 

redundancy from the Company. 
(6) Payment of Accrued Leave 

(a) On termination, the Personal Leave balance will be paid to retrenched employees as detailed in subclause 6.1 
(7). 

(b) On termination, pro-rata long service leave entitlements, as detailed in clause 6.2, will be paid to retrenched 
employees with 5 years service or more. 

(c) On retrenchment, all retrenched employees will be paid 100% of their accrued sick leave.  
(7) Certificate of Service 

The Company will provide a certificate of service where requested. 
(8) Death of an Employee 

If an employee has been given notice of retrenchment and dies before the date that they were to actually leave the 
employment of the Company, all benefits, which would have been payable under this Award to that employee, shall be 
paid directly to their estate unless the employee has otherwise directed the Company in writing prior to their death.  

(9) Counselling/Assistance Programme 
The Company has an employee assistance programme (i.e.: outplacement service; registered financial counsellors; 
placement of superannuation; etc) in place. In the event of redundancy the Company will let it be known, to those 
employees who are to be made redundant, details of the employee assistance programme. The Company agrees to make 
enquiries with other engineering firms regarding possible work for retrenched employees.  
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(10) Paid leave for job interviews 
An employee, who has been informed that they have been, or will be, made redundant is entitled to paid leave of up to 8 
hours for the purpose of being interviewed for further employment.    The 8 hours need not be consecutive.   An employee 
is to provide to the employer evidence that would satisfy a reasonable person of the entitlement.  

3. - HOURS OF WORK 

3.1 - HOURS OF WORK 
(1) Ordinary Hours of Work 

(a) Ordinary working hours for employees shall average 38 hours per week over a defined work cycle and except 
for shift employees are to be worked between 0600 hours and 1900 hours as required by the Company. 

(b) Provided that they meet the Company’s operational requirements, the Leading Hand and/or Supervisor will be 
required to determine rostering and work cycles. 

(c) Where there is the need to vary the pattern of working the ordinary working hours, the Company and the 
employees shall consult on the variation. The Parties accept the need to jointly work through any issues and 
difficulties which may arise through this process with the intention of ensuring that the business needs are 
complied with. By mutual agreement the individual employee(s) will implement the necessary variation to 
ordinary working hours. 

(d) The ordinary working hours shall be consecutive except for day work an unpaid meal break which shall not 
exceed thirty (30) minutes in duration and for shift work a paid meal break which shall not exceed twenty (20) 
minutes in duration. In addition, employees shall be entitled to one paid rest period of ten (10) minutes during 
their working day. This work arrangement then provides a three period working day. Employees shall apply 
maximum flexibility to the timing of the taking of these breaks according to the needs of the work schedule. In 
the application of flexibility, employees are encouraged to not work for more than six (6) hours without a break.  

(2) Day Work 
For day/shift employees, the agreed pattern for working the 38 ordinary working hours per week is for eight (8) 
hours on Monday to Thursday inclusive and six (6) hours on Fridays. The exception will be the warehouse and 
distribution employees who will have flexibility as mutually agreed by both parties. 

(3) Shift Work 
(a) In order that the Company can meet the requirements of its clients, employees will often be required to work 

shifts. Where the business needs require the working of shifts, then employees must work shifts as rostered. 
Shift work will be worked and paid for in accordance with this subclause.  

(b) Prior to the commencement of shift work, the Company shall seek the agreement of the employees involved. 
(note: where a particular employee is able to demonstrate special and / or extenuating circumstances then 
another suitably competent person may be substituted on the shift work provided that the Company must not 
suffer any financial penalty from such substitution.) Failing agreement, the Company will provide to the 
employees concerned 1 working week notice of commencement of shift work and the starting and finishing 
times of the ordinary working hours of the shifts. 

(c) Various types and forms of shift work may be required to be worked in order to meet the operational 
requirements of the Company. These arrangements may include the provision of coverage by working extended 
and /or unusual hours. Shift work is deemed to be any arrangement of working hours where any portion of the 
ordinary working hours to be worked by employees fall outside of the spread of hours specified in subclause 3.1 
(1)(i). Provided that where the shift work is required is to be carried out with consecutive shifts of employees 
throughout the 24 hours of each day, then each of the shifts involved in the 24 hour period shall be deemed to be 
shift work. 

(d) Where the ordinary working hours of a shift commences at or after 11.00pm on any day, the whole of that shift 
shall be deemed to have been worked on the following day. 

(e) Where less than five consecutive shifts are worked then employees shall be paid for the time worked on shift at 
overtime rates in lieu of their ordinary form of payment. The consecutive nature of shifts will not be deemed to 
be broken if work is not rostered to be carried out on a Saturday, Sunday or on any gazetted Public Holiday.  

(f) In addition to the wages paid under subclause 4.2 (1), a shift employee shall receive a penalty at the relevant 
level as detailed in subclause 4.2 (4). 

(4) Overtime 
(a) All work performed outside of ordinary working hours on any day shall be deemed to be overtime and paid in 

accordance with this subclause. 
(b) For day work and non-continuous shift work, all work performed outside of ordinary working hours Monday to 

Friday inclusive, and prior to 12 midday on Saturday, shall be paid for at the rate of time and one half for the 
first two hours and double time thereafter.  

(c) For day work and non-continuous shift work, where work is performed in addition to ordinary working hours on 
a Saturday after 12 midday, Sunday or a gazetted public holiday then that work shall be paid for at the rate of 
double time.  

(d) For working an overtime day or shift on a Saturday, Sunday or gazetted Public Holiday an employee shall be 
paid a minimum of three hours at the appropriate overtime rate. 

(e) In computing overtime each day shall stand alone but when an employee works overtime which continues 
beyond midnight on any day, the time worked after midnight shall be deemed to be part of the previous day’s 
work for the purpose of this subclause. 

(f) Employees who work so much overtime such that they are at work for a consecutive 12 hour period or more 
(eg: 7.00am to 7.00pm) shall have the unpaid meal break for that day included in their total hours paid (at the 
ordinary wage rate) for that day. 
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(5) Ten Hour Break 

(a) When overtime work is necessary it shall, wherever reasonably practicable, be arranged so that an employee has 
at least 10 consecutive hours off duty between the work of successive days or shifts.  

(b) An employee who works so much overtime between the completion of the ordinary working hours worked on 
one day and the commencement of the ordinary working hours on the next day that they have not had at least 10 
consecutive hours off duty between those times shall, subject to this subclause, be released after completion of 
such overtime and not be required to recommence work until they have had 10 consecutive hours off duty 
without loss of pay for ordinary working hours rostered during such absence.  
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�	 � �  � � � �� without having had 10 
consecutive hours off duty, that employee shall be paid at double time until they have been released from duty 
for such period and shall then be entitled to be absent until they have had 10 consecutive hours off duty without 
loss of pay for ordinary working hours rostered during such absence.  

(6) Recalls 
(a) When an employee is recalled to work after leaving the workplace 

(i) for each recall the employee shall be paid for at least three hours at overtime rates provided that the 
employee shall not be entitled to payment more than once for any period of time.  

(ii) time reasonably spent in getting to and from the workplace shall be counted as time worked.  
(b) The Company may require the recalled employee to carry out additional duties beyond the initial reason for the 

recall. 
(c) If a recall, or subsequent recalls, does not exceed four hours in total duration then the rest period prescribed in 

subclause 3.1 (5) shall not apply. 
(d) If a recall finishes two hours or less before the commencement of the employee’s rostered ordinary working 

hours, the employee will continue to work their ordinary working hours. (This means that the ordinary working 
hours will commence at the completion of the recall).  

(7) Crib Breaks 
(a) When an employee is required to work overtime after the usual rostered ceasing time for the day or shift for two 

hours or more, they shall be allowed to take a rest period of 10 minutes in duration. Thereafter, after each four 
hours of continuous work, they shall be allowed to take a rest period of 10 minutes in duration 

(b) The Company and employees may agree to any variation of the provisions of this subclause to meet the 
circumstances of the work in hand provided that the Company will not be required to make payment in excess 
of the time prescribed for crib breaks in this subclause.  

(8) Extraordinary Hours of Work 
(a) BK-WA – ADMIN009 revision 1 Section 6.2 is incorporated into this award. 
(b) An employee shall not be compelled to work more than twelve (12) hours in any one shift. 

4. - RATES OF PAY 
4.1 - MINIMUM ADULT AWARD WAGE 

(1) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $448.40 per week payable on and from 5 June 2003. 
(3) The Minimum Adult Award Wage of $448.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
(4) Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
to the Minimum Adult Award Wage of $448.40 per week. 

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories 
of employees who by prescription are paid less than the minimum award rate. 

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

(7) Subject to this clause the Minimum Adult Award Wage shall - 
(a) apply to all work in ordinary hours. 
(b) apply to the calculation of overtime and all other penalty rates,  
superannuation, payments during any period of paid leave and for all purposes of this award. 

(8) Minimum Adult Award Wage 
(a) The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2003 

State Wage Case Decision. Any increase arising from the insertion of the minimum adult award wage will be 
offset against any equivalent amount in rates of pay received by employees whose wages and conditions of 
employment are regulated by this award which are above the wage rates prescribed in the award. Such above 
award payments include wages payable pursuant to enterprise agreements, consent awards or award variations 
to give effect to enterprise agreements and over award arrangements. Absorption which is contrary to the terms 
of an agreement is not required. 

(b) Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting 
those resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 
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(9) Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 

the following amounts: 
(i) $285.00 per week from the beginning of the first pay period commencing on or after 1st November 

2003; 
(ii) $315.00 per week from the beginning of the first pay period commencing on or after 31st January 

2004; and 
(iii) $406.70 per week from the beginning of the first pay period commencing on or after 30th April 2004. 

(b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 
prescribed by this Award. 

(c) Where in an Award an additional rate is expressed as a percentage, fraction, multiple of the ordinary rate of pay, 
it shall be calculated upon the rate prescribed in this Award for the actual year of apprenticeship. 

(d) Nothing in this clause shall operate to reduce the rate of pay fixed by the award for an adult apprentice in force 
immediately prior to 5 June 2003. 

4.2 - WAGES 
(1) Ordinary Wage Rates 

Employees covered by this Award shall be classified at a level as specified by this clause and paid the ordinary wage rate, 
expressed as an hourly rate, applicable to their classification according to the schedule below, cross-referenced to 
subclause 4.2 (4) for the detail of wage increases and applicable dates: 

Employee 
Classifications 

Relativity to 
C10 Ordinary Hourly Wage Rate 

   3.0% 3.5% 3.5% 

  Present When Agreed 24/11/04 24/11/05 

C7 115% 22.7534 23.4360 24.2563 25.1052 

C8 110% 21.7641 22.4170 23.2016 24.0137 

C9 105% 20.7749 21.3981 22.1471 22.9222 

C10 100% 19.7856 20.3792 21.0924 21.8307 

C11 92.40% 18.2819 18.8304 19.4894 20.1715 

C12 87.40% 17.2926 17.8114 18.4348 19.0800 

C13 82% 16.2242 16.7109 17.2958 17.9012 

Note: For continuity and industry consistency, the classification structure used is consistent with that contained in the 
Metal Trades (General) Award 1966 – Part 1 with some local modifications. 

(2) Payment of Wages 
Wages will be paid as follows: 
(a) Wages shall be paid fortnightly by electronic funds transfer into a bank (or other recognised financial 

institution) account of the employee’s choice. 
(b) The pay fortnight covers a two (2) week period, Monday to Sunday inclusive, with funds ordinarily being 

available in the employees’ account on the Wednesday following the close of the pay fortnight.  
(c) For timekeeping purposes the following shall be applied: 
(d) It will be at the Supervisors discretion whether the deduction to the next ¼ hour will be waived or applied for 

those employees clocking on late. 
(e) To facilitate the efficient processing of the payroll each employee is responsible for completing their timecard 

and getting it to the Leading Hand so that the Leading Hand can lodge all timecards at the pay office by 10am 
on the day after the pay fortnight closes. 

(f) The Company will make all effort to resolve any pay anomalies within a 24-hour period of the notice of the 
anomaly.  If the issue is not resolved a cash cheque or cash will be made available to meet the immediate needs 
of the employee.  The maximum value will not exceed one weeks normal pay.  The adjustment for 
reimbursement will be made in the next weeks pay. 

(3) Wage Increases  
(a) The Parties have agreed on the following increases to apply to: the ordinary wage rates in subclause 4.2 (1) as 

depicted in the schedule in that subclause; and the shift allowances in subclause 4.2 (4).  
(i) On and from agreement of this award an increase of 3.0% in ordinary wage rate and an increase of 

0.5% in income protection insurance will apply. 
(ii) In all cases in subclause 4.2 (1), the percentage increase shall be applied to the C10 classification and 

subsequently the ordinary wage rate for each of the other Employee Classifications shall be increased 
according to the relativity of each to the C10 Employee Classification. 

(iii) On and from the 24/11/04 an increase of 3.5% shall apply as above.  
(iv) On and from the 24/11/05 a further increase of 3.5% shall apply as above with no further increase 

payable until 1/07/06. 
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(4) Apprentices 

(a) The Company is committed to the training of apprentices, which may either be sourced form a group training 
scheme or be Company employed.  

(b) Where the Company directly employs an apprentice then, except for clause 19, the Apprentices shall be entitled 
to the same benefits as a full-time employee under this Award other than for remuneration which must be a 
specific percentage of the wage rate for the relevant classification. The specific percentages to apply are: 

(i) First Year Apprentice 42% 
(ii) Second Year Apprentice 55% 
(iii) Third Year Apprentice 75% 
(iv) Fourth Year Apprentice 88% 

(c) Where the Company employs an “adult” (that is a person of 21 years of age or older) apprentice then that 
employee shall be paid at a C11 for the full duration of his apprenticeship. 

5. - ALLOWANCES AND FACILITIES 
5.1 - ALLOWANCES 

(1) Site Allowance 
Employees who are required to work at a site, in accordance with subclause 2.2 (1)(vi), shall be paid a site allowance to 
value specified in Appendix 3 flat for each hour worked in consideration and in lieu of all disabilities associated with 
working at the site including dirt, heat, noise, height, confined space or other circumstances which might have otherwise 
attracted award special rates and provisions. (On sites where an existing site allowance agreement applies, and the rate 
exceeds this site allowance, the higher site allowance rate will be paid.) 

(2) Site Overnight Allowance 
(a) From time to time employees may be required to work at sites anywhere within Western Australia or out of the 

State, including offshore locations. Where it is not possible for employees to return home at night from the site, 
then the Company will provide board and lodging. 

(b) When an employee on site work is required to stay overnight at site for one or more nights, then an allowance to 
value specified in Appendix 3 per night will be paid for each night that the employee is at site. The allowance 
will apply to each night that the employee is required to be away from home even though the employee may not 
actually work every day. (On sites where an existing site allowance agreement applies, and the rate exceeds this 
site allowance, the higher site allowance rate will be paid.) 

(c) The allowance shall be paid through the Company payroll and is subject to normal PAYG tax treatment. 
(d) On sites this allowance is intended to cover all out-of-pocket expenses, costs incurred through being away from 

home and eligibility for district allowance.  
(3) Shift Allowance 

(a) All employees working on shift work shall be entitled to receive a penalty in the form of a flat (not all-purpose) 
shift allowance, for each working hour worked on shift to the value as specified in Appendix 3. 

(b) Employees shall be entitled to only one of these allowances which are not cumulative. 
(c) When an employee is transferred from day work to shift work and vice versa, they shall be notified of such 

transfer. In any event, shift allowances must only be paid in respect of actual ordinary working hours worked on 
shift, except for the circumstances described in subclause 3.1 (3)(v), where overtime rates are paid in lieu of the 
otherwise applicable ordinary wage rate and shift allowance.  

(4) Leading Hand Allowance 
Level 1 Leading Hands in charge of not less than three and not more than ten employees, who are additionally involved 

in the supervision/training of other employees. Such an employee shall receive an allowance as specified in 
Appendix 3 per week in addition to his classification. 

Level 2 Leading Hands in charge of more than 10 and not more than 20 employees, who are additionally responsible for 
the supervision and/or training of other employees. Such an employee shall receive an allowance as specified in 
Appendix 3 per week in addition to his classification. 

Level 3 Leading Hands in charge of more than 20 employees, who are additionally responsible for the work of other 
employees and/or provision of structured on-the-job training of other employees/leading hands level 1. Such an 
employee shall receive an allowance as specified in Appendix 3 per week in addition to C10 classification.   

This allowance shall be paid whilst the leading hand is on all approved personal leave. 
(5) First Aid Allowance 

An employee who holds a first aid certificate to the standard of “Workplace First Aid”, who is ready, willing and 
available to administer first aid, who wears an identifying first aid logo on their Company supplied clothing and who has 
been appointed by the Company to provide first aid treatment to other employees, shall be paid a flat first aid allowance 
to the value specified in Appendix 3 per week.  

(6) Tool Allowance 
A tool allowance as specified in Appendix 3 (all purpose) per week shall be paid to all tradepersons. This tool allowance 
is paid on the basis that the tradeperson provides a full and complete set of tools, relative to their particular trade inclusive 
of their obligation to maintain, sharpen, repair and replace those tools as required. 

(7) Meal Allowance 
Where an employee works overtime and qualifies for a crib break, in accordance with subclause 3.1 (7), then, if the 
employee was not notified the previous day or shift of the need to work the overtime, a meal allowance to the value 
specified in Appendix 3 shall be paid for each crib break. 
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(8) Car Allowance 
In the event that an employee is specifically requested by the Company to use their own personal motor vehicle on 
Company business, then the employee shall be paid a car allowance as specified in Appendix 3. 

(9) Disability Allowances 
The disability allowances set out in this subclause, when paid to employees, are in full compensation for any disabilities 
incurred by the employees in carrying out the work which attracts the disability allowance.  Employees shall be entitled to 
only one of these allowances which are not cumulative. Further, these allowances shall only be paid for such working 
hours that the employee, in carrying out the specified work, incurs the disability.  The following allowances are all flat 
rates. 
(a) Height Money: 

An employee shall be paid an allowance as specified in Appendix 3 per hour which the employee works at a 
height of 15.5 metres or more above the nearest horizontal plane provided that this provision does not apply to 
riggers working on ships and buildings. 

(b) Dirt Money: 
An employee shall be paid an allowance as specified in Appendix 3 per hour when engaged on work of an 
unusually dirty nature where clothes are necessarily unduly soiled or damaged by the nature of the work done. 

(c) Confined Space: 
An employee shall be paid an allowance to the value specified in Appendix 3 per hour when, because of the 
dimensions of the compartment or space in which the employee is working, the employee is required to work in 
a stooped or otherwise cramped position, or without proper ventilation. 

(d) Hot Work: 
An employee shall be paid an allowance as specified in Appendix 3 per hour when the employee works in the 
shade in any place where the temperature is raised by artificial means to between 46.1 and 54.4 Celsius. Where 
the temperature is raised artificial means beyond 54.4 Celsius then the Parties shall confer to agree an 
appropriate level of disability allowance. 

(e) Percussion Tools: 
An employee shall be paid an allowance as specified in Appendix 3 per hour when working a pneumatic rivetter 
tools of the percussion type.   

(f) Grit Blasting: 
An employee shall be paid an allowance to the value specified in Appendix 3 per hour when performing grit 
blasting work.  

5.2 - INCOME PROTECTION INSURANCE 
(1) The Company shall source, obtain and maintain an income protection insurance cover for all weekly hired employees 

with policy value capped to a maximum of 1.4% of wages. The income protection insurance cover shall include as close 
as possible to: 
(a) Twenty-four (24) hours per day, every day coverage of employees for the term of this Award; 
(b) Seven (7) calendar days waiting period before benefits can be claimed; 
(c) Benefits applicable to sickness and injury (not workers compensation); 
(d) Insurance of the employees’ week’s pay for up to 156 weeks; and 
(c) Other benefits as specified by the policy. 

(2) At all times the Company’s liability is limited to the terms, conditions and exclusions of the policy. Employees will be 
provided with a summary of the policy content and, at any time, may request a complete copy of the policy document.  

(3) Should the policy price rise above 1.4% or conditions of cover change significantly, the option is available to review the 
renewal and decide by majority vote if it is to continue. 

(4) If the option is to continue, the value above 1.4% shall be charged back to employees with a reduction in ordinary wage 
rate. 

(5) If the option is to discontinue, the 1.4% shall be given back to the employees in the form of an increase in ordinary wage 
rate. 

6. - LEAVE 
6.1 - PERSONAL LEAVE 

Personal Leave is a system of paid time off which embraces and supplants annual leave, sick leave, Public Holidays, bereavement 
leave and family leave. It does not affect long service leave, parental leave or approved leave for jury service. Loadings are not paid 
on Personal Leave. In place of any loadings, the Company pays an Annual Payment as detailed in subclause 6.1(8). 
(1) Concept 

(a) This system is based upon the accrual and reduction of Personal Leave based on ordinary working hours and 
payment for Personal Leave is made at the ordinary wage rate applicable to the Personal Leave hours of 
approved absence. 

(b) The system involves calculating an annual entitlement to paid absence based on industry standards, ie: 

(i) Annual Leave: 152 hours per annum 
(ii) Sick Leave: 76 hours per annum 
(iii) Public Holidays: 76 hours per annum 
(iv) Bereavement Leave: 15.2 hours per annum 
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(c) The Personal Leave entitlement is accrued for the ordinary working hours (i.e. 38 hours per week) that the 
employee was at work, including for those that the employee was absent on Personal Leave. This entitlement is 
accrued per fortnightly pay period which forms the employee Personal Leave account. 

(d) Each time the employee takes leave, the Personal Leave account is reduced by the number of ordinary working 
hours taken as leave and the employee is paid at the ordinary wage rate applicable to the Personal Leave hours 
of approved absence. 

(2) Accrual of Personal Leave 
(a) Personal Leave shall accrue at the rate of 11.7 hours per fortnight (equates to 304 hours per 52 weeks). 
(b) This accrual is in consideration of annual leave, sick leave and Public Holidays.  

(3) Utilisation of Personal Leave 
(a) Generally, Personal Leave shall be taken only as agreed between the Company and each employee. On each 

occasion that Personal Leave is utilised, an employee must make a written application for Personal Leave, 
except for gazetted Public Holidays in which case the time off will be taken and deducted unless the employee 
is otherwise rostered to work. Approval shall not be unreasonably withheld.  

(b) Accrued Personal Leave shall be utilised for any period of paid absence. On each occasion of taking leave 
where Personal Leave is to be used, the employee’s Personal Leave account shall be reduced by the period of 
absence in ordinary working hours and no deduction is made from the employee’s ordinary wages.  

(c) Should an employee be unable to attend at the workplace during the ordinary working hours by reason of 
personal ill health or injury, family crisis or some other emergency, they shall advise their Supervisor or if not 
available a Leading Hand as soon as is reasonably practicable (but not more than two hours after the absence 
commenced) of the reason for the absence and the estimated duration of the absence.   This requirement is in 
lieu of the written application as stated in sub clause 3 of this clause.  

(d) The employee may be required to produce evidence that would satisfy a reasonable person of the entitlement. 
Failure to adhere to these requirements may result in the absence being unapproved and subject the employee to 
the Fair Treatment System.  

(e) Frozen Sick Leave accruals shall be available to be utilised as above, for such period as both the Personal Leave 
and Income Protection Insurance are in operation. 

(4) Unpaid Leave 
In exceptional or extenuating circumstances, the Company may approve an employee’s application for unpaid leave. 
However, where this occurs, or if for any other reason an employee is absent without pay (which includes any period 
whilst an employee is in receipt of a benefit from the income protection insurance), Personal Leave shall not accrue to the 
employee’s Personal Leave account for that period of the unpaid absence calculated on a pro rata basis.  

(5) Administration of Personal Leave 
(a) Employees will be permitted to accrue up to 304 hours of Personal Leave at which time an employee will be 

advised that the Company expects the employee to lodge an application for a period of Personal Leave to reduce 
the balance. When this occurs, the employee must: 
(i) Reach agreement with the Company on any further accrual growth; or 
(ii) Make an application to take a period of Personal Leave which will reduce the employee’s accrual to a 

manageable level. 
(b) Provided that where an employer and an employee have not agreed when the employee is to take their annual 

leave, the employee, on giving two weeks notice of the period of intended leave, is not to be refused taking at 
any time suitable to them, any period of annual leave, the entitlement to which accrued more than 12 months 
before that time.  

(6) Annual Close Down 
Should it be necessary to close down part or all of the Company’s operations (eg: at Christmas/New Year or Easter) then 
the Company shall discuss the business needs with employees through the consultative processes detailed in this Award. 
Failing agreement, the Company will provide to the employees concerned four (4) weeks notice of the close down details 
including duration. Employees will take Personal Leave for the duration of the close down or in the event of insufficient 
Personal Leave being available, then unpaid leave will be approved.  

(7) Unused Personal Leave 
(a) When employment is terminated, the unused accrued Personal Leave shall be paid to the employee as a 

termination payment at the ordinary wage rate applicable at the time of termination.  
(b) Where employment is terminated and the employee’s Personal Leave account balance is negative, the Company 

may recover the equivalent amount from the employee’s final wages.  
(8) Annual Payment 

In lieu of annual leave loading, a flat weekly accrual as specified in Appendix 3 per 38 ordinary working hours (including 
Personal Leave) shall apply to all weekly hired employees, accrued weekly and paid out annually in the fortnight’s pay 
which is immediately prior to 26/11/01 and each year after. This weekly accrual and annual payment is consistent with 
the operation of the Personal Leave system as detailed in clause 11. The only circumstances in which payment will be 
made other than as specified above shall be at the time of an employee’s termination.  

6.2 - LONG SERVICE LEAVE 
The provisions of the Long Service Leave Act 1958, as amended, are hereby incorporated in and shall be deemed to be part of this 
Award, except that the leave provision shall be thirteen (13) weeks after ten (10) years service with prorated payments applicable 
after seven (7) years.  
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6.3 - JURY SERVICE 
An employee required to attend for jury service during ordinary working hours shall be reimbursed by the Company an amount 
equal to the difference between the amount paid in respect of their attendance for such jury service and the amount paid in respect 
of ordinary working hours the employee would have worked had the employee not been on jury service. 

6.4 - PARENTAL LEAVE 
(1) An employee, other than a casual employee, is entitled to take up to 52 consecutive weeks of unpaid leave in respect of – 

(a)  the birth of a child to the employee or the employee’s spouse; or  
(b)  the placement of a child with the employee with a view to the adoption of the child by the employee.  

(2) An employee is not entitled to take parental leave unless they –  
(a) have, before the expected date of birth or placement, completed at least 12 months’ continuous service with the 

employer; and  
(b) have given the employer at least 10 weeks’ written notice of their intention to take the leave.  

(3) An employee is not entitled to take parental leave at the same time as the employee’s spouse but this subsection does not 
apply to one week’s parental leave –  
(a) taken by the male parent immediately after the birth of the child; or  
(b) taken by the employee and the employee’s spouse immediately after a child has been placed with them with a 

view to their adoption of the child.  
(4) The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s spouse in relation to 

the same child, except the period of one week’s leave referred to in subsection (3).  
(5) The Company is obligated to have a position for the employee to return to at the completion of leave.  

6.5 - BEREAVEMENT LEAVE 
(1) On the death of the spouse or de facto partner, child, step-child, parent or step-parent of an employee or any other person 

who, immediately before that person’s death, lived with the employee as a member of the employee’s family, the 
employee is entitled to paid bereavement leave of up to 2 days (these 2 days have been rolled into the sick leave 
entitlements and forms part of personnel leave).  

(2) The 2 days need not be consecutive.  Bereavement leave is not to be taken during a period of any other kind of leave.   
(3) If so requested by the employer the evidence to be provided is that which would satisfy a reasonable person as to – 

(a) The death that is the subject of the leave sought. 
(b) The relationship of the employee to the deceased person. 

7. - DISPUTE RESOLUTION PROCEDURE 
7.1 - DISPUTE RESOLUTION PROCEDURE 

(1) The Parties to this Award are committed to harmonious employee relations based on mutual trust, open communication 
and proactive consultation processes. Best endeavours will be used to resolve issues, (which includes problems, questions, 
disputes, difficulties or concerns arising under this award) at all times and at the lowest possible level in the Company.  

(2) Any issue requiring resolution shall be dealt with in the following manner: 
(a) Where an employee(s) has an issue, which has not been resolved in the normal course of business, they shall 

raise it with their Leading Hand and both shall use their best endeavours to resolve it as quickly as possible. 
(b) Should the issue not be resolved as above within a sensible, mutually agreed time frame, it shall be referred to 

and discussed with the appropriate Supervisor. 
(c) If not resolved, any of the Parties may raise the issue with the Manufacturing Manager for resolution. 
(d) If still unresolved, the matter may be referred to the union which will discuss the matter with the Company. 
(e) If still not resolved, the matter may be referred to the Commission for conciliation and/or arbitration in 

accordance with due process. 
(3) At levels (I) to (iii) inclusive of the above, the employee(s) may choose to have an employee representative or another 

employee in attendance. 
(4) While the above process is being pursued, work shall continue as normal (without bans or limitations).  
(5) The Parties to this Award may raise an issue to a higher level in the process at any time.  
(6) Levels (I) to (iii) shall be completed within seven working days. 
(7) Refer to Appendix 1 for a flowchart of the Dispute Resolution Procedure.  

7.2 - FAIR TREATMENT SYSTEM 
(1) The Fair Treatment System is an interactive process to deal with any concern in respect of an employee’s performance, 

conduct or behaviour. It shall operate as follows: 
(a) In the first instance, the Leading Hand, Supervisor and the employee will discuss the concern in an informal 

manner which will include discussion of the standard(s) being achieved and the actions to achieve improvement. 
(b) If the concern continues, the employee shall receive formal counselling from the Supervisor in accordance with 

Company procedures. This counselling will further identify the standard(s) required, the standard(s) being 
achieved, the actions to achieve improvement and the potential consequences. 

(c) If the concern continues the employee shall be further counselled by the Supervisor and the next Manager up 
and issued with a formal written warning in accordance with Company procedures. The written warning will 
describe the issue of concern, the standard(s) required, the standard(s) being achieved, and the actions to 
achieve improvement and the potential consequences. 
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(d) If the concern continues, the employee shall be further counselled with the Manufacturing Manager being 
involved and issued with a final written warning, in a format as for (iii) above in accordance with Company 
procedures.   At this stage the union shall be advised by the appropriate site union representative. 

(e) If the concern continues, employment may be terminated in accordance with Company procedures.  
(2) At levels (I) to (v) inclusive of the above, the employee(s) may choose to have an employee representative or another 

employee in attendance.  
(3) In certain circumstance involving neglect of duty or serious misconduct, immediate termination of employment may be 

appropriate. However, subject to the circumstances involved, and the seriousness with which the Company regards those 
circumstances, the Company reserves its rights to bypass any of the steps of the Fair Treatment System and to enter it or 
the Company’s disciplinary procedures at the level which it believes to be the most appropriate. It is also available to the 
Company, in dealing with any concern under the Fair Treatment System to consider other forms of disciplinary measures 
in preference to termination if the circumstances involved can support those other measures. 

(4) Any dispute in respect of this system shall be dealt with in accordance with the Dispute Resolution Procedure. 
(5) Refer to Appendix 2 for a flowchart of the Fair Treatment System.  

8. - REGISTERED ORGANISATION 
8.1 - RIGHT OF ENTRY AND INSPECTION BY AUTHORISED REPRESENTATIVES 

The provisions of Division 2G of Part II of the Industrial Relations Act of 1979 form part of this Award. 
9. - SAFETY AND TRAINING 
9.1 - SAFETY AND HEALTH 

(1) The need to create and maintain a safe working environment is acknowledged and supported by the Parties to this Award. 
(2) The Fourteen Step Safety Plan 

(a) The Fourteen Step Plan is a live and fluid document which will be subject to continuous improvement. The 
Fourteen Step Plan includes detailed consultative processes which ensures the buy-in and commitment of 
employees to future change and improvement. Similarly, the Fourteen Step Plan includes a procedure for the 
resolution of safety concerns. The Fourteen Step Plan shall provide the basis for the development of client 
required site specific plans. 

(b) It is a condition of employment that all employees must comply with the obligations and responsibilities 
contained within the Fourteen Step Plan.  

9.2 - TRAINING 
(1) The Parties have agreed that employee training and personal development underpins the ongoing technical and 

commercial relevance of the Company in the industries within which it competes. Equally the Company values the 
importance to employees of receiving accredited training which is recognised by the relevant industry. 

(2) The responsibility for training, including the management of the training budgets, is vested in the Manufacturing 
Manager.  The Manufacturing Manager must develop a Training Plan, which addresses, but is not limited to, the 
following aspects: 
(a) Company training policy / philosophy 
(b) Budget(s) 
(c) Skill audit(s) / Reclassification 
(d) Needs analysis 
(e) Identification of requirements 
(e) Application and approval process 
(f) Accreditation requirements 
(g) Induction training 
(h) Skills based technical training 
(i) Statutory compliance training 
(j) Quality related training 
(k) Communication and leadership training;  
(l) Special training projects; and 
(m) Shop steward training (10 days maximum for the site paid leave per annum may be taken after approval of the 

Company. Days required in excess of ten days are at the discretion of the Manufacturing Manager).  This shall 
be paid at normal time. 

(3) As a basic principle, training which is organised and funded by the Company will be paid working time (at ordinary wage 
rates only). In addition, in accordance with Company Corporate policy, employees may be reimbursed for the cost of 
books and associated fees upon successful completion of an approved course in their own time, which is of demonstrated 
benefit to the Company. 

9.3 - PERSONAL PROTECTIVE EQUIPMENT 
(1) The Company shall provide to employees such protective equipment and safety consumables, as is necessary for the work 

to be undertaken, to ensure that employees can complete their work safely. All protective equipment and safety 
consumables remain the property of The Company.  

(2) All weekly hired employees shall be provided each six months with the following issues of Company work clothing: 
(a) Two (2) pairs of socks; and 
(b) Two (2) pairs of overalls; or 
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(c) Two (2) shirts and two (2) pairs of trousers 
If required, replacement on a fair wear and tear basis can occur provided that the unserviceable items are returned to the 
storeperson. 

(3) Each weekly hired employee will be issued annually with one (1) winter jacket or jumper which will subsequently be 
replaced on a fair wear and tear basis provided that the old jacket is returned to the store person. 
NB. The above can be substituted for a “bluey” jacket, however, the period of renewal then becomes two years. 

(4) All weekly hired employees shall be provided with a pair of safety footwear up to the value specified in Appendix 3. 
Replacement shall be on a fair wear and tear basis provided that the old boots are returned to the storeperson. 

(5) In the event that prescription safety spectacles are required, the Company will cover the cost of prescription lenses which 
will be installed in Company supplied safety frames which meet the appropriate Australian Standard. This standard 
specifies safety frames with permanently attached side shields. Complying prescription safety spectacles will be provided 
by Company nominated optometrists. Alternatively, an employee will be reimbursed up to the value specified in 
Appendix 3 in accordance with Company procedures. 

(6) Employees issued with safety consumables, protective equipment, clothing and safety footwear must wear and use the 
supplied items whilst performing their work in accordance with the Company’s operating procedures.  

9.4 - SECURITY 
(1) The Manufacturing Manager will determine and publish a system of entry to and exit from the Bassendean facility. 

Clients of the Company, at their respective premises, require compliance by contractors and their employees with their 
security arrangements. 

(2) It is a condition of employment that all employees must comply with the security arrangements applicable at the 
Bassendean facility and, as applicable, client premises.  

10. - ENTERPRISE BARGAINING 

10.1 - FINAL SETTLEMENT 
(1) The Parties to this Award commit to the following: 

(a) During the operation of this Award the Parties to this Award agree they will not initiate or pursue any extra 
claims, whether relating to matters covered by this award or otherwise, while this award continues to operate.  

(b) The Company has declared its preference to direct hire permanent employees to meet the business needs. 
However, the Parties acknowledge that business needs will often cause the Company to hire fixed term 
employees and/or labour hire subcontract personnel to meet short term labour requirements and skills shortages 
which are impacting the Company’s ability to meet its customers’ requirements.  

(c) As a result of a request by the union and employees, the Company provides its commitment that, during the 
term of this Award, it will not seek to engage employees covered by this Award on individual workplace 
agreements. 

(d) The terms of this Award will not be used to progress or obtain similar arrangements or benefits in any other 
enterprise. 

11. - OTHER LAWS AFFECTING EMPLOYMENT 

11.1 - INDUSTRIAL RELATIONS ACT 1979 

11.2 - MINIMUM CONDITIONS OF EMPLOYMENT ACT 1993 

11.3 - WORKPLACE RELATIONS ACT 1996 

11.4 - SUPERANNUATION GUARANTEE (ADMINISTRATION) ACT 1992 

11.5 - OCCUPATIONAL HEALTH AND SAFETY ACT 1984 

11.6 - EQUAL OPPORTUNITY ACT 1984 

12. - NAMED PARTIES TO THE AWARD 

(1) The following are parties of this Award: 

(a) BRADKEN RESOURCES PTY LTD. 

(b) Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers (Western Australia 
Branch).. 

(2) The parties set out above shall be referred to collectively in this award as “the parties” to this award. 

13. - APPENDICES 

13.1 - DISPUTE RESOLUTION PROCEDURE FLOWCHART 

13.2 - FAIR TREATMENT SYSTEM FLOWCHART 

13.3 - SCHEDULE OF ALLOWANCES 
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APPENDIX 1 
 
 

APPENDIX 13.1   DISPUTE RESOLUTION PROCEDURE FLOWCHART 
 
 
 
 
 
 

 
Leading Hand discusses the issue 

with the employee(s) 

Employee identifies 
an issue 

Employee raises issue with 
Leading Hand 

Is the issue resolved? Document 

Yes 

Employee & Leading Hand discuss 
the issue with the Supervisor 

Is the issue resolved? Document 

Yes 

Issue to be discussed with the 
Manufacturing Manager 

Is the issue resolved? 

No 

Employee raises the issue with the 
Union 

Company & Union meet to discuss 
the issue 

Is the issue resolved? 

Yes 

Document 

No 

Either the Company or, the 
Union may notify the WAIRC 

WAIRC Process 

Yes 

Document 

No 

No 
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APPENDIX 13.2   FAIR TREATMENT SYSTEM FLOWCHART 
 
 
 

 
 

NO 

NO 

NO 

NO 

NO 

YES 

YES 

YES 

YES 

YES 

Leading Hand &/or 
Supervisor 

identifies a concern. Supervisor prepares for discussion 

Leading Hand & Supervisor meet with the employee to  
discuss the concern & develop remedial plan. 

No action. Has the concern been resolved? 

No action. 

Supervisor prepares for counselling session. 

Supervisor prepares for counselling session. 

 Supervisor counsels the employee and issues a written warning. 

Has the concern been resolved? No action. 

Supervisor prepares for counselling session. 

Has the concern been resolved? 

Supervisor and next Manager up counsel the employee & issues a 
written warning. 

Supervisor  and Manufacturing Manager counsels the employee & 
issues a final written warning 

 

Has the concern been resolved? 

Is the employee to be dismissed? 

Supervisor prepares a case for & recommends a dismissal. 

No action 

Union Consulted 

Termination letter 
to be prepared. 

Employee terminated. 

Union informed 
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APPENDIX 13.3 - SCHEDULE of ALLOWANCES 
 

Allowance Clause Rate 
Site Allowance 5.1 (1) $1.59 per hour 
Site Overnight Allowance 5.1 (2) $33.92 per night 
Shift Allowance: 
Day 
Afternoon 
Night 

5.1 (3)  
$0.31 per hour 
$3.66 per hour 
$4.17 per hour 

Leading Hand Allowance: 
Level 1 
Level 2 
Level 3 

5.1 (4)  
$50.37 per week 
$107.94 per week 
$169.62 per week + C10 rating 

First Aid Allowance 5.1 (5) $9.15 per week 
Tool Allowance 5.1 (6) $14.39 per week 
Meal Allowance 5.1 (7) $7.76 
Car Allowance 5.1 (8) $0.67 per kilometre 
Leave Loading Annual Payment: 
C7 
C8 
C9 
C10 
C11 
C12 

6.1 (8)  
$12.36 per week 
$11.85 per week 
$11.33 per week 
$10.82 per week 
$10.30 per week 
$10.30 per week 
 

Height Money  5.1 (9)(i) $0.24 per hour 
Dirt Money 5.1 (9)(ii) $0.36 per hour 
Confined Spaces Allowance 5.1 (9)(iii) $0.46 per hour 
Hot Work Allowance 5.1 (9)(iv) $0.36 per hour 
Percussion Tools Allowance 5.1 (9)(v) $0.26 per hour 
Grit Blasting 5.1 (9)(vi) $0.46 per hour 
Safety Footwear 9.3 (4) Up to a value of $92.52 
Safety Spectacles 9.3 (5) Up to a value of $154.20 

All allowances, except for those associated with clause 4.2 (4) and clause 5.1 (9) shall be adjusted annually on the anniversary of 
the Award, by the application of the annual movement in the most recent consumer price index (series 6401.0) all groups for Perth. 
Allowances associated with clause 4.2 (4) and clause 5.1 (9) shall be adjusted in line with the percentage increase applied to the 
ordinary wage rate.  

 

2004 WAIRC 11434 
SHEARING CONTRACTORS' AWARD OF WESTERN AUSTRALIA 2003 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE WESTERN AUSTRALIAN SHEARING CONTRACTORS ASSOCIATION INC 

APPLICANT 
 -v- 
 THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
RESPONDENT 

CORAM COMMISSIONER J H SMITH 
DATE OF ORDER TUESDAY, 11 MAY 2004 
FILE NO. A 2 OF 2003 
CITATION NO. 2004 WAIRC 11434 
 
 
Result New Award 
Representation 
Applicant Mr P Brunner (of counsel) 
Respondent Mr D McLane 
 
 

Order 
HAVING heard Mr P Brunner as counsel on behalf of the Applicant and Mr D McLane on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 ("the Act"), hereby makes 
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the Shearing Contractors' Award of Western Australia 2003 in the terms of the schedule attached hereto.  Such award shall operate 
from the first pay period commencing on or after Tuesday, the 11th day of May 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. - AWARD STRUCTURE 

1.1 Title 
This Award shall be known as the Shearing Contractors' Award of Western Australia 2003. 

1.2 Arrangement 
1.  AWARD STRUCTURE 
1.1 Title 
1.2 Arrangement 
1.3 Area and Scope 
1.4 Term 
1.5 Definitions 
1.6 Prohibition of Contracting Out of the Award 
1.7 Effect of the Minimum Conditions of Employment Act on this Award 
2. CONTRACT OF EMPLOYMENT 
2.1 Contract of Employment 
2.2 Forfeiture of Wages for Leaving Without Notice 
3. HOURS OF WORK 
3.1 Hours of Work 
3.2 Breakdown of Machinery 
4. RATES OF PAY 
4.1 Minimum Adult Award Wage 
4.2 Rates of Pay 
4.3 Effect of Pastoral Industry Award on Rates of Pay 
4.4 Payment of Wages 
4.5 Formula for Calculating Rates of Pay 
5. ALLOWANCES AND FACILITIES 
5.1 Allowances Where Sleeping Quarters are Not Provided 
5.2 Transport 
5.3 Yarding Sheep for Shearing 
6. LEAVE 
6.1 Bereavement Leave 
7. DISPUTE RESOLUTION PROCEDURE 
8. REGISTERED ORGANISATION 
8.1 Right of Entry for Discussions with Employees 
9. SAFETY AND TRAINING 
9.1 Supply of Soap, Water and Disinfectant 
9.2 Medical Supplies 
10. SUPERANNUATION 
11. KEEPING OF RECORDS 
11.1 Posting of Tallies and Details of Wool Pressed 
11.2 Employment Records 
12. OTHER LAWS AFFECTING EMPLOYMENT 
12.1 Industrial Relations Act 1979 
12.2 Workplace Relations Act 1996 
12.3 Occupational Health and Safety Act 1984 
12.4 Equa1 Opportunity Act 1984 
13. WHERE TO GO FOR FURTHER INFORMATION 
14. NAMED PARTIES TO THE AWARD 
15. LEAVE RESERVED 
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1.3 Area and Scope 
1.3.1 This Award shall apply to all employees employed in the classifications contained in Clause 4.2 of this Award, who are 

employed by employers who operate as shearing contractors.  Such employment includes the work of penning up, 
shearing, roustabouting, wool pressing, cooking and any other necessary and incidental task; but does not include wool 
classing or mustering. 

1.3.2 This Award shall apply throughout the State of Western Australia. 
1.4 Term 

The Award shall come into force on and from the first pay period on of after the date hereof and remain in force for a 
period of six months. 

1.5 Definitions 
For the purposes of this Award: 
"Commission" means the Western Australian Industrial Relations Commission. 
"Commissioner" means a member of the Western Australian Industrial Relations Commission. 
"Employer" means those persons, firms, companies or bodies who are engaged as shearing contractors. 
"Union" means The Australian Workers' Union, Industrial Union of Workers, Western Australian Branch. 
"Crutching" includes all the operations for which rates are prescribed in this Award and the meanings of the words 
"crutch", "crutcher" and "crutched" are similarly extended. 
"Cut Out" shall mean the completion of the shearing or crutching of the last sheep shorn or crutched at the termination of 
the shed. 
"Double-fleeced" means a sheep carrying two years fleece. 
"Found employees" shall be employees who are supplied with up to 3 meals per day during the course of shearing or 
crutching. 
"Joint mess" means a mess covering both found and not found employees. 
"Learner" means a shearer or intending shearer who has not yet shorn 5,000 sheep. 
"Not found employees" shall be employees who shall be responsible for the provision of their own meals, including the 
cooking of such meals. 
"Rams" means a male sheep entire that has attained its first 2 permanent teeth. 
"Stags" means rams that have been castrated after they have attained 18 months. 
"Stud ewes" means ewes with tags in their ears from which rams are bred for sale or station use but the term does not 
include ewes of the flock which have tags in their ears for the purpose of identification other than for stud purposes. 
"Shearing" is where: 
(a) the employee takes off the belly wool first and lays it aside, and, when required by the employer, the employee 

shears over the tail when shearing the first side; and 
(b) in opening the fleece at the neck and belly, the machine or (if shears are used) both blades of the shears will be 

kept under the wool and close to the skin, so as to avoid twice cutting and where the employee does not run the 
machine or shears through the fleece so as to break it down the centre or the back. 

"Shearing cook" means a cook who regularly follows the occupation of shearing cook and who cooks for six or more 
employees who are engaged for shearing or crutching operations 
"Shed" means shearing shed or, in relation to crutching work performed other than at a shed, the property, station or 
location where crutching work is or will be undertaken. 

1.6 Prohibition of Contracting Out of the Award 
All employees covered by the terms of this Award shall be paid not less than the wages prescribed by this Award and shall 
work in accordance with provisions not less advantageous to them than the provisions of this Award, notwithstanding 
anything that may be determined to the contrary by the employer, or by the employer in agreement with the employee. 

1.7 Effect of Minimum Conditions of Employment Act on this Award 
All employees covered by the terms of this Award, other than those engaged and paid on piece-rates as prescribed by this 
Award, shall be entitled to conditions of employment no less favourable than those conditions provided under the 
Minimum Conditions of Employment Act 1993 (the Act) as are applicable to casual employees. 

2. - CONTRACT OF EMPLOYMENT 
2.1 Contract of Employment 
2.1.1 Employees engaged for work in a shed shall be engaged as a casual in one or more of the following categories: 

2.1.1.1 crutcher 
2.1.1.2 shed hand 
2.1.1.3 wool presser 
2.1.1.4 shearing cook 
2.1.1.5 A composite of these categories may apply where the employee has mixed functions, save for shearers, 

provided as below. 
2.1.2 For the purposes of this Award, a casual employee means an employee who is employed on the basis that 

2.1.2.1 the employee is casual; 
2.1.2.2 there is no entitlement to paid leave, except bereavement leave; and 
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2.1.2.3 who is informed of the conditions of employment before they are engaged. 
Provided that employees engaged and paid on piece-rates as prescribed by this Award are not entitled to paid bereavement 
leave and there is no requirement for the employer to inform such employees of the conditions of employment before they 
are engaged. 

2.1.3 Each shed, or in the case of an export shed, each engagement for a particular ship, comprises a separate engagement as 
well as a separate and distinct contract of employment between the employer and the employee. 

2.1.4 Shed Hand or Wool presser-shed hand 
2.1.4.1 A shed hand or wool presser-shed hand may be required to work as a generally useful hand in or about the 

shearing shed either during the crutching or shearing or when crutching or shearing is not taking place. 
2.1.4.2 Shed hands and woolpressers and/or shed hand-woolpressers shall be paid by the run provided that: 

(i) on any day on which the employee attends for duty they shall be guaranteed a minimum daily 
payment for two runs except on the day of Cut Out where if work continues beyond the normal 
lunch break then payment shall be made for four runs; 

(ii) further, if sheep are voted wet at the commencement of the third or fourth run, then they shall be 
paid for all completed runs on that day together with the run due to commence or partly completed 
at the time sheep are voted wet; 

(iii) the minimum payment of two runs per day shall not apply where an employee is not required to 
attend for work because of wet weather, provided that the employee is advised on each preceding 
day that they shall not be required to attend, or if advised by the employer of a starting time more 
than 24 hours hence. 

2.1.4.3 When an employee has mixed functions (eg. as woolpresser and shed hand) they shall be treated, for the 
purposes of calculating the employee's pay, as if employed only to perform such of the functions as carry 
the higher minimum rate under this Award. 

2.1.4.4 Woolpresser-shed hand and shed hands shall weigh, brand, store and carry wool to the press without extra 
payment. 

2.1.4.5 An employer may direct a shed hand to carry out the duties of a woolpresser, provided that: 
(i) The employee shall only be required to perform those duties of a woolpresser that are within the 

limits of that employee's skill, competence and training; 
(ii) The performance of such duties does not involve either an alteration to the employee's 

classification or a major and substantial change in the duties normally performed by the employee; 
and 

(iii) Such a direction shall be given only in the pursuit of the efficient conduct of a shearing or 
crutching operation in circumstances of unavailability of a contracted woolpresser for a limited 
period. 

2.1.5 Woolpresser 
2.1.5.1 A woolpresser or woolpresser-shed hand shall: 

(i) Press with all reasonable dispatch all the wool shorn or crutched from the relevant shearing or 
crutching. 

(ii) Weigh, brand and store the wool 
(iii) Press and close the bales in the manner and, as nearly practicable, to the weight directed by the 

overseer, and remove all clippings and string from the inside of the bales and clear away such 
clippings and string and all loose wool from the portion of the shed occupied for woolpressing. 

2.1.5.2 An employer may direct a woolpresser to carry out the duties of a shed hand, provided that: 
(i) the employee shall only be required to perform those duties of a shed hand that are within the 

limits of that employee's skill, competence and training; and 
(ii) the performance of such duties does not involve either an alteration in the employee's 

classification or a major and substantial change in the duties normally performed by the 
employee. 

2.1.6 Cooks 
2.1.6.1 Cooks shall prepare and cook up to 5 meals per day, inclusive of morning and afternoon tea, for an agreed 

number of persons. 
2.1.6.2 The total number of persons for whom an employee is to cook will not, on the average of the shearing or 

crutching, be less than the minimum number agreed upon nor more than the maximum number agreed upon 
provided that if any of the employees to be cooked for strike or wilfully cease work against the direction of 
the employer, the employee shall be entitled to payment of wages in respect only of those employees who 
do not strike or cease work. 

2.1.6.3 The employee will provide at the cook's own expense such suitable assistant or assistants as may be necessary 
for proper cooking and serving the food. 

2.1.6.4 Cooks may be engaged per half day. On the day prior to the commencement of shearing or crutching should 
the cook be required to prepare the evening meal or clean and prepare the kitchen for a normal start on the 
proceeding day, payment will be made at 50% of the daily or piecework rate. 

2.1.6.5 On the day of cut out a cook will be guaranteed 50% of the daily or piecework rate. However should shearing 
proceed after the normal mid day meal break a full day's wages will be payable. 

2.1.6.6 Where a cook is engaged to cook for non resident employees and prepares two smoko lunches and a midday 
meal they shall receive 50% of the daily or piecework rate. 
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2.1.6.7 Where Clause 2.1.5.6 hereof applies, employees will be required to contribute a maximum of 50% of the rate 
established pursuant to Clause 4.2 Rates of Pay of this Award. 

2.1.7 Shearers and learner shearers 
2.1.7.1 shearers shall be engaged to shear and/or crutch sheep; and 
2.1.7.2 a Learner shearer shall be engaged as such on production of proof that the person qualifies for such status. 

2.1.8 Crutchers 
2.1.8.1 Crutchers shall be engaged to crutch sheep, either a full crutch or other crutch. 

2.2 Forfeiture of Wages for Leaving Without Notice 
2.2.1 When an employee leaves  

2.2.1.1 the shed, or 
2.2.1.2 in the case of an export shed, during an engagement for a particular ship, 
before the completion of that shed or engagement for a particular ship, as the case may be, the employee shall,  
2.2.1.3 in the case of a shearer, forfeit to the employer the sum of not more than $666.00 and,  
2.2.1.4 as to any other employee, forfeit an amount equal to one days wages or four runs work. 

3. - HOURS OF WORK 
3.1 Hours of Work 
3.1.1 Shearers and Crutchers 

3.1.1.1 Work shall be performed in two hour runs with at least a thirty minute break between the first and second 
run and the third and fourth run and with a one hour break between the second and third run. 

3.1.1.2 Only in exceptional circumstances, or where there is a desire to finish a shed, shall more than four runs be 
permitted in any day or the breaks prescribed reduced and, if reduced, shall not be by less than twenty 
minutes in lieu of thirty and forty-five minutes in lieu of sixty. Any change to the run times or break periods 
will only occur by agreement between employer and employees. 

3.1.2 Cooks 
3.1.2.1 Cooks should work the hours necessary to provide the meals as required and to clean up after such meals. 

3.1.3 Woolpressers and Shedhands 
3.1.3.1 The working hours of a shedhand; woolpresser or woolpresser / shedhand (combined duties) shall be the 

same as the working hours of the shearer or crutchers with such additional time each day as may be 
necessary to complete their duties for the day. 

3.1.3.2 Penners-up shall work such time additional to the working hours of the shearers or crutchers as may be 
necessary to keep the shearers or crutchers supplied with sheep. 

3.2 Breakdown of Machinery 
3.2.1 Where a shearer or crutcher or a piecework woolpresser is stopped from working through a breakage or failure of 

machinery, except from any cause over which the employer has no control, and the total period of all such stoppages 
which occur in any one week exceeds two hours working time, the employer shall for every day or part of a day beyond 
two hours of working time in any one week as long as there are sheep fit to shear pay to the employee an allowance at 
the appropriate rate set out in Clauses 3.2.2 and 3.2.3 below. 

3.2.2 If not found and where the 
3.2.2.1 handpiece is provided by the employer; $13.13 per hour 
3.2.2.2 handpiece is provided by the employee; $13.44 per hour 

3.2.3 If found, the above allowances less: 
3.2.3.1 for expeditionary shearing (i.e three meals and two smokos per day); $20.17 per day; 
3.2.3.2 for suburban shearing (i.e one meal plus two smokos); $10.09 per day. 

4. - RATES OF PAY 
4.1 Minimum Adult Award Wage 
4.1.1 No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this Clause. 
4.1.2 The Minimum Adult Award Wage for full time adult employees is $448.40 per week payable on and from 5 June 2003. 
4.1.3 The Minimum Adult Award Wage of $448.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
4.1.4 Unless otherwise provided in this Clause adults employed as casuals, part time employees or pieceworkers or 

employees who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the 
Minimum Adult Award Wage according to the hours worked. 

4.1.5 Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates 
provision to the Minimum Adult Award Wage of $448.40 per week. 

4.1.6 The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories of 
employees who by prescription are paid less than the minimum award rate. 

4.1.7 Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in relation 
to the application of the Minimum Adult Award Wage. 

4.1.8 Subject to this Clause the Minimum Adult Award Wage shall – 
4.1.8.1 apply to all work in ordinary hours. 
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4.1.8.2 apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period 
of paid leave and for all purposes of this Award. 

4.1.9 Minimum Adult Award Wage 

The rates of pay in this Award include the minimum weekly wage for adult employees payable under the 2003 State 
Wage Case Decision. Any increase arising from the insertion of the minimum adult award wage will be offset against 
any equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated 
by this Award which are above the wage rates prescribed in the Award. Such above Award payments include wages 
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements 
and over award arrangements. Absorption which is contrary to the terms of an agreement is not required. 

Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the�minimum adult award wage. 

4.1.10 Adult Apprentices 

4.1.10.1 Notwithstanding the provisions of this Clause, an apprentice, 21 years of age or over, shall not be paid less 
than $406.70 per week. 

4.1.10.2 The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 
prescribed by this Award. 

4.1.10.3 Where in an Award an additional rate is expressed as a percentage, fraction, multiple of the ordinary rate of 
pay, it shall be calculated upon the rate prescribed in this Award for the actual year of apprenticeship. 

4.1.10.4 Nothing in this Clause shall operate to reduce the rate of pay fixed by the Award for an adult apprentice in 
force immediately prior to 5 June 2003. 

4.2 Rates of Pay 

The rates of pay for employees covered by this Award are as follows: 

4.2.1 Rates for shearers 

4.2.1.1 If not found: 

(i) For flock sheep (wethers, ewes and lambs), by machine - $195.95 per 100. 

(ii) For rams (other than special stud rams) and ram stags - double the rate for flock sheep. 

(iii) For entires (male sheep that has not attained its first 2 permanent teeth) - one and a quarter times 
the rate for flock sheep. 

(iv) For stud ewes and their lambs - one and a quarter times the rate for flock sheep. 

(v) For double-fleeced sheep - one and one-third times the rate prescribed appropriate to the class of 
sheep. 

(vi) For hand shearing - 7-1/2 per cent additional to the rate for each class of sheep. 

(vii) If a shearer is required to provide their own stud combs they shall be paid 25 per cent additional 
to the rate for each class of sheep. 

(viii) For special studs - double the rate for flock sheep or as agreed. 

(ix) If the employer supplies a hand piece, the employer may deduct from the rate per 100 paid to the 
shearer the sum of $2.50 per 100 sheep shorn. 

4.2.1.2 If found, the rates prescribed above less: 

(i) for expeditionary shearing (i.e. three meals and two smokos per day) -$20.17 per day; 

(ii) for suburban shearing (i.e. one meal plus smokos) - $10.09 per day 

4.2.1.3 Engagement by the day 

(i) Not found - handpiece provided by the employee - $146.41 

(ii) If the employer provides keep the employer may deduct the amount of $20.17 per day when 
three meals and two smokos are provided each day or $10.09 per day when one meal and two 
smokos are provided each day. 

(iii) If the employer supplies a hand piece, the employer may deduct from the daily rate the sum of 
$2.50 per 100 sheep shorn. 

4.2.1.4 For the purposes of this Clause; 

(i) A ram means a male sheep with at least two permanent teeth. 

(ii) Ram stags means rams that have been castrated after they have attained eighteen months. 

(iii) Stud ewes means ewes with tags in their ears from which rams are bred for sale or station use 
but the term does not include ewes of the flock which have tags in their ears for the purpose of 
identification other than for stud purposes. 

(iv) Double fleeced means a sheep carrying two years' fleece. 

4.2.2 Rates for crutching 
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4.2.2.1 Piecework rates - if not found 

 $  Per 100 
(i) For full crutching, that is, shearing between the legs, the inside and 

back parts of the leg, the tail, given two blows around and below the 
tail, and in addition, when required, removing wool which has been 
struck by blowfly. 
If the employer provides a shearer with a handpiece the employer 
may deduct from the rate per 100 paid to the crutcher the sum of 84 
cents per 100 sheep shorn. 

56.83 

(ii) For crutching between the legs, that is shearing on those parts of the 
legs which face each other and on the inner half of the backs of the 
legs, with one blow on the end of the tail if required. 
If the employer provides a shearer with a handpiece the employer 
may deduct from the rate per 100 paid to the crutcher the sum of 84 
cents per 100 sheep shorn. 

45.07 

(iii) For wigging or ringing 
If the employer provides a shearer with a handpiece the employer 
may deduct from the rate per 100 paid to the crutcher the sum of 84 
cents per 100 sheep shorn 

21.55 

(iv) For either wigging or ringing in addition to crutching – crutching 
rates plus. 

5.88 

(v) For wigging and ringing 
If the employer provides a shearer with a handpiece the employer 
may deduct from the rate per 100 paid to the crutcher the sum of 84 
cents per 100 sheep shorn. 

35.27 

(vi) For wigging and ringing in addition to crutching - crutching rates 
plus. 

9.80 

(vii) For cleaning the belly of any ewe above the teats (not more than two 
blows of the machine or shears) in addition to crutching - crutching 
rate plus. 

4.90 

(viii) For rams - double the rates prescribed in paragraphs 
 (i) to (vii) hereof. 

 

4.2.2.2 Piecework rates - if found 
(i) The rates prescribed above less: 

(A) for expeditionary shearing (i.e. three meals and two smokos per day) -- $20.17 per 
day: 

(B) for suburban shearing (i.e. one meal plus two smokos) - $10.09 per day 
4.2.2.3 Engagement by the day 

(i) Not found - handpiece provided by employee - $146.41. 
(ii) If the employer provides keep the employer may deduct the amount of $20.17 per day when 

three meals and two smokos are provided each day or $10.09 per day when one meal and two 
smokos are provided each day. 

(iii) If the employer supplies a hand piece, the employer may deduct from the daily rate the sum of 
$2.50 per 100 sheep shorn. 

4.2.3 Rates for shed hands 
4.2.3.1 If not found: 

 Over 65 days experience 
$ per run 

Under 65 days experience 
$ per run 

For adults 36.48 34.73 
For juniors under 18 years 25.54 24.31 
18-20 years 32.83 31.26 

(i) Provided that if after the commencement of any day's work, work ceases prior to the expiration 
of the second run for that day then the employee shall be paid for two runs. 

(ii) And further, if work ceases for the day during the third or fourth run then the employee shall be 
paid to the end of the run in which work ceased for the day. 

(iii) However, the minimum payment of two runs per day prescribed herein shall not apply where an 
employee is not required to attend for work and is advised accordingly on the preceding day. 

4.2.3.2 If found - the rates prescribed above less: 
(i) for expeditionary shearing (i.e three meals and two smokos per day) - $20.17 per day; 
(ii) for suburban shearing (i.e one meal plus two smokos) - $10.09 per day. 

4.2.4 Rates for Woolpressers 
4.2.4.1 If not found; 
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(i) For pressing - piecework 
 By hand By hand 
 $ per bale Cents per kg 
 11.34 7.00 
 By power By power 
 $ per bale Cents per kg 
 7.56 5.00 
 (power= 190kgX4.44cents) 
(ii) Weighing and branding - an extra 27 cents per bale. 
(iii) For stacking bales, that is placing one bale on top of another – an additional rate to be agreed 

mutually. 
(iv) Unless otherwise agreed, when the total sum which a woolpresser would receive under the 

piecework rates amounts to less than an average of $38.33 per run for the shed, the employer 
shall pay the deficiency to the employee. 

4.2.4.2 If found - The above mentioned rates less: 
(i) expeditionary shearing (i.e three meals and two smokos per day) 

$20.17 per day; 
(ii) suburban shearing (i.e one meal plus two smokos per day) - $10.09 per day. 

4.2.4.3 Woolpressers engaged at piecework rates shall for all wool pressed by them be paid wholly per bale or 
wholly per kg. 

4.2.4.4 Where the presser is carrying out the combined duties of pressing and penning up the presser shall be paid 
an additional rate of $1.00 per bale when the number of bales pressed in a day exceeds 18 bales, the amount 
of $1.00 per bale to be paid for every bale pressed that day. 

4.2.4.5 For penning up a rate of 0.5 cents per kilo over and above the contract bale rate is to be paid. 
4.2.5 Rates for shearing cooks 

4.2.5.1 The minimum rate to be paid to employees for acting as cook in connection with expeditionary shearing or 
crutching operations (i.e three meals and two smokos per day) shall be $12.55 per day "found" for every 
person excepting themself for whom the employee cooks, but if the total amount which the cook would 
receive under this Clause for the term of the employment amounts to less than $163.11 per day "found" for 
themself after paying the necessary offsiders the employer shall pay the deficiency to the employee. 

4.2.5.2 The minimum rate to be paid to employees for acting as cook in connection with suburban shearing or 
crutching operations (i.e one meal and two smokos per day) shall be $6.28 per day "found" for every person 
excepting themself for whom the employee cooks, but if the total amount which the cook would receive 
under this Clause for the term of the employment amounts to less than $81.56 per day "found" for themself 
after paying the necessary offsiders the employer shall pay the deficiency to the employee. 

4.3 Effect of Pastoral Industry Award on Rates of Pay 
The rates of pay, allowances and deductions provided in Clause 4.2 of this Award shall be adjusted from time to time in 
accordance with, and from the same operate date, as movements of the corresponding rates of pay, allowances and 
deductions in the Pastoral Industry Award 1998, an award made pursuant to the provisions of the Commonwealth 
Workplace Relations Act 1996. 

4.4 Payment of Wages 
4.4.1 At the commencement of shearing, the employer or the employer's agent shall appoint a certain day upon which the 

employer shall in each and every week, if so required, pay to the employee, or on the employee's order, the amount due 
over and above one week's earnings. 

4.4.2 The employer may deduct from wages due to an employee the charge for combs and cutters and other requisites 
obtained from the employer. 

4.4.3 Where the employee so requires, the employer shall render to the employee a detailed statement of their account up to 
date on the day before the anticipated completion of the shearing or crutching. 

4.4.4 Wages will be reckoned to the end of the day upon which the employee finishes work. 
4.4.5 Where the employee so requests, the employer may make a payment to the employee, not being on a day appointed 

pursuant to Clause 4.3.1 hereof, provided that; 
4.4.5.1 such payment shall not be more than the gross earnings of the employee up to the day of the request, 
4.4.5.2 the employee has worked for at least one week of the contract for the shed, and 
4.4.5.3 the contract for the shed is scheduled for in excess of two weeks. 

4.5 Formula for Calculating Rates of Pay 
4.5.1 Shearer's Formula 

 $ 
Minimum rate 476.25 
Plus 20% piecework allowance - min rate x 20% 95.25 
Plus 25% casual loading - min rate x 25%  119.06 
Sub total  690.56 
Plus shearing industry allowance  153.12 
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 $ 
Plus rations  38.09 
Plus allowance for combs/cutters  79.90 
Plus payment for handpiece 18.06 
Weekly total for casual Piecework Shearer with own hand piece (500 sheep) 979.74 
Rates per 100 conversion - total divided by 5 195.95 

4.5.2 Crutching Formula 

Full crutching at sheds  29% of shearers per 100 rate 
All other crutching at sheds  23% of shearers per 100 rate 
Full crutching other than at sheds  25% of shearers per 100 rate 
All other crutching other than at sheds  20% of shearers per 100 rate 
Wigging or ringing  11% of shearers per 100 rate 
Wigging or ringing in addition  3% of shearers per 100 rate 
Wigging and ringing  18% of shearers per 100 rate 
Wigging and ringing in addition  5% of shearers per 100 rate 
Cleaning bellies etc  2.5% of shearers per 100 rate 

4.5.3 Shed Hands (Adult) Formula 
4.5.3.1 With less than 65 work days experience: 

 $ 
Minimum rate - which is 84.56% of Shearer's minimum rate 402.72 
Plus 25% casual loading - new minimum wage rate x 25% 100.68 
Plus shearing industry allowance 153.12 
Plus rations 38.09 
Total  694.61 
Per run - divide by 20 34.73 

4.5.3.2 With more than 65 work days experience: 

 $ 
Minimum rate which is 90.44% of shearer's minimum rate 430.72 
Plus 25% casual loading - new minimum wage rate x 25% 107.68 
Plus shearing industry allowance 153.12 
Plus rations 38.09 
Total 729.61 
Per run - divide by 20 36.48 

4.5.4 Shed Hands (Juniors) Formula  
4.5.4.1 18-20 years: 

 $ 
(i) With 65 work days or more experience as a shed hand 90% of equivalent 

adult rate  
 

32.83 
(ii) With less than 65 work days experience as a shed hand 90% of equivalent 

adult rate 
 

31.26 

4.5.4.2 Under 18 years: 

 $ 
(i) With 65 work days or more experience as a shed hand 70% of equivalent 

adult rate  
 

25.54 
(ii) With less than 65 work days experience as a shed hand 70% of equivalent 

adult rate  
 

24.31 

4.5.5 Woolpresser's Formula  

 Piecework Timework 
 $ $ 
Minimum rate 415.68 460.28 
Plus 20% piecework allowance - min rate x 20% 83.14  
Plus 25% casual loading - min rate x 25% 103.92 115.07 
Plus shearing industry allowance 153.12 153.12 
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 Piecework Timework 
 $ $ 
Plus rations 38.09 38.09 
Total per week 793.95 766.56 
Per run - total divided by 20  38.33 
By hand - per bale = total divided by 70 11.34  
By hand - per kilo = by hand per bale rate divided by 152.4 0.07  
By power - per bale = by hand per bale rate x 2/3 7.56  
By power - per kilo = by power per bale rate divided by 152.4  0.05  

4.5.6 Shearing Cook's Formula 

 $ 
Minimum rate 488.97 
Plus 25% casual loading - min rate x 25% 122.24 
Plus 20% long hours allowance - min rate x 20% 97.79 
Plus 69.58% of shearing industry allowance 106.54 
Total 815.54 
Daily rate - total divided by 5 163.11 
Per employee per day rate = daily rate divided by 13 12.55 

5. - ALLOWANCES AND FACILITIES 
5.1 Allowances Where Sleeping Quarters are not Provided 
5.1.1 Where the employee does not reside during shearing (or crutching) at the employee's home or usual place of residence 

and the employee is forced to obtain and pay for sleeping quarters because the employer is unable to provide sleeping 
quarters, the employee shall be paid a mutually agreed allowance. 

5.1.2 Where the employer cannot provide sleeping quarters and an employee resides during shearing (or crutching) at the 
employee's home or usual place or residence and travels daily to the shed, the employee shall be paid a mutually agreed 
travelling allowance. 

5.2 Transport 
Where the employer requires the employee to provide their own transport or transport is provided by the employer, the 
employer and employee are to mutually determine the appropriate conditions to apply. Where such conditions cannot be 
agreed, the employer's usual custom and practice prevails. 

5.3 Yarding Sheep for Shearing 
At shearing operations the employer shall, unless prevented by any cause unavoidable by him, see that the yarding of the 
sheep for shearing occurs at least eight hours before the time of the sheep being shorn so as to overcome any fullness or 
sweat wet sheep and the employee shall thereupon shear such sheep with all reasonable dispatch and without delay 
whatsoever. 

6. – LEAVE 
6.1 Bereavement Leave 
6.1.1 Subject to Clause 2.1.2 of this Award, an employee shall, on the death of the spouse, defacto partner, parent, step-parent, 

brother, sister, child, step-child or guardian of dependent children of the employee or any other person who at the time of 
their death lived with the employee as a member of that person's family be entitled to leave up to and including the day of 
the funeral of such relation.  Such leave shall be for a period not exceeding two days in respect of any such death and 
shall be without loss of pay. 

6.1.2 The right to such leave shall be dependent on compliance with the following conditions: 
6.1.2.1 The employee shall give the employer notice of their intention to take such leave as soon as reasonably 

practicable after the death of such relation. 
6.1.2.2 If so requested by the employer evidence of such death shall be furnished that would satisfy a reasonable 

person of the death that is the subject of the leave sought. 
6.1.2.3 The employee shall not be entitled to leave under this Clause in respect of any period which coincides with 

any other period of leave entitlement under this Award or otherwise. 
7. - DISPUTE RESOLUTION PROCEDURE 

7.1.1 In the event of a problem, grievance, question, dispute, claim or difficulty arising under the Award that affects one or 
more employees, or arises from the employees work or contract of employment, the following procedure shall apply: 
7.1.1.1 At first instance the matter shall be raised at site level with the foreperson/supervisor/manager as 

appropriate. 
7.1.1.2 In the event that the matter is unresolved it shall be raised with the Contractor by the shop steward or Union 

Official involved. 
7.1.1.3 If the employee is a member of a union bound by this award, the employee may be represented by that 

union in meeting and conferring with the employer about the matter and the employer must give the union a 
reasonable opportunity to meet and confer about the matter; 
Note:  the consent of the union is not required to any agreement between the employer and the employee. 

7.1.1.4 The agreement must be recorded in the employment records kept by the employer in accordance with 
Clause 11.2 Employment Records of this award. 

7.1.1.5 If the matter is still not resolved it may be referred to the Commission for determination, and if necessary 
arbitration. 
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7.1.1.6 The parties will attempt to resolve the matter prior to either party referring the matter to the Commission. 
8. - REGISTERED ORGANISATION 

8.1 Right of Entry for Discussions with Employees 
8.1.1 An authorised representative of the Union party to this Award may enter, during working hours, any premises where 

relevant employees work, for the purpose of holding discussions at the premises with any relevant employees who wish to 
participate in those discussions. 

8.1.2 An 'authorised representative' means a person who holds an authority in force under Division 2G of part II of the 
Industrial Relations Act 1979 (as amended). 

8.1.3 A 'relevant employee' means an employee who is a member of the Union party to this Award or who is eligible to become 
a member of the Union. 

8.1.4 The authorised representative shall give at least 24 hours notice of the intention to enter the premises to the employer. 
9. - SAFETY AND TRAINING 

9.1 Supply of Soap, Water and Disinfectant 
9.1.1 The employer shall provide: 

9.1.1.1 a suitable disinfectant in the sleeping quarters; and 
9.1.1.2 a suitable supply of soap and water at the shed for the use of employees for cleaning purposes. 

9.2 Medical Supplies 
The employer shall provide a proper and sufficient stock of the simpler kinds of medical and surgical remedies, for sale to 
the employees at cost price with carriage added, and for bodily injury resulting to the employee from their work, the 
employer shall keep and provide free of charge the bandages and antiseptics reasonably necessary for treatment of the 
injury. 

10. – SUPERANNUATION 
10.1 The subject of superannuation is dealt with extensively by legislation including the Superannuation Guarantee 

(Administration) Act 1992, the Superannuation Guarantee Charge Act 1992, the Superannuation Industry (Supervision) 
Act 1993 and the Superannuation (Resolution of Complaints) Act 1993 (collectively the superannuation legislation). This 
legislation, as varied from time to time, governs the superannuation rights and obligations of the parties. 

10.2 Definitions 
For the purposes of this Clause: 

10.2.1 "Fund" means a complying superannuation fund as that term is used in the superannuation legislation. 
10.2.2 "Ordinary time earnings" means the actual rate of pay the employee receives for the work including tool allowance, 

industry allowance, trade allowance, shift loading, special rates, qualification allowances (e.g. first aid, laser safety 
officer), piecework rates and supervisory allowances where applicable. The term includes any regular over-award pay as 
well as casual rates received for ordinary hours of work. All other allowances and payments are excluded. 

10.3 Employer Contributions 
An employer must, in accordance with the governing rules of the relevant Fund, make such superannuation contributions 
for the benefit of an employee as will avoid the employer being required to pay superannuation guarantee charge under 
the superannuation legislation with respect to that employee. For the purposes of the superannuation legislation, an 
employee's ordinary time earnings are intended to provide that employee's notional earnings base. Employer contributions 
must be paid at least quarterly, with the first payment being made at the end of the first quarter following engagement. 
Contributions must be equal to that required under the superannuation legislation. 

10.4 Voluntary Employee Contributions 
10.4.1 Subject to the governing rules of the relevant Fund, an employee who wishes to make contributions to the Fund may 

either forward his or her own contribution directly to the Fund administrators or authorise the employer to pay into the 
Fund from the employee's wages, amounts specified by the employee. 
10.4.1.1 Employee contributions to the Fund deducted by the employer at the employee's request shall be held on the 

employee's behalf and subject to individual agreement shall meet the following conditions: 
10.4.1.2 The amount of contributions shall be expressed in whole dollars. 
10.4.1.3 An employee shall have the right to adjust the level of contribution made on their behalf from the first of the 

month following the giving of three months' written notice to the employer. 
10.4.1.4 Contributions deducted under this Clause shall be forwarded to the Fund at the same time as contributions 

under Clause 10.3. 
10.5 Superannuation Fund 
10.5.1 An employer must, in accordance with the governing rules of the relevant Fund, make superannuation contributions to 

any of the following Funds: 
10.5.1.1 Australian Primary Industry Superannuation Fund (APSF); or 
10.5.1.2 A Fund nominated by the Employee; 

10.5.2 The employer shall notify the employee that the employee may nominate a superannuation fund or scheme. Furthermore, 
the employer shall notify the employee that the employee can choose any superannuation fund or scheme and that the 
employee's choice does not need to be approved by the employer; 

10.5.3 The employer and the employee are bound by the employee's choice of fund unless there is agreement between them to 
change the fund. The employer shall not unreasonably refuse to a change of fund requested by the employee. 

An employer is not required to contribute to more than one Fund in respect of an employee employed under this Award. 
11. - KEEPING OF RECORDS 

11.1 Posting of Tallies and Details of Wool Pressed 
11.1.1 The employer shall cause that total tally of each day for each of the shearers or crutchers to be available before the next 

day, except on the last day. 
11.1.2 The presser shall have access at all times to the books showing the amount of wool pressed. 
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11.2 Employment Records 
11.2.1 Each employer shall keep employment records containing: 

11.2.1.1 The employee's name, and if the employee is under 21 years of age, the date of birth; 
11.2.1.2 Any Industrial Instrument that applies; 
11.2.1.3 The date on which the employee commenced employment with the employer; 
11.2.1.4 All leave taken by the employee, whether paid, partly paid or unpaid; 
11.2.1.5 The information necessary for the calculation of the entitlement to, and payment for long service leave 

under the Long Service Leave Act 1958, the Construction Industry Portable Long Service Leave Act 1985 
or the industrial instrument. 

11.2.2 Industrial instrument means: 
11.2.2.1 This Award; 
11.2.2.2 An Order of the Commission; 
11.2.2.3 An Industrial Agreement. 

11.2.3 The employer shall keep and maintain a time and wages record showing: 
11.2.3.1 The name of each employee. 
11.2.3.2 For each day  

(i) The time at which the employee started and finished work; 
(ii) The period or periods for which the employee was paid; 
(iii) Details of work breaks, including meal breaks. 

11.2.3.3 For each pay period  
(i) The employee's designation; 
(ii) The total number of hours worked each week; 
(iii) The allowances paid; 
(iv) The wages paid; 
(v) The gross and net amounts paid to the employee under the Industrial Instrument. All deductions 

and reasons for them. 
11.2.3.4 The employer shall on the written request by a relevant person: 

(i) Produce to the person the employment records (including the time and wages record) relating to 
the employee; 

(ii) Let the person inspect the employment records (including the time and wages record); 
(iii) Let the relevant person enter the premises of the employer for the purpose of inspecting the 

records; 
(iv) Let the relevant person take copies of or extracts from the records. 

11.2.4 A "relevant person" means: 
11.2.4.1 The employee concerned; 
11.2.4.2 If the employee is a represented person, their representative; 
11.2.4.3 A person authorised in writing by the employee; 
11.2.4.4 An Officer referred to in section 93 of the Industrial Relations Act 1979 (as amended) authorised in writing 

by the Registrar. 
11.2.5 An employer shall comply with a written request not later than: 

11.2.5.1 At the end of the next pay period after the request is received; or 
11.2.5.2 The seventh day after the day on which the request was made to the employer. 

12. - OTHER LAWS AFFECTING EMPLOYMENT 
Relevant laws that affect employment under this Award are: 

12.1 Industrial Relations Act 1979 
12.2 Workplace Relations Act 1996 
12.3 Occupational Health and Safety Act 1984 
12.4 Equal Opportunity Act 1984 

13. - WHERE TO GO FOR FURTHER INFORMATION 
Any person bound by or Respondent to this Award may seek further information in relation to the Award and relevant 
conditions of employment from the organisations named as parties to the Award in Clause 14, from the Registrar of the 
Western Australian Industrial Relations Commission or the Department of Employment and Consumer Protection. 

14. - NAMED PARTIES TO THE AWARD 
14.1 The parties to this Award are: 

The Australian Workers' Union, West Australian Branch, Industrial Union of Workers 
The Western Australian Shearing Contractors' Association Inc 
GR & KA BELL, P O BOX 374, MT BARKER, WA 6324 
BE & TM BERESFORD, 1 CRAIGIE CRESCENT, MANNING, WA 6152 
DL & CR SHEARING, PO BOX 2402, GERALDTON, WA 6530 
MATTHEWS ENTERPRISES, PO BOX 347, ESPERANCE, WA 6450 
P M SCALLY, PO BOX 224, KOORDA, WA 6475 
DR & CA SPIERS, 141B HENSMAN STREET, SOUTH PERTH, WA 6151 
METRO SHEARS, 17 VILLIERS STREET, YOKINE, WA 6060 
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15. - LEAVE RESERVED 
15.1 Leave is reserved for the parties to discuss and include, at any subsequent time, the following: 
15.1.1 Rates of pay for particular breeds of sheep, 
15.1.2 Allowances, including transport allowances and/or charges, 
15.1.3 Training rates for shed staff, 
15.1.4 Notice periods for termination of employment. 

 

2004 WAIRC 11637 
RETAIL PHARMACISTS AWARD 2004 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SALARIED PHARMACISTS' ASSOCIATION WESTERN AUSTRALIAN UNION OF 

WORKERS 
APPLICANT 

 -v- 
 FRIENDLY SOCIETY CHEMISTS OF VICTORIA PARK AND OTHERS, DALLIMORES 

PHARMACY, CRAVENS PHARMACY 
RESPONDENT 

CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE OF ORDER TUESDAY, 1 JUNE 2004 
FILE NO A 6 OF 2004 
CITATION NO. 2004 WAIRC 11637 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 20 May 2004 the applicant lodged an application in the Western Australian Industrial Relations Commission to 
register a new Award; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 28 May 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

AWARDS/AGREEMENTS—Variation of— 
2004 WAIRC 11455 

ACTIV FOUNDATION (SALARIED OFFICERS) AWARD, NO. 13 OF 1977 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

 -v- 
 THE BOARD OF MANAGEMENT, ACTIV FOUNDATION INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER THURSDAY, 13 MAY 2004 
FILE NO APPLICATION 325 OF 2004 
CITATION NO. 2004 WAIRC 11455 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 
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THAT the ACTIV Foundation (Salaried Officers) Award, No. 13 of 1977 be varied in accordance with the following 
Schedule and that such variation shall have effect on and from the 10th day of May 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 6. - Definition: Immediately after subclause (7)(b) insert a new subclause (8) as follows: 
(8) "Union" shall mean the Health Services Union of Western Australia (Union of Workers) 
2. Schedule A - Named Union Party: Delete this schedule and insert the following in lieu thereof: 
Health Services Union of Western Australia (Union of Workers) is a named party to this Award 

 

2004 WAIRC 11682 
ACTIV FOUNDATION (SALARIED OFFICERS) AWARD, NO. 13 OF 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
 -v- 
 ACTIV FOUNDATION INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER TUESDAY, 8 JUNE 2004 
FILE NO APPLICATION 453 OF 2004 
CITATION NO. 2004 WAIRC 11682 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Mr M O’Connor on behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 
THAT the ACTIV Foundation (Salaried Officers) Award, No. 13 of 1977 be varied in accordance with the following Schedule 
and that such variation shall operate from the beginning of the first pay period commencing on or after the 4th day of June 2004. 
 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
Clause 32. – District Allowance:  Delete subclause (7) of this clause and insert the following in lieu thereof: 
(7) DISTRICT ALLOWANCES 

(a) Officers without dependants (subclause (2)(a) 

COLUMN I COLUMN II COLUMN III COLUMN IV 
    
DISTRICT NO. STANDARD EXCEPTIONS TO  

 RATE STANDARD RATE  
 $ p.a. TOWN OR PLACE $ p.a 
    
    

6 3,396 Nil Nil 
5 2,779 Fitzroy Crossing 3,742 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 3,477 
  Marble Bar  
  Wittenoom  
  Karratha 3,272 
  Port Hedland 3,044 

4 1,400 Warburton Mission 3,761 
  Carnarvon 1,318 
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COLUMN I COLUMN II COLUMN III COLUMN IV 
    
DISTRICT NO. STANDARD EXCEPTIONS TO  

 RATE STANDARD RATE  
 $ p.a. TOWN OR PLACE $ p.a 
    

3 882 Meekatharra 1,400 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  

2 633 Kalgoorlie 212 
  Boulder  
  Ravensthorpe 836 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  

1 Nil Nil Nil 
    

(b) Officers with dependants (Subclause (2)(b)) 
Double the appropriate rate as prescribed in (a) above for officers without dependants. 

 

2004 WAIRC 11518 
BURSWOOD ISLAND RESORT (MAINTENANCE EMPLOYEES’)  

AWARD NO A 22 OF 1986 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA 
BRANCH 

APPLICANT 
 -v- 
 BURSWOOD RESORT (MANAGEMENT) LTD AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE OF ORDER TUESDAY, 18 MAY 2004 
FILE NO APPLICATION 374 OF 2004 
CITATION NO. 2004 WAIRC 11518 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr J Murie on behalf of the applicant and as agent on behalf of the Plumbers and Gasfitters Employees' Union of 
Australia, WA Branch, Industrial Union of Workers, Ms C Dorizzi as agent on behalf of Burswood Resort (Management) Limited 
and Ms L Dowden on behalf of the Construction, Forestry, Mining and Energy Union of Workers, and by consent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Burswood Island Resort (Maintenance Employees’) Award No A 22 of 1986 be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 18th day of May 2004. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 11. - Overtime:  Delete paragraph (f) of subclause (3) of this clause and insert the following in lieu thereof: 

(f) An employee required to work overtime for more than two hours shall be supplied with a meal by the Company 
or if no meal is supplied be paid $8.85 for a meal, and if owing to the amount of overtime worked, a second 
subsequent meal is required they shall be supplied with each such meal by the Company or be paid $6.00 for 
each meal so required. 
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2. Clause 13. –Wage Rates:  Delete this clause and insert the following in lieu thereof: 
(1) (a) The adult weekly wage rates payable to employees covered by this award shall be as follows: 

Classification Rate Per Week 
$ 

Arbitrated Safety 
Net Adjustments 

$ 

Total Rate Per 
Week 

$ 
Video Department    
Electronic Serviceperson (Grade I) 485.30 123.00 608.30 
Electronic Serviceperson (Grade II) 513.40 123.00 636.40 
Electronic Serviceperson (Grade III) 541.90 123.00 664.90 
Engineering Department:    
Tradesperson 485.30 123.00 608.30 
Plant Attendant 485.30 123.00 608.30 
General Trades Assistant 420.70 125.00 545.70 

(b) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under 
the Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received 
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is 
contrary to the terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

(2) In addition to the weekly wage rate provided by subclause (1) hereof an adult employee shall be paid: 

  Per Week 
  $ 
(a) After the completion of one year's continuous service 14.80 
(b) After the completion of two years' continuous service 30.00 

Such payments shall be deemed part of the weekly wage rate for all purposes of the award. 
(3) Leading Hand:  In addition to the appropriate total wage prescribed in this Clause a Leading Hand shall be paid: 

  $ 
(a) If placed in charge of not less than three and not more than ten other employees 20.80 
(b) If placed in charge of more than ten and not more than twenty other employees 31.80 
(c) If placed in charge of more than twenty other employees 41.00 

(4) A casual employee shall be paid 20 per cent of the ordinary rate in addition to the ordinary rate for the calling in which 
they are employed. 

(5) Nominee 
A licensed electrical mechanic or fitter who acts as nominee for the Company shall be paid an allowance of $49.90 per 
week. 

(6) An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a "C" Standard 
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the Company to perform first aid duties, 
shall be paid $7.80 per week in addition to their ordinary rate. 

(7) An employee who holds, and in the course of their employment is required to use, a current "A" Grade or "B" Grade 
licence issued pursuant to the relevant regulation in force on the 28th day of February, 1978 under the Electricity Act 
1945 shall be paid an allowance of $16.60 per week. 

(8) An employee who is in possession of, and is requested by the Company to use, a plumber's licence issued by the 
Metropolitan Water Supply, Sewerage and Drainage Board, shall, in each week so requested, be paid an allowance of 
$28.70 per week. 

(9) A plumber holding registration in accordance with the Metropolitan Water Supply, Sewerage and Drainage Act shall be 
paid $11.90 per week in addition to their ordinary rate. 

(10) Structural Efficiency: 
(a) Arising out of the decision of 8 September 1989 in the State Wage Case and in consideration of the wage 

increases resulting from the first structural efficiency adjustment in Application No. 1730 of 1989, employees 
are to perform a wider range of duties including work which is incidental or peripheral to their main tasks or 
functions and not designed to promote deskilling within the employee's classification structure. 

(b) The parties to the Award are committed to implementing a new wage and classification structure.  In making 
this commitment the parties - 
(i) Shall determine the appropriate range of skills applicable to each classification contained in Clause 

13. - Wage Rates, of this Award; 
(ii) Accept in principle that the descriptions of job functions within a new structure will be more broadly 

based and generic in nature; 
(iii) Intend to substitute the existing provisions of Clause 13. - Wage Rates, of this award, with a new 

wage and classification structure and to make any consequential amendments not later than 21 May 
1991, or earlier if agreed between the parties and approved by the Western Australian Industrial 
Relations Commission; 
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(iv) Undertake that upon variation of the Award to implement a new wage and classification structure, 
employees may undertake training for a wider range of duties and/or access to higher levels in 
accordance with the definitions and training standards laid down in the award variation relating to a 
new classification structure; 

(v) Will co-operate in the transition from the existing classification structure to the proposed new 
structure to ensure that the transition takes place in an orderly manner without creating false 
expectations or disputation. 

(vi) Will create a genuine career path for employees which allows advancement based on industry 
accreditation and access to training. 

(vii) Will take into account in the development of the new classification structure national relativities and 
established skill levels relevant to the existing classifications in the Award. 

(c) In the event that there is a claim for reclassification by an existing employee to a higher level under any new 
structure on the ground that the employee possesses the agreed equivalent skill and knowledge gained through 
on-the-job experience or on any other ground the following principles apply: 
(i) The parties agree that the existing award disputes avoidance procedure shall be followed; 
(ii) Agreed competency standards shall be established by the parties in conjunction with TAFE and the 

SESDA (when operative) or any other agreed authority for all levels in any new classification 
structure before any claims for reclassification are processed. 

(iii) An agreed authority (such as TAFE or SESDA) or agreed accreditation authority (when operative) 
shall test the validity of an employee's claim for reclassification. 

(iv) Reclassification to any higher level shall be contingent upon such additional work being available and 
required to be performed by the Company. 

(d) The parties are committed to modernising the terms of the Award with an endeavour to finalise this matter by 
21 May 1991. 

(11) Award Modernisation: 
(a) In accordance with paragraph (d) of subclause (10) hereof, the parties are committed to modernising the terms 

of the Award. 
(b) The parties will discuss all matters raised which may lead to increased flexibility and the removal of obsolete 

conditions to better reflect the realities of modern industry practices and assist the restructuring process.  Any 
such discussion with the Unions shall be on the premise that - 
(i) The majority of employees affected by the change at the enterprise must genuinely agree; 
(ii) No employee shall lose income as a result of the change; 
(iii) The Unions must be party to the agreement, particularly where enterprise level discussions are 

considering matters requiring variation to the Award; 
(iv) Agreements will be ratified by the Western Australian Industrial Relations Commission; 
(v) The disputes procedure prescribed in Clause 22. - Resolution of Disputes, of this award, shall apply if 

agreement cannot be reached in the implementation process of a particular issue. 
(c) Should an agreement be reached pursuant to paragraph (b) hereof and that agreement requires variation to the 

Award, the parties shall support such award variation. 
(d) There shall not be limitations on any Award matter being raised for discussion. 
(e) The parties agree that working parties will continue to meet with the aim of modernising the Award. 

 

2004 WAIRC 11564 
ELECTRICAL TRADES (SECURITY ALARMS INDUSTRY) AWARD, 1980  

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA 
BRANCH 

APPLICANT 
 -v- 

 CHUBB ELECTRONIC SECURITY AND OTHERS 
RESPONDENT 

CORAM COMMISSIONER J L HARRISON 
DATE OF ORDER TUESDAY, 25 MAY 2004 
FILE NO/S APPLICATION 138 OF 2004 
CITATION NO. 2004 WAIRC 11564 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr J Murie on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 
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THAT the Electrical Trades (Security Alarms Industry) Award 1980 (No R27 of 1979) be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 25th day of May 2004. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 
1 Clause 11. – Overtime: Delete paragraph (f) of subclause (3) of this Clause and insert the following in lieu thereof: 

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $8.90 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required he/she shall be supplied with each such 
meal by the employer or be paid $6.05 for each meal so required. 

2 Clause 15. – Special Rates and Provisions: Delete this clause and insert the following in lieu thereof: 
(1) Height Money:  An employee shall be paid an allowance of $2.05 for each day on which he/she works at a height of 15.5 

metres or more above the nearest horizontal plane but this provision does not apply to linespersons nor to riggers and 
splicers on ships or buildings. 

(2) Dirt Money:  An employee shall be paid an allowance of 42 cents per hour when engaged on work of an unusually dirty 
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work 
done. 

(3) Confined Space:  An employee shall be paid an allowance of 52 cents per hour when, because of the dimensions of the 
compartment or space in which he/she is working, he/she is required to work in a stooped or otherwise cramped position 
or without proper ventilation. 

(4) Hot Work:  An employee shall be paid an allowance of 42 cents per hour when he/she works in the shade in any place 
where the temperature is raised by artificial means to between 46.1 and 54.4 degrees celsius. 

(5) (a) Where, in the opinion of the Board of Reference, the conditions under which work is to be performed are, by 
reason of excessive heat, exceptionally oppressive, the Board may - 

    (i) fix an allowance, or allowances, not exceeding the equivalent of half the ordinary rate; 
   (ii) fix the period (including a minimum period) during which any allowance so fixed is to be paid; and 
  (iii) prescribe such other conditions, relating to the provision of protective clothing or equipment and the 

granting of rest periods, as the Board sees fit. 
 (b) The provisions of paragraph (a) of this subclause do not apply unless the temperature in the shade at the place of 

work has been raised by artificial means beyond 54.4 degrees celsius. 
 (c) An allowance fixed pursuant to paragraph (a) of this subclause includes any other allowance which would 

otherwise be payable under this Clause. 
(6) Percussion Tools: 
 An employee shall be paid an allowance of 26 cents per hour when working a pneumatic rivetter of the percussion type 

and other pneumatic tools of the percussion type. 
(7) An employee who is required to work from a ladder shall be provided with an assistant on the ground where it is 

reasonably necessary for the employee's safety. 
(8) An employee shall not be required to enter any establishment alone if it is outside the trading hours of that establishment 

and subject to an alarm condition. 
(9) Where an employee is required in the normal course of his work to use a torch, such torch shall be supplied and 

maintained by the employer. 
(10) Where an employee is required in the performance of his work to hold a licence under the Security Agents Act he shall, 

after twelve months continuous service with the employer, be reimbursed by that employer the cost of obtaining such 
licence and thereafter the cost of its renewal each year. 

(11) Special Rates Not Cumulative: 
 Where more than one of the disabilities entitling an employee to extra rates exists on the same job, the employer shall be 

bound to pay only one rate, namely - the highest for the disabilities so prevailing.  Provided that this subclause shall not 
apply to confined space, dirt money, height money, or hot work, the rates for which are cumulative. 

(12) Protective Equipment: 
 (a) An employer shall have available a sufficient supply of protective equipment (as, for example, goggles 

(including anti-flash goggles), glasses, gloves, mitts, aprons, sleeves, leggings, gum boots, ear protectors, 
helmets, or other efficient substitutes thereof) for use by his employees when engaged on work for which some 
protective equipment is reasonably necessary. 

 (b) An employee shall sign an acknowledgement when he/she receives any article of protective equipment and shall 
return that article to the employer when he/she has finished using it or on leaving his/her employment. 

 (c) An employee to whom an article of protective equipment has been issued shall not lend that article to another 
employee and if they do both employees shall be deemed guilty of wilful misconduct. 

 (d) An article of protective equipment which has been used by an employee shall not be issued by the employer to 
another employee until it has been effectively sterilised but this paragraph only applies where sterilisation of the 
article is practicable and is reasonably necessary. 

 (e) Adequate safety gear (including insulating gloves, mats and/or shields where necessary) shall be provided by 
employers for employees required to work on live electrical equipment. 
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(13) An employee, holding a Third Year First Aid Medallion of the St. John Ambulance Association or a "C" Standard Senior 

First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties shall be 
paid $8.40 per week in addition to his ordinary rate. 

(14) A Serviceperson - Special Class, a Serviceperson or an Installer who holds, and in the course of their employment may be 
required to use, a current "A" Grade or "B" Grade Licence issued pursuant to the relevant regulation in force on the 28th 
day of February, 1978 under the Electricity Act 1945 shall be paid an allowance of $17.30 per week. 

(15) Any dispute under this Clause may be determined by the Board of Reference. 
3 Clause 16. – Car Allowance: Delete subclause (3) of this Clause and insert the following in lieu thereof: 
(3) A year for the purpose of this clause shall commence on 1 July and end on 30 June next following. 

RATES OF HIRE FOR USE OF EMPLOYEE'S OWN VEHICLE ON EMPLOYER'S BUSINESS 
MOTOR CAR 

AREA AND DETAILS ENGINE DISPLACEMENT (IN CUBIC CENTIMETRES) 
  
 Over 2600cc Over 1600cc -2600cc 1600cc & Under 
Rate per Kilometre (cents)    
Metropolitan Area 66.5 59.4 51.7 
South West Land Division 68.1 60.9 53.0 
North of 23.5o South Latitude 74.6 67.2 58.5 
Rest of the State 70.0 62.9 54.6 
Motor Cycle  (In All Areas) 22.8 Cents per Kilometre 
4 Clause 18. – Distant Work:  

A Delete subclause (4) of this Clause and insert the following in lieu thereof: 
(4) An employee to whom the provisions of subclause (1) of this clause apply shall be paid an allowance of $27.80 for any 

weekend that he/she returns to his/her home from the job but only if - 
 (a) The employee advises the employer or the employer's agent of their intention no later than the Tuesday 

immediately preceding the weekend in which the employee so returns; 
 (b) The employee is not required for work during that weekend; 
 (c) The employee returns to the job on the first working day following the weekend; and 
 (d) The employer does not provide or offer to provide suitable transport. 

B Delete subclause (5) of this Clause and insert the following in lieu thereof: 
(5) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 

job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $12.35 per day 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

5 Clause 28. – Wages: 
A Delete subclause (3) of this Clause and insert the following in lieu thereof: 

(3) (a) Where an employer does not provide a tradesperson with the tools ordinarily required by that tradesperson in 
the performance of his/her work as a tradesperson the employer shall pay a tool allowance of $12.00 per week 
to such tradesperson for the purpose of such tradesperson supplying and maintaining tools ordinarily required in 
the performance of his/her work as a tradesperson. 

 (b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this Clause. 

 (c) An employer shall provide for the use of tradespersons all necessary power tools, special purpose tools and 
precision measuring instruments. 

 (d) A tradesperson shall replace or pay for any tools supplied by his employer if lost through his/her negligence. 
B Delete subclause (4) of this Clause and insert the following in lieu thereof: 

(4) (a) In addition to the appropriate rates of pay prescribed in this Clause an employee shall be paid - 
  (i) $38.50 per week if he/she is engaged on the construction of a large industrial undertaking or any large 

civil engineering project. 
  (ii) $34.80 per week if he/she is engaged in a multi-storeyed building but only until the exterior walls 

have been erected and the windows completed and a lift made available to carry the employee 
between the ground floor and the floor upon which he/she is required to work.  A multi-storeyed 
building is a building which, when completed, will consist of at least five storeys. 

  (iii) $20.10 per week if he/she is engaged otherwise on construction work falling within the definition of 
construction work in Clause 5. - Definitions of this Award. 

 (b) Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board 
of Reference. 

 (c) An allowance paid under this subclause includes any allowance otherwise payable under Clause 15. - Special 
Rates and Provisions of this Award except the allowance for work at heights, the first aid allowance and the 
licence allowance. 

C Delete subclause (5) of this Clause and insert the following in lieu thereof: 
(5) Leading Hand:  In addition to the appropriate total wage prescribed in subclause (1) of this Clause, a leading hand shall 

be paid – 
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(a) If placed in charge of not less than three and not more than ten other employees  $21.80 
(b) If placed in charge of more than ten and not more than twenty other employees  $33.30 
(c) If placed in charge of more than twenty other employees  $42.90 

 

2004 WAIRC 11457 
HOSPITAL SALARIED OFFICERS (AUSTRALIAN RED CROSS BLOOD SERVICE WESTERN 

AUSTRALIA) AWARD, 1978 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

 -v- 
 AUSTRALIAN RED CROSS BLOOD SERVICE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER THURSDAY, 13 MAY 2004 
FILE NO APPLICATION 335 OF 2004 
CITATION NO. 2004 WAIRC 11457 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Australian Red Cross Blood Service Western Australia) Award, 1978 (No. R 17 of 
1974) be varied in accordance with the following Schedule and that such variation shall have effect on and from the 10th 
day of May 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 6. - Right of Entry:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) A duly accredited representative of the Health Services Union of Western Australia (Union of Workers) shall be 

permitted to interview any worker covered by this Award on legitimate Union business on the premises of the employer 
during the recognised meal interval of the worker, provided this permission shall not be exercised more than once in any 
week without the consent of the employer, and provided further that the duly accredited representative shall notify the 
employer beforehand of this intention to exercise his or her rights under this clause. 

2. Clause 29. - Dispute Settling Procedure:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Step 1 
 As soon as practicable after the issue or claim has arisen, it shall be considered jointly by the appropriate supervisor, the 

employee or employees concerned and where the employee(s) so request(s), the Health Services Unions' workplace 
representative. 

3. Schedule A - Named Union Party:  Delete this schedule and insert the following in lieu thereof: 
Health Services Union of Western Australia (Union of Workers) is a named party to this Award 

 

2004 WAIRC 11454 
HOSPITAL SALARIED OFFICERS (CEREBRAL PALSY) AWARD 1978 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
 -v- 
 CEREBRAL PALSY ASSOCIATION OF WA INC 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER THURSDAY, 13 MAY 2004 
FILE NO APPLICATION 328 OF 2004 
CITATION NO. 2004 WAIRC 11454 
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Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Cerebral Palsy) Award 1978 (No. R 37 of 1976) be varied in accordance with the 
following Schedule and that such variation shall have effect on and from the 10th day of May 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
Schedule A - Named Union Party:  Delete this schedule and insert the following in lieu thereof: 
Health Services Union of Western Australia (Union of Workers) is a named party to this Award 

 

2004 WAIRC 11683 
HOSPITAL SALARIED OFFICERS (CEREBRAL PALSY) AWARD 1978 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
 -v- 
 CEREBRAL PALSY ASSOCIATION OF WA INC 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER TUESDAY, 8 JUNE 2004 
FILE NO APPLICATION 454 OF 2004 
CITATION NO. 2004 WAIRC 11683 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Mr M O’Connor on behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Cerebral Palsy) Award 1978 (No. R 37 of 1976) be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 4th day of June 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 13. - Meal Money:  Delete this clause and insert the following in lieu thereof: 
An employee required to work overtime before or after the employees ordinary working hours on any day, shall, when such 
additional duty necessitates taking a meal away from the employees usual place of residence, be supplied by the employer with any 
meal required or be reimbursed for each meal purchased at the rate of $7.90 for breakfast, $9.75 for the midday meal, and $11.70 
for the evening meal.  Provided that the overtime worked before or after the meal break totals not less than two hours.  Such 
reimbursement shall be in addition to any payment for overtime to which the employee is entitled. 
2. Clause 19. - Motor Vehicle Allowance:   

A. Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Allowance for Towing Employer's Caravan or Trailer: 
 In cases where employees are required to tow employer's caravans on official business, the additional rate shall be 6.5 

cents per kilometre.  When an employer's trailer is towed on official business the additional rate shall be 3.5 cents per 
kilometre. 

B. Delete subclause (7) of this clause and insert the following in lieu thereof: 
(7) Requirement to Supply and maintain a Motor Car: 
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Area Details  Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc – 

2600cc 
1600cc and under 

Kilometres Travelled Rate per kilometre (Cents) 
Metropolitan Area: 
First 4000 149.7 126.6 102.2 
Over 4000 – 8000 61.7 52.7 44.0 
Over 8000 – 16000 32.4 28.1 24.6 
Over 16000 
 

34.0 28.8 24.7 

South West Land Division: 
First 4000 154.3 130.9 106.4 
Over 4000 – 8000 64.0 54.8 46.0 
Over 8000 – 16000 33.9 29.4 25.8 
Over 16000 35.2 29.7 25.5 
North of 23.5° South Latitude: 
First 4000 170.9 145.4 118.9 
Over 4000 – 8000 70.3 60.2 50.7 
Over 8000 – 16000 36.7 31.9 28.0 
Over 16000 36.3 30.6 26.3 
Rest of State:  
First 4000 159.2 134.8 109.2 
Over 4000 – 8000 66.0 56.4 47.2 
Over 8000 – 16000 34.9 30.2 26.5 
Over 16000 35.7 30.1 25.9 

C. Delete subclause (8) of this clause and insert the following in lieu thereof: 
(8) Voluntary Use of a Motor Car: 

Area Details  Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc – 

2600cc 
1600cc and under 

 Rate per kilometre (Cents) 
Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5o South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 

D. Delete subclause (9) of this clause and insert the following in lieu thereof: 
(9) Voluntary Use of a Motor Cycle: 

Distance travelled during a year on Official 
Business 

Rate per Kilometre 
(Cents) 

All areas of the State 23.9 

 

2004 WAIRC 11453 
HOSPITAL SALARIED OFFICERS (DENTAL THERAPISTS) AWARD, 1980 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
 -v- 
 J ARNOLD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER THURSDAY, 13 MAY 2004 
FILE NO APPLICATION 329 OF 2004 
CITATION NO. 2004 WAIRC 11453 
 
 
Result Award varied 
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Order 
HAVING heard Mr G Bucknall on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Dental Therapists) Award, 1980 (No. R 27 of 1977) be varied in accordance with the 
following Schedule and that such variation shall have effect on and from the 10th day of May 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 6. - Definition:  Delete this clause and insert the following in lieu thereof: 
"Dental Therapist" means an employee who is licensed by the Dental Board of Western Australia. 
"Commission" means the Western Australian Industrial Relations Commission 
"de facto spouse" means a person of either opposite or same sex who is co-habiting with another person as that person's partner on a 
bona fide domestic basis, although not actually married to that person, as if for all intents and purposes they are lawfully married. 
"Spouse" means an employee's spouse including defacto spouse. 
"Union" shall mean the Health Services Union of Western Australia (Union of Workers) 
2. Schedule A - Named Union Party:  Delete this schedule and insert the following in lieu thereof: 
Health Services Union of Western Australia (Union of Workers) is a named party to this Award. 

 

2004 WAIRC 11451 
HOSPITAL SALARIED OFFICERS (GOOD SAMARITAN INDUSTRIES) AWARD 1990 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
 -v- 
 GOOD SAMARITAN INDUSTRIES 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER THURSDAY, 13 MAY 2004 
FILE NO APPLICATION 330 OF 2004 
CITATION NO. 2004 WAIRC 11451 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Good Samaritan Industries) Award 1990 (No. A 8 of 1989) be varied in accordance 
with the following Schedule and that such variation shall have effect on and from the 10th day of May 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 4. - Definitions:  Delete this clause and insert the following in lieu thereof: 
"Union" shall mean the Health Services Union of Western Australia (Union of Workers) 
"Spouse" means the employee's spouse including de facto spouse as defined. 
"De facto spouse" means a person of the opposite sex to the employee who lives with the employee as the husband or wife of the 
employee on a bona fide basis although not legally married and shall be evidenced by statutory declaration. 
"Junior Employee" means an employee under the age of 21 years. 
"Adult Employee" means an employee at the age of 21 years and over. 
2. Schedule A - Named Union Party:  Delete this schedule and insert the following in lieu thereof: 
Health Services Union of Western Australia (Union of Workers) is a named party to this Award. 
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2004 WAIRC 11685 
HOSPITAL SALARIED OFFICERS (GOOD SAMARITAN INDUSTRIES) AWARD 1990 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
 -v- 
 GOOD SAMARITAN INDUSTRIES 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER TUESDAY, 8 JUNE 2004 
FILE NO APPLICATION 516 OF 2004 
CITATION NO. 2004 WAIRC 11685 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Mr M O’Connor on behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Good Samaritan Industries) Award 1990 (No. A 8 of 1989) be varied in accordance 
with the following Schedule and that such variation shall have effect from the beginning of the first pay period commencing 
on or after the 4th day of June 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 11. - Meal Money:  Delete this clause and insert the following in lieu thereof: 
An employee required to work overtime for more than two hours shall be supplied with a meal or meals by the employer or be paid 
$11.50 for a meal or meals. 
2. Clause 30. - Motor Vehicle Allowances:  Delete this clause and insert in lieu thereof the following: 
(1) In this clause the following expressions shall have the following meaning - 

(a) "A year" means 12 months commencing on the 1st day of July and ending on the 30th day of June next 
following. 

(b) "Metropolitan Area" means that area within a radius of 50 kilometres from the Perth Central Railway Station. 
(c) "South West Land Division" means the South West Land Division as defined by section 28 of the Land Act 

1933-72 excluding the area contained within the Metropolitan Area. 
(2) Allowance for Employees Required to Supply and Maintain a Vehicle as a Term of Employment 

(a) An employee who is required to supply and maintain a motor vehicle for use when travelling on official 
business as a term of employment and who is not in receipt of an allowance provided by subclause (6) shall be 
reimbursed monthly in accordance with the appropriate rates set out in Schedule D for journeys travelled on 
official business and approved by the employer or an authorised employee. 

(b) An employee who is reimbursed under the provisions of subclause (1)(a) will also be subject to the following 
conditions - 
(i) For the purposes of subclause (2)(a) an employee shall be reimbursed with the appropriate rates set 

out in Part A of Schedule D for the distance travelled from the employee's residence to the place of 
duty and for the return distance travelled from place of duty to residence except on a day where the 
employee travels direct from residence to headquarters and return and is not required to use the 
vehicle on official business during the day. 

(ii) Where an employee, in the course of a journey, travels through two or more separate areas, 
reimbursement shall be made at the appropriate rate applicable to each of the areas traversed as set 
out in Schedule D. 

(iii) Where an employee does not travel in excess of 4000 kilometres in a year an allowance calculated by 
multiplying the appropriate rate per kilometre by the difference between the actual distance travelled 
and 4000 kilometres shall be paid to the employee provided that where the employee has less than 12 
months' qualifying service in the year then the 4000 kilometre distance will be reduced on a pro rata 
basis and the allowance calculated accordingly. 

(iv) Where a part-time employee is eligible for the payment of an allowance under placitum (iii) of this 
subclause such allowance shall be calculated on the proportion of total hours worked in that year by 
the employee to the annual standard hours had the employee been employed on a full-time basis for 
the year. 

(v) An employee who is required to supply and maintain a motor vehicle for use on official business is 
excused from this obligation in the event of the employee's vehicle being stolen, consumed by fire, or 
suffering a major and unforeseen mechanical breakdown or accident, in which case all entitlement to 
reimbursement ceases while the employee is unable to provide the motor vehicle or a replacement. 
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(vi) It shall be open to the employer or the employee representative to elect to waive the requirement that 
an employee supply and maintain a motor vehicle for use on official business, but three months' 
written notice of the intention so to do shall be given to the employee concerned. 

(3) Allowance for Employees Relieving Employees Subject to Subclause (2) 
(a) An employee not required to supply and maintain a motor vehicle as a term of employment who is required to 

relieve an employee required to supply and maintain a motor vehicle as a term of employment shall be 
reimbursed all expenses incurred in accordance with the appropriate rates set out in Part A of Schedule D for 
all journeys travelled on official business and approved by the employer or an authorised employee where the 
employee is required to use his/her vehicle on official business whilst carrying out the relief duties. 

(b) For the purposes of paragraph (a) of this subclause an employee shall be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in Part A of Schedule D for the distance travelled from the 
employee's residence to place of duty and the return distance travelled from place of duty to residence except 
on a day where the employee travels direct from residence to headquarters and return and is not required to use 
the vehicle on official business during the day. 

(c) Where an employee, in the course of a journey travels through two or more separate areas, reimbursement shall 
be made at the appropriate rate applicable to each of the areas traversed as set out in Part A of Schedule D. 

(d) For the purposes of this subclause the allowance provided in subclause (2)(b)(iii) and (iv) shall not apply. 
(4) Allowance for Other Employees Using Vehicle on Official Business 

(a) An employee who is not required to supply and maintain a motor vehicle for use then travelling on official 
business as a term of employment, but when requested by the employer or an authorised employee, voluntarily 
consents to use the vehicle and who is not in receipt of an allowance provided by subclause (6) shall, for 
journeys travelled on official business approved by the employer or an authorised employee be reimbursed all 
expenses incurred in accordance with the appropriate rates set out in Parts B and C of Schedule D. 

(b) For the purpose of paragraph (a) of this subclause an employee shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance between the employee's residence and headquarters and the return 
distance from headquarters to residence. 

(c) Where an employee in the course of a journey travels through two or more separate areas, reimbursement shall 
be made at the appropriate rate applicable to each of the areas traversed as set out in Part B of Schedule D. 

(5) Allowance for Towing Employer's Caravan or Trailer 
In the case where employees are required to tow employer's caravans on official business, the additional rate shall be 6.5 
cents per kilometre.  When an employer's trailer is towed on official business the additional rate shall be 3.5 cents per 
kilometre. 

(6) Commuted Allowance 
The employer may authorise a commuted amount for reimbursement of costs for motor vehicles or any other conveyance 
belonging to an employee. 

(7) Increase of Inadequate Rates 
The employer may increase the rates prescribed by this subclause in any case in which it is satisfied that they are 
inadequate. 
Special Conditions: Notwithstanding the provisions of this clause where the cost of vehicles and petrol increase or 
decrease such that a corresponding increase or decrease in the allowance provided for a vehicle over 1600cc in the 
metropolitan area would amount to 0.1 of a cent or greater then the parties agree that the allowance shall be increased or 
decreased accordingly. 

3. Schedule D - Motor Vehicle Allowances:  Delete this schedule and insert the following in lieu thereof: 

PART A - MOTOR CAR 
Requirement to Supply and Maintain a Motor Car - 

 
Area and Details Engine Displacement (in Cubic Centimetres) 
 
Rate per kilometre Over 2600cc Over 1600cc 1600cc & 
  -2600cc Under 
_______________________________________________________________________________________ 
Metropolitan Area    
First 4000 kilometres 149.7 126.6 102.2 
Over 4000 - 8000 kilometres 61.7 52.7 44.0 
Over 8000 - 16000 kilometres 32.4 28.1 24.6 
Over 16000 kilometres 34.0 28.8 24.7 
South West Land Division    
First 4000 kilometres 154.3 130.9 106.4 
Over 4000 - 8000 kilometres 64.0 54.8 46.0 
Over 8000 - 16000 kilometres 33.9 29.4 25.8 
Over 16000 kilometres 35.2 29.7 25.5 
North of 23.5° South Latitude    
First 4000 kilometres 170.9 145.4 118.9 
Over 4000 - 8000 kilometres 70.3 60.2 50.7 
Over 8000 - 16000 kilometres 36.7 31.9 28.0 
Over 16000 kilometres 36.3 30.6 26.3 
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PART A - MOTOR CAR—continued 

Requirement to Supply and Maintain a Motor Car - 
 
Area and Details Engine Displacement (in Cubic Centimetres) 
 
Rate per kilometre Over 2600cc Over 1600cc 1600cc & 
  -2600cc Under 
Rest of State    
First 4000 kilometres 159.2 134.8 109.2 
Over 4000 - 8000 kilometres 66.0 56.4 47.2 
Over 8000 - 16000 kilometres 34.9 30.2 26.5 
Over 16000 kilometres 35.7 30.1 25.9 
_______________________________________________________________________________________ 

PART B - MOTOR CAR 
Voluntary Use of a Motor Car - 

 
Area and Details Engine Displacement (in Cubic Centimetres) 

_______________________________________________________________________________________ 
Rate per kilometre Over 2600cc Over 1600cc 1600cc & 
  -2600cc Under 
_______________________________________________________________________________________ 
Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5° South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 
_______________________________________________________________________________________ 

PART C  - MOTOR CYCLE 
Voluntary Use of a Motor Cycle - 

 
Distance Travelled During    
a Year on Official Business  Rate c/km  

_______________________________________________________________________________________ 
Rate per kilometre  23.9  
_______________________________________________________________________________________ 

 

2004 WAIRC 11463 
HOSPITAL SALARIED OFFICERS (JOONDALUP HEALTH CAMPUS) AWARD 1996 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
 -v- 
 MAYNE NICKLESS LIMITED OPERATING AS JOONDALUP HEALTH 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER THURSDAY, 13 MAY 2004 
FILE NO APPLICATION 331 OF 2004 
CITATION NO. 2004 WAIRC 11463 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Joondalup Health Campus) Award 1996 (No. A 1 of 1996) be varied in accordance 
with the following Schedule and that such variation shall have effect on and from the 10th day of May 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 
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SCHEDULE 
Schedule A - Named Parties to the Award:  Delete this Schedule and insert the following in lieu thereof: 
Health Services Union of Western Australia (Union of Workers)  
8 Coolgardie Terrace 
PERTH WA 6000 

Mayne Nickless Limited, ACN 004 073 410 
Operating as Joondalup Health Campus 
255 St. George's Terrace 
PERTH WA 6000 

 

2004 WAIRC 11452 
HOSPITAL SALARIED OFFICERS (NURSING HOMES) AWARD 1976 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
 -v- 
 BASSENDEAN NURSING HOME AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER THURSDAY, 13 MAY 2004 
FILE NO APPLICATION 332 OF 2004 
CITATION NO. 2004 WAIRC 11452 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Nursing Homes) Award 1976 (No. R 18 of 1974 & R 19 of 1974) be varied in 
accordance with the following Schedule and that such variation shall have effect on and from the 10th day of May 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 7. – Membership:  Delete this clause and insert the following in lieu thereof: 
(1) In this clause - 

"the union" means the Health Services Union of Western Australia (Union of Workers). 
"Unionist" means a worker who is a member of the union; 
"non-unionist" means a worker who is not a member of the union. 
Subclauses (2)(3)(4)(5) & (6) deleted by section 88 (3) of the Acts Amendment and Repeal (Industrial Relations) Act 
(No.2) 1984. 

2. Schedule A - Named Union Party:  Delete this schedule and insert the following in lieu thereof: 
Health Services Union of Western Australia (Union of Workers) is a named party to this Award 

 

2004 WAIRC 11681 
HOSPITAL SALARIED OFFICERS (NURSING HOMES) AWARD 1976 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
 -v- 
 BASSENDEAN NURSING HOME AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER TUESDAY, 8 JUNE 2004 
FILE NO APPLICATION 517 OF 2004 
CITATION NO. 2004 WAIRC 11681 
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Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Ms M Kuhne on behalf of the Brightwater Care Group (Inc) and 
there being no appearance on behalf of the other respondents, the Commission, pursuant to the powers conferred under the 
Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Nursing Homes) Award 1976 (No. R 18 of 1974 and R 19 of 1974) be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period 
commencing on or after the 4th day of June 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 18. - Motor Vehicle Allowances:  

A. Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Allowance for Towing Employer's Caravan or Trailer. 

In the cases where employees are required to tow employer's caravans on official business, the additional rate shall be 6.5 
cents per kilometre.  When an employer's trailer is towed on official business the additional rate shall be 3.5 cents per 
kilometre. 
B. Delete subclause (7) of this clause and insert the following in lieu thereof: 

(7) Requirement to Supply and Maintain a Motor Vehicle 

 Rate (cents) per kilometre 
Area  Details Engine Displacement (in cubic centimetres) 

 Over 2600cc Over1600cc 1600cc 
  to 2600cc and under 
Metropolitan Area    
First 4000 kilometres 149.7 126.6 102.2 
Over 4000 up to 8000 kms 61.7 52.7 44.0 
Over 8000 up to 16000 kms 32.4 28.1 24.6 
Over 16000 kms 34.0 28.8 24.7 
South West Land Division    
First 4000 kilometres 154.3 130.9 106.4 
Over 4000 up to 8000 kms 64.0 54.8 46.0 
Over 8000 up to 16000 kms 33.9 29.4 25.8 
Over 16000 kms 35.2 29.7 25.5 
North of 23.5° South Latitude    
First 4000 kilometres 170.9 145.4 118.9 
Over 4000 up to 8000 kms 70.3 60.2 50.7 
Over 8000 up to 16000 kms 36.7 31.9 28.0 
Over 16000 kms 36.3 30.6 26.3 
Rest of State    
First 4000 kilometres 159.2 134.8 109.2 
Over 4000 up to 8000 kms 66.0 56.4 47.2 
Over 8000 up to 16000 kms 34.9 30.2 26.5 
Over 16000 kms 35.7 30.1 25.9 
    

C. Delete subclause (8) of this clause and insert the following in lieu thereof: 
(8) Voluntary Use of a Motor Vehicle 

Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5° South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 
D. Delete subclause (9) of this clause and insert the following in lieu thereof: 

(9) Voluntary Use of a Motor Cycle 

Distance Travelled During a Year on Official 
Business 

Rate  
Cents per kilometre 

 
All areas of the State 23.9 
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2004 WAIRC 11464 
HOSPITAL SALARIED OFFICERS (PRIVATE HOSPITALS) AWARD, 1980 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
 -v- 
 ATTADALE HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER THURSDAY, 13 MAY 2004 
FILE NO APPLICATION 333 OF 2004 
CITATION NO. 2004 WAIRC 11464 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Private Hospitals) Award, 1980 (No. R 28 of 1977) be varied in accordance with the 
following Schedule and that such variation shall have effect on and from the 10th day of May 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 3. - Scope:  Delete subclause (2) and insert the following in lieu thereof: 
(2)  Subject to Clause 1. - Title of this Award, this award shall not apply to employees and employers bound by awards to 

which at the date of this award the Health Services Union of Western Australia (Union of Workers) is a party. 
2. Schedule A - Named Union Party:  Delete this schedule and insert the following in lieu thereof: 

Health Services Union of Western Australia (Union of Workers) is a named party to this Award 

 

2004 WAIRC 11684 
HOSPITAL SALARIED OFFICERS (PRIVATE HOSPITALS) AWARD, 1980 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
 -v- 
 ATTADALE HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER TUESDAY, 8 JUNE 2004 
FILE NO APPLICATION 515 OF 2004 
CITATION NO. 2004 WAIRC 11684 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Ms M Kuhne on behalf of the respondents, and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Private Hospitals) Award, 1980 (No. R 28 of 1977) be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 4th day of June 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 20. - Motor Vehicle Allowances:  

A. Delete subclause (4) of this clause and insert the following in lieu thereof: 
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(4) Allowance for Towing Employer's Caravan or Trailer 
In the cases where employees are required to tow employer's caravans on official business, the additional rate shall be 6.5 
cents per kilometre.  When an employer's trailer is towed on official business the additional rate shall be 3.5 cents per 
kilometre. 

B. Delete subclause (7) of this clause and insert the following in lieu thereof: 
(7) Requirement to Supply and Maintain a Motor Vehicle 

 Rate (cents) per kilometre 
Area  Details Engine Displacement (in cubic centimetres) 

 Over 2600cc Over1600cc 1600cc 
  to 2600cc and under 
Metropolitan Area    
First 4000 kilometres 149.7 126.6 102.2 
Over 4000 up to 8000 kms 61.7 52.7 44.0 
Over 8000 up to 16000 kms 32.4 28.1 24.6 
Over 16000 kms 34.0 28.8 24.7 
South West Land Division    
First 4000 kilometres 154.3 130.9 106.4 
Over 4000 up to 8000 kms 64.0 54.8 46.0 
Over 8000 up to 16000 kms 33.9 29.4 25.8 
Over 16000 kms 35.2 29.7 25.5 
North of 23.5° South Latitude    
First 4000 kilometres 170.9 145.4 118.9 
Over 4000 up to 8000 kms 70.3 60.2 50.7 
Over 8000 up to 16000 kms 36.7 31.9 28.0 
Over 16000 kms 36.3 30.6 26.3 
Rest of State    
First 4000 kilometres 159.2 134.8 109.2 
Over 4000 up to 8000 kms 66.0 56.4 47.2 
Over 8000 up to 16000 kms 34.9 30.2 26.5 
Over 16000 kms 35.7 30.1 25.9 

C. Delete subclause (8) of this clause and insert the following in lieu thereof: 
(8) Voluntary Use of a Motor Vehicle 

Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5° South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 

D. Delete subclause (9) of this clause and insert the following in lieu thereof: 
(9) Voluntary Use of a Motor Cycle 

Distance Travelled During a Year on Official 
Business 

Rate  
Cents per kilometre 

All areas of the State 23.9 

 

2004 WAIRC 11450 
HOSPITAL SALARIED OFFICERS (SILVER CHAIN) AWARD, 1980 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

 -v- 
 SILVER CHAIN 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER THURSDAY, 13 MAY 2004 
FILE NO APPLICATION 336 OF 2004 
CITATION NO. 2004 WAIRC 11450 
 
 
Result Award varied 
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Order 

HAVING heard Mr G Bucknall on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Silver Chain) Award, 1980 (No. R 38 of 1978) be varied in accordance with the 
following Schedule and that such variation shall have effect on and from the 10th day of May 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 6. - Right of Entry: Delete this clause and insert the following in lieu thereof: 

Consistent with the terms of the Labour Relations Legislation Amendment Act 1997 and S.23(3)(c)(iii) of the Industrial Relations 
Act a representative of the Union shall not exercise the rights under this clause with respect to entering any part of the premises of 
the employer unless the employer is the employer, or former employer of a member of the Union. 

A duly accredited representative of the Health Services Union of Western Australia (Union of Workers) shall be permitted to 
interview any worker covered by this award on legitimate Union business on the premises of the employer during the recognized 
meal interval of the worker, provided this permission shall not be exercised more than once in any week without the consent of the 
employer, and provided further that the duly accredited representative shall notify the employer beforehand of this intention to 
exercise his rights under this clause. 

2. Schedule A - Named Union Party: Delete this schedule and insert the following in lieu thereof: 

Health Services Union of Western Australia (Union of Workers) is a named party to this Award. 

 

2004 WAIRC 11686 
HOSPITAL SALARIED OFFICERS (SILVER CHAIN) AWARD, 1980 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

 -v- 
 SILVER CHAIN 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER TUESDAY, 8 JUNE 2004 
FILE NO APPLICATION 519 OF 2004 
CITATION NO. 2004 WAIRC 11686 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Ms M Kuhne on behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Silver Chain) Award, 1980 (No. R 38 of 1978) be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 4th day of June 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 

1. Clause 18. - Motor Vehicle Allowances:  

A. Delete subclause (4) of this clause and insert the following in lieu thereof: 

(4) Allowance for Towing Employer's Caravan or Trailer 

In the cases where employees are required to tow employer's caravans on official business, the additional rate shall be 6.5 
cents per kilometre.  When an employer's trailer is towed on official business the additional rate shall be 3.5 cents per 
kilometre. 

B. Delete subclause (7) of this clause and insert the following in lieu thereof: 

(7) Requirement to Supply and Maintain a Motor Vehicle 
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 Rate (cents) per kilometre 

Area  Details Engine Displacement (in cubic centimetres) 
 Over 2600cc Over1600cc 1600cc 
 to 2600cc and under  
Metropolitan Area    
First 4000 kilometres 149.7 126.6 102.2 
Over 4000 up to 8000 kms 61.7 52.7 44.0 
Over 8000 up to 16000 kms 32.4 28.1 24.6 
Over 16000 kms 34.0 28.8 24.7 
South West Land Division    
First 4000 kilometres 154.3 130.9 106.4 
Over 4000 up to 8000 kms 64.0 54.8 46.0 
Over 8000 up to 16000 kms 33.9 29.4 25.8 
Over 16000 kms 35.2 29.7 25.5 
North of 23.5° South Latitude    
First 4000 kilometres 170.9 145.4 118.9 
Over 4000 up to 8000 kms 70.3 60.2 50.7 
Over 8000 up to 16000 kms 36.7 31.9 28.0 
Over 16000 kms 36.3 30.6 26.3 
Rest of State    
First 4000 kilometres 159.2 134.8 109.2 
Over 4000 up to 8000 kms 66.0 56.4 47.2 
Over 8000 up to 16000 kms 34.9 30.2 26.5 
Over 16000 kms 35.7 30.1 25.9 

C. Delete subclause (8) of this clause and insert the following in lieu thereof: 
(8) Voluntary Use of a Motor Vehicle 

Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5° South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 

D. Delete subclause (9) of this clause and insert the following in lieu thereof: 
(9) Voluntary Use of a Motor Cycle 

Distance Travelled During a Year on Official 
Business 

Rate  
Cents per kilometre 

All areas of the State 23.9 

 

2004 WAIRC 11458 
HOSPITAL SALARIED OFFICERS (WORKPOWER) AWARD OF 1996 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
 -v- 
 WORKPOWER 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER THURSDAY, 13 MAY 2004 
FILE NO APPLICATION 337 OF 2004 
CITATION NO. 2004 WAIRC 11458 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Workpower) Award of 1996 (No. A 8 of 1996) be varied in accordance with the 
following Schedule and that such variation shall have effect on and from the 10th day of May 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 5. - Definitions:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) "The Union" shall mean the Health Services Union of Western Australia (Union of Workers). 
2. Schedule A - Parties to the Award:  Delete this schedule and insert the following in lieu thereof: 
Health Services Union of Western Australia (Union of Workers) is a named party to this Award. 
Employer: Workpower Incorporated 

 

2004 WAIRC 11537 
EXEMPTION PURSUANT TO CLAUSE 49(6) OF THE HOTEL & TAVERN WORKERS' AWARD 1978 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JARRAH PARK PTY LTD 

APPLICANT 
 -v- 
 AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
RESPONDENT 

CORAM COMMISSIONER J L HARRISON 
DATE OF ORDER FRIDAY, 21 MAY 2004 
FILE NO/S APPLICATION 254 OF 2004 
CITATION NO. 2004 WAIRC 11537 
 
 
Result Application for exemption from award provision granted 
Representation 
Applicant Mr P Brunner (of counsel) 
Respondent Mr J Winters (of counsel) 
 
 

Order 
WHEREAS this is an application pursuant to the Industrial Relations Act 1979 (“the Act”) to vary the general severance pay 
entitlements in Clause 49 – Redundancy subclause (3) of the Hotel and Tavern Workers’ Award, 1978 (No R 31 of 1977) (“the 
Award”) as provided by Clause 49(6) of the Award; and 
WHEREAS the schedules to the application set out in detail the circumstances that gave rise to this application being lodged; and 
WHEREAS on 12 May 2004 the Commission conducted a conference between the parties pursuant to s32 of the Act; and 
WHEREAS the Commission was advised by the applicant that 180 employees who were employed by the applicant at the time of 
lodging this application and who are covered by the terms and conditions of the Award have been offered suitable alternative 
employment with Narymal Pty Ltd in that they have been offered employment: 

a) in the same position; 
b) on the same terms and conditions; 
c) that is deemed continuous despite the change of employer identity; 
d) that preserves their accrued entitlements; 
e) that preserves their service with the applicant for the purpose of calculations of service based entitlements;  
f) that provides no break in their employment status; and 

WHEREAS the respondent advised the Commission that it met with its members and also had discussions with employees eligible 
to be members about the intent and ramifications of this application; and  
WHEREAS subsequent to these discussions the respondent consented to the exemption being sought by the applicant; and 
WHEREAS the Commission formed the view that as there was agreement between the parties in relation to the exemption sought 
by the applicant; and  
FURTHER that as suitable alternative employment has been found for all employees the subject of this application the Commission 
is of the view that in the circumstances an order should issue granting an exemption to the applicant from paying severance as 
prescribed in Clause 49(3) of the Award to the applicant’s employees who have been offered employment with Narymal Pty Ltd; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Act, and by consent, hereby Orders: 

THAT Jarrah Park Pty Ltd is exempt from paying severance pay as prescribed in Clause 49(3) of the Hotel and Tavern 
Workers’ Award, 1978 (No R 31 of 1977) to those of its employees who were covered by the Award, who were employed 
as at 29 February 2004 and who were provided with suitable alternative employment with Narymal Pty Ltd as at 1 March 
2004. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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2004 WAIRC 11503 
MATILDA BAY BREWING COMPANY LIMITED ENTERPRISE AWARD 1994 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 
APPLICANT 

 -v- 
 MATILDA BAY BREWING CO LTD AND ANOTHER  

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE OF ORDER MONDAY, 17 MAY 2004 
FILE NO APPLICATION 1056 OF 2003 
CITATION NO. 2004 WAIRC 11503 
 
 
Result Award varied 
Representation 
Applicant Mr J Mossenton on behalf of the AFMEPKIU 
Respondent Mr P Robertson as agent on behalf of Matilda Bay Brewing Co Ltd 
 Mr R Murphy on behalf of the BBEIU 
 
 

Order 
HAVING heard Mr J Mossenton on behalf of the applicant and Mr P Robertson on behalf of Matilda Bay Brewing Co Ltd and Mr 
R Murphy on behalf of the Breweries and Bottleyards Employees’ Industrial Union of Workers of Western Australia, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Matilda Bay Brewing Company Limited Enterprise Award 1994 as varied, be further varied in accordance 
with the following Schedule and that such variation shall have effect from the beginning of the first pay period 
commencing on or after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

SCHEDULE 

1. Clause 7. – Interim Pay Structure and Allowances:  Delete this clause and insert in lieu thereof the following: 
7. - INTERIM PAY STRUCTURE AND ALLOWANCES 

(1) Pay Structure 
 Matilda Bay will have a single yearly base rate of pay excluding overtime, consisting of the following components. 

(a) Existing Operators   
 Base  $ 
  456.29 x 52 = 23727 
  E.A. increase = 1149 
  (As per subclause (1)(e)(i) of this clause)   
 Shortfall   
  5% of base x 52 = 1187 
  Service Element   
  13.39 x 52 = 696 
  Annual Leave Loading, Christmas Bonus   
  456.29 x 4 (7.69% of base) = 1825 
 A.S.N.A.  6521 
   -------------- 
  Yearly Base Rate  35105 
   ======== 

 
(b) Existing Tradespersons   
 Base  $ 
  538.82 x 52 = 28019 
  E.A. inc = 1357 
   (As per subclause (1)(e)(i) of this clause)   
 Shortfall   
  5% of base x 52 = 1401 
  Service Element   
  13.39 x 52 = 696 
  Annual Leave Loading, Christmas Bonus   
  538.82 x 4 (7.69% of base) = 2155 
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 A.S.N.A.  6416 
   ------------ 
  Yearly Base Rate  40044 
   ======= 

(c) Interim Acting Team Leaders' Rate 
Acting Team Leaders will have their base rate increased by 6% for the period they acted as team leaders.  This 
arrangement will remain in place until the skills based pay structure and the modular training system are 
developed and implemented. 

(d) The above are the rates around which the classification structure will be built.  Progression through the pay 
structure will be as detailed in Clause 6. - Skills Formation and Career Development of this Award. 

(e) The total Award increases provided for consist of: 
(i) 4.5% from 1 August 1993. 
(ii) 3% from 1 August 1994 subject to paragraph (g) of this subclause. 

(f) The yearly rate came into effect from 15 September 1993. 

(g) The 3% increase detailed in paragraph (e) of this subclause is based on the successful implementation and 
operation of a system of key performance indicators, which will be in place by July 1994 or earlier. 
These indicators will be established by the Joint Consultative Committee. 
The amount of such increase is detailed in paragraphs (a) and (b) of this subclause. 

(2) Allowances 

(a) An employee who holds a current certificate of first aid (as agreed between the parties), and is allocated first aid 
duties shall be paid an allowance of $11.80 per week. 

(b) Overtime meal allowance - $9.50. 

(c) Tool allowance - $10.60 per week to those employees required to provide their own tools in relation to 
exercising their trade skills. 

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated Safety 
Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees since 
1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an industrial 
agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

 

2004 WAIRC 11456 
SALARIED OFFICERS (ASSOCIATION FOR THE BLIND OF WESTERN AUSTRALIA) AWARD, 1995 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
 -v- 
 ASSOCIATION FOR THE BLIND OF WESTERN AUSTRALIA INCORPORATED. 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER THURSDAY, 13 MAY 2004 
FILE NO APPLICATION 327 OF 2004 
CITATION NO. 2004 WAIRC 11456 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Salaried Officers (Association for the Blind of Western Australia) Award, 1995 (No. A 5 of 1995) be varied in 
accordance with the following Schedule and that such variation shall have effect on and from the 10th day of May 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 5. - Definitions:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) "Union" means the Health Services Union of Western Australia (Union of Workers). 
2. Schedule A - Named Union Party:  Delete this schedule and insert in lieu thereof the following: 
Health Services Union of Western Australia (Union of Workers) is a named party to this Award. 

 

2004 WAIRC 11462 
SALARIED OFFICERS (PARAPLEGIC-QUADRAPLEGIC ASSOCIATION) AWARD, 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
 -v- 
 QUADRAPLEGIC CENTRE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER THURSDAY, 13 MAY 2004 
FILE NO APPLICATION 334 OF 2004 
CITATION NO. 2004 WAIRC 11462 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Salaried Officers (Paraplegic-Quadriplegic Association) Award, 1988 (No. A 17 of 1986) be varied in 
accordance with the following Schedule and that such variation shall have effect on and from the 10th day of May 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 4. - Definitions: Delete the Definition of Union and insert the following in lieu thereof: 
"Union" means the Health Services Union of Western Australia (Union of Workers). 
2. Schedule A - Named Union Party: Delete this schedule and insert the following in lieu thereof : 
Health Services Union of Western Australia (Union of Workers) is a named party to this Award 

 

AWARDS/AGREEMENTS—Application for variation of— 
No variation resulting— 

2004 WAIRC 11511 
BUILDING TRADES (CONSTRUCTION) AWARD 1987, NO. R 14 OF 1978 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
 -v- 
 ADSIGNS PTY LTD & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE OF ORDER MONDAY, 17 MAY 2004 
FILE NO. APPLICATION 1844 OF 2003 
CITATION NO. 2004 WAIRC 11511 
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Result Application to vary the Building Trades (Construction) Award 1987 discontinued. 
Representation 
Applicant Ms L Dowden 
Respondents Mr K Richardson (on behalf of the Master Builders' Association of WA) 

Mr K Dwyer (as agent) 
 
 

Order 
WHEREAS this is an application pursuant to the Industrial Relations Act 1979; and 
WHEREAS on the 12 May 2004, the Applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, hereby orders: 

THAT the application be and is hereby discontinued by leave. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 

 

2004 WAIRC 11645 
METROPOLITAN TEACHING HOSPITALS - SALARIES AND CONDITIONS OF SERVICE  

AWARD 1986 (MEDICAL OFFICERS) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE WESTERN AUSTRALIAN BRANCH OF THE AUSTRALIAN MEDICAL ASSOCIATION 
INCORPORATED 

APPLICANT 
 -v- 
 BOARD OF MANAGEMENT OF ROYAL PERTH HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE OF ORDER WEDNESDAY, 2 JUNE 2004 
FILE NO P 28 OF 1995 
CITATION NO. 2004 WAIRC 11645 
 
 
Result Application for award variation discontinued  
 
 

Order 
WHEREAS this is an application to vary the Metropolitan Teaching Hospitals – Salaries and Conditions of Service Award 1986 
(Medical Officers) (No. PSAA 18 of 1986); and 
WHEREAS on Friday, the 28th day of May 2004, applicant filed a Notice of Discontinuance in respect of the application;  
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

2004 WAIRC 11646 
METROPOLITAN TEACHING HOSPITALS - SALARIES AND CONDITIONS OF SERVICE  

AWARD 1986 (MEDICAL OFFICERS) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE WESTERN AUSTRALIAN BRANCH OF THE AUSTRALIAN MEDICAL ASSOCIATION 
INCORPORATED 

APPLICANT 
 -v- 
 BOARD OF MANAGEMENT OF ROYAL PERTH HOSPITAL AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE OF ORDER WEDNESDAY, 2 JUNE 2004 
FILE NO P 35 OF 1995 
CITATION NO. 2004 WAIRC 11646 
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Result Application for award variation discontinued  
 
 

Order 
WHEREAS this is an application to vary the Metropolitan Teaching Hospitals – Salaries and Conditions of Service Award 1986 
(Medical Officers) (No. PSAA 18 of 1986); and 
WHEREAS on Friday, the 28th day of May 2004, applicant filed a Notice of Discontinuance in respect of the application;  
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

2004 WAIRC 11643 
WESTERN AUSTRALIAN STATE PUBLIC HOSPITALS, MEDICAL PRACTITIONERS AWARD 1987 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE WESTERN AUSTRALIAN BRANCH OF THE AUSTRALIAN MEDICAL ASSOCIATION 

INCORPORATED 
APPLICANT 

 -v- 
 BOARD OF MANAGEMENT OF ROYAL PERTH HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE OF ORDER WEDNESDAY, 2 JUNE 2004 
FILE NO P 29 OF 1995 
CITATION NO. 2004 WAIRC 11643 
 
 
Result Application for award variation discontinued  
 
 

Order 
WHEREAS this is an application to vary the Western Australian State Public Hospitals, Medical Practitioners’ Award 1987 (No. 
PSAA 19 of 1986); and 
WHEREAS on Friday, the 28th day of May 2004, applicant filed a Notice of Discontinuance in respect of the application;  
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

2004 WAIRC 11644 
WESTERN AUSTRALIAN STATE PUBLIC HOSPITALS, MEDICAL PRACTITIONERS’ AWARD 1987  

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE WESTERN AUSTRALIAN BRANCH OF THE AUSTRALIAN MEDICAL ASSOCIATION 

INCORPORATED 
APPLICANT 

 -v- 
 BOARD OF MANAGEMENT OF ROYAL PERTH HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE OF ORDER WEDNESDAY, 2 JUNE 2004 
FILE NO P 34 OF 1995 
CITATION NO. 2004 WAIRC 11644 
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Result Application for award variation discontinued  
 
 

Order 
WHEREAS this is an application to vary the Western Australian State Public Hospitals, Medical Practitioners’ Award 1987 (No. 
PSAA 19 of 1986); and 
WHEREAS on Friday, the 28th day of May 2004, applicant filed a Notice of Discontinuance in respect of the application;  
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

AWARDS/AGREEMENTS—Interpretation of— 
2004 WAIRC 11527 

CULTURAL CENTRE AWARD 1987 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS’ UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
 -v- 
 THE LIBRARY BOARD OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
DATE OF ORDER WEDNESDAY, 19 MAY 2004 
FILE NO APPLICATION 173 OF 2004 
CITATION NO. 2004 WAIRC 11527 
 
 
Result Application Dismissed 
 
 

Order 
WHEREAS this is an application for an interpretation of the Cultural Centre Award 1987 (No. A 28 of 1988) pursuant to Section 
46 of the Industrial Relations Act 1979; and 
WHEREAS this application was listed for hearing and determination on the 10th day of May 2004; and 
WHEREAS on the 7th day of May 2004, the Applicant advised the Commission that the parties had reached agreement in respect of 
the application and requested that the hearing date be vacated and the Respondent agreed to the request; and 
WHEREAS the hearing date was vacated; and 
WHEREAS on the 17th day of May 2004, the Applicant filed a Notice of Discontinuance in respect of the application;  
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 

AGREEMENTS—Industrial—Retirements from— 
NOTICE 

RAILCAR DRIVERS AND DRIVER PASSENGER SERVICE (URBAN AND COUNTRY PASSENGER)  
AGREEMENT 2002 NO. AG 145 OF 2003 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. 690 of 2004 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of Retirement from Industrial Agreement 
in accordance with section 41(7) of the said Act 
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The Australian Rail Tram and Bus Union of Employees W.A Branch will cease to be a party to the Railcar Drivers and Driver 
Passenger Services (Urban and Country Passenger) Enterprise Agreement 2002 on and from the 1 July 2004. 
Dated at Perth this 20 May 2004. 

J. SPURLING, 
 Registrar. 

 

CANCELLATIONS OF AWARDS/AGREEMENTS/ 
RESPONDENTS— 

2004 WAIRC 11663 
MATERIALS TESTING EMPLOYEES' AWARD, 1984 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
 ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE THURSDAY, 3 JUNE 2004 
FILE NO/S APPLICATION 750 OF 2004 
CITATION NO. 2004 WAIRC 11663 
 
 
Result Order issued 
 
 

Order 
HAVING READ and considered the documents relating to this matter and there being no party desiring to be heard in opposition 
thereto; 
NOW WHEREAS being satisfied that the requirements of the Industrial Relations Act, 1979 have been complied with, I the 
undersigned, Chief Commissioner of the Western Australian Industrial Relations Commission, acting on my own motion pursuant 
to the powers contained in section 47 of the Industrial Relations Act, 1979 do and hereby Order and declare; 

THAT from the date of this Order the following employer will be struck out of the schedule of respondents, to the 
Materials Testing Employees’ Award, 1984 No. A5 of 1982 namely – 

Oilfield Inspection Services (Australia) Pty Ltd 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 11352 
PRINTING (GOVERNMENT) AWARD, 1990 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GOVERNMENT PRINTER 

APPLICANT 
 -v- 
 THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 
RESPONDENT 

CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE OF ORDER WEDNESDAY, 5 MAY 2004 
FILE NO APPLICATION 1309 OF 2003 
CITATION NO. 2004 WAIRC 11352 
 
 
Result Application to cancel Award discontinued. 
 
 

Order 
WHEREAS on 2 September 2003 the applicant lodged an application to cancel the Printing (Government) Award 1990 in the 
Western Australian Industrial Relations Commission ; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 5 May 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 
 THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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PUBLIC SERVICE ARBITRATOR—Matters dealt with— 
2004 WAIRC 11155 

RETURN TO WORK AND SICK LEAVE ENTITLEMENTS 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

 -v- 
 DIRECTOR GENERAL, DEPARTMENT OF CULTURE AND THE ARTS 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE THURSDAY, 15 APRIL 2004 
FILE NO PSACR 20 OF 2003 
CITATION NO. 2004 WAIRC 11155 
 
 
Catchwords Termination of employment – Employee has two concurrent contracts of employment with the 

employer - Employee certified fit for light duties but directed not to attend for work - Agreement 
reached under Workers’ Compensation (Conciliation and Review) - Whether workers’ compensation 
payments cover the employer’s entire obligations - No entitlement demonstrated for payment for 
hours certified fit for light duties but directed not to attend for work over and above workers’ 
compensation payments - Order for payment of penalties issued – Workers’ Compensation and 
Rehabilitation Act 1981 (WA) s 18. 

Result Order for payment of penalties 
Representation 
Applicant Ms J van den Herik (by way of written submissions) 
Respondent Mr D Shallue (by way of written submissions) 
 
 

Supplementary Reasons for Decision 
1 In 28 July 2003, I issued the following Declaration and Orders: 

“Declares: 
THAT in bringing an end to the contractual arrangements between itself and Mr Michael Gregg in respect of his 
employment at the Library Bookshop on 24 April 2003, the respondent has acted unfairly. 
Orders: 
1. THAT the parties shall treat the employment contract between Mr Gregg and the respondent as having been in 

place until 24 April 2003. 
2. THAT the parties confer as to: 

(a) whether payment for the hours of work for which Mr Gregg was certified fit for light duties but was 
directed not to attend for work until he received a medical clearance falls within the workers’ 
compensation payment system or falls to the respondent; and 

(b) the hours of work for which Mr Gregg was certified by his medical practitioner as being fit for light 
duties for which he was available and has not already been paid, with a view to the respondent paying 
Mr Gregg for those hours, should the obligation for payment fall to the respondent. 

3. THAT the parties shall report back to the Commission within 14 days of the date of this order as to their 
discussions regarding Order 2. above.” 

2 Over a number of months, the parties conferred, and a number of conferences were convened.  Ultimately, agreement could not 
be reached on the remaining issues identified within the Orders.   

3 The parties then sought that the matter be determined on the basis of written submissions.  I have received those submissions 
and their respective attachments which are to be treated as being submissions and exhibits for the purposes of these reasons. 

4 The applicant seeks that the following question be determined: 
“That having regard to section 26 of the Industrial Relations Act 1979 it is fair that Mr Gregg be paid 69.5 hours at 14.21 
per hour, a total of $987.60, in lieu of his entitlement to pay for those hours he was certified fit for duties and directed by 
the employer not to attend work.” 

5 The applicant’s submission is that Mr Gregg ought be paid an amount of $987.60 for the period he was fit for light duties but 
was directed not to attend for work at the book shop at the State Library.  This is on the basis that the applicant says that Mr 
Gregg’s hours at the WA Maritime Museum were 40 per fortnight from 30 July 2002, but that his contracted hours steadily 
increased over time to an average of 64 per fortnight from mid January 2002.   

6 Mr Gregg was separately contracted for 35 hours per fortnight as a book sales officer from 12 July 2002.  The total hours 
averaged 99 per fortnight.   

7 At a conciliation conference held under the Workers’ Compensation (Conciliation and Review) Rules 1994 on 23 June 2003, 
agreement was reached between the parties, in that case being Michael Gregg and the Department of Culture and the Arts.  The 
Conciliation Certificate (Attachment 1 to the respondent’s submission), under the heading of outcome of conciliation, says as 
follows: 

“A conciliation conference was held on 23 June 2003. 
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The parties agreed that the rate of compensation payable to the worker would be as follows: 
For the first 4 weeks of incapacity at the rate of $850.00 per week and thereafter at the rate of $568.40 per week (40 hours 
at $14.21 per hour). 
On that basis, this application has been resolved.” 

8 The applicant says that the 40 hours per week for which agreement was reached is to be assumed to be 100 per cent for the 64 
hours per fortnight at the WA Maritime Museum, plus 16 of the 35 hours from the work at the State Library.  The applicant 
says that as the total of the two contracts was 99 hours, this leaves a shortfall of 19 hours.   

9 From 14 to 27 March 2003, there was a certificate which certified Mr Gregg was fit for 14 hours duty leaving a shortfall of 5 
hours.  From 28 March to 10 April 2003, there was a certificate certifying Mr Gregg fit for 15 hours duty, a shortfall of 4 
hours.  Between 11 April and 24 April 2003, Mr Gregg was certified fit for 25 hours.  There would be a surplus of 6 hours.  
Therefore, in the period 14 March 2003 to 24 April 2003, according to the applicant an amount of 69.5 hours is owed to Mr 
Gregg. 

10 I note that the application in this matter did not seek compensation as a remedy but rather sought very specific findings and 
conclusions as to Mr Gregg’s contractual entitlements.  The applicant seeks payment for the period when Mr Gregg was 
certified fit for work but was directed not to attend for work.  There is no claim for any form of compensation for unfairness in 
this matter but rather payment of hours not able to be worked.  However, the applicant appears to be claiming at least part of 
the justification for payment as relating to the unfair treatment of Mr Gregg.  These aspects of unfairness are characterised as 
being “not paying his workers’ compensation payments in a timely manner, failing to respond to his reasonable requests in a 
timely manner, not paying him his accrued leave entitlements from the previous Library contracts in a timely manner, and not 
paying his accrued entitlements for the disputed contract in a timely manner.”  In those circumstances the applicant says that it 
is fair that payment be made to Mr Gregg in the amount claimed.  These payments should include penalties for the hours Mr 
Gregg was certified fit for duty but on the direction of the respondent, did not work.  It also takes account of monies already 
received in workers’ compensation payments. 

11 On the other hand, the respondent says that no rosters were in place for the contract under which Mr Gregg was employed at 
the time that the arrangement came to an end, where for the purposes of calculation of entitlements the parties have assumed a 
roster of continuing arrangements in accordance with those which existed prior to 1 March 2003.  The respondent says that it is 
obliged to pay Mr Gregg at the appropriate rate for the duration of his workers’ compensation claim consistent with s.18 of the 
Workers’ Compensation and Rehabilitation Act 1981.  The respondent says that “to the extent that these agreed weekly 
amounts exceed the amounts paid to Mr Gregg by the respondent in respect of days actually worked each week, the respondent 
can make claim on the insurer for the balance.”  The respondent therefore says that the responsibility for payment of wages 
and/or workers’ compensation entitlements in these circumstances rests with the employer and that in this case payments have 
been made in accordance with the appropriate rates as agreed between the parties to the conciliation conference referred to 
earlier and that this has occurred.   

12 The respondent says that “it is not possible from an employee who is the subject of an accepted workers (sic) compensation 
claim to earn a greater amount than the agreed rate of compensation as the employee would need to be fully fit for duty and the 
workers (sic) compensation claim would cease (Mr Gregg was never certified fully fit for duty during the deemed contract 
period)”. 

13 The respondent accepts that the responsibility for the administration of the workers’ compensation arrangements rests with the 
employer.   

14 In respect of the hours of work for which Mr Gregg was certified fit for light duties and for which he has not already been paid, 
the respondent says that Mr Gregg has been compensated for the hours that he was certified fit for duty.  However, the 
respondent accepts that had Mr Gregg attended for work on the days that he would otherwise have been rostered, he would 
have been eligible to receive shift penalties pursuant to clause 17. – Shift Work Allowance of the Public Service Award 1992, 
and is prepared to honour that obligation.  As to the applicant’s contentions, the respondent says that Mr Gregg’s hours at the 
WA Maritime Museum remained as contracted.  They were 40 hours per fortnight.   

Conclusions 
15 There are a number of issues which have caused me concern in this matter.  The first is that I have already declared that the 

respondent unfairly brought the contract at the State Library to an end in circumstances which are described in my earlier 
reasons for decision.  The question that now arises is the payment, if any, which is due to Mr Gregg as a result of the 
circumstances.   

16 The issue which causes me most concern is that Mr Gregg had concurrent contracts with two separate sections of the 
respondent.  There has been very little put before me to enable me to draw proper conclusion as to the arrangements at the WA 
Maritime Museum such as they impact on Mr Gregg’s entitlement to payment in respect of his hours at the State Library.  I am 
unable to conclude that Mr Gregg’s contracted hours at the WA Maritime Museum were more than those set out in his contract 
of 40 hours per fortnight.  It may be that his hours increased on a regular basis but I am not sure that such increases would 
constitute a change to the contract.  Secondly, Mr Gregg was party to an agreement with the respondent in respect of his 
workers’ compensation claim.  That workers’ compensation claim appears to have been resolved on the basis of his being paid 
40 hours per week after the first 4 weeks and that this was resolved by agreement.  To assume that the 40 hours per week was 
to take account 100 per cent of his WA Maritime Museum working hours and that any hours to be allocated to his Library 
Shop work were to be those remaining would be to make an assumption that is not supported by any evidence.  There is simply 
nothing to suggest that that ought to be the manner in which the workers’ compensation agreement arrangement is to be 
interpreted as having been calculated. 

17 It does trouble me, though, that Mr Gregg has been disadvantaged because the respondent refused to allow his return to work 
when he was declared fit for light duties in the circumstances as I have described earlier.  The claim before me, as I have also 
noted earlier in these Reasons, was not based upon the aspect of unfairness in the treatment of Mr Gregg in the termination of 
the contract by way of compensation for that unfairness but was predicated only on the opportunities lost for him to earn 
income.  Unfortunately for Mr Gregg, the workers’ compensation system takes account of ordinary hours of work for most 
employees and in those circumstances the maximum of 40 hours per week agreed to within the workers’ compensation regime 
was appropriate.  However, for the Commission to award to Mr Gregg payment for additional hours when: 

1. he has reached agreement with the respondent in the circumstances for him to be paid 40 hours per week; and 
2. where it is not clear that the intention was to attribute 100 per cent to the WA Maritime Museum hours; 
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would require findings which I am unable to make based on what is before me.  There is no basis upon which I can conclude 
that the hours compensated for in that agreement were to be attributed as a priority to the WA Maritime Museum work rather 
than to the Library work. 

18 Accordingly, I am unable to conclude on the basis of equity, good conscience and the substantial merits that Mr Gregg is owed 
an amount on account of the hours he was unable to work.  Therefore, the amount which is owed to Mr Gregg is the amount of 
the penalties as asserted by the respondent being $156.34, and the respondent ought make the payment which it has stated is 
appropriate. 

 

2004 WAIRC 11447 
RETURN TO WORK AND SICK LEAVE ENTITLEMENTS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
 -v- 
 DIRECTOR GENERAL, DEPARTMENT OF CULTURE AND THE ARTS 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE OF ORDER WEDNESDAY, 12 MAY 2004 
FILE NO PSACR 20 OF 2003 
CITATION NO. 2004 WAIRC 11447 
 
 
Result Order for payment of penalties 
 
 

Order 
HAVING heard Ms J van den Herik on behalf of the applicant (by way of written submissions) and Mr D Shallue on behalf of the 
respondent (by way of written submissions), the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the respondent shall pay to Mr Michael Gregg the amount of $156.34.  Such payment to be made forthwith. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

INDUSTRIAL MAGISTRATE—Complaints before— 
2004 WAIRC 11593 

WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES’ COURT 
PARTIES MARK DONALD BAILEY 

CLAIMANT 
 -v- 
 BARRY MATTHEWS, COMMISSIONER OF POLICE, WA POLICE SERVICE 

RESPONDENT 
CORAM MAGISTRATE G CICCHINI IM 
DATE WEDNESDAY, 12 MAY 2004 
CLAIM NO M 117 OF 2003 
CITATION NO. 2004 WAIRC 11593 
 
 
Representation 
Claimant Ms M Ridley (of Counsel). 
Respondent Ms L Diaz (of Counsel) instructed by The Crown Solicitor for the State of Western Australia. 
 
 

Reasons for Decision 
(Given orally during the hearing, extracted from the transcript of proceedings and edited by His Worship) 

1 A preliminary issue raised by the Respondent is that this Court does not have jurisdiction to hear and determine alleged 
prospective breaches of the Agreement.  The Claimant in his particulars of claim alleges prospective breaches.  It is argued in 
that regard that the Claimant’s claim is limited to breaches that occurred prior to the making of the claim by virtue of section 
83(1) of the Industrial Relations Act 1979. 

2 In essence, I agree with those submissions made by Ms Diaz on behalf of the Respondent.  Section 83(1) is clear in its terms.  
It is a provision which relates to past contraventions or failures to comply.  It does not operate to give this Court power to deal 
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with prospective breaches.  Such a situation would be nonsensical in any event because it would invite the Court to deal with 
speculative matters and that simply cannot be so. 

3 Section 83(1) of the Industrial Relations Act 1979 when read and given its plain and natural meaning can be seen to relate to 
past contraventions or failures to comply with the provision of an instrument or other relevant provisions.  Now, it is said that 
subsection (5) of section 83 confers a power upon this Court to deal with a prospective breach.  With respect, I disagree.  It 
does no such thing.  All it does is enable this Court to provide a remedy in the form of injunctive relief upon proof of the 
failure to comply or in the event of a contravention.  The starting point is the failure to comply or the contravention.  That must 
be proved before subsection (5) can even be considered.  Clearly, it is not suggested in this matter that the alleged breach or 
the alleged failure to comply with the agreement was proved at the time of making the claim.  Accordingly subsection (5) 
cannot operate so as to enable this Court to deal with the prospective breaches alleged in the claim. 

4 This Court’s determination of the claim is limited to breaches or contraventions occurring up to the date of the filing of the 
claim and no more.  That is not to say, of course, that the Claimant cannot make another claim in relation to the latter period, 
but that must be the subject of another claim, and must be determined as another claim. 

G Cicchini 
Industrial Magistrate 

 

2004 WAIRC 11477 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES’ COURT 

PARTIES CLIVE DAVID PALMER 
CLAIMANT 

 -v- 
 PERTH HOSPITALITY PROFESSIONALS PTY LTD ABN 58 009 369 797 T/A AUSTRALIAN 

SCHOOL OF TOURISM AND HOTEL MANAGEMENT 
RESPONDENT 

CORAM MAGISTRATE G CICCHINI IM 
DATE  THURSDAY, 22 APRIL 2004 
CLAIM NO M 186 OF 2003 
CITATION NO. 2004 WAIRC 11477 
 
 
Representation 
Claimant Mr TCP Solomon of Crossley-Solomon Industrial Relations Consultants. 
Respondent Mr W Loffelman (of Counsel) instructed by Corsers, Barristers & Solicitors. 
 
 

Reasons for Decision 
(Given orally following the conclusion of the hearing, extracted from the transcript of  

proceedings and edited by His Worship) 
1 The Claimant is a chef, and he holds the relevant qualifications.  He has extensive experience within the hospitality industry, 

and particularly within the culinary area.  He has managed and owned various culinary establishments, both overseas and in 
Australia.  The Claimant has a penchant for teaching his particular trade, and is currently a secondary school teacher, teaching 
cooking. 

2 In about April or May of 1999, the Claimant approached Mr Williams, the Respondent's Director, who he knew, with a view to 
gaining a teaching position with the Respondent.  As a consequence of that, he later met Mr Max Tangermann, the 
Respondent's Director of Culinary Arts, who offered him a position of Chef Lecturer (casual) subject to the Claimant 
undertaking, at his expense, a trainer's course, which the Claimant in fact did. 

3 The Claimant accordingly was appointed to his position, and commenced working for the Respondent on 10 May 1999.  The 
Claimant testified that he did not sign a contract of employment.  However, he was given a job description document, which 
outlined the conditions of the employment and the employer's expectation.  He was given what has now become exhibit 13. 

4 The Claimant readily concedes that he was initially employed as a casual on the basis that there was no entitlement to paid 
leave and that he was informed of those conditions of employment before he was engaged.  Indeed, that oral agreement 
between himself and Mr Tangermann on behalf of the Respondent, together with the conditions of employment which were 
produced in the form of exhibit 13, constitute the contract of employment between the parties. 

5 The Claimant remained as a casual employee until 5 November 2001, at which time he became a full-time employee until such 
time as he ultimately finished working for the Respondent on 24 January 2003. 

6 The Claimant alleges that, although the Respondent employer classified him as a casual lecturer, the hours that he worked, the 
nature and the pattern of the employment was not that of a casual worker, and that, in fact, it was more consistent with that of a 
full-time employee. 

7 The Claimant says that his duties as a lecturer included the following: 
1. The delivery of practical and theoretical lessons; 
2. The conducting of practical and theoretical assessments; 
3. The training and assessment of apprentices at the workplace; 
4. Attending upon open days at the school; 
5. Preparing lessons; 
6. Marking student exam papers; 
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7. Setting student assessments; 
8. Maintaining the kitchen at the school premises; 
9. Being involved in the placement of students at workplaces; and 
10. Liaising with industry for student employment. 

8 The Claimant also says that his hours of work in performing those tasks were governed by the operative “term schedule” and 
“time table”.  That meant that he worked Monday through to Friday for a period of ten weeks per term.  During the term 
breaks he was also required to work up to forty hours per week visiting students and apprentices in the workplace in order to 
conduct assessments.  He also at those times sought new business for his employer.  The structure of his employment consisted 
of regular hours.  It was subject to a time table structured over the whole academic year, although delineated into terms.  
Accordingly, the Claimant says that he had the expectation of ongoing and continuous employment; indeed, the Respondent 
fostered the perception of such.  The Claimant says that throughout his employment he worked on a continuous and ongoing 
basis.  He was never employed in a series of separate or distinct contracts of employment, as would be the case with a casual 
employment relationship. 

9 Given that his employment was not governed by an award or agreement, the Claimant says that he is entitled under the 
Minimum Conditions of Employment Act 1993 to the payment of annual leave and public holidays for the material period 
during which he was categorised as a casual employee when, in fact, he should have been categorised as a permanent 
employee.  The amount he seeks in that regard is $9643.19.  He also claims pre-judgment interest thereon.  He also seeks the 
imposition of a penalty. 

10 The Claimant's case rests upon his testimony and that of his witnesses, namely Mr Roche and Mr Smith, both of who were 
former colleagues of the Claimant, and who worked for the Respondent at the material time.  It is fair to say that each of Mr 
Roche and Mr Smith gave corroborative evidence concerning the nature of the duties performed by the Claimant.  They also 
testified concerning the perception fostered by the Respondent that the Claimant was an integral part of the teaching staff and 
an important member of the Respondent's business activity, that being inconsistent with the concept of casual employment. 

11 Much of the evidence given by the Claimant, as supported by both Mr Roche and Mr Smith, was not seriously challenged by 
the Respondent.  Indeed, the Respondent's director, Ms Leslie, being the only witness called by the Respondent, did not take 
issue with much of the evidence given by the Claimant or that given by the Claimant's witnesses. 

12 It is therefore the case that much of the evidence is not in dispute.  The factual matrix remains largely constant across both the 
Claimant's and the Respondent's cases.  The matter, to a very large extent, is to be determined on the uncontested factual 
circumstances alleged by the Claimant. 

13 Accordingly, accepting the Claimant's view of the evidence, can it be found that his claim is made out? 
14 In the consideration of this matter, the starting point must be the recognition that the claim is brought pursuant to the 

provisions of the Minimum Conditions of Employment Act 1993.  The Claimant says that at all material times he was a 
permanent full-time employee.  The Respondent contends that the Claimant was, during the said time, a casual employee. 

15 Section 3(1) of the Minimum Conditions of Employment Act 1993 (hereinafter referred to as “the Act”), defines what is 
meant by “casual employee”.  It provides that: 

“casual employee” means an employee who is employed on the basis that- 
(a) the employment is casual; and 
(b) there is no entitlement to paid leave, 

and who is informed of those conditions of employment before he or she is engaged; 
16 That definition is enunciated for the purposes of the Act unless the contrary intention appears.  There does not appear to be any 

contrary intention expressed in the Act for the purposes of my consideration of this matter.  It will be obvious, therefore, that 
the Court is not called upon to construe the meaning of “casual employee” at common law, because the legislation explicitly 
tells the Court what the meaning of “casual employee” is.  If the facts permit the inclusion of the Claimant within the 
definition, that then is the end of the matter.  There is simply no need to go outside the provision.  The issue for the Court is 
whether, as a matter of fact, the Claimant falls within the definition.  If he does, he is a casual employee for the purposes of the 
Act.  If he does not, then he is not a casual employee within the meaning of the Act. 

17 In this matter the evidence overwhelmingly dictates that the Claimant is a casual employee within the meaning of the Act.  
That conclusion is achieved on the Claimant's own admission that: 

(1) His employment was casual; and 
(2) There was no entitlement to paid leave; 

and that he was informed of those conditions of employment before he was engaged.  Indeed, exhibit 13 is reflective of the 
Claimant's position, and evidence, in that regard. 

18 Irrespective of what the common law appraisal of the Claimant's situation might conclude, the fact remains that, applying the 
relevant statutory definition, he is a casual employee for the purposes of the Act.  It is the Act that I am concerned with in the 
determination of this matter.  The common law principles cannot assist, and do not assist, in that regard. 

19 The Claimant, through his agent, has, in submissions, laboured the point that he may not have been a casual by virtue of the 
failure to pay a loading pursuant to section 11 of the Act, or, alternatively, that there has been a failure to disclose the payment 
of a loading.  In that regard, it will be evident that nothing in the definition of casual employee in section 3(1) requires that an 
employee be expressly informed of the amount which is to be paid which is said to represent the loading component.  Indeed, 
all section 11 of the Act requires, by reference to section 10, is that there is a payment of a minimum rate of pay plus twenty 
per cent, or fifteen per cent as it previously was. 

20 In this matter before me it is implicit, if not explicit, that the Claimant was paid a casual loading.  Based on his rates of pay as 
referred to in exhibits 10 and 11, there can be no doubt that the Claimant was paid a loading and that there was compliance 
with section 10 and section 11 of the Act. 

21 The pivotal element to be proved by the Claimant in this matter is that at all material times he was an employee who was 
entitled to payment for annual leave and public holidays.  To do that, he necessarily has to exclude the applicability of the 
“casual employee” definition.  Rather than exclude it, the evidence that he has given goes to prove his inclusion within that 
definition.  A casual employee within the meaning of the Act is not entitled to be paid annual leave or public holidays.  The 
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Claimant, as a casual employee is accordingly not entitled to such payment.  It follows that the Claim is not made out.  In view 
of my finding, it becomes unnecessary to consider the other submissions that have been made. 

22 The claim is dismissed 
G Cicchini 
Industrial Magistrate 

 

POLICE ACT 1892—Appeal—Matters pertaining to— 
2004 WAIRC 11428 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ALLAN RAYMOND CARLYON 

APPELLANT 
 -v- 
 COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
 SENIOR COMMISSIONER A R BEECH 
 COMMISSIONER P E SCOTT 
DATE FRIDAY, 7 MAY 2004 
FILE NO APPLICATION 1721 OF 2003 
CITATION NO. 2004 WAIRC 11428 
 
 
Result Leave to tender new evidence granted 
Representation 
Appellant Ms M Ridley (of counsel) on behalf of the appellant 
Respondent Mr R Bathurst (of counsel) on behalf of the respondent 
 
 

Reasons for Decision 
1 The Respondent seeks leave to tender the following as new evidence under section 33R(2)(b) of the Police Act 1892 in this 

Appeal. 
(a) Transcript of the criminal trial of the Appellant for assault occasioning bodily harm, heard on 15 September, 18 

September, 19 September and 8 December 2003; and 
(b) Reasons of Magistrate Cullen, dated 10 December 2003, for convicting the Appellant of assault occasioning bodily 

harm. 
2 The Appellant does not consent to the above being tendered and opposes the application. 
Respondent’s Submissions 
3 The Respondent says that in the interests of justice the Western Australian Industrial Relations Commission (“the WAIRC”) 

should not ignore, as relevant fact, what actually happened in the incident that led to removal action being taken by the 
Commissioner of Police. 

4 The Respondent submits that the Commission is obliged to examine matters before it having regard to equity, good conscience 
and the substantial merits of the matter.  Material facts which subsequently come to light regarding a dismissed person’s 
conduct and which have a direct bearing on the conduct complained of should not be ignored in determining the fairness or 
otherwise of a dismissal and whether or not there should be reinstatement (Minister for Police and Commissioner of Police v 
Smith (1993) 73 WAIG 2311 at 2326) (“the Smith Case”). 

5 While it is acknowledged that the instant matter is different from the Smith Case where additional information about Mr 
Smith’s behaviour subsequently came to light after that officer had been removed from the Police Service, here the criminal 
trial is an event which occurred after the Appellant’s removal.  Nevertheless, it is submitted even though the trial took place 
after the decision was made by the Commissioner of Police to remove the Appellant from the Police Service, the trial referred 
to conduct that occurred while the Appellant was a serving officer.  Therefore, the transcript of that trial and the reasons for 
decision in the criminal conviction are material factors relevant to the Commission’s consideration.  The principle is still the 
same. Where a matter is being considered on the substantial merits of the case it is relevant to consider all the factual 
circumstances. Where the onus has been discharged beyond reasonable doubt, the hearing and reasons for decision in that 
matter should be looked at in the interests of justice. 

6 Furthermore, the Respondent submits that as the Appellant argues that the respondent relied on unsworn and untested evidence 
in reaching his decision to issue the Appellant with the Notice of Removal, the fact that that evidence has now been sworn and 
tested in cross examination and indeed preferred to the evidence of the Appellant, then in the interests of justice the transcript 
and reasons for decision in those proceedings should now be available to the Commission.  The transcript and the Magistrate’s 
reasons for decision bear directly on the grounds of Appeal. 

7 The Respondent submits that more significantly, the reasons for decision of the Magistrate in the Appellant’s criminal 
conviction will determine the way this Appeal can be conducted. 

8 In this respect an Appellant cannot (except in limited circumstances) allege in a court of civil jurisdiction facts that are 
inconsistent with the reasons for decision in the criminal case.  The issues arising in the criminal matter have been heard and 
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finally determined.  The appellant has been convicted. The conviction cannot be attacked or called into question by a collateral 
attack in civil proceedings. 

9 For fresh evidence to displace the prima facie evidence which is that of the conviction, fresh evidence must not only be fresh in 
the sense that it was not available at trial and could not by the exercise of reasonable diligence have then been obtained; it must 
also be evidence which entirely changes the aspect of the case (Mickelberg v Director of Perth Mint [1986] WAR 365 at 372). 

10 Notwithstanding that the Appellant has lodged an appeal against his criminal conviction, it is submitted that it is not now open 
to the Appellant in these proceedings to argue that there are discrepancies in the evidence nor facts different from those which 
were tested before the learned magistrate and which were the subject of findings that resulted in criminal conviction. 

11 In the interests of justice it is submitted that it is important for the Commission to have the transcript and reasons for decision 
in the criminal matter before it to ensure that there is no abuse of process by considering evidence contrary to the facts 
established by the conviction. 

Appellant’s Submissions 
12 In opposing the application by the Respondent to tender new evidence, the Appellant argues that the transcript and reasons for 

decision are not relevant to this Appeal.  Section 33Q of the Police Act 1892 sets out the basis upon which the Appeal shall 
proceed.  The criminal hearing and conviction are subsequent events.  In this respect the transcript and reasons for decision 
were not available to the Commissioner of Police at the time he made his decision to issue the Notice of Removal.  On the 
basis of this what is sought to be tendered is not new evidence. 

13 The scheme of the Police Act for the removal of a member and an appeal against that decision enables the Commissioner of 
Police to act without awaiting the outcome of criminal proceedings.  However, section 33T(2) enables an application from the 
Commissioner of Police for adjournment to be considered pending the final determination by a court where an appellant has 
been charged with a relevant offence.  It would, in the Appellant’s view leave the Police Act open to abuse if the Respondent 
can rely on the outcome of a later criminal trial to support the decision to remove the member or revoke that decision if the 
member was acquitted. 

14 Removal of the Appellant was determined prior to the conviction.  The Commissioner of Police formed the view on the basis 
that there was sufficient evidence available to him at that time.  The Appellant submits that the outcome of the criminal charge 
was irrelevant to the Commissioner of Police’s considerations at that time and the new evidence being sought is irrelevant 
now. 

15 It is the Appellant’s position that the Appeal can only proceed on the evidence available to the Commissioner of Police at the 
time of removal and it is on this basis that the grounds of appeal have been drafted. 

16 The Appellant submits that having regard to the dictates of section 33Q, the fact of a conviction is irrelevant to the statutory 
requirements imposed on the Commission for hearing an appeal.  However, it is conceded by the Appellant that the fact of 
conviction may be relied on by the Commission but only with respect to considering whether or not the Appellant is a person 
who can be returned to his employment as a police officer.  The Commission can do this without “looking behind” the 
conviction.  But the fact of the conviction is not, in the Appellant’s view, in any way fatal to the Appeal.  The provisions of 
section 33Q(4) may make the record of conviction a matter of public interest, but again, in the Appellant’s view it is the 
conviction alone and not the transcript and reasons for decision that are excited by that provision. 

17 According to the Appellant it is in the interests of justice that only the facts upon which the Commissioner of Police made his 
decision be considered and that this does not include the new evidence for which leave is now being sought to admit.  
Consistent with this line of argument the Appellant confirms that it is not available to him to re-argue the issues that were 
before the learned Magistrate. 

Conclusion 
18 In the absence of the Appellant’s consent under section 33R(2) of the Police Act 1892, the Commission must be satisfied that it 

is in the interests of justice that leave be granted to tender new evidence as defined (section 33R(11)). 
19 The phrase “interests of justice” must be given a wide meaning in the context of determining what new evidence should be 

considered in an appeal under the Police Act 1892. 
20 The Commission must take into account all matters relevant to the disposition of the Appeal in accordance with the terms of 

the statute including the requirement to act according to equity, good conscience and the substantial merits of the case without 
regard to technicalities or legal forms.  Furthermore, the Commission shall not be bound by any rules of evidence, but may 
inform itself on any matter in such a way as it thinks just.  These requirements are imported to the Police Act 1892 by section 
33S from sections 26(1)(a) and (b) of the Industrial Relations Act 1979. 

21 Consistent with the interests of justice necessary for admitting new evidence and the requirement to act according to equity, 
good conscience and the substantial merits of the case, the Commission is directed to consider in the sequence specified, 
matters set out in section 33Q(1) of the Police Act 1892.  Furthermore, without limiting the matters to which the Commission 
is otherwise required or permitted to have regard in determining the Appeal, it shall have regard to: 

“(a) the interests of the Appellant; and 
  (b) the public interest which is taken to include – 

(i) the importance of maintaining public confidence in the integrity, honesty, conduct and standard of 
performance of members of the Police Force; and  

(ii) the special nature of the relationship between the Commissioner of Police and members of the 
Force.” (section 33Q(4)) 

22 Indeed it may be seen that on the basis of public interest as identified in section 33Q(4) of the Police Act 1892 it is encumbent 
upon the Commission to have regard for the fact of an appellant’s criminal conviction.  Where, as in this case, the grounds 
upon which the Appellant claims that the decision of the Commissioner of Police was harsh, oppressive or unfair go directly to 
the issues determined in criminal proceedings, the sworn and tested evidence together with the findings should be available to 
the Commission. 

23 If this is the case the Appellant’s argument that the Commission must consider the Appeal and matters relating to it within the 
confines of the evidence and material available to the Commissioner of Police and issues he considered at the time of his 
decision cannot be accepted.  In our view the scope of sections 33Q(1) and (4) and section 33T of the Police Act 1892 make it 
clear that such a narrow view of the appeal process and new evidence which is in the interests of justice cannot apply.  
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Similarly these provisions militate against an interpretation of the scheme of the Police Act 1892 which so limits consideration 
of the appeal as if it was to be determined at the time of the Commissioner of Police’s decision to issue a notice removing the 
officer.  The availability of an adjournment to the Commissioner of Police under section 33T where the Appellant has been 
charged with a relevant offence, does not act to impose a limitation on the Commission to consider only what was before the 
Commissioner of Police when his decision was made to remove the officer. 

24 The Appellant has at all times the burden of establishing that the Commissioner of Police’s decision to take removal action was 
harsh, oppressive and unfair.  In determining the Appeal the Commission has a duty to have regard to the interests of the 
Appellant and the public interest.  In this latter respect the Appellant’s ability to maintain public confidence in the integrity, 
honesty, conduct and standard of performance of the Police Force must be assessed. 

25 In Neville Raymond Smith v Director-General of Transport [2002] WASCA 64, a taxi driver recently convicted of the offence 
of assault occasioning bodily harm appealed against the Magistrate’s decision to dismiss the application made by the taxi 
driver to review the Director-General of Transport’s decision to cancel the applicant’s endorsement for a taxi driver’s licence 
on the grounds that the Director-General had reason to believe that the taxi driver was not of good character.  The conviction 
had occurred in circumstances where the assault involved took place in the course of his occupation as a taxi driver. 

26 While it was made clear that the conviction could not be attacked or called into question by a collateral attack in the review 
proceeding (Mickelberg v Director of Perth Mint [1986] WAR 365 at 372) the particular facts established by the conviction 
needed to be considered to ascertain the way upon which they revealed or reflected the character of the taxi driver.  Heenan, J 
went on to say: 

“The ultimate issue for determination was whether or not the appellant was of sufficiently good character to hold a taxi 
driver’s licence.  Proof of his conviction causing bodily harm did not make it inevitable that he was not of sufficient 
character to hold that licence but it is certainly a telling fact.  The role of a court in reviewing a decision on that ultimate 
issue must have regard to his overall character and the requirements of the occupation for which the licence is necessary – 
compare Ziems v The Prothonotary at the Supreme Court of NSW (1957) 97 CLR 279. 
This may involve the court scrutinising the conviction which is relied upon in the case before it to demonstrate unfitness 
to practice a profession, hold a licence, or obtain some other right or privilege in order to identify what facts the 
conviction necessarily establishes and which must, therefore, be taken to be conclusively proved in the absence of some 
fresh evidence or other factor (such as the institution of a separate action to set aside a conviction or judgment on the 
grounds that it was obtained by fraud).  In such circumstances the court will need to examine the issues in the case, as 
established from the formal charge or indictment and the plea made in answer to it, and the factual issues upon which the 
determination of guilt turned in those circumstances.  In doing this the court will naturally have regard to any reasons for 
decision given by the court, where there are any, and the terms of any special verdict which might have been given by a 
jury.  Similarly, sentencing remarks may be helpful in identifying what was necessarily established by the conviction.”  
(op cit at para 24 and 25). 

27 Here, where the Appellant accepts that the appeal does not present the forum to re-try issues determined in the conviction 
proceedings, the fact of the conviction establishes for the Commission the facts of the incident upon which the Commissioner 
of Police took removal action. 

28 In the circumstances of this appeal the interest of justice dictates that the Commission should grant leave to tender the new 
evidence as sought. 

29 The facts established by the conviction proceedings and the reasons for decision are directly relevant to the determination of 
the appeal both in terms of the harshness, oppressiveness or unfairness of the removal and matters which the Commission shall 
have regard to under section 33Q(4) of the Police Act 1892. 

 

2004 WAIRC 11435 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALLAN RAYMOND CARLYON 
APPELLANT 

 -v- 
 COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
 SENIOR COMMISSIONER A R BEECH 
 COMMISSIONER P E SCOTT 
DATE TUESDAY, 11 MAY 2004 
FILE NO/S APPLICATION 1721 OF 2003 
CITATION NO. 2004 WAIRC 11435 
 
 
Result Order issued 
Representation 
Appellant Ms M Ridley (of counsel) on behalf of the appellant 
Respondent Mr R Bathurst (of counsel) on behalf of the respondent 
 
 

Order 
HAVING HEARD Ms M Ridley (of counsel) for the appellant and Mr R Bathurst (of counsel) for the Commissioner of Police in 
the matter of the application by the appellant for leave to tender new evidence, the Western Australian Industrial Relations 
Commission pursuant to section 33R(3) of the Police Act 1892 hereby grants leave for the following evidence to be tendered by the 
appellant in Appeal No. 1721 of 2003: 
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(a) evidence of the appellant in relation to the IAU and IIU Complaints Histories set out at pages 101 – 112 of the 
appeal book; and 

(b) Affidavit evidence of Senior Sergeant John Hallett. 

FURTHERMORE pursuant to section 33S of the Police Act 1892 whereby the terms of section 27(1)(b),(f) and (hb) of the 
Industrial Relations Act 1979 have application, the Western Australian Industrial Relations Commission hereby orders: 

1. That the evidence of the appellant in relation to the IAU and IIU Complaints Histories set out at pages 101 – 112 of the 
appeal book be given by way of affidavit filed in the Commission and served upon the Commissioner of Police within 
six (6) days of the date of this order. 

2. That the hearing of this appeal be adjourned and the hearing date of 11 May 2004 be hereby vacated; and 

3. That this appeal be re-listed to commence at 9:30 a.m. on Friday 4 June 2004. 

4. That the application to tender new evidence otherwise be dismissed. 
 (Sgd.)  W S COLEMAN, 
 Chief Commissioner. 

On Behalf Of The 
[L.S.] Western Australian Industrial Relations Commission 

 

2004 WAIRC 11635 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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APPELLANT 

 -v- 
 COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
 SENIOR COMMISSION A R BEECH 
 COMMISSIONER P E SCOTT 
DATE TUESDAY, 1 JUNE 2004 
FILE NO APPLICATION 1721 OF 2003 
CITATION NO. 2004 WAIRC 11635 
 
 
Result Direction and Order issued 
 
 
THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION having set down Application No. 1721 of 2003, 
the appeal pursuant to section 33P of the Police Act, 1892, for hearing on Friday 4th June 2004 at 9.30am AND HAVING granted 
the Commissioner of Police (the Respondent) leave to tender new evidence under section 33R(2)(b) of the Police Act, 1892 on 4th 
May 2004; 
AND NOW having received an application from Allan Raymond CARLYON (the Appellant) on 27th May 2004 that direction be 
given by the Western Australian Industrial Relations Commission to the Registrar to issue summons to persons to tender new 
evidence on behalf of the Appellant pursuant to section 33R(5) in response to the new evidence for which leave has been granted to 
the Respondent, but for which leave to tender is not required; 
NOW THERFORE to expedite this matter the Western Australian Industrial Relations Commission gives the following direction to 
the Registrar to initiate action for these summonses to be issued: 

Direction 
THE COMMISSION having pursuant to section 33R(2)(b) of the Police Act, 1892 granted leave to the Commissioner of Police on 
4th May 2004 to tender new evidence in Application No. 1721 of 2003; 
AND NOW having received applications from the Appellant for the Commission to direct the issuance of summons to witness for 
evidence to be tendered by the Appellant under section 33R(5) of the Police Act, 1892 in response to the new evidence tendered by 
the Commissioner of Police; 
NOW THEREFORE the Commission pursuant to section 33S of the Police Act, 1892 and thereby under the provisions of the 
section 33 of the Industrial Relations Act, 1979 hereby directs the Registrar to issue summons in the prescribed form to: 

Stuart Wilson JOHNSTONE, 

Christopher Shane PORTEOUS, and 

Adam Dean ROBERTSON 

To appear and give evidence before the Commission and to require each witness to produce all documents, letters, notices 
and records set out in Schedule A to each of the Appellant’s applications with respect to each person for whom this 
direction is given. 

NOW FURTHERMORE THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION ORDERS: 
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Order 

THAT at 9.30am on Friday 4th June 2004 before commencing to hear the appeal under section 33P of the Police Act, 1892 
the parties address the Western Australian Industrial Relations Commission on whether or not the new evidence for which 
the above direction has been given and for which leave is not required, is new evidence in response to the new evidence 
tendered by the Respondent pursuant to the terms of section 33R(5) of the Police Act, 1892. 

 (Sgd.)  W S COLEMAN, 
 Chief Commissioner. 

On Behalf Of The 
[L.S.] Western Australian Industrial Relations Commission 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 
2004 WAIRC 11259 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KENNETH W BURTON 

APPLICANT 
 -v- 
 ZINZAN WA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DELIVERED THURSDAY, 22 APRIL 2004 
FILE NO APPLICATION 1001 OF 2003 
CITATION NO. 2004 WAIRC 11259 
 
 
Catchwords Industrial Relations Act 1979 (WA) s.29(1)(b)(i) & (ii) - Termination of employment – Harsh, 

oppressive and unfair dismissal – Summary Dismissal – Unfairness due to lack of notice – 
reinstatement impracticable - Compensation ordered for notice 

Result Applicant dismissed unfairly; compensation awarded for notice 
Representation 
Applicant Mr C Young as agent 
Respondent Mr I Sargent 
 
 

Reasons for Decision 
1 This is an application made pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979 (“the Act”).  The applicant, 

Mr Kenneth Walter Burton, alleges that he was harshly, oppressively and unfairly dismissed on 16 June 2003 and seeks 
compensation as a remedy.   He claims also a figure of $4,615.40 in unpaid notice.  The other contractual benefit matters 
claimed were not pursued at hearing. 

2 The applicant, Mr Kenneth Walter Burton was involved with the respondent, Zinzan WA Pty Ltd, as Licensee, Director and 
employee.  The company traded as WA Prestige Properties in Subiaco.  Mr Burton had earlier been engaged with the company 
FMS Investments Pty Ltd who previously operated the business.  Mr Ian Hugh Sargent took over that business in February 
2003 and in doing so engaged Mr Burton in the roles just described.  A contract was entered into at the time [Exhibit A1] 
which was signed by both Mr Sargent and Mr Burton and dated 14 February 2003.  I do not cite all the provisions of the 
contract because it is not relevant to do so.  However, the following provisions are relevant for the purposes of deciding this 
claim. 

“2 Term of Employment 
 The term of the Licence Holder’s employment shall commence on and from the date of execution hereof and 

subject to earlier determination as hereinafter provided shall continue thereafter until this Agreement shall be 
determined by either party hereto giving to the other not less than (2) months notice in writing of such intended 
determination. 

3. Licence Holder’s Duties 
In the discharge of his/her duties hereunder the Licence Holder shall: 
3.1 At all times act as the person in bona fide control of the Business; 
3.2 Be one of the signatories to all of the trust accounts operated by the Business; 
3.3 Be responsible for the administration and operation of the Business and the employment of all staff 

employed by the Business; 
3.4 Diligently supervise and manage the Business; 
3.5 Personally manage the Business full time;  
3.6 Carry out the principal managerial duties of the Business; 
3.7 Frequently attend at the offices at which the Business is conducted; 
3.8 Supervise all sales representatives and unlicensed persons employed in the Business; 
3.9 Use his best endeavors to actively promote the Business with the Principal; 
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3.10 Faithfully and honestly serve the Principal; 
3.11 Comply with all lawful directions given to him/her by the Principal (and if a company its directors) 

from time to time: 
3.12 Not without the written prior consent of the Principal being first obtained -be engaged in or be 

concerned or interested directly or indirectly in any -other real estate or business agency practice; 
3.13 Observe and comply in all respects with 

(a) all the provisions of the Act and the Code of Conduct made thereunder from time to time 
and any other statute or regulation of any competent authority for the time being affecting 
the Business, and 

(b) any order direction or authority of the Real Estate and Business Agents Supervisory. 
Board, 

4 Licence Holder’s Remuneration 
4.1 The Principal shall pay to the Licence Holder during the term of this Agreement 
(a) a salary at the rate and at the times and in the manner specified in the schedule; 
(b) such other sums whether by the way of commissions salary allowances bonuses as may be agreed 

between the parties from time to time. 
7 Early Termination by the Principal 

This Agreement may be terminated forthwith by the Principal by notice in writing upon the happening of any of 
the following events, namely: 
7.1 If the Licence Holder shall die or become of unsound mind; 
7.2 If the Licence Holder’s licence under the Act be cancelled or suspended; 
7.3 If the Licence Holder becomes bankrupt; or 
7.4 If the Licence Holder fails to carry out his obligations hereunder competently and with proper 

efficiency and in a businesslike manner and such breach or failure continues after 7 days of written 
notice to remedy the same shall have been received by the Licence holder from the Principal.” 

3 Mr Sargent brought the contract to an end and, as the letter of termination stipulates, requested that Mr Burton return all his 
office keys and passwords and clear his desk by the end of business the next day, 17 June 2003.  Mr Burton did so and was 
paid to the end of that day.  The final cheque was made out to Mr Burton on Friday, 20 June 2003.  There is evidence that Mr 
Burton experienced some difficulties in accessing those monies and the issue was finally settled after some considerable 
hostility.  I take the evidence of the events following Mr Burton’s dismissal no further as they are not relevant to my decision 
in respect of whether there has been an unfair termination and also in respect of the contractual benefits claim of two months 
notice as per the contract.  Suffice to say there was considerable difficulty and hostility experienced leading in fact to an 
uncontested violence restraining order being issued against Mr Burton protecting Mr Sargent and his family.  The date of the 
order was 8 September 2003. 

4 The reasons for termination are expressed in the letter of 16 June 2003.  It reads as follows: 
“It is with regret and disappointment that I am terminating your employment with the Company.  Several incidents over 
the time of my involvement in this office has led me to believe that there is no possibility of a future for you with this 
Company. Trust is a very important issue for me and I feel that there have been several instances that have had you 
questioning my honesty and integrity for no good reason at all as well as your constant alluding to the Act in a manner 
designed to intimidate. 
I feel that I have done everything possible to accommodate your deficiency in terms of operating the Trust Account by 
providing the training to yourself and one other when it seemed you could not grasp the complexities of the programme.  
This, as you will remember, was designed to ensure compliance with the Act and my solution when put to you was met 
with a belligerent and aggressive attitude, followed by a book throwing walkout. 
It was brought to my attention, some time ago, that you again acted in that manner toward Patricia with a key. This is 
unacceptable behaviour in any workplace and that sort of behaviour from a Director and Licensee flies in the face of 
work standards and the type of environment that promotes a positive work ethic. 
What has also been disappointing is your total either disinterest or incompetence to secure even a single listing, or 
negotiate a single sale in the whole time of your employ, not only with Zinzan (WA) Pty Ltd. but with FMS 
Investments as well. 
………. 
The letter I received from you this morning along with my discovery that you have allowed a formal negotiation of a 
property in Mindarie Keys without a signed authority on file is the final straw.” 

5 It is apparent from this brief outline of events that Mr Burton was dismissed summarily on 16 June 2003, for the reasons 
expressed in his letter of termination.  The hearing was unusual in that the agent for the applicant was instructed to seek that 
the matter be heard notwithstanding that the applicant was in hospital in Adelaide and could not attend.  The Commission 
requested that the agent for the applicant provide proof of admission to the hospital or medical certification as to the 
applicant’s health.  The Commission received advice from Dr PSS Vallipuranapaan, a Medical Resident in Haematology at the 
Flinders Medical Centre advising that Mr Burton was at the relevant time an in-patient at the centre who was admitted on 4 
March 2004.  The respondent displayed considerable hostility toward the applicant at hearing, notwithstanding the applicant’s 
absence, and indeed inappropriately on occasion displayed this toward the applicant’s agent.  The applicant’s wife advised my 
Associate, by telephone, on 16 March 2004 that Mr Burton had died in hospital. 

6 The questions to be addressed by the Commission are firstly whether the termination of Mr Burton’s services in a summary 
manner was justified.  Secondly, whether the dismissal of Mr Burton in all the circumstances was unfair, harsh or oppressive.  
Thirdly, whether the contractual benefit claim of two months notice is due.  It is common ground that Mr Burton was paid the 
sum of $1,553.85 gross per fortnight.  The applicant claims by way of contractual benefits an amount of $4,615.40.  The claim 
therefore is in effect for payment of 8 weeks notice which is slightly less than 2 months.  The claim was not amended at 
hearing. 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1401 
 

7 Given the nature of the dismissal the Commission directed at conference, prior to the hearing, that the respondent would 
present their case first.  The applicant chose to rely on the documents tendered and examination of the witnesses called, being 
Ms Patricia Witton, a previous office administrator for the respondent and Mr Ian Sargent, the principal of the respondent.  

8 It is relevant to record components of the application and the notice of answer and counterproposal.  The applicant states in his 
application, in relation to the grounds of unfairness, as follows: 

“Being dismissed by letter only and without any prior notice or warning and that there was no specific reason – in 
accordance of the REAB Act 1978 I am responsible to oversee and control all aspects of the Act.  And after several 
attempts to discuss some issues with Mr Sargent.  Mr Sargent tendered my termination by letter detailing his attitude 
without any personal explanation or discussion.” 

9 Mr Sargent was given leave to file an amended notice of answer and counterproposal.  This was filed just prior to the hearing.  
Mr Sargent says as follows: 

“11.) On the 16 June, 03 at about noon the Respondent terminated the Applicant by written notice effective the 
following day at close of business.  The Applicant’s employment was terminated because of gross misconduct 
over a period of time, comprising but not limited to, the following; 

(a) the Applicant was unable to and was incapable of operating the trust account software package, his main duty; 
(b) the Applicant had acted in an aggressive, intimidating and inappropriate manner towards the receptionist/clerk 

Patricia Witton, including throwing a key at her and towards IAN SARGENT, including swearing, making 
threats, throwing a book and walking out; 

(c) the Applicant had shown no interest in the business since the 14th February 2003 and had failed to obtain a 
single listing or sale for the business; 

(d) the Applicant had failed to obey lawful directions and had threatened and sought to intimidate IAN SARGENT 
on a number of occasions; 

(e) the Applicant had failed to apply himself to his duties and spent long periods during business hours 
perambulating Subiaco’s shopping district; 

(f) the Applicant had demonstrated general incompetence by demonstrating a lack of memory evidencing senility, 
eg forgetting to cancel advert; 

(g) the Applicant allowed an improper dealing with a property for a “friend” of one of the Reps without placing it 
on the Respondent’s books and without the Respondent receiving any benefit, all without the Respondent’s 
permission and all in breach of the Applicant’s duty of fidelity toward the Respondent & 

(h) the Applicant had assisted the same Rep on a negotiation with relation to a Mindarie Property without a signed 
authority or creation of an office file, the former in breach of the Act and had failed to place a property with the 
Respondent. 

(i) Patricia Witton tendered her resignation that day also, A significant event, as she was to depart with Murray 
Bathgate to a new company on the 30th June.  It is my belief that the Applicant thought the business was 
doomed and his behaviour from the moment he was employed pointed toward maximising his return before the 
sinking of the ship and interestingly by staying around until near the end of the financial year, he would be able 
to renew his triennial with the Board at the end of June without much trouble.” 

10 I should say that I found the evidence of Mr Sargent and Ms Witton to be credible notwithstanding the obvious antagonism that 
Mr Sargent feels towards Mr Burton and the annoyance he clearly expressed at being questioned by Mr Burton’s agent.  In my 
view Mr Sargent gave his evidence and answered all questions in an open and honest manner. 

11 I will concentrate on the sub-items within paragraph 11 of the respondent’s notice of answer and counterproposal in assessing 
the issue as to whether Mr Burton was dismissed unfairly.  Paragraph 11 is not in identical terms to the letter of termination but 
in the main, the reasons expressed are similar.  The evidence of Ms Witton and Mr Sargent varies to some extent.  This 
variation in my mind is due to difference in recall and emphasis.  I did not find any fundamental difference on points of 
relevance to the claim between the evidence of Mr Sargent and Ms Witton.   

12 In respect of point 11(a) it is clear from the evidence of Ms Witton, the unchallenged statement tendered by the respondent on 
behalf of Ms Groves [Exhibit R1], an information technology trainer, and the evidence of Mr Sargent, that Mr Burton had 
considerable difficulty in the technical aspects of the GeeDee Realty System which was accessed and used for managing the 
trust account of the respondent.  Mr Burton was trained in the system unsuccessfully by Ms Groves.  He requested that he 
receive further training and Mr Sargent refused to have this training conducted at the expense of the respondent.  The result 
was that Mr Sargent had Ms Witton trained in the system.  Mr Sargent decided that Mr Burton was incapable of operating the 
system at the technical level.  It is the evidence of Mr Sargent that this caused him some difficulty and was objected to strongly 
by Mr Burton.  It is Mr Sargent’s evidence that this was not the only reason why Mr Burton was dismissed but it was a source 
of aggravation in their relationship.   

13 The sudden timing of Mr Burton’s dismissal would suggest that Mr Sargent’s recollection is an accurate one; i.e. Mr Burton’s 
failure to perform on the computer system was but one factor in his dismissal.  Mr Burton had been exposed to the computer 
programme over some time.  I note that Mr Sargent’s evidence is uncontradicted other than as it may have been broken down 
in cross-examination.  Where Mr Sargent’s evidence was not lessened by cross-examination it can quite readily be accepted. 

14 In respect of point 11(b) the evidence of Ms Witton would lead to some doubt as to the extent of aggressive or intimidating 
behaviour exercised by Mr Burton towards her, and in part towards Mr Sargent.  Her recollection of the incident involving Mr 
Burton throwing a book at Mr Sargent does not have such force and import as Mr Sargent would impart to this incident.  
However, Ms Witton’s evidence is clear.  She was considering leaving her employment with the respondent and did so as she 
was not comfortable working with Mr Burton.  In that sense it is open to find on her evidence alone that Mr Burton’s 
behaviour was inappropriate towards her, sufficient to cause her difficulty and for her not to wish to work for the respondent 
any further.   

15 In respect to paragraphs 11 (c) and (e) these are matters effectively unchallenged by the applicant.   
16 In respect of paragraph 11(d) it is clear that Mr Sargent experienced considerable difficulty with Mr Burton after his services 

were terminated.  However, there is also evidence from Mr Sargent that he felt intimidated on occasion by Mr Burton during 
the course of his employment.  This evidence was not broken down.  The only evidence that may be perceived to be contrary to 
this is that Mr Sargent on one occasion forcefully evicted a youth from his office and in so doing protected Mr Burton as he 
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says Mr Burton was physically unable to protect himself.  The issue then arises as to why Mr Sargent may have felt intimidated 
by Mr Burton.  Mr Sargent’s evidence is that he felt that Mr Burton was somehow threatening his license before the Real 
Estate & Business Agents Board. 

17 The only other evidence is a memo written by Mr Burton to Mr Sargent on 16 June 2003 [Exhibit A4] wherein Mr Burton 
complained to Mr Sargent that he was liable to pay his salary on time and then indicated to him that “you are walking a very 
fine line” on leaving such a low balance in his general account.  This does not refer to his trust account.  He then goes on to 
indicate that “you are reminded that any foreseen breach of the Act or any actual breach then I, as Licensee, would be obligated 
to report this to the Supervisory Board’s Compliance Officer.”  Mr Young for the applicant encourages the Commission to see 
this as a letter written with Mr Burton’s responsibilities as a licensee firmly in his mind.  I find it difficult to read the letter in 
that context particularly as the complaint that is being made is a complaint whereby Mr Burton was unhappy that his salary had 
not been paid on time.  In short then I find that the evidence of Mr Sargent is convincing in that he felt at times intimidated by 
that behaviour of Mr Burton, given that Mr Burton was the Licensee. 

18 In respect of paragraph 11(f) Mr Sargent’s evidence is also unchallenged except in so far as the evidence of Ms Witton 
indicates that she did not consider Mr Burton to be senile.  Paragraphs 11(g), (h) and (i) are also unchallenged.  I should say I 
pay no regard to the comment at the end of paragraph 11(i) which commences “It is my belief that the Applicant thought the 
business was doomed ……..”.  This comment is of little value in determining this matter. 

19 In short then Mr Sargent had many complaints about Mr Burton’s behaviour in the four months in which he was engaged as an 
employee of the respondent company.  Taking these complaints together it is clear that Mr Burton’s employment was in fact 
doomed by his own failure to properly complete his duties.  It is also clear that relations between Mr Burton and Mr Sargent 
were indeed poor.  I have no doubt that the employment relationship was bound to end. 

20 The question though is whether the performance and actions of Mr Burton amounted to misconduct so as to warrant summary 
dismissal.  The test is laid out in Graham Sargant v Lowndes Lambert Australia Pty Ltd 81 WAIG 1149 (FB) at page 1156 – 
1157 where the Full Bench said: 

“As to the question of summary dismissal, the Commission, constituted by Full Benches, has applied the well known 
principles expressed in North v Television Corporation Ltd (1976) 11 ALR 599 at 609 (FCFC) per Smithers and Evatt JJ, 
as follows:- 

“For purposes of the application of the common law principles to the facts of this case, the remarks of the Master of 
the Rolls in Laws v London Chronicle (Indicator Newspapers) Ltd [1959] 2 All ER 285 at 287 and 289 are in point. 
He said: 

‘... since a contract of service is but an example of contracts in general, so that the general law of contract will 
be applicable, it follows that, if summary dismissal is claimed to be justifiable, the question must be whether the 
conduct complained of is such as to show the servant to have disregarded the essential conditions of the contract 
of service ... I ... think ... that one act of disobedience or misconduct can justify dismissal only if it is of a nature 
which goes to show (in effect) that the servant is repudiating the contract, or one of its essential conditions; and 
... therefore ... the disobedience must at least have the quality that it is “wilful”; it does (in other words) connote 
a deliberate flouting of the essential contractual conditions.’ 

... Until the terms of the contract are known and identified it is impossible to say whether or not any particular 
conduct is in breach thereof or is a breach of such gravity or importance as to indicate a rejection or repudiation of 
the contract. 
One cannot begin the inquiry without ascertaining what work ... the employee was employed and had undertaken to 
perform. It is also necessary to ascertain what particular obligations the parties had agreed upon as important or 
even vital.” 

This approach is also expressed by Dixon and McTiernan JJ in the well known passage from their joint judgment in Blyth 
Chemicals Ltd v Bushnell ( 1933) 49 CLR 66 at 81-82.” 

21 It is not clear to me that the evidence of Mr Sargent of the behaviour of Mr Burton during the time of his employment, I am not 
referring to the period post-termination, can amount to the behaviour justifying the description of repudiating his contract such 
as to warrant gross misconduct.  Certainly intimidating or aggressive behaviour towards a fellow employee or employer is 
serious behaviour.  However, the evidence of Ms Witton amounts to her feeling uncomfortable about the behaviour of Mr 
Burton.  She said she did not see Mr Burton’s behaviour as being as aggressive or intimidating as Mr Sargent would impart.  
The evidence in its entirety involves Mr Burton throwing a key, throwing a book, blocking Mr Sargent’s passage into a room 
and threatening to report him to the REBA Board.  Taken together and alone it is difficult to conclude that these are matters 
that amount to gross misconduct warranting summary dismissal.  There is minimal evidence about a failure to obey lawful 
instructions.  There is evidence to prove that Mr Burton’s performance was not adequate and that he was not sufficiently 
diligent.  The respondent has not discharged their onus in this regard.  I find then that the behaviour of Mr Burton did not 
amount to behaviour warranting summary dismissal.  I find also that Mr Burton’s employment was bound to end and hence he 
could have been fairly dismissed on notice.  It is therefore the lack of notice paid to Mr Burton which contributes to the 
unfairness.  Mr Burton did not receive a fair go all round (Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ 
Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385) due to the lack of proper notice.  I have 
no doubts that if Mr Burton had been dismissed on notice he could not have justified or sustained a claim in this Commission.  
The notice specified in the contract is two months. 

22 It is clear that reinstatement can in no way be seen to be practicable.  I am advised that Mr Burton died post hearing.  There are 
not many matters that I have heard whereby the level of animosity generated towards the applicant is so high.  I would add that 
there is no evidence in respect of whether Mr Burton has in fact mitigated his loss.  The submission from the bar table instead 
is that he sought to get some employment in the real estate industry in Perth however he then departed for Adelaide and being 
of approximate retirement age chose to care for his ailing father. 

23 The respondent sought to lead evidence in respect of the previous behaviour of Mr Burton in being an applicant in this 
Commission.  I cannot see how a list of applications made previously by the applicant can have any bearing on me deciding 
this matter.  It is difficult also to see how the matter involving Mr Burton and a previous employer, Kenneth W Burton v 
Lindsay Arthur Robeson T/As Ray White R/E ( Jurien Branch) Moora Districts 82 WAIG 2499 can have any relevance.  I note 
however in that matter Mr Burton succeeded in achieving a finding that he was dismissed in a procedurally unfair manner and 
compensation was awarded.   

24 The applicant was denied a benefit due to him under clause 2 of his contract.  There is no evidence or suggestion that clause 7 
of the contract, and in particular clause 7.4 was triggered.  Therefore Mr Burton is due his notice whether by compensation for 
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unfair dismissal or by way of a denied contractual benefit.  The sum is the same.  Mr Sargent complains that the contract 
should be made void as Mr Burton misled him as to the requirements of the Real Estate and Business Agents Board.  There is 
simply no merit in these claims.  Clearly Mr Sargent freely entered into the contract at the time to secure Mr Burton’s ongoing 
services and for him to act as Licensee (see Chapter 4 of Macken, McCarry & Sappideen’s The Law of Employment 4th Edition 
pp 71-87).  

25 I would therefore award the sum of $4,615.40 as and by way of compensation, less any taxation payable to the Commissioner 
of Taxation within 7 days of this order.  In making the order I draw the parties’ attention to section 4 of the Law Reform 
(Miscellaneous Provisions) Act 1941 and the decision of the Full Bench in James Austin Fuller v North Beach Bowling Club 
83 WAIG 1131.  It may be a matter for further submission at the time of a speaking to the minutes is called as to whether the 
order should be made out to the Executor of the Estate of the late Kenneth W Burton.  

 

2004 WAIRC 11492 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KENNETH W BURTON 
APPLICANT 

 -v- 
 ZINZAN WA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE OF ORDER MONDAY, 17 MAY 2004 
FILE NO APPLICATION 1001 OF 2003 
CITATION NO. 2004 WAIRC 11492 
 
 
Result Order made to amend the name of the applicant 
Representation 
Applicant Mr C Young as agent 
Respondent Mr I Sargent 
 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) & (ii) of the Industrial Relations Act 1979; and 
WHEREAS the matter was heard on 9 March 2004; and 
WHEREAS the Commission was advised on 16 March 2004 that applicant had died; and   
WHEREAS reasons for decision were issued on 22 April 2004 drawing to the parties attention the issue of the correct naming of 
the applicant; and 
WHEREAS the agent for the applicant submitted to the Commission on 27 April 2004 that no executor had been appointed to Mr 
Burton’s estate; and 
WHEREAS the matter came on for a speaking to the minutes on 17 May 2004; 
HAVING HEARD Mr C Young on behalf of the applicant and Mr I Sargent on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders -  

THAT the name of the applicant, “Kenneth W Burton”, be deleted and that “The Estate of the Late Kenneth W 
Burton” be substituted in lieu thereof. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

2004 WAIRC 11493 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE ESTATE OF THE LATE KENNETH W BURTON 
APPLICANT 

 -v- 
 ZINZAN WA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE OF ORDER MONDAY, 17 MAY 2004 
FILE NO APPLICATION 1001 OF 2003 
CITATION NO. 2004 WAIRC 11493 
 
 
Result Applicant dismissed unfairly; compensation awarded for notice 
Representation 
Applicant Mr C Young as agent 
Respondent Mr I Sargent 
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Order 
HAVING heard Mr C Young on behalf of the applicant and Mr I Sargent on behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

(1) DECLARES that the applicant, Kenneth W Burton, was unfairly dismissed by the respondent on the 16th day of 
June 2003; 

(2) DECLARES that reinstatement is impracticable; 
(3) ORDERS that the said respondent do hereby pay within 7 days of this order, as and by way of compensation for 

notice the amount of $4,615.40 to the Estate of the Late Kenneth W Burton, less any taxation that may be 
payable to the Commissioner of Taxation.   

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

2004 WAIRC 11487 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEPHEN A FURTADO 
APPLICANT 

 -v- 
 CHALLENGER TAFE 

RESPONDENT 
CORAM SENIOR COMMISSIONER A R BEECH 
DATE MONDAY, 17 MAY 2004 
FILE NO APPLICATION 241 OF 2004 
CITATION NO. 2004 WAIRC 11487 
 
 
Result Referral of unfair dismissal out of time dismissed 

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Acceptance of referral out of 
time – Application referred outside of 28 day time limit – Relevant principles to be applied – 
Commission satisfied applying principles that discretion should not be exercised – Acceptance of 
referral out of time not granted – Industrial Relations Act 1979 (WA) s29(1)(b)(i),(2)&(3) 

Representation 
Applicant Mr S.A. Furtado 
Respondent Mr M.R. Taylor (as agent) 
 
 

Reasons for Decision 
1 On 24 February 2004 Mr Furtado referred to the Commission a claim that he was unfairly dismissed by the respondent.  Mr 

Furtado stated that his occupation was as a casual lecturer.  He stated that the date of his termination was “approximately 23 
January 2004”.  He stated in his Notice of Application that he has endeavoured to contact the Challenger TAFE Course 
Co-ordinator on at least four or five occasions for a copy of a letter sent to him in January which would specify the precise date 
of termination.   

2 The respondent filed a Notice of Answer which stated that Mr Furtado had been employed on a casual basis as a lecturer.  In 
term 1 2003 Mr Furtado had been employed on a casual basis amounting to two hours per week for seven weeks and that he 
last worked for the respondent in that capacity on 14 April 2003.  The respondent stated that Mr Furtado had not been 
employed by it since 14 April 2003 and that the application in the Commission is thus 10 months out of time.   

3 The Commission concludes therefore that, if Mr Furtado’s employment terminated on 23 January 2004 then Mr Furtado’s 
claim of unfair dismissal is four days’ beyond the time limit of 28 days prescribed by s.29(2) of the Industrial Relations Act 
1979.  If the respondent is correct, then Mr Furtado’s claim of unfair dismissal is over 10 months beyond that time limit.  The 
Commission therefore listed the application pursuant to s.29(3) of the Act in order to determine whether or not it would be 
unfair not to accept Mr Furtado’s claim of unfair dismissal.   

4 Mr Furtado represented himself and made statements from the bar table.  The respondent, too, made statements from the bar 
table.  Both Mr Furtado, and the respondent, tendered some documentary material which was accepted into evidence.   

5 I turn to consider the issues relevant to deciding whether or not it would be unfair not to accept Mr Furtado’s application out of 
time.  It is convenient to deal first with the nature of Mr Furtado’s employment with the respondent.  On the submissions and 
the material before the Commission, Mr Furtado was employed in a casual capacity as a lecturer.  He would be offered 
employment for the duration of any classes to be held in his chosen profession.  For the duration of those classes he would be 
employed by the respondent.   

6 The manner of that employment is exampled in a document headed “Casual Employee - Contract of Employment” which is 
part of Exhibit 1.  It states in its terms that it is an offer of a fixed term casual contract of employment for the times and duties 
specified on the reverse of the document.  The commencement date and the cessation date are in accordance with the 
handwritten details inserted on the reverse of the document.  I am satisfied that the employment of Mr Furtado by the 
respondent was thus for a series of these fixed terms the duration of which were contained in a contract of employment 
document on each occasion.   
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7 It is significant to note that in the document provided by Mr Furtado the contract states in paragraph 6: 
“Any period of employment beyond the dates specified must be the subject of a new contract.  Casual rates of pay and 
length of employment must comply with procedure Q10.002/4.” 

8 It is common ground between Mr Furtado and the respondent that he last worked for, and was last paid by, the respondent on 
14 April 2003.  It is more likely than not that that date was the cessation date on the relevant contract of employment document 
which constituted the offer of employment to Mr Furtado which he accepted.  There is no evidence of any “new contract” 
which provided for a period of employment beyond that date. 

9 The point of fundamental importance to this matter is that on 14 April 2003 Mr Furtado’s employment with the respondent 
ceased by virtue of the expiry of the term of his casual employment contract.  When a contract of employment comes to an end 
in accordance with the expiry of its term on the final day of the agreed period of employment, the termination of the 
employment occurs by the effluxion of the period of time agreed between the contracting parties.  That cessation of the 
relationship of employer and employee is not a “dismissal” (Gallotti v Argyle Diamond Mines Pty Ltd (2003) 83 WAIG 3053 
at 3055). 

10 Therefore, if Mr Furtado’s employment with the respondent ceased on 14 April 2003 he was not dismissed.  Accordingly he is 
not able to claim unfair dismissal.  On that basis, it would not be unfair not to accept his claim before the Commission.  It is 
hardly unfair not to accept a claim that cannot succeed.   

11 However, Mr Furtado argued that on a proper interpretation of what happened he believed he was employed past the date of 14 
April 2003.  I turn now to examine these arguments.  Firstly, Mr Furtado stated that he committed to the respondent that he 
would be available on Mondays for lecturing.  In accordance with his commitment to the respondent he deprived himself of 
income in the remaining terms after term 1 2003 in anticipation of employment.  However, the Commission finds that Mr 
Furtado holding himself available to work is not the same thing as actually being employed by the respondent.  Indeed, given 
Mr Furtado’s statement that the respondent subsequently scheduled a class in 2004 on a Wednesday and in a different work 
location it can hardly be said that the respondent had accepted any commitment from Mr Furtado consistent with him 
remaining its employee.  Rather, the reverse is the case.   

12 Mr Furtado also stated that he received a letter in January 2003 which confirmed, on his recollection, that he would not be 
further employed due to a lack of enrolments.  This letter was not produced by Mr Furtado who stated that he no longer has it.  
If the letter is not produced before the Commission then the Commission is not able to take account of it.  I add, however, that 
even if the letter stated what Mr Furtado recollects it states, it would suggest more that Mr Furtado was not to be offered 
further employment than that he had been dismissed from any existing employment.  After all, the evidence overall as I find it 
to be tends to suggest that after 14 April 2003 Mr Furtado was not employed.   

13 Mr Furtado also stated he had attended an afternoon workshop in October 2003 on how to deal with students.  This does not 
show that he remained employed by the respondent.  It is not suggested, for example, that he was paid for attending the 
workshop.   

14 In fact, the evidence is that although the respondent advertised for classes in the profession taught by Mr Furtado, a lack of 
numbers meant that the respondent did not run any further classes.  Hence, it suggests that Mr Furtado was not offered any 
further employment.  Even if the respondent subsequently ran a class at a different time and a different location, there is no 
evidence that the respondent offered any further employment to Mr Furtado.   

15 Accordingly, Mr Furtado was quite correct when he observed that it was more the anticipation of future employment which is 
the issue.  Mr Furtado’s concern was really that the respondent has not offered him any further work.  A refusal to offer further 
employment is quite different from a dismissal from employment.   

16 Ultimately, it is more likely than not that Mr Furtado was employed on a casual basis for a series of fixed terms.  He worked 
for the duration of the terms and his employment ceased in accordance with those terms.  The casual nature of the employment 
meant that there was no further ongoing employment unless, and until, the respondent offered him further employment for 
another fixed term and he accepted it.  There was not any offer of further employment after 14 April 2003 due, primarily at 
least, to insufficient enrolments.   

17 Accordingly, I find on the material that is before me that it is most unlikely that Mr Furtado could argue that he was dismissed 
by the respondent.  In fact, on the evidence and material before the Commission, the likely conclusion is that he was not 
dismissed and accordingly his claim of unfair dismissal is in fact without foundation.  On that basis, it is very difficult for 
Mr Furtado to show that it would be unfair not to accept his claim of unfair dismissal.   

18 If Mr Furtado was last employed by the respondent in April 2003 and indeed had been dismissed then the application is 10 
months out of time.  Claims of unfair dismissal should be dealt with promptly because the legislation requires that such claims 
be lodged within 28 days of the day the employment terminated.  It is hardly consistent with that objective for Mr Furtado’s 
claim to now be accepted.   

19 It is not suggested that the respondent was aware prior to being served with the claim in February 2004 that Mr Furtado had 
intended to claim unfair dismissal.  The prejudice to the respondent if the claim is accepted may not be large.  The respondent 
made no separate submissions that it would suffer any prejudice from the claim, or the late lodgement of it.  However the 
respondent would nevertheless be obliged to defend a claim relating to events which occurred in April 2003.  There is at least 
some prejudice to it in being put in that position.  It is the case, however, that even if there was no prejudice, the absence of 
prejudice to the respondent is an insufficient basis to grant an extension of time (Malik v Paul Albert, Director General, 
Department of Education [2004] WASCA 51). 

20 It should also be said that the resources of the Commission as provided by the State to deal with claims of unfair dismissal are 
necessarily limited.  The resources of the State should more properly be applied to claims which have been lodged promptly 
and, I might add in the circumstances of this case, which have a stronger likelihood of success.   

21 Ultimately, it cannot be said that there is anything which could positively satisfy the Commission that it would be unfair not to 
accept the referral out of time and accordingly the claim of unfair dismissal will be dismissed. 

22 One matter remains.  Mr Furtado has also claimed that he is entitled to a benefit under his contract of employment.  Such a 
claim is not caught by the 28 day time limit and accordingly is not out of time.  However, Mr Furtado made it plain that this 
claim is really one of compensation in the event that he has been unfairly dismissed.  To put it another way, Mr Furtado is not 
saying that he had a benefit under his contract of employment.  Rather, he claimed compensation for having been dismissed 
after five years’ employment with the respondent as a casual lecturer. 

23 Properly seen, therefore, and as Mr Furtado acknowledged, this claim is dependant upon the claim of unfair dismissal being 
accepted.  If there has been no unfair dismissal then this claim falls away.  For the reasons already given, Mr Furtado’s claim 
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of unfair dismissal is to be dismissed because it is not unfair not to accept the claim.  The dismissal of that claim means that the 
separate claim in paragraph 24 of his Notice of Application falls away.   

24 In the circumstances the Commission will issue an order of dismissal which dismisses the entire application including the 
claim in paragraph 24. 

25 An order to that effect now issues. 

 

2004 WAIRC 11486 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEPHEN A FURTADO 
APPLICANT 

 -v- 
 CHALLENGER TAFE 

RESPONDENT 
CORAM SENIOR COMMISSIONER A R BEECH 
DATE MONDAY, 17 MAY 2004 
FILE NO APPLICATION 241 OF 2004 
CITATION NO. 2004 WAIRC 11486 
 
 
Result Referral of unfair dismissal out of time dismissed 
Representation 
Applicant Mr S.A. Furtado 
Respondent Mr M.R. Taylor (as agent) 
 
 

Order 
HAVING HEARD Mr S.A. Furtado on his own behalf as the applicant and Mr M.R. Taylor (as agent) on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders - 

THAT the application is hereby dismissed. 

(Sgd.)  A R BEECH, 
[L.S.] Senior Commissioner. 

 

2004 WAIRC 11490 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TRACEY JANE GANE 
APPLICANT 

 -v- 
 SHARK BAY RESOURCES PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER A R BEECH 
DATE MONDAY, 17 MAY 2004 
FILE NO APPLICATION 1253 OF 2003 
CITATION NO. 2004 WAIRC 11490 
 
 
Result Application dismissed for want of prosecution 

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Application by Respondent to 
dismiss for want of prosecution – No appearance by applicant - Principles applied – Application 
upheld – Claim of unfair dismissal dismissed – Industrial Relations Act 1979 (WA) s27(1)(a) 

Representation 
Applicant No appearance 
Respondent Mr C. Taylor (of counsel) 
 
 

Reasons for Decision 
1 The substantive claim before Commission is an application by Ms Gane that she was unfairly dismissed by the respondent on 

22 July 2003.  The respondent denies that its dismissal of Ms Gane was unfair.   
2 On 27 October 2003 a meeting was conducted by a Deputy Registrar of the Commission via telephone with the parties in an 

endeavour to resolve the matter.  No agreement was reached and the meeting was adjourned to enable Ms Gane to seek legal 
advice.  The record of the matter shows that Ms Gane was contacted on 30 October 2003.  She advised the Commission that 
she had not received any legal advice.  Ms Gane was subsequently contacted by my Associate on 17 November 2003.  Ms 
Gane advised that although she wished to proceed with her application her legal adviser was at present having discussions with 
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the respondent in an attempt to settle the matter and she hoped to hear back from her lawyer within the next “couple of days”.  
Ms Gane undertook to keep the Commission advised.   

3 When the Commission had not heard from Ms Gane by 12 December 2003 my Associate again rang Ms Gane.  On this 
occasion Ms Gane said that she was expecting a letter from the lawyer.  Ms Gane again gave an undertaking to keep in touch 
with the Commission.   

4 When nothing had been heard from Ms Gane by 26 February 2004, and after telephone messages had been left for Ms Gane to 
ring the Commission, Ms Gane telephoned.  She advised that negotiations between the parties had ceased however she was 
then out of the country and would be absent “until at least May”.  She did not advise the Commission where she was and was 
vague about her actual movements.  Nevertheless, she confirmed that the address nominated in her application was still the one 
that should be used.  Ms Gane requested that the Commission not telephone her because it costs her “$7 odd per minute for 
calls that she receives” on her mobile phone.  Ms Gane undertook to ring the Commission on 2 March 2004.   

5 Ms Gane did not ring on 2 March 2004.  On 19 March 2004, when nothing further had been heard from Ms Gane, the 
Commission directed that the respondent be contacted to be informed of the present status of the application.  

6 On 2 April 2004 the respondent then wrote to the Commission seeking that the Commission issue an order to dismiss the 
matter for want of prosecution.  The Commission listed the respondent’s application for hearing in a Notice of Hearing sent to 
Ms Gane’s permanent address on 21 April 2004 listing the hearing for 12 May 2004.  An accompanying letter advised Ms 
Gane that as her permanent address is in Meekatharra, the Commission did not require Ms Gane to actually attend the hearing 
in Perth.  Provided Ms Gane contacted the Commission by the date and time set out in the Notice of Hearing, the Commission 
would treat that contact as her appearance before the Commission for the purposes of the respondent’s application to strike out 
her claim of unfair dismissal for want of prosecution. 

7 It is a matter of record that when the respondent’s application came before the Commission there was no appearance by, or on 
behalf of Ms Gane.  Further, no reply was received to the Commission’s letter which accompanied the Notice of Hearing.  
Furthermore, no mail was returned to the Commission from the address to which it had been posted.   

8 Against that background Mr Taylor, who appeared on behalf of the respondent, submitted that the Commission should issue an 
order to strike the application out for want of prosecution.  Mr Taylor informed the Commission that following the conciliation 
meeting before a Deputy Registrar on 27 October 2003 the respondent too had not heard directly from Ms Gane after 16 
December 2003.  The respondent submitted that the length of the delay from that later date to the date of the hearing was 
significant and demonstrated that Ms Gane has done nothing to progress her claim of unfair dismissal. 

9 Mr Taylor pointed out that the emphasis in matters of unfair dismissal is on the Commission acting swiftly.  A delay of six 
months is therefore inordinate and on the facts of this case a delay of almost six months has occurred. 

10 Mr Taylor also submitted that no explanation has been forthcoming from Ms Gane regarding the length of the delay.  It was 
noted that Ms Gane may have been overseas from February 2004.   

11 Mr Taylor submitted that the Commission should take into consideration that Ms Gane will suffer some prejudice if her 
application is dismissed.  That prejudice will be her inability to progress her claim any further.  However, Ms Gane has not 
established a case why she has not progressed her application sufficiently, or at all, to justify not dismissing it in accordance 
with the respondent’s application to do so. 

12 Mr Taylor also submitted that Commission should take into consideration that there will be a prejudice to the respondent if the 
application is not dismissed.  The application is “hanging over its head” and is on that basis oppressive to the respondent.  It 
should not have to endure further delay.  Further, given that the events to which the application relates took place in July 2003, 
there is the further prejudice to the respondent in attempting to formulate the necessary evidence to defend the claim.  There 
will be a difficulty in gathering evidence from witnesses at the time whose recollection will now not be as clear as it might 
have been had Ms Gane progressed her application promptly.   

13 Mr Taylor urged the Commission to take into account the relative conduct of the parties.  Ms Gane has been given a reasonable 
time to progress her claim.  These reasonable timeframes have been set by the Commission but have been ignored.  
Correspondingly, the respondent has been ready and willing to defend the claim.   
Conclusion 

14 It cannot be denied that the respondent’s application to strike this matter out for want of prosecution has a firm foundation.  It 
cannot be said that there is evidence before the Commission from which it could conclude that Ms Gane has done anything at 
all to progress her application.  She attended a conciliation meeting held by telephone in October 2003.  However, if she 
engaged a lawyer, that engagement was not notified to the Commission.  No steps were taken by Ms Gane to have legal 
representation in this matter according to any record in the Commission.  Ms Gane may have consulted a lawyer however, 
there is nothing on the record to indicate that she did so for the purpose of dealing with her application in a formal sense.  
Indeed, she may have done so purely for the purposes of negotiation between the parties. 

15 Further, the record indicates that Ms Gane has not once taken the initiative to keep in contact with the Commission.  The 
contact which has been made has consistently been at the initiative of the Commission.  Moreover, on every occasion when Ms 
Gane undertook to keep the Commission advised of the progress of any negotiations, or indeed of her own intentions, she 
failed to comply with her own undertakings.   

16 It is acknowledged that Ms Gane may be out of the country.  Given her reluctance to provide any details of this to the 
Commission, no firm conclusion is able to be reached.  Nevertheless, in principle, modern communication makes it far more 
difficult for a person who is out of the country to argue that they were therefore unable to keep in touch with the Commission.  
Even if Ms Gane did not wish to use her mobile telephone because of the expense, there is nevertheless both e-mail and mail 
facilities none of which have been utilised by her.  Her complete lack of initiative in keeping in touch with the Commission 
does not show that she has any interest in progressing this matter.  Indeed, it shows to the contrary.   

17 It is worthwhile placing on the record that such information that Ms Gane did impart to the Commission is that she will be 
returning in approximately May 2004.  That date has arrived and yet there has been no contact received from Ms Gane nor any 
advice received from her of any alternate time at which she expects to return from overseas.  In those circumstances, the 
Commission is not able to conclude on the lack of information before it that Ms Gane is to return to the State at any time in the 
near future. 

18 As a result, an inordinate length of time has passed if not from the date of the last contact from Ms Gane, being a date in 
February 2004, then from the date of the termination of her employment in July 2003.  The Commission is obliged to act 
swiftly in matters relating to unfair dismissal which is amply demonstrated by the requirement that claims of unfair dismissal 
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be referred to the Commission within 28 days of the day the employment terminated.  It would not be unusual if people’s 
recollections of the details of events at least 12 months earlier are quite hazy and unreliable and the submission of Mr Taylor in 
this regard is sound.  It is of little assistance to the Commission in enquiring into and dealing with a claim of unfair dismissal 
12 months earlier if the recollections of one or more or the participants in the events are unreliable.   

19 It is not for the Commission to keep in contact with Ms Gane: it is for Ms Gane to keep in contact with the Commission.  Ms 
Gane is the applicant in this matter and it is at her initiative that her application was referred to the Commission.   

20 In all of the circumstances I am satisfied that Ms Gane has not taken any, or the appropriate, steps to prosecute her claim and it 
is entirely appropriate that an order now issue that the application be dismissed for want of prosecution. 

21 Order accordingly. 
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PARTIES TRACEY JANE GANE 
APPLICANT 

 -v- 
 SHARK BAY RESOURCES PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER A R BEECH 
DATE THURSDAY, 13 MAY 2004 
FILE NO APPLICATION 1253 OF 2003 
CITATION NO. 2004 WAIRC 11470 
 
 
Result Application dismissed for want of prosecution 
Representation 
Applicant No appearance 
Respondent Mr C. Taylor (of counsel) 
 
 

Order 
WHEREAS this application was listed for hearing to hear the application of the respondent to dismiss it for want of prosecution; 
AND WHEREAS at the conclusion of the proceedings the Commission decided that the application be dismissed for want of 
prosecution and that its Reasons for that decision be published subsequently, 
AND HAVING HEARD Mr C. Taylor (of counsel) on behalf of the respondent and there being no appearance on behalf of the 
applicant, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders - 
 THAT the application be dismissed for want of prosecution. 

(Sgd.)  A R BEECH, 
[L.S.] Senior Commissioner. 
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Result Application dismissed for want of jurisdiction. 

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Whether applicant an 
employee or practising solicitor – Principles applied – Applicant not employee – Application 
dismissed –Industrial Relations Act 1979 (WA) s 7 & s 29(1)(b)(i) 
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Applicant Ms S.A. Gaunt (of counsel) 
Respondent Mr G. Stubbs (of counsel) 
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Reasons for Decision 
1 By this application Ms Gaunt claims that she was unfairly dismissed on 20 September 2003 from the position of guild solicitor 

for the Edith Cowan University Student Guild (the Guild).  The Guild, in its Answer, stated that Ms Gaunt is a legal 
practitioner operating her own practice who was retained to provide legal advice as requested and required by the Guild.  The 
Guild stated therefore that Ms Gaunt was not employed by it as a consequence, and as Ms Gaunt was not an employee under 
the Industrial Relations Act 1979 the Commission does not have the jurisdiction to deal with the matter.  The Commission 
listed the matter in order to determine whether Ms Gaunt was in fact an employee and whether she resigned her position at the 
Guild or had been dismissed.  The hearing took place over two days.   
Factors relevant to the alleged employment relationship 

2 From the evidence before the Commission I find as follows.  During a conversation between Ms Gaunt and the incoming 
Guild President Mr O’Callaghan at Ms Gaunt’s daughter’s 21st birthday party on 10 January 2003 a discussion occurred about 
Ms Gaunt becoming the Guild’s solicitor.  Ms Gaunt subsequently drafted up a contract.  Mr Wyatt, an employee of RW 
Corporate Management and Direction Pty Ltd which is contracted to the Guild, gave Ms Gaunt that company’s contract.  I find 
on the evidence that the contract prepared by Ms Gaunt followed the contract between the Guild and that company.   

3 I also find that 12 February 2003 Ms Gaunt and the Guild signed the contract which had been drafted by Ms Gaunt.  It is not a 
long document and given its importance in the decision which follows, it is now set out in full as it has been typed: 

“LEGAL CONSULTANCY CONTRACT 
PARTIES: 
EDITH COWAN UNIVERSITY STUDENT GUILD an incorporated association under the Edith Cowan University Act 
1984. 
(hereinafter called “the Guild”) 
AND 
SALLY ANN GAUNT Legal Practitioner of 285 Hancock Stree, Doubleview in the State of Western Australia, 
(hereinafter called “the practitioner”) AGREE AS FOLLOWS - 
SERVICES 
The practitioner is to provide the following services for the Guild:- 
a) Provide legal advice in relation to the running of the Guild in particular to President Robert Amos-O’Callaghan 

by telephone or otherwise. 
b) Undertake legal research as required in particular of all statutes and regulations pertaining to Edith Cowan 

University 
c) Provide representation for the Guild in the manner of written, e-mail, facsimile communication to bodies within 

Edith Cowan University or persons/corporations outside the University 
d) Undertake and superintend the conduct of litigation where approved by the Guild or necessary in the opinion of 

the President of the Guild; recommend suitable counsel where required and to seek opinions from Bar 
Chambers. 

e) Upon request and subject to reasonable notice to participate in deputations to Council, Senate and other 
University authorities as requested 

CONSIDERATION is to be paid by the Guild to the practitioner in the following manner:- 
The Guild must provide the practitioner with a minimum of one hour a month or payment in lieu thereof as a retainer 
ensuring the availability of the practitioner.  The work will be performed on an hourly rates basis.  In view of the past 
financial difficulties of the Guild and the positive community benefits of this joint participation the practitioner’s hourly 
rate of $100.00 per hour will be discounted to $55 per hour with the desire that the association of the practitioner and the 
Guild will be both long and beneficial to the student community. 
PAYMENT 
Invoices are to be submitted to the Treasurer of the Senate upon accrual of 5 working hours.  Payment is to be made to the 
practitioner within 7 working days of receipt for the first 10 hours of each month after receipt by the Guild of the 
practitioner’s account.  For hours over and above 10 of each month, the amount outstanding will be paid as soon as 
practicable.  Other reasonable disbursements (such as the cost of parking) will be claimed from the Guild. 
TERM 

 This contract is for a one [the word “one” is crossed out in handwriting and the word “two” is inserted, the change being 
initialled by Ms Gaunt only] year period with a two-month trial period during which either party may terminate 
contractual relations.  Upon the conclusion of the trial period this contact may be terminated by a special resolution of the 
Senate or by agreement of the practitioner and the Guild. 

 INDEMNITY 
 The practitioner and any legal associates embarked on legal matters for the Guild with her will be given complete 

indemnity by the Guild against any and all legal claims that may be made by any parties in relation to the obligations and 
carrying out of their duties. 

 CORRESPONDENCE 
 The Guild is to address all correspondence to the practitioner at the address on her letterhead.  Correspondence to the 

Guild from the practitioner shall be to the Guild President, ECU Student Guild, 2 Bradford St Mount Lawley 6050. 
 THIS AGREEMENT is dated the 12 day of February 2003 
 THE PRACTITIONER   Signed 

 
 THE GUILD 
  Signed 
 _________________________ 

    (Robert Amos-O’Callaghan 
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  Signed 
 __________________________ 

       (Steven Applin) 
 (Senate Seal affixed)” 
4 I also find the following from the evidence.  Ms Gaunt is a legal practitioner.  She has been a legal practitioner for 28 years.  

She has a valid practicing certificate which she maintained during the period of the consultancy contract.  Indeed, she has had 
an unbroken practicing certificate since 1976.  She has run a sole practice as a solicitor for eight years.  It is a small practice 
(Ms Gaunt described it as “tiny”) of perhaps three or four clients in a year.  She operates the practice from the lounge room of 
her home, which she shares with husband.  She has a business letterhead which states her name, qualifications and contact 
details.  She uses her own telephone and facsimile machine which she shares with her husband.  She operates, and operated at 
the time, a trust account by the name of “Sally Gaunt Barrister and Solicitor Statutory Trust Account”.   

5 During 2003 Ms Gaunt continued to operate her practice.  She billed some clients.  She maintained her professional indemnity 
insurance.   

6 During the currency of the consultancy contract, and in accordance with its terms, Ms Gaunt provided invoices to the Guild for 
payment.  A number of these invoices were tendered in evidence and became exhibit 4.  The invoices are headed either 
“Account Sally Gaunt Solicitor” or “Account Sally Gaunt” with her address.  They are headed “Re: Legal Services to Guild” 
or “re: Legal Expenses” or “Solicitor’s Salary on Roster Times” or “Legal Consultancy”.  There then follows dates against 
which are listed the nature of the service provided and a time.  At the foot of the account is the total of the hours, a reference to 
the hourly rate agreed under the contract, and the inclusion of “disbursements”.   

7 All of the invoices tendered followed a similar format.  The account for 29 November 2003 contains the following additional 
words at the foot of the document: 

 “Within 30 days of receiving this account you may require me by notice in writing to submit the account to the taxing 
officer of the Supreme Court for review of the amount of costs charged to you, the subject of this account.” 

8 From the evidence before the Commission, including the contents of the invoices, I find that Ms Gaunt attended meetings at 
the Guild, studied legislation, attended meetings with the University administration as part of a delegation to negotiate terms 
and leases of buildings occupied by the Guild, gave telephone advice, particularly to Mr O’Callaghan, drafted and amended 
correspondence, purchased certain stationery items which were then claimed as disbursements and examined documents such 
as Guild employment contracts in order to make suggestions or corrections.   

9 During the currency of a “Guild Advisory Service”, which was a Guild Student Legal Advisory Service set up at no cost to 
students from approximately April 2003, Ms Gaunt attended the campuses of the University to give legal advice to students.  
This was initially done according to a roster upon which Ms Gaunt was paid.  This was subsequently changed to giving advice 
to students on an appointment basis.  Ms Gaunt’s evidence, which I accept, is that she saw all students at the University’s 
campuses except for one student which she saw in her own home.   

10 She took one student on as private client for which she was paid by that student.  Ms Gaunt confirmed that she continued 
working for “a handful” of clients whilst working for the Guild.   

11 She used the Guild facilities, they being Guild stationery (including the Guild letterhead) a room for her use during the legal 
advice sessions and Guild telephones.  On one occasion correspondence was prepared for her by a Guild employee (exhibit 3).  
She retained a list of the students seen by her (exhibit 8).  The list is headed “List of Student Clients”.  Ms Gaunt did not have 
an office at the Guild as such.  Rather, an office was made available for her use for the purposes of providing the advice.  
When the Guild wished to contact Ms Gaunt it contacted her at her home by either telephone or by e-mail.   

12 Ms Gaunt did not receive, and was not entitled to receive, entitlements such as annual leave, sick leave or payment for public 
holidays.  On one occasion Ms Gaunt travelled to the Eastern States and Tasmania for personal reasons.  She did so during a 
time of the University break.  She did not ask permission to take leave.   

13 Tax was not deducted by the Guild from payments made to Ms Gaunt.  On the evidence, it is unlikely that Ms Gaunt’s level of 
income would have been high enough to have a tax liability.  Ms Gaunt provided a document showing her income with 
non-deductible and deductible expenses (exhibit G).  This document covers the period up to 25 June 2003.  The firm of 
Certified Practicing Accountants which acts for Ms Gaunt stated in correspondence of 13 April 2004 that Ms Gaunt’s tax 
return for the year ended 30 June 2003 has not yet been prepared however they estimate that her “net profit” should again fall 
below the taxable level necessitating lodgement of a tax return.   

14 Ms Gaunt conceded in cross-examination, and I find accordingly, that she had a lot of flexibility in the manner she provided 
her services to the Guild.  She stated that the Guild did not control her because the Guild did not have the expertise to do so.  It 
was Ms Gaunt’s evidence that the Guild informing her of appointments or the campus to be attended constitutes a direction to 
her to attend at particular times.  Ms Gaunt was not expected to attend at any particular time other than when an appointment 
was made.   

15 The evidence of Mr Wyatt, evidence which I accept, was that he was surprised to have learned that Ms Gaunt used Guild 
letterhead.  Mr Wyatt’s evidence was that no permission was given to use Guild stationery and that Ms Gaunt had been 
retained in order that she would use her own letterhead.  I do not understand Ms Gaunt’s evidence to be that she was authorised 
to use Guild letterhead.  Rather, it appears to have been merely a practice.  I do not regard anything in the evidence of Ms 
Estcourt, the Guild Education and Welfare Officer called by Ms Gaunt, to state that Ms Gaunt was authorised to use Guild 
letterhead.  Indeed, given that she first met Ms Gaunt in July or August 2003, it is possible there may have been a practice 
adopted by Ms Gaunt which Ms Estcourt merely followed.  There was no evidence on this precise point.   
The law 

16 Whether a person is an “employee” for the purposes of the Industrial Relations Act 1979 has often been considered by this 
Commission.  The Commission has considered and followed Hollis v. Vabu Pty Ltd (2001) 207 CLR 21; 106 IR 80, and 
Stephens and Grey v. Brobribb Sawmilling Co Pty Ltd (1986) 160 CLR 16 in United Construction v. Birighitti (2002) 82 
WAIG 2409 (the subsequent appeal against the decision being dismissed: (2003) 83 WAIG 434).  The terms of the definition 
itself are not particularly helpful and it is necessary to have recourse to the tests at common law to see whether or not Ms 
Gaunt was an employee.  It is, as Ms Gaunt has stated, a matter of considering all of the indicia.   

17 When the matter was most recently before the Industrial Appeal Court in United Construction v Birighitti (op.cit), Anderson J 
(with whom Scott J agreed) held that control is the most important indicia.  Hasluck J held it to be one of the variety of factors 
to be considered in the totality of the relationship.   
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18 The totality of the relationship will certainly include the contract signed by the parties.  Indeed, that contract underpinned the 
work performed by Ms Gaunt in accordance with it.  The nature of the contract is ascertained from its terms except where the 
terms are ambiguous or a sham.  The nature and meaning of “control” depends upon its context (Stratton v Van Driel (1998) 87 
IR 151 at 156).  Direct control may not be necessary in order to establish an employment relationship (Zuijs v Worth Bros Pty 
Ltd (1955) 93 CLR 561).   
Findings and conclusion 

19 I find the following point to Ms Gaunt being an employee of the Guild: 
20 (1) Ms Gaunt used Guild stationery and communication facilities. 
21 (2) She performed some services under the umbrella of the Guild, including the Guild sign advertising the legal advice 

service.  She was described as the Co-ordinator of the Guild legal service (exhibit 9). 
22 (3) In some cases, particularly attending meetings or delegations, she worked in collaboration with other Guild officers.   
23 I find the following matters are neutral: 
24 (1) The Guild did not deduct tax from payments it made to Ms Gaunt.  Ms Gaunt’s level of income was below the 

taxable level. 
25 (2) She was directed as to the location of the service to be provided (for example which campus).  An employer can 

direct an employee where to perform work, as can a principal direct a contractor where the service is to be provided. 
26 (3) She was directed to attend at a particular time for the purpose of meeting an appointment.   
27 I find the following points to Ms Gaunt not being an employee of the Guild: 
28 (1) The contract itself is entitled “Legal Consultancy Contract” as distinct from employment contract. 
29 (2) It describes Ms Gaunt as a legal practitioner and the “practitioner” as distinct from “employee”. 
30 (3) By it Ms Gaunt contracted to provide “services for the Guild” which is language consistent with a contract for 

services as distinct from a contract of service. 
31 (4) The contract contains no reference to an employment relationship.   
32 (5) Ms Gaunt continued to operate her practice and to bill clients during the period of the contract. 
33 (6) Ms Gaunt maintained her practicing certificate during the period of the contract. 
34 (7) Ms Gaunt maintained her professional indemnity insurance during the period of the contract. 
35 (8) Ms Gaunt continued to run a business in the sense of working for a profit. 
36 (9) Ms Gaunt retained as a client one of the students of the Guild and acted for that student in a professional capacity 

during the period of the contract. 
37 (10) She operated a trust account during the period of the contract in that she deposited into it Guild money for a specific 

purpose. 
38 (11) By the terms of the contract Ms Gaunt was to provide professional legal advice, that is services as a professional “to 

undertake and superintend the conduct of litigation”. 
39 (12) By it, she was to be given reasonable notice when requested to participate in deputations to Council, Senate and 

other University authorities.  It is not usual for an employee to be given reasonable notice by an employer to 
participate in such matters.  That is, if reasonable notice was not given by the Guild, Ms Gaunt would be entitled 
under the contract to refuse the request. 

40 (13) The remuneration of Ms Gaunt is described as “consideration” as distinct from a wage, salary or remuneration. 
41 (14) The Guild was obliged to pay Ms Gaunt a minimum of one hour per month even if work was not performed.  It is 

unusual for an employee to be paid for not working.   
42 (15) The payment is to be made as a retainer to ensure the availability of Ms Gaunt.  An employer necessarily does not 

have to pay separately to ensure the availability of its employee.   
43 (16) The contract provides that Ms Gaunt has an hourly rate which has been discounted with the desire that the 

“association”, not the “employment”, of Ms Gaunt and the Guild will be long and beneficial. 
44 (17) It provides for payment to be by invoice as distinct from, for example a timesheet.  Ms Gaunt submitted invoices for 

payment including one, at least, which provides for it to be taxed by the Supreme Court if disputed. 
45 (18) It provides for Ms Gaunt to claim disbursements.  It is not usual for an employee to claim disbursements from an 

employer.  That is, an employee may claim reimbursement of petty cash matters but it is unusual for an employee to 
claim “disbursements”.  Ms Gaunt did claim disbursements. 

46 (19) It provides for the “contract” to be for a particular period in contrast to the “employment” being for a particular 
period. 

47 (20) It provides for the termination of the “contract” rather than the employment. 
48 (21) It provides for an indemnity for Ms Gaunt “and any legal associates” embarked on legal matters for the Guild with 

her. 
49 (22) The correspondence between the parties is to be sent to Ms Gaunt “at the address on her letterhead”.  Her letterhead 

does not suggest she is an employee of the Guild but states that she is a barrister and solicitor. 
50 (23) Ms Gaunt did not claim or receive any entitlements such as annual leave or sick leave. 
51 (24) Correspondingly, Ms Gaunt took unpaid leave at her own initiative.   
52 The balance of the above indicia point conclusively to Ms Gaunt not being an employee of the Guild.  The context of the 

“control” to which she referred in her evidence is control which is entirely consistent with a principal directing where a 
contractor is to perform the service to be provided.  Ms Gaunt provided services to the Guild in accordance with the contract.  
The provision of some of those services in a manner consistent with the manner that an employee of the Guild might work, for 
example at a time and location specified, and even using Guild stationery, cannot make Ms Gaunt into an employee when 
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overwhelmingly she was not an employee.  Rather, Ms Gaunt was, and remained, a legal practitioner running her own 
business.  Accordingly, her application must be dismissed. 

53 Much time was also spent during the case presented to the Commission on whether or not Ms Gaunt resigned or was 
dismissed.  It is not necessary for this matter to be decided.  I nevertheless wish to observe, due to the time and effort expended 
upon this particular issue, that I found the evidence of Mr Wyatt to be quite credible given that on this issue it was supported 
by an e-mail from him to Ms Gaunt written and sent on the same day that the conversation between them occurred.  I have no 
doubt that during that conversation, during which Ms Gaunt raised her voice, became upset and ultimately hung up the 
telephone on Mr Wyatt, she used words to the effect that she resigned.   

54 It is important to note, however, that by her reply some two days later (exhibit D) that Ms Gaunt stated that she did not intend 
to resign.  There is some authority for the proposition that the unilateral withdrawal of a valid notice of resignation or 
termination of a contract of employment may be allowed where notice is given by a person in a highly emotional state and is 
retracted later: Martin v Yeoman Aggregates Ltd [1983] IRLR 49 and it must be withdrawn as soon as the person realises that 
he or she has acted in anger: Beardman v. N.Z.I. Insurance Ltd (1990) 70 WAIG 3531.  There is also some authority for the 
proposition that unilateral withdrawal of a valid notice of resignation is not available as a matter of principle: New South Wales 
v Paige (2002) 115 IR 283 at 328. 

55 It is not necessary to develop this issue further.  Ms Gaunt claims that she was dismissed and that she did not resign but it 
cannot be said that the evidence shows conclusively that Ms Gaunt was dismissed and did not resign. 

56 Ultimately, of course, as Ms Gaunt was not an employee she was never employed by the Guild and she cannot have been 
dismissed by it.  Her application in this Commission must therefore be dismissed for want of jurisdiction. 

57 An order to that effect now issues. 
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Order 
HAVING HEARD Ms S.A. Gaunt (of counsel) on her own behalf as the applicant and Mr G. Stubbs (of counsel) on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby order - 

THAT the application be dismissed for want of jurisdiction. 

(Sgd.)  A R BEECH, 
[L.S.] Senior Commissioner. 
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Catchwords Industrial law – Termination of employment – Alleged harsh, oppressive and unfair dismissal and 

denied contractual benefits – Whether reg 5(2) applied to the applicant’s circumstances – What salary 
was provided for in the applicant’s contract of employment – Commission lacks jurisdiction – 
Application dismissed – Order issued – Industrial Relations Act 1979 (WA) s 23, s 29AA, s 29(1)(b); 
Industrial Relations (General) Regulations 1997 (WA) reg 5, reg 6; Interpretation Act 1984 (WA) s 
18. 
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Result Application dismissed for want of jurisdiction 
Representation 
Applicant Ms R Cosentino of counsel 
Respondent Mr J Blackburn or counsel and with him Mr G Bull of counsel 
 
 

Reasons for Decision 
1 The substantive application in this matter is one brought by the applicant alleging that on or about 14 January 2004 he was 

harshly, oppressively and unfairly dismissed by the respondent. 
2 A preliminary issue has arisen, that being whether the applicant's claim is barred by reason of s 29AA of the Industrial 

Relations Act 1979 (“the Act”).  It is common ground that the applicant's employment was not governed by an industrial 
instrument as defined by s 29AA(5) of the Act.  The issue for determination by the Commission, is whether the applicant's 
contract of employment, at the material time, provided for a salary exceeding the prescribed amount for the purposes of s 
29AA(5).  If at the material time, the applicant's contract of employment is found to have provided for a salary exceeding the 
prescribed amount, the claim must be dismissed for want of jurisdiction. 

Factual Background 
3 There is little in dispute between the parties as to the background facts.  Indeed, most of the background is set out in an 

affidavit of Mr Robert Banks, the human resources manager of the respondent, sworn 2 March 2004.   
4 The applicant was employed by the respondent from 12 March 1973 until the termination of his employment on 14 January 

2004.  Annexure RB1 to Mr Banks' affidavit sets out terms and conditions of employment of the applicant as at April 1995.  
No other terms and conditions are in evidence and it must therefore be concluded that it is those terms, subject to what 
immediately follows, that applied at the time of the applicant’s dismissal.  This letter provided that the applicant was engaged 
on an annual remuneration comprising a base salary of $68,757.00 per annum.  As the respondent reviewed salaries annually 
for its employees, annexure RB2 sets out the applicant's salary as at 1 September 2003, being $94,657.00 per annum.  There 
are other components of the applicant's remuneration package set out in annexure RB2, not relevant for present purposes. 

5 The respondent, as a term and condition of employment for employees, operates a salary continuance plan for employees who 
suffer an illness or injury (“the Plan”).  The terms of the Plan, and the supporting documents, are set out at annexures RB3 and 
RB4 to Mr Banks' affidavit.   The Plan is also set out as a term and condition of employment for the applicant, as evidenced by 
annexure RB1.  The essence of the Plan, according to Mr Banks' evidence, is that a contract of insurance exists between the 
respondent and the insurer.  Under the Plan, benefits are payable to employees of the respondent in the event they become 
totally incapacitated as a result of illness or injury.  Benefits apply in other circumstances too.   

6 As the Commission understood the evidence, there is an initial waiting period of some three months, before the insurer will 
make payments to the respondent under the Plan.  Pursuant to the applicant's contract of employment, for any illness or 
accident outside of the workplace, his normal salary would continue for thirty days.  Thereafter, if such illness or accident 
qualified the applicant under the Plan for a benefit, the applicant was to be paid 75 per cent of his normal salary for a period up 
to two years.  According to the evidence, the entitlement to benefit payments under the Plan, is not contingent upon the 
employee remaining employed by the respondent for the entire period of the payment of benefits.  That is, employees may 
continue to receive benefit payments after leaving the employment of the respondent, for up to the two year maximum benefit 
period.  In these circumstances, the respondent continues to pay the former employee his or her salary, and the respondent is 
reimbursed by the insurer. 

7 The evidence was and I find, that on or about 9 December 2002, the applicant informed the respondent that he had been 
certified totally unfit for work to 30 April 2003.  It appears that on and from 9 December 2002, the applicant did not attend the 
respondent's workplace until his employment was terminated on 14 January 2004.  From 10 January 2003 to 22 March 2003, 
the respondent paid the applicant 75 per cent of his normal salary.  In the period prior, from 10 December 2002 to 9 January 
2003, the respondent paid the applicant 100 per cent of his normal salary. 

8 It would appear on the evidence, in anticipation of the insurer accepting the applicant's claim, the respondent continued to pay 
the applicant 75 per cent of his normal salary.  On or about 21 November 2003, the respondent was advised by the insurer that 
the insurer had declined the applicant's claim for total and permanent incapacity.  The insurer also noted apparently, that the 
applicant had made a decision to leave the mining industry and this decision was not connected with his condition. 

9 Subsequently, on or about 26 November 2003, Mr Banks wrote to the applicant requesting his attendance for work on 8 
December 2003.  In the meantime, the respondent continued to pay the applicant 75 per cent of his normal salary.  The 
applicant did not attend for work on 8 December 2003 as required.  On 11 December 2003, the applicant met with Mr Banks 
and as a consequence of that meeting, the applicant was given 5 weeks notice of termination of employment and the 
employment ended on 14 January 2004. 

10 Mr Banks deposed that the respondent did not pay the applicant any further benefits after 8 December 2003 and after the 
applicant's employment ended, the insurer, on or about 3 January 2004, paid the respondent benefits under the Plan for the 
period 10 December 2002 to 4 September 2003 only.   No other payments were made apparently. 

11 I find accordingly. 
Contentions of the Parties 
12 Counsel for the applicant, Ms Cosentino, made a number of submissions.  She submitted firstly that the onus was on the 

respondent to establish that the applicant was an excluded employee for the purposes of s 29AA of the Act. 
13 Second, whilst the applicant accepted that the salary in the applicant's contract of employment had increased to $94,657.00 per 

annum by late 2003, as a matter of fact, the applicant only received 75 per cent of that salary in the period prior to his 
dismissal, that being $70,993.00 per annum.  Counsel submitted that on its proper interpretation, s 29AA when read with reg 5 
of the Industrial Relations (General) Regulations 1997 (“the Regulations”), it is the salary “actually received” that is the 
relevant salary for the purposes of determining whether the applicant is an excluded employee and not the salary specified in 
the applicant's contract of employment.  On this basis, counsel for the applicant submitted that the applicant falls within the 
salary cap as prescribed by s 29AA and his claim is within the Commission's jurisdiction. 
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14 Counsel for the respondent, Mr Blackburn, put submissions on two limbs.  The first limb of his submission, put in some detail, 

was that the payment received by the applicant essentially during the course of 2003, being a payment made under the 
respondent's Plan, was not “salary” for the purposes of the Act, but in the nature of compensation for the applicant's illness.  
Submissions were made by the respondent in relation to the meaning of “salary” at common law, and extensive reference was 
made to authority in that regard, and contrasting “salary” to payments received in the nature of “compensation”: Graham v 
Baker (1961) 106 CLR 340; McLennan v Commissioner for Superannuation (1990) 22 ALD 608 and the cases therein cited. 

15 In the alternative, as a second limb to the submissions, counsel for the respondent contended that even if the payments 
received by the applicant could be characterised as “salary” for the purposes of the Act, then the “salary” that ought be 
considered, is the actual salary prescribed in the applicant's contract of employment, that being $94,657.00, which is a salary in 
excess of the present cap of either $90,000.00 or $94,300.00, depending upon which view the Commission takes of the 
relevant Regulations.   This latter submission, was based on the proposition that reg 6 of the Regulations provides a formula for 
the adjustment of the “prescribed amount” in s 29AA(5) of the Act, by an indexation factor.  The submission was that the 
notice published by the Registrar of the Commission, specifying the current figure of $94,300.00 per annum can only be 
regarded as a guide, as the amount to be prescribed is a matter for the Commission to determine by order.  In the absence of 
any order, as the submission went, it was contended that the actual figure still must be $90,000.00 per annum, as specified in 
the Act. 

Consideration 

16 As with all matters of this kind, careful attention must be paid to the facts.  On the findings the Commission has made, from 
the evidence of Mr Banks, it is apparent that the applicant, because his claim under the Plan was refused, did not, at any time 
during his employment, receive a “benefit” under the Plan.  From the materials annexed to Mr Banks’ affidavit, it is clear that a 
“benefit” under the Plan, is the monthly amount paid to the respondent, in respect of a person insured who is totally disabled.  
The policy documents refer to this sum as “the Total Disablement benefit”, and is based on the insured persons’ (in this case 
the applicant’s) monthly income, as adjusted by a formula applied under the Plan.  As I have set out above, the respondent's 
insurer notified the respondent on or about 21 November 2003, that it had rejected the applicant's claim.  This is 
notwithstanding the fact that the respondent had continued to pay the applicant his salary, initially at the rate of 100 per cent 
and subsequently at the rate of 75 per cent, at all material times.  This included up to the date when the applicant was notified 
that his employment was to be terminated. 

17 In my opinion therefore, and based upon the uncontroversial evidence, in the twelve months preceding the applicant's 
dismissal, he was never in receipt of any benefits under the Plan.  I have no hesitation in concluding therefore, that at all 
material times, the applicant was in receipt of a “salary” from the respondent.  In my opinion, it matters not that the respondent 
continued to pay the applicant his salary, in anticipation of being reimbursed by the insurer under the terms of its policy with 
the respondent.  The fact that the respondent anticipated that this would occur, does not alter the fact, that the character of the 
payment made by the respondent to the applicant up until the period immediately before his dismissal, was payment of salary.  
Whilst it might be said that the respondent was acting generously in this regard, and in my opinion it was, that does not alter 
the position from the point of view of the nature of the payments received by the applicant. 

18 It is to be noted that on Mr Banks' evidence, in early February 2004, there appeared to have been an acknowledgement by the 
insurer that there would be some payment made to the respondent, by way of benefits under the Plan, for a period up to 16 
September 2003.  However, in my view, this circumstance, coming after the applicant's dismissal, and not at any time during 
the currency of his contract of employment with the respondent, cannot, ex post facto, alter the character of the payments 
received by the applicant whilst he was employed. 

19 Therefore, it is unnecessary for the Commission to consider the arguments and authorities raised by the respondent, as to 
whether the payments received by the applicant were in the nature of “salary” or “compensation”, on the facts as found. 

20 The next issue to be considered, given that the applicant was in receipt of salary in the period prior to the termination of his 
employment, is whether the salary level exceeded the legislative cap for the purposes of s 29AA of the Act. 

21 Section 29AA relevantly provides as follows: 

“(3) The Commission must not determine a claim of harsh, oppressive or unfair dismissal from employment if —  

(a)an industrial instrument does not apply to the employment of the employee; and 

(b)the employee’s contract of employment provides for a salary exceeding the prescribed amount. 

(4) The Commission must not determine a claim that an employee has not been allowed by his or her employer a benefit to 
which the employee is entitled under a contract of employment if —  

 (a)an industrial instrument does not apply to the employment of the employee; and 

(b)the employee’s contract of employment provides for a salary exceeding the prescribed amount. 

 (5) In this section —  

 “industrial instrument” means —  

 (a) an award; 

 (b) an order of the Commission under this Act that is not an order prescribed by regulations made by the 
Governor for the purposes of this section; 

 (c) an industrial agreement; or 

 (d) an employer-employee agreement; 

 “prescribed amount” means —  

 (a) $90 000 per annum; or 
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 (b) the salary specified, or worked out in a manner specified, in regulations made by the Governor for the 
purposes of this section.” 

22 Additionally, the terms of reg 5 of the Regulations is also relevant and it provides as follows: 
 “5. Prescribed amount — section 29AA 

  (1) For the purposes of paragraph (b) of the definition of “prescribed amount” in section 29AA(5) of the Act the 
specified salary is $90 000, or that amount as affected by indexation in accordance with regulation 6. 

  (2) For the purposes of paragraph (b) of the definition of “prescribed amount” in section 29AA(5) of the Act the 
salary provided for in an employee’s contract of employment is to be worked out as follows —  

  (a) for an employee who was continuously employed by an employer and was not on leave without full 
pay at any time during the period of 12 months immediately before the dismissal or claim — the 
greater of —  

  (i) the salary that the employee actually received in that period; and 
  (ii) the salary that the employee was entitled to receive in that period; 
  (b) for an employee who was continuously employed by an employer and was on leave without full pay at 

any time during the period of 12 months immediately before the dismissal or claim — the total of —  
  (i) the actual salary received by the employee for the days during that period that the employee 

was not on leave without full pay; and 
  (ii) for the days that the employee was on leave without full pay an amount worked out using the 

formula —  
  remuneration mentioned in subparagraph (i) 

  x  days on leave without full pay 
 days not on leave without full pay; 

  or 
  (c) for an employee who was continuously employed by an employer for a period less than 12 months 

immediately before the dismissal or claim — the amount worked out using the formula —  
 remuneration received x 365  ” 

  days employed. 

23 Based on the Commissions findings, in the period 10 December 2002 to 14 January 2003 the applicant was on leave with “full 
pay” as he was in receipt of 100 per cent of his normal salary during this period.  Further, between 11 January 2003 and 14 
January 2004, when his employment terminated, the applicant was on leave without full pay, as he was only in receipt of 75 
per cent of his normal salary during this period, although it seems that no payments were made after 8 December 2003. 

24 It is trite to observe that in the interpretation of any statute or subsidiary legislation, regard is to be had to the ordinary and 
natural meaning of the words used within the relevant statute, in the context of the statute read as a whole.  In this regard, by s 
18 of the Interpretation Act 1984 (WA), a construction that would promote the purpose or object of the written law, is to be 
preferred to a construction that would not promote that purpose or object.  Additionally, when considering the terms of a 
statute, it is generally not permissible to have regard to delegated legislation for the purpose of interpreting principal 
legislation: Webster v McIntosh (1980) 32 ALR 603 per Brennan J (Deane and Kelly JJ agreeing).  Some departure from this 
approach is permissible, where it is apparent that both the statute and delegated legislation, such as regulations, are intended to 
form part of a legislative scheme.  In these cases, it may be useful to refer to the delegated legislation for this purpose: Brayson 
Motors Pty Ltd (in Liq) v FCT (1985) 156 CLR 651 per Mason J at 652. 

25 It is also the case, as both counsel correctly submitted, that s 29AA, being part of the legislative scheme under the Act dealing 
with claims of harsh, oppressive or unfair dismissal from employment, is part of a scheme which is remedial or beneficial in 
nature and therefore, as a general approach, there ought be a more liberal approach to interpretation: Bull v Attorney-General 
(NSW) (1913) 17 CLR 370 per Isaacs J.  This does not mean however, that an interpretation that would strain the actual 
language used in the statute is to be adopted: Khoury (M and S) v Government Insurance Office of NSW (1984) 54 ALR 639. 

26 On its ordinary and natural meaning, s 29AA(3) appears to concern itself with two issues.  The first issue is what salary does 
an applicant's contract of employment “provide for”.  Secondly, having determined this issue, the next question is whether that 
salary exceeds the “prescribed amount”. 

27 Given that it appears from s 29AA(5) of the Act, that s 29AA and reg 5 of the Regulations are to be read together as part of a 
scheme, I consider that reference can be made to reg 5, for the purposes of aiding in the interpretation of s 29AA, on the basis 
however, that that any conflict arising must be resolved in favour of the statutory provision and not the regulation. 

28 It would appear that the definition of “prescribed amount” set out in s 29AA(5), is intended to be the amount of $90,000.00 per 
annum or that amount as indexed in accordance with reg 6.  It would be nonsensical for the “prescribed amount” to be that 
amount worked out in accordance with reg 5(2) of the Regulations, because that amount would not relate to any salary cap for 
the purposes of access to claims under s 29(1)(b) of the Act, thus defeating the purpose of s 29AA(3) entirely.  Thus, 
depending upon the view taken of the respondent’s submissions in relation to the indexation issue, the “prescribed amount” for 
the purposes of s 29AA(3) (b) is either $90,000.00 per annum or $94,300.00 per annum. 

29 Reg 5(2) appears to provide a method to calculate the “salary provided for in an employee's contract of employment”, which is 
that referred to in s 29AA(3)(b).  This is so because it is only in this paragraph that there appears any reference to “salary 
provided for in an employee's contract of employment”.  Thus in my opinion, the reference in reg 5(2) to “the salary provided 
for in an employee's contract of employment”, when referable to the definition of “prescribed amount” in s 29AA(5), really 
means that definition as referred to in s 29AA(3)(b) of the Act. Any other construction would in my opinion, be nonsensical. 

30 Therefore, what reg 5(1) appears to do is to specify the prescribed amount rate as being $90,000.00 per annum or the rate as 
indexed under reg 6.  That amount having then been established, reg 5(2) then goes on to provide a methodology for 
determining the salary provided under an employee's contract of employment, for the purposes of s 29AA(3)(b), to see whether 
or not, the salary so worked out, exceeds the “prescribed amount”. 
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31 From the ordinary and natural meaning of the words used in reg 5(2), it seems that the draftsperson has endeavored to provide 

for various contingencies that might arise in any period of 12 months prior to an employee's dismissal.  The period of twelve 
months has been taken, for whatever reason, to be the cut off point for these purposes.  Reg 5(2)(a) refers to an employee who 
was continuously employed with an employer, and remained at work on full pay during a 12 month period immediately prior 
to his or her dismissal.  Given that this sub regulation provides for a calculation of “the greater of” either what an employee 
received, or was entitled to receive, the intention appears to be to ensure that payments that might have been made over the 
period of 12 months prior to dismissal, in excess of any contractual entitlements the employee may have had during that 
period, are brought to account in calculating “salary” for the purposes of determining whether that employee’s salary exceeds 
the prescribed amount.  This would appear to be consistent with the purpose of imposing a salary cap, such that employees 
who are in receipt of any additional income in the 12 months preceding their dismissal, cannot escape the limitation imposed 
by s 29AA(3) of the Act. 

32 Conversely, for whatever reason, the situation is conceivable that the actual amount of salary received by an employee could 
be less than what his or her contractual entitlement is.  In that case, the intention of reg 5(2)(a) is to take the higher amount of 
that entitlement, as opposed to the actual amount received.   

33 The terms of regs 5(2)(b) and (c) deal with somewhat different issues.  They would appear, consistent with the respondent’s 
submissions, to provide a mechanism to “even out” an employee’s salary payments over the 12 month period, to provide a 
notional annual salary for the purposes of comparison with the prescribed amount.  In the case of reg 5(2)(b), the purpose 
appears to enable a notional annual salary to be calculated, having regard to both periods during which the employee was fully 
at work and the period during which the employee was absent from work.  Likewise, reg 5(2)(c) provides for a pro rata 
calculation to give a notional annualised salary. 

34 The circumstances of the present matter are perhaps a little unusual.  In this case, the applicant was on leave without full pay, 
for the entire period of 12 months immediately before his dismissal.  In fact, he was on leave without full pay for longer than 
12 months immediately before his dismissal.  Clearly then, the terms of reg 5(2)(a) have no application.  Likewise, reg 5(2)(c) 
does not apply.  Similarly however, in my opinion, as was submitted by the respondent, reg 5(2)(b) does not apply to the 
applicant's circumstances either.  This is because, as I have already noted, the applicant was in fact absent without full pay for 
an entire period greater than the 12 months immediately prior to his dismissal.  Therefore, the methodology specified in this 
sub regulation cannot apply because it would lead to a nonsensical result, being an income equal to zero, as the applicant was 
not at any time during the 12 months immediately before his dismissal, not on leave without full pay. 

35 Therefore, in my opinion, for the purposes of determining the applicant's salary provided for under his contract of 
employment, given that the period of twelve months has been used as the period over which the methodology has application, 
and no other period or methodology is specified, reg 5(2) has no application to the applicant's circumstances. 

36 Furthermore, I am not persuaded by the submissions by counsel for the applicant that the terms of reg 5(2), on their proper 
interpretation, mean that the focus should be on what an employee actually receives as opposed to what they are entitled to 
receive under their contract of employment.  Arguably the only regulation giving effect to actual salary receipt, is reg 5(2)(a), 
which refers to a comparison of actual salary receipts as opposed to salary entitlements.  However, as I have outlined above, in 
my opinion, this provision can work in the opposite direction to that contended for by the applicant, in that it can exclude from 
access to the Commission, an employee who has an actual salary receipt greater than an entitlements to salary, as opposed to 
actual receipts being less than their salary entitlement.  Regardless however, it is the “greater” of the two that is taken into 
account.  If reg (2)(b) did apply to the applicant, then from its plain terms, subject to what I say below as to the interpretation 
of the applicant’s contract of employment, the applicant would be excluded from bringing a claim under s 29(1)(b) of the Act.   

37 Moreover, as was submitted by the respondent, regs 5(2)(b) and (c) focus more on what an annual salary actually would be, 
rather than the actual income received by an employee for the purposes of comparison with the prescribed amount under s 
29AA(3) of the Act. 

38 Having concluded that reg 5(2) does not apply to the applicant's circumstances, the question then is what salary was “provided 
for” in the applicant's contract of employment at the material time. 

39 Before considering this issue however, contrary to a submission made by the respondent, it seems to me that by the operation 
of reg 5(2)(b), an employee whose contract of employment specifies a salary in excess of the prescribed amount, could, if they 
are on a significant period of leave without full pay in the period of 12 months immediately before their dismissal, still bring a 
claim pursuant to s 29(1)(b) of the Act, if the effect of the application of the methodology in reg 5(2)(b) is to reduce their 
salary below the prescribed amount.  In this respect, the Commission does not accept the tenor of the respondent’s submissions 
that “highly paid employees” would be “able to skip over the bar”.  This is an outcome that seems to be contemplated by the 
legislative scheme, in certain circumstances. 

40 For the purposes of s 29AA(3)(b), the ordinary meaning of “provide” includes, according to the Shorter Oxford Dictionary, “b. 
To lay it down as a provision; to stipulate that.”  In the present case, as I have noted earlier in these reasons, the applicant’s 
letter of appointment at cl 2 Remuneration, specifies a base salary of $68,757.00 per annum.  It was common ground that this 
salary was increased to the rate of $94,657.00 per annum as at 1 September 2003.   This is the salary rate in my opinion that is 
“laid down” or “specified” in the applicant’s contract of employment.   

41 I do not regard the provisions of cl 4.5 Salary Continuance Plan as being the applicant’s salary as provided for in the 
applicant’s contract of employment.  This is not what the provision says on its ordinary and natural meaning.  The terms of cl 2 
of the applicant’s contract, as amended, in its ordinary meaning, did specify the applicant’s salary which is a rate in excess of 
the salary cap for the purposes of s 29AA(3) of the Act, whether the figure of either $90,000.00 or $94,300.00 per annum is 
used as the datum point.  For this reason, I do not need to decide the alternative submission put by the respondent as to reg 6 of 
the Regulations, in the present case.   That matter can await another occasion.  

42 The application is therefore dismissed for want of jurisdiction. 
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Result Application dismissed for want of jurisdiction 
Representation 
Applicant Ms R Cosentino of counsel 
Respondent Mr J Blackburn of counsel and with him Mr G Bull of counsel 
 
 

Order 
HAVING heard Ms R Cosentino of counsel on behalf of the applicant and Mr J Blackburn of counsel and with him Mr G Bull of 
counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 
1979, hereby orders – 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Principles applied – Lack of 

procedural fairness – Dismissal not harsh, oppressive or unfair in the circumstances –Application 
dismissed – Industrial Relations Act 1979 (WA) s 29(1)(b)(i) 

Result Application alleging unfair dismissal dismissed 
Representation 
Applicant Mr P King 
Respondent Mr J Thomson 
 
 

Reasons for Decision 
1 This is an application by Phillip John King (“the applicant”) pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the 

Act”).  The applicant alleges he was unfairly dismissed from his employment as an electrician with Outback Energy Supply 
(“the respondent”) on 15 November 2002.  The respondent denies that the applicant was unfairly terminated. 

Background 
2 The applicant commenced employment with the respondent on 20 June 2002.  During his employment with the respondent the 

applicant undertook day to day electrical duties in and around Kalgoorlie.  He also made two visits to a range of communities 
serviced by the Ngaanyatjarra Services Aboriginal Corporation (“NSAC”).  The respondent’s contract with NSAC involved 
maintaining buildings and essential services in the aboriginal communities under the control of NSAC in what is known as ‘the 
Lands’. 

3 Prior to the applicant travelling to the Lands he was given a program of work to undertake at each community.  The applicant 
was also expected to complete additional work as required by each community.  On the applicant’s first 6 week visit to the 
Lands no issues were raised about his performance or behaviour.  During the applicant’s second visit to the Lands, which 
commenced on 21 October 2002, NSAC complained about the applicant’s behaviour and performance and these complaints 
resulted in the applicant being sent back to Kalgoorlie prior to completing the duties expected of him on this visit. 
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4 When the applicant travelled to the Lands accommodation was supplied by each local community.  The applicant was required 

to keep a record of the number of hours he worked and he was required to fax fortnightly time sheets to the respondent.  NSAC 
was then billed for the hours the applicant worked.  Under the applicant’s verbal contract of employment with the respondent 
the applicant was paid a flat rate of $18.00 per hour and he was provided with a utility. 

5 The respondent confirmed that the applicant was terminated in a summary fashion on or about 20 November 2002 effective 
15 November 2002 and that the applicant was not paid any notice at termination nor was the applicant warned that his contract 
of employment was in jeopardy. 

Respondent’s Evidence 
6 The respondent’s Director Mr James Thomson stated that he terminated the applicant by sending him a letter on 20 November 

2002 (Exhibit R4).  The contents of that letter are as follows, formal parts omitted: 
“Your employment with Outback Energy Supply has been terminated.  This termination has been backdated to the time of 

your gross misconduct at Warburton on Friday the 15th of November 2002. 
You are still in possession of the following company items: 
1 x Set of keys for Toyota Hilux Utility 
1 x Immobiliser device for the above vehicle 
1 x Back Gate & container key 
1 x Shed key 
1 x Blue fibreglass stepladder (approx. 5ft) 
1 x RCD Tester 
1 x Fault Loop Impedance Tester 
1 x Nokia 6110 Mobile Phone with black leather case and sim card 
1 x Jumbo Toolbox, currently affixed to your personal vehicle 
Should you not return the above items to us via the Kalgoorlie Police Station C/- Senior Constable John Atkinson, from 
whom you may obtain your personal possessions as listed in the letter to Const. Atkinson (see attached), we will have 
no alternative other than to charge you with stealing as an employee. 
To avoid this serious charge and to allow yourself and Outback Energy Supply to move on from this unfortunate 
incident with minimal amount of regrets by either party we urge you to attend to the above matter immediately.” 

7 Mr Thomson stated that in addition to the applicant’s misconduct on 15 November 2002 at the Warburton Roadhouse the 
applicant was terminated because of problems with the applicant’s performance and behaviour during the period that the 
applicant was in the Lands from 21 October 2002 to 15 November 2002.  Mr Thomson stated that he was also unhappy that the 
applicant had left late on 21 October 2002 to go to the Lands.  Mr Thomson stated that the applicant was expected to leave at 
6.00am that day but he did not do so.  There was no excuse for this delay as two weeks prior to this date the applicant was 
given his programme of work for the Lands to obtain relevant materials in order to fulfil the programme whilst in the Lands.  
When the applicant contacted Mr Thomson at 3.30pm on 21 October 2002 it was the first time that Mr Thomson realised that 
the applicant had not left at the scheduled departure time of 6.00am.  Mr Thomson stated that because the applicant left late in 
the afternoon of 21 October 2002 the respondent had to pay an additional night’s accommodation for the applicant as he had to 
stay at Leonora on his way to the Lands. 

8 Mr Thomson stated that during the period that the applicant was working in the Lands he did not ring Mr Thomson nightly, as 
required, even though Mr Thomson made a number of attempts to contact the applicant during this period and he left messages 
for the applicant to contact him.  He stated that he asked employees to call daily when they were in isolated communities so 
that he was aware that they were all right.  

9 Mr Thomson gave evidence that one job that the applicant was required to complete at the Patjarr community involved 
repairing a fault that was giving residents electric shocks.  Mr Thomson stated that normally a job of this nature should take 
half a day to complete but the applicant remained at Patjarr for over a week trying to complete this task.  Whilst the applicant 
was at Patjarr, Mr Thomson was contacted by NSAC representatives who advised him that the applicant was incapable of 
repairing a simple fault and that other electricians had to assist the applicant at Patjarr.  Mr Thomson was informed that one of 
these electricians was able to fix the fault causing electric shocks soon after arriving at the community.  Mr Thomson stated 
that the applicant contacted him when he was at Patjarr and he discussed the fault problem with the applicant and where to 
look for the fault.   

10 Mr Thomson was also advised by NSAC representatives that whilst the applicant was in the Lands he was late out of bed on a 
number of occasions, he would stand around watching other workers and he refused to assist other employees to complete his 
work.  As a result of these concerns Mr Thomson was advised that the applicant was told to leave the Patjarr community and 
was told to report to NSAC’s Building Co-ordinator, Mr Des White and to resume his normal itinerary.  Mr Thomson stated 
that at this point the applicant was still refusing to contact him on a regular basis. 

11 Subsequent to these events Mr White contacted Mr Thomson and advised him that given the applicant’s poor behaviour and 
performance at a number of communities NSAC was unhappy for the applicant to continued working in the Lands.  In 
response Mr Thomson advised Mr White to send the applicant back to Kalgoorlie.  Mr Thomson understood that Mr King was 
told by Mr White to stay at the contractors’ quarters at Warburton on his way back to Kalgoorlie however instead of staying at 
the accommodation provided by the Lands the applicant stayed at the Warburton Roadhouse on 15 November 2002, thus 
incurring further expenses for the respondent. 

12 Mr Thomson understood that the applicant had consumed alcohol on the evening of 15 November 2002 whilst staying at the 
Warburton Roadhouse and he stated that this was a concern to him because the communities in the Lands (which included 
Warburton) were dry communities.  Mr Thomson contacted the manager of the Warburton Roadhouse on 18 November 2002 
to investigate the applicant’s behaviour on the evening of 15 November 2002 and he was advised that the applicant had 
damaged two motel rooms that night.  Mr Thomson was also told by the manager that the applicant appeared to be drunk, that 
the applicant smelt of alcohol and that there were empty beer cans and Jim Beam bottles in his utility.  

13 Mr Thomson stated that he received a letter from Mr White outlining its concerns about the applicant (Exhibit R1).  The letter 
dated 16 November 2002 reads as follows, formal parts omitted: 
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“It is with some regret that I need to bring to your attention a number of complaints received from several communities 
about the work practices of Phil King. 
The complaints include: 
 A very late work start of after 9.00am each day. 
 A slow rate of work. 

A dog which is constantly permitted inside buildings – both contractor accommodation and buildings where 
work is taking place. 

Failure to advise community advisers or other appropriate personnel of any hold-up which has prevented the 
program from continuing on schedule. 
From my own point of view, I have found that although Phil has always been very accommodating, the lack of 
communication noted above has strained relationships between myself and field based staff on occasions.” 

14 Mr Thomson stated that on Saturday, 16 November 2002 whilst he was returning to Kalgoorlie from visiting an aboriginal 
community he received a call from his secretary, Ms Melanie Thomson.  Ms Thomson told him that she had received a call 
from the applicant and was told that he was at a roadhouse halfway between Warburton and Laverton and that the applicant 
had threatened to steal the respondent’s utility and drive it to Broome if the respondent did not make arrangements for him to 
be able to obtain fuel.  Ms Thomson told Mr Thomson that the Laverton Police were aware that the applicant was travelling 
from Warburton to Laverton and that the applicant had run amok the previous evening at the Warburton Roadhouse. 

15 Subsequent to this call Mr Thomson contacted a Laverton Police Officer to obtain further details about the applicant and was 
advised that the applicant’s father and a friend of the applicant were travelling to Laverton to assist the applicant to return to 
Kalgoorlie later that afternoon. Mr Thomson was also advised by the Laverton Police that the applicant would return the 
respondent’s work utility to the respondent on Sunday 17 November 2002 and that the applicant was to be charged with assault 
and destruction of rooms at the Warburton Roadhouse and that the applicant appeared to be suffering from the effects of a very 
bad hang-over.  Mr Thomson stated he was very concerned about the applicant’s behaviour as the applicant was aware that the 
respondent had a policy that employees were not to take alcohol into the Lands and that the applicant was aware of this policy. 

16 After the applicant returned to Kalgoorlie Mr Thomson made a number of attempts to contact the applicant to discuss issues 
concerning the applicant’s behaviour whilst in the Lands.  Mr Thomson visited the applicant’s house on Sunday 17 November 
2002 however the applicant was unavailable.  Mr Thomson also visited the applicant’s house on 18 November 2002 however, 
the applicant refused to speak to him.  Mr Thomson removed the applicant’s equipment from the respondent’s utility and took 
possession of the utility.  He also collected some tools belonging to the respondent which were in the applicant’s vehicle.  Mr 
Thomson stated that he was at a loss to understand why the applicant had behaved in the way he did during this trip to the 
Lands because there had been no issues with his performance and behaviour the previous time he had been in the Lands. 

17 Mr Thomson was sent a letter by Mr White dated 25 December 2002 detailing the applicant’s lack of productivity whilst 
working at the Lands (Exhibit R2) and the respondent received a facsimile from NSAC on 6 March 2003 detailing the hours 
that the applicant worked whilst at Patjarr (Exhibit R3). 

18 Mr Thomson stated that subsequent to the applicant’s last visit to the Lands the respondent lost its contract with NSAC. 
19 It was put to Mr Thomson under cross-examination that he advised the applicant when he spoke to him at Patjarr that the fault 

which was causing electric shocks could take two to three days to fix.  Mr Thomson denied that he said this to the applicant.  
Mr Thomson conceded that in the week before the applicant went to the Lands he was allocated a job at the Coonana 
community which took the applicant out of Kalgoorlie for two days.  When Mr Thomson was asked if he had any issues with 
the quality of the applicant’s work he stated that the applicant was a bit slow completing his duties in the weeks preceding his 
departure to the Lands. 

20 Mr Thomson stated that he did not agree to give the applicant a pay rise for working in the Lands but he agreed that he had one 
conversation with the applicant about a possible pay increase and he told the applicant to “pull his finger out” if he wanted a 
pay rise.  Mr Thomson conceded that the applicant was prepared to work additional hours when required.  Mr Thomson stated 
that it was common practice to require employees to purchase food for trips prior to the respondent reimbursing the employee 
for these purchases and that this was also the case with the purchase of uniforms bought from a retailer where the respondent 
did not have an account. 

21 Ms Melanie Thomson stated that on Saturday, 16 November 2002 at some time between 9.00 and 11.00am she received a call 
from the applicant wanting credit to be arranged so that he could purchase fuel for the return trip to Kalgoorlie.  She asked the 
applicant where he was but he refused  to tell her.  The applicant then told Ms Thomson that she should hurry up and organise 
fuel for him or he would drive the respondent’s utility to Broome.  As Ms Thomson was concerned about the applicant’s 
comments she contacted a Laverton Police Officer and was advised that he was waiting for the applicant as he had damaged 
two rooms at the Warburton roadhouse and had taken alcohol into the Lands.  She then rang Mr Thomson and advised him of 
her discussions with the applicant and the Laverton Police. 

Applicant’s Evidence 
22 The applicant stated that during the two weeks prior to going to the Lands on 21 October 2002 he was very busy and therefore 

experienced difficulties organising his trip to the Lands.  He gave evidence that he was called in to work on the Saturday prior 
to his departure and he had to work away from Kalgoorlie during that week preceding his trip to the Lands. The applicant 
stated that as a result of these commitments he went to the Lands ill prepared.  Prior to commencing his trip to the Lands the 
applicant complained to Mr Thomson about having to buy his own food, but Mr Thomson told him that this was how it 
operated on his previous trip to the Lands and he had to do it the same way for this trip.  The applicant stated that he had to buy 
a fridge in order to transport his food and this took him time as well as costing him money.  As a result of these issues he felt 
pressurised and this led to him leaving late on Monday 21 October 2002 without any money.  The applicant stated that whilst 
he was in the Lands he was given very little assistance by Mr Thomson. 

23 The applicant stated that once he arrived at the Lands he decided that he was not prepared to work seven days a week.  As he 
had not received any increase to his hourly rate he also decided to start work at 8.00am which is the same time that other 
community members started work.  He stated that during the first week he was working at the Lands he filled in his hours as 
required by the respondent and he had his time sheets signed.  The applicant also stated that no one from NSAC raised issues 
about his performance prior to attending the Patjarr community. 

24 The applicant conceded that he became flustered when fixing the fault problem at Patjarr and as a result he rang Mr Thomson 
for advice.  He stated that as he had to wait a number of days for a cherry picker to check the power lines in order to fix the 
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fault this delayed fixing the fault.  The applicant stated that he remained at Patjarr waiting for assistance as it was unsafe for 
him to leave the community given the existence of the fault.  The applicant stated that in the interim he undertook other jobs 
required of him by the community.  The applicant stated that when the cherry picker arrived to assist him in fixing the fault he 
did not use it because it was unsafe to operate the cherry picker on his own. 

25 After finishing at Patjarr the applicant went to Warburton and completed a job for the Education Department.  Even though he 
was ready to leave in the afternoon a storm came through and he had to remain at Warburton.  The applicant gave evidence 
that in the meantime he undertook other maintenance duties.  The applicant then visited the Jameson Community and he was 
asked to do jobs in addition to his planned work.  He stated that there was a delay in commencing work at this community 
because he had to wait two and a half hours for the keys to his accommodation to be given to him so that he could unpack all 
of his equipment.  He also experienced difficulties with materials that he required not being available. 

26 The applicant stated that he was being asked to complete a large number of jobs at the communities and he became confused 
and overwhelmed. 

27 On Friday 15 November 2002 the applicant was told by Mr White to finish his work at the Jameson community and he was 
told to “call it a day”.  The applicant was advised that the Lands did not want him to complete his scheduled trip and he was 
told to leave the Lands the next day.  The applicant stated that he was then advised to stay at the contractors’ quarters at 
Warburton that night.  When the applicant asked the reasons for being required to leave Mr White told the applicant that he 
was too slow, he was not completing the jobs expected of him and there were problems with his dog. 

28 The applicant stated that he stayed at the Warburton Roadhouse on the evening of 15 November 2002 because there had been a 
number of attempted break-ins into his vehicle when he had previously stayed at the contractors’ quarters and he was pelted 
with rocks when he tried to stop people breaking into his vehicle.  The applicant stated that he believed his vehicle was safer at 
the Warburton Roadhouse, however, when his vehicle was parked at the Warburton Roadhouse on 15 November 2002 it was 
broken into.  When the applicant went to deal with the break-in the applicant could not get out of his room because the lock on 
the door of his room was broken and as a result he had to climb through a window.  He stated that he fixed the door lock the 
next day and that he did not trash the second room he was allocated.  The applicant stated that he had to keep his dog inside his 
room otherwise it would have been attacked by local dogs.  The applicant maintained that whilst he was working at the Lands 
no complaints were raised with him about his dog and he was surprised when Mr White raised this issue with him on 15 
November 2002. 

29 The applicant stated that whilst driving to Laverton on Saturday 16 November 2002 he rang the respondent’s office to organise 
payment for fuel however Ms Thomson told him that payment could not be arranged. The applicant responded by saying that 
he was sick of organising the payment for his fuel.  Later that afternoon the applicant again rang the respondent from a 
roadhouse and arrangements were then made to fill up the vehicle.  The applicant stated that by this stage he felt shattered as 
he still had an eight hour drive to Laverton.  The applicant then rang his father and organised for his father and a friend to drive 
to Laverton to assist him to return to Kalgoorlie.  He stated that it took a long time to travel to Laverton because of poor 
weather and when he was approximately ten kilometres out of Laverton a police car stopped him.  Police officers advised the 
applicant that they were concerned that it had taken him so long to get to Laverton and he was advised that his father was 
going to meet him at the Laverton Police Station.  The applicant stated that the Laverton police made no mention that he was to 
be charged with any offence in relation to his stay at the Warburton Roadhouse on 15 November 2002, however, in January 
2003 he was charged with two counts of damage to the Warburton Roadhouse and the applicant gave evidence that these 
matters had been finalised. 

30 As the applicant arrived home late on the Saturday evening he was asleep when Mr Thomson visited his house on Sunday 17 
November 2002. 

31 On the morning of Monday 18 November 2002 the applicant heard Mr Thomson banging on his door and heard Mr Thomson 
calling him “a gutless little prick”.  As the applicant did not want a confrontation with Mr Thomson he ignored him.  When the 
applicant later went outside he saw his tools, equipment and personal effects on the ground. He stated that the tool boxes from 
his vehicle had been broken into, his possessions rifled and as some of his items were missing he made a report to the local 
police.  The applicant stated that given what had happened up to this point he understood he had been sacked.  He rang Mr 
Thomson that afternoon to explain what had happened, however, he claimed he had no opportunity to do so as Mr Thomson 
told him “I know what you were like in Kalgoorlie”.  The applicant then hung up on Mr Thomson. 

32 Later that week the applicant received a letter of termination from the respondent (Exhibit R4).  The applicant stated that he 
could not understand why the respondent wanted the utility to be returned straight away on Sunday 17 November 2002 and 
that he did not see a problem with not recommending work on 18 November 2002 as on the last occasion he visited the Lands 
he took some time off before re-commencing work. 

33 Under cross-examination it was put to the applicant that he deliberately decided to go slow whilst he was working in the 
Lands.  The applicant stated that he had worked seven days a week when he had previously visited the Lands and he did not 
want to suffer burn out on the second visit.  It was put to the applicant that he did not work on 7 November 2002 (which was 
his birthday) and that he had invited Mr Gary King to drink alcohol with him at Warburton.  The applicant stated that he 
worked at Patjarr on 7 November 2002 as he did a number of small jobs and packed up his utility that day and the applicant 
denied he drank alcohol with Mr G King at Warburton. 

34 The applicant conceded that another electrician arrived late at Patjarr one afternoon and had fixed the earthing problem by 
early the next morning. 

35 The applicant agreed that he mentioned driving to Broome during his conversation with Ms Thomson on Saturday, 16 
November 2002.  He stated that he mentioned this as a joke and that he said it in the context of “if I’ve got to fuel it up I might 
as well drive to Broome and have a holiday”.  The applicant confirmed that when he filled up at the roadhouse between 
Warburton and Laverton he paid for the fuel by using the respondent’s credit card which he claimed sometimes did not work.  
He stated that he had every intention of returning the respondent’s utility to Mr Thomson and that he had not given any 
undertaking to the Laverton Police to return the vehicle to the respondent on Sunday 17 November 2002.  The applicant was 
asked why he did not turn up to work on Monday 18 November 2002.  The applicant stated that he had not planned to work on 
that day and he agreed that he did not inform Mr Thomson that he would not be working that day.  The applicant stated that he 
was aware that Mr Thomson had visited his house on 18 November 2002 and wanted to talk to him. 

36 Subsequent to the applicant’s termination he did not work for three months as he was unwell and the applicant obtained a 
medical certificate for this period.  The applicant gave evidence that in April 2003 he started a job undertaking electrical work 
and he earns approximately $100 per week less than he earned with the respondent.  He also earned approximately $190 
undertaking one day’s work in March 2003. 
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37 The applicant’s mother, Ms Vicki King, stated that when Mr Thomson arrived at the applicant’s house on Sunday 17 
November 2002 at approximately 9.30am the applicant was asleep and Mr Thomson told her that he would come back later 
that day.  Ms King confirmed that as she was concerned about her son on Saturday, 16 November 2002 she contacted the 
Laverton Police Station and told an officer that her son was not well and that the applicant’s father would meet him in 
Laverton that afternoon.  Ms King had a discussion with Mr G King at Warburton on the morning of 16 November 2002 and 
Mr G King told her that he was aware there had been a fracas the previous night at the Warburton Roadhouse involving the 
applicant and he stated that only two plates were broken. 

Submissions 
38 The applicant maintains that he was unfairly terminated as he was given no notice of his termination and he was not given an 

opportunity to explain the events that occurred when he was at the Lands and about his return trip to Kalgoorlie. 
39 The respondent maintains that the applicant was terminated because of his poor performance at the Lands.  The applicant was 

unable to work with others and he was incapable of completing simple tasks.  The applicant breached community processes 
and procedures whilst in the Lands and despite numerous attempts by the respondent to clarify the applicant’s actions in the 
Lands and on 15 November 2002 after the applicant returned to Kalgoorlie, the respondent was given no explanation for the 
applicant’s behaviour which was different to his behaviour when he previously visited the Lands.  On this basis the respondent 
decided that it had every right to summarily terminate the applicant. 

Findings and Conclusions 
Credibility 

40 I find both Mr Thomson and Ms Thomson to be credible witnesses.  In my view they gave their evidence honestly and to the 
best of their recollection.  I do not have the same confidence in the evidence given by the applicant.  The applicant was 
guarded whilst giving some of his evidence and was not forthcoming about the events which took place at the Warburton 
Roadhouse on 15 November 2002.  Indeed, his evidence about what took place that evening is at odds with the evidence given 
by the applicant’s mother, Ms King.  The applicant was also vague when recalling the tasks he completed at the Lands.  
Further, the weight of evidence is against the applicant’s evidence about his performance when in the Lands given the contents 
of Exhibits R1, R2 and R3 and given what was communicated verbally to Mr Thomson about the applicant’s performance in 
the Lands by NSAC employees.  Even though the applicant may have been unwell and confused for the latter part of his visit 
to the Lands and this may have clouded his recollection of events, given that I have some doubts about his evidence, where 
there is any conflict between his evidence and the evidence of other witnesses I prefer the evidence of Ms Thomson and Mr 
Thomson. 

41 This dismissal was summary in nature.  The onus is on the applicant to demonstrate that the dismissal was unfair on the 
balance of probabilities.  However, there is an evidential onus upon the employer to prove that summary dismissal is justified 
(see Newmont Australia Ltd v The Australian Workers' Union, West Australian Branch, Industrial Union of Workers (1988) 68 
WAIG 677 at 679). 

42 The question of whether a person is guilty of misconduct justifying summary dismissal is essentially a question of fact and 
degree (see Robe River Iron Associates v Construction, Mining Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia – Western Australian Branch & Ors (1995) 75 WAIG 813 at 819).  In most cases the employee should be given an 
opportunity to defend allegations made against them.  In Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224 at page 229 the Full Bench 
of the South Australian Commission observed: 

“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary 
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it 
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was 
reasonable in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all 
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and had 
reasonable grounds for believing on the information available at that time that the employee was guilty of the misconduct 
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the 
employee’s work record, such misconduct justified dismissal.  A failure to satisfactorily establish any of those matters 
will probably render the dismissal harsh, unjust or unreasonable.” 

43 On the facts as I find them I am satisfied, at least on balance that the respondent has demonstrated that the applicant was guilty 
of gross misconduct justifying summary dismissal.  Even though it is my view that the applicant’s termination could have been 
handled in a more consultative manner with the applicant being given more of an opportunity to fully explain his behaviour at 
the Lands when taking into account the circumstances as a whole it is my view that the respondent had good reason to 
summarily terminate the applicant and that the applicant was afforded “a fair go all round” (see Undercliffe Nursing Home v 
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 
385). 

44 I find that the applicant commenced employment with the respondent on 20 June 2002 and apart from one concern by Mr 
Thomson about the pace of applicant’s work there were no issues with the applicant’s performance and behaviour until he 
undertook a second trip to the Lands commencing on 21 October 2002.  Even though the applicant left late on that day to 
commence work in the Lands I accept the applicant’s reasons for the delay. 

45 It is my view that it was open for the respondent to have major concerns about the applicant’s behaviour and performance 
whilst in the Lands.  It was not in dispute that as a result of the applicant’s poor performance in the Lands he was required to 
return to Kalgoorlie after only completing just over half of his scheduled trip.  On the evidence before me I find that the 
applicant experienced a number of difficulties after 21 October 2002 whilst completing the various day to day tasks normally 
expected of him at a range of communities in the Lands.  The correspondence from NSAC representatives confirm that the 
applicant was unable to complete at least basic tasks in a timely manner.  For example I accept that the applicant took over a 
week to fix an electrical fault at Patjarr community which should normally have taken one or two days as confirmed by the 
letter from Mr Semisi dated 6 March 2003 and even though the applicant spent a significant amount of time at the various 
communities he achieved little as confirmed by the contents of Exhibits R2 and R3. 

46 I accept that the applicant was commencing work later than other community members who had to wait for him to assist them 
and I find that the applicant’s attitude to his work and his relationship with community members deteriorated in the latter part 
of his visit to the Lands such that the applicant was asked to leave the Patjarr community and subsequently the Lands.  In 
reaching this view I take into account that the applicant conceded that he was experiencing difficulties completing the jobs 
expected of him and that by the end of his visit to the Lands he gave evidence that he had become confused and overwhelmed.  
I accept that as NSAC did not wish to have the applicant servicing its communities because of the significant difficulties being 
experienced by the applicant, Mr White complained to Mr Thomson and the respondent was asked to remove the applicant 
from the Lands.  As a result Mr Thomson had to make arrangements for the applicant to return to Kalgoorlie prior to him 
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completing his set programme.  Even though there were some issues with the applicant’s dog I do not find this issue to be 
relevant, given that this issue appears to have been raised with the applicant just prior to him leaving the Lands. 

47 I accept the applicant’s evidence that on 15 November 2002 he was involved in a fracas at the Warburton Roadhouse which 
eventuated in him being charged with two counts of damage to the Warburton Roadhouse.  I also find that the incident at the 
Warburton Roadhouse was serious given that charges arose out of the applicant’s stay at Warburton.  Even though the 
applicant’s actions leading to these complaints at the Warburton Roadhouse were out of the applicant’s normal work time it is 
my view that the applicant’s behaviour on this occasion was sufficiently connected to his employment for the respondent to 
take the applicant’s actions into account when deciding whether or not to terminate the applicant.  As the incident occurred 
within a closed community controlled by NSAC and in a location where the applicant had been entrusted to service, I therefore 
find that there was a sufficient connection between the applicant’s employment and his behaviour outside of work at the 
Warburton Roadhouse.  On the evidence before me however, I am unable to find that the applicant consumed alcohol on the 
evening of 15 November 2002 contrary to NSAC and the respondent’s policies and procedures as asserted by the respondent.  
Further, there was no evidence that the applicant was charged with consuming alcohol at Warburton which is a dry community.  
However, given that the applicant was involved in a disturbance at the Warburton Roadhouse which is within the Lands and 
this led to the applicant being charged with two counts of damage I find that it was open for the respondent to take this incident 
into account when deciding to terminate the applicant.  In reaching this view I am mindful that the applicant’s behaviour may 
well have been due to a significant deterioration in his health which is supported by the applicant being on sick leave for three 
months after this incident.  However, this does not excuse the applicant’s behaviour at the Warburton Roadhouse and the 
applicant’s poor state of health at the time was not an argument relied on by the applicant in these proceedings. 

48 I find that substantial efforts were made by the respondent to investigate the applicant’s behaviour at the Lands and at 
Warburton.  It is clear that Mr Thomson made enquiries with Laverton Police Officers and with the Manager of the Warburton 
Roadhouse about the applicant’s actions as well as having discussions with Mr White.  I also accept that Mr Thomson was 
concerned about the respondent’s utility given the applicant’s erratic behaviour at the Warburton Roadhouse and the nature of 
the altercation that the applicant had with Ms Thomson on Saturday 16 November 2002 over the purchase of fuel for the 
applicant’s return trip to Kalgoorlie.  It was not disputed that Mr Thomson visited the applicant’s house on Sunday 17 
November 2002 and again on the morning of 18 November 2002 to speak to the applicant about his behaviour and 
performance and to retrieve the respondent’s utility.  On both occasions the applicant was unavailable to speak to Mr 
Thomson.  Whilst I accept that the applicant was indisposed on 17 November 2002 in my view it would have been appropriate 
for the applicant to at least meet with Mr Thomson on the morning of 18 November 2002 even though the applicant felt 
uncomfortable about dealing with Mr Thomson at the time.  Further, the applicant did not turn up for work on 18 November 
2002, nor did he explain his absence on this day to Mr Thomson.  Even though the applicant confirmed that he spoke to Mr 
Thomson on the afternoon of 18 November 2002 and he tried to explain what had happened whilst he was in the Lands he 
hung up on Mr Thomson after Mr Thomson started discussing his concerns with the applicant’s performance.  In my view 
despite having the opportunity to do so the applicant made little, if any, effort to explain to the respondent what had happened 
whilst he was in the Lands and at Warburton and to negotiate the possibility of him having some time off after returning from 
the Lands.  I thus find that the applicant was given sufficient opportunity to explain his behaviour and performance whilst in 
the Lands.  I therefore conclude that on the information before Mr Thomson in regard to what had taken place in the Lands and 
Warburton it is my view that it was open to the respondent to reach the view that the applicant should be summarily 
terminated. 

49 Even though it could be argued that the respondent could have made an effort to meet with the applicant to discuss the reasons 
for his termination this lack of procedural fairness is only one factor to be taken into account when determining whether or not 
in all of the circumstances an employee has been unfairly dismissed (see Shire of Esperance v Mouritz (1991) 71 WAIG 891 at 
899). 

50 As I have found that it was not unfair for the respondent to summarily terminate the applicant this application will be 
dismissed. 

51 An order to this effect will now issue. 
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Order 
HAVING HEARD Mr P King on his own behalf and Mr J Thomson on behalf of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

THAT the application be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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employee be reinstated to former duties and hours performed by her and compensation for reduction 
of hours – ss 29(1)(b)(ii) and 44 of the Industrial Relations Act 1979 (WA). 

Result Declaration made that except by consent the Respondent is not to require the employee to commence 
a shift no earlier than 8:00 am.  Applications otherwise dismissed. 
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Applicants Mr J Nicholas 
Respondent Mr S Collett and Mr M Vallence (as agents) 
 
 

Reasons for Decision 
1. On Wednesday, 14 January 2004, Ms Colleen Larratt filed an application (APPL 64 of 2004) claiming that she is owed 

benefits to which she is entitled under a contract of employment, not being benefits under an award or order.  The Applicant 
claims that she is owed a total of 18 hours' pay by Sun Laundry Services ("the Respondent") being four hours' pay for hours 
work she was denied on Wednesday, 24 December 2003, four hours' pay for work she was denied on Wednesday, 
31 December 2003, six hours' holiday pay for the public holiday on Thursday, 1 January 2004 and four hours' pay for hours 
work she was denied on Friday, 2 January 2004. 

2. In relation to application CR 31 of 2004 on Tuesday, 9 March 2004, pursuant to s 44 of the Industrial Relations Act 1979 ("the 
Act") the Commission referred the following matters for hearing and determination:- 
1.  The Applicant ("the Union") claims that its member, Ms Colleen Larratt, has had her hours of work unfairly reduced 

from 28 hours per week to 12 hours per week.  The Applicant says that Ms Larratt was employed by the Respondent 
as a permanent part-time employee and that prior to 31 December 2003, her regular working hours were 8:00 am to 
2:30 pm on Monday, Tuesday, Thursday and Friday.  She also worked on Wednesday from 8:00 am until noon. 

2.  On 19 December 2003, the Applicant claims that Mrs Larratt was summoned to a meeting with her manager, Mr 
Stewart and the Respondent's owners, Mr Taylor and Mrs Taylor.  Mrs Larratt was handed a letter dated 
18 December 2003 by Mr Taylor containing several allegations including that she incited co-workers to go slow.  
The Union alleges that she was informed that she was not required to respond to the letter and that she was not to 
return to work in despatch and that she would be required to carry out other duties and that she would be required to 
commence her shift each day at 6:00 am. 

3.  The Union alleges that Ms Larratt was informed on 31 December 2003 that she was not rostered for work on that day 
and that her rostered days would now be Mondays and Tuesdays until further notice. 

4.  The Union seeks an order that the Respondent: 
(a) reinstate Ms Larratt to her despatch duties; 
(b) reinstate Ms Larratt's hours of work as set out in paragraph 1 of this schedule; and 
(c) pay Ms Larratt compensation for the reduction of hours of work from the date her hours were reduced until 

the reinstatement of the hours of work. 
5.  The Respondent denies the claim and says that it was entitled to structure the Respondent's workplace so as to require 

Ms Larratt to work in accordance with the duties set out in her contract of employment and that for organisational 
reasons she is required to commence work at 6:00 am each shift.  The Respondent also denies that Ms Larratt was 
employed by the Respondent for 28 hours per week and says that her hours varied from week to week depending 
upon operational requirements and that prior to the end of December 2003, on average she worked 22 hours per 
week. 

Background 
3. The witnesses in this matter gave their evidence partly in written statements and orally. 
4. Ms Larratt was employed as a Laundry Worker Grade 3 to carry out despatch work from September 2002.  Her principal 

duties were to arrange despatch of clean linen to mining camps.  Another employee Ms Cathleen (Cathy) Tomkinson also 
worked in despatch.   
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5. Ms Larratt worked part-time from September 2002 until the end of December 2003.  Her hours of work ranged between 

7:30 am to 2:30 pm or 8:00 am to 12:00 noon or 2:30 pm, four to five days per week. 
6. The factory operates from 6:00 am to 2:30 pm each day.  Until the end of December 2003, with the exception of the drivers, 

everyone else in the laundry started work at 6:00 am.  Ms Tomkinson worked from 6:00 am to 2:30 pm each shift in despatch.  
From 6:00 am to 8:00 am each shift, Ms Tomkinson prepared linen for despatch to hotels.  Ms Larratt says that there was no 
disruption to the production in the factory when she started work in despatch at 8:00 am because Ms Tomkinson started work 
in despatch at 6:00 am.  Between 6:00 am to 8:00 am the linen that came to despatch from the ironers was for accommodation 
clients.  She says Ms Tomkinson was responsible for despatch to accommodation clients and when Ms Larratt started work at 
8:00 am they then started the mining and catering linen work which was her responsibility to despatch.  It is common ground 
that in carrying out despatch work the despatcher is responsible for coordinating the workflow through the ironers.  Further, it 
is the despatcher's responsibility to liaise with the washroom to ensure adequate linen is washed for the day's despatch.   

7. In very late October 2003, the Respondent found out it was underpaying some of their employees when it was brought to their 
attention that the weekly rates of pay in the Laundry Workers' Award 1981 ("the Award") had been increased by this 
Commission in June 2003.  When this information was received the Respondent's Manager, Mr Robert Stewart, calculated the 
underpayments and prepared payment options for the employees to consider.  Ms Larratt was not affected as she is paid above 
the Award. 

8. By early December 2003, work in the laundry had increased because of seasonal demands.  The Respondent also obtained two 
new mining contracts which were processed for the first time on Tuesday, 16 December 2003. 

9. On Tuesday, 16 December 2003, a group of employees worked slowly, which required two extra hours of overtime to be 
worked by several employees to complete the day's work.   

10. Two potential causes of the "go slow" were canvassed during the hearing of these matters.  One was that Ms Larratt or the 
employees who had been underpaid instigated and carried out the "go slow".  The second was that Ms Larratt instigated the 
"go slow" because she wished to prove to the Respondent's managers that the employees could not complete all the work 
including the new mining work within normal working hours.  The Respondent contends Ms Larratt had a long standing 
hostility towards Mr Stewart and was consistently disrespectful to him. 

11. On Wednesday, 17 December 2003, the Respondent accused Ms Larratt of instigating the "go slow" and removed her from 
despatch work.  Dialogue between Ms Larratt, Mr Stewart and the Respondent's owner, Mr Ronald Taylor, then followed.  Ms 
Larratt denies she instigated the "go slow".  Further she says none of the workers went slow because of their workload.  She 
says they did so because they were upset about the way they had been treated in relation to their rates of pay. 

12. On Tuesday, 23 December 2003, Ms Larratt was informed she was not required to work on Wednesday, 24 December 2003.  
Thursday and Friday were public holidays.  Ms Larratt worked Monday, 29 December 2003.  On Wednesday, 31 December 
2003, when she reported for work she was told she was not rostered on that day and was informed her rostered days were now 
Mondays and Tuesdays only.  Thursday, 1 January 2004, was a public holiday.  On Monday, 5 January 2004, Ms Larratt 
commenced two weeks' holiday.  On Tuesday, 27 January 2004, Ms Larratt was informed in writing that from Monday, 
16 February 2004, her rostered hours of work will be 6:00 am to 2:30 pm on Mondays and Tuesdays. 

13. The evidence given by the witnesses in these proceedings establishes that the action taken by the Respondent to change 
Ms Larratt's principal duties, to reduce her hours of work and to change her hours was disciplinary action.  The Respondent 
says this action was justified as Ms Larratt had breached the implied duty to cooperate and the duty of fidelity and good faith 
by instigating the "go slow".  In particular, that she did so with the intention of damaging the productivity of the business in 
order to prove a point to management. 

Evidence given on behalf of Ms Larratt 
14. Ms Colleen Larratt testified that she was employed by the Respondent as a laundry hand and was engaged to carry out 

despatch duties from September 2002.  She had previously worked for a different employer at the same site in Belmont for a 
period of eight years in despatch.   

15. When the Respondent took over the premises, Mr Taylor, the owner of the Respondent and Mr Stewart, the Respondent's 
General Manager, interviewed Ms Larratt prior to offering her a position.  Ms Larratt testified that at the interview Mr Taylor 
and Mr Stewart told her that the start time for all employees was 6:00 am.  Ms Larratt said that she informed them that she 
would not be able to start at 6:00 am because she has two young children.  Ms Larratt explained to the Commission that she 
has to place her children in childcare each morning and the childcare centre does not open at 5:30 am.  Ms Larratt strongly 
contends that at that meeting Mr Taylor and Mr Stewart both agreed at the interview that she could start work at 7:30 am.   

16. Ms Larratt later received an offer of employment from the Respondent dated 12 August 2002.  The Respondent offered her 
employment as a Laundry Worker Grade 3 which is a grade of laundry work classified under the Award.  That letter stated that 
she was to report for work on 2 August 2002, at 6:00 am.  Ms Larratt said that when she received the letter she immediately 
rang Mr Stewart who confirmed that the starting time in the letter was a mistake.  The letter also had the wrong 
commencement date.  In fact her start date was 1 September 2002.   

17. After she commenced work for the Respondent, Ms Larratt started each shift at 7:30 am, except for a couple of occasions 
when her brother-in-law was able to look after her children early in the morning.  Her hours of work prior to July 2003 were 
7:30 am to 2:30 pm on a Monday, Tuesday, Wednesday, Thursday and Friday.   

18. In early 2003, Ms Larratt's pay was increased so that she was paid above the rates specified in the Award. 
19. In July 2003, Ms Larratt spoke to Mr Stewart about not working on Wednesdays.  She asked whether she could not work on 

Wednesdays and start at 8:00 am on the other days instead of 7:30 am because her husband had been made permanent at work 
which meant he was paid a salary instead of wages.  This caused a CentreLink childcare subsidy to be withdrawn which 
resulted in a substantial increase in Ms Larratt's childcare costs.  Consequently, from July 2003 until sometime in 
October 2003, Ms Larratt worked from 8:00 am to 2:30 pm on Monday, Tuesday, Thursday and Friday of each week.  
Ms Larratt spoke to Mr Stewart in October 2003 and asked him if she could work on Wednesdays as she needed extra money 
for Christmas.  She asked the same of Mr Taylor.  She says Mr Taylor told her that once all the mining contracts come in he 
would be looking at appointing her as a supervisor.  She said, "That's fine but can I do my Wednesdays for now", and he 
agreed.  From that time onwards until mid December 2003, she worked from 8:00 am to 12:00 noon each Wednesday.  In her 
written statement of evidence, she says that Mr Taylor told her that he planned to promote her to supervisor, supervising the 
new mining contracts with additional benefits which included a car park, pay rise and a bonus of $2,500 cash every six 
months.  She conceded when cross-examined that the Respondent could have regarded the arrangement to work Wednesdays a 
temporary arrangement until Christmas. 
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20. According to Ms Larratt, everything was going well at work until Monday, 15 December 2003, when she was shown a 
WageLine pay rate sheet setting out the rates of pay under the Award.  She said that she was shown this sheet by a co-worker, 
Ms Stacy Wells.  The WageLine pay rate sheet indicated that Ms Wells and some other employees were underpaid, as they had 
not received the 2003 State Wage Increase.  Ms Larratt was paid above the Award so the rates of pay set out in the WageLine 
pay rate sheet did not affect her.  Notwithstanding that, Ms Larratt says that she showed the WageLine sheet to Ms Lynette 
Sibson in the pay section and Ms Sibson informed her that she was aware of this and so were Mr Stewart and Mr Taylor.  
Ms Larratt says that Mr Taylor told her (Ms Sibson) "to keep quiet about it".  When cross-examined about this issue she said 
that Ms Sibson and Mr Stewart were told by Mr Taylor to keep the issue quiet, if he could get away with it, he would.   

21. Ms Larratt says that on Monday, 15 December 2003, after speaking to Ms Sibson she showed the WageLine pay sheet to 
Ms Maria Rodrigues, Ms Mary Filardo and Ms Kimberley Atkinson who were working on the irons.  She says in her written 
statement of evidence that Ms Atkinson said after she saw the WageLine sheet, "Oh well, we will just go slow".  Ms Larratt 
also stated in her written evidence, "I did not make any suggestion to go slow and I did not participate in it."  However, in her 
evidence in chief, Ms Larratt testified that she told Ms Atkinson that Mr Taylor had no intention of paying the employees back 
pay and when she told Ms Atkinson this, Ms Atkinson became upset and said, "Oh well, we'll just go slow."  Throughout her 
oral evidence Ms Larratt maintained that Ms Atkinson initiated the "go slow".  Ms Larratt also testified that in any event, she 
could not participate in the "go slow" because the speed of her work in despatch was dependent on how fast the linen was 
coming off the ironers.  She said that on Tuesday, 16 December 2003, when she clocked in and said hello to the girls on the 
irons, it was obvious to her that they were going slow, she said that she said to Norma, "You've slowed down" and she just 
smiled.  She then said good morning to Ms Tomkinson and said, "God, you've slowed down Cathy"; and Cathy replied, "If I 
slowed down anymore I would be going backwards."  When crossed-examined, Ms Larratt said that six employees participated 
in the "go slow", they were, Ms Atkinson, Ms Tomkinson, Ms Ester Vincentini, Ms Filardo, Jessica and Norma. 

22. As a consequence of the "go slow", which was not revealed to management until almost the end of the day, several employees 
were required to work overtime to finish the day's work.  Ms Larratt did not work back because she had to pick up her 
daughter from school.  When cross-examined Ms Larratt conceded that sometime after Monday, 15 December 2003, she called 
Ms Atkinson a "scab" but she contends that she used this word as a "joke".  She also contends that she was a friend of 
Ms Atkinson despite the fact that it is common ground that Ms Atkinson has made a formal complaint of bullying by 
Ms Larratt. 

23. Ms Larratt says that when she arrived at work on Wednesday, 17 December 2003, Mr Stewart was waiting for her and asked 
her to go to his office.  She did so and they both sat down.  He accused her of inciting the "go slow".  She said that she denied 
this.  She said that Mr Stewart verbally attacked her in that he shouted and swore at her and demanded her resignation.  She 
says he accused her of insubordination and not following orders including a directive to label shelves.  She says she did not get 
the opportunity to defend herself, she felt frightened and she was in tears when she left his office.  As she walked out, he told 
her that he was taking her off despatch, the job she had done for eight years, and she had to sort dirty linen.  Ms Larratt 
testified that she has felt threatened and scared of Mr Stewart since that day.  Until that day, she says she never had any 
problems with Mr Stewart.  That night Ms Larratt wrote two letters, one to Mr Stewart and another to Mr Taylor.  In her letter 
to Mr Stewart she stated: 

"I am writing this letter in response to your one way conversation that was had this morning (Wed 17.12.03).  I am calling 
it one way as you were not prepared to listen to a word I had to say. 
As an employer I dont [sic] believe you have the right to attack and accuse me the way you did.  This (your attack on me) 
has upset me immensily [sic] 
Had you come to me and said you had some concerns regarding my work conduct you wouldn't be reading this letter now. 
The whole situation is very upsetting. 
As far as the girls go with there [sic] go slow, that was decided by them alone.  There [sic] reason was simply because the 
company they (and I) have worked so hard for to have there [sic] name recognised as one of the top laundries in Perth 
were underpaying them, were aware of the fact and had had no intension [sic] of paying there [sic] back pay.  Now that 
that situation has been rectified work is back to normal. 
I have been getting paid above award (I get no back pay) so I benefit nothing by telling the girls to go slow.  I do not 
appreciate being accused of doing so.  As far as being called insobordenent [sic] please give me at least two examples of 
what it is I am doing.  (you are the one that called me this) 
Also with the accusation of interfering with production again please give examples. 
You also said that I do not follow direct orders again Rob please give me examples of the direct orders from you that I 
have not followed through with.  I can not think of any. 
As far as the union goes fine blame me but you really do need to look a little deeper.  As far as my commission and 
bonuses go (I) got the company those customers in good faith with the belief I would get 5% commission as it has turned 
out I get 1% so if yourself and or Ron wish to reneg [sic] on your part of the deal that is entirely up to you. 
My position as Despatch Clerk, if you feel I am incomputent [sic] of continuing my position I will gladly stand down and 
be placed elsewhere in the factory.  Although this would be some what confusing as Ron Taylor (company owner) has 
already approached me about being supervisor when all the new mining contracts start. 
I do understand your [sic] busy but would appreciate a response and my questions answered within 48 hours.  (In writing 
please) or within 3 working days." 

24. In her letter to Mr Taylor she attached a copy of the letter to Mr Stewart.  In her letter to Mr Taylor she stated:  
"Ron I have no doubt you will show this letter to Rob.  A copy of the letter I have written to Rob (General manager) is 
enclosed." 
"I am very sad at the fact I need to be writing to you.  Your general manager Rob Stewart called me to his office this 
morning within 5 minutes of me clocking on for work.  The manner he spoke to me in was absolutely outrageous and I do 
not believe he has the right to speak to me in the manner he did.  Had you been in the office at the time I know for certain 
he would not of [sic] spoken to me in the manner he did.  There was no conversation it was a full on attack, on me, from 
your General Manager (Rob Stewart.) 
If I am guilty of something I am the first to admit it and except [sic] the consequences.  What Rob Stewart has accused me 
of, I am guilty of none.  Ron I can deal with Robs [sic] accusations but I will not deal with the manner he spoke to me.  
The girls and I have done our absolute best in the last 18 months to give your company a name as one of the top laundries 
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in Perth.  We done [sic] that, not Rob Stewart.  Because of my experience in this industry I have tried to help Rob to 
understand it and show him different ways of doing it.  He has not been interested, all is to be done his way, right or 
wrong. 
3-4 weeks ago when Rob, yourself and I had a little meeting about the new mining contracts I did say even 2 or 3 camps 
cannot be done in the hours we are working at present. 
Rob said they could be. 
Yesterday 16.12.03 proved myself right, Rob wrong. 
It is christmas [sic] all our normal customers are busier, orders are bigger which means longer processing time.  Nieither 
[sic] myself or the girls are machines. 
I believe because of my experience in this industry, Rob feels threatened by me and will do his best to make me look bad 
to you.  As he did Gary, whom he fired today. 
Ron I won't be made to feel threatened with violence in the work place especially by a boss.  I say this because of Robs 
[sic] manner.  I understand your [sic] busy, but would you please follow this up.  A written response would be appreciated 
with in 3 working days." 

25. When cross-examined, Ms Larratt said that the other employees received letters on Monday, 15 December 2003 informing 
them they would be paid back pay.  She then said she was not sure whether the letters were dated 15 or 16 December 2004. 

26. Ms Larratt said that she spoke to Mr Taylor on Thursday, 18 December 2003 and he shrugged off the fact that she was scared 
of Mr Stewart and Mr Stewart's accusations.  In cross-examination she said that Mr Taylor told her that he wouldn't be f…ed 
around.  She says he did not question her about what had occurred.  On Friday, 19 December 2003, Ms Larratt met with 
Mr Stewart in his office.  Mr Stewart gave her a letter from Mr Taylor dated Thursday, 18 December 2003.  She says that 
Mr Stewart informed her that she need not bother responding to the letter.  She says that Mr Stewart told her that as she was a 
permanent part-timer he needed to fit her in somewhere and the only place he had for her was on the irons but she would have 
to start at 6:00 am.  She said Mr Stewart then said that if this was a problem to let him know and he would discuss it with 
Mr Taylor.  Ms Larratt responded by telling Mr Stewart, "You know it is a problem for me to start at 6:00 am, that's why 
you're doing it."  In the letter to Ms Larratt from Mr Taylor dated Thursday, 18 December 2003, he stated: 

"I refer to your letter dated 17/12/03 and our subsequent discussion this morning. 
I am naturally concerned that you should be unhappy and have spoken to Rob about your meeting with him. Rob’s 
concerns center around what we regard as unprofessional and damaging conduct surrounding incitement to others to “go 
slow”. This is a very serious matter indeed and if I had absolute proof, it would result in dismissals. 
Rob and I are also unhappy about the lack of respect shown to him as the appointed Manager. We cut you a lot of slack 
because of your seniority and experience. This does not mean that disrespect should be shown in front of others. Any 
issues must be sorted out in Rob’s office. I want to make it perfectly clear that Rob’s authority is final. We both 
appreciate constructive criticism and suggestions for improvement, but not aggressiveness in front of other workers or 
interruptions whilst on the ‘phone or when we are in meetings. 
Rob also has concerns about you entering his office uninvited and taking things from there. You have refused to follow 
Rob’s instructions about smoking in the factory despite warnings and the fact that it is against standing instructions, 
signage and WorkSafe regulations. I had given Rob an instruction to label the table linen shelves and Rob wrote this in 
your book as a task to do on 1st December. It has still not been done. 
It is our right to place people where we believe they can be most productive. A number of your co-workers have 
complained about your domineering attitude, which they say has made them feel stressed. Accordingly, we have decided 
to reassign you to other duties. This may mean a change to your hours to accommodate the changed duties, but as sign of 
good faith we will pay you at the existing rate, which is in excess of the Award. 
My concern is to have a harmonious working environment, where everyone treats each other with respect. Everyone must 
contribute to this process." 

27. Ms Larratt was asked in cross-examination whether the "go slow" on Tuesday, 16 December 2003, had any impact on her 
despatch work.  She answered that question by saying that the laundry was still as efficient as it normally was.  She then went 
on to say that on that day the Respondent had acquired new business from two mining camps and their linen had to be 
processed that day for the first time.  She denied that work had piled up but then she said that by the time they came to the end 
of the working day all work had been carried out except for the two new mining camps' linen.  She said that Mr Taylor was 
looking at doing a split shift to complete that work.  Ms Larratt contends that she and Ms Rodrigues were wrongly blamed for 
the "go slow" on Tuesday, 16 December 2003, and that the action taken against her cannot be justified by the Respondent.  
The Applicant conceded in her evidence that if she was in the employer's shoes she would have been most unhappy about the 
"go slow".  She also conceded in cross-examination that her duties in despatch required her to ensure the work by the ironers 
was coordinated so she would obtain sufficient linen for her despatch duties each day.  She says that the ironing duty she now 
performs carries less responsibility than despatch and she regards the ironing position as less senior than despatch work.  She 
says that since Tuesday, 16 December 2003, the factory has worked until 4:30 pm each Monday to complete the mining work. 

28. Ms Larratt testified that she had smoked in the factory in the presence of Mr Taylor and Mr Stewart and they did not have a 
problem with this, even though there was a non-smoking sign in the factory.  She says however, since smoking in the factory 
was raised with her on Thursday, 18 December 2003, she has not smoked in the factory since because she did not want an 
excuse for Mr Stewart to sack her.  In relation to the instruction to label the table linen shelves, she says a labels had not been 
supplied to her, so she could not carry out the labelling task.  Ms Larratt concedes that she, like others swear in the factory.  
She also conceded that she has regularly used colourful language when speaking to Mr Stewart and that he has spoken to her 
in the same manner.  She however says that she has never raised her voice in anger or frustration.  Ms Larratt denies that she 
has never shown Mr Stewart respect.  She denies she has ever taken anything from Mr Stewart's office other than her "mining 
counts" which she needs to retrieve each day to finalise her work.  She agreed that she had taken a baby parrot to work because 
it needed to be handfed.  She says Mr Taylor and Mr Stewart did not object and it did not cause "a drama" at work.  She also 
denies that she has been domineering or intimidating towards any co-workers.  She initially testified that she never had a 
problem with co-workers prior to Wednesday, 17 December 2003.  She however, conceded that there had been friction 
between her and Ms Filardo.  She says that when Ms Filardo commenced at the Bentley premises she (Ms Filardo) had not 
been told the despatch job belonged to her (Ms Larratt).  Ms Larratt says that the dispute with Ms Filardo got out of control 
and it could have been avoided. 
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29. Ms Larratt met with Mr Stewart on Tuesday, 23 December 2003.  Prior to the meeting she told him she wanted Mr Doug 
Blackburne to be a witness but he was not in the factory.  She then asked Ms Filardo to attend the meeting with her but 
Mr Stewart and Mr Taylor did not allow Ms Filardo attend the meeting.  Consequently, Ms Larratt met with Mr Stewart and 
Mr Taylor alone.  She says that at the meeting Mr Stewart denied that on Wednesday, 17 December 2003, he had spoken to her 
in a way that was intimidating and Mr Taylor repeated the accusations he had made against her in his letter dated Thursday, 
18 December 2003.  She said that Mr Taylor then said to Mr Stewart, "We need to find Colleen something from 8:00 am to 
2:30 pm" and Mr Stewart replied, "No.  That does not work for me."  When questioned about that statement Ms Larratt says 
she understood that Mr Stewart meant she should start work at 6:00 am rather than at 8:00 am.  She also said Mr Stewart 
talked about new rules such as no children in the factory, hair to be tied up and her starting work at 6:00 am.  At that meeting 
Mr Stewart told Ms Larratt not to come to work on Wednesday, 24 December 2003, as there was not enough work for her on 
that day.  Ms Larratt said she then had to leave the meeting to collect her child from childcare and she asked Mr Taylor and 
Mr Stewart to work out her hours and put this in writing for her.  She says that both Mr Taylor and Mr Stewart snapped at her 
and said, "No, we won't be doing that."  She testified that sometime after this meeting Mr Stewart's children were in the factory 
at 10:20 am one morning. 

30. On Monday, 29 December 2003, Ms Larratt arrived for work at 8:00 am.  There was still nothing confirmed about her starting 
time.  At lunchtime she went in the office to collect her pay.  She had only been paid for Monday and Tuesday.  She did not 
get paid for Christmas or Boxing Day.  She asked Ms Sibson why.  She said Ms Sibson informed her that Rob Stewart had told 
her, “Colleen no longer works Thursdays or Fridays."  Mr Taylor worked on the ironer after lunch which he does not usually 
do.  Ms Larratt says she felt like he was watching her to find fault with her work. 

31. On Wednesday, 31 December 2003, Ms Larratt clocked on for work and was told by Mr Stewart that she was not rostered on.  
Mr Stewart told her, “You were told at last Tuesday’s meeting, your rostered days are Monday and Tuesday until further 
notice."  She replied, “No I wasn’t Rob."  Then Mr Stewart said, “I haven’t got the work for you today."  She clocked off and 
left the premises.   

32. Ms Larratt was on holiday from Monday, 5 January 2004 to Friday, 16 January 2004.  She was paid 22.5 hours each week plus 
leave loading for the holiday period. 

33. In a letter to Ms Larratt dated Tuesday, 27 January 2004, Mr Taylor stated: 
"Dear Colleen, 
I refer to my letter of 18 December in which I indicated that you may be required to work different hours.   
Please be advised that with effect from Monday 16 February your rostered hours will be from 0600 to 1430 on Mondays 
and Tuesdays." 

34. Ms Larratt testified that the Respondent's actions in December 2003 ruined her Christmas holidays and caused her to be very 
stressed.  As a result of the stress she visited a doctor.  The union tendered a letter from Doctor PC Lim, who states that he 
treated Ms Larratt for emotional stress arising from her workplace.  Dr Lim said that she was emotionally distraught and had to 
be prescribed diazepam for sedation on Wednesday, 24 December 2003. 

35. When she returned to work after her holidays she received another letter from Mr Taylor.  This letter is dated Monday, 
9 February 2004 and states: 

"Dear Colleen 
I refer to my various letters and verbal warnings about your unacceptable attitude and feel it is about time matters were 
brought to a head. 
Last week you spent over half an hour on the telephone on personal business during work time, without permission.  As 
you were working in a team it further disrupted the work of the whole team.  This is unacceptable behaviour and will not 
be tolerated. 
I have had complaints from other workers that you have pestered them about their rates of pay.  They felt intimidated and 
under pressure and I shall be investigating this as yet another instance of your bullying attitude.  Other people's pay is not 
your concern and I suggest you keep your nose out of their business. 
We have further investigated the issue of your supposedly inciting others to 'go slow'.  It appears there is ample evidence 
that you have indeed acted against the interests of the company.  This is a very serious matter indeed and we are 
considering our position. 
Rob and I are very unhappy about the continuing lack of respect you show him, as the appointed Manager.  I have warned 
you on a number of occasions about your swearing loudly in public and the abusive and aggressive tone you have taken 
towards the Manager in front of others. 
You have been warned on many occasions about smoking in the factory and have continued to flaunt the rules.  It appears 
you have a real problem with accepting legitimate instructions, but it there is a continuance of such behaviour strong 
disciplinary action will be taken. 
Without reference to your site Worksafe Rep. you went to Worksafe and made frivolous and vexatious claims.  A 
subsequent Worksafe audit revealed that we have a very good operation.  You even had the audacity to make claims about 
bullying when you yourself have been the subject of complaints about your bullying and intimidatory behaviour. 
You have been formally advised in writing of your new roster – from Monday 16 February your rostered hours will be 
from 0600 to 1430 on Mondays and Tuesdays.  You are a part-time worker, with no contracted and specific hours, and 
were advised in writing as long ago as January 2003 that your duties include despatch, towels, ironer, sorting dryers and 
when necessary, the washroom, at the discretion of management.  It is our right to place people where we believe they can 
be most productive and to roster according to the needs of the business and the capacity of the employee. 
Things have got to a point where many of your co-workers have expressed severe reservations about your excessive 
conduct.  They feel you have chosen to challenge management in a very silly and vicious way and many are reluctant to 
work with you.  For our part, we are concerned that you appear to have chosen to exploit a government system for your 
own petty and vindictive ends. 
Some time ago you advised us that you wish to have a meeting in the presence of your Union representative – we are still 
waiting.  On the basis that you can demonstrate you are a fully paid-up member of a Union, we are prepared to attend 
such a meeting here any time. 
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My concern is to have a harmonious working environment, where everyone treats each other with respect.  You have 
acted in a disruptive and divisive manner and we are extremely unhappy with your attitude, performance and conduct.  
This letter constitutes a strong warning and demands a response from you about why you are acting in this manner and 
what steps you believe should be taken to regularize matters" 

36. Ms Larratt maintains in her evidence that she was hired to work in despatch and the Respondent is not entitled to change her 
duties.  Work in despatch involves liaising and taking orders from clients and packing orders.  Occasionally, if she had 
completed her work she would help the ironers or unload a dryer.  In January 2003, Ms Larratt asked the Respondent for a 
letter to confirm her duties.  In a letter dated Sunday, 17 January 2003, Mr Stewart states as follows: 

"Dear Colleen 
At your request I am pleased to confirm the following relating to your position and job description as well as 
remuneration. 
Position. Part time Laundry Employee Grade 3. 
Job Description. You are employed to work in the following areas: Despatch, towel folding, ironer, sorting, 
dryers and when necessary help in the washroom. Your main task is in Despatch whereby you will fill customer orders 
and liaise with all staff including management to ensure efficiency, quality control, customer satisfaction and workflow 
are met and exceeded. At times you will be required to assist ironer and production staff on work flow for best customer 
and production results. 
Remuneration. We pay strictly according to the Award, but there are opportunities for earning additional 
benefits by bringing in new business, as you have already done, and which we appreciate very much. Once the customer 
is established as a regular Sun Laundry customer, (min. 3 months to allow for trial period) a payment will be made to you 
based on a sum equivalent to one percent (1%) of sales revenue. This will be paid quarterly or you may prefer to let it 
accumulate as an annual payment. Margins in the laundry industry are very tight, but we do appreciate your excellent 
efforts to help us grow the business and ensure continued employment." 

37. Ms Larratt conceded in cross-examination that a Grade 3 Laundry Worker's duties do not exclusively cover despatch.  She also 
concedes that all of the tasks she has been carrying out since December 2003 are covered in the job description in the letter 
dated Sunday, 17 January 2003.  She says however that prior to Wednesday, 17 December 2003, 95% of duties were despatch 
tasks.  She says that her primary role of despatch was looking after customers and this customer contact gave her the 
opportunity to bring in new business. However, now she is not working in despatch she has lost that opportunity.  She says that 
she brought in five or six new customers in 2003 and was paid a bonus in accordance with the terms of the letter dated Sunday, 
17 January 2003.   

38. At the time giving evidence, Ms Larratt testified she works from 8:00 am to 2:30 pm Monday and Tuesday of each week and 
from 8:00 am to 12:00 noon each Friday.  The Friday work was offered to her by the Respondent on an interim basis pending 
the hearing and determination of these applications by the Commission. 

39. Ms Stacy Wells testified that she has been employed by the Respondent since Thursday, 23 October 2003, as a Laundry 
Worker Grade 1.  She was initially engaged as a casual.  After about 5 weeks she was engaged as a permanent part-time 
employee.  She went to school with Ms Larratt and is a friend of hers.  Ms Larratt assisted her in obtaining an interview for a 
position with the Respondent.  Ms Wells said that when she was interviewed, Mr Stewart commented that Ms Larratt was an 
efficient and hard worker and did the work of two employees.  He also told her that Ms Larratt was abrupt and used colourful 
language but her behaviour was accepted because she did the work of two people.  Ms Wells testified that Ms Larratt is always 
pleasant to her. 

40. Ms Wells says that when she was interviewed she was told she would be paid at the Award rate but in late November 2003, 
she was informed by a friend of hers who works in a payroll position for another company that she (Ms Wells) was being 
underpaid.  Ms Wells then rang WageLine for a copy of the Award pay rates.   

41. Ms Wells said on Friday, 28 November 2003, she approached Mr Stewart about her wages and was informed by him that he 
would make the necessary adjustments including back pay and it would be done "first thing".  She expected her pay to be 
rectified by the following Monday and when it had not occurred by Monday, 8 December 2003, she approached Mr Stewart 
and Mr Taylor and asked what had been done.  She says that Mr Taylor was very dismissive, but said he would sort it out.  On 
Wednesday, 10 December 2003, Mr Stewart told her not to come in for the next two rostered days of work.  However, after 
that time she worked in accordance with her roster.   

42. Ms Wells says she showed the WageLine pay rate's scale to several employees at Sun Laundry and by Monday, 15 December 
2003, there were several disgruntled employees.  When cross-examined she said that she may not have shown Ms Larratt or 
the other employees the WageLine sheet until Monday, 15 December 2003.  She says that when she was working on the irons, 
Ms Atkinson told her sometime on a Thursday in December 2003 to, "Go slow and to be quiet about it."  Ms Wells says it was 
a Thursday because Thursdays are the only day she works on the irons. 

43. Ms Wells says on the day the "go slow" occurred Ms Atkinson said to her, "Go slow, sssh" but that she (Ms Wells) did not "go 
slow" because as a new employee she was not fast and if she did "go slow" she would stop.  She says she was not part of the 
"go slow" and she did not hear Ms Larratt telling anyone to "go slow".  Ms Wells says that at the time the "go slow" occurred 
she was very frustrated because it had taken her employer two weeks to rectify her wages and when they did, she was paid at 
the rate of a Laundry Worker Grade 2, which meant she was overpaid and the overpayment was deducted from her next pay.  
She says that if the Respondent can make a deduction within a week then they could have rectified the underpayment of her 
wages in less than two weeks. 

44. Ms Wells says the pay issue was not resolved by Monday, 15 December 2003.   
45. Ms Wells also testified she had on one occasion seen Mr Stewart become angry in the factory.  She said that he was fixing an 

iron.  The irons are large machines.  One of the drivers, "Dougie" walked in and asked Ms Tomkinson where his deliveries 
were and Ms Tomkinson indicated she had already spoken to him (meaning Mr Stewart).  Ms Wells said that "Dougie" said he 
would go and "sort him out".  Ms Wells said she then observed Mr Stewart appear red faced, flustered and heard him yell at 
the driver, "F… off, Dougie". 

46. Ms Rodrigues has been employed by the Respondent since September 2002 and has worked with Ms Larratt at the same 
premises for eight years.  Up until Wednesday, 17 December 2003, she always worked on the irons.  Since Wednesday, 17 
December 2003, she has worked on the towels. 

47. Ms Rodrigues recalled that Ms Larratt showed her a WageLine sheet on Monday, 15 December 2003, and told her 
(Ms Rodrigues) that she was getting underpaid.  Ms Rodrigues said, "Everyone was upset that their pay wasn't right and that 
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they were underpaid."  She maintained that no one had discussed wages until Monday, 15 December 2003, when Ms Larratt 
showed her the WageLine pay sheet.  She says after Ms Larratt showed her the pay sheet, that night she telephoned WageLine 
and confirmed they were being underpaid.  Ms Rodrigues says on the morning of Tuesday, 16 December 2003, she and 
Ms Atkinson approached Mr Stewart about their back pay and he "lost it" and informed them they were getting their money 
and said, "Now you want to screw Ron for back pay."  Ms Rodrigues said that Ms Atkinson argued with him about the 
payment of back pay and they returned to work.  Ms Rodrigues testified that on Tuesday, 16 December 2003, she did not hear 
anyone telling anybody else to "go slow".  When cross-examined, at first she denied that she had worked slow and said that it 
was not in her nature to "go slow", that she was the fastest employee employed by the Respondent.  She says that on Tuesday, 
16 December they had two new mining contracts and they could not get the linen completed by 2:30 pm.  When Ms Larratt's 
testimony was put to her about what she (Ms Larratt) said to Ms Atkinson, Ms Rodrigues would not answer the question 
whether Ms Larratt's evidence was incorrect.  She then said, "Maybe I wasn't going slow or maybe I wasn't going fast."  She 
then conceded that she did "go slow" compared to her normal pace and the other employees went slow.  Initially she said she 
did not know why she went slow.  She then said that it was because she was upset about her pay.   

48. On Wednesday, 17 December 2003, Mr Stewart called Ms Rodrigues into his office at 6:00 am.  She says he accused her of 
encouraging the other employees to "go slow" on the irons and being rude to him.  He asked her if she wanted to resign and if 
she did so, to put it in writing.  She said she denied being rude to him or encouraging other employees to "go slow".  She said 
she then asked to be moved to the towel section.  Since that day she has worked on the towels and has not returned to work on 
the ironers.  She says she is happy to work in the towel section. 

49. Ms Rodrigues also testified that she saw Mr Stewart lose his temper on one occasion in the factory.  She gave evidence about 
the same incident that was described by Ms Wells.  Her evidence was substantially the same as the evidence given by 
Ms Wells in relation to that incident.   

50. Ms Rodrigues testified that people who work in the factory often swear and shout. 
51. The union tendered into evidence a witness statement of Mr Gary Glen following testimony given by Mr Justin Nicholas, 

Industrial Officer employed by the union.  Mr Nicholas testified that he had spoken to Mr Glen about giving evidence in these 
proceedings and Mr Glen sent him a facsimile of an email that Mr Glen had allegedly received from Mr Taylor about giving 
evidence in these proceedings.  Following the receipt of the facsimile Mr Nicholas spoke to Mr Glen and a witness statement 
was prepared and signed by Mr Glen in the form of a statutory declaration on Tuesday, 23 March 2004.  Mr Glen however, 
informed Mr Nicholas he may not be able to give evidence if he was required to work.  Mr Nicholas later received a message 
from Mr Glen advising him that he would be unable to attend court.  Mr Nicholas conceded when cross-examined that 
Mr Glen's evidence is not crucial evidence to these proceedings.  Mr Glen's statutory declaration was tendered into evidence.  
His statement states as follows: 

"1. I was employed by Sun Laundry Services from November 2002 to December 2003. 
2. I started work with Sun Laundry as a contract maintenance fitter for the first 5 months and then was asked by 

the owner Ron Taylor to take on the role of Production Manager, as he wanted Rob Stewart to move more into 
the area of Customer Contact and collection of outstanding accounts.  I was told that I would start in the 
washroom and slowly take over the running of the factory using Colleen Larratt in Despatch and Kathy [sic] 
Tomkinson in Towels as the 2 main people to help me. 

3. As we started to take control of the factory I realized how important and crucial Collen's [sic] role was in the 
smooth running of the factory.  I found myself asking her advice a lot. 

4. Both Rob Stewart and Ron Taylor told me that even though she started at 8am and finished at 2.30pm without 
anyone covering for her in the morning, she was still able to do the work of 2-3 people and be totally up to date 
when it was time to leave. 

5. After about 2 months as Production Manager, Rob Stewart was becoming very aggressive towards me.  In a 
meeting to discuss this, I made the comment that Colleen may be thinking about leaving.  Rob Stewart's 
comments were that we couldn't affort [sic] to lose her because she does the work of 2-3 people and suggested 
offering her a pay rise. 

6. Rob Stewart continued to be aggressive to me and gradually cut back my hours from 40-50 per week, to 16 
hours per week.  Towards the end of December 2003, Rob Stewart accused me of being incompetent, and 
sacked me on the spot." 

The Respondent's Evidence 
52. Ms Filardo testified that she has been employed by the Respondent as an ironer for a period of three years including a period 

when she worked at Osborne Park prior to the company's relocation to Bentley in 2002.  Before she was employed by the 
Respondent, she worked for a company called White Linen which was purchased by the Respondent.  When Ms Filardo 
worked at the Osborne Park premises she was a supervisor.  When she was transferred to Bentley she was informed that she 
would not be working as a supervisor but her salary would be maintained at that level.  On her first day at Bentley she started 
at 6:00 am and carried the duties she previously had undertaken at Osborne Park which included despatch duties.  Ms Larratt 
arrived at 7:30 that morning whilst she (Ms Filardo) was carrying out despatch work and Ms Larratt took the despatch 
paperwork off her, told her (Ms Filardo), "to bugger off" and informed her (Ms Filardo) that despatch was her (Ms Larratt's) 
job.  Ms Filardo says that Ms Larratt was abusive and intimidating towards her.  As a result of Ms Larratt's attitude Ms Filardo 
advised her employer that she wished to resign.  She was asked to reconsider.  Ms Filardo then agreed to work in the ironing 
area and was made to feel welcome by the other employees who worked in that area.  Ms Filardo says that Ms Larratt did not 
speak to her for a period of about 14 months until December 2003.  Sometime during that period of time Ms Larratt found out 
that she (Ms Filardo) was being paid a higher rate of pay and tried to "get other employees off-side".   

53. Ms Filardo testified that prior to Christmas 2003 she became aware Ms Larratt considered that the employees working on the 
factory floor "were too busy".  Ms Filardo says that she did not agree that was the case.  On Friday, 12 December 2003, and 
Monday, 15 December 2003, she also became aware that Ms Larratt was talking to other employees about deliberately slowing 
down in order to prove her point to management.  She says Ms Larratt told her and Ms Tomkinson that they would not be able 
to complete all the new mining work and they were to slow down to show that the work could not be done  Ms Filardo says 
that the "go slow" had nothing to do with any pay issue.  She says the pay issue was resolved in November 2003.  On Tuesday, 
16 December 2003, Ms Larratt approached her and told her that she was working too fast.  She says she did slow down for a 
while then she worked at her own pace.  Ms Larratt approached her a second time and told her to slow down.  Ms Filardo 
maintained that although other employees were involved in the slow down she considered Ms Larratt to be the instigator.  As a 
result of the "go slow" they fell significantly behind schedule so that several employees including herself had to work back for 
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approximately two hours to complete the extra work.  She agrees that on that day they had to process linen for two extra 
mining camps.  Sometime later, Ms Larratt called Ms Atkinson a "scab" and this made her (Ms Atkinson) very uncomfortable.   

54. Since Ms Larratt has been relocated to the ironing area, Ms Filardo has been required to work with Ms Larratt.  Ms Filardo 
says since that time Ms Larratt has consistently bad mouthed management and has made her (Ms Filardo) feel uncomfortable 
and stressed.  She says Ms Larratt has told her she intends to "fix Rob up" (Mr Stewart), close the laundry down and if she left, 
she has said that she will take customers with her.  Ms Filardo says that since Ms Larratt has been working on the irons she has 
worked below pace causing work to pile up.  She says that Ms Larratt can work faster.  As a result of this, Ms Filardo wrote a 
letter of complaint to Mr Stewart on Monday, 16 February 2004.   

55. Ms Filardo agreed when cross-examined that in late December 2003, Ms Larratt asked if she (Ms Filardo) would attend a 
meeting with her and Mr Stewart to discuss the "go slow" issue.  She said she was surprised that Ms Larratt asked her given 
her past attitude towards her but she (Ms Filardo) reluctantly agreed.  However, when she arrived at the meeting Mr Stewart 
told her that she was not required to attend the meeting so she did not attend.   

56. Ms Filardo also testified that she has observed Ms Larratt being unnecessarily intimidating towards new employees.  She 
however gave no examples of this.   

57. When cross-examined Ms Filardo agreed that the company had been growing and the Respondent has had additional work.  
She says that overtime has been offered to employees but employees have not been directed to work overtime. 

58. Mr Frank Winter testified that he is employed by the Respondent as a washroom supervisor.  He has held that position for 
about 12 months.  He regularly dealt with Ms Larratt when she worked in the despatch area.  He says that Ms Larratt has had 
ongoing issues with management over a variety of issues and it is his opinion that she thinks she knows better than they do on 
how to run their business.  He said that on the first day of employment with Sun Laundry, Ms Larratt stated words to the 
effect, "Those c…s have never run a washroom and don’t know what they are doing."   

59. Mr Winter testified that at about one o'clock on Tuesday, 16 December 2003, he noticed that work was piling up more than 
usual  As a result he spoke with Ms Larratt, he said that Ms Larratt informed him, "The girls are going slow to teach the c…s a 
lesson."  He remained back at work for approximately two hours to help clear the backlog of work.  He was unaware as to 
whether there was any extra work to be carried out on that day, but conceded that if there was extra work to be carried out, it 
could in part, cause a pile up.  He also said that he was not aware of any employees being concerned about their rates of pay.   

60. The Respondent tendered into evidence: 
(a) Ms Atkinson's timecard from the week ending Sunday, 21 December 2003.  The timecard indicates that she worked on 

Monday, 15 December 2003 and she did not work on Tuesday, 16 December 2003 which was credited as one day's sick 
leave; and 

(b) an original medical certificate from Dr D R Bott, from the Victoria Medical Group, which states that Ms Atkinson was 
unfit for work on Tuesday, 16 December 2003.   

61. The Respondent also tendered into evidence a memo from Ms Atkinson in relation to a complaint in respect to alleged 
bullying by Ms Larratt.   Ms Atkinson was not called to give evidence by either party. 

62. Ms Cathleen Tomkinson (also known as Cathy), testified that she has been employed by the Respondent since they took over 
operations at the Bentley site in September 2002.  She had also worked at the same site for the previous employer for 
approximately four years.  Since February 2004, Ms Tomkinson has been performing the newly created role of despatch 
supervisor.  This role combines the duties previously performed by Ms Larratt and duties performed by herself 
(Ms Tomkinson) in despatch.  This new role involves staff supervision, workload control and customer contact/service.  She 
testified that she had for sometime been concerned about the attitude and conduct of Ms Larratt, which she had formed while 
being part of the Workplace Occupational Health and Safety Committee.  She says although Ms Larratt is a good worker she 
frequently broke the non-smoking rules of the factory, intimidated others and frequently swore.  She says Ms Larratt bullies 
lower level employees, casuals and new starters.  As a result of Ms Larratt's attitude and demeanour, she says employees have 
informed her that they do not feel comfortable working with Ms Larratt.  She also says that she does not feel comfortable 
working with Ms Larratt.   

63. Ms Tomkinson says that prior to Tuesday, 16 December 2003, she heard Ms Larratt state on numerous occasions that she did 
not agree with the way the laundry was being managed.  On Tuesday, 16 December 2003, about 1:00 pm she (Ms Tomkinson) 
noticed a backlog of work building up which was unusual.  She says three employees approached her and informed her that 
Ms Larratt had instructed them to deliberately work slowly.  Ms Tomkinson says that about quarter past one Ms Larratt 
approached her and asked her why she was going fast but said nothing more.  Ms Tomkinson said that as a result of the "go 
slow" most employees including herself, except for Ms Larratt, remained back until 4:45 pm to finish the day's work.  On 
Wednesday, 17 December 2003, Ms Larratt telephoned the factory early in the morning and informed her that any casuals 
starting that day would be "given curry".   

64. Ms Tomkinson says that Ms Atkinson informed her of an incident of bullying by Ms Larratt.  Ms Tomkinson advised 
Ms Atkinson to make a formal written complaint to the general manager.  Ms Tomkinson also said that since the "go slow" 
incident Ms Larratt has worked at a slower than normal pace and her conduct and attitude has harmed morale and productivity 
in the workplace.   

65. Mr Robert Stewart testified that he had been employed by the Respondent as the General Manager since 1 July 2002.  The first 
day Ms Larratt was employed he asked Ms Filardo to work in despatch and help arrange the existing customer base and show 
Ms Larratt the new customers as Ms Filardo was responsible to show everyone in the factory how the Respondent wanted the 
work to be done. It was intended that Ms Larratt and Ms Filardo were to share responsibilities of packing and despatch.  He 
says that Ms Larratt told Ms Filardo that she (Ms Larratt) was not going to "take any shit from you".  Ms Filardo came to him 
and told him she wanted to resign.  He asked Ms Filardo to stay and asked her to work on the irons.  She agreed and he then 
spoke with Mr Taylor and he suggested to Mr Taylor that they terminate Ms Larratt's employment but Mr Taylor convinced 
him to allow Ms Larratt a second chance.  Mr Stewart then told Ms Larratt that this was not the attitude he wanted.   

66. Despite his warning Mr Stewart says that Ms Larratt continued to harass Ms Filardo.  She questioned the Respondent's 
judgement in paying Ms Filardo above award wages.  Ms Larratt found out that Ms Filardo was being paid above award rates 
and she (Ms Larratt) discussed this with all the workers which resulted in the staff asking for an explanation as to why 
Ms Filardo was being paid more.  He says that they (meaning Mr Stewart and Mr Taylor) spoke to all the staff and explained 
that Ms Filardo had been a very good supervisor at Osborne Park, she could not be disadvantaged and it was none of their 
business what other people were paid so long as they themselves were paid the minimum amount.  Ms Filardo again offered to 
resign but he and Mr Taylor convinced her to stay and suggested she ignore the situation.  Mr Stewart said that this action by 
Ms Larratt caused an "us and them feeling to develop".  Mr Stewart and Mr Taylor counselled Ms Larratt again and asked her 
to desist in her attitude towards Ms Filardo.   
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67. Mr Stewart says that Ms Larratt has been aggressive and belligerent to him and other employees.  He said that she belittled a 
new employee who had special learning needs.  All staff were informed (including Ms Larratt) that the new employee picked 
things up slowly.  After she had worked with this new employee Ms Larratt came into the office and said to him, "You're not 
going to keep that dumb shit, are you?"  He also testified that she would often burst into his office, yelling something was 
wrong, or that she required assistance, or was not happy.  She usually stated, "Everything was f…ed" and walk out.  He said 
that on more than one occasion she told him to "f… off" and that she thought he was a "f…ing dickhead."  Mr Stewart 
conceded that he swore at a delivery driver on one occasion in the factory.  He said that it was a very hot day, he was working 
on one of the irons trying to fix it and he became very frustrated.  He said a driver came up to him and said, "Where's my 
f…ing linen?" and he, Mr Stewart told Doug "to f… off and go and do something useful".  He says that Doug then left upset.  
He says however, generally he is polite to employees, although working in the factory is noisy and you have to yell sometimes 
to be heard.   

68. Mr Stewart says that when Ms Larratt first commenced work with the Respondent she was instructed to smoke outside.  She 
disregarded this instruction which resulted in him putting a sign up stating there was to be no smoking in the factory.  He said 
that he continued to warn her verbally not to smoke in the factory until she was given a written warning.  He conceded that she 
has ceased smoking inside the factory after she was given the written warning.   

69. Mr Stewart testified that in October 2003, Ms Larratt began to bring a pet parrot to work and she was asked to leave it home.  
However, she continued to bring it in everyday for a period of two weeks.  Mr Stewart says this caused great disruption to her 
work.  He also said that she would often bring her children in for the day when she had no one to look after them or when they 
were sick.  He reluctantly agreed that she could do so on occasions but he asked her several times for this not to continue to 
occur as he was concerned for their safety and that staff were distracted.  He denied that his children were in the factory prior 
to Christmas.   

70. When cross-examined Mr Stewart conceded that he agreed that Ms Larratt could start work at 8:00 am when working in 
despatch as he was able to accommodate her needs because he had shifted some of her despatch duties to Ms Tomkinson.  He 
however contended that he did not agree to allow her to start work later than 6:00 am forever.  He says he has to continually 
look at rosters to cover her work.  He said when she first started working for the Respondent her customer base was not large 
so she was able to manage her work from 7:30 am to 2:30 pm.  By the time she asked to start at 8:00 am Mr Stewart says he 
had shifted lots of the despatch work from Ms Larratt to Ms Tomkinson. 

71. Mr Stewart reluctantly conceded that she was an excellent worker at times and very good at her job at times.  He however 
testified that she did not always complete her work and she would often leave at 2:00 pm when she was meant to work until 
2:30 pm.  He also agreed that Ms Larratt had assisted in obtaining three or four new clients but said the deals were closed by 
him and Mr Taylor.   

72. In relation to the pay issue Mr Stewart testified that on Wednesday, 29 October 2003, he met with Ms Carol Pickering from 
the Department of Consumer and Employment Protection at Dumas House.  As a result of that meeting he became aware that 
there had been an increase to the rates of pay under the Award.  He informed Mr Taylor and it took him (Mr Stewart) a couple 
of weeks to ascertain the amount of back pay that was owed to employees.  He prepared a spreadsheet which contained 
payment calculations with options for payment of back pay.  This issue did not affect Ms Larratt as she was being paid above 
the award.  He said that all staff members who were entitled to back pay were given an option of an upfront payment, a day in 
lieu or both.  He agreed that Ms Wells had approached him about her back pay and he gave instructions for her to be paid.  He 
said that if she was not immediately paid it was not his fault because he had given instructions that she was to be paid.  He did 
not agree that the issue of pay was not sorted out until December 2003, he says that all affected employees were informed of 
their back pay options sometime in November 2003. 

73. During December 2003, the work rate in the factory lifted considerably.  This increase was due to recently secured mining 
industry contracts and additional work from customers because of seasonal demands.  Mr Stewart says that he discussed with 
Ms Larratt whether she was capable of looking after the linen flow for the mining contracts.  He however denied that they had 
a conversation about her becoming a supervisor.  He says he did not trust her to enable him to offer her such a position.  In 
December 2003, he instructed her to place signs on the shelves to mark the linen.  He says that she refused to do this despite 
the fact the material was available to create the labels. 

74. On the day of the "go slow" they had to despatch the mine site catering linen to Nexus Transport before 2:30 pm.  He had been 
busy in the office all morning.  When he came out from the office at lunchtime, he was alarmed to see the amount of linen 
which was still to be finished.  After Ms Larratt left at 2:30 pm, it was reported to him that she had ordered a "go slow" and 
that Ms Rodrigues had complied with Ms Larratt's directions.  In particular, it was reported to him that Ms Rodrigues had 
delayed her work on the irons long enough to upset the entire production and Ms Larratt who was counting the linen and 
packing it away was doing the same.  He then arranged for two teams to work on the irons to complete the day's work which 
resulted in the entire plant being run for over an hour to complete the work.   

75. The next day at 6:00 am Mr Stewart spoke to Ms Rodrigues and gave her a warning.  He said he told Ms Rodrigues that she 
would no longer work on the irons and she was to work on the towels.  He said that since this incident he has had no further 
issues with Ms Rodrigues and she has excelled in her work.  Mr Stewart said that when Ms Larratt arrived at 8:00 am she was 
also given a warning.  He says he spoke to her for about 5 to 10 minutes and gave her a chance to explain.  He says at no time 
did he raise his voice at Ms Larratt or threaten her with violence as she has alleged.  He said he was very disappointed.  He 
however conceded that when she left his office she was upset and needed time to collect her thoughts.  Mr Stewart says that 
she made no complaint to him about the conversation they had on Wednesday, 17 December 2003, until she swore at him 
several times the next day and asked who had "dobbed her in".   

76. On Friday, 19 December 2003, Mr Stewart asked Ms Larratt to attend a meeting so he and Mr Taylor could discuss calmly 
with her the "go slow" situation.  She refused to admit that she had ordered a "go slow" and she blamed everyone else except 
herself.  After the meeting he was sitting in his office and the phone rang.  He says that he recognised the caller to be 
Ms Larratt's husband, as Mr Larratt had attended a work Christmas function with his wife a week or so earlier.  He said that 
Mr Larratt said, "You f…ing c…   You're going to f…ing go down" and then hung up.  He said that he went and spoke to 
Ms Larratt and asked her to talk to her husband about not making such inappropriate threatening calls.  He said that Ms Larratt 
just laughed in his face.  When cross-examined, it was put to Mr Stewart that he had pressured Ms Larratt to resign.  He denied 
that was the case and said that if it was up to him he would have terminated her employment but that was not his decision to 
make.  He says he removed her from despatch because she could not be trusted to work in that area again. 

77. Mr Ronald Taylor, the owner of the Respondent gave written and oral testimonies in these proceedings.  However, because of 
the evidence given by Mr Nicholas in relation to an email alleged to have been sent by Mr Taylor to Mr Glen, I have not had 
regard to his evidence.  In the circumstances I am unable to make a judgment whether I find his evidence credible or not. 



1432 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 
Union Submissions 
78. In summary the Union contends: 

(a) The terms of the Award do not apply to Ms Larratt as the Award is a named Respondents award. 
(b) The Respondent has acted in an unfair way to Ms Larratt, both on Tuesday, 16 December 2003 when Mr Stewart 

removed her from despatch and on Wednesday, 31 December 2003 when Mr Stewart reduced her hours.  These were 
fundamental terms of employment. 

(c) Ms Larratt was unfairly dismissed on Wednesday, 17 December 2003. 
(d) The unilateral variation by the Respondent of these fundamental terms of Ms Larratt’s contract of employment amounted 

to a dismissal. 
(e) The Respondent did not retain a managerial prerogative to unilaterally change Ms Larratt’s main duties, or hours of work, 

because these were agreed terms of her contract, and could only be altered by mutual agreement.  
(f) If it is found the Respondent did retain managerial prerogative, it is submitted that this was exercised unfairly by the 

Respondent, in that its manager, Mr Stewart summarily changed Ms Larratt’s duties without notice or discussing the 
effect it would have on her. 

(g) Ms Larratt has been unfairly scapegoated by the Respondent for a general feeling of resentment by many employees at 
Sun Laundry in relation to their rates of pay.  The evidence is that any slow down in work rate happened in the ironing 
team, of which Ms Larratt was not a part.  Her evidence in relation to the manner in which she was taken out of despatch, 
and then had her hours reduced is clear.  This was effected unilaterally by Mr Stewart on Wednesday, 17 December 2003 
in an inappropriate manner that made her feel intimidated, and did not give her a reasonable opportunity to respond to the 
allegations.  Any discussions after Ms Larratt's employment conditions were changed, cannot rectify this unfairness. 

(h) It is clear that the Respondent has attempted to raise sham concerns over her performance and conduct after the event.   
The evidence bears out that these things are without substance, and in any event are irrelevant for the purposes of what 
occurred on Tuesday, 16 December 2003.  The alleged conduct by Ms Larratt after Tuesday, 16 December 2003 is 
irrelevant for the purposes of determining the fairness or otherwise of the Respondent's actions on that date, and in 
reducing Ms Larratt’s hours on Wednesday, 31 December 2003. 

(i) The Respondent’s evidence relating to other alleged work performance issues should not be allowed to be used to justify 
her termination.  The evidence before the Commission established that any perceived performance issues had not been 
formally raised with Ms Larratt, and had not been treated seriously by the Respondent.  There is evidence that the 
Respondent was implicitly condoning any perceived misconduct by its inaction, and it is unfair for it to use any prior 
allegations to bolster its unfair actions on Wednesday, 17 December 2003. 

(j) It is clear from the evidence that employees on the ironers were dissatisfied with the Respondent's failure to give them a 
wage rise they justifiably felt had been due to them for over five months.  Ms Larratt gave evidence that she heard 
Ms Atkinson say on Monday, 15 December 2003 that “they would just go slow”.  The evidence of Ms Wells and 
Ms Rodrigues that employees on the ironers did not engage in a conspiracy on Tuesday, 16 December 2003, is consistent 
with them receiving the idea on Monday, 15 December 2003, and then acting upon it separately on Tuesday, 
16 December 2003. 

(k) There is evidence to suggest that the backlog of work on Tuesday, 16 December 2003 was only nominally due to any 
slow work.  The evidence is that the dominant reason for the backlog was that there were orders for two new mining 
clients of the Respondent being processed for the first time on Tuesday, 16 December 2003.  The evidence is that this 
extra workload has meant that the Respondent has been forced to get employees to work overtime to ensure it is 
completed ever since that first day in December 2003. 

Respondent's Submissions 
79. The Respondent contends that the terms of the Award applied to Ms Larratt's employment either by operation of law or 

alternatively formed part of the terms of her contract of employment. 
80. In particular her duties since Wednesday, 17 December 2003 are provided for in her contract of employment.  Further, that she 

has no set hours or guaranteed hours of employment.  In addition, at common law an employer may change an employee's 
hours of employment by the giving of an appropriate period of notice. 

81. Alternatively the Respondent argues that if the Commission is to find that the change in duties and/or hours constituted a 
termination of her contract of employment, the termination was justified on grounds that Ms Larratt acted in fundamental 
breach of her express duties as outlined in the letter dated Wednesday, 17 January 2003 and her implied duties of co-operation, 
fidelity and good faith.  Those breaches enabled the Respondent to exercise its management prerogative to change Ms Larratt's 
duties and hours of work.  The change in hours was consequent on her change of duties as she is now required to work in a 
team whereby it is unreasonable for her to start work two hours later than the rest of the members of her team. 

82. Further the Respondent contends: 
(a) These breaches occurred on Monday, 15 December and Tuesday, 16 December 2003 when Ms Larratt and 

Ms Rodrigues instigated and participated in a “go slow” action, causing disruption to the Respondent’s business and 
creating discord among employees; 

(b) While it did not have absolute proof of Ms Larratt’s role in the “go slow” action, it had and still does have a genuine 
and honest belief that she was responsible.  It is submitted that an honest and genuine belief is all that is required for the 
reasonable use of the Respondent’s managerial prerogative, in accordance with the decision of the Full Bench in Tip 
Top Bakeries v Transport Workers' Union of Australia, Industrial Union of Workers, WA Branch (1994) 74 WAIG 
1729; Ms Larratt’s own evidence was that on Monday, 15 December 2003 she showed employees a wage schedule and 
was told by one employee – Ms Kimberly Atkinson – that Ms Atkinson intended to stage a “go slow”; 

(c) Ms Larratt’s evidence was that she did not report this to management.  Ms Larratt’s evidence was further that when she 
arrived at work on Tuesday, 16 December 2003 she observed the go slow in action but still did not report the matter to 
management.  The Respondent submits, therefore, that on the basis of Ms Larratt’s own evidence, it would be entitled to 
take action to change her employment duties, along the lines of the action actually taken as result of her failure to report 
the issue to management; 

(d) The Respondent led evidence that Ms Larratt had been verbally warned on a number of occasions over her poor attitude 
to management, her poor attitude to co-workers, and matters such as smoking inside the laundry, swearing in front of 
customers or on the phone and other matters.  Mr Stewart attested that he had been too soft on Ms Larratt in the past, 
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and that he considered they had grounds for disciplinary action against Ms Larratt prior to the incidents of Tuesday, 
16 December 2003; 

(e) The Respondent had every reason, based on the background facts referred to in paragraph 82(d) above, and reports from 
other employees, to believe that Ms Larratt and Ms Rodrigues were the primary catalysts of the “go slow” action – both 
instigating it and participating in it.  The Respondent was entitled, based on the background facts referred to in 
paragraph 82(d) above, and reports from other employees, to conclude that Ms Larratt had pressured others to 
participate.  The Respondent submits, therefore, that it had reasonable cause to conduct investigative and disciplinary 
meetings with both Ms Larratt and Ms Rodrigues, and not others, on Wednesday, 17 December 2003.  The Respondent 
led evidence to show that the conduct of Mr Stewart in this meeting was reasonable and proper, as was the conduct of 
Mr Taylor in subsequent discussions.  Ms Larratt acknowledged in evidence that her allegation of “violence” by 
Mr Stewart in that meeting was unfounded and that he did not threaten or use violence in any way.  Mr Stewart’s 
evidence was that he was disappointed and very concerned about the issue but that he remained calm and exercised his 
right to manage reasonably at all times; 

(f) It had every right to alter Ms Larratt’s duties, and, as a result, her hours of work and her start time.  This change was 
driven by Ms Larratt’s repudiation of her despatch role in organising and participating in the "go slow" and general 
issues and in relation her negative attitude to management.  The Respondent when faced with this situation was forced 
from an operational perspective to immediately move Ms Larratt away from the more sensitive despatch role.  The 
change to duties and hours of work was thus effected urgently in order to deal with what the Respondent considered to 
be a very important employment and operational issues; 

(g) It exercised its rights reasonably and properly, with due regard to both Ms Larratt’s position and its own urgent 
operational requirements.  For example, Ms Larratt’s hourly rate was not reduced, although there was a decrease in her 
responsibilities.  Further, Ms Larratt was given in excess of two weeks' notice in respect of the change to her starting 
time; 

(h) The Respondent considers that it had grounds for the summary termination of Ms Larratt’s employment, and that the 
lesser action of changing Ms Larratt’s duties was therefore a reasonable use of its prerogative (although it is the 
Respondent’s primary submission that such changes to Ms Larratt’s duties were expressly provided for in her contract 
of employment in any event); 

(i) It is not in dispute between the parties that all other employees performing the same duties as those Ms Larratt now 
performs (ie ironing and sorting) start work at 6:00 am, and that employees work in a team-based environment utilising 
large scale commercial laundry equipment.  As such, the Respondent submits that it is a reasonable exercise of its 
prerogative to require Ms Larratt to commence work at 6:00 am along with other employees.  While Ms Larratt’s 
previous start time of 8:00 am could be accommodated in the despatch area (though this was not operationally ideal), it 
is submitted that it is not operationally feasible for a laundry worker working in the main production areas (ironing, 
sorting, drying, folding, packing etc) to commence work two hours after other employees; and   

(j) The Respondent submits that the “go slow” was organised by Ms Larratt to illustrate her concerns about workloads.  
Witness evidence was led to that effect.  The Applicants’ evidence was that the "go slow" was a result of employee 
dissatisfaction with wage rates, and that Ms Larratt had provided wages information to employees and participated in 
discussions about “going slow”.  Whatever the reason for the "go slow" (wages or workloads), the Respondent submits 
that it is still reasonable for it to conclude that Ms Larratt was an instigator of the action. 

Findings in Relation to Credibility of the Witness 
83. Having heard of the witnesses in this case and considered their evidence, I prefer the evidence given by Ms Filardo, 

Ms Tomkinson, Mr Winter and Mr Stewart to the evidence given by Ms Larratt, Ms Rodrigues and Ms Wells.  In particular I 
accept the evidence given by Ms Filardo that Ms Larratt instigated the "go slow" because she wanted to prove to management 
that the new mining work could not be completed on Tuesday, 16 December 2003.  The principal reason why I have reached 
this view is because of what Ms Larratt said in her letter to Mr Stewart dated 17 December 2003 that the pay issue had been 
rectified.  This was confirmed in her oral evidence when she said that letters dated 15 or 16 December 2003 were provided to 
employees informing them of their back pay options.  More importantly, in Ms Larratt's letter to Mr Taylor dated Wednesday, 
17 December 2003, she states that the events on Tuesday, 16 December 2003 proved that two or three mining camp's linen 
could not be done in the hours they were working.  Both of these letters corroborate Ms Filardo's and Mr Winter's version of 
events, that is Ms Larratt instigated the "go slow" because she wanted to prove her point to management that the new mining 
work could not be completed, not because of any pay issue.  When cross-examined Mr Winter said very little.  He is obviously 
a man of few words.  Whilst he made it very plain to the Commission that he did not wish to give evidence, I did not find him 
to be a dishonest witness.   

84. I did not find Ms Rodrigues a satisfactory witness.  She changed her evidence.  She initially said that she did not work slowly 
on Tuesday, 16 December 2003.  When cross-examined she maintained her denial but later she agreed she did work slowly.  It 
is apparent the "go slow" occurred in the ironing area.  Ms Wells' evidence in relation to this issue was not helpful as she did 
not work on the irons that day. 

85. I do not doubt that Ms Larratt can be insubordinate, forceful and hostile to Mr Stewart and intimidatory to other employees.  In 
her letter to Mr Taylor dated 17 December 2003, she plainly questions his (Mr Stewart's) ability as a manager.  On the other 
hand, I have no doubt that Ms Larratt can, when she chooses, behave in an appropriate manner.  She displayed such behaviour 
in court.  Whilst she gave her evidence she appeared to be "meek and mild".  However, I had the opportunity of observing her 
demeanour during the hearing when the Respondent's witnesses gave their evidence.  I observed that she openly glared at the 
Respondent's witnesses with a great deal of hostility whilst they gave their evidence. 

86. Notwithstanding these findings it is apparent from all the evidence given by the witnesses that at times a number of employees 
and Mr Stewart himself spoke in a way that may be regarded in some workplaces as inappropriate. 

Legal Principles and Findings 
87. The first issue to be determined by the Commission is whether the provisions of the Award apply to Ms Larratt's employment.  

It is common ground the Respondent is not named as a Respondent to the Award.  Is the Respondent bound by the Award by 
common rule? 

88. Clause 3 of the Award provides: 
"This award shall apply to all employees employed by the respondents in Schedule B hereto, in the classifications 
described in clause 7 - Wages, hereof in a laundry business.  For the purpose of this award a "Laundry Business" means 
any business which performs laundry work for the public and includes a "Laundrette" and laundry work shall be deemed 
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to include the laundering of overalls, coats and towels, which are laundered by the proprietor and hired out by him for fee 
or reward." 

89. Section 37(1) of the Act provides: 
"An award has effect according to its terms, but unless and to the extent that those terms expressly provide otherwise it 
shall, subject to this section —  
(a) extend to and bind —  

(i) all employees employed in any calling mentioned therein in the industry or industries to which the 
award applies; and 

(ii) all employers employing those employees; 
and 

(b) operate throughout the State, other than in the areas to which section 3(1) applies." 
90. "Industry" is defined in s 7 of the Act to include: 

"(a) any business, trade, manufacture, undertaking, or calling of employers; 
(b) the exercise and performance of the functions, powers, and duties of the Crown and any Minister of the Crown, 

or any public authority; 
(c) any calling, service, employment, handicraft, or occupation or vocation of employees, 
whether or not, apart from this Act, it is, or is considered to be, industry or of an industrial nature, and also includes —  
(d) a branch of an industry or a group of industries." 

91. It is strongly arguable that cl 3 of the Award confines its scope to laundry businesses who are named Respondents of the 
Award and that is the industry to which s 37(1) of the Act applies.  Further, it is strongly arguable that cl 3 does not apply 
generally to all laundry businesses as defined in the second sentence of cl 3.  I do not find it necessary to decide this issue 
because the Respondent's offer of employment to Ms Larratt was to work as a Laundry Worker Grade 3.  Although the letter 
makes no mention of the Award by name, this is a classification under the Award.  The letter dated 17 January 2003, states 
that Ms Larratt's position is a part-time Laundry Employee Grade 3 and that the Respondent strictly pays accordingly to the 
Award.  However, there is no express incorporation of the terms of the Award into the terms of Ms Larratt's contract of 
employment other than to the reference to the position of Laundry Employee Grade 3. 

92. Even if the Respondent cannot rely upon cl 10(2) of the Award which enables an employer to direct an employee to carry out 
such duties which are within the limits of the employee's skill, competence or training the Respondent is entitled at common 
law to direct an employee to carry out duties within the skill, competence or training, providing those duties are contemplated 
within the terms of the employee's contract of employment (see Commissioner for Government Transport v Royall (1966) 116 
CLR 314 at 322).  When regard is had to the duties of a Laundry Worker Grade 3 in the Award then it can be said that the 
duties carried out by Ms Larratt on and after Wednesday, 17 December 2003, are duties contemplated by the terms of her 
contract of employment.  Alternatively, when regard is only had to the words "Laundry Worker" in her letter of appointment, it 
is clear that those words are not confined to despatch duties but encompasses a broad range of laundry duties.  Further, the 
letter dated 17 January 2003, states her duties are to work in despatch, carry out towel folding, work on the ironer, to sort, 
work on the dryers and when necessary, help in the washroom.  Although the letter then states that her main task is in despatch 
and at times she is required to assist ironer and production staff on workflow for best customer and production results.  In light 
of these circumstances I am of the view that the Respondent was entitled to direct Ms Larratt to carry out laundry duties other 
than despatch as such duties are contemplated with the terms of the contract. 

93. If I am wrong in relation to this issue and it can be said that the unilateral change in duties from despatch work to other laundry 
duties was a profound change in the terms of the contract, Ms Larratt was constructively dismissed on Wednesday, 
17 December 2003.  Was the dismissal harsh, oppressive or unfair?  The question to be determined by the Commission is 
whether the legal right of the Respondent to dismiss the Applicant has been exercised harshly or oppressively against the 
employee so as to amount to an abuse of that right (Ronald David Miles, Norma Shirley Miles, Lee Gavin Miles and Rose & 
Crown Hiring Service trading as The Undercliffe Nursing Home v The Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385 at 386).   

94. Where an employee is dismissed summarily the onus is on the Applicant to demonstrate the dismissal was unfair on the 
balance of probabilities.  However, there is an evidential onus upon the employer to prove that the summary dismissal is 
justified (Newmont Australia Ltd v The Australian Workers' Union, West Australian Branch, Industrial Union of Workers 
(1998) 68 WAIG 677 at 679). 

95. I am of the opinion action taken by the Respondent did not constitute harsh, oppressive or an unfair dismissal.  Ms Larratt 
instigated the "go slow" on the first day the Respondent processed the two new mining contracts with the intention of proving 
to management that work would not be completed on that day.  Doing so, is an act of industrial espionage and is a breach of 
her duty to co-operate and her duty of fidelity and good faith to her employer.  This action was sufficiently serious so as to 
justify summary dismissal on grounds of serious and wilful misconduct.   

96. The question then arises as to whether the constructive dismissal was effected in an unfair way, that is, was Ms Larratt denied 
a reasonable opportunity to respond to the allegations.  The allegations were certainly put to Ms Larratt in the meeting with 
Mr Stewart.  Her denial was not accepted and her duties were immediately changed.  I am not satisfied that the Respondent 
failed to provide her with a reasonable opportunity to explain.  However, even if there was a failure by the Respondent to 
provide procedural fairness to Ms Larratt, not every denial of procedural fairness will entitle an employee to a remedy.  No 
injustice will result if after a review of all the circumstances of the termination it can be said that the employee could be 
justifiably dismissed (Shire of Esperance v Mourtiz (1990) 71 WAIG 891; Byrne v Australian Airlines Ltd (1995) 185 CLR 
410 at 430 per Brennan CJ, Dawson and Toohey JJ and at 466 per McHugh and Gummow JJ). 

97. In making the decision to change Ms Larratt's duties, it is clear from the evidence given by Mr Stewart that he had regard to 
the history of Ms Larratt's poor attitude towards him and others in the factory.  It is contended by the Union that the 
Respondent had implicitly condoned this conduct so it is unfair for the Respondent to rely upon it.  
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98. The relevant principle in respect to condonation was stated by Blackburn J in Phillips v Foxall (1872) 7 LRQB 666 at 680: 
"Now the law gives the master the right to terminate the employment of a servant on his discovering that the servant is 
guilty of fraud.  He is not bound to dismiss him and if he elects after knowledge of the fraud to continue him in his service 
he cannot at any subsequent time dismiss him on account of that which he has waived or condoned." 

99. In McCasker v Darling Downs Co-operative Bacon Association Ltd (1988) 25 IR 107 Ryan J at 114 after setting out the 
passage referred to above by Blackburn J then went on to say the effect of the principle of condonation is that where an 
employer continues an employee in his employment after the act of disobedience he is unable to subsequently dismiss him 
solely on the ground of this act of disobedience.  However he then observed: 

"It remained however as something which together with other subsequent matters might constitute a good ground for 
summary dismissal.  I adopt with respect the remarks of Sheppard J in John Lysaght (Australia) Ltd v Federated Iron 
Workers' Association; Re York (1972) AILR 517 where he said: 

"It is not doubt possible for the company to waive particular acts of misconduct that would otherwise have justified 
dismissal without notice.  These particular acts could not subsequently be used for this purpose once the decision 
was made not to rely on them.  The act of misconduct however does not then disappear and become irrelevant when 
further misconduct occurs.  It remains and makes up the continuing history and record of a man's service.  That 
record may always be referred to for the purpose for which the company now points to it and the presence of 
incidents such as I have described will always be a relevant factor to be weighed in the balance by an employer 
when he comes to consider whether or not a further breach or other act of misconduct should not bring about a 
dismissal." 

100. For these reasons the Respondent was entitled to consider Ms Larratt's past conduct as a relevant factor when considering 
whether she would be moved to less responsible duties. 

101. As a consequence of the Respondent's decision to remove Ms Larratt from despatch, the Respondent unilaterally reduced 
Ms Larratt's hours of work on Tuesday, 23 December 2003.  Was the decision unfair to only provide work on Mondays and 
Tuesdays?  Having considered all of the evidence, I am satisfied that Ms Larratt did not have a contractual right to work on 
Wednesdays beyond Christmas 2003.  It is common ground that the work in the factory had increased over time. However, no 
evidence or explanation was given by the Respondent's witnesses as to why Ms Larratt's hours were reduced other than to say 
that her duties since.  Wednesday, 17 December 2003, required her to work in a team.  All others who work with Ms Larratt 
start work at 6:00 am each morning.  Consequently, Mr Stewart says it is hard to roster around Ms Larratt's starting time of 
8:00 am.  In the letter to Ms Larratt on Thursday, 18 December 2003, she was told that her hours of work may be changed to 
accommodate her changed duties.  On Tuesday, 27 January 2004, Mr Taylor wrote to Ms Larratt and advised her that from 
Tuesday, 16 February 2004, she was required to commence work at 6:00 am. 

102. Was the decision not to roster Ms Larratt on Thursdays and Fridays and to require her to start work at 6:00 am each morning, 
unfair?  This question needs to be answered in two parts.  In relation to the requirement to commence work at 6:00 am 
Ms Larratt says it is a requirement she cannot meet as she is unable to arrange childcare for her children at 5:30 am.  The 
consequence of the Respondent's direction is that Ms Larratt is unable to comply.  Whilst it was not argued by the Union, it is 
my view that this requirement prima facie indirectly discriminates against Ms Larratt in work on grounds of family 
responsibility.  The question then becomes, is this direction reasonable in the circumstances?  In my view it is not, as prior to 
Wednesday, 17 December 2003, Ms Larratt has not been required to start work earlier than 7:30 am.  Whilst other factory 
employees have family responsibilities their childcare arrangements were not canvassed in evidence.  Further, uncontradicted 
evidence was given that one washroom employee has recently commenced to work their shift at 8:00 am each day.  Further, 
there is evidence before the Commission that the Respondent is introducing new shifts.  In the face of this evidence together 
with Ms Larratt's family responsibilities and the fact that it is common ground that the Respondent has been able to roster 
around Ms Larratt's starting time of 8:00 am since Wednesday, 17 December 2003, it is my view the decision to unilaterally 
require Ms Larratt to commence at 6:00 am is unfair. 

103. Given that Ms Larratt is required to now work in a team and is unable to start work before 8:00 am or work beyond 2:30 pm, is 
the decision to reduce her hours of work unfair?  Given Ms Larratt's availability for work, her poor attitude to Mr Stewart and 
other employees and my findings that Ms Larratt's conduct on Tuesday, 16 December 2003, amounted to serious and wilful 
misconduct which could have enabled the Respondent to instantly dismiss Ms Larratt, it is my view that the Respondent's 
decision to unilaterally reduce Ms Larratt's hours of work was not harsh, oppressive or unfair. 

104. In light of my findings I will make a declaration in relation to CR 31 of 2004 that except by the consent of Ms Larratt, 
Ms Larratt is to not be required by the Respondent to commence any shift before 8:00 am.  The reason why I have allowed the 
direction to be varied by consent is to provide for the contingency that Ms Larratt's childcare arrangements may change 
sometime in the future.  Application CR 31 of 2004 will be otherwise dismissed.  Application 64 of 2004 will also be 
dismissed. 

 

2004 WAIRC 11540 
DISPUTE RE REDUCTION OF WORKING HOURS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

 -v- 
 SUN LAUNDRY SERVICES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE OF ORDER MONDAY, 24 MAY 2004 
FILE NO. CR 31 OF 2004 
CITATION NO. 2004 WAIRC 11540 
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Result Declaration made that except by consent the Respondent is not to require the employee to commence 
a shift no earlier than 8:00 am.  Application otherwise dismissed. 

Representation 
Applicant Mr J Nicholas 
Respondent Mr S Collett and Mr M Vallence (as agents) 
 
 

Order 
HAVING heard Mr J Nicholas on behalf of the Applicant and Mr S Collett and Mr M Vallence as agents on behalf of the 
Respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby: 

(1) DECLARES that except by the consent of Ms Larratt, the Respondent is not to require Ms Larratt to commence 
any shift prior to 8:00 am. 

(2) ORDERS that CR 31 of 2004 is hereby and is otherwise dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
 

2004 WAIRC 11474 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COLLEEN LARRATT 
APPLICANT 

 -v- 
 SUN LAUNDRIES SERVICES 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE OF ORDER FRIDAY, 14 MAY 2004 
FILE NO. APPLICATION 64 OF 2004 
CITATION NO. 2004 WAIRC 11474 
 
 
Result Application dismissed. 
Representation 
Applicant Mr J Nicholas 
Respondent Mr S Collett and Mr M Vallence (as agents) 
 
 

Order 
HAVING heard Mr J Nicholas on behalf of the Applicant and Mr S Collett and Mr M Vallence as agents on behalf of the 
Respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders: 
 THAT this application be and is hereby dismissed. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2004 WAIRC 11653 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LONNY JAMES MATTHEWS 
APPLICANT 

 -v- 
 PETER TURNER T/A NORTH FLEET BUS CONTRACTORS 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 3 JUNE 2004 
FILE NO APPLICATION 1163 OF 2003 
CITATION NO. 2004 WAIRC 11653 
 
 
Catchwords Harsh, oppressive and unfair dismissal – Whether constructive dismissal or resignation – Intent of 

parties considered – No dismissal at the initiative of the employer – Commission lacks jurisdiction - 
Application dismissed – Industrial Relations Act 1979 ss 23 & 29(1)(b)(i) 

Result Application alleging unfair dismissal dismissed 
Representation 
Applicant Appeared on his own behalf 
Respondent Mr P A Turner 
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Reasons for Decision 
1 The applicant claims that he was unfairly dismissed by the respondent. 
2 The Commission has heard evidence from the applicant on his own behalf and, on behalf of the respondent, from Peter 

Anthony Turner and Shirley Anne Turner, the wife of Peter Anthony Turner.  Mr and Mrs Turner describe themselves as 
partners in the business albeit that the business is operated by a company.  The respondent conducts a bus operation which 
appears to be based in Port Hedland and services a number of north-west locations. 

3 The applicant was engaged by the respondent initially as a casual driver in the respondent’s bus operations for approximately 
18 months prior to the termination of employment in July 2003.  In around January 2003, the applicant took a break of 
approximately 4-5 weeks when he returned to New Zealand.  When he came back to Port Hedland, he recommenced 
employment with the respondent.  He undertook the requisite drug test and tested positive for cannabis.  This meant that he 
was unable to drive for 4 weeks, after which time he was successfully retested.  Soon after, in March 2003, the applicant was 
made foreman and his employment became permanent.   

4 The applicant says that he started raising concerns with the respondent over a number of irregular or unsatisfactory matters.  
He alleges that he requested that there be meetings of drivers to discuss issues and that while Mr Turner would agree to 
meetings being called, they did not eventuate.  He also alleges that at least one driver was not properly qualified.   

5 The applicant agrees that he and Mr Turner had a good relationship but says that after he started raising concerns and sought 
involvement with the union that relationship soured.  It is clear from the evidence that at least until a week or so prior to the 
termination of employment, Mr Turner was a good and considerate employer to the applicant. 

6 On Thursday, 26 June 2003, the applicant and Mr Turner had an altercation.  According to the applicant, this was related to the 
applicant having indicated to his fellow drivers that he intended to join a union.  The altercation became the subject of other 
court proceedings.   

7 Notwithstanding the altercation between the applicant and Mr Turner, the applicant continued to work for the respondent, 
returning to work the day after the altercation and performing his work that day and  for the next week.  There appears to 
have been no difficulty between the applicant and Mr Turner during that time.   

8 On Friday, 4 July 2003, the applicant was due to commence work at 3.30pm.  He had arranged to meet his union 
representative, Mr Will Tracey, that afternoon.  According to the evidence of Shirley Anne Turner, she returned home at 
around 12.00noon that day to find a message from the applicant on the answering machine saying that he was not coming to 
work.  She rang him and asked if he was sick.  She says that he said that he had more important things to do.  The applicant’s 
version, however, is that he rang Mrs Turner at around 1.30pm to say that he would not be coming in as he had business to do.  
She asked what business and he told her that it was not her concern.  He says that Mrs Turner asked him if he was going to the 
union why did he not tell them. 

9 According to Mrs Turner, the applicant’s lack of attendance that day created concern that there would be a difficulty as the 
respondent had a charter to perform on the Saturday.  Mrs Turner rang her husband who was in Perth.  Mr Turner arranged to 
fly back to Karratha, Mrs Turner collected him from the airport and they returned to Port Hedland by car.  Before leaving 
Karratha, Mr Turner telephoned the applicant in the vehicle and Mrs Turner says that she overheard the conversation on the 
speaker phone.   

10 The applicant says that Mr Turner asked him in that telephone conversation “what the hell are you doing”.  He denies saying 
that he no longer wished to work for the respondent, but says that Mr Turner told him that he was not happy with him or his 
conduct and that he was no longer required.  On the other hand, Mr Turner says that he did not say this to the applicant, but 
that the applicant told him that he no longer wished to work for the respondent.  Mrs Turner says that she does not recall the 
whole of that telephone conversation between the applicant and her husband but she recalls that the applicant said that he did 
not want to work for the respondent any more.  She says that Mr Turner asked the applicant if he was sure about that and then 
Mr Turner said that he would do the charter trip himself.   

11 The applicant says he then turned off his mobile telephone and received no further calls from the respondent that day except 
that later he did receive abusive calls from Mr Turner.  Mr and Mrs Turner say that they were concerned for the applicant’s 
state of mind and well being and attempted to contact him a number of times on the Saturday but could not get through.  
Mr Turner says that even though the applicant had said to him on the Saturday that he did not want to work for the respondent 
any more, he wanted to talk to the applicant about it.   

12 The applicant says that if not for the termination of employment on the Saturday, he would have attended for work at 4.30am 
on Monday, 7 July 2003.  He says that in accordance with the advice from Mr Tracey, he attended for work on Monday even 
though he says that Mr Turner had dismissed him.  Mr Tracey had told him to attend and if queried, he was to say that Mr 
Tracey would speak to them, the respondent’s representatives, after 9.00am.   

13 The applicant turned up for work at 4.30am on Monday, 7 July 2003.  He went to his bus and was preparing to start work when 
Mr Elmar Zielke, the second in charge, approached him and asked what he was doing.  The applicant said that he was working.  
According to the applicant, Mr Zielke told him that he did not work there.  Mr Zielke then went and telephoned Mr Turner.  
The applicant was told by Mr Zielke that Mr Turner wanted to speak to him on the telephone.  The applicant says that he 
declined to speak to Mr Turner, he says that this was on the basis that the union representative was going to ring the respondent 
at around 9.00am to discuss the matter.  The applicant says that Mr Zielke told him “you don’t work here”, and he left the 
premises.   

14 Mr Turner agrees that he received a call from Mr Zielke at around 4.30am on Monday and Mr Zielke told him that the 
applicant was on the premises.  Mr Turner said to Mr Zielke that he wanted to speak to the applicant on the telephone but the 
applicant refused to speak with him and left the premises.  Mr Turner says that later he received contact from the union 
representative demanding payment of 8 weeks’ pay for the applicant for the matter to be resolved.  

15 Mr Turner says that he attempted to send the applicant his outstanding wages and annual leave however, the applicant returned 
the payments.  Mr Turner had it delivered to the applicant’s home. 

16 Mr Turner denies that he did not convene drivers’ meetings and referred to a meeting only a week or so prior to the termination 
of employment.  He also denies that a driver did not have the F Class driver’s licence as alleged by the applicant.  Mr Turner 
denies that the applicant was dismissed.   

17 There are a number of significant conflicts in the evidence.  I noted that during the course of his evidence the applicant was 
often vague about details including when he started employment, what his rate of pay was, how long he was unemployed after
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termination with the respondent and a number of other quite important matters.  He often referred to notes to answer questions 
and appeared unable to answer questions without referring to his notes.  On the other hand, Mr Turner was very sure of 
himself.  Mrs Turner’s evidence was not subject to cross examination.  Where there is conflict in the evidence, I prefer the 
evidence of Mrs Turner, and of Mr Turner.  

18 Although the applicant sought to make much of the altercation between himself and Mr Turner on Thursday 26 June 2003, it 
does not appear to me to have been the basis of the termination of employment.  This was not a constructive dismissal.  The 
applicant continued to work for the respondent from that date for a further week and did not claim to have resigned on account 
of any alleged assault by Mr Turner.  Rather the termination occurred either as the result of the applicant saying to Mr Turner 
on the Saturday that he no longer wished to work for the respondent, which constituted a resignation, or because Mr Turner 
said to the applicant that he was not happy with him or his conduct and that he was no longer required.  I accept Mrs Turner’s 
evidence that during the telephone conversation of Saturday, 5 July 2003, the applicant resigned.   

19 I find that the termination occurred on the Saturday and not on the following Monday.  Albeit that Mr Turner says that the 
applicant resigned and that he wanted to talk to him about that, it appears that in Mr Turner’s mind it was not final and he 
wanted to discuss and resolve it with the applicant.  If the applicant was still employed on the following Monday, although he 
does not believe that he was, when the applicant attended on Monday he did so because the union representative told him to do 
so, apparently in some hope of re-establishing the employment relationship.  However, when Mr Turner reasonably sought to 
speak to the applicant to attempt to resolve the matter, the applicant refused.  He then either left of his own accord or was 
instructed to leave by Mr Zielke.  Accordingly, had the applicant resigned on the Saturday, he did have a reasonable 
opportunity to discuss the matter with Mr Turner on the Monday had he chosen to do so.  It was not acceptable for him to 
simply to turn up for work and not discuss the matter with his employer saying that his union would sort it out some 4 and a 
half hours later.   

20 In all of these circumstances, I find that the applicant’s employment came to an end by way of a resignation.  It was not 
terminated by the respondent on account of the applicant seeking involvement with the union.  Indeed Mr Turner had been 
patient with the applicant over a number of difficulties.  Where there is no dismissal, this Commission has no jurisdiction to 
deal with the claim.   

21 If I am wrong and there was a dismissal, I would conclude, without hesitation, that reinstatement is not practicable.  Clearly, 
the relationship between the applicant and his employer has broken down and is irretrievable.  That is evidenced by the 
conduct of the parties and events which have occurred subsequent to the termination of employment.   

22 If there had been an unfair dismissal and compensation were due to the applicant, according to the applicant’s evidence he may 
have been unemployed for between 4 and 8 weeks after the termination of employment.  He does not know what income he 
received in the subsequent job.  The most I could make of his evidence, upon questions from the Commission, is that he may 
have been paid approximately $1,080 per fortnight during his employment with the respondent.  The applicant could not say 
whether this figure was the nett or gross payment.  In those circumstances he may be due compensation for loss of somewhere 
between 4 and 8 weeks pay at the rate of pay at approximately $1,080 per fortnight.   

23 However, having found that the applicant resigned and there is no jurisdiction to deal ith his claim, I dismiss the application.   
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Catchwords Industrial law – Termination of employment – Contractual benefits claim – Entitlements under 

contract of employment – Sales commissions – Principles applied – Application upheld in part – 
Order issued. 

Result Declaration and order issued 
Representation 
Applicant Ms S McCubbin on her own behalf 
Respondent Mr G Hulm  
 
 

Reasons for Decision 
(Ex Tempore) 

1 The applicant in this case claims against the respondent, the name of which is now amended to stand as Rinaldo Pty Ltd, 
that at the termination of her employment as a receptionist of the respondent she was denied certain contractual 
entitlements by way of unpaid commissions in the sum of $1243.80 per week.   

2 The facts as they unfolded before the Commission in evidence are, essentially, not in dispute.  That is that the applicant 
was employed by the respondent in the capacity to which I have referred between the dates of 4 November 2002 and 27 
August 2003.  It appears on the evidence that the applicant's employment came to an end in circumstances which are not 
relevant for the purposes of this particular claim before the Commission. 

3 I must first observe that this aspect of the Commission's jurisdiction, that is, a claim for a contractual entitlement, is 
judicial in nature, and thus there is an obligation on an applicant to establish on the balance of probabilities each and 
every element of the applicant's claim.  It is not sufficient for an applicant to, in a claim of this kind, simply refer in broad 
terms to a document and indicate to the Commission that it ought discern for itself the applicant's claim. 

4 The evidence of the applicant is that she was employed by the respondent on similar terms to that which she was 
employed it seems in a similar organisation, at some time prior to November 2002.  It seems common enough between 
the parties, on the evidence, that the applicant was to be employed on the basis that she would be paid a gross weekly 
wage of $600.00 per week and she would work normal hours of approximately 35 per week. 

5 Relevant for present purposes is the issue of commission payments.  The applicant's evidence was, which was not 
contested by the respondent, that she was employed on the basis that she would receive a commission payment on the 
basis of a two-tiered structure, that is, memberships of the respondent's gymnasium would lead to a commission payment 
of 10 per cent of the total contract sum, less 10 per cent GST payment, if they were signed up by the applicant.  Secondly, 
existing members who had their contracts renewed, a commission payment of five per cent of the total contract sum, less 
GST, was payable, to be shared between the applicant and other staff members, of which there appear to have been two 
on the evidence, leading to a payment of 1.5 per cent commission on the total sum. 

6 The applicant's evidence was that at no time during the course of her employment was she told that if her employment 
terminated prior to the contract sums being paid that she would not be entitled to her commission payments.   

7 I pause to observe that whilst conceding that there was no such agreement with the applicant, evidence from the 
respondent, adduced through Mr Hulm, was to the effect that he understood that commission payments would only be 
payable whilst the applicant remained an employee of the respondent's business, and if the employment terminated before 
the contract sum was due then no commission payment would fall due in the circumstances. 

8 The applicant tendered some documents in support of her claim, although I must say I have had some difficulty in 
discerning her claim based upon the material before the Commission, but as best the Commission can do it seems the 
position is as follows.  The applicant has produced a summary of commission payments for August 2003 and for 
September 2003, which she says on her oath that she contributed to and signed up the members set out therein.  This 
document in respect of August 2003 sets out various names, plus contract numbers and total sums, inclusive and 
exclusive of GST depending upon the calculations. 

9 There is also a document in respect of outstanding commissions, as they are described, for various dates which appear to 
have fallen due some time after the termination of the applicant's employment, and some of which bear the nomenclature 
"NCML", which, as the Commission understands from the evidence, although it is not entirely clear, that there was no 
collection made from that particular client. 

10 Also in evidence before the Commission is exhibit A1, which the applicant said was a document produced from a 
company record, which is to be read in conjunction with the applicant's commission claims for August, September and 
the other periods to which I have referred.  The applicant's evidence was that there was a correlation between all of the 
content of exhibit A1 and the commission payment claims for August, September and the other periods contained in 
exhibit A2. 

11 Having considered those documents closely, in my view that is not entirely the case.  Having considered the content of 
exhibit A1 read with exhibit A2, I am satisfied on the applicant's evidence that she has done work in respect of the 
contracts which were concluded.  However, in the absence of any agreed term in the applicant's contract of employment 
as to these circumstances, the Commission is left to consider what term ought be implied into the applicant's contract in 
relation to whether commission payments are payable in these circumstances.   

12 I am content to rely for present purposes on the decision of the Full Bench of this Commission in Royal International 
(WA) v Valli (1998) 78 WAIG 1110, which is authority for the proposition that in the context of real estate agents and 
commission payments paid to those persons there is to be an implied term in the absence of an express term, that if the 
agent concerned is the effective cause of sale, then there ought be a payment made to that agent even though the 
commission payment does not fall due until after the termination of that agent's employment. 

13 In my opinion, in the absence of any evidence establishing an agreed term that no commission sum is payable after 
termination of employment, I am prepared to imply a term on the basis established in Valli for present purposes. 

14 Insofar as principles are concerned dealing with contractual benefits claims of this kind, as I have said it is for an 
applicant to establish her claim on the balance of probability.  In relation to contractual benefits claims, I apply and adopt 
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the principles set out in Hotcopper Australia Ltd v Saab (2001) 81 WAIG 2704,  another decision of the Full Bench of 
this Commission, in relation to the requirements upon an applicant to establish her or her claim for a contractual benefit. 

15 In relation to the present matter, I am satisfied on the evidence, and I find having regard to exhibits A2 and A1 as follows.  
I am satisfied on the evidence that in relation to the period of August 2003 there is evidence to establish the applicant's 
claims in relation to the contracts, the second contract for Claridge in the sum of $795, the contracts for Cobley, for 
Gladwin, for O'Flaherty, and for Berryman.   

16 I am also satisfied in relation to the claims for the ten per cent commission payment by the applicant.  There is evidence 
to establish claims for Willett and Bukar, but I am not satisfied there is evidence to establish claims for any other person. 

17 In relation to September 2003, I am satisfied on the evidence there is a claim that is made out for Sales and Cressey.   
18 And in respect of the other periods claimed at page 7 of exhibit A2, I am satisfied there is evidence, when read with 

exhibit A1, the record of the employer, to establish claims for Cherrington, Norrish, Menzies, Krishnasany, Lynch and 
Smith.  I am not satisfied there is any evidence to establish any other claim made in respect of those periods there set out. 

19 Therefore, I am satisfied on the balance of probabilities the applicant has established that she was denied contractual 
benefits on the basis of an implied term that she be the effective cause of sale of those contracts to which the Commission 
has referred in the following terms.  For August the total sum of $219.59.  For September 2003 the total sum of $64.00 
and for the other period set out at page 7 of the applicant's exhibit A2, the sum of $249.26, leading to a total sum of 
$532.26, which I find that the applicant has been denied as a contractual benefit by way of commissions due and payable 
to her. 

20 There will therefore be an order that the respondent pay to the applicant commission payments as denied contractual 
benefits in the sum of $532.26 within 21 days of today. 
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Declaration and Order  
HAVING heard Ms S McCubbin on her own behalf and Mr G Hulm on behalf of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 hereby – 

(1) DECLARES that the applicant has been denied contractual benefits in the form of commission payments due 
and payable to her.  

(2) ORDERS that the respondent pay to the applicant the total sum of $532.26 as denied contractual benefits less 
any amount payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and 
actually paid within 21 days. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Catchwords Industrial law – Termination of employment – Harsh, oppressive and unfair dismissal and denied 
contractual benefits – Whether constructive dismissal, resignation or abandonment of employment – 
Intent of parties considered – Dismissal at the initiative of the employer – Applicant constructively 
dismissed in the face of a repudiation by the respondent – Application upheld in part – Order issued – 
Industrial Relations Act 1979 (WA) s 23A, s 29(1)(b)(i), s 29(1)(b)(ii) 
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Reasons for Decision 

(Ex Tempore) 
1 The application before the Commission is one brought by Mr Win Naing, pursuant to s 29(1)(b)(i) and (ii) of the 

Industrial Relations Act 1979 (“the Act”), by which application the applicant says that he was harshly, oppressively or 
unfairly dismissed, on or about 12 June 2003, and also, he alleges he was denied certain contractual benefits in the form 
of a payment in lieu of notice in the sum of $748.00. 

2 The respondent employer, Transport Spares and Equipment Pty Ltd, denies the applicant's claim in both respects, and 
moreover, says that the applicant was not dismissed, but resigned of his own volition following the offer and acceptance 
of alternative duties in or about early June 2003. 

3 The only evidence before the Commission on behalf of the applicant was from the applicant himself.  He testified that in 
response to an advertisement in “The Western Australian” newspaper in January 2003, he applied for a position as a body 
builder at the respondent's premises.  A copy of the advertisement was tendered by the respondent as exhibit R1. 

4 The applicant testified that he was successful in his application for employment and commenced employment on a full-
time basis at the rate of $16.00 per hour on or about 6 February 2003.  Also in connection with the applicant's 
employment was completed and submitted a job application form, together with the applicant's resumé setting out his 
qualifications and experience up until the time of his employment by the respondent.  A copy of that document was 
tendered by the respondent as exhibit R2. 

5 The applicant also testified, and it was common ground, in fact, that he commenced employment on a trial basis for one 
month and it is also common ground that the applicant successfully completed that period of employment as self-
evidently he remained employed until early June 2003. 

6 The applicant's evidence was that his duties and responsibilities at the respondent involved a variety of tasks including 
welding, boiler making, and the repair and maintenance of truck trailers.  He also informed the Commission that he did, 
from time to time, some auto electrical and electrical fitting work.   

7 The applicant testified that significant events in relation to his employment occurred in or about early June 2003.  
Specifically, on 3 June 2003 the applicant informed the Commission that he was approached by a person he identified as 
Bob, who it is common ground, is Mr Irwin, the respondent's principal, that the applicant was not satisfactorily 
performing his duties and that he should find alternative employment and was to be given one week's notice of 
termination of his employment. 

8 Thereafter, the applicant testified he was informed, it seems on the evidence, the day after this conversation, that the 
respondent could not dismiss him, but alternatively changed his duties to that of a labourer and subsequently it seems, on 
the evidence, his rate of pay was reduced from $16.00 an hour to $11.50 an hour.  At all material times the applicant 
testified that he did not agree to the change of duties or accept a reduction in his rate of pay from $16.00 to $11.50 per 
hour. 

9 The applicant's evidence was that he had no alternative after he discovered the change in his rate of pay, but to leave the 
respondent because he was not able to afford to support himself and his family of four children on that rate of pay.  It is 
common ground, on the evidence, that the applicant left the employment of the employer on 12 June 2003 without notice. 

10 The applicant's evidence was he returned the next day, on 13 June 2003, to collect his separation certificate.  A copy of 
that document was tendered by the employer as exhibit R4.  That document, on its face, refers to the applicant's 
engagement over the period of employment from 6 February 2003 to 12 June 2003 and notes on its left-hand side that the 
applicant ceased work voluntarily.  I pause to observe that the applicant in his evidence contested that, and said at no time 
did he leave voluntarily, but was forced to do so by, in effect, the respondent's unilateral reduction in his wages and 
change in his duties of employment. 

11 The respondent adduced evidence from three witnesses.  The principal witness for the respondent was Mr Irwin, the 
respondent's principal, as I have already observed.  His evidence was that he met the applicant on the day after he was 
employed by the respondent.  Apparently, on the evidence, it was the respondent's workshop manager, Mr Yakas, who 
interviewed and offered the applicant employment.   

12 Mr Irwin testified that he was informed by Mr Yakas that a reasonable person had been found for the position and that he 
would be offered the job at the rate of $16.00 per hour.  Mr Irwin confirmed at the end of the one month's probationary 
period of employment the applicant was kept on by the employer, presumably because the respondent considered that the 
applicant was a satisfactory employee.  I pause to observe, however, that Mr Irwin did say that he had some concerns with 
the applicant's safety and work performance not being “up to scratch”.  Nonetheless, the Commission observes that the 
applicant remained in employment for some three months after the confirmation of the probationary period. 

13 The evidence of Mr Irwin was, in relation to some of the conversations he had with the applicant concerning his safety 
and work performance, that at no time, to his credit, did Mr Irwin inform the applicant that his employment was at risk or 
that if he did not improve his work performance or safety performance, there would be disciplinary action taken against 
him up to and including termination of employment. 

14 Mr Irwin's evidence was that things seemed to have come to a head, from his point of view on or about 3 June 2003 when 
he happened to speak with the applicant about a job the applicant was presently working on.  Mr Irwin's testimony was 
that he had come to the conclusion, I quote, "that the employment was not going to happen" and he said to the applicant 
that "he needed to get another job and he would give him one week's notice." 
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15 Mr Irwin's evidence also was that immediately on informing the applicant of this, the applicant requested a further period 
of three weeks to find alternative employment, to which, it seems, Mr Irwin agreed.  Thereafter events are somewhat 
unclear. 

16 The respondent's evidence, through Mr Irwin, was that overnight he had considered the position further and thought that 
the applicant could be employed in a position of labourer, and his evidence was that he offered the applicant that job, 
which it would seem, would be on or about 4 June 2003.   

17 It seems at that time Mr Irwin was not aware of the appropriate rate of pay that may attach to that position, and indeed, on 
the evidence generally, that was not discovered until some days later.  I pause to note at this stage that the applicant's 
evidence stood in contrast to that of Mr Irwin.  His evidence, as I have observed, was that at no stage did he agree to 
either a change in his duties, or to a reduction in his rate of pay, and indeed, to his credit, Mr Irwin, when questioned by 
the Commission, frankly admitted that he was not really sure as to whether the applicant agreed to this change or not. 

18 Subsequently, it seems, some few days later, on or about 12 June 2003, the applicant received a payslip for the purposes 
of a weekly pay period.  A copy of the payslip was contained in the bundle of exhibit A2, which provides that the payslip 
for the date of 12 June 2003 carries the rate of $11.50 per hour as opposed to the rate of $16.00 per hour in the payslips 
for the pay periods immediately prior to that time. 

19 The evidence was, as I have already indicated, that upon receiving the information of his rate of pay, the applicant did not 
accept that he could continue to work at that rate of pay and informed his employer of this, and it is common ground, as I 
have said, that the applicant left the employer's premises, for work purposes at least, on that same day, 12 June 2003. 

20 The evidence of Mr Yakas was very brief.  His evidence was that he interviewed the applicant, considered he was suitable 
for the position, offered the applicant the position, and was present for some three weeks or so prior to proceeding on a 
lengthy period of annual leave, it seems, from the evidence, of about six months or thereabouts.  His evidence was he 
thought the applicant was a little slow initially, but considered he could no doubt improve.  But that was the extent of Mr 
Yakas' evidence. 

21 There was also evidence before the Commission, through both the applicant and Mrs Irwin, Mr Irwin's wife, that at some 
stage which was not entirely clear to the Commission, there was an offer to the respondent's employees of Australian 
Workplace Agreements.  A copy of an Australian Workplace Agreement which was purportedly offered to the applicant 
was tendered as exhibit A1.   

22 The Commission notes from that document that in the case of the applicant the offer of the Australian Workplace 
Agreement is not job specific, but simply refers to the applicant as the employee, contains a rate of pay of $16.00 per hour 
and then sets out other general conditions of employment such as leave entitlements, holidays, hours of duty and the like 
which would normally be found in an agreement of that kind. 

23 The applicant's evidence was that he signed this document and returned it to the employer on or about 10 June 2003, 
which seems to have been confirmed on the evidence of Mrs Irwin.  As I have observed, it was not entirely clear to the 
Commission as to when this offer was made to all of the employees, including the applicant. 

24 The Commission now turns to its conclusions in relation to this matter.  It is trite to observe that on the Undercliffe case 
principle (Undercliffe Nursing Home v Federated Miscellaneous Workers Union of Australia (1985) 65 WAIG 385), an 
employer has the right to terminate an employee's contract of employment as a lawful right, but it must do so in a manner 
which is fair to the employee. 

25 The Commission accepts in this case that the applicant was employed as a fitter/welder it seems, in the respondent's 
business, which is engaged in the industry of motor body building and repair.  The applicant, the Commission finds, 
completed a one month probationary period, and appears to have satisfactorily done so, save for the evidence of Mr 
Yakas who informed the Commission that he formed the view that at least initially the applicant appeared to be somewhat 
slow in his work performance. 

26 Whilst, on Mr Irwin's evidence, it would appear that the respondent did express some concerns during the period of the 
applicant's employment as to his work performance and safety performance, there is no evidence before the Commission, 
and indeed, the evidence of Mr Irwin was to the effect that there was no indication to the applicant that at any stage 
during the time of the employment the applicant's employment was in jeopardy, or he was liable to be disciplined in some 
way in relation to these matters.   

27 And indeed, it would seem that on the evidence before the Commission, given that the applicant's employment did extend 
considerably beyond the probationary period, I have some reservations about the extent of the complaints which the 
respondent was alleged to have made about the applicant's work performance.  I am also satisfied, and I find, that on or 
about 3 or 4 June 2003, the applicant was informed by the respondent that he would be given one week's notice of 
termination of employment but in response to representations by the applicant, this period was apparently extended to 
some three weeks or thereabouts. 

28 Thereafter, on the next day, the evidence, to the extent that it was common ground, was that the applicant's duties were 
fundamentally changed from that for which he was originally contracted by the respondent, to the performance of general 
labouring duties which, on the applicant's evidence, involved a range of tasks including general labouring, cleaning the 
workshop, emptying rubbish bins and such like. 

29 I accept the applicant's evidence, and indeed, it seems confirmed by Mr Irwin himself, to his credit, that the applicant did 
not indicate his agreement to that change, either to the scope of his duties or to the rate of pay.  And indeed, as to the 
latter, he could not have done so, because the evidence, it is common ground, was that at the time this change was 
implemented, Mr Irwin did not know of the rate of pay which might attach to these changes in duties, and I am satisfied 
on the evidence, and I find that the applicant's first knowledge of the change in rate of pay was when he received his 
payslip which appears to have been on or about 12 June, indicating that his rate had been reduced from some $16.00 per 
hour to $11.50 per hour.  As I have said, a copy of the payslips in that regard were contained in exhibit A2. 

30 It is trite to observe as a proposition of law that it is not open to an employer to unilaterally vary a contract of 
employment, and indeed, any contract, for that matter.  I am satisfied on the evidence, and I find in this case, that the 
effect of the respondent's change did constitute a unilateral variation of the applicant's contract of employment, firstly in 
relation to the duties that the applicant was to perform, and secondly, in relation to the rate of pay that the applicant was 
to receive.  I am not satisfied, to any extent on the evidence, that the applicant accepted that variation to his contract of 
employment. 
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31 In relation to the legal principles, I simply refer to the relevant passages of the text Law of Employment by the learned 
authors, Macken, O'Grady, Sappideen and Warburton, in particular at pages 220 to 225 in relation to the effect of a 
unilateral variation to a contract. 

32 In my opinion, as a matter of fact, and as a matter of law, what occurred in the events of early June and late June 2003 did 
constitute a breach of the applicant's contract of employment, which breach was a repudiation, which the applicant 
accepted as he was entitled to do, and he left the respondent's employment.  I am not satisfied on the evidence before the 
Commission that the applicant voluntarily left his employment.  On the contrary, in my opinion, the only conclusion that 
the Commission can reach on the evidence before it, is that the effect of the events were such that the applicant was, as it 
has been described, constructively dismissed in the face of the respondent's repudiation of the applicant's contract of 
employment. 

33 For those reasons, I am therefore satisfied on all of the evidence before the Commission, and consistent with the relevant 
legal principles, that the applicant was in fact dismissed and he was dismissed, harshly, oppressively and unfairly.  

34 The applicant, by his particulars of claim, does not seek reinstatement.  Rather, he seeks compensation for loss and injury.  
According to the applicant's particulars of claim, he seeks compensation for unfair dismissal in the sum of $11,220.00 and 
secondly, he seeks compensation for injury to feelings and humiliation in the sum of $7,000.00.  The Commission is not 
at all satisfied that there is any evidence before it to establish a claim for compensation for injury to feelings and 
humiliation. 

35 In relation to compensation for loss, I apply the principles in the well-known decision of the Full Bench of this 
Commission in Bogunovich v Bayside Western Australia (1999) 79 WAIG 8.  I am satisfied, on the evidence given by the 
applicant, that after the dismissal which occurred, he did seek alternative employment and it seems on the evidence, 
although it is not entirely clear, I must say, that he did undertake some employment in September 2003, as he informed 
the Commission, when he earned some $3,000.00 in wages. 

36 The applicant's evidence also was that on or about 22 November 2003 he secured alternative employment with another 
employer at, it seems, a rate of pay very similar to that which he was receiving by the respondent at the material times. 

37 Whilst the state of the evidence, as I have observed, is not entirely clear, I am at least satisfied that from the period of the 
dismissal to September 2003 the applicant ought be entitled to some compensation for his loss, and I therefore find loss in 
the months from mid-June 2003 to September 2003 being a period of 10 weeks at the applicant's average rate of pay, 
which, from exhibit A2, the applicant's payslips, according to the Commission's calculations, is some $741.08 per week, 
those average rates being obtained from exhibit A2 which the Commission, pursuant to    s 23A of the Act, is entitled to 
take an average rate for the purposes of calculating compensation. 

38 I consider therefore on the basis of that, that there ought be an order of compensation for loss in the sum of $7,400.00.  I 
am not persuaded, as I have already observed, that there is any basis at all to make any order for compensation for injury, 
and that claim is refused. 

39 There will be orders in the following terms, therefore. Firstly, that the Commission declares that the applicant was 
harshly, oppressively and unfairly dismissed on or about 12 June 2003.  Secondly, a declaration that reinstatement is 
impractical.   Thirdly, an order that the respondent pay to the applicant compensation for loss in respect of his harsh, 
oppressive and unfair dismissal, in the sum of $7,400.00 within 21 days. 

40 I finally observe this in relation to the respondent's position during this case.  Whilst the Commission accepts that the 
applicant was employed initially on probation, and whilst the employer did evidence some concerns in its mind in relation 
to the applicant's work performance and safety performance, it is important for employers to be aware that they must do 
more than simply provide an exhortation to improve.  It must be made plain to an employee that their performance and 
conduct is not satisfactory.  They must be informed clearly of the consequences of failing to improve their performance in 
that regard as a matter of basic, fundamental fairness, and in this case, regrettably for the employer, those steps, in my 
view, were certainly not taken. 
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Supplementary Reasons for Decision 
1 In ex tempore reasons for decision of 20 April 2004, the Commission upheld the applicant’s claim of unfair dismissal and 

proposed orders by way of relief, including payment by the respondent of compensation to the applicant in the sum of 
$7,400.00.  From that sum is to be deducted monies earned by the applicant from the date of his dismissal by way of mitigation 
of his loss which on the evidence was $3,000.00, leading to an award of compensation in the sum of $4,400.00. 

2 A minute of proposed order issues accordingly.  
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Order 
HAVING heard Mr W Naing on his own behalf and Mr O Moon as agent on behalf of the respondent the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979 hereby – 

(1) DECLARES that the applicant was unfairly dismissed from his employment on or about 12 June 2003.  
(2) DECLARES that reinstatement or re-employment is impracticable. 
(3) ORDERS that the respondent pay to the applicant as compensation for his loss the sum of $4,400.00 gross less 

any amount payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and 
actually paid within 21 days of the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Applicant Mr J A Norman (as agent) 
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Reasons for Decision 
1 Paul Kenneth Norman ("the Applicant") made an application under s 29(1)(b)(ii) of the Industrial Relations Act 1979 ("the 

Act").  The Applicant claims he has been denied a contractual benefit not provided for by an industrial award, workplace 
agreement or due under the Minimum Conditions of Employment Act 1993.   
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2 The Applicant claims that he worked a total of 63 hours for Teach Foundation Ltd trading as Teach India ("the Respondent").  
The Applicant says that he was paid a total amount $398.50 for his work.  The Applicant says he should have been paid an 
amount of $12.50 for each hour he worked.  Accordingly, the Applicant claims he is owed and amount $389.00.  

3 The Respondent's Project Manager, Mr Prem Mannar, filed a Notice of Answer and Counter Proposal on behalf of the 
Respondent on 23 February 2004.  In the Notice of Answer and Counter Proposal the Respondent denies it owes the Applicant 
the amount claimed or any amount. 

4 On 13 April 2004, the Commission convened a conference in respect of this matter under s 32 of the Act.  Mr J A Norman, the 
Applicant's father filed a Warrant to Appear on the Applicant's behalf and appeared as the Applicant's agent at the conference.  
The Applicant also attended.  Mr Mannar attended the conference on behalf of the Respondent.  At the conclusion of the 
conference the issues in dispute were not resolved between the parties and the parties were informed that the Applicant's claim 
would be heard by the Commission on 24 May 2004, at 2:15 pm.  The Applicant's agent and the Respondent were sent a 
Notice of Hearing in accordance with the direction of the Commission on 14 April 2004.   

5 At the hearing there was no appearance on behalf of the Respondent.  After hearing evidence from Mrs Kathryn Edwards, 
Associate to Commission Smith, I was satisfied the Respondent had notice of the hearing date and time of the hearing and the 
matter proceeded in the absence of the Respondent. 

6 The Applicant testified he is a student and he was looking for a casual job in late 2003.  He answered an advertisement in The 
West Australian newspaper.  The advertisement stated as follows:– 

"CASUAL 
Marketing to recruit volunteers and/or promoting charity raffle $12.50 p/hr plus incentives.  Full/part time  
9227 5400 or 0433 139 707" 

7 After making enquiries about the advertisement the Applicant was interviewed by two representatives of the Respondent, 
Mr Tom Sexton and Mr Mannar.  At the interview the Applicant was provided with a document headed, "Teach India 
Volunteer Recruitment Staff".  The document stated as follows:– 

"…. 
Hours:  We have a number of shift options meaning that hours are flexible to a degree but once you have 
agreed to attend a shift you must carry through, sickness is the only reason that a person may be permitted to leave or not 
attend.  Once on a site or attending a shift you may not leave that shift unless there is an urgent need such as an 
emergency or illness, you can not leave a shift because it is a slow day, you are tired or can not be bothered. 

Monday to Wednesday   8am – 6pm 
Thursday   8am – 9pm 
Friday to Sunday  8am – 6pm 

If you have made it know [sic] you are available for a shift you need to give seven days notice to change shifts, you may 
alter each week but only if there is enough notice. 
…. 
Payment: All staffs [sic] are paid a hourly rate of $12.50.  Four shifts of six hours and an expectation of 48 sign ups.  
7.50 per sign up after the 48th sign up.  Or if your [sic] doing raffle tickets we are looking for 25 per hour. 
Staff members are paid on Monday afternoons for work carried out one week in arrears i.e.  
wk1  –   wk2  –   wk3  – wk4 
 Paid on Monday Paid on Monday for 
 for the work in wk 1 work in wk2" 

8 The Applicant says that at the interview he was told about how money was raised for projects in India by the Respondent and 
was also informed that he would be paid $12.50 per hour and bonuses if he exceeded his target levels.  After the interview the 
Applicant was told he was successful and he attended a work induction day on 10 December 2003.  He was introduced to 
others by Mr Sexton.  He said that Mr Sexton gave him information about the organisation and he practised pitching to 
potential volunteers with two other employees who were being inducted that day for about an hour and then they went out and 
tried their skills on the street.  The Applicant said that he worked on the street for about an hour that day and signed up two 
volunteers.   

9 The Applicant kept a record of the hours he worked and the record was kept by him whilst he was employed by the 
Respondent.  The Applicant says that he worked the following hours between the 10 December 2003 and the 12 January 2004.  
That record states as follows:- 

"SUMMARY OF HOURS WORKED WITH TEACH INDIA 

DAY DATE TIMES HOURS VOLUNTEERS TICKETS SOLD 
Wed 10.12.2003 11-12 1 2 0 
Thurs 11.12.2003 10-2pm 4 8 0 
Frid 12.12.2003 10-2pm 4 5 20 
Sat 13.12.2003 10-4pm 6 3 35 

Tues 16.12.2003 10-2pm 4 5 0 
Wed 17.12.2003 11-3pm 4 6 0 
Thurs 19.12.2003 [sic] Site8-3pm 7 0 56 
Mon 22.12.2003 11-2pm 3 5 0 
Tues 23.12.2003 11-2pm 3 6 0 
Wed 24.12.2003 11-12pm 1 1 0 
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DAY DATE TIMES HOURS VOLUNTEERS TICKETS SOLD 
Mon 29.12.2003 10.30-12.30 2 2 0 
Mon 5.1.2004 10.30-2.30pm 4 4 10 
Tue 6.1.2004 10-2pm 4 3 20 
Wed 7.1.2004 10-3pm 5 5 20 
Frid 9.1.2004 10.2pm 4 1 24 
Mon 12.1.2004 Site8-3.30pm 7 0 25 
Tues 13.1.2004     

  Total 63 hrs 56 210" 
10 The Applicant says that he was not required to sell tickets on each day he worked.  He said that after he had worked for about 

two weeks and received a payslip, he realised he had not been paid $12.50 an hour for each hour he worked.  He spoke to 
Mr Sexton about this, who agreed that he had not been paid the full rate of pay and said it was because he (the Applicant) was 
not fully trained and he had not met the target expectations for that week.  The Applicant said that he asked for further training 
and Mr Sexton told him that training would be provided and he could expect his performance to improve after he settled into 
the job.  The Applicant said that no further training was provided and his employment came to an end on 12 January 2004. 

11 The Applicant tendered into evidence each of the payslips he received from the Respondent.  None of those payslips record the 
number of hours he worked but they do record the Applicant's hourly rate of pay was $12.50.  Whilst the payment periods on 
those payslips do not appear to be correct, it is apparent from the payslips the Applicant was paid a total amount of $398.50 
between 10 December 2003 and 12 January 2004.  The Applicant says that he worked 63 hours in total between these dates.  If 
the Applicant was paid $12.50 for each hour that he worked he should have been paid an amount of $787.50.   

12 The advertisement clearly states that the Applicant was to be paid an hourly rate of $12.50.  Further, the document headed, 
"Teach India Volunteer Recruitment Staff" states that all staff are paid an hourly rate of $12.50.  Although the payment clause 
then goes on to say, 'Four shifts of six hours and an expectation of 48 sign ups" with an additional allowance to be paid after 
the 48 sign ups or if the Applicant was selling raffle tickets they were looking for sales of 25 tickets per hour, it is apparent 
from the terms of the document, that the targets of 48 sign ups of volunteers over four shifts of six hours and selling 25 raffle 
tickets per hour are simply targets.  It is also apparent from the terms of the clause that a failure to obtain the targets did not 
mean that the Applicant would not be paid an hourly rate of $12.50 per hour.   

13 In my view the terms of the contract are clear.  For each hour the Applicant worked, the Respondent was to pay him $12.50 per 
hour.  I am satisfied the Applicant worked a total of 63 hours whilst employed by the Respondent and I am satisfied that the 
Applicant has proved he is owed an amount of $389.00.  I will make an order that the Respondent pay the Applicant the sum of 
$389.00 within seven (7) days of the date of the order. 
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Order 
HAVING heard Mr J A Norman on behalf of the Applicant and no appearance on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby: 

1. DECLARES that the Applicant has not been allowed by the Respondent a benefit, not being a benefit under 
an award or order, to which he is entitled under his contract of employment. 

2. ORDERS that the Respondent pay to the Applicant within seven days of the date of this Order the sum of 
$389.00. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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Representation 
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Reasons for Decision 
1 On 30th October 2003 Stefan Rosche (the Applicant) applied to the Commission for orders pursuant to s.23A of the Industrial 

Relations Act, 1979 (the Act) on the grounds that he had been dismissed in a harsh, oppressive or unfair way from employment 
with Embers Fine Foods and Gourmet Deli and Restaurant (the Respondent).  According to the Applicant he commenced work 
on 19th May 2003.  This followed an interview he had with Bret Davenport, one of the Respondent’s Principals.  He had 
revealed to Mr Davenport by way of his curriculum vitae that he had been a chef for 22 years having completed his 
apprenticeship in Germany during the 1980s.  He worked in Israel, the Middle East, Germany and France.  He ran his own 
restaurant in Tasmania and had worked as an executive chef on a number of occasions.  In addition he is a lecturer in 
commercial cookery and has been so for 6 years.  During that time he developed a course in Asian Cookery, a discipline in 
which he is qualified.  During the time he has been a resident in Western Australia he has worked in a number of restaurants 
around the city of Perth in various positions ranging from Chef de Parte to Sous Chef to Executive Chef. 

2 The Applicant says he made arrangements to start doing breakfast and lunch shifts.  There is some controversy as to whether 
he was in casual employment when the relationship first started but it is common ground that after a period of time his 
relationship, in a contractual sense, changed so that he took over running the evening meals.  At the end of the day he was 
Executive Chef running both lunch and dinner in a so called dual service.  On Sundays he was also doing breakfast, lunch and 
usually dinner. 

3 He says proof of his status was confirmed in a letter (Exhibit S3), produced for him by an administrator, which indicated that 
he had a permanent position.  The letter certifies that he has been employed on a fulltime basis for the past four months.  He 
was said to be a fulltime chef.  There was a letter signed by the person purporting to be the Operations Manager. 

4 The Applicant says that he needed the letter as a credit reference to purchase an air conditioning unit.  He said that his 
employment relationship changed when the Executive Chef resigned and he took over doing the duties of that person. 

5 He denied that he had ever been appointed on a probationary basis.  He says that first arose as a concept when he received a 
phone call from Klaus Hansen, one of the Principals, asking him to finish up at the end of the week.  He said Mr Hansen said 
words to the effect “Finish off at the end of the week because you are on probation”.  He had responded “What probation?” 
that was the first time he knew that he was on trial.  He gave evidence that he was certain that he had not either been put on 
trial or asked to go on trial.  He knew of no industry standard which would support the contention of the Respondent that the 
concept of probation was so well known in the industry that he should have realised that he was on probation. 

6 During his examination in chief the Applicant said that he had never ever been warned about with his performance.  There had 
been no suggestion at all that he was on a trial period and that it was coming to an end.  There was never any indication that he 
was not doing what the Respondent required him to do.  In cross examination he indicated that he knew he was replaced by 
someone who may have become a partner in the business.  He thought he had been given the sack over the phone because of 
that reason, that is, someone had been found who would put money into the business and so he was no longer required. 

7 The preceding is sufficient recitation of the Applicant’s position.  The Respondent has a different impression of the 
arrangements which it says were made between it and the Applicant.  The Respondent asserts that when the Applicant was 
asked to take over the Executive Chef position there was an agreement between them, well understood, that he would occupy 
the position for three months to see if he was suitable.  This had been something that had been done by the Respondent in all of 
its arrangements with chefs and so it was not unusual to do it with the Applicant. 

8 Four weeks before the relationship came to an end the Applicant was told that the Respondent was not happy with his 
performance.  There were a number of issues raised with him for instance, stock control, the amendment of menus and bad 
portioning.  The Applicant had admitted that he had been tired because of events in his personal life and he was told that this 
was not an acceptable excuse.   

9 The Respondent claims that both its Principals Mr Davenport and Mr Hansen told the Applicant on a number of occasions 
about the business parlous financial situation.  It had been suffering losses and it was made clear to him that things would have 
to improve.  They say his response when this was put to him was to say if the Respondent was unhappy with his performance 
all he required was a week’s notice.  It should have come as no shock to him when that offer was taken up at the end of the 
probationary period.  It was decided by the Respondents that it would have to get rid of the Applicant’s services or 
alternatively close their business.  There had been losses in excess of $80,000.00 during the time he was employed and during 
his three month trial period there was a loss of almost ¾ of that amount.  The Applicant was aware that the business was in 
financial trouble.  He chose the hours he worked, was paid much above the Award to do so. 
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10 During his probationary period the Applicant was asked on a number of occasions to make good on the promises he had made 

if he was given the opportunity, however ultimately the profit and loss statements showed that if the business was to continue it 
would have to restructure.  The job which was done by the Applicant was split up so that the Principals took over the 
purchasing and basic running.  This was a thing they had to do or face certain closure.  The termination of the Applicant was 
therefore unavoidable. 

11 The Respondent asserts that an oral agreement was made with the Applicant which included inter alia that he was on probation 
for three months.  His pay had been increased while doing breakfast and lunch services because he claimed he was worth more.  
He was then a casual and was never offered the permanent position until the question of the Executive Chef position arose and 
then he was put on probation. 

12 The Commission is to make findings on credibility of witnesses.  The Commission is required to do so in order to reach a 
conclusion on the balance of probabilities about whose story is most likely correct based on the credibility of their evidence.  
There were only two witnesses in this case.  The Applicant appeared, unsupported by any other viva voce witness and as did 
Mr Hansen on behalf of the Respondent. 

13 When the Commission is confronted with two witnesses and a paucity of documentary evidence and with the situation where 
both of the witnesses evidence in chief was undisturbed in cross examination it has to look for other indicators as to whose 
evidence is more likely to be more credible.   

14 There is amongst the evidence submitted by Mr Crossley-Solomon who appeared for the Applicant, nothing that assists in this 
respect.  What he has produced is pay advices (Exhibit S1), a curriculum vitae for the Applicant (Exhibit S2) and an undated 
letter relating to the Applicant’s employment status (Exhibit S3) and a bundle of pay slips from a subsequent employer 
(Exhibit S4).  None of these documents provide any assistance to the Commission as to how it ought to view the evidence of 
the Applicant or at least provide assistance in determining how the Commission what weight to give his evidence. 

15 The Respondent on the other hand produced a set of documents.  Exhibit H2 is a document that may be able to assist the 
Commission in reaching a determination about credibility.  Exhibit H2 is a tax file number declaration.  It has been completed 
by the Applicant and signed by him.  Clearly in paragraph 7 the Applicant has selected casual employment as a basis of 
payment. 

16 In his viva voce evidence he vigorously asserted that he was never a casual employee and that his employment status remained 
fundamentally the same through the time he was engaged in the Respondent’s service. 

17 This Tax declaration is at odds with his evidence.  It is a document produced contemporaneously about the time the 
employment contract was made and it ought to be given weight.  When I do give it weight it assists me in separating the 
evidence of the competing parties. 

18 I find that the evidence of Mr Hansen is more believable in any event, given my observations of him in the witness box.  He 
seemed to be sincere and concerned about the evidence he was giving and made full and frank disclosures about the financial 
situation of the Respondent.   

19 The Applicant on the other hand was in his cross examination by Mr Hansen evasive and combative.  When I take all of the 
events surrounding the giving of the evidence as a whole, that is that the Applicant said he was not a casual when the 
documents in evidence said that he was and his demeanour and attitude in the witness box compared to the demeanour and 
attitude of the Respondent, I am drawn to the conclusion that where the evidence of the Respondent is different to the evidence 
of the Applicant I favour the evidence led on behalf of the Respondent. 

20 I analyse the facts and law in this matter as follows.  The fundamental issue to be determined is whether there was a 
probationary aspect to the contract of employment.  The seminal case dealing with the issue in this jurisdiction is Westheafer v 
Marriage Guidance Council of WA (1985) 65 WAIG 2311.  The nature of probation was described by Fielding C as he was 
then in the following way: 

“The concept of probationary employment is well known and well understood in employment law.  It is that an employer 
by engaging someone on probation throughout the period of probation retains a right to see whether he wants the 
employee or not in his employment as if the employee was still at the first interview.  Hence there is no obligation on the 
employer to even objectively consider whether or not he should re-engage an employee at the end of the probationary 
period.  The principles associated with probationary employment are now so well established that it is sufficient to refer 
in passing to in re Alchin and South Newcastle Leagues Club Limited (1977) AR (NSW) 236, a case with many features in 
common with this one and also to the New South Wales Teachers Federation and the Education Commission of New 
South Wages (NSW Industrial Commission Application No. 969 of 1984; 13 September 1984), where it was pointed out 
that probationary employment is but a step in the selection process and should be distinguished from permanent 
employment [see too: Ex parte Wurth case (supra)].” 

21 There is another dimension of the issue of probationary employment raised here, in that it is suggested that there is a 
distinction between the expiry of probationary period on one hand and dismissal of employment on the other.   

22 These were issues dealt with in the Decision of the Supreme Court of NSW, ex parte Wurth and Ors re Cully and Others 
(1954) AR 369.  Since Wurth’s case the Commission has dealt with these similar issues of annulment and dismissal in Dehaan 
v Little Angels Day Care Centre (1998) 78 WAIG 740 and Benjamin v Gold Corp (1998) 78 WAIG 1392. 

23 In my respectful view ratio of these cases is that the concept of probation whether as a condition of permanent employment or 
as a separate appointment in its own right still brings with it the factors identified by Fielding C in Westheafer (ibid).  These 
are:  

(1) The employer throughout the period of probation retains the right to see whether he wants the employee or not 
in his employment;  

(2) That the employer is entitled to consider the employee as if the employee was still at first interview;  
(3) The employer is under no obligation to even objectively consider whether or not to continue with/or re-engage 

the employee at the end of the probationary period; and  
(4) Probationary period is but a step in the selection process and should be distinguished from permanent 

employment. 
24 I accept the evidence of Mr Hansen that the parties did enter into an arrangement whereby once the casual period of 

employment completed when, if I can call it that without making a definitive finding about the first stage of the employment, 
the new contract was entered into there was to be a probationary period of three months.  I also accept that during the three 
months period there were a number of discussions with the Applicant about the financial situation of the Respondent and the 
need for the Applicant to show that he was using his skills to help address that problem.   
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25 I accept in fact two weeks before the end of the probation period the Respondent put it to the Applicant that things were not 
working well and that it had an intention not to continue with the employment arrangement.  I find that the Applicant’s 
response was that he would accept two weeks notice if that be the case.  As it happened when the probationary period came to 
an end the phone call from Mr Hansen to the Applicant was doing no more than confirm what he already knew and that is that 
the Respondent would not continue with the employment arrangement.  Therefore it could be concluded, and I so find, that the 
arrangement did end by the effluxion of time.  The employer did maintain the right to see whether he wanted to keep the 
employee in his employment and he decided he did not want to.  Even though the employer was under no obligation to 
objectively consider whether or not to continue, it did in fact make that consideration and concluded that it could not continue 
because of the substantial losses that the Respondent was suffering.  These losses are clearly demonstrated in Exhibit H2 which 
contained confidential financial records of the Respondent.  It is clear that the Respondent at all times had it in its mind that a 
probationary period was to see whether the Applicant would be able to do what he said he could do that is assist the business to 
survive.  In that sense it was a step in the selection process and it was and should be distinguished from permanent 
employment. 

26 For all those reasons I have concluded that the contract of employment of the Applicant was brought to end by a effluxion of 
time at the completion of a probationary period.  In this case no issues of redundancy arise because how the Respondent dealt 
with the management of its business after its restructure was not an issue that it faced prior to the end of the probationary 
period of the Applicant.  In short he was not dismissed in a way one normally associates with redundancy as described in the 
Australian Shipbuilding Industries (W.A.) Pty Ltd v Maritime Workers Union of Western Australian, Union of Workers and 
Amalgamated Metal Workers and Shipwrights Union of Western Australia and The Operative Painters and Decorators Union 
of Australia, West Australian Branch, Union of Workers (1986) 67 WAIG 469. 

27 For all these reasons there has not been unfairness in the decision to bring the employment contract to an end, more likely than 
not there was no dismissal as is required by s.29(1) of the Act in order that the Applicant may enliven the jurisdiction conferred 
on the Commission by s.29.  There has been no loss by the Applicant as he completed the probationary period and could not 
have realistic expectations beyond that, given the meaning of probationary period.  There could be no remedy of reinstatement 
available as sought, nor could there be, any compensation. 

28 For all these reasons the application will be dismissed. 
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Result Dismissed 
 
 

Order 
HAVING heard Mr T. Crossley-Solomon who appeared on behalf of the Applicant and Mr K. Hansen who appeared on behalf of 
the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be, and is hereby dismissed. 
(Sgd.)  J F GREGOR, 

[L.S.] Commissioner. 
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Catchwords Industrial law – Termination of employment – Harsh, oppressive and unfair dismissal – Applicant had 
tendered letter of resignation – Whether constructive dismissal or resignation – Intent of parties 
considered – No dismissal at the initiative of the employer – Commission lacks jurisdiction – 
Application dismissed – Industrial Relations Act 1979 (WA) s 29(1)(b)(i) 

Result Application dismissed 
Representation 
Applicant Mr M Kane as agent 
Respondent Mr D Johnston as agent 
 
 

Reasons for Decision 
1 At all material times the applicant was employed as a part time financial counsellor and additionally, performed voluntary 

work for the respondent.  The applicant commenced her paid employment with the respondent in or about August 1999.  By 
letter dated 26 March 2003, the applicant resigned from her employment with the respondent.  It is the circumstances leading 
up to that resignation, that the applicant asserts constitute a dismissal for the purposes of the Industrial Relations Act 1979 
(“the Act”).  The applicant alleges she was harshly, oppressively and unfairly dismissed by the respondent. 

2 Whilst the applicant initially pressed a contractual benefits claim in the sum of $21,200.00 said to be for the remainder of a 
fixed term contract to April 2004, this claim was abandoned at the commencement of the hearing. 

3 The respondent opposed the applicant's claim and moreover, submitted that the applicant was not dismissed in order to attract 
the Commission's jurisdiction. 

Factual Background 
4 The factual background in this matter is essentially as follows.  The applicant testified that she initially commenced as a 

volunteer at the respondent in February 1999.  The respondent is a community-based non-profit organisation, which provides 
welfare assistance for those in the Armadale and Kelmscott communities in the State.  Services provided by the respondent 
include financial counselling, provision of food parcels and subsidies and other essential services for those in need.  The 
respondent is funded from grants from the State Government, local council and other organisations in the community.  The 
majority of the organisation’s activities are conducted by volunteers.  There are only three employed professional staff, all of 
whom are part time. There is a co-ordinator and two financial advisers, who work on a paid basis for three days per week, 
with the remaining two days per week worked on a voluntary basis.  The staff of the respondent is supported by a 
management committee, who are also all volunteers. 

5 The applicant, as noted, commenced work as an employed financial counsellor initially for 12 hours per week which 
increased to 18 hours per week in January 2002.  The applicant's paid hours of employment increased to 19.5 hours per week 
in August 2002.  The co-ordinator, appointed in January 2002, was Ms Price.  Ms Price replaced the previous co-ordinator, 
Ms Rudd, who retired at the end of 2001. 

6 It seems on the evidence of the applicant, that at some point indeterminate on the evidence, some tension developed between 
the applicant and Ms Price.  Additionally, the applicant testified that she also had some difficulties with Ms Horner, who was 
previously a volunteer with the respondent, but ultimately became the chairperson of the management committee of the 
respondent in or about October 2002.  The applicant gave evidence that over time she felt that Ms Price was attempting to 
isolate her from other volunteers.   

7 The applicant recounted an incident that took place in late May 2002, involving the respondent's receptionist, Ms Jones.  The 
applicant said that the agency was busy on this day, and because a client needed assistance with a letter, the applicant 
requested Ms Jones to provide that assistance.  This meant that Ms Jones had to leave the reception area and someone else 
took over these duties.  Apparently, this led to a somewhat heated discussion between the applicant and Ms Price, as to why 
Ms Jones had been directed to leave the reception area, without Ms Price's knowledge or approval.  The applicant said that 
she felt that this was in some way, an attack on her professional ability. 

8 It was also the applicant's evidence that at various times, Ms Horner was alleged to have made comments to the effect that 
until all of the staff who had worked with the previous coordinator, Ms Rudd, had left the organisation, Ms Price would not 
receive the respect that she was entitled to have.  The applicant testified that she had the impression that Ms Horner was 
referring to her and another volunteer Ms Cunningham.  Ms Cunningham testified that she worked as a volunteer at the 
respondent between July 1999 and December 2002.  She was a close co-worker and a friend of the applicant, and still 
maintains contact. 

9 Ms Cunningham testified that she also recalls one or two occasions, when Ms Horner was said to have spoken of “getting rid 
of people who were around when Joan was co-ordinator”.  Ms Cunningham said that she felt this was directed to both her and 
the applicant.  Ms Cunningham's evidence was also directed towards some criticism of Ms Horner when she became the 
chairperson of the management committee.  Ms Cunningham left the respondent under somewhat of a cloud, having been 
accused of dishonesty in relation to donation monies and vouchers. 

10 Ms Cunningham testified that in her experience, the applicant was a productive and effective financial councillor. 
11 In relation to the applicant's allegations against Ms Horner, Ms Horner testified and strenuously denied that at any time she 

had made comments to the effect of “getting rid of” staff engaged under the previous co-ordinator Ms Rudd.   Ms Price also 
testified that she had never heard of  these comments alleged to have been made by Ms Horner and neither the applicant nor 
any other volunteer had ever raised them with her  

12 Ms Price also gave evidence and said in relation to the incident in May 2002, about which the applicant complained, that it 
was the applicant who was loud and disrespectful towards her, not the other way around.  Ms Price denied that she was in any 
way aggressive with the applicant and said that this was the only occasion that she had cause to remind the applicant that she 
was the co-ordinator and not the applicant. 

13 On 8 July 2002 the applicant wrote a letter to the respondent's management committee, complaining about her various 
concerns.  It would appear on Ms Horner's evidence, that she had never seen this letter before and in any event, the applicant 
testified that she received no reply. 

14 There was a further incident that occurred in about October 2002, when Ms Price requested the applicant to attend the 
management committee meeting and to present the co-ordinator's report.  The applicant testified that when she went to do so, 
the report was missing and alleged that Ms Price subsequently accused her of deliberately destroying it.  This was strongly 
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denied by Ms Price, and annexed to her witness statement, were minutes of the management committee meeting in October 
2002, referring to the tabling of the co-ordinator's report.  I pause to note, that the applicant was recorded as attending this 
meeting, with an apology recorded for Ms Price. 

15 As time went on, the applicant said that she felt that she was being further marginalised and ignored by Ms Price.  It would 
appear that the tension between her and Ms Price was noticeable, because in August 2002 the committee of management 
suggested that there be some mediation to “clear the air”.  This apparently did not occur.   Another allegation made by the 
applicant was that her access to the internet was taken away by Ms Price, in that the computer was relocated to Ms Price’s 
office, making it more difficult for the applicant to perform her work.  It was also the applicant’s evidence that Ms Price 
humiliated her in the office by being rude and condescending to her in front of other staff. 

16 The applicant testified that her difficulties at work were affecting her health.  She had been under the care of a medical 
practitioner, for a pre-existing medical condition for some years and for which she was taking certain medications.  The 
applicant accepted in her evidence, that one side effect of her condition was depression symptoms, and she was also at some 
stage, experiencing some difficulties in her personal life.  However, it was the applicant's view that the ongoing tension in the 
workplace was deleteriously affecting her well being.  I pause to observe at this point, that the applicant's agent sought to 
tender an unsworn statement from a Dr Sakarapani regarding his treatment of the applicant. Dr Sakarapani was not available 
to give evidence and the tender of his unsworn statement was rejected.  It was Ms Price’s evidence that she was not made 
aware at any time, of health problems connected to the atmosphere in the workplace.  This was also the evidence of Ms 
Horner.   Ms Horner also said that she did notice some change in the attitude of the applicant when Ms Price was appointed 
the coordinator after Ms Rudd. 

17 As a result of all of these issues, the applicant testified that she wrote another letter dated 17 March 2003 to the management 
committee, expressing her concerns, which she aired at the management committee meeting on 18 March 2003, by reading 
out her letter.  Ms Price was present at the time.  The applicant indicated that because of stresses she was under at work, she 
had decided to reduce her volunteer work and only work her paid hours.  As a result of this committee meeting, Ms Horner 
determined that a further special meeting of the management committee would be arranged for 24 March 2003.  Ms Horner 
testified that in relation to this issue, whilst Ms Price had attempted to respond to the issues raised by the applicant during the 
meeting on 18 March, she decided that it would be more appropriate for Ms Price to be given that opportunity at the meeting 
on 24 March and requested that she do so in writing in time for that meeting.   It was also Ms Price’s evidence that she had no 
forewarning that the applicant was going to read the letter to the management committee and had no prior notice of the 
applicant’s complaints against her.  

18 The management committee meeting took place on 24 March at which Ms Price was given the opportunity to read her letter 
in reply to the applicant's letter.  When Ms Price had read the letter to the management committee, Ms Horner said she 
requested both the applicant and Ms Price to leave the meeting in order that the committee could consider what its response 
would be.  According to Ms Horner, members of the management committee re-read the letters of both the applicant and Ms 
Price, and held a lengthy discussion about the issues between them.  At the conclusion, Ms Horner testified that the 
committee decided to support the co-ordinator in her position and that the applicant should be more accommodating of that 
position.  A short counselling note was given to the applicant after this meeting.  To the extent that it referred to the 
relationship between the applicant and Ms Price, the note required the applicant to improve her attitude towards the 
coordinator.  Ms Horner testified that the management committee then regarded this issue as “over and dealt with”.  She did 
not regard it as necessary to hear from the applicant and Ms Price again as she said the committee had heard from them both 
fully.   

19 The applicant testified that as a consequence of these events, she felt she could no longer continue with the respondent, and 
decided to resign.  She prepared a letter of resignation of 26 March 2003, and provided a copy to both Ms Price and the 
management committee.  Formal parts omitted, the applicant's letter of resignation was in the following terms: 

“I hereby resign from the position of financial counsellor, and give 2 weeks notice. 
Under the SACS Award I am entitled to receive a letter of employment and all entitlements. 
I would rather be unemployed than continue working for an organisation where a staff member is not supported or 
respected by the Management and the Coordinator. 
How dare you sit in judgment of me, I have worked at this agency since 1999 and during that time my obligations to 
this agency and the community have been unquestionable. 
My concern is for the future volunteers and paid staff, who will work for this agency, the community will continue to 
grow, unfortunately AIRS currently has individuals who have their own agendas and are unable to fully comprehend 
the objectives of the organisation.” 

Consideration 
20 It is well settled in matters such as these, that the test as to whether a dismissal is harsh, oppressive or unfair, is whether the 

right of the employer to dismiss an employee has been exercised so harshly or oppressively, such as to constitute an abuse of 
that right: Miles v FMWU (1985) 65 WAIG 385.  Of course, before any determination of the fairness or otherwise of a 
dismissal, an applicant must establish that he or she has been “dismissed” for the purposes of attracting the Commission’s 
jurisdiction under the Act: Metropolitan (Perth) Passenger Transport Trust v Gersdorf (1981) 61 WAIG 611; Gallotti v 
Argyle Diamond Mines Pty Ltd (2002) 82 WAIG 3011; Byrne v Twaddle trading as Mount Hospital Pharmacy (2003) 83 
WAIG 5. 

21 Whilst in this case, the termination of the employment contract was effected by the resignation of the applicant, a resignation 
can, in certain circumstances, constitute a “dismissal” for the purposes of the Act.  This can arise in cases where an employee 
is given no real alternative but to resign: Attorney-General v WA Prison Officers Union (1995) 75 WAIG 3166.  This may 
also encompass the circumstance where an employer has breached the implied term of the contract of employment that the 
employer be good and considerate and that it should not, without reasonable cause, do anything to damage or destroy the 
relationship of trust and confidence between the employer and the employee: Burazin v Blacktown City Guardian Pty Ltd 
(1996) 142 ALR 144; Whelan v Waitaki Meats Ltd (1991) 2 NZLR 74. 

22 In this case, there is a substantial conflict between the evidence given on behalf of the applicant and that on behalf of the 
respondent.  Having heard and observed the witnesses giving their evidence, and having regard to all of the evidence before 
the Commission, where there is a conflict I prefer the evidence of the respondent's witnesses to that of the applicant.  I formed 
the impression, that at times, the applicant tended to somewhat exaggerate her circumstances, and some of her concerns were 
based upon impressions rather than fact.  The Commission also has some reservations about Ms Cunningham's evidence, 
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given her close association with the applicant, and the fact that it appears that she left the respondent under a cloud.  I had the 
distinct impression, from her evidence, that Ms Cunningham had somewhat of an axe to grind against the respondent.    

23 Additionally, aspects of Ms Cunningham’s complaints about the respondent, the subject of her evidence in chief, were 
established to be incorrect in cross examination.   For example, Ms Cunningham said that Ms Horner, as chairperson of the 
respondent, presided over a decision of the management committee to prevent volunteers working more than two days per 
week.  This affected Ms Cunningham and also Ms Horner, who was then a volunteer herself.  It was asserted by Ms 
Cunningham in her evidence that this decision was an attempt to “squeeze me out of the agency”, inferentially, by Ms Horner, 
who was alleged to also be against Ms Cunningham.  However, Ms Cunningham later conceded in cross-examination that in 
fact it was not Ms Horner but a Ms Cummings who was the chairperson of the respondent at this time and moreover, Ms 
Cunningham was a member of the management committee when the decision was made.   

24 There were also a number of inconsistencies in the applicant's evidence, about which I will have more to say below.   
25 An illustration of my observations about my preferences on the evidence can be found in the applicant's description of the 

incident which occurred on or about 22 May 2002, between her and Ms Price, regarding Ms Jones.  On this occasion, I 
consider that Ms Price did have some justification to raise the applicant's unilateral decision to relocate Ms Jones, as Ms Price 
was the co-ordinator.  I am satisfied and I find however, that it was the applicant that became upset and loud in her responses 
to Ms Price.  This may have been a reflection of the tension that seemed to have developed between the applicant and Ms 
Price however, that was not appropriate conduct in the circumstances.  To suggest, as the applicant did, that the fact that Ms 
Price reiterated her position as the co-ordinator, was in some way an attack on the applicant and an effort to demean her, was 
in my view, an overreaction to what in fact I find occurred. 

26 There are other examples where in my opinion the applicant has overreacted to the issues.  For example, her complaint 
regarding access to the internet, with the computer being moved into Ms Price's office, was portrayed as some attempt to 
denigrate the applicant within the respondent and to deprive her of the necessary resources to perform her duties.  However, 
as the respondent’s agent correctly submitted, in her correspondence to the management committee of July 2003, the 
applicant mentions that she understood why this was done.  Furthermore, the complaint regarding the alleged lost or 
destroyed management report, for the October 2002 management committee meeting, is not supported by the independent 
evidence of records for the meeting, which confirm both that the report was tabled, and, as the Commission has noted above, 
that Ms Price was an apology for attendance at this particular meeting. 

27 As to the applicant's reaction to events generally, I refer to the evidence of Ms Rudd, who I found to be an impressive 
witness.  Her evidence was not at all shaken under cross-examination. Ms Rudd's evidence was to the effect that she found the 
applicant, during Ms Rudd’s tenure as the previous co-ordinator of the respondent, as always a very enthusiastic and 
conscientious volunteer and employee.  However, Ms Rudd did say in her evidence, that from time to time the applicant had a 
tendency to be over enthusiastic and to over react to situations.  Additionally, Ms Rudd's observations as to the applicant's 
demeanor in the workplace from time to time, which she attributed to some of the applicant's health and personal problems 
which had been experienced in the past, were consistent with the evidence before the Commission as to some of the events 
that transpired after Ms Rudd left the respondent organisation. 

28 Taking all of the evidence into consideration, I am far from persuaded that it has been established by the applicant, upon 
whom the onus falls, that the respondent, through Ms Price, Ms Horner or anyone else for that matter, set out to deliberately 
force the applicant to leave the respondent by her resignation.  Similarly, I am not persuaded that there was any breach by the 
respondent of its implied duty to not conduct itself in a manner contrary to its obligations as a good and considerate 
employer.  In short, I am not satisfied on what is before the Commission, that the applicant, when she decided to tender her 
resignation, did so other than for her own reasons, and voluntarily.  It is one thing for an employee, because they feel they are 
not getting on as they would wish to do so in an organisation, to decide to leave by their resignation, and quite another, to 
suggest that the conduct of the employer, was deliberately designed to make the workplace so unpalatable, that an employee 
has no option but to terminate their employment involuntarily. 

29 The above is not to suggest that the applicant may not have, from time to time, experienced some workplace stresses.  
However, the applicant's own evidence as to the history of her medical condition, combined with other matters that might 
have weighed on her mind from time to time, leaves me to conclude, having regard to all of the other evidence before the 
Commission, that it was not the respondent that made the applicant's position so untenable, that she was forced to leave the 
respondent's employment.  I am not therefore satisfied, as a jurisdictional fact, that there has been a dismissal for the purposes 
of the Act and the applicant's claim therefore must fail. 

30 The application is dismissed. 
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Direction 
HAVING heard Mr M Kane as agent on behalf of the applicant and Mr D Johnston as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 
evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only be 
adduced by leave of the Commission. 

2. THAT the applicant file and serve upon the respondent any signed witness statements upon which she intends to rely 
no later than 21 days prior to the date of hearing. 

3. THAT the respondent file and serve upon the applicant any signed witness statements upon which it intends to rely 
no later than 14 days prior to the date of hearing. 

4. THAT the parties have liberty to file and serve upon one another any signed witness statements in reply no later than 
7 days prior to the date of hearing. 

5. THAT the applicants and respondent file an agreed statement of facts (if any) no later than 7 days prior to the date of 
hearing. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Order 
HAVING heard Mr M Kane as agent on behalf of the applicant and Mr D Johnston as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 This is an application pursuant to s.29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”).  The applicant Mr Barry 

Williams was employed as a Store Manager in late September 2002 to run the respondent’s supermarket in Kardinya.  The 
supermarket was owned by the respondent company and Mr Christos Fatouros was a director.  Mr Fatouros was seeking to 
convert a Newmart store to a Farmer Jack’s store.  The applicant alleges that he was constructively dismissed on 8 April 2003.  
In the meeting with Mr Fatouros on that day, Mr Williams alleges that Mr Fatouros advised him that he had the option of 
resigning or being charged with fraud.  The alleged fraud related to the amendment by Mr Williams of some Australian 
Workplace Agreements.  Faced with this choice Mr Williams says that he had no option but to resign on 10 April 2003, as he 
did not wish to be charged with fraud or put his family through that experience.  At all times Mr Williams maintained that he 
did not commit any act of fraud.   

2 Mr Williams’ evidence is that he has worked in the supermarket business for 14 ½ years.  In 2002 he was working for a friend 
of Mr Fatouros, Mr Jim Limberopoulos, and he was advised by Mr Limberopoulos to go and work for his friend Mr Fatouros 
who had just bought a supermarket.  Mr Williams started with Mr Fatouros in late September or early October 2002 and 
worked to change the store from a Newmart store to a Farmer Jacks store and to do up the business.  The supermarket had 20 
employees and Mr Williams was responsible for the operation of the store.  The store was to trade on a 7 day a week basis and 
Mr Fatouros wanted to implement Australian Workplace Agreements (AWAs) with the staff.  Mr Williams advised Mr 
Fatouros that he had little knowledge of AWAs.  The agreements were ready in February or March 2003.  It was the job of 
Mr Williams and Ms Tanya Hoskin to distribute the AWAs to staff and to get them back.  The staff had two weeks to read, 
query, sign and return the AWAs. 

3 Mr Williams says he attended a meeting with Mr Fatouros, Ms Hoskin, Mr Merv Darcy and Ms Charmaine Morey (both of 
whom were industrial advisers to the respondent) to discuss the arrangements for securing the AWAs.  Mr Williams says that 
he was only there for approximately 15 minutes of the meeting as he had to attend to matters in the store.  Exhibits A1.1 
through to A1.6 are the AWAs which the respondent alleges that Mr Williams altered.  The alleged alteration appears on page 
9 of the agreement under clause 11 preferred hours of work.  The alleged alteration is a tick in the box entitled any available 
hours.  Staff were asked to tick a box on the table headed preference grid.  It is common ground that the respondent wished 
staff to tick the ‘any available hours’ box and pay staff a flat rate as opposed to penalty rates for outside normal hours worked.  
Mr Williams says he was advised at that meeting that staff who did not tick this box would receive a reduced number of hours 
of work.  Mr Williams says he was not told about the Federal Workplace Relations Act 1996, or the meaning of that Act, or the 
obligation of an employer in respect of AWAs. 

4 At about the same time Mr Williams says that there was a difficulty experienced with a claim by a member of staff, Ms 
Bohdana Young, and her father for the underpayment of wages.  Following a meeting involving Ms Young, her father, Mr 
Fatouros and Mr Williams, Mr Williams says Mr Fatouros placed pressure on him to ensure that all AWAs were returned and 
signed.  He says Mr Fatouros mentioned this every second day for about 3 weeks.  Mr Williams experienced difficulty with 
having the AWAs returned as he says they would come in “dribs and drabs”.  He would not see some employees for 4 or 5 
days due to their roster.  Employees either physically handed the AWAs to him or they were left in the office in the morning.  
Some employees were unsure about the preference grid and thought it related to declaring their availability for work.  He 
advised them that they needed to fill in the ‘any available hours’ column to ensure they received work.  He also pointed out 
that the wages that were to be paid to them.  Staff were to be paid $14.43 per hour and he says that they were happy with that. 

5 In respect of Exhibits A1.1, A1.2 and A1.3, Mr Williams says that the employees changed their preferences and ticked the box.  
In respect of Exhibits A1.5 and A1.6 Mr Williams says there was nothing ticked in the grid and he altered the document by 
ticking the top box.  In respect of A1.4 the employee concerned was a night filler and Mr Williams amended the AWA by 
ticking the top box.  In each instance where he ticked the box the AWAs were left in the office.  Mr Williams thought he was 
doing the right thing by the respondent and the staff as the respondent wanted that particular box ticked and the staff would not 
have got the necessary hours if they had not done so.  Mr Williams did not see his actions as illegal in any way. 

6 On Thursday, 8 April 2003 Mr Williams met with Mr Fatouros and the butcher in the store.  Following that discussion Mr 
Fatouros asked Mr Williams to remain.  Mr Williams says that Mr Fatouros stated that Mr Darcy had indicated there was a big 
problem with the AWAs.  The AWAs had been changed not by the employees.  Mr Williams admitted to changing the AWAs 
but he indicated that he would not have done that if he knew it was wrong.  Mr Fatouros said that Mr Darcy had indicated that 
he would have Mr Williams charged with fraud.  At first Mr Williams laughed and then he realised that Mr Fatouros was 
serious and he could not believe the situation.  He says Mr Fatouros indicated to him that if he did not resign then Mr Darcy 
would have him charged with fraud.  Mr Williams queried Mr Fatouros as to why there should not be a disciplinary measure 
taken against him.  Mr Fatouros indicated that he would ring Mr Darcy.  Mr Williams asked whether he could ring Mr Darcy 
and the applicant was told not to ring Mr Darcy. 

7 Mr Williams says that the discussion lasted for about 15 to 20 minutes and he was quite upset and emotional by the end of it.  
He left work and went to see his wife at her workplace.  He advised her that he had been told that if he did not resign then Mr 
Darcy would have him charged with fraud.  Mr Williams says that he was devastated at the thought of losing his career and 
reputation in the supermarket industry.  He then went to visit his parents in Mandurah.  Following that he went home and a 
friend of his Mr Greg Ball came over to assist him. 

8 The following Wednesday and Thursday were his rostered days off.  On the Wednesday he says he did not do much as he 
could not believe what was happening to him.  On Thursday at 11am he went to see Mr Fatouros at the Kardinya store.  He 
advised Mr Fatouros he was going to resign as he was not going to be charged with fraud.  Mr Fatouros accepted the 
resignation but said there was a problem which he would have to check with Mr Darcy.  Mr Williams was very upset and 
emotional.  He could not understand why this had happened as he had worked hard and done nothing wrong.  Mr Williams 
says that Mr Fatouros indicated to him that he did not know how he was going to manage without Mr Williams.  Mr Williams 
asked if he resigned would the matter of the charge of fraud go away and Mr Fatouros said that he would need to speak to Mr 
Darcy.   

9 On leaving Mr Williams was not sure what would occur.  He says no one came back to him to advise him regarding the 
allegation or any investigation.  Ms Hoskin rang him about 5pm on that day asking if she could provide the keys to him.  The 
keys being necessary for him to open the store the next day.  Mr Williams said he was going to the doctor and he did so.  He 
was stressed and had not slept for two nights.  Mr Williams was prescribed some sleeping tablets and some anti-depressants 
but he did not take any anti-depressant tablets.  Ten days later he returned to the doctor and was still very emotional and 
advised the doctor of the circumstances regarding the allegation of fraud.  Mr Williams says he still has feelings about the 
matter, that it was a good industry, that he had good rapport with a number of people and his chance of getting back in the 
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industry are limited.  He says he is not interested in working back in the industry as his hard work had not paid off.  He took a 
job with Mayne Health as a courier in May 2003 and is still working in that job.   

10 Mr Williams gave evidence that a roster [Exhibit A12] was devised by he and his wife which detailed their working hours 
marking out days worked and time off.  He says that he worked from 6:30 am until about 2.30 or 3pm in the afternoon, and he 
was never at the store after 4pm 

11 Under cross examination Mr Williams says that he had a high level of responsibility in running the store but that Mr Fatouros 
was in the store for about 40 hours during each week.  He denies that there were about 3 or 4 meetings to discuss the AWAs 
and denies he was told that if changes are to be made to the AWAs they needed to be made by the employee concerned.  He 
did not understand that the employee was signing a legal document in the form of the AWAs.  He said he thought they were 
signing to get a job. 

12 Mr Gregory Mark Ball gave evidence that he received a call from Mrs Williams during the day advising that Mr Williams was 
not feeling well and needed someone to have a chat with.   He says that he went around to see Mr Williams who told him that 
his employer had threatened to have him charged with fraud for changing workplace agreements and he had the option of 
either being charged or resigning.  He found Mr Williams to be pretty upset and shaking, he says that Mr Williams said that he 
would not have his name slandered and he had decided he would resign. 

13 Under cross examination he says that during the discussion Mr Williams told him that he was spoken to by his employer in 
relation to altering some workplace agreements.  Mr Williams’ employer had advised that it was illegal to alter the documents, 
that his employer had spoken to a third person by the name of Merv, that Mr Williams was probably going to be charged with 
fraud and that if he wanted to avoid the charge he could tender his resignation.  Mr Ball says that he cannot remember who was 
going to have Mr Williams charged with fraud.  He does not recall Mr Williams saying that Merv was going to charge him 
with fraud. 

14 Peter John Smith gave evidence that on the Wednesday prior to Mr Williams resigning, Mrs Williams contacted him and asked 
him to come around.  He went around to see Mr Williams who was upset and asked him what was wrong.  Mr Williams told 
him that he had to resign or else he was going to be sacked for something fraudulent.  He asked Mr Williams what he had done 
and Mr Williams explained the situation.  He says that Mr Williams was very upset and crying. 

15 Under cross examination Mr Smith says that Mr Williams told him that they were doing workplace agreements which the 
employees had to sign, but they did not understand the timing issue and he decided to write the right words in.  He admitted 
that he had altered the agreements.   

“Yes.  Did he say who was going to sack him?---Chris was going to sack him. 
And did he say - - he didn't say he was going to be charged with fraud, then, did he?---He did say he was going to be 
charged with fraud if he didn't resign. 
Yeah, well, what you've said is that he - - he told you, "I've got to resign or I'm going to be sacked for doing something 
fraudulent"?---That's correct, but he thought he was going to be charged for fraud if he didn't resign. 
Is that what he told you?---Yes”. (Transcript pg. 93) 

16 He cannot recall any other names apart from Chris.  Mr Williams told him that he was going to be sacked; he was going to be 
charged with fraud and that if he did not want to be charged with fraud he had to resign.  He does not recall the name of Merv 
being mentioned or that Merv was going to have Mr Williams charged with fraud. 

17 Mrs Williams gave evidence that during an afternoon shift Mr Williams came to see her and said that he had a problem, he 
advised her that he had been told to resign or be charged with fraud, that there was a problem with the AWAs and that he had 
been told by Mr Fatouros to resign or be charged with fraud.  At the end of the conversation he said he was going to see his 
parents. 

18 She says she contacted Mr Ball during the day and asked him to come and see Mr Williams.  They had a discussion that 
evening during which Mr Williams was very upset.  Mrs Williams says that he did not sleep at all, she was upset at leaving Mr 
Williams and contacted Mr Smith and asked him to go around and see Mr Williams.  She also booked a doctor’s appointment 
for the following day.  On Thursday she contacted Mr Williams who advised her that he had written a letter and had gone into 
work and given the letter to Mr Fatouros.  She had not seen the letter or its contents.  When she finished work for the day she 
came home and took Mr Williams to the doctors.  She says Mr Williams was still concerned over the fraud charge as he had 
not received a response from Mr Fatouros following the handing in of the resignation.  She contacted the fraud squad on 10 
April 2003 and explained the situation to a sergeant who advised her that the matter was not fraudulent.  She also contacted Mr 
Darcy and had a discussion during which he advised her that he did not have the capacity to charge people with fraud and that 
he was not unhappy for Mr Williams to call him. 

19 Under cross examination Mrs Williams says that on the Tuesday evening she had a discussion with Mr Williams.  He advised 
her that he had been told that if he did not resign he would be charged with fraud.  He said that Mr Darcy was the person who 
was going to charge him. (Transcript p.100a) 

20 She says that she contacted the fraud squad, told them what had occurred and they had said that the matter was a 
misdemeanour and that they would not bother to investigate as the matter was not fraudulent.  She says that Mr Williams 
advised her that with the AWAs if certain boxes were not ticked then people would not be given hours.  He wanted to make 
sure people got hours and so he spoke to some people and changed the forms and for those that were not around he simply 
changed the boxes himself.  She says that Mr Williams did not say he was going to be sacked; he said that he was going to be 
charged with fraud. 

21 Mr Christos Fatouros gave evidence that he is the sole director of the respondent and that he acquired Farmer Jacks Kardinya 
around 29 September 2002.  He says that the business was running at a loss of approximately $300,000 until the end of June 
2003.  The business employs about 47 persons.  Mr Fatouros spoke to a friend, Mr John Limberopoulos, after he bought the 
store.  Mr Williams was working for Mr Limberopoulos and he spoke to Mr Williams about joining Mr Fatouros in the new 
store.  There was some discussion as to additional money for travel which was agreed to and Mr Williams was hired as the 
Store manager.  Mr Fatouros told Mr Williams to run the store as if it were his own.  Mr Williams was responsible for running 
the store, looking after the staff and taking care of the stock. 

22 Mr Fatouros would spend 15 to 20 hours per week in the store looking at reports, doing payments and checking the gross profit 
figures for the various departments.  The rosters were prepared by Mr Williams except for the cashiers which Mr Williams 
delegated to the front-end controller.  He says that overall he was satisfied with Mr Williams’ performance, however, there was 
an issue to do with selling meat at cost price; this matter was discussed and resolved. 
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23 All previous Newmart staff were interviewed and Mr Williams was responsible for selecting the employees.  Mr Fatouros 

contacted the Small Business Development Corporation who faxed over an award which all new employees were put on.  Mr 
Fatouros was referred to Mr Mervyn Darcy as a source for employment assistance.  He had a discussion with Mr Darcy in 
which he decided to use Australian Workplace Agreements.  Mr Darcy and Ms Charmaine Morey came out to the store for a 
meeting with Mr Williams, Mr Fatouros and Ms Tania Hoskin during which the agreements were explained and how they were 
to be completed was discussed.  Mr Fatouros says that they were advised that the form had to be completed correctly and any 
changes must be initialled by the employee.  There were four meetings and Mr Williams, if not present for all meetings, was 
there for at least three and was in the meeting for the entire duration.  He says that he instructed Mr Williams to get the AWAs 
signed, make sure they were correct and then pass them to Ms Morey to be forwarded to Canberra.  There was some delay in 
getting the AWAs to all employees and he put pressure on Mr Williams to complete the task.  Once the agreements were all 
returned he assumed they had been sent off.  However, he was advised by Ms Hoskin that there was a problem with the 
AWAs.  On 4 April he had a meeting with Ms Morey, Mr Darcy and Ms Hoskin, during which Mr Darcy said that changing 
AWAs without the knowledge of the employees was a serious offence and that he could get into big trouble.  He says that Mr 
Darcy commented that Ms Hoskin had made the allegation that Mr Williams had made the changes.  He says Mr Darcy said 
the following: “that it’s very serious and it may constitute fraud” (Transcript p. 120).  He was told to do a thorough 
investigation and to report back to Mr Darcy. 

24 Mr Fatouros says that he intended to call Mr Williams and find out all the facts.  The following Tuesday he had a discussion 
with Mr Williams, in which Mr Williams admitted to changing the documents.  Mr Williams did not believe he had done 
anything wrong and that his actions had been for the benefit of the company.  Mr Fatouros told Mr Williams it was a serious 
matter and it may constitute fraud.  Mr Williams asked for some time off to speak to family and friends as he did not want to 
get into trouble.  He says that he gave Mr Williams some time off and spoke to him again on Thursday.  He says that in the 
meeting on Tuesday he told Mr Williams that he would have to perform a thorough investigation into the issue.  He says that 
Mr Williams had previously conducted an investigation in relation to a Ms Carol Graham.  He refutes the allegation that he 
said to Mr Williams that unless he resigned Mr Darcy would have him charged with fraud.    

25 On Thursday Mr Williams came to see him, apologised for what he had done and said what he had done was for the benefit of 
the company.  Mr Williams handed in his keys and a letter of resignation.  Mr Fatouros says that he asked Mr Williams how he 
would run the store without him and Mr Williams responded by shrugging his shoulders and saying that he was not coming 
back and he did not want to work in supermarkets.  He told Mr Williams that he could not accept the resignation until he spoke 
to Mr Darcy.  He was not clear about labour laws in Australia and wanted to speak to Mr Darcy first.  Later in the afternoon he 
spoke to Mr Darcy who advised him to accept the resignation and no longer proceed with the investigation.  He had no further 
contact with Mr Williams.  Earlier that day Mr Fatouros had shown the resignation letter to Ms Hoskin and asked her to phone 
Mr Williams, take the shop keys to him and ask him to come and work his notice period.  Ms Hoskins was to advise Mr 
Williams that Mr Darcy has indicated that his resignation could be accepted.  Mr Fatouros received advice from Ms Hoskin 
that she had spoken to Mr Williams who advised her that he was going to see his doctor and would not be back at work.     

26 Under cross examination Mr Fatouros says that he disputes Mr Williams’ evidence in relation to leaving the initial training 
session on AWAs to answer queries in the shop.  He says that Ms Hoskin’s role was to print off the AWAs, provide them to 
Mr Williams, obtain the completed document and post them off.  During the initial training meeting Ms Morey and Mr Darcy 
explained that the document could not be changed once it had been signed unless the employee agreed to the change.  It was 
also discussed that the AWAs had to be explained to the employees and that there was a cooling off period after which the 
AWAs could be returned.  Mr Fatouros says that Mr Williams initially explained the AWAs to employees and then later Ms 
Hoskin also performed the role.  He is unable to recall whether any issue of penalties under the Workplace Relations Act 1996 
was discussed.  

27 Mr Fatouros’ evidence is that there were four meetings in a two and a half month period.  He is not sure when the first meeting 
occurred.  He believes that Mr Williams was present for at least three of the meetings.  He was advised by Ms Hoskin that Mr 
Williams had changed the AWAs and had said to her she “didn’t see anything”.  A few days later Mr Darcy and Ms Morey had 
a meeting and Mr Darcy advised that it was a serious offence and may constitute fraud.  He was advised by Mr Darcy that 
there would need to be an investigation and then report back to Mr Darcy and says that it was his intention to do that and then 
make a decision.  At the meeting on the Tuesday with Mr Williams he denies saying that Mr Darcy was going to have him 
charged with fraud.  He says that he told Mr Williams that he was going to conduct an investigation and that it may be fraud.  
He does not recall Mr Williams requesting a warning or asking to call Mr Darcy.  He says Mr Williams said that he did not 
want to get into trouble and asked if he could go and talk to family and friends.  The meeting concluded with Mr Fatouros 
telling Mr Williams that it was fine for him to go and speak to family and friends.  He says that he believes that the problem 
lies with Mr Williams as he changed the documents.  He denies that he put to Mr Williams the statement that if he did not 
resign he would be charged with fraud.  He says that in the meeting he did not explain to Mr Williams the process of the 
investigation. 

28 There was a meeting on Thursday 10 April in the staffroom.  Mr Williams apologised for what he had done, saying that he did 
not believe he had done anything wrong, that it was for the benefit of the company.  Mr Williams handed in his keys and the 
letter of resignation.  Mr Fatouros said to Mr Williams that he could not accept the resignation without speaking to Mr Darcy.  
He queried Mr Williams about the keys and Mr Williams said that he was not coming back and no longer wished to work in 
supermarkets.  He said to Mr Williams “how am I going to run the store without you”.  He disputes that Mr Williams said to 
him if I resign does this go away.  He was advised by Mr Darcy that the investigation was no longer necessary as Mr Williams 
had resigned.  He says that he asked Ms Hoskin to contact Mr Williams and let him know that his resignation had been 
accepted and to come in and work out his notice period.  He did not think it was necessary to advise Mr Williams that the 
investigation had been stopped.  He denies that he left Mr Williams to stew on it.  He just did not think to call him.  He did not 
want Mr Williams’ resignation but Mr Williams had made it clear that he was not coming back. 

29 Tania Anne Hoskin gave evidence that she was employed by the respondent from October 2002 until June 2003 as an office 
administrator and to do accounts on a full time basis.  Mr Williams was responsible for the running of the store and Mr 
Fatouros did not have a great deal of input.  He did come in most afternoons.  She says that there were two or three meetings 
held to discuss the AWAs.  During the first meeting Mr Darcy and Ms Morey came to the store and a number of AWAs were 
discussed with Mr Fatouros and Mr Williams.  A decision on which AWA was going to be used was made.  The procedures 
and what was involved with AWAs were also discussed.  She was present for two meetings but was sick at the time of the third 
meeting.  Mr Williams was present throughout all of the meetings.  Advice was given that the preference was for employees to 
tick the “availability” box on the AWA and that the document had to be signed and witnessed by the employee and then signed 
by a supervisor and also witnessed.  Any changes made on the AWA were to be initialled by the employee.  Mr Fatouros gave 
Mr Williams the task of getting the AWAs signed.  Mr Williams asked her to distribute the AWAs and chase them up.  She 
distributed the AWAs and when they were returned she noticed that some had not been completed correctly.  She advised Mr 
Williams of the errors and Mr Williams changed the documents and said to her “you didn’t see anything”.  She believed that 
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altering the documents was incorrect but she did not take the matter up with Mr Williams.  Following the changes the 
documents were sent to Ms Morey.  Ms Hoskin spoke to Mr Fatouros the following day and advised him of what had occurred.  
Mr Fatouros advised her to leave it with him and he would contact Mr Darcy and Ms Morey. 

30 Ms Hoskin received a call from Ms Morey advising that she had discovered some errors and that the documents were altered.  
Ms Hoskin said she was aware of the changes and confirmed with Ms Morey that Mr Williams had changed the documents.  
She says that a meeting at the store followed with Mr Fatouros, herself, Mr Darcy and Ms Morey during which Ms Hoskin said 
that she was aware the documents had been changed as she had been present during the changes and recognised Mr Williams’ 
ticks.  Mr Darcy during the meeting gave advice to Mr Fatouros that this was a serious matter, that it was fraudulent and that 
further investigation was required.  Mr Darcy did not advise Mr Fatouros to put to Mr Williams the ultimatum of resign or be 
charged.  The next she knew of the matter was when Mr Fatouros came to her office and advised her that Mr Williams had 
handed in his resignation.  Mr Fatouros appeared shocked and upset.  Later in the day he returned and asked her to contact Mr 
Williams and get him to work out his notice period and take the keys to him.  She spoke to Mr Williams about working the 
notice period and he said that he would not be coming back to work for Mr Fatouros and that he did not trust him.  She recalls 
one conversation with Mr Williams in March or April in which he said he was not happy and was considering leaving.  She 
said that was the only conversation and he continued to work. 

31 Under cross examination she says that she worked previously with Mr Williams at Dewson’s Atwell and went across to 
Kardinya at his invitation.  Mr Fatouros and Mr Williams requested that the AWAs be distributed and returned as soon as 
possible so they could be lodged.  It was Mr Williams’ and her job to explain to the staff the AWAs.  At the first meeting the 
AWAs were not supplied for distribution; they simply brought the AWAs out and went through each individual point and 
explained how they were to be filled out.  At subsequent meetings they went through them again and distributed them to 
existing and new staff.  She can recall two definite meetings and for the third one she was off sick.  She has no recollection of 
Mr Williams stepping out of the meeting to deal with enquiries and she does recall Mr Williams having someone wait for him 
until the meeting had concluded.  The first meeting was around January/February and the second meeting occurred two to three 
weeks later.  The preference was for the employees to tick the top box ‘available any hours’ and be paid a base rate.  The 
employees could not be forced to, but that was the preference.  She recalls being told not to change the documents after they 
were filed.  There was no advice given in relation to penalties to the employer or reference to the Workplace Relations Act. 

32 At the meeting with Mr Fatouros, Mr Darcy, Ms Morey and herself, Mr Darcy said that changing the AWAs was a serious 
matter.  He believed it to be a fraudulent act and further investigation was required.  If Mr Fatouros needed assistance he would 
be there.  In relation to the resignation she says that Mr Fatouros brought Mr Williams’ letter to her: 

“He just - - he walked into my office, made a comment, “Do you believe this?” and I said, “What was that?” and he said 
Barry had resigned.  I was aware that it was to do with the - - the matter in question but it wasn't discussed.” (Transcript p. 
175) 

Mr Fatouros asked her to contact Mr Williams to ask him to come in and work his notice period.  She does not recall Mr 
Fatouros asking her to advise Mr Williams that his resignation had been accepted.  She likewise did not tell Mr Williams that 
his resignation had been accepted. 

33 Under questioning from the Commission Ms Hoskin said that the AWAs were given to existing staff who had 14 days to read 
and return the document and new staff who had 5 days to do the same.  If staff did not wish to be on AWAs they would remain 
on award conditions.  When the documents were returned she would check them, make sure they were signed by the staff 
member and witnessed and then get them signed by Mr Williams and send them to Ms Morey.  If the documents were not 
correct she would bring it to the attention of Mr Williams, who would change the document, sign it, she would witness it and 
the document would be sent off.   

34 Ms Charmaine Morey gave evidence that she is employed as a business services manager with the National Meat Association.  
She was contacted by Mr Fatouros in October of 2002 who sought assistance with AWAs.  In January 2003 an initial meeting 
was held at the Kardinya store.  In all three to five meetings were held with Mr Fatouros, Ms Hoskin, Mr Williams, Mr Darcy 
and herself.  Mr Williams was present at all the meetings.  Initially the copies of the AWAs were given to Mr Fatouros to read 
through, ask questions and the procedures for AWAs were explained.  At these meetings advice was given in relation to 
different documents to be given to new or existing staff, the term of the agreement and the requirement for any changes to the 
document to be signed by both parties.  The meetings occurred over a two to three month period. 

35 On one occasion she lodged a number of AWAs that were provided by the respondent through Ms Hoskin.  She noted some 
changes to the documents that she was not comfortable with and subsequently contacted Ms Hoskin who advised her that the 
documents had been changed by Mr Williams.  She spoke to Mr Darcy in regards to her conversation with Ms Hoskin.  He was 
quite concerned.  Mr Darcy contacted Mr Fatouros and they visited him at the store.  A meeting was conducted with Ms 
Hoskin present.  Mr Darcy advised Mr Fatouros about her discussion with Ms Hoskin and that he believed the matter to be 
fraudulent and that a full and thorough investigation would need to be undertaken.  She says there was no discussion about an 
ultimatum to be put to Mr Williams or any discussion about what should happen to Mr Williams.  At a later date she overheard 
part of a telephone conversation Mr Darcy had with Mr Fatouros in which Mr Darcy advised Mr Fatouros to accept the 
resignation and not worry about any further investigation.  

36 Ms Morey gave evidence that on 11 October 2002 there was an appointment at Farmer Jacks with Mr Fatouros, although she is 
unaware what it was for.  On 16 October 2002 a meeting took place, possibly to talk about the possibilities of adopting AWAs, 
i.e. whether they were viable for the respondent or to provide templates to the respondent.  An appointment time was booked 
for 25 October 2002 with Mr Fatouros and Mr Williams but had to be changed.  On 5 December 2002 a further meeting was 
scheduled. Ms Morey says that she took AWA templates.  There was another meeting on 11 December 2002 [Exhibit R1]. Ms 
Morey is unable to say what transpired at that meeting.  Ms Morey is unable to say whether the diary entry “Do ready for 
Tues” on 13 January 2003 is a meeting or not.  On 14 January 2003 there was a  further meeting, the words “50” in the diary 
entry relate to the statements that are given out with AWAs. Ms Morey further says that the AWAs were complete and ready to 
be handed out with the statement.  Ms Morey says she is unsure what the entry in her diary on 20 March 2003 relates to.  In 
relation to the entry on 24 March 2003 she says it could have been a meeting, a pick up or anything.  She is also unaware of 
what transpired on 1 April 2003 [Exhibit R2].  She says that not all meetings are diarised and that she may get a call from the 
respondent and just drop in. 

37 Under cross examination Ms Morey says that there were approximately three to five meetings related to the AWAs.  She 
recalls a particular meeting that Mr Darcy was unable to attend and at which she went through with Mr Fatouros, Mr Williams 
and Ms Hoskin the procedures required for the AWAs.  She does not recall Mr Williams having to leave any of the meetings 
related to the AWAs.  She disagrees that there was only one formal training session and says that between January to February 
there were three to five meetings.  It was Mr Williams’ responsibility to hand out and explain the AWAs to staff and Ms 
Hoskin’s role to collect the documents when they were ready and forward them to Ms Morey.  She recalls in the meetings 
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saying that the AWAs could not be altered without consent.  She noticed some irregularities in the documents and contacted 
Ms Hoskin. 

38 Ms Morey says that advice was given that changes were not to be made to the AWAs without them being initialled by the 
employee.  The advice was given pre lodgement but extended to after lodgement.  Once the documents were signed they could 
not be altered without consent and initialling.  In relation to the October 11 and 16 meetings advice could have been given at 
that stage about the AWAs.  The October meeting was for training and discussion.  In relation to Mr Williams being present 
during the preparatory meetings Ms Morey says that at times Mr Williams was not present but that he was present for most.  
She estimates there were three to four meetings in October and in 2003 and Mr Williams was there at some of them.  
Ms Morey says in relation to the 13 January 2003 entry that it was a footnote to have the AWAs ready for the following day, 
however, she could be wrong.  She does not recall if Mr Williams attended a meeting on 2 April 2003 or if so what the meeting 
was about. 

39 Ms Morey says she can only recall one formal sit down training meeting on 14 January 2003 with Mr Fatouros, Mr Williams, 
Ms Hoskin and herself where there was quite a lengthy discussion about the AWAs.  She denies that the ‘drop in’ meetings 
were formal training sessions.  She may have received calls from Ms Hoskin advising that some signed AWAs were ready and 
if she was in the area she would drop in and pick them up.  She agrees that staff were told on three or four occasions that 
changes could not be made unless they were initialled.  The advice may have been given on two occasions or five or six 
occasions, she is unaware if the advice was given on 20 March 2003.                  

40 Mr Mervyn Darcy gave evidence that there was an initial meeting with the respondent in November/December 2002 to discuss 
AWAs.  There were four to five meetings with the respondent at the Kardinya store including Mr Darcy, Ms Morey, Mr 
Fatouros, Ms Hoskin and Mr Williams.  Mr Darcy says that Mr Williams was present for all of the meetings.  The meetings 
were initially for the formation of the AWAs, to explain what they were and to educate the parties of their obligations.  He says 
that on every single occasion he would have laboured the point that once the document had been signed by the employee any 
alterations thereafter had to be approved by both parties and initialled. 

41 Mr Darcy says that Ms Morey brought to his attention her concerns that documents had been altered.  The changes related to 
boxes where ticks had been crossed out and another tick put in.  Ms Morey advised him that she had spoken to Ms Hoskin who 
alleged that Mr Williams had made the changes.  Mr Darcy says he then went to the store with Ms Morey to have a meeting 
with Mr Fatouros and Ms Hoskin.  He asked Ms Hoskin how she had become aware of the changes.  She advised that the 
changes had been made by Mr Williams in her presence and Mr Williams had advised her that, “You’ve seen nothing”.  Mr 
Darcy says he asked her why she did not alert anyone and her response was she believed Mr Williams knew what he was 
doing.  Mr Darcy says that he advised Mr Fatouros to carry out a full and thorough investigation and to talk to Mr Williams.  
He says he advised Mr Fatouros that he believed the matter to be of a serious nature and to be fraudulent.  He denies that he 
told Mr Fatouros to dismiss Mr Williams or to put to him an ultimatum of resign or be charged with fraud.  He also denies that 
he told Mr Fatouros he wanted Mr Williams charged with fraud.  Mr Darcy said he had been involved in an investigation with 
the respondent previously related to a female employee.  

42 Mr Darcy says that Mr Fatouros contacted him to advise that he had spoken to Mr Williams who had admitted to making the 
changes, but did not believe he had done anything wrong.  Two days later Mr Darcy says that Mr Fatouros contacted him again 
to advise that Mr Williams had handed in his resignation.  Mr Fatouros asked for Mr Darcy’s advice.  He advised Mr Fatouros 
that he would accept the resignation as it would make the matter a lot quicker and save any further investigation.  He said the 
full investigation was never completed as Mr Williams tendered his resignation and there was no need. 

43 Mr Darcy later spoke to Mrs Williams and advised her that he had no problem speaking to Mr Williams.  He spoke to Mr 
Williams and advised him that he had no problem speaking to him.  He told Mr Williams of the processes he had gone through 
from his initial discussion with Ms Morey and Ms Hoskin and his advice to Mr Fatouros that the matter was fraudulent.  Mr 
Darcy says that Mr Williams told him that he had received advice from the police that his actions were not fraudulent.  He 
advised Mr Williams that he had told Mr Fatouros to accept the resignation.  He says that if the investigation had proceeded 
further it would have involved speaking to other staff that had had documents changed.  He says in hindsight that his advice to 
Mr Fatouros, if the employees had agreed, would be that termination would be justifiable.   

44 Mr Darcy says that the entry on 11 October 2002 [Exhibit R3] was made by Ms Morey and relates to an appointment at Farmer 
Jacks.  The entry on 5 December 2002 is his handwriting and relates to a meeting at Farmer Jacks to discuss AWAs.  In 
relation to the entry for 24 March 2003 [Exhibit R4] Mr Darcy presumes that the handwriting is that of Ms Morey and related 
to an appointment at Farmer Jacks.  Mr Darcy agrees that he met with Mr Fatouros and Mr Williams at Farmer Jacks on more 
than three occasions; not all of the meetings were diarised.  Mr Darcy says that appointments made on the same day are not 
diarised.  He only diarised things which he needed to remember in the future.  He also remembers dropping in on Mr Fatouros 
while in the area.  Mr Darcy says that there were four to five meetings in relation to the AWAs. 

45 Under cross examination, in relation to the changing of the AWAs,  Mr Darcy says that he spoke with the Office of the 
Employment Advocate (OEA) but never put in a formal complaint.  He does not recall if he ever advised Mr Fatouros of this.  
He said that he had a phone hook up with the department’s lawyers in the Eastern states and they advised that it was an 
extremely serious matter and the parties would need to be advised of the alterations.  Mr Darcy says that when he first became 
aware of the problem it was his obligation to bring it to the attention of the employer to see if it could be rectified, to take 
disciplinary action and to re-file the affected documents.   

46 Mr Darcy says that he was advised by Mr Fatouros that Mr Williams had handed in his resignation and his keys and said words 
to the effect that his actions were not fraudulent.  He says that Mr Fatouros wanted to know whether he could or should accept 
the resignation.  Mr Darcy says that he got the impression that Mr Fatouros was a bit dumbstruck over receiving the 
resignation.  Mr Darcy says that he told Mr Fatouros to accept the resignation.  He says that when people give notice he does 
not ask them to stay.  He later spoke to Mr and Mrs Williams who advised that Mr Fatouros had told them that if Mr Williams 
contacted Mr Darcy, Mr Fatouros would have him charged by the police.  He says that he asked Mr Fatouros at a later stage if 
he had ever made such a statement and he categorically denied it. 

47 Mr Darcy’s evidence is that once the document is signed it cannot be altered, or if it is altered it has to be initialled or a new 
copy printed.  He says that it is a statement he makes every time and made at all the meetings he attended with Ms Morey.  He 
says that at every single meeting, whether there were four or five meetings, the requirements for altering forms was 
emphasised.  He says that not all meetings are diarised.  Mr Williams was definitely present for all meetings. Mr Darcy 
disputes Mr Williams’ recall that there was only one sit down training session.  He further says that Mr Williams was in 
meetings for the entirety.   

48 Mr Darcy says that the four to five meetings occurred in the period of October 2002 to March 2003.  He attended four to five 
meetings with Mr Williams where the AWAs issue was addressed to Mr Williams.  In relation to the later part of 2002 Mr 
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Darcy says that the meetings were to discuss putting the AWAs in place.  In the period January to March 2003 there were three 
sit down meetings with Mr Williams present.  In relation to Ms Morey’s diary extracts [Exhibits R1 & R2] he does not know 
what the entries relate to as he did not write them.  In relation to the meetings in 2003 Mr Darcy says that on all occasions a 
strong emphasis was put on the fact that the documents could not be altered without consent of the employee and the changes 
being initialled.  This advice related to when the document was first being signed.  He says that if there are changes later a new 
application has to be submitted to the OEA. 

49 The key issue to be determined in this matter is whether Mr Williams jumped or was pushed.  Mr Williams say that he was 
given the option by Mr Fatouros on 8 April 2003 that he could resign or be charged with fraud for altering the AWAs.  Mr 
Fatouros says that he did not give Mr Williams this option.  He says instead that he told Mr Williams that it was a serious 
matter; that it may constitute fraud and an investigation would be undertaken.  Counsel for the respondent rightly concedes that 
if Mr Williams is right and he was presented with that option/ ultimatum then it would indeed be the case that Mr Williams 
was dismissed unfairly (Transcript p. 254). 

50 In the decision of The Attorney General v Western Australian Prison Officers Union of Workers (1995) 75 WAIG 3166 
Kennedy J at page 3167 states: 

“The critical question before the Industrial Commission and before this Court is whether the facts reveal that Mr De 
Grussa was “dismissed”. In this context, it does not appear to me to be particularly helpful to introduce any notion of 
constructive dismissal, the only question being whether or not Mr De Grussa was “dismissed” by his employer. There is 
nothing in the Industrial Relations Act equivalent to s55(2)(c) of the Employment Protection (Consolidation) Act 1978 
(UK) which expressly created the concept of constructive dismissal. The position for the present purposes is, in my view, 
summarised in the judgment of Stephenson LJ in Sothern v Franks Charlesly & Co [1981] IRLR 278 at 280:  

“Did he trip or was he pushed? Was it murder or was it suicide? I know that such a simple consideration of starkly 
contrasted alternatives is too often outlawed by authority in deciding the issue of dismissal vel non. Even if the 
question, ‘Was the employee dismissed?’ cannot always be answered by answering the question, ‘Who really 
terminated his contract?’ the real answer to the second question gives the right answer to the first question in this 
case.” 

51 The only two persons present during the relevant discussion were Mr Williams and Mr Fatouros.  I will deal with the issue of 
credibility later.  It is necessary to look at the array of evidence concerning events and conversations that occurred in 
approximation to that discussion.  It is the case that Mr Williams handed in his resignation letter on 10 April 2003 [Exhibit A2] 
to Mr Fatouros.  The letter states as follows: 

“Chris  
Today the 10th April I hand my notice of resignation to you. Friday 25th April will be my last day with your employment 
or before if you wish. I don’t believe what I done in any way was a fraudulent act it may have careless + illinformed but 
not fraud. So in talking a lot of freind (sic) + family I have decided I don’t need the stress this giving me and my family. 
Which is a shame because I have enjoyed managing Kardinya and have had of pride to see where we started from and 
where we got the shop to now it looks like a Supermarket and in time it will become a very busy Supermarket with good 
people you have there.”  

52 There is no complaint in that letter that he was forced to resign, there is no mention of an ultimatum or being left with little 
option or put in an untenable position.  These are all sentiments that one might expect if indeed Mr Williams had been 
presented with the option to resign or else.  Instead he says in part, “So in talking a lot of freind (sic) and family I have decided 
I don’t need the stress this giving me and my family.” 

53 I go then to the discussions which he had at that time.  He went to see his doctor.  Dr Wibbeke-Khoo’s letter indicates that Mr 
Williams saw him on 10 April 2003 and he was in a teary and emotional state.  In a letter of 13 August 2003 [Exhibit A3] Mr 
Williams’ doctor states that; 

“He stated to me that he was threatened at work with legal actions by the owner of the Supermarket.  He felt maligned, his 
reputation had been defamed.  He stated strongly that he has been in the industry for many years and that that was the first 
time ever that he was accused of committing fraud.  He felt so strongly about the issue that he resigned from his position 
at the supermarket two days ago.” 

54 Again there is no mention of being given some ultimatum.  Mr Williams is quite definite that he advised his doctor of the 
ultimatum (Transcript p.71).  The expression in the letter suggests that Mr Williams had chosen to resign as he felt strongly 
about being accused of fraud by his employer. 

55 Mr Williams spoke to a friend, Mr Smith, on the Wednesday morning before he resigned.  Mr Smith says that Mr Williams 
was very upset and that this was unusual.  Mr Williams said to him, “I’ve got to resign or else I’m going to get the sack for 
doing something fraudulently”.  There is then the following exchange under cross examination: 

“No.  Did he suggest to you that he'd been falsely accused of that?---He didn't say he was falsely accused of it.  He said he 
was accused of being fraudulent and that he had to be sacked. 
Yes.  Did he say who was going to sack him?---Chris was going to sack him. 
And did he say - - he didn't say he was going to be charged with fraud, then, did he?---He did say he was going to be 
charged with fraud if he didn't resign. 
Yeah, well, what you've said is that he - - he told you, "I've got to resign or I'm going to be sacked for doing something 
fraudulent"?---That's correct, but he thought he was going to be charged for fraud if he didn't resign” (Transcript p.93). 

56 Mr Smith’s evidence about whether Mr Williams was told he would be sacked or not, as opposed to having to resign was 
imprecise and uncertain.  My impression of his evidence is that the evidence he gave in evidence-in-chief which was 
unprompted by any questions was the more reliable evidence.  He referred to Mr Williams advising that he would be sacked or 
charged with fraud.  Mr Williams was in a heightened emotional state when he spoke with Mr Smith.  That is the reason Mr 
Smith was asked to go and see him. 

57 The evidence of Mrs Williams is plain.  She says that her husband was told that he had the option of resigning or he would be 
charged with fraud.  She first spoke with him shortly after his discussion with Mr Fatouros on 8 April 2004.   Mr Williams says 
that he told his wife that if he did not resign then “Mervs” going to have me charged with fraud.  He says that he told Mr Ball 
the same thing. 

58 Mr Ball, another friend of Mr Williams, says that he spoke with Mr Williams on the night of 8 April 2004 and that Mr 
Williams told him that his employer had said “that he had the option to either be charged with fraud, or if he was to hand in his 
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resignation, then that would not happen (Transcript p.87).  He says that Mr Williams was physically shaking and was 
struggling to have a conversation.  Mr Williams was worried about his reputation in the industry.  He says that Mr Williams 
had made up his mind that he would resign.   

59 The evidence on behalf of the applicant would seemingly point to Mr Williams having been told by Mr Fatouros that he had 
the option of resigning or being charged with fraud.  This is the case except for doubt about the letter from Mr Williams’ 
doctor, Mr Williams’ letter of resignation and some evidence from Mr Smith which suggests that Mr Williams was to be 
sacked, rather than being pressured to resign.  The conversations which Mr Williams had with his wife, friends and doctor 
were all near the time of his discussion with Mr Fatouros.  The evidence all relates to what Mr Williams told them. 

60 I turn then to the actual discussion which Mr Williams had with Mr Fatouros at the time of his resignation.  Mr Williams says 
that he told Mr Fatouros that he was going to resign as he was not going to have himself charged with fraud.  Mr Fatouros 
indicated that there was a problem with the date and that he would need to check with Merv about the date.  Mr Williams says 
that he had done nothing wrong and could not understand why Merv was going to have him charged with fraud.  The meeting 
ended and Mr Fatouros said that he did not know how he would manage without Mr Williams.  Mr Williams took this to be a 
politeness, not a plea.  Mr Fatouros’ tone was matter of fact (Transcript p.28). 

61 Under cross-examination Mr Williams says that when he handed Mr Fatouros the letter he asked him whether if he resigned 
does the fraud go away (Transcript p.72).  There is then the following exchange: 

“So you told the Commissioner earlier today, as I recall it, that you decided to resign so that - - to prevent yourself being 
charged with fraud?---That's right. 
Well, is that right?---Yes. 
Well, why is it then, that when you were writing out this letter you were still wondering whether you'd be charged with 
fraud?---I wasn't sure whether they would charge me or what would happen.  I didn't know that - - where they were - - 
whether they were investigating or talking to the police or where Mr Darcy was with this.  I didn't know” (Transcript 
p.73). 

62 He says that there was no mention of an investigation by Mr Fatouros at the meeting on 8 April 2003 but then says of his mind 
on 10 April 2003 that he was not sure that there would still be an investigation.  He says that he was not sure as it was Merv 
who was going to have him charged with fraud, but he had not been able to speak to Merv as Mr Fatouros had prevented him 
from doing so. 

63 Each step of this evidence confirms a view I formed at hearing of Mr Williams’ evidence, namely that he resigned of his own 
volition having been scared by the prospect of having his actions being perceived as, and pursued as, fraudulent.  There are 
other factors to be considered also.  The most important of these is the discussion between Mr Williams and Mr Fatouros on 10 
April 2003.  Mr Williams came to work and handed in his resignation.  He had considered his actions and had discussed his 
predicament with his wife and friends.  Clearly on the evidence he was under stress.  It is common ground that Mr Fatouros 
asked during that discussion how he was going to manage without Mr Williams.   I did not get an impression on hearing both 
Mr Williams and Mr Fatouros give evidence that this was other than a spontaneous expression by Mr Fatouros of his 
predicament at the loss of Mr Williams’ services.  I did not get any sense that this just was a pleasantry and not truly meant.  It 
is then hard to conclude that Mr Fatouros at that point wanted Mr Williams to depart.  Clearly, then it is hard to conclude that 
his actions were structured so as to force Mr Williams from his employment.  Mr Williams also did not know at that stage that 
his problem would go away. 

64 Weighed against this is the question that I asked myself on hearing the evidence, namely why did Mr Fatouros not try to 
persuade Mr Williams to stay working for him.  Mr Williams was a good manager and employee and Mr Fatouros was not sure 
how he was going to manage in Mr Williams’ absence.  I can only conclude, having heard the evidence and re-read the 
transcript, that Mr Fatouros was concerned that an employee had done something which may have been illegal and hence cause 
him further difficulty.  He also believed that Mr Williams was clear in his decision having asked for sometime off and having 
spoken seemingly to family and friends. 

65 There was considerable evidence concerning the number of meetings held to discuss the AWAs, whether Mr Williams was 
present at these meetings and whether he stayed for the whole of the meetings.  It is the case that there are varying 
recollections of the dates and sequence of the meetings, what was discussed and whether Mr Williams was in attendance for all 
or part of the time.  I do not consider that the evidence of any of the witnesses (ie Mr Williams, Mr Fatouros, Ms Hoskin, Ms 
Morey or Mr Darcy) was broken down through cross-examination as to their respective recollection of events.  Their 
recollections are each different to varying degrees.  Importantly though Mr Williams would have me believe that he was in 
attendance for one meeting and he had to depart that meeting to attend to matters in the shop.  The respondent through their 
various witnesses says that Mr Williams was in full attendance more frequently.  The importance of this evidence is whether 
Mr Williams was properly instructed about the requirements for completing the AWAs and specifically whether he knew they 
could not be altered except by the employee concerned and countersigned.  This then relates to whether he knew he was doing 
something wrong in unilaterally altering several AWAs (whatever the number may be). 

66 I do not seek to make findings as to which meetings, on which dates, Mr Williams was present and what was discussed.  I do 
not consider, except for issues of credibility, that this is in fact of great significance.  In any case I am not able to come to such 
a precise conclusion on the evidence.  It would appear clear that it is unlikely that Mr Williams was present for all the early 
discussions as to what industrial instrument might be used.  However, I consider it probable that, like Ms Hoskin, he was 
present at the stage where the actual AWA to be used was drafted and the procedures for getting these instruments into place 
were outlined and discussed.  There are two reasons why I have come to this conclusion.  Clearly on the evidence the 
introduction of the AWAs was a significant matter that involved quite a few discussions and several months preparation.  It 
was the responsibility of Mr Williams and Ms Hoskins, but primarily Mr Williams, to ensure that the AWAs were distributed 
to staff, that staff were informed, the AWAs were returned completed and then forwarded to Ms Morey for checking and 
lodgement.  This responsibility on the part of Mr Williams is emphasised by his own evidence that he was under some 
continual pressure from Mr Fatouros to complete this task.  Mr Fatouros gave similar evidence.  Mr Williams would also 
appear from hearing and from his evidence, and that of Mr Fatouros, to be a conscientious and diligent manager.  I consider it 
unlikely then that Mr Williams then failed to be present for the discussions which outlined how this important task, for which 
he was largely responsible, would be undertaken.  I think it is unlikely that he did not know what to do and that any changes to 
the documents needed to be made by the employee concerned.   

67 Secondly, the reason why I have come to this conclusion is the evidence of Ms Hoskin which I considered from the hearing to 
be direct, credible and undiminished by cross-examination.  Her recall at hearing was good and in some respects she can be 
seen to be an independent witness.  Ms Hoskin has no stake in the outcome of this hearing.  She would appear to hold no 
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animosity to either party and is no longer in the employ of the respondent.  I would prefer her evidence to that of Mr Williams.  
Ms Hoskin says that Mr Williams altered the AWAs in front of her and said to her “you didn’t see anything”.  I accept this 
evidence.  It is logical to conclude from Mr Williams’ words that he knew he was doing something that he should not do.   

68 I pause at this point to say that at no time during the hearing or on a careful re-reading of the transcript did I get the impression 
that there was any personal motive or gain behind Mr Williams actions.  I consider that the most likely explanation as to why 
he altered the documents was to expedite their completion and lodgement.  I do not doubt that he knew that he should not 
personally amend the documents but it is not apparent to me that he comprehended the seriousness of his actions.  He admitted 
to amending some of the documents when first questioned about it. 

69 I turn then to the issue of the corrections made by Mr Williams to the AWAs.  Ms Stanton for the applicant argues that Mr 
Williams had no adequate training to alert him to the importance of the documents and the nature of the documents once they 
were signed.  I have already covered this issue to a degree.  It is not possible for me to conclude what precisely was covered at 
the meetings, or I should say, what Mr Williams absorbed from the meetings.  Nevertheless, it is open to find, based on the 
evidence of Ms Hoskin, that Mr Williams knew it was wrong to change the documents by his own hand.  I should add that one 
might expect that commonsensically this is the case given that the AWAs are a contract, they had to be filled out by the 
employees in the first place and the employees had to make an election as to the hours which they preferred.  It was not for 
someone else to make that election.  Ms Stanton submitted that the Commission should take account of Mr Williams’ 
qualifications and that he was not trained to understand such matters.  However, training or no training the point is an obvious 
one. 

70 It is the case in my view that the evidence Mr Williams gave under cross-examination about the changes he made to certain 
documents is inadequate and lacks credibility.  He admitted to amending three documents but not three other documents.  Mr 
Cuerden submitted on behalf of the respondent that Mr Williams maintained this distinction to maintain the consistency and 
credibility of his position.  I have sympathy for this submission.  I treat with some considerable caution any exercise requiring 
a comparison of handwriting or marks on documents.  I would not pretend to have any expertise in such an area.  However, if I 
refer to Exhibit A1.1 and to pages 9 and 13 of the AWA for Ms Longman then it appears obvious to me that the pen used to 
sign Mr Williams name was also the pen used to make the changes and tick on the preference grid.  Then if one makes the 
same comparison for Exhibit A1.2 it would seem that the pen used to tick the preference grid is not the pen used seemingly by 
Ms Webster to initial that grid.  Mr Williams explanation of what transpired is not convincing at all.  The evidence of Ms 
Hoskin, which I prefer, was straight forward. I consider that it is probable that Mr Williams amended the preference grid for 
the six AWAs in question. 

71 Ms Stanton rightly submits that the course of action taken by Mr Williams should give the Commission cause for concern and 
to consider whether Mr Fatouros’ version of events can be believed.  She submits that Mr Williams’ actions and indeed Mr 
Fatouros’ actions are consistent with Mr Williams having been given an ultimatum; resign or be charged with fraud.  Mr 
Williams wanted time to consult family and friends.  Mr Fatouros was to undertake an investigation but did not commence one 
prior to Mr Williams resigning or after that time.  She submits that this points to the fact that the ball was in Mr Williams court 
at that time.  There was no need for an investigation as Mr Williams admitted his actions and Mr Fatouros later kept Mr 
Williams in the dark as to whether an investigation would occur.  She submitted that the only reason for Mr Williams’ 
resignation was the allegation against him of fraud and hence the strain which he was placed under.  This in her submission is 
clear from the letter of resignation.  Even if no precise ultimatum was given but Mr Williams resigned under the threat of being 
charged with fraud then he was constructively dismissed in Ms Stanton’s submission. 

72 She refers to the decision in Grant Raymond Lukies v AlintaGas Networks Pty Ltd [2002] 82 WAIG 2217 at 2220 as follows: 
“The Industrial Relations Commission of South Australia in Lucky “S” Fishing Pty Ltd v Jex (1997) 75 IR 158 at 164 
also considered the decision of the Court of Appeal of New Zealand [Auckland Shop Employees’ Union v Woolworth’s 
(NZ) Ltd (1985) 2 NZLR 372]. It noted that the Court of Appeal stated that there has been a modification of the test in the 
Western Excavating (ECC) Ltd v Sharp case (1978) ICR 221 at 226 which stated that if the employer is guilty of conduct 
which is a significant breach going to the root of the contract of employment, or which shows that the employer no longer 
intends to be bound by one or more of the essential terms of the contract, then the employee is entitled to treat himself as 
discharged from any further performance. If he does so, then he terminates the contract by reason of the employer’s 
conduct. He is constructively dismissed. The Court of Appeal suggested that in constructive dismissal cases the relevant 
test is whether the conduct complained of is calculated or likely to seriously damage the relationship of confidence and 
trust between the parties and is such that the employee cannot be expected to put up with it.” 

73 In Ms Stanton’s submission even if the test in Cargill Australia Ltd, Lesley Salt Division v. The Federated Clerks’ Union of 
Australia (1992) 72 WAIG 1495 is applied then it is still Mr Fatouros’ conduct which is the source of the dismissal.  She then 
went on to refer the Commission to two cases, Melissa Jaggard v Tranby Pty Ltd trading as the Court Hotel 76 WAIG 4720 
and Robinson v Crompton Parkinson Ltd [1978] IRLR 61.  Ms Stanton says that Mr Fatouros’ false allegation or at least 
allegation without proper inquiry was sufficient for Mr Williams to treat the contract as having been breached by Mr Fatouros 
and hence at an end. 

74 The totality of these carefully constructed submissions still relies on the premise that Mr Fatouros issued an ultimatum; or 
alternatively at least the threat of being charged with fraud.  On hearing the evidence for the reasons expressed, I cannot come 
to that conclusion.  It is the case that Mr Fatouros did not need to undertake an investigation upon Mr Williams’ resignation.  
However, I am not convinced that Mr Fatouros issued an ultimatum or intended that Mr Williams resign. 

75 For all the reasons expressed above I find that Mr Williams resigned his employment on 10 April 2003 and was not dismissed 
or constructively dismissed on that day or earlier on 8 April 2003.  Having reached that conclusion I must dismiss this 
application for want of jurisdiction. 

76 This application has been a difficult matter to determine and I wish to add some additional comments.  Whilst I do not consider 
that Mr Williams received an ultimatum on 8 April 2003 to resign or be charged with fraud, as mentioned earlier throughout 
the hearing and subsequently I have asked myself the question why did not Mr Fatouros persuade Mr Williams to keep 
working for him.  Mr Williams was a good employee who but for the meeting on 8 April 2003 may still be working for the 
respondent in perhaps, as foreshadowed, an expanded role.  The answer I have surmised is the one I mentioned earlier.  The 
opposite is also true and that is why if Mr Williams was not given an ultimatum did he react so.  Unfortunately I can only 
speculate but believe that Mr Williams knew he had done something wrong, was not aware of the severity, panicked and 
became stressed and emotional when he heard the word fraud.  The result was his resignation. 
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 SPORTSTAR NOMINEES PTY LTD (ACN 101 323 255) 
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Result Application dismissed for want of jurisdiction 
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Applicant Ms F Stanton of Counsel 
Respondent Mr M Cuerden of Counsel 
 
 

Order 
HAVING heard Ms F Stanton of counsel on behalf of the applicant and Mr M Cuerden of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

SECTION 29(1)(B)—Notation of— 
 

Parties File 
Number Commissioner Result 

Aaron Dean Monk Sagebush Pty Ltd 120/2004 Gregor C Discontinued 

Aaron Mark Raissis Mercury Marine t/a 
Marine Power Intertional 
Pty Ltd 

1201/2003 Kenner C Discontinued 

Adrienne Cheryl Wakefield G.D Mitchell Enterprises 
Pty Ltd 

470/2004 Beech SC Discontinued 

Amanda Jane Morgan Marapana Wildlife World 1694/2003 Kenner C Discontinued 

Andrew James Maloney Office Solutions 
(Australia) Pty Ltd 

1736/2003 Wood C Discontinued 

Anne J.G. Ricaud Lemen Pty Ltd 203/2004 Wood C Discontinued 

Anne Kathleen Kinsella Westnet Employment 
Services 

1753/2003 Wood C Discontinued 

Anthony Paul Tottman Imdex Minerals 620/2004 Coleman CC Discontinued 

Antoinette Boyd TMP Worldwide 626/2004 Coleman CC Discontinued 

Brett Walker Alphablast 1826/2003 Gregor C Discontinued 

Brett William Robinson Hungry Jacks Pty Ltd 75/2004 Harrison C Discontinued 

Brian Balen Ipex ITG Pty Ltd 1928/2003 Kenner C Dismissed 

Carlie Spilsbury Carnegies Perth P/L 628/2004 Coleman CC Discontinued 

Catherine Deany Peter D Webb & 
Associates 

1609/2003 Wood C Discontinued 

Christopher Anthony Cockburn Tasmanian Seafods pty 
Ltd 

909/2003 Harrison C Discontinued 

Christopher Burgess Protector Alsafe Pty Ltd 1046/2003 Harrison C Discontinued 

Clive Sellers John Bingham 539/2004 Kenner C Discontinued 

Connie Giuffre Gemranch Pty Ltd 9/2003 Beech SC  Discontinued 

Conrad Noel Heaney Brumar Services Pty Ltd 1599/2003 Harrison C Discontinued 

Cory Lee Smith PK Nursery 201/2004 Wood C Dismissed 
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Parties File 
Number Commissioner Result 

Dallas Cecil Annakin Settlers House Pty Ltd 1130/2003 Harrison C Discontinued 

Daniel James Stevens Terry Hargreaves 101/2004 Harrison C Discontinued 

Daniel Martin Millar Danka Australia Pty Ltd 532/2004 Wood C Discontinued 

Danielle Grose XOXOXO Trading Pty ltd 238/2004 Gregor C Withdrawn 

Darren Troy Bartels Argyle Diamonds 27/2004 Kenner C Discontinued 

Darryn John Wardle Hyde Park Management 
P/L T/a Cable Beach Club 
Resort Broome 

1137/2003 Beech SC Discontinued 

Darryn Mark Blanchard John Hart 131/2004 Wood C Discontinued 

David Graeme Knowles McConnell Dowell 
Constructors, Telfer Gas 
Pipeline 

1912/2003 Gregor C Discontinued 

David John Sutcliffe Paspaley Pearling 
Company Pty Ltd 

993/2003 Scott C Discontinued 

David Leonard Boson City of Melville 1074/2003 Kenner C Discontinued 

David Mark Hargrave Peel Health Campus 482/2004 Kenner C Discontinued 

David Rea Vianet Communications 
Pty Ltd 

1706/2002 Harrison C Discontinued 

David Roy Turner Chubb Security Australia 
Pty Ltd 

306/2004 Beech SC Discontinued 

Deborah Sanderson Varga Carols of Midland 277/2004 Harrison C Discontinued 

Diogo Dinis H Rodrigues Trailcraft Boats Pty Ltd 1556/2003 Harrison C Discontinued 

Dion Staiger City Motors (1981) Pty 
Ltd 

1584/2003 Beech SC Discontinued 

Erica Noelle Frost Jakana Pty Ltd (ACN 070 
407 012) 

47/2003 Harrison C Discontinued 

Erin McGuiness AGB Corporation Pty Ltd 518/2003 Harrison C Dismissed 

Frank Allan Raffaele Byrnecut Mining Pty Ltd 162/2004 Smith C Dismissed 

Gary Benjamin Holland Brumar Services Pty Ltd 85/2004 Kenner C  Discontinued 

Gayle Helen Warnes Port Kennedy Child Care 
Centre 

184/2004 Harrison C Discontinued 

Geoffrey William Pryde Berettsvillage Pty Ltd t/as 
Fleet Cycles 

1699/2003 Beech SC Discontinued 

Glenda Coulthard Baby on a Budget 1833/2003 Gregor C Discontinued 

Gordon Bradshaw Regal Class Asset Pty Ltd 
t/as Hhydair Drives 

1534/2003 Gregor C Discontinued 

Graham Buckby Australian Filter 
Specialists 

548/2004 Kenner C Discontinued 

Guang Ming Wang Ten Ten Kitchen 360/2004 Kenner C  Discontinued 

Hoi Sam Wong CPE Unit Trust t/as CPE 
Computing 

340/2004 Gregor C Discontinued 

Ian Douglas Pickersgill Downer RL Pty Ltd 133/2004 Harrison C Settled 

Ian McLoughlin BOC Limited 1708/2003 Harrison C Discontinued 

Jacinta Johns J Mancini 300/2004 Kenner C Discontinued 

James (Shay) Michael Doyle Trevor Clark Hills Real 
Estate 

62/2004 Wood C Discontinued 

Jaye-anne Barber Homebuyers Centre Pty 
Ltd 

460/2004 Wood C Discontinued 

Jerome Virgil King Donhad Pty Ltd 1455/2003 Harrison C Discontinued 

Jessica Lynne Seebauer Joe’s Fish Shack – 
Vanstar Holdings Pty Ltd 

153/2004 Harrison C Discontinued 

Joanne Louise Leonard Chubb Fire 802/2003 Harrison C Dismissed 

Joanne Partigliani Batavia Holdings Pty Ltd 1727/2003 Kenner C Discontinued 

Jodie Toone Kathleen Dunlop - 
National Property People 

832/2003 Kenner C Discontinued 

John Hetherington Pfizer Pty Ltd 914/2003 Kenner C Discontinued 

John Ince Town of Claremont 1520/2003 Gregor C Discontinued 
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Parties File 
Number Commissioner Result 

John Joseph Abela Mr Greg James, Director 1545/2003 Wood C Discontinued 

Justin Sotiroff Giant Auto's 199/2004 Wood C Discontinued 

Kelly Anne Parker Ravonswood Hotel 294/2004 Coleman CC Discontinued 

Ken Rowe Schenck Australia Pty Ltd 1678/2003 Wood C Discontinued 

Kenneth Warren Wright Leighton Contractors Pty 
Ltd 

649/2004 Coleman CC Discontinued 

Kerry Anne Chernoff Retravision (WA) Ltd 1944/2003 Harrison C Discontinued 

Lance Cameron - Neveldsen Lata Home Improvements 440/2004 Kenner C Discontinued 

Lauren Therese Anderson Hair Giorgio 368/2004 Gregor C Discontinued 

Leisha Alexandra Jenkins TNT Australia Pty Ltd 1624/2003 Kenner C Discontinued 

Lina Cicchino Uncle Vincents Restaurant 
Pizza Bar 

239/2004 Kenner C Discontinued 

Lynette Carol Callaghan Charles Parrella & 
Associates 

76/2004 Wood C Discontinued 

Makhinder Madahar Silver Chain Nursing 
Association (Incorporated) 

53/2004 Harrison C Discontinued 

Margaret Joan Busson Kojonup Shire 271/2004 Gregor C Discontinued 

Maria Antonia Mileto Great Bake Hot Bread 
Shop 

247/2004 Harrison C Discontinued 

Mary Ransom MBS Resource Services 
t/as ESE Patios & Home 
Improvements 

438/2004 Kenner C Discontinued 

Matthew James Knight Hoar Peter Higgs/Shane Grant 
Geraldton Industrial 
Supplies 

1109/2003 Harrison C Dismissed 

Matthew John Green David Ireland Service 
Dept. Brian Gardner 
Motors 

1693/2002 Harrison C Dismissed 

Matthew Oleksuik Dietrich Fewster 70/2004 Wood C Discontinued 

Meagan Armstrong Stott & Hoare 128/2004 Beech SC Discontinued 

Melissa du Toit Werrett Property Group 501/2004 Coleman CC Discontinued 

Michael James Chomiak Church of Christ Homes 
and Services Inc 

1588/2003 Kenner C Dismissed 

Michael James Higgins Ngaanyatjarra Council 
(Aboriginal Corporation) 

356/2004 Coleman CC Discontinued 

Michael John Kenny Konica Minolta Business 
Solutions Australia Pty 
Ltd 

22/2004 Harrison C Discontinued 

Michael Kendrick Meranda Nominees Pty 
Ltd t/a "Spectrum Tint-A-
Car Morley" 

1330/2003 Wood C Discontinued 

Michelle Leanne Hanlon Coral World Australia Pty 
Ltd ACN 45053283382 

1687/2003 Harrison C Discontinued 

Miguel Angel Rodriguez Sanitaire Pty Ltd t/as 
Sanitaire 

1714/2003 Kenner C Dismissed 

Milroy Welsh Mullings Fasteners (A 
Division of Westfarmers) 

1536/2003 Beech SC Discontinued 

Morgan Louella Sweeney Servcho P/L, Qmedec P/L 139/2004 Kenner C Discontinued 

Nathalie Renee Wilkinson Kresta Holdings Limited 511/2003 Harrison C Discontinued 

Nathan Hodgson Goodchild Abattoirs 347/2004 Kenner C Discontinued 

Nathan Ross Fuller Pacific Industrial 
Company Pty Ltd 

285/2004 Kenner C Discontinued 

Owen Ross Davies Rentokil Pest Control 
Deep Clean 

523/2004 Kenner C Discontinued 

Paul Anthony Dorrington Luciano Luca, Rose Luca, 
Trish Luca 

476/2004 Coleman CC Discontinued 

Paul Jay Bowles Centurion Garage Doors 1858/2003 Kenner C Dismissed 

Paul McCormick TradeXGlobal.Com Pty 
Ltd 

602/2004 Coleman CC Discontinued 
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Parties File 
Number Commissioner Result 

Pauline Denise Reilly City of Joondalup 286/2004 Gregor C Discontinued 

Peter Eric Ashley-Emile John Richard Hayes T/A 
New Romantics and as 
John Gee Management 
and Music Productions, 
and as Captive Audio & 
Entertainment 

1866/2003 Wood C Discontinued 

Peter Lindon Unkovich Liebherr Australia 1718/2003 Harrison C Discontinued 

Peter Murray Coventry WA Freightlines Pty Ltd 
& Batlow Properties Pty 
Ltd 

46/2004 Harrison C Discontinued 

Peter Radford Aspect North Pty Limited 84/2004 Wood C Discontinued 

Philippe Zaragoza Fuji Xerox 939/2003 Harrison C Discontinued 

Phillip L McElhinney Kingscape Holdings Pty 
Ltd 

1528/2003 Gregor C Discontinued 

Priscilla Shepherd Argyle Diamonds Mines 
Pty Limited 

797/2003 Harrison C Discontinued 

Rachael Dawn Antal Reece Australia Pty Ltd 
(ACN 004 313 133) 

1943/2003 Harrison C Discontinued 

Rebecka McGillivray Lemen Pty Ltd 174/2004 Wood C  Discontinued 

Rhonda Kay Swinbourn Weatherford Australia Pty 
Ltd 

67/2004 Harrison C Discontinued 

Ricard mark Goddard Hi-Lite Automotive Body 
Repairs 

1/6/2004 Gregor C Discontinued 

Robert Bruce Everett Jodie Anne Tierney as 
Licensee of the Premier 
Hotel 

21/2004 Wood C Discontinued 

Robert Coyne Pacific National (ACT) 
Ltd 

113/2004 Gregor C Discontinued 

Robert Curtis Davidson Recall Australasia Secure 
Destruction Services 

365/2004 Kenner C Discontinued 

Roger Beckett Activ Industries 262/2004 Harrison C Discontinued 

Ronald Alfred Goodwin Cockburn Cement Ltd 1239/2003 Smith C Discontinued 

Ronnierick Peralta Moulding Industries Pty 
Ltd Trading As Redifix 

180/2004 Harrison C Discontinued 

Salvatore Gurgone Paola Mercuri (ta) Quality 
Furniture 

1945/2003 Wood C Dismissed 

Sarah Meagan Huggins Roman Catholic 
Archbishop of Perth Inc 

1374/2002 Harrison C Discontinued 

Sebastiano Corvaia Clontarf Aboriginal 
College    , The Catholic 
Education Commission of 
WA    , Roman Catholic 
Archbishop of Perth 

2109/2002 Harrison C Discontinued 

Shane Bennett Darogi Trans Express Pty 
Ltd 

507/2004 Kenner C Discontinued 

Shane Douglas Jarvis Top Health Products P/L/ 
T/A Refresh Pure Water 

874/2003 Harrison C Dismissed 

Shaun Richard Blanch Anaconda Operations Pty 
Ltd 

1897/2003 Wood C Discontinued 

Simon Stuart Beresford Kuehne & Nagel Pty Ltd 222/2004 Kenner C Discontinued 

Songa Anne Tarrant Paul Raiter 210/2004 Wood C Discontinued 

Stephen John Sewell Mr David Sutton & David 
Macaulay 

1187/2003 Wood C Discontinued 

Stephen Samuel Allen Global Knowledge 
Management Pty Ltd 

535/2004 Coleman CC Discontinued 

Steven Scott Larosa Modern Joinery 1749/2003 Wood C Discontinued 

Stevie A Bolton Sub West Restaurants Pty 
Ltd 

250/2004 Kenner C Discontinued 

Susan Anne Roberts Andrew Grieves,    
Bronwyn Grieves,    
Donald Ross Grieves 

1830/2003 Harrison C Discontinued 
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Parties File 
Number Commissioner Result 

Suzanne Heather Patterson Settlers House Pty Ltd 1129/2003 Harrison C Discontinued 

Sybil Mary Roper Choice Constructions Pty 
Ltd ACN 008800593 t/as 
Elders Real Estate- West 
Coast Central 

2322/2001 Beech SC Discontinued 

Sybil Poignand Ann-Marie Adam 280/2004 Kenner C Discontinued 

Tania Rae Abraham James Bond, Managing 
Director, Trading As 
Central Building & 
Maintenance Pty Ltd 
Airlite Group Of 
Companies 

1373/2003 Harrison C Discontinued 

Tania Sabell Murray Ngaanyatjarra Services 
(Aboriginal Corporation) 

1410/2003 Wood C Dismissed 

Thomas Ward Green Farm Fresh Foodmarket 1454/2003 Wood C Discontinued 

Tracy Catherine Frawley Beilby Corporation Pty 
Ltd 

302/2004 Kenner C Discontinued 

Trevor George Tolliday Trevor Roller Shutters 
(WA) Pty Ltd 

1371/2003 Wood C Discontinued 

Wayne Gates Ningaloo Caravan & 
Holiday Resort 

87/2004 Wood C Dismissed 

William Hayward Griffin Coal Mining 
Company Pty Ltd 

100/2004 Kenner C Dismissed 

William Lawrence Amos Global Supervison & 
Management Pty Ltd 

1028/2003 Wood C Discontinued 

William Richard Doddemead Transfield Services Pty 
Ltd 

176/2003 Wood C Discontinued 

Zenya Holden Carnarvon Hotel 296/2004 Wood C Discontinued 

 

CONFERENCES—Matters arising out of— 
2001 WAIRC 02612 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE BREWERIES AND BOTTLEYARDS EMPLOYEES' INDUSTRIAL UNION OF WORKERS 

OF WESTERN AUSTRALIA 
APPLICANT 

 -v- 
KIRIN AUSTRALIA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DELIVERED FRIDAY, 20 APRIL 2001 
FILE NO/S C 64 OF 2000 
CITATION NO. 2001 WAIRC 02612 
 
 
Result Consent Agreement 
Representation 
Applicant Mr R Murphy 
Respondent Mr S Heathcote 
 
 

Order 
HAVING heard Mr R Murphy on behalf of the Breweries and Bottleyards Employees’ Industrial Union of Workers of Western 
Australia and Mr S Heathcote on behalf of Kirin Australia Pty Ltd, the Commission, pursuant to the powers conferred on it under 
section 44(8) of the Industrial Relations Act, 1979, and by consent, hereby orders: 

THAT the agreement made between the parties as per Schedule A entitled the Kirin Australia (Fitters’) Enterprise Agreement 
2000 be given effect from the date hereof. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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SCHEDULE A 

KIRIN AUSTRALIA (FITTERS') ENTERPRISE AGREEMENT 2000 
BETWEEN: 
THE BREWERIES AND BOTTLEYARDS EMPLOYEES' INDUSTRIAL UNION OF 
WORKERS OF WESTERN AUSTRALIA 

APPLICANT 
AND 
KIRIN AUSTRALIA PTY LTD 

RESPONDENT 
 
 
1. TITLE 
 This Agreement shall be known as the “Kirin Australia (Fitters') Enterprise Agreement 2000” (“the Agreement”). 
2. AREA AND SCOPE 
2.1 The Agreement shall apply to Kirin Australia Pty Ltd (“Kirin”) in respect of its maintenance employees engaged in the 

State of Western Australia and to those maintenance employees so engaged. 
2.2 Subject to subclause 2.3 the Agreement replaces and supersedes all prior agreements and arrangements between the 

parties. 
2.3 The conditions of the Agreement are to be read in conjunction with the conditions of the Malting Industry Award.  The 

conditions within the Agreement have priority over the conditions within the Award.  Where the Agreement is silent the 
conditions within the Award are adopted and apply to all persons covered by the Agreement. 

3. PARTIES BOUND 
The following parties are bound by the Agreement: 
• Kirin Australia Pty Ltd of 47 McDowell Street, Welshpool; and 
• The Breweries and Bottleyards Employees’ Industrial Union of Workers of Western Australia ("the Union") of Unit 

11, 64 Bannister Road, Canning Vale. 
4. ARRANGEMENT 

1 Title 
2 Area and scope 
3 Parties bound 
4 Arrangement 
5 Date and period of operation 
6 Definitions and Interpretation 
7 Call-out 
8 Lunch intervals 
9 Annual leave 
10 Working hours 
11 Overtime 
12 Public holidays 
13 Protective clothing 
14 Salary 
15 Superannuation 
16 Long service leave bonus 
17 Dispute settlement procedure 

5. DATE AND PERIOD OF OPERATION 
5.1 The Agreement shall have effect from 20 April 2001 and remain in force until 11 August 2001. 
5.2 The parties agree there will be no extra claims during the life of the Agreement unless consistent with the Agreement and 

applicable State Wage Decisions and principles. 
5.3 The parties will meet to review the Agreement at least 90 days prior to its expiry and to discuss the possibility of making 

an industrial or workplace agreement. 
6. DEFINITIONS AND INTERPRETATION 
6.1 “Call-out” means a request from Kirin for an employee to attend for work to deal with a serious operational situation. 
6.2 A reference to an employee's hourly rate means the amount of the annual salary applicable to an employee’s classification 

of work divided by 1952.14. 
6.3 “Month” means a calendar month. 
6.4 “Ordinary Time Earnings” has the same meaning as that expression has in the Superannuation Guarantee Administration 

Act 1992 (Cth). 
6.5 "Shutdown" means the period of up to 5 weeks commencing from the last wetting and ending on the first kilning, to 

facilitate the performance of plant maintenance activities. 
6.6 “Week” means seven consecutive calendar days. 
7. CALL-OUT 
7.1 An employee who attends for work in response to a Call-out shall be paid $50.00 plus applicable overtime for all time 

worked in responding to the Call-out. 
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7.2 There is no minimum number of Call-out hours for which overtime must be paid. 
7.3 Travelling time required to respond to a Call-out is not time worked. 
8. LUNCH INTERVALS 
8.1 Subject to clause 8.2, a lunch interval of 30 minutes duration shall be taken at a time agreed between the parties between 

11.00am and 2.00pm. 
8.2 Employees who are required to commence duties earlier than 7.00am shall commence their lunch interval not later than 

12.00 noon. 
8.3 Lunch intervals shall be counted as time worked. 
8.4 Employees may be required to attend to machinery breakdown, alarms or other serious operational situations that arise 

during their lunch interval. 
9. ANNUAL LEAVE 
9.1 Kirin will grant an employee who has completed 12 months’ service, 144 hours (equivalent to 2 fortnights) annual leave 

per annum. 
9.2 Kirin will consult with its employees and the Union to work out acceptable annual leave rostering. 
10. WORKING HOURS 
10.1 The ordinary hours of work consist of: 

(a) 72 hours in each fortnight; and 
(b) up to 75 hours during shutdown. 

10.2 The ordinary hours referred to in subclause 10.1(a) may only be worked on Monday to Friday inclusive and subject to the 
following limitations: 
(a) an employee may not be rostered for more than 9 days in a fortnightly cycle; 
(b) an employee may not be rostered for less than 6 hours or more than 12 hours on any day; 
(c) ordinary hours must be worked between 6.00am and 6.00pm. 

10.3 The ordinary hours referred to in subclause 10.1(b) may be worked at any time except on public holidays. 
10.4 Kirin will create a fortnightly roster setting out starting and finishing times for each employee.  Once the roster is posted 

it may only be changed by: 
(a) Kirin giving 7 days notice; 
(b) by agreement between Kirin and the employees affected; or 
(c) Kirin in an emergency with 24 hours notice. 

11. OVERTIME 
11.1 All work performed outside the rostered hours of duty, or outside the limitations on ordinary hours set out in clause 10, or 

both, is overtime. 
11.2 Subject to clause 11.3, overtime shall be paid for at the rate of time and a half for the first two hours and double time 

thereafter. 
11.3 Overtime worked on a Saturday, Sunday or Public Holiday shall be paid for at the rate of double time. 
12. PUBLIC HOLIDAYS 
(1) The following days shall be observed as holidays without deduction of pay: 

New Year’s Day, Australia Day, Labour Day, Good Friday, Easter Monday, Anzac Day, State Foundation Day, 
Sovereign’s Birthday, Christmas Day and Boxing Day. 

(2) Where work is performed on any of the above holidays, payment in addition to the day's pay shall be at double time with 
a four hour minimum. 

(3) If a leisure day falls on a public holiday as defined in this award and no work is performed, the employee shall be paid for 
such public holiday at ordinary pay.  In such a case the employer shall allow the employee another leisure day to be 
substituted for the leisure day which fell on the public holiday but no payment shall be made for that substituted day 
unless worked.  Such substituted leisure day shall be observed during the ordinary fortnight during which the said public 
holiday was observed, or the subsequent or preceding fortnight. 

13. PROTECTIVE CLOTHING 
13.1 An employee who has completed an initial 3 month’s service to Kirin’s satisfaction will be supplied with the following 

items of protective clothing at Kirin's cost: 
(a) five shirts; 
(b) three trouser or shorts sets; 
(c) two tee shirts or singlets; 
(d) two pullovers; 
(e) one jacket; 
(f) one pair of overalls; and 
(g) two pairs of socks. 

13.2 All clothing apart from socks will be embroidered with Kirin's name. 
13.3 The items of protective clothing referred to in clause 13.1 will be replaced after reasonable wear and tear except socks 

which will be replaced at two pairs per year. 
13.4 All clothing and footwear will be at a quality and cost as decided by Kirin management. 
13.5 Wet weather protective clothing will be provided to employees working in wet weather conditions.  Such protective 

clothing is to remain Kirin's property. 
13.6 The employee must launder all issued clothing at his or her own cost, except for clothing provided under clause 13.5. 
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14. SALARY 
14.1 Kirin will pay each employee an annual salary of $43,600.00 (forty three thousand six hundred dollars).  This salary 

includes payment for: 
(a) all ordinary hours of work; 
(b) all allowances, bonuses and loadings; 
but does not include: 
(a) the once-off Long Service Leave bonus set out in clause 16; 
(b) overtime payments; and 
(c) superannuation contributions required by law. 

14.2 The salary will be paid in equal fortnightly instalments. 
14.3 The salary set out in clause 14.1 will be applied from 11 August 2000 or the employee’s commencement date, whichever 

is the later. 
14.4 The salary set out in clause 14.1 will be considered during the review of the terms and conditions of, and negotiations for, 

a successor to the Agreement.  Factors to be considered during the review will include but not be limited to: 
(a) movements in the Perth Consumer Price Index published by the Australian Bureau of Statistics; 
(b) Kirin’s profitability; and 
(c) the nexus between conditions of employment at Kirin and the general community. 

15. SUPERANNUATION 
Kirin will pay superannuation contributions based on each employee’s Ordinary Time Earnings in accordance with the 
minimum requirements of the Superannuation Guarantee Administration Act 1992 (Cth). 

16 LONG SERVICE LEAVE BONUS  
Each employee who was employed prior to the commencement of the Agreement will receive a one off payment of 
$300.00. 

17. DISPUTE SETTLEMENT PROCEDURE 
17.1 In the event of a dispute or grievance arising, the following steps will be taken: 

(a) The employee will discuss the matter with the appropriate supervisor and endeavour to resolve the issue. 
(b) If the matter remains unresolved the employee will discuss it with the Plant Manager and the Supervisor and 

endeavour to resolve the issue. 
(c) If the matter remains unresolved the employee will discuss it with a member of Kirin’s executive staff who 

shall endeavour to resolve the issue. 
(d) If the matter remains unresolved either party may formally declare the existence of a dispute and shall notify 

the other party in writing of the details of the dispute. 
(e) If the matter remains unresolved either party may put it to the Commission for conciliation and/or arbitration. 

17.2 Either party may be represented in any discussions by their choice of representative.  Each party will bear its own 
representation costs. 

17.3 A party who is required to participate in discussions in accordance with clauses 17.1(b) and/or (c) must be given 
reasonable notice of the requirement to hold discussions. 

17.4 Discussions to be conducted in accordance with clauses 17.1(b) and/or (c) will occur without unnecessary delay. 
17.5 Kirin or the employee or employees may delay the commencement of discussions for up to 24 hours if their representative 

is unavailable to participate in those discussions.  The unavailability of a representative will not delay the conduct of 
discussions for more than 24 hours. 

17.6 For the purposes of this clause 17, written notification may be by letter, telex, telegram or facsimile transmission. 

 

2004 WAIRC 11491 
TERMINATION OF EMPLOYMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HOSPITAL SALARIED OFFICERS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF 

WORKERS) 
APPLICANT 

 -v- 
 ANGLICAN HOMES (INC) 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 18 MAY 2004 
FILE NO. C 30 OF 2004 
CITATION NO. 2004 WAIRC 11491 
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Catchwords Industrial Law (WA) agent not registered pursuant to s 112A – Industrial Relations Act 1979 (WA), 
ss 31 and 112A – Legal Practice Act 2003 (WA) ss 4, 123 and 124. 

Result Declaration made.  Agent not entitled to appear as agent for the Applicant for the purposes of s 31 of 
the Industrial Relations Act. 

Representation 
Applicant Mr M Swinbourn (as agent)(by way of written submissions) 
Respondent Mr J Auerbach (of counsel)(by way of written submissions) 
 
 

Reasons for Decision 
1 This is an Application by the Hospital Salaried Officers Association of Western Australia (Union of Workers) ("the Union") 

pursuant to s 44 of the Industrial Relations Act 1979 ("the Act").  The Respondent is a company engaged in the provision of 
care for aged residents.  The Respondent employed Ms Sarah Coffey as an Occupational Therapy Assistant in 
September 1999.  Ms Coffey is eligible to be a member of the Union.  On 4 December 2003, Ms Coffey's employment was 
terminated.  The Union seeks the Commission's assistance in resolving this dispute and seeks an Order that Ms Coffey be re-
employed without loss of pay, conditions or continuity of employment. 

2 The matter the subject of this Application was also the subject of Application C 270 of 2003 by the Australian Liquor, 
Hospitality and Miscellaneous Workers Union, Western Australian Branch ("ALHMWU").  In that matter the Respondent 
contended that the ALHMWU does not have constitutional coverage of Ms Coffey.  After the issue was raised by the 
Respondent, the ALHMWU filed a Notice of Discontinuance of Application C 270 of 2003 and the Commission closed that 
file on 13 February 2004.   

3 On 2 March 2004, the Chamber of Commerce and Industry of Western Australia wrote to the Commission on behalf of the 
Respondent advising that the Respondent had noted that the Applicant in this matter had signed a warrant for Matthew Dean 
Swinbourn to appear as agent.  The Respondent informed the Commission that it objects to Mr Swinbourn acting on behalf of 
the Union on the basis he is not entitled to appear as agent for the Union as he is not an officer of the Union nor is he a 
registered industrial agent or a solicitor.  The Commission requested the parties to file written submissions in relation to this 
issue.   

The Union's Submissions and Evidence 
4 In an affidavit Mr  Swinbourn states as follows: 

"1. I am an employee of the Australian Liquor Hospitality and Miscellaneous Workers Union, Western Australian 
Branch ('ALHMWU'). 

2. I perform the duties of an Industrial Officer, which includes appearing on behalf of the ALHMWU and 
providing advice to members in relation to industrial matters. 

3. A condition of my employment is that I do not provide service to any other employer. 
4. I am not registered as an industrial agent in accordance with section 112A of the Industrial Relations Act 1979. 
5. I am not an employee or an officer of the Hospital Salaried Officers Association of Western Australia (Union of 

Workers) ('HSOA'). 
6. I am not a legal practioner [sic]. 
7. I do not carry on business as an industrial agent. 
8. On 4 February 2004 I filed a Warrant to Appear as Agent in the Registry of the Western Australian Industrial 

Relations Commission ('WAIRC') for the HSOA in the abovementioned proceedings. 
9. My appearance as agent for the HSOA arises solely through the course of my employment with the ALHMWU. 
10. I will not receive any remuneration or reward from the HSOA from [sic] my appearance for them in the 

abovementioned proceedings. 
11. I have appeared in proceedings before the WAIRC once in a private capacity as an agent for a member of my 

family. 
12. I did not receive any remuneration or reward for the abovementioned appearance. 
13. Other than the abovementioned appearance I have never appeared before the WAIRC in any capacity other than 

through my employment with the ALHMWU." 
5 The Union says that Mr Swinbourn is entitled to appear as an agent on behalf of the Union pursuant to s 31(1)(b) of the Act.  It 

submits the term "agent" in s 31(1)(b) of the Act, means a person with the authority to create or affect legal relations between a 
principal and third parties (see The Australian Concise Oxford Dictionary of Current English, Third Ed (1997) Moore, B (ed), 
Oxford University Press; South Melbourne at page 25 and Butterworths Concise Australian Legal Dictionary, Second Ed 
(1998) Nygh, P E, Butt, P J (Eds), Butterworths; Chatswood at page 17).   

6 Pursuant to reg 88 of the Industrial Relations Commission Regulations 1985 ("the Regulations") the Union says it has properly 
appointed Mr Swinbourn as an agent by completing a Form 27.  This prescribed form regulates the manner in which 
authorisation can be given to an agent to appear in the Commission under s 31(1)(b) of the Act.   

7 Section 112A provides: 
"(1) In this section a reference to carrying on business as an industrial agent is a reference to carrying on business as 

a person who does either or both of the following —  
(a) appears as an agent under section 31, 81E or 91; 
(b) provides advice or other services in relation to industrial matters. 

(1a) Despite subsection (1), a reference to carrying on business as an industrial agent does not include —  
(a) carrying on business by an organisation, the Council, the Chamber or the Mines and Metals 

Association; 
(b) carrying on business as a person who acts as a bargaining agent within the meaning of section 42B(4); 

or 
 (c) carrying on business as a person who —  
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(i) appears in proceedings as provided by section 97WJ; or 
(ii) provides advice or other services in relation to industrial matters, in the capacity of a 

bargaining agent under section 97UJ. 
(2) Except as provided under this section a person who, not being an industrial agent registered under this section or 

a legal practitioner, in any way carries on business as an industrial agent, or holds himself out as carrying on 
business as an industrial agent, commits an offence. 
Penalty: $2 000. 

(3) For the purposes of section 123(3)(c) of the Legal Practice Act 2003 a person who is —  
(a) registered under this section; 
(b) acting under a contract of employment for a person who is registered under this section; or 
(c) an employee or officer of any organisation, the Council, the Chamber, the Mines and Metals 

Association, or a prescribed body or class of body, acting on behalf of that body, 
is authorised to —  
(d) appear for a party, person or body under section 31, 81E or 91; and 
(e) provide advice and other services in relation to industrial matters. 

(4) A person shall not be registered under this section unless that person can demonstrate that that person has 
professional indemnity insurance, or has sufficient material resources, of a prescribed kind to provide 
professional indemnity. 

(5) Regulations made by the Governor are to —  
(a) provide for a scheme of registration of persons for the purposes of this section and the procedure for 

obtaining registration; 
(b) prescribe a code of conduct for persons registered under this section; 
(c) prescribe the circumstances in which, and the procedures by which, a person may be disqualified from 

obtaining registration, or registration may be cancelled;  
(d) provide for appeals to the Full Bench from disqualification or cancellation of registration; and 
(e) prescribe any matter or thing which is authorised or required to be prescribed for the purposes of this 

section." 
8 The Union submits that Mr Swinbourn does not carry out, nor does he hold himself out as carrying on the business of an 

industrial agent, so he is not required to be registered under s 112A of the Act.  The Union contends that carrying on business 
as an industrial agent has two parts.  The first, is appearing as an agent under ss 31, 81E or 91 and the second, is to provide 
advice or other services in relation to industrial matters.  The Union says that the basis of Mr Swinbourn's agency for the Union 
is solely in his capacity as an official of the ALHMWU.  The ALHMWU is an organisation registered under the Act and as 
such, is not considered to be carrying on business as an industrial agent.  Accordingly, it is argued that Mr Swinbourn is 
therefore not required to be registered as an industrial agent because the ALHMWU is not required to be registered.  Further, 
the Union contends that it is not the intention of s 112A to preclude organisations from representing each other.  In particular, 
s 112A(3) explicitly authorises employees and officers of the organisation to appear for a party, person or body under ss 31, 
81(E) or 91 and provide advice on industrial matters.  Accordingly, it is argued it can not be held that this only entitles 
employees and officers of the Union to represent the interests of the organisation to which they are a part.   

Respondent's Submissions 
9 The Respondent contends that where a person appears as an agent pursuant to s 31 of the Act and/or provides advice or other 

services in relation to industrial matters and they "carry on business" or "holds themself out as carrying on business" they are 
required to be registered as an industrial agent within the meaning of s 112A. 

10 There is no provision in the Act which allows a person, who is not registered under s 112A of the Act but, who is otherwise 
carrying on business as an industrial agent, to appear in proceedings in the Commission (Volkofsky v Clough Engineering 
Limited [2004] WAIRC 10949 at [8]). 

11 Section 112A(1) of the Act excludes from the definition "carrying on business" any business carried on by an organisation.  
This means no more than the Union, through its officers, is entitled to appear as an agent and provide advice or other services 
in relation to industrial matters without being required to register as an industrial agent.   

12 The Respondent submits that Mr Swinbourn clearly provides advice or other services in relation to industrial matters and 
appears in the Commission on an almost daily basis.  It is contended by the Respondent that the appearance in this case by 
Mr Swinbourn as an agent cannot be classed as a single transaction, such as, an isolated appearance by a person to assist a 
family member.  Further, the definition of "carrying on business" does not require an element of remuneration, profit or 
reward.  Mr Swinbourn clearly derives his income from his activities as a prosecutions officer employed by the ALHMWU.   

13 It is also contended that the purpose of s 112A is to enable the Commission to establish and exercise some control over 
industrial agents to ensure their proper conduct.  In particular, s 112A provides that an industrial agent cannot be registered 
unless they have professional indemnity insurance or sufficient material resources of a prescribed kind to provide professional 
indemnity.  It is submitted that Mr Swinbourn does not have the benefit of professional indemnity insurance if he is allowed to 
represent the Union as he is neither an officer nor an employee of the Union, nor is he performing work for his employer, the 
ALHMWU, which would entitle him to rely on the principles of vicarious liability.  Further, it is said that the Regulations 
made under s 112A are designed to prevent persons holding themselves out or acting as industrial agents, who are not 
regulated or registered subject to a code of conduct or do not have professional indemnity insurance (Jeakings and Another v 
State School Teachers Union of WA and Others (1998) 78 WAIG 1139 at 1141).  Furthermore, it is argued, to allow 
Mr Swinbourn to appear on behalf of the Union in this matter would defeat the valid objection raised by the Respondent in 
Application C 270 of 2003 that the ALHMWU has no standing. 

Conclusion 
14 By having filed the prescribed form to appoint an agent, is the Union entitled to appoint Mr Swinbourn to appear on its behalf 

when Mr Swinbourn is not an officer or employee of the Union or a registered industrial agent?   
15 It can be inferred from Mr Swinbourn's affidavit that he is authorised by his employer to act as an agent on behalf of the Union 

in this matter.  In the warrant filed by the Union and signed by the secretary of the Union, the warrant simply states that 
Matthew Dean Swinbourn is hereby authorised to appear and act on behalf of the Union as agent in the abovementioned 
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proceedings.  Consequently, it appears on the face of the warrant that Mr Swinbourn is authorised to appear in his personal 
capacity and not as an officer of the ALHMWU.  The ALHMWU is not a party to these proceedings.  Accordingly, 
s 112A(1a)(a) of the Act does not apply.  That provision provides that a reference to carrying on business as an industrial agent 
does not include carrying on business by an organisation.  Insofar as that provision applies to the ALHMWU, it does not apply 
in this case, as there is no appearance by the ALHMWU in this matter.   

16 In Jeakings v State School Teachers Union of WA (op cit at 1141) his Honour held: 
"In my opinion, the Act, through s 112A, provides a context where it is clear that carrying on business is not restricted to 
carrying on business as a commercial enterprise or even for profit; rather the phrase denotes the idea that some person, 
body or organisation is engaged in activity.  That activity in s 112A is the activity of an industrial agent.  I have already 
said that carrying on business for profit or reward is not essential for the correct definition of that phrase.  I say that 
because the section provides for registration by the section itself and by the regulations of the conduct of matters in the 
Commission and the provision of services and advice in relation to industrial matters." 

17 His Honour then went on to say, "In the context the s 112A, it is clear that persons who carry on continuous or repeated 
activities, by way of appearing and/or advising and giving other services, as prescribed by s 112A, are carrying on a business 
as such."  It cannot be said that Mr Swinbourn is in this case appearing as part of a continuous or repeated activity as an 
industrial agent, as he usually only appears as an agent under s 31 or provides advice in relation to industrial matters as an 
officer of the ALHMWU and he acts on behalf of that body.     

18 In Jeakings v State School Teachers Union of WA (op cit), the person who sought to appear as agent was not being paid a fee 
for his service.  In this matter Mr Swinbourn is a paid employee of the ALHMWU.  I infer from the Union's submissions and 
his affidavit that he is to be paid for his services in this matter because in the Union's written submissions, it is said that the 
basis of Mr Swinbourn's agency for the Union is solely in his capacity as an official of the ALHMWU.   

19 In Jeakings v State School Teachers Union of WA (op cit) his Honour did not specifically consider the provisions of s 112A(3) 
of the Act and s 123(3)(c) and the provisions that preceded s 124 of the Legal Practice Act 2003. 

20 Section 112A(3) provides that for the purposes of s 123(3)(c) of the Legal Practice Act: 
(a) a person who is registered under this section; 
(b) acting under a contract of employment for a person who is registered under this section; or  
(c) officer of any organisation acting on behalf of that body, 
is authorised to appear for a party, person or body under s 31 and provide advice or other services in relation to industrial 
matters. 

21 Section 123(1) of the Legal Practice Act provides that a person must not engage in legal practice unless the person is a 
certificated practitioner.  Section 123(3)(c) provides that nothing in subsection (1) is to be construed as preventing a person 
from appearing for a person before a court, or providing advice or other services, if that appearance or the provision of that 
advice or service, is authorised by a written law.  Under s 124(3) of the Legal Practice Act, it is a defence to a charge under 
s 123(1) in respect of the doing of work to show that the person who did the work has not directly or indirectly been paid or 
remunerated or promised or expected pay or remuneration for the work so done (the "unpaid work").   Under s 124(4) of the 
Legal Practice Act it is provided that subsection (3) does not apply if the person directly or indirectly receives, expects, or is 
promised, pay or remuneration for or in respect of other work or services relating to, connected or rising out of the same 
transaction or subject matter as that to which the unpaid work relates. 

22 Legal practice is defined in s 4 of the Legal Practice Act.  Section 4(b) provides, a person engages in legal practice if the 
person directly or indirectly performs or carries out or is engaged in any work in connection with the administration of law.  
Appearing as an agent under s 31 of the Act in my view comes within the definition of engaging in legal practice.  
Consequently, the provisions of the Legal Practice Act prohibit a person from engaging in legal practice, where a person is 
paid for engaging in legal practice and that person is not a legal practitioner and is not otherwise authorised by a written law to 
do so. 

23 It is clear that Mr Swinbourn cannot be said to be authorised by s 112A(3) to engage in legal practice because s 112A(3)(c) 
only enables him to appear under s 31 as an officer of the ALHMWU and not to act on behalf of the Union in this matter.  It is 
my view, s 112A(1), (2) and (3) must be read together.  Clearly in this matter, Mr Swinbourn has been authorised by the Union 
to appear as an agent under s 31 and in doing so, it is anticipated that he will provide advice or other services in relation to 
industrial matters, so as to bring him within s 112A(1)(a) and (b).  In my view, if a person's activities come within s 112A(1)(a) 
and (b), they are deemed to be carrying on business as an industrial agent unless they are exempted by the provision of 
s 112A(1a) and (3).  In this case, the circumstances of this matter do not come within either of these exemptions. 

24 If Mr Swinbourn was not being paid directly or indirectly for this work I would have formed a different view.  Further, my 
decision in this matter does not deal with the situation whereby an employee or an officer of an organisation appear on behalf 
of their employer in a matter, who also has a warrant to appear on behalf of another organisation in the same matter. 

25 In light of these reasons, I will make an order that Matthew Dean Swinbourn is not entitled to appear as agent for the Applicant 
Union for the purposes of s 31 of the Act. 
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Result Declaration made 
Representation 
Applicant Mr M Swinbourn (as agent)(by way of written submissions) 
Respondent Mr J Auerbach (of counsel)(by way of written submissions) 
 
 

Declaration 
HAVING heard Mr M Swinbourn as agent on behalf of the Applicant and Mr J Auerbach of counsel on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby: 

DECLARES that Matthew Dean Swinbourn is not entitled to appear as agent for the Hospital Salaried Officers 
Association of Western Australia (Union of Workers). 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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Representation 
Applicant Mr D. Schapper (of Counsel) appeared for the Applicant 
Respondent Mr A.D. Lucev (of Counsel) and with him Mr R. Curry (of Counsel) appeared for the Respondent 
 
 

Reasons for Decision 
Introduction 
1 The Commission, otherwise constituted, held a conference on 5th November 2003 pursuant to s.44 of the Industrial Relations 

Act, 1979 (the Act) in an attempt to resolve a dispute between The Construction, Forestry, Mining and Energy Union of 
Workers (the Union) and BHP Billiton Iron Ore Pty Ltd (BHP Billiton).  The conference was unsuccessful in resolving the 
dispute over the alleged unfair dismissal on 28th October 2003 of a member of the Union, Mr Ian Burtenshaw. 

2 As the dispute had not been resolved the Commission used the discretion conferred on it by s.44(9) of the Act to refer the 
matter for hearing and determination.  It described the dispute between the parties in the schedule to the Memorandum in the 
following terms: 

“THE APPLICANT 
The applicant union contends that its member, Mr Ian Burtenshaw, was dismissed unfairly on 28 October 2003.  
The applicant union seeks an order reinstating its member without loss of entitlements. 
THE RESPONDENT 
The respondent opposes the claim and orders sought.” 

3 In its Decision in CR41 of 2003 and CR99 of 2003 (2004 WAIRC 10611) (Cupak’s case) between the same parties published 
on Tuesday, 3rd February 2004 the Commission, as constituted, dealt with the termination of employment of two other 
employees of BHP Billiton.  In dealing with those applications the Commission reviewed a body of evidence relating to the 
rules and methods of operation of the BHP Billiton railroad system.  In that case the Commission was provided with 
information about the way the railway track is controlled and from that information produced a narrative of relevant facts. 

4 The determination, the subject of this referral, is similarly directed to the track, its systems of control, the automatic train 
protection system, the braking systems of trains and geography and physical aspects of the location of the incident.  For those 
reasons it is appropriate that for purposes of expedition that I rely on parts of the narrative I produced for Cupak’s case, 
supplemented as is necessary with particular data relating to the matter at hand. 
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Technical Data 
5 In the Reasons in Cupak’s case I provided a summary of relevant information concerning the Automatic Train Protection 

system (ATP) which I now include hereunder: 
The Automatic Train Protection System 

8. The ATP is a fail safe track side system working in conjunction with equipment installed in the locomotive so 
arranged that its operation will automatically result in the application of the air brakes to stop or control the speed of 
the train in designated situations should the driver not respond.  The ATP ensures compliance with signals and other 
parameters which are loaded into an onboard computer.  It does this by applying the train air brake system.  A 
screen in the locomotive cabin provides the driver with information on the train’s current speed and a target speed 
to be achieved in the time allowed by the ATP before there is a penalty brake application.  This is called a count 
down and the screen displays a message which tracks the count down to zero.  The penalties are applied in two sets 
of circumstances.  The first is when there is an over speed.  Where the train is not complying with established 
parameters for that part of the line a count down will begin and if the speed is not met within the count down period 
a brake application will be made at the full service application rate.  The second circumstance is protection against a 
signal being accidentally passed at stop.  In this case an emergency application occurs. 

9. If the signal to the ATP computer is lost due to a broken track or lightning strike it will immediately apply an 
emergency penalty.  It calculates in those circumstances that an emergency brake application is necessary and 
makes that application at the emergency rate causing the brake pipe pressure to fall to 0 kPa. 

10. Also displayed to the driver is an end of train monitoring (EOT) device which advises the brake pipe pressure on the 
last car of the train to the lead locomotive.  When the EOT monitor registers a stable 0 kPa the driver knows the 
train has not separated. 

11. Once an emergency penalty is applied a driver has to clear it, he allows the train to stop, advises the train controller 
that it has stopped, the reading from the ATP screen and why the driver believes the penalty was applied.  If the 
train is stopped on a gradient handbrakes are to be applied in accordance with the table in the General Appendix 
which is at hand for the traffic controller.  According to the evidence of Mr Jolly, Supervisor – Rail Transport, if the 
handbrakes are applied in accordance with the table in the General Appendix a train should not move when the air 
brakes are released to recharge the air brake system. 

12. A driver can override an ATP by engaging the override switch.  This will cause the system to override the safety 
parameter which triggered it.  The switch will only work if it is used before the penalty is applied by the ATP.  The 
rules concerning override provide that the train driver first contact the Centralised Traffic Control (CTC) and ask 
for permission.  Having received the verbal authority to override and repeat the authority back, he can apply the 
override switch.  If there are unusual circumstances a driver may apply the override switch without prior authority 
but he must advise the train controller as soon as possible. 

and later in the Reasons 
42. The Automatic Train Protection (ATP) is a continuous fail safe supervisory system.  It operates through an onboard 

computer which contains track data, entry and exit points, track section boundary locations, track section gradient, 
train characteristics, train performance for 6 types of trains and auxiliary programs for testing wheel calibrations and 
other specific functions.  The computer will prevent the locomotive passing a signal at stop, prevent the locomotive 
exceeding current speed limits, check its track location data against location data from the transponders and adjust 
location if necessary. 

43. This is achieved by receiving data from transponders located on the track, odometer information and signal 
information from cab signals and electronic information from the EPIC brake system.  The computer identifies 
current position and calculates alternatives; these calculations allow the computer to determine the correct action to 
take and advice to provide for the driver.  The system, known as the Harmon System, is designed to prevent 
potentially unsafe situations arising.  It protests against passing a signal at stop, excessive speed, gives roll away 
protection, enforces no codes when there is an indication from the track signal generator that there is a break in the 
track and informs the driver when it is unsure of its location.  If the computer fails, power is removed, brakes are 
applied and the train will stop in a bunched form. 

44. The ATP has a driver display unit which describes the target speed, a time or action display, a message display, 
scroll switch and alarm, a select switch and a dimmer switch.  The target speed displays the current speed limit in 
kilometres to an hour in green.  A time to action in a red – 3 character 7 segment LED display, counts down the 
time in seconds until the ATP will take action.  That action can be either a service or penalty application.  The Rules 
(Section 14) make it an offence for the ATP to be overridden.  The isolation switch (also known as the override 
switch) which is located on the back wall of the driver’s left hand control panel under a red flip cover is only to be 
used for restrictive speed situations imposed by a no location or no code fault, or the failure of the system to return 
to normal speed after speed was restricted.  The use of the override switch is to be authorised and recorded by the 
train controller, prior to the operation.  However it may be applied by the driver where the circumstances require 
immediate action.  The driver then shall notify the traffic controller as soon as possible of the action taken and why 
he did so. 

6 To this information I need to add some additional data which I have extracted from the BHP Billiton’s book of documents 
Volume 1, Tab 7 (Exhibit L5(1)).  The ATP continually processes information from various sources which I identified in the 
paragraphs cited above.  The system senses changes in safety parameters, for example if a signal authority is changed it 
immediately determines if it should take any action and what that action should be.  In comparison the driver will only become 
aware of changes in safety parameters by being told by the train controller or seeing a signal.  Of particular relevance to these 
Reasons is the ATP cut out switch. 

7 The cut out switch is located in a recess in a locomotive cab entry way, away from the driver’s workstation.  It is covered by a 
clear perspex cover and is sealed.  The latch is secured with a breakable plastic tag.  Once the tag is broken the cover can be 
opened on its hinges.  A lead seal must then be broken before the driver can access the cut out switch.  The cut out switch itself 
is protected by a flip cover and another wire seal (See Exhibit L5 Tab 5). 

8 The effect of breaking the seal and engaging the switch is that the ability of the ATP to impose a brake penalty application 
when safety parameters are exceeded is removed.  A driver can only engage a cut out switch when the Train Controller’s 
permission is received prior to the event.  The engagement of the switch disables the system and removes the fail safe control 
system which is solely able to enforce signal authority where the driver fails to take sufficient action.  This means that if the 
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driver isolates the ATP by engaging the cut out switch there is exposure to the risk of passing signals at stop or travelling over 
the maximum of 35kph speed when propelling. 

9 The locomotive in use during the events subject of these Reasons was a General Electric Dash 8.  Its design indicates the 
seriousness of the use of the cut out switch by its location in the locomotive entry way as opposed to at the driver’s workstation 
where the ATP shunt switch and temporary override switch are located.  There is also the sealed perspex cover over the recess 
and in addition there is the wire seal with a red flip cover.  There is also a specific requirement in the Rules which require the 
recording of seals being broken and the use of the switch. 

10 There are train control implications that arise from the engagement of the switch.  It thrusts additional responsibility on the 
driver and the Train Controller to take action to limit potential risks.  The driver must ensure that signals are observed and 
interpreted in accordance with their indication and the Train Controller must ensure separation is maintained.  In doing so the 
Train Controller relies upon the driver to obey the signal indications as the supervisory system has been removed. 

11 The ATP system is designed to provide a fail safe system in the circumstances most normally extant that is when the train is 
moving forward.  This means it normally does not allow a train to perform propelling movements.  This is because the signals 
through the transponders and aerials located on the forward bogey of the lead locomotive are interrupted and the ATP does not 
receive codes from track side equipment.  Therefore it displays a no code and enforces a target speed of 0km an hour, in effect 
it stops the locomotive moving at all. 

12 Of course it is necessary from time to time for locomotives to move in reverse, that is propel, and for that purpose the ATP has 
a shunt mode switch located at the driver’s workstation.  The shunt switch has an on state which places the ATP into shunt 
mode and an off state which takes it out of shunt mode.  It is different to the cut out switch.  It is not protected by a perspex 
cover or a wire seal, apart from some locomotives which have a red flip cover to protect from accidental operation (See Exhibit 
L5 Tab 5).  What the shunt mode does allow is movement in reverse subject to a number of conditions and maximum speed 
limit of 35kph.  The Rules provide that the shunt mode switch can only be engaged on authority of the Train Controller and is 
only used when propelling in an area within ATP territory or when required during a shunting manoeuvre to move in a forward 
direction to pass a signal displaying a stop indication.  This movement can only occur with the correct authority in the form of 
a valid CTC order. 

13 The BHP Billiton Pilbara District Railroad Operating Rules–Centralised Traffic Control (the Rules) require that to complete a 
propelling move the train must first be stopped, the driver then obtain permission to activate the ATP shunt switch.  If 
permission is given he then can only proceed in accordance with the signal authority or other valid authority received from the 
Train Controller.  On completing the authorised manoeuvre and only the authorised manoeuvre, the driver must reactivate the 
ATP by taking it out of shunt mode.  If of course the driver has disarmed the system by using the cut off switch the protection 
offered by the ATP when it comes out of shunt mode is removed. 

14 It is clear therefore that the Rules do not validate passing of signals at stop merely because the ATP is no longer operating as 
was the case here. 

15 I also include hereunder those paragraphs from Cupak’s case relating to railroad rules and regulations and central traffic 
control. 

Railroad Rules and Regulations and Central Traffic Control 
24. At the time of both of the incidents, the subject of these proceedings, the BHP Iron Ore – Pilbara District Railroad 

Rules and Regulations 3rd Edition (the Rules) were in force.  The Commission understands that these have been 
replaced since.  The Rules contain two sections, the Railroad Rules and Regulations and the Operational Procedures 
Manual.  The Rules set out the general notices, operating rules, requirements for medical certificates, safety and 
duty of care, signals and their use, shunting rules and regulations, signals and protection.  Important for these 
proceedings are the Central Traffic Control Rules and Regulations.  Rules for Working on or near the track, 
Mainline Train Working, working trains on non-CTC rules, the train order system and rules and regulations for use 
of radio and the ATP system. 

25. The railway system is controlled using CTC which is a system of railroad operation in which the movement of all 
railroad traffic through a designated section of track is directed by signals and switches that are controlled 
electronically from a central point.  The track covered is known as CTC territory.  On the Newman-Hedland rail 
CTC is maintained using a system of electronic signals and switch controls.  On the Yarrie Line the system of 
control, i.e. maintaining of separation between trains on the track, is by use of the train order system.  The train 
order is a written authority issued by a traffic controller authorises the movement of railway vehicles in non CTC 
territory or in CTC territory when there is a system failure.   

26. Section 5 of the Rules relates to signals and their uses.  The standard signals indications are red meaning stop; 
yellow meaning to proceed with caution; green allowing a train to proceed through a switch set for the passage.  
When a train driver leaving a section receives a green signal, according to the rules he would expect to receive a 
green signal to enter the next section or a yellow aspect which would authorise him to proceed but be prepared to 
stop at the next fixed signal.  He would expect that the switch would be set to enable that movement to occur. 

27. A red fixed board indicates by the writing on it that a train shall not pass that board until authorised by the train 
controller. 

28. Under the CTC system the operator of a vehicle on the railway must treat the absence of a fixed signal indication 
where one is normally located as a stop signal.  If a fixed signal is to be varied or supplemented the train controller 
must make sure that it is varied or supplemented by an order in accordance with Regulation 8.3.  If a driver of a 
train is required to stop at a fixed signal the driver shall make sure the train has stopped as close to the signal as 
possible; maintain a clear view and advise the traffic controller that the train has stopped.   

29. On the Newman-Hedland Line trains must obey the visual signals as they present otherwise they must operate in 
accordance with the orders issued by CTC.  The orders are required to be brief and clear and the instructions to 
those who execute them must identify the lead locomotive or railway vehicle number.  The traffic controller must 
ensure that the recipient has a clear understanding of the order.  The recipient is required to repeat back instructions 
received from the traffic controller pronouncing the names of passing locations, terminals and numerals clearly.  As 
the orders are repeated back the traffic controller will underline word for word, numeral for numeral the copy of the 
CTC order held by him.  The order will become a valid authority when acknowledged by the traffic controller as 
correct.   

30. Once it is issued a CTC order cannot be amended and shall remain in effect until fulfilled or cancelled.  Radio is the 
main means by which traffic controllers transmit CTC orders but other forms of communication may be used if 
required.  The crews receiving the CTC orders are required to write them down and repeat the message to traffic 
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controller to verify the content.  A train cannot continue past the place CTC order concludes unless authorised to do 
so by signals or another CTC order. 

31. Before an order is issued to pass a signal at stop, the train crew when requested by the traffic controller shall make 
sure that all switches and frogs are correctly set for the passage of their train.  The traffic controller shall inform the 
crew when the switches and frogs have been correctly set and isolated or clamped for the intended movement.  The 
train controller may authorise a train to pass signals at stop on the written authority of a CTC order that shall be held 
by both the train controller and driver.  There are specific limits to the issue of CTC orders to pass signals at stop; 
these are set out in Rule 8.3.10. 

32. If a signal cannot be cleared because of equipment failure the traffic controller shall issue a CTC order authorising 
the driver to pass that or any other signal affected within the limits of the order and proceed.  If necessary the train 
shall proceed on restricted speed through the block section or sections affected until normal signal authority is 
available.  Once a train passes a signal or stop board without authority the situation should be made known to the 
traffic controller and the train shall immediately be brought to a stand.  The driver or operator shall await 
instructions.  The traffic controller shall be advised by the driver operator when his train has stopped. 

33. When a train is stopped on the main line the driver may not dismount the cabin until the CTC has advised directions 
for making the train safe from moving.  This involves the application of handbrakes.  During the time in which a 
driver is out of the cabin applying handbrakes the train controller must contact the driver every ten minutes by radio 
to ensure his safety. 

34. The system of train separation on the Yarrie to Finucane Island track is different to that used on the Newman to Port 
Hedland track.  As described above the separation is achieved on the Newman line by the signal system using 
electronic signals.  The system used on the Yarrie Line is a full train order system.  Trains cannot move without the 
driver being in possession of a train order issued in the way described above.  The location of a train on the Yarrie 
Line is tracked using the node system.  Each of the nodes contains a transponder which transmits a signal as the 
train passes over it.  Clearance is given from node to node; it is contrary to the rules to proceed through a node 
unless the train driver is authorised to do so.  The node system is ancillary to the CTC order system, which is the 
paramount source of authority for movement of a train in non CTC territory. 

16 I also incorporate those summaries of information relating to the train braking system. 
The Train Braking System 

35. The General Appendix to BHP Iron Ore Pilbara District Railroad Rules and Regulations provides information 
relating to the definitions and functions of equipment.  Trains use an airbrake system which consists of a series of 
mechanisms and components necessary to formulate a pneumatic brake for retarding or stopping the locomotive and 
individual cars of a train.  The system consists of air compressors, control valves, piping brake cylinders and brake 
rigging. 

36. Air compressors are located on all locomotives for the purpose of supplying compressed air to the braking system 
and other air operated devices.  The air is supplied to the individual cars of the train through a brake pipe and the 
pressure in the reservoirs in each of the cars is maintained by the compressor.  The higher the air pressure in each 
individual car reservoir the more potential ‘stopping power’ is stored.  There is an automatic brake valve in the 
locomotive that provides control of the train brakes.  The automatic brake valve enables the driver to draw air from 
the brake pipe in a controlled manner thus setting the brakes throughout the train. 

37. This is achieved through a cylinder with a piston and rod located on each car and locomotive operated by directing 
compressed air from the vehicle’s own reservoir to the piston, forcing it outward.  This outward force is transmitted 
through the brake rigging to the brake shoes and applies them to the car wheels.  When the compressed air is 
exhausted from the cylinder the piston returns to its normal position by releasing a spring coiled around the piston 
rod within the cylinder. 

38. Braking can be initiated in a number of ways.  A service application occurs when the brake pipe is exhausted at a 
service rate to apply the train brakes.  This may be done in one movement or a series of brake pipe pressure 
reductions controlled by the driver through positional changes in the automatic brake handle on the locomotive. 

39. Another type of application is emergency brake application, which is a rapid heavy exhausting of air pressure from 
the brake pipe, which exceeds the service rate of reduction, and trips the brake pipe vent valves at each car.  This 
ensures the quick propagation of the emergency application throughout the train.  A rapid loss of air pressure can be 
caused intentionally by opening any valve connected to the brake pipe or unintentionally by the train parting, a burst 
air hose, or other sources.  There needs to be a minimum of approximately 210 kPa in the brake pipe to initiate an 
emergency application. 

40. There is a valve attached to the brake system of a car which responds to the emergency reduction of the brake 
pressure by locally venting the brake pipe at each vehicle to atmosphere thus serially propagating emergency 
applications throughout the train.  On the ore cars the brake pipe vent valve is held open on each car by air from the 
quick action chamber and will seat only after that chamber is exhausted, usually after 60-70 seconds.  This makes 
immediate recovery from an emergency brake application impossible.  Until such time as the brake pipe vent valve 
seats, the brake pipe has a direct connection to atmosphere and the pressure in the brake pipe will remain at zero. 

41. Finally, dynamic braking.  This is an electrical means used to convert some of the power developed by converting 
the momentum of the moving locomotive or consist into a retarding force.  The traction motors on the locomotive, 
geared to the axles, are rotating when the train is moving.  When using the dynamic brake, electric circuits are set 
up which change the traction motors into generators.  Since it takes power to rotate a generator this action retards 
the speed of the train.  The power generated by the traction motors is fed to resistor grids and dissipated to 
atmosphere as heat.  The dynamic brake produces a braking effect similar to an independent brake and the load 
indicating meter serves to show how much amperage each motor is developing.  The higher the amperage the more 
retarding force is being generated. 

17 BHP uses an investigation report system known as Incident Cause Method (ICAM).  An explanation of its structure and 
function appears at paragraph 45 of Cupak’s case which is incorporated hereunder as is information relating to the ability to 
download electronic records which show locomotive operations. 

The ICAM Investigation and Report 
45. BHP uses an investigation system and report system known as ICAM.  The aim of this system is to provide a 

consistent framework for the investigation of accidents.  The investigator is required to identify basic causes and 
contributing factors and to draw key learning experiences from those causes and factors.  The investigation is to be 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1477 
 

conducted by a team and the process is required to be described in the report.  There is to be a detailed description 
of the incident from the persons involved including a description of the incident areas together with the sequence of 
events.  That information is then placed on an ICAM chart.  The next part of the process involves the corrective 
actions to be taken both immediately and later.  The report has appendices which contain witness statements.  
Finally there is a significant incident communication report.  The ICAM procedure was used in both of the incidents 
subject to review in these proceedings.  It was upon the recommendation in the report produced that the decision 
was made to terminate in each case. 
Other information before the Commission 

46. The Commission had other information presented to it in the Books of Documents.  There is a document showing a 
train configuration for both locomotives and a train activity report.  There are the HUUP downloads of detailed 
electronic records which are interpreted by computer applications.  The information particularly relating to the 
descent of the train driven by Mr Cupak from Shaw into Garden was produced as a series of screens, as was 
information relating to the entry of the train driven by Mr Hellmrich into Jimblebar Junction. 

47. There are also a locomotive logs which is a form completed by the driver when he is in control of a locomotive.  
Traffic controllers train control charts have also been produced. 

Radio Communications 
18 The radio, which is used to convey operational information, is the vital communication link with trains on the railroad and is 

the primary means of communication.  All of the instructions that need to be given to drivers relating to train crossings and 
timetabling, speed restrictions, safe working authorities and safety issues effecting the track or passage of the train are 
communicated by radio.   

19 Drivers are required to continue monitor and review information being relayed over the radio system to ensure their own 
safety, as well as to observe general safety requirements on track.  Rule 3.4 requires that all persons working with radios 
[must] ensure that their radio is in working order capable of operating and set to the correct channel[s] for their location.  The 
radio system has 100% coverage of the operations and is operated on a number of radio channels.  Channel 1 provides a full 
system coverage, via repeater stations, for communication between the mainline Train Controller and personnel in the field on 
the main line.  Channel 28 is similarly a full system coverage used for communication between the Goldsworthy Line Train 
Controller and the traffic on the Goldsworthy (Yarri) line.  Channel 32 is a short range channel used for local communications 
for personnel in the field. 

The Scene of the Events 
20 The events the subject of this reference, occurred at the weigh bridge which is located at the Goldsworthy Junction.  Hereunder 

is a diagram of the Goldsworthy Junction track land layout which has been extracted from the General Appendix to the BHP 
Iron Ore Pilbara District Railroad Rules and Regulations. 
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21 The Goldsworthy Junction is located between the 13.6km mark and 5km and 6km mark on the mainline.  It consists of the 

series of turnout switches which enable the Goldsworthy line to cross the mainline and also allow traffic to transfer between 
the lines.  The mainline, including the section running through Goldsworthy Junction and that part of the Goldsworthy line 
which passes through Goldsworthy Junction, are part of CTC territory.  This means that all movements within the Junction are 
controlled by fixed rules and the CTC safe working system.  The two signals relevant to these events are signal GJ1 and GJ2.  
Signal GJ1 is adjacent to the mainline at the 14.38km mark placing it inside the Goldsworthy Junction.  The signal is the 
arrival signal for traffic moving in a south direction on the mainline.  This movement is achieved through a switch connecting 
the section of the Goldsworthy line from Finucane Island to Goldsworthy Junction to the mainline and another switch 
connecting the mainline to the section of the Goldsworthy line running from Goldsworthy Junction to the Yarri.  Signal GJ2 is 
also located within the Goldsworthy Junction adjacent to the mainline at approximately the 14.71km mark and is the arrival 
signal for traffic moving north towards Port Hedland on the mainline through switch 11 and 12.  The diagram shows the 
location of signal TR13.  Signal BGN4, which is not shown on the diagram, is located at the Bing Siding at the 17km mark. 

22 The train which was the subject of these proceedings was a work train and consisted of a single locomotive which had four 
wagons attached to it.  These wagons contained different but known quantities of iron ore.  The purpose of the consist is to be 
used to calibrate the weigh bridge which is located at the 14.56km mark between switches 11 and 12.  The purpose of the 
weigh bridge is to accurately record the tonnage of loaded ore trains.  It is very important piece of apparatus because it is used 
to calculate payment to BHP contractors who load the ore at each of the satellite mines. 

23 The Commission inspected the weigh bridge.  It was described as consisting of a number of sensors attached to the rails which 
sense the weight of each car.  The sensors are connected to two automatic identification readers.  The apparatus is not a 
conventional weigh bridge because it is integrated within the mainline structure.  There are no signals which specifically 
govern its use but it is located in the section of rail between GJ1 and GJ2 which means that those signals necessarily control 
movement over that section of rail and are vital to the control of movement over the weigh bridge.  GJ1 is located 172m from 
the weigh bridge and GJ2 156m.  The evidence is that the weigh bridge calibration is carried out about once a month.   

24 There are two directions of testing, the empty direction which is travelling south towards Newman and the loaded direction 
travelling north towards Pt Hedland.  Testing is conducted in both directions to ensure correct calibration of the weigh bridge.  
There are no specific operating procedures for trains weigh bridge testing.  It is to be conducted in accordance with the Rules 
and in particular in compliance with the signal authorities and the ATP system.  There is no specific provision in the Rules 
which give any relief from the applicable general rules. 

25 A driver of the weigh bridge train has to conduct a number of passes over the sensors commencing at 30kph and increasing by 
5kph per pass until 60kph then decreasing by approximately 5kph per pass to 30kph.  Present in the driver’s cabin is a 
technician from Olstrom, the company which maintains the weigh bridge equipment, who reads results which are 
electronically extracted from the sensors.  The sensors are calibrated using the information obtained. 

26 On inspection it was demonstrated to the Commission that testing was performed in the forward direction with a short hood 
leading.  Depending on the phase of the test the driver is required to turn the train so that it is facing the correct direction.  For 
instance empty testing has to be performed with a locomotive short hood leading towards Newman and wagons trailing.  
Loaded testing is performed with the short hood towards Port Hedland. The train is turned by diverting into the Goldsworthy 
line transfer road past signal TR13 (see diagram) and propelling back onto the mainline between signals GJ7 and GJ8. 

27 The sequence of the test is that the forward movement over the weigh bridge sensors takes place, then it is necessary to propel 
the train back for the next pass.  To do that the driver is required to place the train ATP into shunt mode.  Because there is no 
relief from the Rules the driver is required to contact the Train Controller and obtain permission to use the ATP shunt mode 
switch. 

28 The evidence from Mr Burtenshaw is that he did so on one occasion thinking that it was not necessary to repeat the process on 
each pass. 

29 The Respondent’s view is that the ATP shunt switch must be engaged to allow the driver to complete the required propelling 
movement.  Once the train has passed in a forward direction over the weigh bridge the driver must both have permission from 
the Train Controller to use the shunt switch and a valid order to proceed from GJ1 to GJ2 .  When the propelling movement is 
completed the shunt switch should be placed to the off position.   

The Facts of the Incident  
30 The facts of the incident on the day are uncontroversial and I will summarise them hereunder.  The controversy is that Mr 

Burtenshaw thought he had a ‘one off’ authority to complete the work.  He says so mainly because of a radio communication 
between him and the Train Controller in which he asked the location of any other traffic and soon thereafter how long “We 
have to play out here?”  I will deal with these contentions later.  As for the incident.  Mr Burtenshaw commenced his shift at 
0300 in Port Hedland yard.  At 0600 he was transported to weigh bridge train.  Apparently this is not a sought after job because 
Mr Burtenshaw says Supervisor Hodson said words to the effect “You’ll hate me but I have to send you out on a work train at 
0600”. 

31 Suffice to say Mr Burtenshaw was allocated to the work train which he was required to drive from the Port Hedland yard to 
Goldsworthy Junction to perform weight bridge calibration.  I have indicated the consist of the train was a locomotive and four 
cars, each containing a metered mass of iron ore.  Mr Burtenshaw was accompanied on the footplate by Mr Peter Collins who 
was the Alstrom, communications technician (Alstrom is a technical support contractor to BHP Billiton). 

32 The train departed Port Hedland yard with a short hood leading, trailing the cars.  On arrival at Goldsworthy Junction the train 
was turned to face Port Hedland via the transfer line and positioned between signals GJ7 and GJ8.  After that manoeuvre the 
train was left on the southern side of GJ2 with the locomotive short hood facing towards Port Hedland.  Soon after 0700 Train 
Controller John Matthews cleared signal GJ2 for movement towards Nelson Point.  That is GJ2 was set to green and Mr 
Burtenshaw commenced the first pass at the weigh bridge.  Two minutes later the train had passed GJ1 after traversing the 
weigh bridge and permission was sought by driver Burtenshaw for the train to be placed in the shunt mode.  This permission 
was given by the Train Controller to place the train in the shunt mode and propel back pass GJ1 which was at proceed and GJ2.  
Two minutes later the next pass commenced however this time GJ2 was still red, not having been cleared for the movement, 
and the train passed it.  In the next 30 minutes or so Mr Burtenshaw passed GJ1 and GJ2 on a number of occasions (up to 11 
times) when they were red, that is, displaying a stop aspect. 

33 The Train Controller received a run-by alarm at 0726 this informed him that the weigh bridge train was passing GJ1 and GJ2 at 
stop.  There are some discussions about the delay in the raising of the alarm by the system but it appears the signals were in the 
process of being electronically cleared.  At 0736 and again at 0741 the Train Controller tried to contact the driver of the weigh 
bridge train by radio without success.  Mr Collins was then contacted on his mobile phone by the Train Controller of the Port 
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Hedland yard who asked Mr Collins to advise Mr Burtenshaw to contact the mainline controller.  He did so at 0741 and the 
Train Controller told Mr Burtenshaw to bring his train to a stop.  Mr Burtenshaw asked whether that meant he should complete 
what he was doing, he was told ‘yes’.  Mr Burtenshaw understood that to mean he should complete another pass and he did so 
then brought his train to a stand. 

Investigations 
34 A preliminary investigation was made by Mr Ronald Edwards who is the BHP Billiton Rail Transport Supervisor.  He was told 

that the event was in progress at around 0730 and he instructed that the train be brought to immediate halt.  Mr Edwards says 
he obtained brief details about what had happened from the train control centre.  Mr Matthews told him that the weigh bridge 
train appeared to be passing signals GJ1 and GJ2 at stop on multiple occasions without authority.  The driver had been told to 
stop after completing the current movement, but had not done as requested, he again past GJ2 at stop towards Port Hedland.  
The train eventually came to a stand at 14km mark.  Mr Matthews thought the driver could have been confused about the 
instruction.   

35 Mr Edwards left for Goldsworthy Junction and arrived at 0755.  He made observations about the state of the locomotive 
controls noting that the ATP was in shunt mode and the ATP cut out switch had the safety seal broken.  The cut out switch was 
in the off position and the ATP was not cut out, that is it was operating.  There was an endorsement in the locomotive log book 
that the cut out seal had been broken for tests and that train controller had been notified.  According to Mr Edwards, 
Mr Burtenshaw had responded in the affirmative when he asked him if he knew he had been passing signals without authority.  
In due course after the ATP was removed from a shunt mode the train was moved back to Port Hedland. 

36 Mr Edwards gave evidence about listening to the radio transmissions and preparing for an inquiry into the incident.  He 
reached the preliminary conclusion that the train driven by Mr Burtenshaw had passed signals at stop on eleven occasions after 
initialling complying with signals on two occasions. 

37 Mr Edwards interviewed Mr Matthews again who told him he had received continuous run by alarms and tried to call Mr 
Burtenshaw.  In due course Mr Burtenshaw had rang Mr Matthews and asked what was going on.  Mr Matthews told him that 
he was passing signals at stop to which he replied ‘Oh no, they will hang me’.  Mr Burtenshaw then said that he asked 
permission to enter the shunt mode to which Mr Matthews riposted that this did not give him permission to pass red signals. 

38 Early in the preliminary investigation Mr Burtenshaw insisted that he thought he had permission to conduct the operation in the 
manner that he did.  He also admitted that he had the radio turned down, he claims so he could hear instructions from 
Mr Collins. 

39 The result of Mr Edwards’ labours was the preparation of a Preliminary Incident Cause Method analysis report (ICAM).  
During the process there was a conversation which included Ms Greenhill the BHP Billiton Occupational Health Officer who 
informed the inquirers that in her view there was no external contributive factors, other than the performance of 
Mr Burtenshaw, that had been identified.  That being the case Mr Ireland directed Mr Edwards and Mr John Doritich to 
conduct a disciplinary inquiry into the incident.  That took place on 4th September 2003.  That report was completed and the 
preparation of an ICAM investigation report commenced.  There was a disciplinary inquiry on 5th September 2003, the purpose 
was to confirm the details of the incident and provide Mr Burtenshaw with the opportunity to give any further information and 
explanation for his actions.  Mr Burtenshaw asked for some changes which were made to the report and that certain objections 
be noted. 

40 There was an interview on 9th September 2003 with Mr Peter Collins who was present on the footplate with Mr Burtenshaw 
during the incident.  Mr Collins did not give evidence before the Commission.  It was reported that Mr Collins’ impression of 
Mr Burtenshaw’s demeanour on the day was he seemed to be fine though he had mentioned his pending divorce.  At his initial 
interview Mr Burtenshaw explanation for his actions did not include any reference to emotional issues even though he was 
given the opportunity to mention them.  Mr Burtenshaw was given the ICAM report for his consideration and he raised a 
number of points about it.  He was at that stage indicating that he was under stress, but on the day (3rd September 2003) he had 
indicated he was feeling fine, felt good and was getting on well with Mr Collins.  

41 Mr Edwards had inspected the down loads from ATP and from which he was able to discover, the time when shunt mode was 
activated and the air brake cut out was 0722, this was indicated by the speed line crossing targets without an ATP penalty. 

42 He found from the down loads that there were 12 brake applications in excess of a full service application.  This was indicated 
by the brake pressure pipe falling by more than 192kpa on each of those 12 occasions.  On two occasions there was a pressure 
drop equivalent to an emergency brake application.  On one occasion dynamic brakes were used.  There was also a full service 
application together with the use of the dynamic brake.  This history indicated that the train was being driven to the limit.  On 
six occasions whilst propelling, the train exceeded 35km speed limit, which would have been imposed by the shunt mode, if it 
had been engaged. 

43 The Respondent’s documents also contained the Harmon Industries Ultra View incident log (HUUP log). 
44 On 12th September 2003 there was a disciplinary enquiry outcomes meeting, its purpose was to outline the investigation 

process and the findings of the investigation; the preliminary view was that Mr Burtenshaw should be removed.  The outcomes 
meeting was to provide him with a final opportunity to explain his actions and advise that he could provide a further 
submission.  It was during this time that Mr Burtenshaw made a number of statements to the effect that what had happened was 
a misunderstanding.  He believed he had sole control of the Junction and permission to place the ATP in shunt mode and this 
relieved him of the requirement to obtain permission to cut out the ATP.  He also made statements about his marital situation 
which had come to a head, he said, on 1st September 2003. 

45 Ultimately a recommendation was made for dismissal and a Memorandum of Recommendation was prepared.  On 14th 
September 2003, prior to the finalisation of the recommendation, a letter received from Mr Burtenshaw that identified matters 
he wanted to have considered.  Having considered the letter, the inquirers were not moved because they say that it did not 
contain any new information which would change the preliminary conclusion of the disciplinary enquiry.  In particular the 
claim by Mr Burtenshaw that his emotional state played a critical role in the incident was not believable because there was no 
mention of it either in his verbal statements at the time of the incident or in his handwritten statement.  Instead the statement 
identified his mistaken belief he had the ‘run of the Junction’ and permission to cut out the ATP.  On top of that he said he felt 
fine on the day.  During the safety inquiry he was given ample opportunity to mention emotional issues to Ms Greenhill but did 
not do so.  Mr Collins confirmed that Mr Burtenshaw seemed to be fine on the day and in any event he had presented himself 
for work as being in a fit and proper state for duty. 

46 A disciplinary recommendation was made and discussed on 28th October 2002.  The complete investigation process was 
reviewed at that time and disciplinary recommendations created.  The recommendation consisted of a review of the process, 
the findings and a disciplinary recommendation (see Exhibit L5(2) Tabs 47, 48 and 49). 
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Burtenshaw’s contentions 
47 Mr Burtenshaw has given the evidence which he says should throw a different light upon the events.  While admitting that he 

broke the Rules he asserts there were pervasive underlying reasons for that.  
48 Mr Burtenshaw has been a locomotive driver since 1978 and a member of the Union for approximately 12 years.  He had been 

a Union delegate until 2003 when he resigned because of circumstances in his personal life.  He had been classified as a driver 
coordinator but was not appointed to a staff position when those positions were offered in 2003.  Instead of being made 
redundant he chose to be demoted to a mainline driver.  There is litigation on foot concerning his failure to be appointed as a 
staff coordinator. 

49 His resignation from the Union was intertwined with personal problems he had over a period of two years which had come to a 
head in 2003.  He also experienced difficulties with his marital situation which he says had a devastating affect to him and 
which culminated in his wife leaving him on Sunday, 1st September 2003.  He was rostered to work on Monday 2nd September 
2003 but due to his emotional state he booked off but he did present for work on 3rd September 2003. 

50 His recollection of the events at Goldsworthy Junction is not dissimilar to the factual matrix which has been described earlier 
in these Reasons for Decision.  A fundamental difference is he says that he sought and received permission from train control 
to put the ATP into shunt mode for the calibration runs.  He then commenced the passes and because each pass involved 
passing over weigh bridge at increasing speed he had to set back further and the train took a longer distance to stop.  On some 
of the passes the train required to be driven at speeds greater than 35kph and for that reason he disabled the air portion of the 
ATP.  He admitted that he broke the copper wire seal and engaged the switch but said he did record it in the locomotive log 
book.  He asserts that disabling the air portion of the ATP, in his opinion, is an aspect of going into shut mode.  His reason for 
doing so was to allow the train to repeatedly pass through GJ1 and GJ2 in each direction without resetting the signals.  To 
perform the tasks without going into shunt mode would mean the signals would have to be reset.  The only other way the 
passes could have been carried out without shunt mode was if the ATP was overridden with the authority of the train controller 
plus a written CTC order. 

51 He had turned the radio down during the passes because he had to listen to Mr Collins’ instructions and focus on getting the 
train at the correct speed at the correct point as required.  He asserts though that he could still hear the radio, he knew that the 
signals GJ1 and GJ2 were against him for at least some of the passes but he did not think there was anything wrong with that 
because the Train Controller had told him, and he thought they had a mutual understanding, that the functions could be carried 
out.  Therefore he assumed he had the authority to conduct test runs in the way he saw fit and had possession of the Junction.  
He had been told by the Train Controller there were no trains in the vicinity and visibility was good in all directions. 

52 After completing the passes as required by Mr Collins, Collins received a call on his mobile.  Mr Collins asked him 
(Burtenshaw) to contact train control.  He did so by radio and was told to complete the pass he was doing and come to a halt.  
He thought that meant to complete the last pass over the weigh bridge and having done so he telephoned train control and 
asked what the problem was.  He was told he was going through signals at red. 

53 Mr Burtenshaw placed great stress on his state of mind on the day of the incident.  He described his situation when given the 
opportunity to do so by Mr Doritich when the recommendations of the inquiry into the incident were made known to him.   

54 He admitted that when he had the opportunity on the day of the incident, to tell Ms Greenhill whether there was anything 
wrong outside of work, he did not take that opportunity.  He says that was because he did not want to disclose his marital 
circumstances to members of the management who were not entitled to know about his personal problems.  He had been using 
the Respondent’s employees’ support system through the Vice President, Mr Mick Darby, who since 2001 had been kept up to 
date with his personal circumstances.   

55 Mr Burtenshaw said he did not want to dwell upon the aspects of his emotional trauma at that time.  He was upset when his 
wife had told him earlier on that she did not intend to remain in Port Hedland but he accepted her decision on the basis that 
they could resume their relationship in the future.  After that he moved to South Hedland and had been receiving ongoing 
counselling. 

56 He asserted that BHP Billiton was aware of the stress being imposed on him by his direct Supervision and he had written to 
them about that.  There were various incidents where he believed that a Supervisor had been unfair in dealings with him about 
applications for sick leave and the like. 

57 He claimed that on 1st September 2003, before the incident, he knew his wife was going to leave Port Hedland, he was upset 
and suspicious.  He made enquiries and found that she was leaving with a so called friend of his who had enjoyed the 
hospitality of his house over a number of years on visits that the friend made each weekend to Port Hedland. 

58 Finally there was admission from his wife that she was having a relationship with the person and this caused him greater stress.  
Mr Burtenshaw asserts that his emotional state played a critical role in the events that transpired particularly when taken as a 
whole with the treatment he had been receiving from various counselling services for his emotional situation over a period of 
two years. 

59 He asserted that his response to Ms Greenhill was against the background that she had told him that the weigh bridge incident 
was minor and there would be no general detailed investigation into it.  In any event he had never done the task before.  There 
is no safe work procedure promulgated for it and he genuinely thought he had authority to perform it in the way that he felt 
best.  He was well into the tasks and had them half completed before traffic train control tried to contact him.  As for switching 
off the air portion of the ATP he said that this is a procedure that had been introduced a few weeks prior to get trains past the 
Yarri departure system.  Finally he had asserted to the inquirers that he was rapidly accepting the situation in which he has 
found himself in his private life and he was confident he would be able to move forward.  That would allow him to continue 
work in the best interests of BHP Billiton for many years. 

Findings on Credibility 
60 The Commission is to make findings on credibility of witness evidence.  I have had the opportunity of seeing those who gave 

their evidence and were cross examined over some substantial period by experienced counsel.  In so far as Mr Burtenshaw is 
concerned in the generality I find there is no difficulty with the truth of his evidence.  I will make a finding later contrary to his 
recall of the sequence of events, but I do so on basis that in the situation which he found himself in, in dealing with the issues 
that confronted him after he conducted the weigh bridge operations that it is not surprising that he may have got the sequence 
of events wrong and having got it wrong then fixed firmly in his mind that the events occurred as he said they did in his 
evidence.  Mr W. Johncock gave brief evidence on behalf of the Applicant.  I conclude he was a credible witness. 
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61 I have heard evidence from BHP Billiton from Mr J. Doritich and Mr R.J. Edwards and Mr J.C. Ireland.  I cannot find any 
reason why I should reach a conclusion that they did not tell the Commission the truth of the events as they occurred.  They are 
each credible witnesses and I will treat their evidence accordingly. 

62 As to what I draw from the evidence; that will appear in the analysis which follows. 
63 I mention my disquiet that, as in Cupak’s case, it seems these parties are reluctant to call evidence from witnesses who were 

present during the events and then invite the Commission to draw an adverse inference against the other party for not calling 
the evidence. 

64 If I thought that the matter could not be justly decided without hearing that evidence I would have ensured that the evidence 
from two direct witnesses of the events, Mr Collins and Mr Matthews, was produced before the Commission.  I am obligated 
under the Act to reach the conclusions in accordance with equity, good conscious and the substantial merits of the case without 
regard to technicalities or legal forms, having regard to the interests of the persons immediately concerned whether directly 
effected or not.  I am not bound by the rules of evidence but may inform myself on any matter in such a way as I think just (see 
s.26 generally). 

65 In my view this matter can be decided in accordance with equity, good conscious and the substantial merits without calling 
those witnesses hence I have not decided to collect evidence from them nor do I draw any adverse inference in respect of either 
of the parties for not calling them. 

Analysis and Conclusions 
66 Ian Burtenshaw the ex-employee of BHP Billiton has been a loco driver for most of his adult life.  He has also been an active 

Union member and has held positions of responsibility in the workplace as a representative of a Union. 
67 That a person holds a position should never be held against them.  That they act in pursuing rights should never be held against 

them.  I mention this aspect of his background because there is at least an insinuation that his involvement with the Union may 
affect the way the BHP Billiton supervisors view him. 

68 About that, there is no direct evidence that he has been treated any differently because of his Union associations and in any 
event when his personal affairs took a turn for the worst in 2001 he resigned his Union position and so he has not been an 
active Union representative for at least two years before these events. 

69 That there is conflict between employees and supervisors from time to time is not unusual. A well run operation has less of that 
than more, but human behaviour means from time to time when businesses are organised on a hierarchy that there will be 
differences of opinion between employees and their Supervisors and Supervisors will assert their authority.  It may well be that 
BHP Billiton has some supervisors who are not as skilled at the use of authority as some others, but that is not an issue to be 
pursued in these proceedings.  I conclude the conduct of the supervisors has nothing to do with the events which occurred on 
track on 3rd September 2003 when Mr Burtenshaw was driving the work train to calibrate the weigh bridge. 

70 It is true that Mr Burtenshaw was having marital difficulties prior to the events at issue here.  I accept that he had been using 
the Respondent’s counselling system and that accordingly he had made certain disclosures to Mr Darby the Vice President Rail 
and that Mr Darby, as he is required to do, protect the confidentiality of those disclosures.  As to the affect of the marital affairs 
upon these events the evidence discloses that Mr Burtenshaw had been suffering these difficulties for some time, he had had 
his doubts about the conduct of his partner and had made inquiries with the partner of the person with whom she eventually 
departed to try and satisfy himself about her conduct.  He knew too that she was eventually going to leave Port Hedland and as 
suggested by Counsel for the Respondent it would not have come as a surprise to him when she did so.  It also should not have 
come as a surprise to him that she left with the person who she did leave because that was the person about whom Mr 
Burtenshaw had some concerns for some time. 

71 It is not usual in Decisions of the Commission to dwell upon these personal matters and in normal circumstances I would not 
however, the marital situation of Mr Burtenshaw has been advanced by the Applicant as a reason that justifies his conduct on 
the day concerned and therefore it has to be examined in the matrix of events which need consideration. 

72 Mr Burtenshaw was aware that his wife would leave soon.  He had the day off before the incident he says because it related to 
those matters, but the evidence is that he had other days off previously.  In fact that was an issue between him and one of his 
Supervisors arguing about the amount of time that he had had off and whether he was entitled to sick leave for those occasions.  
So that he had leave on the day before is not necessarily only related to events which happened a day or two before because he 
had been having similar leave over a considerable period.  He admitted that he had to go home from time to time because he 
would cry at work or was depressed. 

73 Mr Burtenshaw was allocated the weigh bridge train.  There was nothing unusual with an employee being given a work train to 
handle.  Mr Burtenshaw was an experienced driver and the work to be performed was not beyond his capabilities.   

74 Mr Burtenshaw said that he thought that he had been given control of the Goldsworthy Junction by the Train Controller to 
conduct the complete operation and that meant he could do it in any way he saw fit.  It is clear and I so find that he was never 
given authority to pass signals at stop.  He never offered any cogent reason why he did so other than that he decided on the day 
that he would conduct the operation in the way he thought fit.  Clearly on the day his comment of ‘they will hang me’ was an 
expression of realisation that he had broken the Rules and had seriously compromised himself. 

75 There is also the question of his driving attitude on the day concerned.  He knew that the train to propel had to be put into the 
shunt mode and he knew because of his long experience the speed limit of propelling was 35kph.  As he had to conduct the 
passes at increasing speeds during the first sequence of tests it meant that on each pass the train took longer to stop and 
therefore the distance to propel was longer.  It is open to find, and I do, that he decided that the propelling time was restricting 
him getting the job completed quickly and after he had tried it for two passes and he decided to cut out the air switch on the 
ATP.  This was an extremely dangerous step by him because it removed fundamental protections for the safe operating of the 
locomotive.  It placed him and other users of the track in grave danger of accident if the Train Controller needed to stop the 
operations of the train by setting signals against it. 

76 Mr Burtenshaw compounded the potential for danger by turning down the radio.  His explanation as to why he did so, that is to 
listen to instructions of Mr Collins, is just not believable.  He was an experienced driver and he knew that the communications 
link was vital particularly when he was conducting abnormal operations, as these were, on the track.  The type of movement in 
which he was engaged is unique.  According to the evidence the moving of a train backwards and forwards over the same piece 
of track is something that only occurs during weigh bridge operations. 

77 The Rules and Regulations do not create a special exemption from compliance when trains are performing weigh bridge 
calibrations.  Being familiar with the Rules there is absolutely no reason why Mr Burtenshaw was justified in concluding that 
he could breach the Rules to conduct the task the way he did, nor did he offer any justification.  It is open to find and I do that 
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he decided to go and do the job and do it as quickly as he possibly could.  The reasons for doing that are not revealed in the 
evidence but that is the appearance of what he did, and in doing so he put himself and others in harms way, an action that no 
experienced driver should have contemplated. 

78 There is particular concern about his explanation for cutting out the air section of the ATP and that is it had been done a few 
weeks before on the Yarri line.  That is no justification and Mr Burtenshaw would well know that.  Even though he made an 
entry in the locomotive log about cutting off the ATP air system he did not discuss his actions with the train controller and one 
can draw the conclusion, and I do, that he did not because he knew the Train Controller would not countenance such conduct; 
conduct which is completely incompatible to safe operations of the railroad which is a single driver operation support by the 
fail safe system of safety provided by the ATP. 

79 It is not an answer to the conduct by saying that the Train Controller said there is no traffic for miles and therefore the 
fundamental safety rules could be breached.  If that was the case no one would take any actions for safety prevention in any 
circumstance if they did not think there was a hazard.  The reason why safety precautions are taken is not only to protect 
against not perceived hazards but more particularly unperceived hazards.  The assumption that there would be no trains 
anywhere near the weigh bridge area at Goldsworthy Junction does not justify the abandonment of fundamental safety 
precautions.  It is the same as saying that an electrical tag out system can be ignored because no one will turn the power on.  It 
was obviously manifestly dangerous to make the assumptions that Mr Burtenshaw made on the day. 

80 The HAUP downloads and the ATP downloads contained in the Respondent’s book of documents show the manner in which 
the train was driven.  It was in the words of the witness evidence ‘driven hard’ and this supports the conclusion that 
Mr Burtenshaw set about doing the job as quickly as he could for reasons of his own. 

81 As for his state of mind on the day there is just no evidence at all that he was distressed mentally.  The Commission has 
listened to the radio transmissions there is no indication, at least tonally, that he was concerned.  The conversations appeared 
natural and normal.  The person who was in the cab with him was found by the inquiry to say that Mr Burtenshaw made no 
observations which led him to believe that Burtenshaw had personal problems on his mind on that day.  There is no reason why 
the Commission should not accept that evidence albeit second-hand as it were. 

82 As for the inquiries into the incident; the system used was thorough and complete.  It was able to examine in detail everything 
that occurred and Mr Burtenshaw was given the opportunity to take part and make inputs.  He was particularly asked early on 
by Ms Greenhill whether there were any personal issues that the enquiries should take into account and Mr Burtenshaw said 
there were not.  He only raised the issues concerning his wife’s conduct later when the enquiries were not moving smoothly for 
him.  It appears that it was the 31st August 2003 that Mr Burtenshaw’s wife intended to go to Perth he knew that she was 
leaving and he knew that was inevitable.  Strangely the day afterwards he communicated with Mr Darby (Exhibit L5) but made 
no mention of that; he addressed other issues.  As I have indicated previously that he did not attend work on 2nd September 
2003 is not out of the ordinary in the context of his previous behaviour.  He said he had been feeling fine on the day of the 
incident.  It was not until the 4th September 2003 that he gets a real handle on his wife’s affairs, which was after the incident 
occurred and this is after he had made admissions about his conduct.  In my view if he was distracted on the day of the incident 
the evidence does not show that.  He seeks to rely on his state of mind on that day being affected by his wife’s conduct when 
the facts on the evidence before the Commission do not support that contention.  On the balance of probabilities it is open to 
conclude that his personal problems began to loom large after he realised that he was in serious jeopardy of losing his job. 

83 It is true that he has had a series of personal and emotional problems over a number of years and has been receiving 
counselling for them and due to the nature of those problems, which need not be canvassed here, that is understandable.  But he 
was able to operate at work during that period even though he had time off from time to time because of his emotional state.  
None of this though could be said to justify his conduct on the day nor could it be said that BHP Billiton’s officers who were 
making the assessment were wrong in concluding as they did after having thoroughly examined the facts.  They did not know 
that Mr Burtenshaw had been in counselling over the year.  He did not take the opportunity to tell them so, he says because he 
did not want them to be talking about his personal situation.  The analysis of the inquiry by Mr Edwards indicates he was 
aware that Mr Burtenshaw had marital problems and it would be surprising if there was not some level of awareness.  
Mr Burtenshaw should have known that and in his own best interests should have revealed his situation if in fact it was so 
troubling him that it altered the way he went about his work on the day concerned.  He did not do so and because he did not do 
so it is open to conclude that the reasons he did his duties in the way he did on the day had nothing to do with his state of mind 
but more to do with failure to obey the Rules and to engage in conduct that a professional and sensible driver would not.  In 
doing so he fundamentally breached his contract of service and his employer was justified in terminating the contract. 

84 Having carefully considered all of the evidence before the Commission I have come to the conclusion that it is not possible to 
conclude that there has not been a fair go all round in this decision of BHP Billiton to terminate.  The employer has not abused 
its right to terminate the contract of employment of Mr Burtenshaw and for that reason the Commission will dismiss the 
application (Undercliffe Nursing Home v Federated Miscellaneous Workers Union (1985) 65 WAIG 385). 
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Order 
HAVING heard Mr D. Schapper (of Counsel) who appeared on behalf of the Applicant and Mr A.D. Lucev (of Counsel) who 
appeared on behalf of the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 
1979, hereby orders: 

THAT the application be, and is hereby dismissed. 
(Sgd.)  J F GREGOR, 

[L.S.] Commissioner. 
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Catchwords Termination of employment – Harsh, unjust and unreasonable dismissal – Summary Dismissal – Lack 

of procedural fairness - Fair go all round not afforded – reinstatement impracticable - Compensation 
awarded – Industrial Relations Act 1979 (WA) s.44.  
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Reasons for Decision 
1 This is an application pursuant to s.44 of the Industrial Relations Act, 1979 (“the Act”).  The matter came on before the 

Commission in conference on 30 September 2003.  It was unresolved in conciliation and referred to hearing in the following 
terms: 

“THE APPLICANT 
1. The applicant union claims the respondent summarily dismissed its member Tracey Cox on 5 September 2003 in 

circumstances that were harsh, unjust and unreasonable. 
2. The applicant union seeks an order that the respondent compensate its member for the loss she has incurred. 
THE RESPONDENT 
The respondent opposes the claim and orders sought.” 

2 The matter was listed for hearing on 19 January 2004.  The notice of hearing was sent to parties on 20 October 2003.  The 
respondent did not attend at hearing.  The parties were requested by facsimile on 13 October 2003 to advise their availability 
for hearing in January/February 2004.  The respondent did not respond to this letter.  The Commission proceeded to hear the 
matter in the absence of the respondent for the reasons expressed at hearing on 19 January 2004.  In short, the respondent had 
displayed a lack of attention to the matter before the Commission.  Additionally, the prejudice to the applicant was one of 
considerable delay.  The matter had taken some time to come to hearing, and the prejudice to the applicant outweighed that of 
the respondent, particularly given the actions of the respondent to that time. 

3 The applicant says that their member Ms Tracey Cox was summarily dismissed from her position with the respondent at the 
Cloverdale Child Care Centre on 5 September 2003.  Ms Cox was advised that she had breached the company’s policies and 
regulations and also breached the job description under the Children’s Services (Private) Award. 

4 Ms Cox’s evidence is that she commenced work for the respondent on 6 January 2003 as the contact co-ordinator in the 
Cloverdale Child Care Centre.  She had worked at another child care centre for six years prior to that.  Her job description was 
exhibited [Exhibit A1].  She says the child care centre was a mess when she started.  There was a low morale amongst staff.  
The centre was losing children and parents were not happy with the changes that were happening.  Ms Cox was given a letter 
of appointment [Exhibit A2], but this only occurred approximately six months after her appointment.  This happened as a 
consequence of a staff meeting.  Ms Cox says that at interview she was quickly taken through the Cuddles procedures and 
policies.  She was advised to read them and sign that she had read them.   

5 In the first four weeks of her appointment she says that the centre was under considerable pressure and she was busy fixing 
problems.  She did not get much support from management.  She says that she placed pressure on staff as she was getting 
pressured from head office to get things running smoothly.  Management advised her that it was her job to sort out problems.  
She says some staff made complaints about her.  She did not receive any of these complaints in writing, however, she was 
made aware of the substance of the complaints very briefly in a meeting she had at head office.  Ms Cox says that in the midst 
of her difficulties at work she did her job pretty well.  She experienced competing demands between being in the office and 
also assisting with children on the floor of the nursery.  She did not consider that the time allocated for her in the office was 
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sufficient.  She requested that management give her more time in the office and this was rejected.  Ms Cox says that head 
office would ring her and make demands for information urgently.  This exacerbated the demands between her work in the 
office and work on the floor of the child care centre.  She says that management was aware that she was struggling with those 
competing demands. 

6 Ms Cox met with Mr Jocelyn Antoine and Ms Julie D’Ascenzo, Training Manager, on 11 July 2003.  Exhibit A3 is a letter she 
received at that meeting.  Prior to that meeting she was advised by Mr Antoine that he had some matters that had arisen in the 
centre that he wished to discuss with her.  She was not apprised of the details of his concerns.  At that meeting Mr Antoine 
gave Ms Cox a list of complaints they had in respect to the centre.  Ms Cox took this opportunity to respond to the complaints.  
The list of complaints is Exhibit A4. 

7 Ms Cox in her evidence addressed each of the points raised with her at the meeting.  The answers to each of the allegations 
appear at Transcript pages 15 to 20.  I do not seek to recite all her evidence in answer to the allegations except to say that in a 
number of the matters she had delegated the issue to her 2IC to deal with.  She agrees she was warned about yelling at children 
albeit she did not believe that she had actually yelled at the child.  She does recall giving another staff member a warning in 
respect of leaving some cleaning solution within reach of children.  In some instances she rejects the allegation outright or 
considers it was unfair given the pressures in the centre and the centre was running reasonably well.  At the conclusion of the 
meeting she said she was advised by Mr Antoine and Ms D’Ascenzo that they would review the matter in four weeks time.  
Arising from the meeting she said she did not fear that her employment was in jeopardy.  She was upset that there were 
complaints from staff that had not come to her in the first instance.  She says she was determined to go back, fix the problems 
and make things better.  She did not hear again about the allegations until six weeks later when she was reviewed.  On 22 
August 2003 she went to head office to meet again with Mr Antoine and Ms D’Ascenzo.  She was asked how the child care 
centre was running and she advised them that changes had been put into place.  She says she was advised that they were quite 
happy that she had covered all of the matters contained within the previous list of allegations.  She was advised that since the 
earlier meeting they had no more complaints from staff or from parents and that numbers in the centre were picking up and 
everyone seemed to be quite happy.  Ms Cox said that no specific areas of concern were raised with her.  She believed that she 
had resolved the earlier difficulties and that everyone was quite happy with the way things were going.  She says she walked 
out of the meeting “pretty much on a high”.  She was quite happy with the way things had gone.  She was advised that if they 
had more problems then they would review it again in four weeks time, but other than that there was nothing.  She does not 
recall anything more happening between that time and the date of her termination being 5 September 2003.  The letter of 
dismissal reads as follows: 

“Its is with regret that we formally inform you that you are hereby dismissed of your duties as Centre Manager/Co-
ordinator at our Cloverdale centre effectively immediately. 
You are found to have been in breach of the Company’s Policies and Regulations and also in breach of your “Job 
Description” under the “Children Services (Private) award.  Your dismissal is on the grounds of Misconduct as a centre 
Manager and “under performance” of your responsibilities as the centre Manager at the centre. 
After numerous letters from the Quality Control Manager and Training Manager, highlighting concerns in specific areas 
of your position, accompanied by several verbal warnings, verbal complaints from parents, staff and just recently an 
official written complaint from a parent at the centre, which is now causing damage to the Goodwill of the Cloverdale 
Centre.  It leaves Management with no other option but to issue this final letter to you.” [Exhibit A5] 

8 She was advised by Mr Antoine on 2 September 2003 to attend a meeting at head office on 5 September 2003.  He did not 
advise her as to what the meeting was about.  At that meeting, which was attended by Mr Alan Carver and Mr Antoine, both 
directors of the company, she was advised that they had received a written complaint from a parent and they had no option 
other than to give her a letter of termination.  She did not see the complaint until the conference before the Commission.  She 
did not ask for a copy of the letter or the complaint at the meeting because she was too stunned.  Ms Cox said that they did not 
go into specifics of the allegation but indicated that there had been problems in the centre and alleged that Ms Cox had passed 
on confidential information to one of the parents.  She denied that she had passed on confidential information to a parent.  She 
said she was then told “it did not matter, it was not going to work anyway”.  She was advised by Mr Carver that Mr Antoine 
would escort her back to the centre for her to pick up her belongings and depart.  She went to the centre with Mr Antoine and 
collected her belongings, returned property to the respondent and said goodbye to the staff and left.  She says Mr Antoine was 
standing over her shoulder whilst she did this.   

9 Exhibit A6 is a complaint from the parent regarding her child not being picked up from school and that Ms Cox advised the 
parent as to cleaning and art budgets at the child care centre.  Ms Cox denies speaking to the parent Ms Longo about these 
budgets.  Apart from this written complaint by a parent, the details of which Ms Cox says she was not advised of at the time of 
her termination, Ms Cox says she was not aware of any other complaints made by staff or parents between the meeting in 
August and her termination.  Ms Cox says she is covered by the Children’s Services (Private) Award and did not receive any 
notice or warning or advice in writing as to areas of dissatisfaction.  She was not allowed to have representation at the 
meetings.  Ms Cox says also that the disciplinary procedure at clause 9 of the staff handbook had not been followed.  She says 
she has only received one verbal warning.  She says also that the policy on staff grievances in the policy book “Management of 
the Centre” [Exhibit A8] was not followed.  Equally she says that the termination employment clause at page 24 of that 
document was not followed.  She did not have a second interview in regards to a written warning. 

10 Since her dismissal Ms Cox says she has had a couple of days relief work as a casual.  She has worked at the Girrawheen Child 
Care Centre and the Salisbury Child Care Centre.  She tendered an exhibit [Exhibit A9] which displayed the total amount 
earned by her in periods to the end of December 2003.  The total earned is $1,343. 

11 Under questioning from the Commission Ms Cox says that [Exhibit A3] which is the letter she received at a meeting of 11 July 
2003 is not a warning letter.  She says she was not told it was a letter of warning.  She was merely told that that was what had 
come up.  Ms Cox says that on termination she also did not receive any holiday pay.  She says she had around 102 hours owing 
to her. 

12 Having heard the evidence of Ms Cox, and had the opportunity to read her evidence in transcript, I conclude that I accept the 
evidence of Ms Cox as credible albeit I come to this view with some caution.  Due to the absence of the respondent the 
evidence of Ms Cox is unchallenged except by the Commission.  Ms Cox gave a reasonably clear and precise explanation in 
respect of each of the allegations made against her in the meeting of 11 July 2003.  I had some difficulty in accepting that on a 
number of those points the matter lay with her second in charge given that Ms Cox was ultimately responsible for the child 
care centre.  Nevertheless when one reads the allegations carefully [Exhibit A4] they are of a general nature in respect of the 
running of the centre with the exception of allegation 15 which relates to Ms Cox seemingly not having followed the 
instruction to give a written warning to a staff member on two occasions.  The other allegations are more general in nature and 
not specifically directed towards Ms Cox.  An example being allegation 6 which states: “Parents are not receiving a daily 
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activity sheet”.  Ms Cox said in her evidence in chief she received no written warnings.  She had received only one verbal 
warning in respect of yelling at a child which she disagreed with.  She says she did not understand her job to be in jeopardy.  It 
was simply that her performance was to be reviewed at a later date.  This was in response to a question from the Commission 
(transcript p.36).  Ms Cox says that [Exhibit A3] was not a warning to her.  She says in response to a question by the 
Commission as follows:  

“All right.  Is that a letter of warning?---No, I was not told it was a letter of warning.  I was just told that this was what 
had come up. 
Does it sound like a letter of warning?---I don't feel it does, because it states that after the month - - after the review in a 
month that then they would reassess it.” 

13 I had some difficulty with this evidence given the text of the letter of 10 July 2003.  It states in part as follows:  
“Given the time you have had to improve the Centre with not many results we will be giving you one month to improve 
the Centres overall performance. [Outlined in the memo you received] 
If after the month the Centre has not improved we will be reviewing your position as the Centre Co Ordinator.” 

14 Clearly the letter indicates that they held Ms Cox responsible for the overall performance of the centre and that if this overall 
performance is not improved then her position as centre co-ordinator would be under review.  Nevertheless Ms Cox gave 
credible evidence that the management’s concerns were addressed at a subsequent meeting and that no further complaint had 
come to life.  Ms Cox was then called to a meeting on 5 September 2003 and dismissed summarily.  It is difficult to see how 
Ms Cox’s performance is said to be so poor that her behaviour could warrant a summary dismissal.  The test is laid out in 
Graham Sargant v Lowndes Lambert Australia Pty Ltd 81 WAIG 1149 (FB) at page 1156 – 1157 where the Full Bench said: 

“As to the question of summary dismissal, the Commission, constituted by Full Benches, has applied the well known 
principles expressed in North v Television Corporation Ltd (1976) 11 ALR 599 at 609 (FCFC) per Smithers and Evatt JJ, 
as follows:- 

“For purposes of the application of the common law principles to the facts of this case, the remarks of the Master of 
the Rolls in Laws v London Chronicle (Indicator Newspapers) Ltd [1959] 2 All ER 285 at 287 and 289 are in point. 
He said: 

‘... since a contract of service is but an example of contracts in general, so that the general law of contract will 
be applicable, it follows that, if summary dismissal is claimed to be justifiable, the question must be whether the 
conduct complained of is such as to show the servant to have disregarded the essential conditions of the contract 
of service ... I ... think ... that one act of disobedience or misconduct can justify dismissal only if it is of a nature 
which goes to show (in effect) that the servant is repudiating the contract, or one of its essential conditions; and 
... therefore ... the disobedience must at least have the quality that it is “wilful”; it does (in other words) connote 
a deliberate flouting of the essential contractual conditions.’ 

... Until the terms of the contract are known and identified it is impossible to say whether or not any particular 
conduct is in breach thereof or is a breach of such gravity or importance as to indicate a rejection or repudiation of 
the contract. 
One cannot begin the inquiry without ascertaining what work ... the employee was employed and had undertaken to 
perform. It is also necessary to ascertain what particular obligations the parties had agreed upon as important or 
even vital.” 

This approach is also expressed by Dixon and McTiernan JJ in the well known passage from their joint judgment in Blyth 
Chemicals Ltd v Bushnell ( 1933) 49 CLR 66 at 81-82.” 

15 There is nothing in the nature of complaint about the performance of Ms Cox in the documents of the respondent and indeed in 
the letter from the aggrieved parent [Exhibit A6] which suggests that a charge of misconduct can be sustained.  It is probable, 
in my view, that the respondent became offended by the thought that Ms Cox may have released budget information to a parent 
about the child care centre.  There is no direct evidence to this effect except that clearly the meeting with Ms Cox occurred 
after the respondent had received this complaint.  There would appear to be little to justify Ms Cox’s summary dismissal at that 
point in time having had a performance review not long prior to that time.  On Ms Cox’s evidence, which I accept, she could 
be said to have passed that review.  I find that there is nothing in the evidence to warrant a charge of gross misconduct or the 
summary dismissal of Ms Cox.  There is nothing in the evidence that goes to repudiation by Ms Cox of her fundamental 
employment conditions. 

16 It is rightly submitted by Mr Swinbourn for the applicant that the policies of the respondent [Exhibit A7 and Exhibit A8] have 
also not been followed in respect of Ms Cox.  These policies are explicit at pages 22 to 24 of the handbook entitled 
“Management Of The Centre” and it is clear on the evidence that these procedures were not adopted in respect of Ms Cox.  In 
that sense I must find that the dismissal of Ms Cox was procedurally unfair.  Having regard to Ms Cox’s unchallenged 
evidence which I have weighed carefully and having regard to the principle adopted in Undercliffe Nursing Home –v- 
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385 I find 
that Ms Cox has not been afforded a fair go all round.   

17 Ms Cox supplied to the Commission post hearing as requested an affidavit covering her payslips and job applications she has 
made since termination.  It is clear from these documents that Ms Cox has sought to mitigate her loss.  I doubt particularly 
given the manner in which Ms Cox was dismissed that the employment relationship could be reinstated and I find that it is 
impractical for reinstatement to occur.  According to the payslips it is clear that Ms Cox was paid till 5 September 2003 and 
received no notice.  From that date to the date of hearing Ms Cox has been without employment except for some casual 
employment to the total value of $1,343 and I assume that to be a gross figure.  She was therefore out of work for a period of 
19 weeks.  Her hourly rate on termination was $18.33 per hour and she worked a 40 hour week.  Her total period of loss is 
therefore 19 weeks x $733.20 per week minus the earnings she received in the meantime.  This gives her a total loss to date of 
hearing of $12,587.80.  I would award this amount in compensation to Ms Cox less any tax payable to the Commissioner of 
Taxation.  Payment to be made within 7 days of the date of order. 
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Result Applicant’s member dismissed unfairly; compensation awarded 
Representation 
Applicant Mr M Swinbourn on behalf of the applicant 
Respondent No appearance 
 
 

Order 
HAVING heard Mr M Swinbourn on behalf of the applicant and there being no appearance by the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

(1) DECLARES that the applicant’s member, Ms Tracey Cox, was dismissed unfairly by the respondent on 5 
September 2003; and 

(2) DECLARES that reinstatement is impracticable; 
(3) ORDERS that the said respondent do hereby pay, within 7 days of this order, as and by way of compensation, the 

amount of $12,587.80 to Ms Tracey Cox, less any taxation that may be payable to the Commissioner of Taxation.  
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

2004 WAIRC 11538 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 
AUSTRALIA 

APPLICANT 
 -v- 
 G & M PARTACINI TRADING AS BAYSWATER POWDER COATERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE OF ORDER  MONDAY, 24 MAY 2004 
FILE NO/S CR 142 OF 2003 
CITATION NO. 2004 WAIRC 11538 
 
 
Catchwords Industrial Relations (WA) – Application for order that respondent reimburse employee money paid for 

damage to motor vehicle provided by employer for work – Matter previously found to be an Industrial 
Matter – Employee undertaking work related activities at time of accident – Whether employee should 
contribute to cost of repairs – Order that respondent reimburse employee in part – Application to 
amend name of respondent granted – Industrial Relations Act 1979 (WA) s 27(1) s 44 

Result Application upheld in part. Order issued. 
Representation 
Applicant Mr T Pope 
Respondent Mr C Fayle (as agent) 
 
 

Reasons for Decision 
1 Mr Benedetto Coccaro was employed by G & M Partacini trading as Bayswater Powder Coaters (“the respondent”) until the 

end of May 2001.  After Mr Coccaro ceased employment with the respondent the Shop, Distributive and Allied Employees' 
Association of Western Australia (“the applicant”) commenced proceedings under s44 of the Industrial Relations Act 1979 
(“the Act”) claiming that Mr Coccaro should be reimbursed $3,156 which is the amount Mr Coccaro paid for damages to a 
vehicle which arose as a result of an accident on his way home from the respondent’s premises.  The respondent denies that Mr 
Coccaro should be reimbursed the amount claimed. 
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2 Conciliation proceedings did not resolve the claim and the matter was referred for hearing and determination under s44(9) of 
the Act.  As the respondent claimed during conciliation proceedings that the Commission did not have jurisdiction to deal with 
this application as the dispute was not an industrial matter, the Commission heard from the parties by way of written 
submissions in relation to the issue of jurisdiction.  I subsequently found that there was jurisdiction to deal with this dispute 
and separate reasons for decision issued. 

3 The memorandum of matters referred for hearing and determination is as follows: 
“1. The applicant claims that Bayswater Powder Coaters Pty Ltd (“the respondent”) is liable for costs incurred by Mr 

Coccaro as a result of a traffic accident on 16 January 2001 involving a vehicle provided by the respondent to Mr 
Coccaro to travel to and from home to work 

2. The applicant argues that this accident occurred whilst Mr Coccaro was undertaking work related duties. 
3. The applicant seeks an order that the respondent pay Mr Coccaro the sum of $3,002.54 being reimbursement of the 

amount Mr Coccaro paid as a result of damage to the other vehicle. 
4. The respondent opposes the claim and order sought.” 

4 Even though the applicant claimed that Mr Coccaro was owed $3,002.54 it became clear at the hearing that Mr Coccaro paid 
$3,156 in damages arising out of the accident. 

Leave to amend the respondent’s name  
5 At the hearing the respondent raised for the first time that the respondent was incorrectly named and advised that the correct 

name of the respondent is G & M Partacini trading as Bayswater Powder Coaters.  As a result the applicant sought leave to 
amend the respondent’s name.  Given that the respondent consented to this course of action and having formed the view that 
pursuant to s27(1) of the Act it was appropriate in the circumstances to grant the amendment I propose to issue an order that 
Bayswater Powder Coaters Pty Ltd be deleted as the named respondent in this application and be substituted with G & M 
Partacini trading as Bayswater Powder Coaters. 
Background 

6 There are a number of issues in relation to this matter which were not in contest.  Mr Coccaro was employed by the respondent 
as a sales person from November 1999 through to the end of May 2001 and he did not have a written contract of employment.  
Mr Coccaro was paid a salary of approximately $40,000 per year and the respondent allocated him a utility, which was 
maintained by the respondent, as part of his remuneration package.  This utility was also used by Mr Coccaro prior to the 
respondent taking over the business from PGC Fabrication Pty Ltd (“PGC”) in November 1999.  Mr Coccaro did not work set 
hours, however his normal work day was expected to be between 9:00am and 4:30pm.  The respondent was aware that from 
time to time Mr Coccaro delivered the respondent’s goods to customers on his way to work at the respondent’s premises after 
taking the goods home the previous evening.  The respondent allocated the utility to Mr Coccaro so that he could undertake 
work related duties and the respondent was aware that Mr Coccaro drove the utility to and from work and home each day.  
Specifically Mr Giorgio Partacini (one of the respondent’s owners) was aware that this was the case. 

7 In addition to working for the respondent Mr Coccaro, Mr Partacini and Mr Soulis were partners in a sandblasting business 
called Commercial Australian Sandblasting (“CAS”).  Occasionally materials were sandblasted by CAS prior to being powder 
coated by the respondent.  Mr Partacini receipted the goods for sandblasting and Mr Coccaro and Mr Soulis sandblasted the 
goods.  CAS activities usually took place after Mr Coccaro finished his normal duties for the respondent and prior to driving 
home in the utility allocated to him by the respondent. 

8 Mr Coccaro was involved in an accident with two other vehicles on his way home from the respondent’s premises at 
approximately 8:20pm on the night of 16 January 2001.  Whilst driving on his normal route home Mr Coccaro’s utility ran into 
the back of a Ford Laser sedan (“the Laser”) which was broken down in the left lane of the dual carriageway on Malaga Drive.  
The third vehicle involved in the accident sustained no damage.  A Police report into the incident confirms that police officers 
did not attend the crash scene but Mr Coccaro was issued with a traffic infringement for careless driving under s62 of the Road 
Traffic Act 1974 as a result of the accident (Exhibit R2).  No infringement notice was issued to the driver of the Laser. 

9 Even though Mr Partacini allocated the utility to Mr Coccaro the utility was owned by PGC, the previous owners of the 
respondent’s business.  When the respondent took over PGC’s operations Mr Partacini was offered the utility as part of the 
business sale arrangements.  Even though PGC owned the utility Mr Partacini paid for the utility’s licence and mechanical 
repairs. 

10 It was not in dispute that on the evening of 16 January 2001 Mr Coccaro was travelling on his way from the respondent’s 
premises to home and that his utility was loaded with the respondent’s goods for delivery to customers the next morning prior 
to Mr Coccaro attending work at the respondent’s premises. 
Applicant’s evidence 

11 Mr Coccaro stated that on a number of occasions he loaded his utility with fences, flyscreens or similar products prior to 
leaving the respondent’s premises and driving home, and at approximately 6:30am the next morning Mr Coccaro delivered 
these products on his way to work at the respondent’s premises. 

12 Mr Coccaro stated that on 16 January 2001 at about 5:30pm Mr Partacini and Mr Coccaro loaded his utility with materials to 
be sandblasted.  These materials were then taken to premises about 400 metres away from the respondent’s operations to be 
sandblasted and once sandblasted, were reloaded and returned to the respondent’s premises.  Mr Coccaro subsequently 
reloaded the utility with goods to be delivered to Louie’s Flyscreens in Greenwood the next morning.  He left the respondent’s 
premises at approximately 8:10pm and at 8:20pm he was involved in the accident with the Laser on Malaga Drive.  The utility 
was damaged and had to be towed to his home. 

13 After the accident Mr Coccaro had several discussions with Mr Partacini about the damages arising out of the accident with 
the Laser.  Each time Mr Partacini told him that as the utility was not owned by the respondent it would not pay for any 
damage. 

14 After Mr Coccaro left the respondent’s employment, the insurance company acting for the driver of the Laser, SGIO Insurance 
Ltd (“SGIO”), contacted Mr Coccaro and advised him that it had taken Mr Partacini to court and was unsuccessful in seeking 
money from Mr Partacini for the damage to the Laser.  Mr Coccaro was therefore informed that he would have to pay for the 
damage to the Laser as he was driving the utility.  Mr Coccaro stated that he did not contact Mr Partacini at this time about this 
claim for payment as Mr Partacini had previously told him on more than one occasion that the respondent would not be paying 
any money for the repairs to the Laser as Mr Partacini believed that the utility’s owner should have insured the utility which 
would have covered the damage. 
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15 Mr Coccaro stated that he received a letter of demand dated 15 October 2002 from a credit recovery agent on behalf of SGIO 

for payment of $3,002.54 for the damage to the Laser (Exhibit A3).  Mr Coccaro contacted the credit recovery agent and was 
told that he had to pay the amount specified and that unless the amount owing was paid he would be taken to court.  
Mr Coccaro confirmed that he sought legal advice and was told that as the utility’s driver he could be found liable for the 
payment and that if he went to court he would incur additional costs.  He was also advised that he should be able to recoup the 
money paid from the respondent by way of court action.  As a result of this advice Mr Coccaro paid $3,156 to the insurance 
company as confirmed by Exhibit A6. 

16 Mr Coccaro stated that soon after Mr Partacini took over the respondent’s operations he recalled a conversation initiated by Mr 
Partacini about the utility not being insured.  Mr Coccaro understood that at this point Mr Partacini was aware that the utility 
was not insured and he assumed that following this discussion Mr Partacini would arrange for the utility to be insured. 

17 Under cross-examination Mr Coccaro was asked if he was aware of Local Court action being taken against himself and Mr 
Partacini to recover the debt arising out of the accident with the Laser.  Mr Coccaro stated that he was unaware that any Local 
Court action had been taken against him as he had not been served with any documents.  He also stated that when he spoke to 
SGIO in late 2002 it told him that court action against Mr Partacini had been finalised. 

18 Mr Coccaro stated that he regularly used the utility provided by the respondent to pick up and deliver goods for CAS and that 
this had never been an issue for Mr Partacini. 
Respondent’s evidence 

19 Mr Partacini stated that when he purchased PGC’s business on 1 November 1999 he employed Mr Coccaro as the respondent’s 
sales manager.  Mr Partacini confirmed that as part of the arrangement to purchase PGC’s operations PGC offered him the use 
of the utility driven by Mr Coccaro to help finalise the deal.  Mr Partacini presumed at the time that the utility was fully insured 
by PGC. 

20 Mr Partacini stated that on 16 January 2001 he left the respondent’s premises as normal at around 5:00pm and that he was not 
aware of any sandblasting that needed to be done that day for CAS.  He stated that he was usually aware when sandblasting 
jobs needed to be done because his role in the CAS sandblasting business was to receipt the delivery of items requiring 
sandblasting. 

21 Mr Partacini stated that as a result of Mr Coccaro’s accident he paid approximately $4,400 to repair the utility driven by Mr 
Coccaro.  Three thousand dollars of this amount was raised by Mr Partacini selling his share in CAS to his other two partners.  
He stated that he was subject to Local Court action by the owner of the Laser to recover monies owed and that this Local Court 
action was discontinued in May 2003 (Exhibits R3, R4 R8, R9, R10 and R11).  Mr Partacini stated that he was not aware of the 
reasons for the Local Court action being discontinued.  Mr Partacini stated that he was never approached by Mr Coccaro to 
discuss the claim for the payment of damages to the Laser. 

22 Under cross-examination it was put to Mr Partacini that he should have been aware that the utility driven by Mr Coccaro was 
uninsured.  Mr Partacini stated that he was never told by PGC that the utility was not insured and that PGC never gave him a 
renewal notice to pay insurance.  He assumed that the utility was insured and understood the owner of the utility was 
responsible for paying the utility’s insurance.  He stated that if the respondent owned the utility it would have been insured as 
another vehicle owned by the respondent was insured.  Mr Partacini agreed that he had a discussion with Mr Coccaro about 
whether or not the utility was insured at some stage during Mr Coccaro’s employment with the respondent.  Mr Partacini 
claimed Mr Coccaro asked him if the utility was insured and he responded by saying that as far as he was aware the utility was 
insured. 

23 Mr Thomas Devlin is an electroplater employed by the respondent and has been undertaking this work for approximately 28 
years, nine of which have been at the respondent’s premises.  He stated that on a number of occasions he returned to the 
respondent’s premises after hours to deal with chemical tank leaks.   Approximately one week prior to 16 January 2001 he was 
aware that Mr Soulis and Mr Coccaro were undertaking sandblasting duties and did not leave the respondent’s premises until 
7:45pm.  He stated that during this particular evening he shared some beers with Mr Coccaro and Mr Soulis.  He stated it was 
not unusual for drinking to take place after hours at the respondent’s premises.  Mr Devlin had no recollection of the events on 
the evening of 16 January 2001. 
Submissions 

24 The applicant maintains that the respondent had a duty of care to ensure that the utility that it had allocated to Mr Coccaro to 
undertake work related duties and to drive to and from home to work was insured and as the issue of the utility’s insurance 
cover was raised between Mr Coccaro and Mr Partacini prior to the accident, the respondent should have taken steps to address 
this issue.  The applicant also argues that as the respondent did not ensure that the utility was insured the respondent is liable 
for any costs arising from Mr Coccaro using the utility on his way home from work.  Mr Coccaro is therefore due $3,156 
which is the amount he paid to SGIO for costs incurred in the accident with the Laser. 

25 The respondent maintains that as Mr Partacini has already paid approximately $4,400 to repair the damage to the utility driven 
by Mr Coccaro then the respondent should not have to pay any more money arising out of Mr Coccaro’s accident.  The 
respondent maintains that the driver of the Laser should share some of the blame for the accident as it was illegally parked in 
the left lane of a dual carriageway and therefore the full amount for the damage sustained to the Laser should not have been 
levied against Mr Coccaro by SGIO.  There was an onus on Mr Coccaro to contest the amount he paid to SGIO for damage to 
the Laser and he did not do so.  The respondent maintains that the Commission should take into account that from time to time 
Mr Coccaro drank beer at the respondent’s premises when undertaking sandblasting after work and that Mr Coccaro was not 
expected to be driving home as late as 8:00pm on the day that the accident happened as there was no sandblasting booked in on 
the night of the accident. 
Findings and Conclusions 
Credibility 

26 Most of the issues central to this matter were not in dispute.  However there were some discrepancies in the evidence given by 
Mr Partacini and Mr Coccaro.  Even though Mr Partacini claimed that there was no sandblasting to be done after hours by Mr 
Coccaro on 16 January 2001 I accept Mr Coccaro’s evidence as to his movements on the afternoon and evening of 16 January 
2001 as Mr Coccaro’s evidence about undertaking after hours sandblasting duties was consistent with Mr Devlin’s evidence 
and in my view Mr Coccaro gave his evidence directly and honestly.  I also take into account that it was not in contest that Mr 
Partacini was aware that Mr Coccaro undertook after hours sandblasting for CAS from time to time.  Given that I have 
confidence in the evidence given by Mr Coccaro I prefer his evidence to that of Mr Partacini in relation to whether or not Mr 
Coccaro raised the issue of the payment of damages to the Laser with Mr Partacini prior to ceasing employment with the 
respondent in May 2001. 
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27 The issue for determination in this case is whether or not the respondent should pay $3,156 which is the amount that Mr 
Coccaro paid to SGIO for damages arising out Mr Coccaro’s accident with the Laser on 16 January 2001.  It was not in 
dispute, and I find, that Mr Coccaro was employed by the respondent between November 1999 and May 2001 and that the 
respondent allocated the utility to Mr Coccaro to undertake work related duties and that Mr Coccaro drove the utility to and 
from home and work.  I also accept that the utility allocated to Mr Coccaro by the respondent to undertake work related duties 
and owned by PGC was not insured by PGC or the respondent even though it was fully maintained by the respondent.  I have 
already concluded that this dispute is an industrial matter and that Mr Coccaro was allocated the utility by the respondent under 
his contract of employment with the respondent.  As Mr Coccaro’s duties included from time to time taking home and then 
delivering the respondent’s products to customers prior to Mr Coccaro presenting for duty at the respondent’s premises the 
next day I accept that Mr Coccaro was undertaking work which related to his contract of employment with the respondent on 
the evening of 16 January 2001 and that Mr Coccaro was driving home with the respondent’s products to be delivered on his 
way to work the following day when the accident occurred with the Laser.  Even though the accident occurred after 8.00 pm in 
the evening it was not in issue that Mr Coccaro was driving on his normal route home and I accept that it was not unusual for 
Mr Coccaro to be at the respondent’s premises late in the evening.  I also find that there was no evidence given in these 
proceedings that Mr Coccaro was intoxicated on the evening of 16 January 2001. 

28 I accept that upon a demand made by a debt recovery agency on behalf of SGIO Mr Coccaro paid an amount of $3,156 to 
cover the costs incurred by SGIO for damage to the Laser.  I find that Mr Coccaro paid this amount of money on the basis that 
he would be subject to court action if the money was not paid and he paid this amount on the understanding that he could later 
seek to recover this amount from the respondent.  I also accept that Mr Coccaro was required to pay this amount as SGIO had 
been unable to recover this amount from Mr Partacini. 

29 It was not disputed that Mr Coccaro had a discussion with Mr Partacini about the utility’s insurance coverage prior to the 
accident.  Given my views on witness credit I accept Mr Coccaro’s evidence that Mr Partacini was aware at the time of this 
discussion that the utility was not insured.  I also note that the respondent was aware of the importance of insurance cover for 
its vehicles as Mr Partacini confirmed that the respondent’s own vehicle was insured.  I find that Mr Coccaro raised the issue 
of the costs he incurred as a result of the accident with the Laser with Mr Partacini and that Mr Partacini responded by 
maintaining that as the respondent did not own the utility any issue of any monies arising out of any claim for damages 
involving the utility was the responsibility of PGC, which owned the utility.  As a result of the accident with the Laser on 16 
January 2001 I accept that Mr Partacini paid approximately $4,400 to fix the utility driven by Mr Coccaro which indicates to 
me that the respondent accepted that it was responsible for the utility. 

30 As the respondent allocated the utility to Mr Coccaro in order to assist him to undertake work related duties on behalf of the 
respondent and as Mr Coccaro was undertaking duties which related to his contract of employment with the respondent by 
transporting goods to be delivered the following morning in the utility then it is my view that it is the respondent’s 
responsibility to cover costs associated with the accident which took place on 16 January 2001.  It is my view therefore that the 
respondent has a responsibility to pay the costs arising from an accident whether or not the utility  allocated to Mr Coccaro was 
insured and whether or not the utility was owned by PGC.  As the respondent had responsibility for the utility it allocated to 
Mr Coccaro to undertake work related duties it should therefore be responsible for costs arising out of an accident involving 
the utility due to the utility not being comprehensively insured.  It is my view that there is expectation implied into an 
employee’s contract of employment that a vehicle supplied by an employer will be insured, or at least reasonable costs 
associated with an accident will be taken care of if an employee who is allocated a work vehicle in order to assist an employer 
with its operations has an accident.  On this basis it is therefore my view and I find that the respondent has a responsibility to 
pay for the damages to the Laser arising from the accident on 16 January 2001. 

31 I am required to assess whether Mr Coccaro should take some of the blame for the accident and thus share some of the cost of 
the damage to the Laser.  In this particular instance Mr Coccaro was issued with an infringement notice charging him with 
careless driving under s62 of the Road Traffic Act 1974 arising out of the accident.  I find it curious that the respondent argued 
that the Laser should take some of the responsibility for the accident as it was illegally parked in the left lane of a dual carriage 
way and Mr Coccaro should have therefore contested the amount claimed by SGIO.  As I have found that Mr Coccaro was not 
responsible for the payment of the damages and Mr Coccaro only paid for the damages when Mr Partacini refused to do so I 
reject the respondent’s argument that Mr Coccaro should have contested the amount of damages claimed by SGIO.  I conclude 
that Mr Coccaro’s behaviour in relation to the accident was at the lower end of the scale and one which would have been 
difficult for Mr Coccaro to foresee given that the Laser was parked on the inside lane of a dual carriageway near the turn off 
into Malaga Drive.  However, as the accident was due in part to Mr Coccaro’s actions, it is my view that Mr Coccaro should 
bear some of the cost of the damages to the Laser.  It is my view therefore that 75% of the total costs paid by Mr Coccaro as a 
result of the accident with the Laser should be borne by the respondent being an amount of $2367.00. 

32 A Minute of Proposed Order will now issue. 
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Order 
HAVING HEARD Mr T Pope on behalf of the applicant and Mr C Fayle (as agent) on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

ORDERS the respondent to pay Benedetto Coccaro the sum of $2367.00 within 14 days of the date of this order. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

CONFERENCES—Notation of— 

Parties 
Commissioner 

Conference 
Number 

Dates Matter Result 

Australian Liquor, 
Hospitality and 
Miscellaneous 
Workers Union, 
Western Australian 
Branch 

Department of 
Conservation and 
Land Management 

Scott C 
CRB 38/2004 

12/05/04 Permanency of 
member 

Dismissed 

Australian Liquor, 
Hospitality and 
Miscellaneous 
Workers Union, 
Western Australian 
Branch 

Department of 
Education and 
Training 

Harrison C 
C 82/2004 

N/A Employment 
status of a 
Union member 

Discontinued 

Australian Liquor, 
Hospitality and 
Miscellaneous 
Workers Union, 
Western Australian 
Branch 

Spotless Services 
Australia Limited 

Harrison C 
C 272/2003 

30/01/04 Dispute re: 
Unfair 
Dismissal 

Discontinued 

Breweries and 
Bottleyards 
Employees’ Industrial 
Union of Workers of 
Western Australia 

Matilda Bay 
Brewing Co Ltd 

Wood C 
CR 64/2003 

24/05/04 Employment of 
persons under 
conditions 
inconsistent 
with the current 
award and/or 
agreement 

Discontinued 

Civil Service 
Association of 
Western Australia 
Incorporated 

A/Director General 
Department of 
Planning and 
Infrastructue 

Scott C 
PSAC 17/2004 

N/A Suspension of 
Member 

Concluded 

Civil Service 
Association of 
Western Australia 
Incorporated 

Botanic Gardens 
Park Authority 

Scott C 
PSACR 5/2004 

22/04/04 Conversion of 
Fixed Term 
Contract to 
Permanancy 

Dismissed 

Civil Service 
Association of 
Western Australia 
Incorporated 

Commissioner, 
Western Australian 
Police Service 

Scott C 
PSAC 12/2004 

6/04/04, 
8/04/04 

Workplace 
bullying of a 
Union member 

Concluded 

Civil Service 
Association of 
Western Australia 
Incorporated 

Department of 
Justice 

Scott C 
PSAC 25/2003 

15/07/03, 
20/08/03, 
4/09/03, 
14/10/03 

Graduated 
return to work 
and leave issues 

Concluded 

Civil Service 
Association of 
Western Australia 
Incorporated 

Department of Land 
Administration 

Scott C 
PSAC 14/2004 

13/04/04 Downgrading of 
members salary 
level 

Concluded 

Civil Service 
Association of 
Western Australia 
Incorporated 

Director General, 
Department of 
Community 
Development 

Scott C 
PSAC 4/2003 

8/03/04 Union member 
not have to 
attend an 
appointment 

Concluded 
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Parties 
Commissioner 

Conference 
Number 

Dates Matter Result 

Civil Service 
Association of 
Western Australia 
Incorporated 

Director General, 
Department of 
Culture and the Arts 

Gregor C 
PSAC 20/2003 

7/05/03, 
16/05/03 

Return to work 
and sick leave 
entitlements 

Referred 

Civil Service 
Association of 
Western Australia 
Incorporated 

Director General, 
Department of 
Culture and the Arts 

Scott C 
PSACR 
66/2003 

11/05/04 Conversion to 
permanency 

Dismissed 

Civil Service 
Association of 
Western Australia 
Incorporated 

Director General, 
Department of 
Culture and the Arts 

Scott C 
PSAC 33/2003 

19/09/03, 
8/03/04, 
8/04/04 

Incremental 
advance 
assessment 
issue and fixed-
term contract to 
permanency 
issue 

Discontinued 

Civil Service 
Association of 
Western Australia 
Incorporated 

Director General, 
Department of 
Indigenous Affairs 

Scott C 
PSAC 11/2004 

29/03/04, 
07/04/04 

Denial of leave 
entitlements to a 
Union member 

Referred 

Civil Service 
Association of 
Western Australia 
Incorporated 

Governing Council 
of Central TAFE 

Harrison C 
PSAC 31/2003 

13/11/03 Rejection of 
permanent 
employment 
status 

Referred 

Civil Service 
Association of 
Western Australia 
Incorporated 

The Director 
General of the 
Department of 
Agriculture 

Scott C 
PSAC 17/2003 

N/A Alleged failure 
to comply with 
the 
requirements of 
s.79(5) of 
thePSM Act 

Concluded 

Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, Engin & 
Elect Div, WA Branch 

BHP Billiton Iron 
Ore 

Wood C 
C 84/2004 

23/04/04 Harsh, unfair 
and 
unwarranted 
warning of a 
Union member 

Concluded 

Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, Engin & 
Elect Div, WA Branch 
and The Automotive, 
Food, Metals, 
Engineering, Printing 
and Kindred Industries 
Union of Workers - 
Western Aust 

Bluescope Lysaght 
 

Gregor C 
C 71/2004 

7/04/04 Ban on the 
working of 
overtime 

Concluded 

Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, Engin & 
Elect Div, WA Branch 

Firemain Co Gregor C 
C 121/2004 

N/A Members' 
termination of 
employment 
harsh, 
oppressive and 
unfair 

Concluded 

Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, Engin & 
Elect Div, WA Branch 

Western Australian 
Specialty Alloys Pty 
Ltd 

Gregor C 
C 108/2004 

26/05/04 Termination of 
union member 

Concluded 
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Parties 
Commissioner 

Conference 
Number 

Dates Matter Result 

Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, Engin & 
Elect Div, WA Branch 

Zampogna Bros 
Electrical 

Gregor C 
C 77/2004 

N/A Alleged breach 
of the Electrical 
Contracting 
Industry Award 
R22 of 1978 

Concluded 

Director General, 
Department of 
Education and 
Training 

Australian Liquor, 
Hospitality and 
Miscellaneous 
Workers Union, 
Western Australian 
Branch 

Harrison C 
C 227/2003 

29/10/03, 
07/11/03, 
12/11/03, 
17/11/03 

process for 
access to Level 
3 Education 
Assistant 

Discontinued 

The Australian 
Workers' Union, West 
Australian Branch, 
Industrial Union of 
Workers 

Mr John Fraser Beech SC 
C 114/2003 

17/07/03 Alleged unpaid 
contractual 
benefits 

Referred 

The Australian 
Workers' Union, West 
Australian Branch, 
Industrial Union of 
Workers 

Palermo Family 
Trust T/as Palermo 
Nominees Pty Ltd 
T/as Pia's Liberty 
"C" 

Harrison C 
C 77/2003 

12/05/03 Alleged unfair 
dismissal 

Referred 

The Automotive, 
Food, Metals, 
Engineering, Printing 
and Kindred Industries 
Union of Workers - 
Western Australian 
Branch 

Leighton 
Contractors 

Gregor C 
CR 15/2004 

2/02/04 Alleged unfair 
dismissal 

Discontinued 

The Automotive, 
Food, Metals, 
Engineering, Printing 
and Kindred Industries 
Union of Workers - 
Western Australian 
Branch 

Oceaneering 
Australia Pty Ltd 

Gregor C 
C 74/2004 

27/04/04 Payment of 
wages and 
annual salary 
review 

Concluded 

The Automotive, 
Food, Metals, 
Engineering, Printing 
and Kindred Industries 
Union of Workers - 
Western Australian 
Branch 

Royal Automobile 
Club 

Gregor C 
C 107/2004 

N/A Termination of 
a Union 
member 

Concluded 

The Automotive, 
Food, Metals, 
Engineering, Printing 
and Kindred Industries 
Union of Workers - 
Western Australian 
Branch 

Simon Engineering 
(Australia) Pty Ltd 

Gregor C 
CR 48/2004 

20/05/04 Alleged unfair 
dismissal 

Discontinued 

The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Austpeak 
Constructions 

Gregor C 
C 73/2004 

N/A alleged failure 
to provide 
minimum 
amenities and 
first aid 
equipment 

Concluded 

The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

BHP Billiton Iron 
Ore Pty Ltd 

Kenner C 
C 18/2004 

5/02/04 Alleged 
unjustifiably 
administered 
written 
reprimands 

Discontinued 
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Parties 
Commissioner 

Conference 
Number 

Dates Matter Result 

The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

BHP Billiton Iron 
Ore Pty Ltd 

Gregor C 
C 230/2003 

5/11/03 Termination Referred 

The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

BHP Billiton Iron 
Ore Pty Ltd 

Wood C 
C 51/2004 

26/03/04 Termination of 
employment 

Termination 

The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

BHP Billiton Iron 
Ore Pty Ltd 

Gregor C 
CR 230/2003 

29, 30, 
31/03/04 

Termination Dismissed 

The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Clad (WA) Pty Ltd 
trading as New 
Concept Ceilings 
and Partitions 

Gregor C 
C 88/2004 

29/04/04 termination of 
employment of 
a union member 

Concluded 

The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Swanport Plastering 
Pty Ltd 

Gregor C 
C 14/2004 

2/02/04 Alleged unfair 
dismissal 

Concluded 

The Shop, Distributive 
and Allied Employees' 
Association of 
Western Australia 

Dunlop Bedding a 
Division of Pac 
Brands Household 
Products Pty Ltd 

Harrison C 
C 70/2004 

2/04/04 Redundancy 
and/or 
termination of 
two Union 
Members 

Discontinued 

Transport Workers' 
Union of Australia, 
Industrial Union of 
Workers, Western 
Australian Branch 

Environsafe 
Directional Drilling 

Gregor C 
C 15/2003 

2/02/04 Alleged non 
payment of 
required amount 
of severance 
pay 

Referred 

Western Australian 
Municipal, Road 
Boards, Parks and 
Racecourse 
Employees' Union of 
Workers 

The Shire of 
Wandering 

Harrison C 
C 202/2003 

8/10/03 Issue over 
withholding 
bond payment 
for rental 
accommodation 

Discontinued 

 

CORRECTIONS— 

2004 WAIRC 11560 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

 -v- 
 BLACKADDER SCAFFOLDING SERVICE (AUST) PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 5 APRIL 2004 
FILE NO/S AG 225 OF 2002 
CITATION NO. 2004 WAIRC 11560 
 
 
Result Correction Order issued 
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Order 
WHEREAS an error occurred in the Order dated 28 October 2003 issued in application AG 225 of 2002, the Commission, in order 
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –  

THAT the Innes Transport Pty Ltd and the Transport Workers’ Union Enterprise Bargaining Agreement 1998, AG 24 of 
1999 be restored; and 
THAT the Blackadder Scaffolding Services/BLPPU Collective Agreement 1999, AG 204 of 1999 be and is hereby 
cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 11561 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

 -v- 
 NORTHERN SUBURBS CRANE HIRE PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 5 APRIL 2004 
FILE NO/S AG 230 OF 2002 
CITATION NO. 2004 WAIRC 11561 
 
 
Result Correction Order issued 
 
 

Order 
WHEREAS an error occurred in the Order dated 7 May 2003 issued in application AG 230 of 2002, the Commission, in order to 
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –  

THAT the Agreement name “Westswan Formwork (WA) Pty Ltd t/a Westswan Formwork/CFMEUW Industrial 
Agreement 2002 – 2005” be deleted and replaced with “Northern Suburbs Crane Hire/CFMEUW Industrial Agreement 
2002 – 2005”. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 11562 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

 -v- 
 SANWELL PTY LTD (ABN 48 009 301 562) 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 5 APRIL 2004 
FILE NO/S AG 70 OF 2003 
CITATION NO. 2004 WAIRC 11562 
 
 
Result Correction Order issued 
 
 

Order 
WHEREAS an error occurred in the Order dated 30 June 2003 issued in application AG 70 of 2003, the Commission, in order to 
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –  

THAT the reference to “AG 83 of 2000” in the Order dated 30 June 2003 be deleted and replaced with “AG 82 of 2000”. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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ENTERPRISE BARGAINING AGREEMENT—Notation of— 
 

Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

Blackadder Scaffolding / 
CFMEUW Industrial 
Agreement 2002-2005 AG 
225/2002 

7/05/2003 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Blackadder 
Scaffolding 
Service (Aust) Pty 
Ltd 

Coleman CC Agreement 
Registered 

Cape Modern / CFMEUW 
Industrial Agreement 2002-
2005 AG 294/2002 

7/05/2003 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Cape Modern Pty 
Ltd 

Coleman CC Agreement 
Registered 

Department of Conservation 
and Land Management 
Common Fire Service 
Provisions Agreement 2003 
PSAAG 9/2004 

13/05/2004 The Executive 
Director of the 
Department of 
Conservation and Land 
Management 

Civil Service 
Association of 
Western Australia 
Incorporated 

Scott C Agreement 
Registered 

Flooring Solutions / 
CFMEUW Industrial 
Agreement 2002-2005 AG 
66/2003 

7/05/2003 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Seattle Holdings 
Pty Ltd atf The 
Vincent Family 
Trust t/a Flooring 
Solutions 

Coleman CC Agreement 
Registered 

Goodman Fielder Consumer 
Foods (Canningvale) 
Enterprise Agreement 
2004/2005 AG 85/2004 

8/06/2004 The Shop, Distributive 
and Allied Employees' 
Association of 
Western Australia 

Goodman Fielder 
Consumer Foods 
Ltd 

Harrison C Agreement 
Registered 

Hale School (Enterprise 
Bargaining) Agreement 2004 
AG 78/2004 

8/06/2004 The Independent 
Schools Salaried 
Officers' Association 
of Western Australia, 
Industrial Union of 
Workers , Hale School 

(Not applicable) Harrison C Agreement 
Registered 

Mercy Hospital Mount 
Lawley, Maintenance Staff 
Enterprise Bargaining 
Agreement 2003 AG 
162/2003 

4/06/2004 Mercy Hospital Communications, 
Electrical, 
Electronic, 
Energy, 
Information, 
Postal, Plumbing, 
and Allied 
Workers Union of 
Australia, Engin & 
Elect Div, WA 
Branch 

Wood C Agreement 
Registered 

Ronaldo Holdings Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 AG 
256/2002 

7/05/2003 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Ronaldo Holdings 
Pty Ltd 

Coleman CC Agreement 
Registered 

Stegbar Pty Ltd (Wangara 
WA) Enterprise Agreement 
2004 AG 77/2004 

28/05/2004 Stegbar Pty Limited Communications, 
Electrical, 
Electronic, 
Energy, 
Information, 
Postal, Plumbing, 
and Allied 
Workers Union of 
Australia, Engin & 
Elect Div, WA 
Branch 

Gregor C Agreement 
Registered 

 

NOTICES—Appointments— 
APPOINTMENT 

ADDITIONAL PUBLIC SERVICE ARBITRATOR 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the 
provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint Senior Commissioner A.R. Beech to be an 
additional Public Service Arbitrator for a further period of one year from the 21st June, 2004. 
Dated the 21st day of May, 2004 
 (Sgd.)  W S COLEMAN, 
 Chief Commissioner. 
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APPOINTMENT 
ADDITIONAL PUBLIC SERVICE ARBITRATOR 

I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the 
provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint Commissioner S.J. Kenner to be an additional 
Public Service Arbitrator for a further period of one year from the 21st June, 2004. 
Dated the 21st day of May, 2004 
 (Sgd.)  W S COLEMAN, 
 Chief Commissioner. 

 

Industrial Relations Act 1979 
I, the undersigned, the HONOURABLE DAVID KINGSLEY MALCOLM AC CitWA, Chief Justice of Western Australia, in 
exercise of the powers conferred on me by section 85(6) of the Industrial Relations Act 1979 (WA), DO HEREBY NOMINATE 
THE HONOURABLE CHRISTOPHER JAMES LONSDALE PULLIN, a Judge of the Supreme Court of Western Australia, to be 
the Presiding Judge of the Western Australian Industrial Appeal Court on 1 June until 30 June 2004 or until the completion of the 
hearing and determination of any proceedings his Honour may be participating in at the expiration of that period. 
As witness my hand this 26th day of March 2003. 

 
CHIEF JUSTICE OF WESTERN AUSTRALIA 

 

Industrial Relations Act 1979 
I, the undersigned, the HONOURABLE DAVID KINGSLEY MALCOLM AC CitWA, Chief Justice of Western Australia, in 
exercise of the powers conferred on me by section 85(6) of the Industrial Relations Act 1979 (WA), DO HEREBY NOMINATE 
THE HONOURABLE RENE LUCIEN LEMIERE, a Judge of the Supreme Court of Western Australia, to be an Acting Ordinary 
Member of the Western Australian Industrial Appeal Court on 1 June until 30 June 2004 or until the completion of the hearing and 
determination of any proceedings his Honour may be participating in at the expiration of that period. 
As witness my hand this 26th day of March 2003. 

 
CHIEF JUSTICE OF WESTERN AUSTRALIA 

 

RECLASSIFICATION APPEALS—Notation of— 
 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 10 of 2002 John Patrick McGee Director General – 
Department of Mineral 
and Petroleum Resources 

Scott C. Discontinued 18/05/04 

PSA 52 of 2003 Sheila Shepherdson East Metropolitan Health 
Service 

Scott C. Withdrawn by 
Leave 

17/05/04 

PSA 53 of 2003 Colin Boekeman East Metropolitan Health 
Service 

Scott C. Withdrawn by 
Leave 

17/05/04 

PSA 54 of 2003 Rosemarie Anderson East Metropolitan Health 
Service 

Scott C. Withdrawn by 
Leave 

17/05/04 

PSA 55 of 2003 Martha Graham East Metropolitan Health 
Service 

Scott C. Withdrawn by 
Leave 

17/05/04 

PSA 70 of 2003 Tricia Atkin Minister for Health in 
right of Metropolitan 
Health Service c/o 
Osborne Park Hospital 

Scott C. Discontinued  

PSA 76 of 2003 Ferdinando Muccilli Minister for Health in 
Right of the Metropolitan 
Health Service, North 
Metropolitan Health 
Service 

Scott C. Dismissed 31/05/04 
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File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 77 of 2003 Geoffrey Philip Graham Minister for Health in 
Right of the Metropolitan 
Health Service, North 
Metropolitan Health 
Service 

Scott C. Dismissed 31/05/04 

PSA 78 of 2003 Arthur John Bateson Minister for Health in 
Right of the Metropolitan 
Health Service, North 
Metropolitan Health 
Service 

Scott C. Dismissed 31/05/04 

 

NOTICES—Award/Agreement matters— 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. A7 OF 2004 

APPLICATION FOR REGISTRATION OF AN AWARD 
ENTITLED "STAGING CONNECTIONS AND GEARHOUSE (EVENTS AND PRESENTATIONS AUDIO-VISUAL 

CREWING) AWARD 2004” 
NOTICE is given that an application has been made to the Commission by Media, Entertainment and Arts Alliance of Western 
Australia (Union of Employees) under the Industrial Relations Act 1979 for the above Award. 
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder. 

3 – AREA SCOPE AND PARTIES BOUND 
This Award shall apply throughout Western Australia and be binding upon all employees employed by the employers named as 
parties to this award and any successor, assignee , transmittee or agent of such employers in the callings described in Clause 6. – 
Classifications and Wages of this Award.  

5 - DEFINITIONS 
 “crew member” means a person engaged to work in connection with the employer’s business in setting up and packing down 
audio-visual and related equipment, operating and/or monitoring that equipment, travelling on the employer’s business, meeting 
with the employer’s clients, other employer instigated meetings, maintenance, vehicle cleaning, rest breaks, loading and unloading 
at base or other place nominated by the employer, equipment testing and/or preparation, paid union meetings authorised by this 
award, incidental paperwork, performance appraisals and any other work done at the direction of the employer and not otherwise 
mentioned but necessarily related to the work of crews.   
“Crew member Level 1” means an employee with the relevant training or industry experience applicable to a level 1 employee, or 
who  is designated in writing by the employer as a level 1 employee, or who is otherwise required by the employer to carry out the 
following duties;  

(i) Plan and prepare work including the interpretation of site plans, selection of appropriate equipment and coordination 
of  transport of equipment to site. 

(ii) Safely unload equipment, identify potential hazards, and  co-coordinate set-up  requirements with relevant 
venue/site personnel, 

(iii) Set up and operate audio equipment (for events with up to 250 persons in attendance) 
(iv) Set up and operate lighting equipment (excluding “intelligent lighting”) 
(v) Set up and operate vision equipment (excluding events that require more than two computers) 
(vi) Set up and operate conferencing equipment such as slide projectors, overhead projectors, screens, drapes and so on. 
(vii) Follow written or verbal instructions to co-ordinate the operation of equipment with the conduct of events of up to 

250 people. 
(viii) Pack down equipment 
(ix) Supervise in-house induction trainees where required 
(x) Operate basic safety, lifting or other equipment 
In the conduct of his/her duties a level 1 employee can be expected to; 
• perform work under limited supervision either individually or in a team environment; 
• exercise discretion within the scope of this level; 
• understand and apply quality control techniques; 
• exercise good interpersonal and communications skills to conform with the requirements of the client; 
• solve straightforward problems using readily available information 
• organise allocated materials and equipment in an efficient and effective manner  
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• be responsible for the work undertaken 
• Follow safety instructions as required by the employer. 

“Crew member Level 2” means an employee with the relevant training or industry experience applicable to a level 2 employee, or 
who is designated in writing by the employer as a level 2 employee, or who is otherwise required by the employer to carry out 
duties that include those of a level 1 employee as well as to; 

(i) Work at larger or more complex events requiring the set up and operation of audio, lighting, visual and conferencing 
equipment including “intelligent” lighting, equipment requiring more than two computers, and so on. 

(ii) Follow more complex written or verbal instructions than those required at level 1 
(iii) Operate basic safety, lifting or other equipment that requires formal certification by relevant authorities.  
(iv) Supervise in-house induction trainees or level 1 employees where required. 
In the conduct of his/her duties a level 2 employee can be expected to; 
• provide overall supervision and co-ordination of resources and individuals and/or work teams within areas of 

responsibility 
• effectively handle work that is characterised by occasional peak periods and simultaneous handling of a variety of 

tasks, and with significant interruptions; 
• insure quality standards are met through consistency, timelines, correctly following procedures, and responsiveness 

to the client’s needs; 
• determine priorities and monitor performance for own and teams work, to ensure the efficient and effective use of 

allocated resources; 
• interpret detailed instructions and procedures for others; 
• readily adapt to change in work procedures and associated technologies. 

“crew member level 3” means an employee with the relevant training, or with level 3 competency acquired through a significant 
period of experience in the industry, or who is designated in writing by the employer as a level 3 employee, or who is otherwise 
required by the employer to carry out duties that include those of a level 2 employee as well as to 

(i) Act as a technical director with overall responsibility for planning, coordinating and supervising the work of crews. 
(ii) provide more detailed supervision and/or training for employees of a lower level. 
In the conduct of his/her duties a level 2 employee can be expected to demonstrate; 
• accountability and responsibility for enabling the achievement of business goals within budgetary guidelines; 
• superior communication and/or liaison skills; 
• creative planning and the achievement of design standards; 
• superior knowledge of relevant technology, terminology and techniques. 

“in-house induction trainee” means a person engaged under an in-house training program to learn the skills applicable to a crew 
member. 

6 – CLASSIFICATIONS AND WAGES 
Crew member – Level 3 
Crew member - Level 2  
Crew member – Level 1 
In-house induction trainee 

A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth. 

J. SPURLING, 
 Registrar. 
16 June 2004. 

 




