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FULL BENCH—Procedural Directions and Orders— 
2004 WAIRC 12406 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CELESTE CORPORATION PTY LTD 

APPELLANT 
 -and- 
 MICHELLE JANET MURPHY 

RESPONDENT 
CORAM FULL BENCH 

HIS HONOUR THE PRESIDENT P J SHARKEY 
CHIEF COMMISSIONER W S COLEMAN 
COMMISSIONER P E SCOTT 

DELIVERED WEDNESDAY, 18 AUGUST 2004 
FILE NO/S FBA 42 OF 2003 
CITATION NO. 2004 WAIRC 12406 
 
 
Decision Application to strike out discontinued by consent; Appeal dismissed by consent 
Appearances 
Appellant  Mr M S Crawford (of Counsel), by leave 
Respondent  Ms M J Murphy, on her own behalf 
 
 

Order 
This application to strike out appeal No. FBA 42 of 2003 having come on for hearing before the Full Bench on the 18th day of 
August 2004, and having heard Mr M S Crawford (of Counsel), by leave, on behalf of the appellant, and Ms M J Murphy, on her 
own behalf as respondent, and the parties herein having signed a minute of proposed orders on the 17th day of August 2004 to 
discontinue the application to strike out the appeal by consent, and the parties having agreed that the appeal should be dismissed by 
consent, and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is 
this day, the 18th day of August 2004, ordered and declared by consent as follows:- 

(1) THAT the application to strike out Appeal No. FBA 42 of 2003 be and is hereby discontinued by consent. 
(2) THAT appeal No. FBA 42 of 2003 be and is hereby dismissed by consent. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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2004 WAIRC 12189 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANTHONY GEOFFREY MATTHEWS 
APPELLANT 

 -and- 
 COOL OR COSY PTY LTD; CEIL COMFORT HOME INSULATION PTY LIMITED 

RESPONDENT 
CORAM FULL BENCH 

HIS HONOUR THE PRESIDENT P J SHARKEY 
CHIEF COMMISSIONER W S COLEMAN 
COMMISSIONER J F GREGOR 

DELIVERED TUESDAY, 3 AUGUST 2004 
FILE NO/S FBA 52 OF 2002 
CITATION NO. 2004 WAIRC 12189 
 
 
Decision Order by consent 
Appearances 
Appellant  Mr A L Drake-Brockman (of Counsel), by leave and with him Mr C Boyle (of Counsel), by 

leave 
Respondent Ms M G Saraceni (of Counsel), by leave 
 
 

Order 

This matter having been remitted to the Commission by the Industrial Appeal Court and having come on for hearing before the Full 
Bench on the 3rd day of August 2004, and having heard Mr A L Drake-Brockman (of Counsel), by leave, and with him Mr C Boyle 
(of Counsel), by leave, on behalf of the appellant, and Ms M G Saraceni (of Counsel), by leave, on behalf of the respondent, and the 
parties herein having filed a minute of consent orders seeking to amend the order of the Full Bench delivered on 24 December 2003 
and deposited in the Registry of the Commission on the 13th day of January 2004, and the Full Bench having determined that the 
order should be amended in the terms of the minute of consent order, and the parties herein having waived their rights pursuant to 
s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 3rd day of August 2004, ordered that the order of the Full 
Bench delivered on 24 December 2003 and deposited in the Registry of the Commission on the 13th day of January 2004 be 
amended, by consent, to read as follows:- 

(1) THAT appeal No. FBA 52 of 2002 be and is hereby upheld. 

(2) THAT the decision of the Commission at first instance in matter No. 1502 of 2001 given on 31 October 2002 and 
corrected on 4 November 2002 be and is hereby varied by the existing terms of the orders being deleted so that the 
order reads now as follows:- 

(a) “That the above-named applicant, Anthony Geoffrey Matthews was harshly, oppressively or unfairly 
dismissed from his employment with the above-named respondent, Ceil Comfort Home Insulation Pty 
Limited, on the 30th day of July 2001. 

(b) That the above-named applicant, Anthony Geoffrey Matthews, was denied a contractual benefit in the 
form of 12 months’ reasonable notice in respect of his employment with the above-named respondent, 
Ceil Comfort Home Insulation Pty Limited.” 

(3) THAT the said respondent, Ceil Comfort Home Insulation Pty Limited, do pay to the above-named applicant, 
Anthony Geoffrey Matthews, the sum of $79, 920.00 [less tax] as and by way of compensation within 28 days of 
the 13th day of January 2004. 

(4) THAT the said respondent, Ceil Comfort Home Insulation Pty Limited, do pay to the above-named applicant, 
Anthony Geoffrey Matthews, the further sum of $79, 920.00 [less tax] in respect of the denial of a contractual 
benefit within 30 days of the 28th day of July 2004. 

(5) THAT in relation to the respondent, Cool or Cosy Pty Ltd, the application be and is hereby dismissed. 

By the Full Bench 

(Sgd.)  P J SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

COMMISSION'S OWN MOTION 
-v- 
DARDANUP BUTCHERING CO AND OTHERS 

CORAM COMMISSION IN COURT SESSION  
CHIEF COMMISSIONER W S COLEMAN 
SENIOR COMMISSIONER A R BEECH 
COMMISSIONER J H SMITH 

DATE FRIDAY, 3 SEPTEMBER 2004 
FILE NO. APPLICATION 44 OF 2004 
CITATION NO. 2004 WAIRC 12690 
 
 
Result Statement issued – meaning and effect of s40B of the Industrial Relations Act 1979 
Representation 
 Mr P Wilding on behalf of the Minister for Consumer and Employment Protection 
 Ms C Ozich (as Counsel) on behalf of the Trades and Labour Council 
 Mr A Caccamo on behalf of the Australian Mines and Metals Association 
 Mr G R Blyth on behalf of the Chamber of Commerce and Industry of Western Australia acting in its 

capacity under s 40B(2) 
 Mr T Pope on behalf of the Shop, Distributor’s and Allied Employees’ Association of Western 

Australia 
 Mr L Edmonds on behalf of the Automotive, Food, Metals, Engineering, Printing and Kindred 

Industries Union of Workers – Western Australian Branch 
 Ms J Freeman on behalf of the Australian Liquor, Hospitality and Miscellaneous Workers' Union, 

Western Australian Branch 
 Mr P G Robertson on behalf of employers bound by the Cleaners’ and Caretakers’ Award, Cleaners, 

Contract Cleaners Award 1986, and the Contract Cleaners (Ministry of Education) Award 1990 and 
the Bakers’ (Metropolitan) Award 1987, and Pastry Cooks’ Award 1981 

 Mr M Borlase on behalf employers bound by the Metal Trades (General) Award 1966 
 Ms N Thomson on behalf of employers bound by the provisions of the Shop and Warehouse 

(Wholesale and Retail Establishments) State Award 1977 
 Mr L Joyce on behalf of employers bound by the provisions of the Children’s Services (Private) 

Award 
 Mr P Moss on behalf of employers who are bound by the Clerks’, (Commercial, Social and 

Professional Services) Award and the Clerks (Wholesale and Retail Establishments) Award 
 Ms M Kuhne on behalf of employers bound by the Hospital Salaried Officers (Nursing Homes) 

Award 1976, Enrolled Nurses and Nursing Assistants (Private) Award No 8 of 1978, Hospital Salaried 
Officers (Private Hospitals) Award 1980, Aged and Disabled Persons Hostels Award 1987, Hospital 
Salaried Officers (Silver Chain) Award 1980 and the Private Hospital Employees’ Award 1972 

 Ms S Thorp on behalf of employers bound by the Restaurant, Tearoom and Catering Workers' Award, 
1979, Hotel and Tavern Workers' Award, 1978 and the Clerks' (Hotels, Motels and Clubs) Award 
1979 
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Introduction and history of these proceedings 
1 This Commission in Court Session issues this statement which deal with the meaning and effect of s40B of the Industrial 

Relations Act 1979 (the Act”) for the guidance of the parties and other persons interested in a review of the Metal Trades 
(General) Award 1966, Children's Services (Private) Award, the Cleaners and Caretakers Award 1969 and The Shop and 
Warehouse (Wholesale and Retail Establishments) State Award 1977 under s40B of the Act.  The Commission in Court 
Session is grateful to the parties and other interested persons who provided to the Commission comprehensive submissions on 
all of the issues raised by the Commission in this matter.   

2 Prior to convening proceedings in this matter on 15 December 2003, the Commission in Court Session directed the Registrar to 
publish a discussion paper titled Award Review.  Pages 1 to 8 of that paper raised a number of issues as follows: 

"Following an advertisement in The West Australian on 12 August 2002 by the Registrar of the Western Australian 
Industrial Relations Commission pursuant to his obligations under reg 94A of the Industrial Relations Commission 
Regulations 1985, the Registrar received written submissions in relation to award reviews.  The advertisement sought 
written comments in relation to the review of awards generally or in relation to an award or awards in particular.  The 
Registrar prepared a summary of those submissions.  This paper takes into account comments in those submissions which 
appear to raise relevant issues in respect of four awards, the Metal Trades (General) Award 1966, Children's Services 
(Private) Award, the Cleaners and Caretakers Award 1969 and The Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977.  This paper also takes account of some matters that are issues that may arise in 
relation to award reviews generally.  This discussion paper is issued by the Registrar following a direction from the 
Commission to do so.  The Commission in Court Session has determined that it will call on its own motion the four 
awards to hear submissions in relation to the matters raised in this discussion paper and the attached documents. 
Since s.40B was enacted a number of awards have been reviewed by the Commission and amended.   
This discussion paper sets out in Attachment A matters which relate specifically to the review, redrafting and 
modernisation of the four awards under review which have been identified in reports from the officers of the Commission.  
Attachment B describes a standard arrangement clause recommended by the Registrar following a review conducted 
under reg 94A. 
General Issues for Consideration 
S.40B(1) – Industrial Relations Act  
S.40B of the Industrial Relations Act 1979 should be applied in accordance with the requirements of s26 of the Industrial 
Relations Act. 
S.40B(1) provides: 

'(1) The Commission, of its own motion, may by order at any time vary an award for any one or more of the 
following purposes —  
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(a) to ensure that the award does not contain wages that are less than the minimum award wage as 
ordered by the Commission under section 51; 

(b) to ensure that the award does not contain conditions of employment that are less favourable than 
those provided by the MCE Act;  

(c) to ensure that the award does not contain provisions that discriminate against an employee on any 
ground on which discrimination in work is unlawful under the Equal Opportunity Act 1984; 

(d) to ensure that the award does not contain provisions that are obsolete or need updating;  
(e) to ensure that the award is consistent with the facilitation of the efficient organisation and 

performance of work according to the needs of an industry and enterprises within it, balanced with 
fairness to the employees in the industry and enterprises.' 

The following issues may arise in relation to the four awards and all awards of the Commission.  These issues are – 
(a) What is the meaning and effect of s.40B(1)(a), (b), (c), (d) and (e) of the Industrial Relations Act? 
(b) When regard is had to s.40B(1)(c), (d) and (e) of the Industrial Relations Act – 

(i) whether there should be an explicit right for an employee to refuse to work overtime in 
circumstances where it would result in the working of unreasonable hours, that is, adopt 
the Australian Industrial Relations Commission case standard for reasonable hours of 
work, reasonable overtime and paid breaks after extreme working hours in Re CFMEU v 
The Coal Mining Industry (Production and Engineering) Consolidated Award ('Working 
Hours case') (Print PR072002). 

(ii) Whether there should be explicit right for part-time work, job-sharing and flexibility in 
working hours to fulfil family responsibilities, for example, start late, start early or finish 
early or take a break in the middle of a shift to fulfil family responsibilities. 

(iii) Whether rostering arrangements should be flexible to allow employees to fulfil family 
responsibilities. 

(iv) Whether shift penalties are still relevant and should such clauses be reviewed. 
(v) Whether all awards should contain redundancy and introduction to change clauses.  In 

relation to the awards to be reviewed by the Commission in Court Session this issue only 
arises in relation to the Cleaners and Caretakers Award 1969. 

(vi) What initiatives have been taken under structural efficiency and enterprise bargaining 
which are now permanent features of industries which should now be reflected in awards?  
Some of these may include: 

Probation, 
Part-time employment, 
Fixed term employment, 
Casual employment, 
Spread of hours, 
Consolidation of allowances. 

(c) Whether all awards should comprehensively contain all legislative rights and obligations such as 
minimum conditions under the Minimum Conditions of Employment Act 1993 including 
contracting out of annual leave conditions under s8 of the Minimum Conditions of Employment 
Act.  Alternatively should awards simply refer to legislative rights and obligations contained in the 
Minimum Conditions of Employment Act and the Industrial Relations Act (such as parental leave, 
right of entry, keeping of time and wages records, and inspection of records) and leave the reader 
to refer to those legislative provisions? 

(d) The Minimum Conditions of Employment Act was recently amended by the Acts Amendment 
(Equality of Status) Act 2003 to delete references to de facto spouse and insert references to de 
facto partner.  These amendments create an entitlement to bereavement and parental leave to 
single sex partners.  Should this legislative change be reflected in variations to the four awards? 

(e) Whether the entitlement to take sick leave to care for family members set out in s.20A of the 
Minimum Conditions of Employment Act 1993 should be incorporated in all awards. 

(f) When regard is had to s.40B(1)(d) whether the Commission should give consideration to varying 
scope clauses in many of its awards and its lists of respondents and parties to reflect the 
requirements of s.38(1) of the Industrial Relations Act and to define the scope of awards by 
reference to named classifications of employees and industries rather than defining the industry 
only by lists of respondents.  In particular, whether it is right and proper for the Commission to 
modernise its awards by – 
(i) removing from its lists of parties to an award, parties who in fact no longer exist; and 
(ii) amending the scope of awards to define the scope by describing the industry by name and 

not by reference to named employers; and 
(iii) ensuring all awards contain a list of named parties as required by s38(1) of the Industrial 

Relations Act. 
In relation to the awards under review, the issue identified in (f)(ii)  only arises in relation to The 
Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 (see Bell–A-Bike 
Rottnest Pty Ltd v The Automotive, Food, Metals, Engineering, Printing and Kindred Industries 
Union of Workers – Western Australian Branch [2002] WAIRC 06654; (2002) 82 WAIG 2655). 

(g) Whether all awards should be redrafted to provide for standard arrangement, title, particular 
definitions, numbering of clauses and standard clauses for such matters as contract of service, 
casual employees, sick leave, carer's leave, bereavement leave, parental leave, dispute resolution, 
right of entry, superannuation, supported wage system, apprentices and traineeships etc. 
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(h) What steps should the Commission take in fulfilling its obligations under s.40B(1) generally and 
specifically in relation to the four awards under review? 

(i) In relation to s.40B(1)(c) one issue that arises is whether s.40B(1)(c) requires the Commission to 
take action to ensure its award provisions – 
(i) are not interpreted or implemented by the parties and employers bound by an award in a 

way that creates direct or indirect discrimination; or 
(ii) contain mandatory obligations which prohibit direct or indirect discrimination in respect 

of particular matters. 
Discrimination is widely defined under the Equal Opportunity Act in respect of certain grounds.  Discrimination in 
work is prohibited under the Equal Opportunity Act on grounds of – 

(a) sex, marital status or pregnancy; 
(b) family responsibility or family status; 
(c) gender history; 
(d) sex or sexual orientation; 
(e) race; 
(f) religious or political conviction; 
(g) impairment; 
(h) age; 
(i) spent convictions. 

For example, in relation to discrimination on grounds of family responsibility or status in respect of work, ss.35A 
and 35B of the Equal Opportunity Act provide: 

'35A. Discrimination on the ground of family responsibility or family status  
(1) For the purposes of this Act, a person (in this subsection referred to as the 'discriminator') 

discriminates against another person (in this subsection referred to as the 'aggrieved person') on the 
ground of family responsibility or family status if, on the ground of —  
(a) the family responsibility or family status of the aggrieved person; 
(b) a characteristic that appertains generally to persons having the same family responsibility or 

family status as the aggrieved person; or 
(c) a characteristic that is generally imputed to persons having the same family responsibility or 

family status as the aggrieved person, 
the discriminator treats the aggrieved person less favourably than, in circumstances that are the same 
or are not materially different, the discriminator treats or would treat a person who does not have 
such a family responsibility or family status. 

(2) For the purposes of this Act, a person (in this subsection referred to as 'the discriminator') 
discriminates against another person (in this subsection referred to as the 'aggrieved person') on the 
ground of family responsibility or family status if the discriminator requires the aggrieved person to 
comply with a requirement or condition —  
(a) with which a substantially higher proportion of persons not of the same family responsibility 

or family status as the aggrieved person comply or are able to comply; 
(b) which is not reasonable having regard to the circumstances of the case; and 
(c) with which the aggrieved person does not or is not able to comply. 

35B. Discrimination against applicants and employees  
(1) It is unlawful for an employer to discriminate against a person on the ground of the person's family 

responsibility or family status—  
(a) in the arrangements made for the purpose of determining who should be offered 

employment; 
(b) in determining who should be offered employment; or 
(c) in the terms or conditions on which employment is offered. 

(2) It is unlawful for an employer to discriminate against an employee on the ground of the employee's 
family responsibility or family status—  
(a) in the terms or conditions of employment that the employer affords the employee; 
(b) by denying the employee access, or limiting the access of the employee, to opportunities for 

promotion, transfer or training or to any other benefits associated with employment; 
(c) by dismissing the employee; or 
(d) by subjecting the employee to any other detriment. 

(3) Nothing in subsection (1) renders it unlawful for a person to discriminate against another person, on 
the ground of the other person's family responsibility or family status, in connection with 
employment to perform domestic duties within a private household in which the employer resides. 

(4) Nothing in this section renders it unlawful for a person to do an act a purpose of which is to afford 
persons with a particular family responsibility or family status rights, benefits or privileges in 
connection with that family responsibility or family status.' 
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Indirect discrimination occurs when a condition or requirement is imposed that on the face of it appears neutral but 
adversely impacts on a particular group of which an aggrieved person is a member.  Indirect discrimination can 
arise when people are treated the same, because of some disadvantage they have or have suffered in the past 
(Australian Iron &  Steel Pty Ltd v Banovic (1989) 168 CLR 165).  A consequence of the definitions of direct and 
indirect discrimination appears to be that in considering whether an act is unlawful under the Equal Opportunity 
Act, the treatment of a person with an attribute, or the effect of a condition, requirement or practice must be 
compared to how a person without the attribute would be treated or affected, but also to how a person with a 
different attribute would be treated or affected.  To determine whether indirect discrimination arises, the 
circumstances of an aggrieved person or persons has to be judged against a base group.  The requirement also has to 
be unreasonable. 
The question is how can the Commission identify indirect discrimination in its award provisions if it is necessary to 
consider the factual circumstances of a particular person or persons against a base group. 
In some cases discrimination may be clear.  For example, discrimination could arise under the Long Service Leave 
General Order (2003) 83 WAIG 1, which is incorporated into many awards including the awards the Commission 
seeks to review.  The Long Service Leave General Order requires employers covered by the Order to provide long 
service leave to employees following 15 years 'continuous service'.  On its face, the Order may not recognise 
'parental leave' as service deemed to be 'continuous'.  If so, this provision could discriminate against parents who 
take periods of parental leave. 
Other examples of 'continuous service' or length of service that may require review are redundancy clauses and 
service related payments.  Such provisions may be discriminatory against women, as women tend to have broken 
patterns of employment.  Further, age based pay structures (above the age of 21) would likely breach the 
requirements of the Equal Opportunity Act. 
Given that certain provisions of the Equal Opportunity Act place obligations on employers to ensure that their 
employees are not provided with conditions of employment that are not accessible to some employees, there may be 
an argument that the Commission should review award provisions to provide some mechanism to ensure that some 
award provisions are not inaccessible to groups of employees. 
The Australian Industrial Relations Commission in its 1995 National Wage Decision held the third award level 
arbitrated safety net adjustments would be available where an award was varied to insert a model anti-
discriminatory clause.  Section 150A(2)(b) at that time (repealed) and now s.143(1C)(f) of the Workplace Relations 
Act 1996 (Cth) requires the Commission in making an award or an order affecting an award, to ensure that the 
award or order does not contain provisions that discriminate against an employee because of, or for reasons 
including, race, colour, sex, sexual preference, age, physical or mental disability, marital status, family 
responsibilities, pregnancy, religion, political opinion, national extraction or social origin.  The Australian Industrial 
Relations Commission 1995 model clause provided: 

'1. It is the intention of the respondents to this award to achieve the principal object in section 3(g) of the 
Industrial Relations Act 1988 by helping to prevent and eliminate discrimination on the basis of race, 
colour, sex, sexual preference, age, physical or mental disability, marital status, family responsibilities, 
pregnancy, religion, political opinion, national extraction or social origin. 
2. Accordingly, in fulfilling their obligations under the disputes avoidance and settling clause, the 
respondents must make every endeavour to ensure that neither the award provisions nor their operation are 
directly or indirectly discriminatory in their effects. 
3. Nothing in this clause is to be taken to affect: 
3.1 any different treatment (or treatment having different effects) which is specifically exempted under 
the Commonwealth anti-discrimination legislation; 
3.2 until 22 June 1997, the payment of different wages for employees who have not reached a particular 
age; 
3.3 an employee, employer or registered organisation, pursuing matters of discrimination in any state or 
federal jurisdiction, including by application to the Human Rights and Equal Opportunity Commission; or 
3.4 the exemptions in sections 170DF(2) and (3) of the Act.' 

The New South Wales Industrial Relations Commission also varied all of its awards in 1999 by General Order 
following its 1999 State Wage Decision by inserting an anti-discrimination clause into all of its awards. 
The Commission in Court Session may wish to hear submissions whether dispute resolution clauses in all awards 
including the four awards under consideration be varied to provide that in fulfilling their obligations under the 
dispute resolution procedures the parties are required to take all reasonable steps to ensure that the operation of the 
provisions of the award are not discriminatory in their effects.  Such a clause could be utilised to resolve disputes as 
to whether discrimination arises on a case by case basis, such as a dispute whether rosters create an arrangement 
that employees with family responsibilities are unable to meet. 
Some of these issues may overlap with 'pay equity' and 'equal remuneration' for men and women for work of equal 
value (s.6(ac) of the Industrial Relations Act).  In light of object s.6(ac) the Commission in Court Session may wish 
to hear submissions whether the Children's Services (Private) Award should undergo a further minimum rates 
adjustment process to adjust the rates of pay against the Metal Trades (General) Award 1966.  In particular, does 
sex discrimination arise in wage rates paid to women under the Children's Services (Private) Award or alternatively 
are these rates fair?  (See clause 22(7) of the Award)  Should the Commission's decision in 73 WAIG 101 be 
revisited so as to align the rates against the Metal Trades (General) Award?" 

Argument and conclusions as to jurisdiction to conciliate or arbitrate prior to issuing proposed variations 
3 On 16 January 2004 the Commission heard from parties to the Metal Trades General Award 1966, the Children's services 

(Private) Award, the Cleaners and Caretakers Award 1969 and the Shop Warehouse (Wholesale and Retail Establishments) 
State Award 1977, the Chamber of Commerce and Industry ("the Chamber"), the Trades and Labour Council ("the Council"), 
the Mines and Metals Association ("AMMA") and the Minister for Consumer and Employment Protection ("the Minister").  
The Commission also heard from a number of employers on whose behalf the Chamber had filed warrants to appear.  These 
employers are either bound by common rule to one of the four Awards or are parties or bound by common rule to the hearing.  
The Chamber advised the Commission that it wished to argue that of the Commission proceeded to conciliates or arbitrates in 
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this matter the Commission would be acting ultra vires the Industrial Relations Act 1979 ("the Act"). The Chamber and others 
filed written submissions in respect of this jurisdictional issue and the Commission issued the following statement on 10 March 
2004. 

"1 The Commission in Court Session on its own motion convened proceedings pursuant to s.40B of the Industrial 
Relations Act 1979 ('the Act') for the purpose of hearing named parties, the Chamber of Commerce and Industry 
('the Chamber'), the Trades and Labour Council ('the Council'), the Mines and Metals Association ('AMMA') 
and the Minister for Consumer and Employment Protection ('the Minister') on the matter of amending the 
following awards:- 
(a) Metal Trades (General) Award 1966. 
(b) Children's Services (Private) Award. 
(b) Cleaners and Caretakers Award 1969. 
(c) The Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977. 

2 Prior to convening the proceedings the Commission in Court Session directed the Registrar to provide to the 
parties and interested persons a copy of a discussion paper.  The opening paragraphs of the discussion paper 
state: 

'Following an advertisement in The West Australian on 12 August 2002 by the Registrar of the 
Western Australian Industrial Relations Commission pursuant to his obligations under reg 94A of the 
Industrial Relations Commission Regulations 1985, the Registrar received written submissions in 
relation to award reviews.  The advertisement sought written comments in relation to the review of 
awards generally or in relation to an award or awards in particular.  The Registrar prepared a summary 
of those submissions.  This paper takes into account comments in those submissions which appear to 
raise relevant issues in respect of four awards, the Metal Trades (General) Award 1966, Children's 
Services (Private) Award, the Cleaners and Caretakers Award 1969 and The Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 1977.  This paper also takes account of some 
matters that are issues that may arise in relation to award reviews generally.  This discussion paper is 
issued by the Registrar following a direction from the Commission to do so.  The Commission in 
Court Session has determined that it will call on its own motion the four awards to hear submissions 
in relation to the matters raised in this discussion paper and the attached documents.  Since s.40B was 
enacted a number of awards have been reviewed by the Commission and amended.  This discussion 
paper sets out in Attachment A matters which relate specifically to the review, redrafting and 
modernisation of the four awards under review which have been identified in reports from the officers 
of the Commission.  Attachment B describes a standard arrangement clause recommended by the 
Registrar following a review conducted under reg 94A.' 

3 Prior to convening proceedings, the parties to the awards, the Chamber, the Council, AMMA, the Minister and 
the employee organisations parties to the four awards were afforded the opportunity of inspecting the Registrar's 
s.40B review file.  That file contains the steps taken by the Registrar to complete his review by 31 August 2002, 
including the report he submitted to the Chief Commissioner on 29 August 2002.  The report contained the 
summary of submissions referred to in the opening paragraph of the discussion paper. 

4 On 16 January 2004, the Commission heard from the parties to the awards, the Chamber, the Council, AMMA, 
the Minister and persons who seek to be heard in these proceedings.  After taking appearances the Commission 
heard from the parties and others in conference.   

5 As the Chamber points out pages 1 to 8 of the discussion paper identifies issues that may arise in relation to the 
four awards and all awards of the Commission, which include among other things: 
(a) What is the meaning and effect of s.40B(1) of the Act. 
(b) Whether there should be an explicit right for an employee to refuse to work overtime in circumstances 

where it would result in the working of unreasonable hours. 
(c) Whether there should be an explicit right for part-time work, job-sharing and flexibility in working 

hours to fulfil family responsibilities. 
(d) Whether shift penalties are still relevant and should such clauses be reviewed. 
(e) Whether all awards should contain redundancy and introduction to change clauses. 
(f) What ‘structural efficiency’ and ‘enterprise bargaining’ initiatives should now be reflected in all 

awards. 
(g) Whether all awards should comprehensively contain all legislative rights and obligations or should 

awards simply refer to legislative rights and obligations (such as parental leave, right of entry, keeping 
of time and wages records, and inspection of records) and leave the reader to refer to those legislative 
provisions. 

(h) Whether references to de facto spouse should be deleted and references to de facto partner inserted 
into entitlements to bereavement and parental leave by single sex partners to reflect recent legislative 
changes. 

(i) Whether the entitlement to take sick leave to care for family members should be incorporated in all 
awards. 

(j) Whether to define the scope of awards by reference to named classifications of employees and 
industries rather than defining the industry only by lists of respondents. 

(k) Whether all awards should be redrafted in a standard arrangement and format. 
(l) What is required to ensure award provisions do not create direct or indirect discrimination.  Some of 

these issues may overlap with 'pay equity' and 'equal remuneration' for men and women for work of 
equal value. 

6 At the conference on 16 January 2004, the Chamber contended that the Commission cannot proceed on its own 
motion in these proceedings as no variations to the four awards have been proposed by the Commission.  In 
particular it says the Commission only has before it a discussion paper prepared by the Registrar. Specifically 
the point is also made that the discussion paper is issued by the Registrar following a direction from the Chief 
Commissioner to do so; see page 1 of the discussion paper.  It is not the Commission’s discussion paper and, 
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therefore, it is not the Commission’s proposed variations (as is required by s.40B(2) of the Act): see ss.7 and 8 
of the Act for the definition and constitution of the Commission.  Also, the discussion paper is not the 'review of 
awards' conducted pursuant to s.96 of the Act and reg 94A of the Industrial Relations Commission Regulations 
1985. 

7 The Chamber says that if the Commission proceeds to conciliate or arbitrate in this matter, it will be acting ultra 
vires the Act.  The Chamber also argues that the Commission has no power to convene conferences in these 
matters.  Following the conference the Commission in Court Session directed the Chamber and others to file 
written submissions in relation to this preliminary jurisdictional issue.  The Commission in Court Session 
received submissions from the Chamber, the Council, the Minister, AMMA, the Australian Liquor Hospitality 
and Miscellaneous Workers' Union Western Australian Branch ('the LHMWU'), and the Chamber of behalf of 
particular organisations that have filed warrants to appear.  Some of these are Respondents to the Cleaners and 
Caretakers Award 1969 and the Metal Trades Award (General) Award 1966. 

8 The Council says the discussion paper is a valid exercise of the Commission's approach to award updating under 
the Act.  In particular it says: 
(a) S.40B(2) provides that before making an order under the section the Commission must give the parties 

to the award and the s 50 parties an opportunity to be heard in relation to the 'proposed variations'. 
(b) The Act does not specify the procedures that apply when the Commission brings on a matter of its 

own motion. It is therefore reasonable that the broad powers the Commission has under the Act are 
applicable. 

(c) The Commission has broad powers under s 27 to deal with matters before it.  Section 27(1)(v) 
provides for the Commission to 'generally give all such directions and do all such things as are 
necessary or expedient for the expeditious and just hearing and determination of the matter.' 

(d) S.40B does not stand outside the scheme of the Act as a whole. Where s.40B does not provide 
guidance on how a matter brought under it is to be progressed the general provisions of the Act should 
apply. 

(e) The Council submits that the Commission acted within the power provided by the Act when it brought 
the current matter under s.40B of its own motion, provided the parties with the discussion paper and 
sought comment from the parties for directions on how to progress. 

(f) Whether or not the discussion paper represents proposed variations is not relevant.  While it is clear 
that the Commission must allow parties to be heard on 'proposed variations' before it makes an order 
under s.40B, the Commission may exercise its broad powers to deal with the matter in a manner in 
which it sees fit prior to reaching the stage of being about to make an order. 

(g) Further, pursuant to s.26(1)(a) the Commission has the duty to act according to equity and good 
conscience. 

(h) It is appropriate that in the early stages of a complex matter of this nature, the Commission is not seen 
to be favouring or prejudicing any one party or group of parties to the proceedings. 

(i) While this is a matter brought on by the Commission on it’s own motion, the Commission would be 
aware that the parties to the proceedings would have different views on the issues raised. 

(j) In this sense the discussion paper is appropriate in it’s terms as it raises the issues that the Commission 
seeks to address in it’s motion without providing an indication of the Commission's views of those 
issues. 

(k) Once the Commission has heard from those parties who wish to participate in the proceedings, it can 
formulate and present 'proposed variations' which parties can again be heard on prior to the 
Commission making an order. 

9 In relation to the power to conciliate the Council says: 
(a) Section 32 states that the Commission shall endeavour to resolve a matter by conciliation where an 

industrial matter has been referred to the Commission. 
(b) There is no question that the mater brought by the Commission in these proceedings is an industrial 

matter. 
(c) There is nothing in the Act to suggest that a matter brought on by the Commission's own motion is not 

a matter referred to the Commission.  The process of the Commission bringing proceedings on by its 
own motion is in effect the Commission referring a matter to itself. 

(d) The submissions of the Chamber going to ss.29 and 29A are not relevant to understanding s.32 in 
circumstances where the Commission has brought the proceedings on it own motion. 

(e) The Commission clearly has the power to bring of it’s own motion proceedings under s.40B.  S.40B 
does not provide specific direction on how a matter is to be progressed and thus the general powers of 
the Commission including s.32 must apply. 

(f) Again the fact that this is a matter brought by the Commission on it’s own motion, does not mean that 
the proceedings are not amenable to the conciliation processes outlined in s.32.  The parties will still 
be in dispute about the issues raised in the proceedings and conferences would play a similar role they 
do for matters brought under s.29. 

(g) If s.32 does not apply to proceedings on the Commission's own motion, then the broad power under 
s.27(1)(v) would apply to allow the Commission to convene conferences in these circumstances. 

10 The LHMWU makes a similar submission to the Council. 
11 AMMA contends there is no scope for conciliation in the absence of competing claims between the parties. It 

however says that the present proceedings are within power.  It says so for the following reasons: 
(a) AMMA agrees with Chamber's contention that the discussion paper prepared by the Registrar does 

not consist of proposed variations. But the discussion paper does not purport to consist of, or even 
contain, proposed variations. 
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(b) The discussion paper appears to be designed to assist the Commission in it’s review of awards. In it’s 
opening paragraph it states that the Registrar had received written submissions in relation to award 
reviews and had summarised those submissions, and goes on to say 'This paper also takes account of 
some matters that are issues that may arise in relation to award reviews generally.'  (Emphasis added) 
Further in the body of the discussion paper it states 'This is a summary of issues identified by the 
Commission’s Award Review Team and members of the Commission for the Commission’s 
consideration in its review of the Metal Trades (General) Award 1966.' (Discussion paper p. 9 
Emphasis added). Statements of this nature regarding the remaining awards under review are to be 
found at pages 22, 32 and 42 of the discussion paper. Clearly the Registrar has envisaged his role as 
assisting the Commission in the Commission conducting its own review of the four awards under 
consideration, which coincides with AMMA’s understanding of the proceedings. 

(c) The fact that the Registrar has been delegated the task of performing a review does not preclude the 
Commission from continuing on with this task. First s.96(2) of the Act provides for delegation 'of all 
or any of the functions' listed. Secondly s.96(7) of the Act provides for a function being performed by 
the Commission 'despite it being a delegated function'. 

(d) The Act is silent on how such a review is to be undertaken by the Commission, as noted earlier s.40B 
of the Act does not even explicitly spell out the existence of such a power. AMMA submits that in 
exercising it’s discretion as to how this power is to be exercised the Commission is not precluded 
from hearing from the parties to the awards and from the s 50 (sic) parties.  Indeed AMMA submits 
that it is sensible to do so and in accord with the overall scheme of the Act.  

(e) AMMA submits that the Commission is able to convene conferences for the purpose of conducting 
it’s review of awards. AMMA submits that the words 'any matter' where they appear in s.27(1) of the 
Act are sufficiently broad to cover the matter of an award review. Further the words 'Except as 
otherwise provided in this Act' do not come into play where the legislature has seen fit to confer the 
power on the Commission to review awards without giving any directions of any nature whatsoever as 
to how that power shall be exercised, or award reviews conducted. AMMA submits that it therefore 
follows that the Commission has all the powers enumerated in s.27 of the Act available to it. 

(f) S.40B(2) of the Act does not require the Commission to provide proposed variations if it is simply 
conducting a review. 

(g) Properly viewed s.40B(2) imposes a prohibition on the Commission, namely the Commission is 
prohibited from issuing an order under s.40B without first satisfying the conditions precedent set out 
in the sub-section, that is giving notice to the parties named and providing them with an opportunity to 
be heard in relation to the proposed variations. 

(h) If and when the review of awards by the Commission gets to the stage where proposed variations 
actually do come into existence, AMMA has no basis to presuppose that the Commission will then fail 
to fully comply with this requirement. Indeed AMMA is confident in its anticipation that the 
Commission will fully comply with the requirements of the Act. 

(i) The jurisdictional objection raised by the Chamber appears to be largely predicated upon the present 
proceedings being something other than a review being conducted. Conversely AMMA’s lack of 
objection is predicated upon its view that this is a review. Hence AMMA’s view that it is necessary to 
determine the nature of these proceedings. 

(j) If the Commission concurs with the AMMA (and the repeatedly expressed view of the Registrar) that 
the Commission is conducting a review, it is AMMA’s submission that any jurisdictional objection is 
without foundation. However, if it is the view of the Commission that it is currently doing something 
other than conducting a review, AMMA then reserves it’s rights to reconsider it’s position in relation 
to the question of jurisdiction. 

12 The Minister also says the Commission is acting within power to date.  In particular the Minister submits: 
(a) the discussion paper and standard arrangement clause (collectively referred to as 'the discussion 

paper') in question were validly made pursuant to s.96(2) of the Act.  Specifically, the scope of the 
term 'review' in s.96(2) is broad enough to encompass the Registrar's process of compiling and issuing 
the discussion paper; 

(b) in the event the discussion paper was not validly made pursuant to s.96(2), the paper was validly made 
under s.93(8) of the Act.  There is no inconsistency between ss.93(8) and s.96(2) of the Act rendering 
s.93(8) inapplicable; 

(c) section 26(1)(b) of the Act enables the Commission to inform itself on s.40B matters by virtue of the 
discussion paper; 

(d) the discussion paper is not intended to be, nor does it constitute, 'proposed variations' as envisaged by 
s.40B(2) of the Act; 

(e) the term 'proposed variations' does not mean 'actual variations', so that the Commission is not required 
to issue actual variations before affording parties an opportunity to be heard under s.40B(2) of the 
Act; 

(f) the right to be heard under s.40B(2) is 'in relation to' the proposed variations.  The term 'in relation to' 
is broad enough to allow parties an opportunity to be heard before the Commission has necessarily 
issued any proposed variations; and 

(g) the Commission is empowered by ss.40B(2) and 27(1)(v) of the Act to convene conferences.  'An 
opportunity to be heard' as referred to in s.40B(2) is not confined to parties presenting their case in 
hearing.  What is an appropriate 'opportunity to be heard' depends on the circumstance of the case. 

13 The Chamber argues that the terms of s.40B are clear, the Commission cannot on its own motion proceed under 
s.40B until it has formulated and given to the parties (and persons mentioned in s.40B(2)) proposed variations to 
the four awards.  S.40B(1) and (2) provides: 
'(1) The Commission, of its own motion, may by order at any time vary an award for any one or more of 

the following purposes —  
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(a) to ensure that the award does not contain wages that are less than the minimum award wage 
as ordered by the Commission under s.51; 

(b) to ensure that the award does not contain conditions of employment that are less favourable 
than those provided by the MCE Act;  

(c) to ensure that the award does not contain provisions that discriminate against an employee 
on any ground on which discrimination in work is unlawful under the Equal Opportunity 
Act 1984; 

(d) to ensure that the award does not contain provisions that are obsolete or need updating;  
(e) to ensure that the award is consistent with the facilitation of the efficient organisation and 

performance of work according to the needs of an industry and enterprises within it, 
balanced with fairness to the employees in the industry and enterprises. 

(2) The Commission shall not make an order under this section until it has given notice to the named 
parties to the award and the Council, the Chamber, the Mines and Metals Association and the 
Minister and afforded them an opportunity to be heard in relation to the proposed variations.' 

14 Section 96(1), (2)(b) and (6) provides: 
'(1) In this section —  

'Registrar' means the Registrar or a Deputy Registrar. 
(2) Subject to subsection (3), the regulations may provide for and in relation to the delegation to a 

Registrar of all or any of the functions of the Commission in relation to the following —  
(b) the review of awards for the purposes of s.40B' 

15 A function performed by a Registrar as a delegate of the Commission is to be taken to be performed by the 
Commission. 

16 Regulation 94A provides: 
'(1) Registrar shall undertake a review of all awards pursuant to s.40B of the Act with respect to matters 

set out in sub-s.40B(1)(a) to (d). 
(2) The review shall be completed and submitted to the Chief Commissioner by 31st August 2002.' 

17 In identifying matters which may need to be addressed in sub-s.40B(1)(a) to (d), the Registrar shall confer with 
the parties set out in subclause 40B(2) and relevant registered organisations and employer associations. 

18 The Registrar shall publish in a newspaper circulating throughout the State and on the website maintained by 
the Commission a notice listing the awards of the Commission and advertising the terms of s.40B of the Act.  
Parties with an interest in these awards are to be invited to provide written comments on matters relevant to the 
review of awards generally or to an award or awards in particular. 

19 With respect to s.40B(1)(e) the Registrar shall, after reviewing all awards and conferring with parties set out in 
subclause 40B(2) and relevant registered organisations and employer associations, recommend the format for a 
Standard Arrangement Clause to be applied to awards to facilitate the efficient application of awards by 
electronic technology for employees, employers, registered organisations and employer associations.' 

20 The Chamber also says the status of the discussion paper is unclear.  However it was conceded in conference 
that if the discussion paper can be characterised as a document containing proposed variations to the four 
awards and these variations are proposed by the Commission, then the Commission may proceed.  The 
Chamber, AMMA and the Minister assume the whole of the discussion paper was prepared by the Registrar 
under s.96(6) of the Act and reg 94.  This contention is with respect misconceived.  Attachment B has been 
prepared by the Registrar.  Pages 1 to 8 of the discussion paper and Attachment A were prepared by members of 
this Commission in Court Session.  Attachment A raises clause by clause suggestions in respect of potential 
amendments to each of the four awards.  Attachment A is in part a summary of issues identified by the 
Commission's award review team as part of the Registrar's award review that was completed on 28 August 
2002.  The Registrar's review has been reviewed by members of this Court Session and Attachment A was 
compiled.  Attachment A also contains issues the Commission in Court Session itself raises as matters that 
could be the subject of award variations to each of the four awards, Attachment B was prepared by the Registrar 
as part of a report to the Chief Commissioner dated 27 November 2003 pursuant to reg 94A(4).  Pages 1 to 8 of 
the discussion paper simply pose questions the Commission sees may be relevant in these proceedings.   

21 Whilst the opening paragraph of the discussion paper records that the Registrar undertook a review of all awards 
under s.40B and reg 94A in August 2002, this review was completed by 28 August 2002 as required by 
reg 94A(1).  Whilst pages 1 to 8 of the discussion paper and Attachment A take account of the comments 
received by the Registrar when conducting that review, these proceeding are separate and have not been 
commenced by the Commission by delegation of any of its functions under s.96(2)(b) of the Act.  The Registrar 
however prepared Attachment B as required by reg 94A(4).  This function was delegated to him by reg 94A(4) 
pursuant to the Commission’s power to do so under s.96(2)(b).  Attachment B has been provided to the parties 
to the awards and persons and organisations mentioned in s.40B(2) on the basis that when each of the four 
awards are varied the arrangement clause may or may not be varied in accordance with the recommended 
format for the standard arrangement clause.  

22 The Chamber also contends that after 31 August 2002, there is nothing more in the Regulations for the Registrar 
to do in relation to s.40B of the Act.  The Chamber's submission is correct in so far as the Registrar's duties 
under reg 94A(1) to (3) and s.40B(1)(a) to (d) of the Act are concerned, as pursuant to reg 94(A)(1) the review 
was to be completed by 31 August 2002. 

23 There is however no time limit on the preparation of a recommended Standard Arrangement clause in 
reg 94A(4).  Regulation 94A(4) contemplates a separate review by the Registrar in respect of the recommended 
Standard Arrangement Clause as this review is authorised by s.40B(1)(e) of the Act.  Although the Chamber 
says the Registrar's award review file shows the Registrar submitted a report to the Chief Commissioner on 
29 August 2002 with a recommendation on the Standard Arrangement Clause, the Registrar's review process 
was not completed until 27 November 2003 (see page 55 of discussion paper, the Registrar's report of 
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28 August 2002 and his report on 27 November 2003).  In his report dated 28 August 2002 the Registrar 
advised that consultation about the Standard Arrangement Clause should take place with unions and employers.   

24 In separate submissions filed by the Chamber on behalf of employer organisations that have filed warrants to 
appear in these proceedings, the Chamber contends that the award review conducted by the Registrar under 
reg 94A(1) the Registrar failed to confer with the parties set out in s.40B(2) and relevant registered 
organisations and employer associations.  With respect to that submission it is factually incorrect.  In his report 
to the Chief Commissioner dated 29 August 2002, the Registrar states: 

'Following the review of all awards, a report on each award was complied setting out issues which 
needed attention.  During the review, the persons or organisations nominated in s 50 have been 
continually and consistently consulted and copies of reports on each award have been discussed with 
them.  In addition and in consultation with the TLC, we have conducted seminars with unions 
involved and provided copies of the reports reviewing awards relevant to them.' 

25 In any event this submission is irrelevant to the efficacy of these proceedings.  As set out above the Registrar's 
award review conducted under reg 94A(1) to (3) was concluded on 29 August 2002.  These proceedings are 
separate and they do not constitute a 'review' in the sense of an appeal of the Registrar's review. 

26 In the separate submissions filed by the Chamber on behalf of employers bound by the Cleaners and Caretakers 
Award and other organisations the Chamber also contends that the Registrar failed to confer with the parties to 
the awards as required by s.40B(2) of the Act before recommending the Standard Arrangement Clause.  This 
submission is also misconceived.  In a letter dated 2 October 2003 the Registrar attached a draft format for a 
standard arrangement clause and sought comment from persons and organisations mentioned in s 50 of the Act 
and all registered organisations.  Except in relation to the parties to the awards persons and organisations 
mentioned in s.50 are the same as those set out in s.40B(2).  The parties to the awards will have an opportunity 
to be heard in these proceedings in relation to whether the recommended Standard Arrangement Clause should 
be applied to the four awards the subject of these proceedings. 

27 The Chamber in its capacity to be heard under s.40B(2) also argues:  
(a) It is clear from s.40B of the Act that the Commission, of its own motion, may vary awards for the 

particular purposes of that section.  But before doing so, the Commission is required to give the 
parties (mentioned in s.40B(2) of the Act) an opportunity to be heard in relation to the proposed 
variations. 

(b) As a matter of construction, it is submitted the plain and ordinary meaning of the term ‘the proposed 
variations’ must be that they are the Commission’s proposed variations.  It is the Commission that 
may, of it’s own motion, vary the awards.  The Commission itself can formulate the proposed 
variations (perhaps based on the review of awards conducted by the Registrar) that it believes will 
achieve the purposes of s.40B of the Act. 

(c) However, before proceeding to vary the awards for the purposes of s.40B of the Act the Commission 
is required to allow the parties mention to be heard in relation to the Commission’s proposed 
variations. 

(d) Additionally, the content of the Registrar’s discussion paper is a long way short of providing the 
parties mentioned in s.40B(2) of the Act with 'the proposed variations'. 

(e) The words 'the proposed variations' in s.40B(2) of the Act are general words that should be given their 
plain and ordinary meaning.  Proposed variations must be the actual variations the Commission 
intends to be made to particular awards (subject to hearing from the parties that are entitled to be 
heard in the matter).  It cannot mean a range of possible variations or listing 'the issues that may arise' 
or asking whether a provision 'could be re-worded' (in an unspecified way) or 'are these rates fair' or 
'is a clause discriminatory'. 

(f) Unless the actual ‘proposed variations’ are known, there will be a denial of natural justice to the 
parties mentioned in s.40B(2) of the Act.  Those parties must be made aware of the specifics of the 
proposed variations so that they may be heard in relation to the ‘proposed variations’ by putting 
evidence and submissions to the Commission in relation to the specific matters that will arise as a 
result of the ‘proposed variations’. 

(g) If, as the Act requires, those parties are to be heard 'in relation to the proposed variations' that can only 
be achieved if they have the proposed variations.  The discussion paper does not contain 'the proposed 
variations'. 

(h) An examination of the content of the discussion paper reveals that it contains matters that may arise in 
award reviews and almost endless questions about what might or could be included in an award 
review.  In some limited cases, suggested answers (not 'proposed variations') are provided to the 
questions but in most cases no answers are given. 

(i) The discussion paper can be contrasted to s 29A of the Act that provides where an industrial matter 
has been referred to the Commission the claimant, or applicant, is required to specify the nature of the 
relief being sought. 

(j) Further, where a party to the award (or some other person) applies to vary the award under s 40 of the 
Act the Regulations require that an application to vary an award include the particulars of the variation 
sought and that it be served on the respondents to the award.  The respondents can then file and serve 
an answer and counter-proposal (with particulars) to the claim.  The Commission is then required, by 
s 32 of the Act, to deal with the industrial matter referred to it by conciliation or arbitration. 

(k) As a matter of natural justice, at all stages of proceedings before the Commission the parties are 
entitled to know, with particularity, what is being sought. 

28 As set out above it is not the case the discussion paper is not the Commission in Court Session's paper. 
29 We are of the view that to adopt the Chamber's construction of s.40B(2) would be to narrowly construe the 

Commission's power under s.40B.  Under s.40B(1) the Commission can on its own motion make orders to vary 
an award for any one or more of the purposes set out in s.40B(1)(a) to (e).  Prima facie those purposes are wide 
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in scope.  As the Minister points out unlike s 40, s.40B is not constrained by the same service and notification 
requirements.  S.40B contains few limitations or prescriptions as to the manner in which the Commission is to 
perform its functions.  Section 26(1)(b) confers a 'wide discretion' on the Commission in respect of the matters 
upon which it may inform itself, and the way in which it is entitled to deal with the material before it without 
being bound by rules of evidence or legal forms – Australian Workers' Union, Western Australian Branch, 
Industrial Union of Workers v Hamersley Iron Pty Limited (1986) 66 WAIG 322 at page 323.  However s 26(1) 
does not confer a general jurisdiction on the Commission – there must first be a foundation in the Act itself for 
the exercise of jurisdiction before s 26 operates: Robe River Iron Associates v Association of Draughting, 
Supervisory and Technical Employees of Western Australia (1987) 68 WAIG 11 at page 20. 

30 Under s.40B(2) the Commission is required to afford the parties to the four awards and the other persons and 
organisations mentioned in s.40B(2) an opportunity to be heard 'in relation to' the proposed variations.  The 
words 'in relation to' are words wide in scope (see Smith v Federal Commissioner of Taxation (1987) 164 CLR 
513 per Toohey J with whom Wilson J agreed at 516).  Although those words gather meaning from the context 
in which they appear and it is the context that will determine the matters to which they extend (Workers 
Compensation Board (Qld) v Technical Products Pty Ltd (1988) 165 CLR 642 per Deane, Dawson and Toohey 
JJ at 653 and 654).   In Newbury v Smith (1991) 101 ALR 54 Gray J at 61 observed:- 

'It is obviously possible to do an act 'in relation to' an event, before that event takes place.  Acts 
preparatory to an event will usually be regarded as being performed 'in relation to' that event.  Even 
such a thing as the purchase of a ticket for a football match could be regarded as an act performed 'in 
relation to' that football match, although the match has not yet begun.  It was contended on behalf of 
the defendant that a proposed event may never take place; it may be postponed or cancelled, for 
whatever reason.  This is true, but it does not mean that the event must have begun before any act can 
be said to be 'in relation to' the event.  The postponement of a football match does not make the prior 
purchase of a ticket for it any less 'in relation to' the football match than it would have been if the 
football match had proceeded.' 

31 The Commission has before it the discussion paper which plainly raises specific proposed award amendments to 
each of the four awards.  The Commission however is not at the stage of issuing proposed variations.  Prior to 
issuing specific variations to each of the four awards the Commission should hear from the parties to the awards 
and the other persons and organisations mentioned in s.40B(2) whether the Commission should amend any or 
all of the four awards. 

32 The discussion paper also raises a number of issues which the Commission could after hearing from the parties 
to the awards and other persons and organisations mentioned in s.40B(2) make variations to each of the four 
awards in relation to those issues.  Prior to making a decision whether to do so we are of the view the 
Commission should hear from those persons and organisations in respect of each issue and any other issues 
raised by the discussion paper which relate to the four awards and the purposes set out in s.40B(1)(a) to (e).  To 
adopt such a course is within power.  The words to be 'heard in relation to the proposed variations' imports the 
right to be heard in respect of the subject matter and the issues raised in the discussion paper that is to put 
forward a proposal for consideration acceptance or action. (See Employment Advocate v Williamson [2001] 
FCA 1164).  It is our view it is in power to raise potential award variations including issues for consideration 
prior to formulating actual variations.  The consequence of the Chamber's argument, if accepted is that the 
Commission is required to put forth actual variations rather than proposed variations.  To construe s.40B(2) in 
the way contended by the Chamber could pre-empt their right to be heard under s.40B(2) if the Commission is 
required to draft proposed amendments prior to hearing from the Chamber and the parties to the awards and the 
other persons and organisations mentioned in s.40B(2).  This could provide those persons and organisations 
with a very limited right to be heard. 

33 The Commission also notes that the terms of s.49B(2) are similar to those set out in s.50(10) of the Act in that 
the Commission cannot make an Order under either of the respective provisions until it has afforded the 
Council, the Chamber, AMMA and the Minister the opportunity to be heard. When considering s.50(10) of the 
Act, Rowland J in Re Western Australian Industrial Relations Commission; Ex parte Confederation of Western 
Australian Industry (Inc) stated: 

'I should note is passing that the Commission heard submissions from the bodies who attended as to 
whether or not it should be satisfied that there were good reasons for it to make a General Order. That 
to me seems an eminently sensible approach although perhaps, surprisingly, the prohibition in 
section 50(10) is in terms that only apply if the Commission in fact makes a General Order. One could 
envisage within the strict construction of section 51(2) the Commission, of its own motion, 
considering the National Wage Decision and deciding there were good reasons not to make a General 
Order giving effect to it. In these circumstances, as no General Order is made, there is nothing on 
which section 50(10) could operate. I am not convinced that such was the intention of the legislature. 
(6 WAR 555 at 560)' 

34 Similarly a decision by the Commission not to vary an award on its own motion would mean that there would 
be nothing on which s.40B(2) could operate. 

35 A principal object of the Act as amended by the Labour Relations Reform Act, 2002 is to encourage employers, 
employees and organisations to reach agreements appropriate to the needs of enterprises within industry and 
employees in those enterprises. It is in the spirit of this objective that the Commission has embarked upon the 
course pursuant to s.40B of the Act. A strictly adversarial approach is not contemplated by s.40B.  Section 40B 
simply contemplates that where the Commission forms a preliminary view that proposed variations may be 
appropriate, the Commission may hear from the persons and organisations mentioned in s.40B.  At the end of 
the day the Commission in any case may determine not to vary an award. 

36 The Commission has the power in s.32 of the Act to endeavour to resolve an industrial matter referred to it by 
conciliation.  Section 32(1) is as follows: 

'Where an industrial matter has been referred to the Commission, the Commission shall, unless it is 
satisfied that the resolution of the matter would not be assisted by so doing, endeavour to resolve the 
matter by conciliation.' 
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37 The Chamber has submitted that s.32 does not apply because no industrial matter has been referred to the 
Commission.  It is our view that submission is incorrect.  As the Council point out the variation of an award by 
the Commission is an industrial matter. The Commission has power under s.40B to refer an industrial matter to 
itself.  It is plain that proceedings under s.40B raise an 'industrial matter' within the meaning of s.7 of the Act.  
This construction of s.40B arises from the Commission’s power not only under s.40B but also from s.23(1) and 
the duty of members of the Commission under s.19 of the Act. Further, the variation of an award pursuant to 
s.40B is still a variation to an award.  The fact that it is done pursuant to s.40B does not alter this conclusion. 

38 The variation of one or more awards pursuant to s.40B has been referred to the Commission on the 
Commission’s own motion.  It has not been referred to the Commission pursuant to s.29 by an application made 
by a party.  It does not have to be in order for the Commission to vary an award pursuant to s.40B.  The 
variation is effectively referred to the Commission by the Commission itself.  Accordingly, an industrial matter 
has been referred to the Commission and s.32 is available to the Commission when it has before it a matter 
pursuant to s.40B. 

39 The Chamber and AMMA also argue that there is no dispute between the parties to the awards and other 
persons seeking to be heard that is amendable to conciliation.  Plainly that is not the case, the Commission is yet 
formally to hear from the parties to the awards and other persons as to whether there is any dispute in relation to 
any of the issues raised in the discussion paper.  If there is a dispute about any issue, the Commission may 
conciliate under s.32 (see s.32A of the Act).  Further the Commission has a duty to conciliate unless it is 
satisfied the resolution of the industrial matter would not be assisted by conciliation (s.32(1)).  In light of the 
submissions made by the Chamber and the Council contained in the Registrar's report dated 29 August 2002, 
this Commission in Court Session would be surprised if there is no dispute about any issue raised in the 
discussion paper. 

40 The Chamber in it’s capacity under s.40B and the Chamber as agent for the organisations that it represents 
pursuant to warrants to appear and the Council, seek to be joined as parties to the proceedings under s.27(1)(j) 
of the Act.  The Minister seeks leave to be heard as a party or intervenor under s.27(1)(j) or (k) or s.30 of the 
Act.  In light of the observations made by the Industrial Appeal Court in Food Preservers Union of Western 
Australia, Union of Workers v The Automotive Food, Metals, Engineering, Printing and Kindred Industries 
Union of Workers, Western Australian Branch (2001) 81 WAIG 1141 and because of the issues of interpretation 
going to the Commission’s jurisdiction raised in these proceedings, the Commission in Court Session will grant 
leave to the Chamber acting in its capacity under s.40B(2) and in it’s capacity as agent for employer 
organisations and the Council, leave to intervene under s.27(1)(j) of the Act.  The Commission in Court Session 
will also grant the Minister leave to intervene pursuant to s.30 of the Act. 

41 The Commission in Court Session intends to progress this matter in the following way: 
(a) The parties to the awards are to confer with each other, the Chamber, the Council, AMMA and the 

Minister, in respect of matters raised in the discussion paper to explore the possibility of reaching a 
consensus on issues which may be progressed under s.40B with respect to each award. 

(b) The Commission in Court Session will convene on 16 March 2004: 
(i) to hear any further applications to intervene by organisations who have filed warrants to 

appear and be heard in these proceedings and who are not parties to the awards; and 
(ii) to adjourn into conference to allow the parties and the others referred to in paragraph (a) to 

carry out the task set out in paragraph (a). 
The Commission in Court Session will hear from the parties to the awards, the Chamber, the Council, AMMA, the 
Minister and any other parties or intervenors who are granted leave to appear and be heard in these proceedings on 17 and 
18 March 2004, in relation to the issues raised in the discussion paper.  In hearing from the parties and the others the 
Commission will hear submissions as to the effect of and the requirements of s.40B(1)(a)." 

Proceedings following consideration of jurisdictional issues 
4 The Commission convened conferences on 30 March 2004 and 6 April 2004 for the parties, the Chamber, the Council, AMMA 

and the Minister to report back on the status of their negotiations. 
5 On 13 and 14 April 2004 after being requested to do so the Commission granted leave to the Chamber, the Council, AMMA, 

the Minister and the employers who had filed warrants for the Chamber to appear on their behalf to be heard as intervenors.  
The Commission then heard from the Minister, the Chamber, the Council, and AMMA as to the meaning and effect of 
s.40B(1) of the Act and the matters raised in pages 1 to 8 of the discussion paper 

Consensus position put to CICS by the Minister, the Council, AMMA and the Chamber 
6 At the hearing, the Minister, the Council, the AMMA, and the Chamber advised the Commission that they had reached the 

following agreed position: 
"Outlined below is a record of the outcomes of discussions between the AMMA, CCI, the Minister and Unions WA 
(Section 50 parties) on the perceived requirements of S.40B of the Industrial Relations Act 1979 and questions raised in 
the Western Australian Industrial Relations Commission’s discussion paper on this issue. 
S.40B(1)(a) 

It is the view of Section 50 parties that the: 
• Commission in Court Session (the Registry staff) prepare schedules that incorporate all available ASNA or state 

wage increases to be applied to awards.  That the Schedules are provided to award parties for review and if 
agreed, the awards be amended by incorporating the increases.  If not agreed the Commission would arbitrate 
the changes in accordance with the Act. 
If this is done and a rate of pay previously below the wage exceeds the current section 51 award minimum wage 
amount then a phase in for the excessive amount may need to apply in accordance with the current Wage Fixing 
Principles. 
It is the view of Section 50 parties that if this is done, in most incidences it should ensure there is no wages in 
an award less than the minimum award wage ordered by the Commission under Section 51. 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2753 
 

• Current clause 1B in awards would remain.  
• If after applying the above increases, there are awards that do not meet this test, the parties may consider 

whether the award is still needed or relevant or whether it should be cancelled. If it is still a relevant award then 
the parties should consider means of fixing the wages that are still below the s51 minimum. 

• Where rates of pay do not attain the level of the award minimum wage, the Commission should direct parties to 
confer, and arbitrate where necessary, on an expeditious process of MRAs, the use of the work value principle, 
and other processes, to attain the level of the award minimum wage. 

• As is currently provided for in the Commission’s Statement of Principles, MRAs are still available to a party to 
pursue. 

S.40B(1)(b) 
No agreement was reached on the manner in which the Commission and award parties should ensure that an award 
does not contain conditions of employment that are less favourable than those provided by the MCE Act. 

S.40B(1)(c)  
It is agreed that: 
• Pay equity is not a matter appropriately dealt with under S.40B(1)(c) 
• Obvious provisions that are clearly directly discriminatory should be changed e.g. 

- Gender neutral language 
- Where award directs work practices that are discriminatory should be changed. 

In progressing this matter it is the view of Section 50 parties that Commission staff prepare schedules of proposed 
amendments addressing these issues and forward them to award parties for review. 
• Indirect discrimination needs greater consideration at a later time and is not part of the award review process in 

these proceedings.  However, if an award party brings to the attention of the Commission an award matter that 
is potentially indirectly discriminatory, then the Commission should deal with it in accordance with the 
provisions of the Act.  

S.40B(1)(d) 
This can be seen as a matter that falls into two areas-; 

1. Plainly obvious provisions such as reference to Acts, training schemes, dates, transition provisions, 
No reduction clauses etc (see discussion paper) and spelling mistakes. 
In progressing this matter it is the view of Section 50 parties that Commission staff prepare schedules 
of proposed amendments addressing these issues and forward them to award parties for review.   
If agreed the awards would be amended to reflect the changes.  If not agreed the Commission would 
arbitrate the changes in accordance with the provisions of the Act. 

2. In addition to the above, a party may raise a matter that it believes is also obsolete or needs updating.  
This would then be for the parties to negotiate, conciliate or arbitrate  

While recognising that there will be other matters that may be raised as being obsolete or need updating, these would 
need to be matters for the parties and need to be considered in the context of the industry or occupational group as to 
whether it is obsolete or needs updating.  
In respect to matters under 2, whether provisions are in need of updating is a matter for the parties to decide.  

When awards come before the Commission in the aspect of issues raised in one above, the provisions of 
s.40B should be drawn to the attention of the parties, and their views be sought in respect of paragraphs 
(d). In the absence of a dispute between the parties to an award in respect of these matters the Commission 
should not embark on an amendment process, save where the parties agree on amendments. 

Section 40B(1)(e) 
It is agreed that the scope of this provision is potentially broad.  An important consideration in its application is 
the view of the award parties (and other employers bound by the award) on what is required for the 'award to be 
consistent with the facilitation of the efficient organisation and performance of work according to the needs of 
an industry and enterprises within it, balanced with fairness to the employees in the industry and enterprise' 
There is no further agreement on the meaning and effect of paragraph (e).  

Discussion paper questions 
(b)(i) Right to refuse unreasonable overtime No agreement reached on this. 

The question of whether the Test Case on hours is a s.40(B) matter directly is not agreed.  
It is acknowledged that if a party made a s.40 application it could be joined to a s.40B matter and dealt with 
in accordance with Act and Principles. 
It is not agreed that it would fall within any one of s.40B(1)(a)-(e). 

(b)(ii) (iii) Explicit rights for employees to accommodate family responsibilities, including rostering arrangements  
First part an (e) or (d) matter 
Family responsibility link is a (1)(c) issue and see response to  (1)(c) 

(b)(iv) Shift penalties to be removed?  
It is up to the parties to raise this matter and then negotiate, conciliate and arbitrate in accordance with the 
Act.  Whether the provisions are obsolete or need updating or fall under (d) and/or (e) would need to be 
considered in the context of the industry or occupational group involved. 
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(b)(v) Redundancy and introduction to change clauses 
It is agreed that a consideration of redundancy provisions additional to the Minimum Conditions of 
Employment Act provisions (dealt with above in respect of paragraph (b)) should not form a part of these 
proceedings.  

(b)(vi) What Structural Efficiency and enterprise bargaining Initiatives should be reflected in awards?  It is agreed 
that the matters listed are potentially allowable under (d) and (e). However, it is a matter for award parties 
and the Commission if arbitration is required, to determine.  However, industrial agreement matters as such 
should be considered in the context of S.40A. 

(c) Integration of Minimum Conditions of Employment Act in awards See s.40B(1)(b) – no agreement 
(d) Acts Amendment (Equality of Status) Act 2003 Agreed as part of (1)(d) – agreed 
(e) Sick Leave for family members See s.40B(1)(b) – not agreed 
(f) Scope of Application clauses in awards Agreed that this is a (d) issue, provided the updating does not 

change the scope one way or another i.e. increase or decrease or change coverage. 
(g) Standard clauses.  No Agreement could be reached on this issue 
(h) Steps by Commission to ensure s.40B(1) obligations fulfilled. See all other responses 
(i) Steps by Commission to ensure s.40B(1)(c) obligations fulfilled See s.40B(1)(c) 

Approach 
No Agreement reached on what mechanism the Commission should use to implement the above agreed issues." 

The Minister's Submissions 
Minimum wage rates in awards-s.40B(1)(a) 

7 Section 40B(1)(a) provides that the Commission may vary an award to ensure that the award does not contain wages less than 
the minimum award wage.  The minimum award wage is set each year under the s.51 State Wage Case process. The meaning 
of s.40B(1)(a) appears unequivocal.  The words “does not contain” wages that are less than that held in principle 9 and 
clause 1B of each State Wage Case order (an order under s.51 is issued each year) of the Commission under s.51.  The merit of 
undertaking a process under s.40B(1)(a) is obvious.  If awards are true to Principle 1, and that is to represent a “safety net” for 
employees in West Australia, then having rates of pay that are less than the award minimum wage in an award is misleading to 
small business and employees.  At the very least, an employer should be able to expect that the wages clause in their award is 
legally correct.  The Minister agrees to the process set down in the agreed position document that is the Registry staff prepare 
schedules that incorporate all available safety net and state wage increases into awards that are deficient when compared to the 
award minimum wage.  If this process still does not result in parity with the award minimum wage, then minimum rates 
adjustment and other processes need to be applied to attain that figure.  The Minister emphasises that in such cases the 
Commission should direct the parties to confer, and if necessary arbitrate where this is not done expeditiously or the parties fail 
to actively engage in the process.  To meet the requirements of s.40B(1)(a) the award minimum wage must be attained at the 
end of this process. 

8 The Minister recommends that the process above is adopted by the Commission in Court Session. This Commission can 
provide common guidance for parties in future s.40B proceedings on how to amend awards for deficiencies in the rates of pay 
when compared to the award minimum wage 

Award conditions less favourable than minimum conditions-s.40B(1)(b) 
9 S.40B(1)(b) provides the Commission may vary an award to ensure that the award does not contain conditions of employment 

that are less favourable than the minimum conditions.  The State Solicitor’s Office has advised that a plain, objective and 
literal meaning should be applied to s.40B(1)(b).  The relevant term is examined in the context of the award and compared with 
the minimum condition. If the term is overall, on an objective assessment, of less benefit than the minimum condition it will be 
held to be less favourable.  The benefit needs to be primarily considered in monetary sense where that is possible, but also in 
terms of the amenity that it provides employees. 

10 The Minister recommends that a plain, objective and literal interpretation be applied to what is less favourable than the 
Minimum Conditions of Employment Act 1993 ("the MCE Act").   

11 What amendments should be made to award provisions that are inconsistent with the MCE Act?  Should these MCE Act 
provisions be: 

(a) replicated; 
(b) referred to in the award; or 
(c) be inserted into the award where award provision is inconsistent? 

12 It is not necessary that the minimum conditions be replicated word for word, but award provisions must not be less favourable 
than the MCE Act, and should be updated accordingly.  It will be more efficient for all parties that the award contains the 
current standard for all conditions of employment.  Cross-referencing in the award to the MCE Act complicates matters.  A 
line-by-line, clause-by-clause examination should occur across all award entitlements that are held to be minimum conditions 
under the MCE Act.  On the grounds of equity and consistency, each individual MCE Act entitlement should be subject to 
specific Commission in Court Session guidance, including the provision of model approaches to amendment, and model 
sentences wherever appropriate.  The Minister says to set the MCE Act minimum conditions in an award would not expose 
employers to double jeopardy as these conditions are already implied into awards.  The Minister recommends that the 
Commission in Court Session issue specific guidance to Commissioners and the parties on how to vary awards to ensure that 
award provisions are not less favourable than the MCE Act. 

13 In relation to specific MCE Act issues the Minister makes the following submissions.  The MCE Act minimum wage is held to 
be a “minimum condition” as defined by s.3 – “ a rate of pay prescribed by this Act”, and is therefore within scope of 
s.40B(1)(b). “Less favourable” is clear – a lesser rate of pay.  Consistent with Government policy on minimum wages, the 
Minister would suggest the logical solution is to continue to equalise the MCE Act minimum wage with the award minimum 
wage on an ongoing basis. This will remove the need to do anything other than use the Clause 1B.  If the MCE Act minimum 
wage was ever higher than the award minimum wage issued via clause 1B, then the rates of pay in the award would have to be 
varied to incorporate the higher rate.  This could be modelled on a similar basis to the clause 1B.  The Minister recommends 
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the Commission in Court Session issue specific guidance to parties in future s.40B proceedings on how to amend awards for 
deficiencies in the rates of pay when compared to the MCE Act minimum wage. 

14 Some awards do not provide entitlements that are minimum conditions.  The most common example is the new MCE Act 
entitlement to Carer’s Leave. 

15 All employees are now entitled to use up to five days of their own current year sick leave entitlements to care for immediate 
family members etc. as outlined in the MCE Act.  Some awards do not have this entitlement at all, and in some awards 
employees only have access to sick leave accrued from a previous year. The new carers’ leave standard in the MCE Act should 
be incorporated into all awards.  Any existing more favourable award provisions such as an entitlement to carer’s leave for 
extended family members could be retained in the award. 

16 The Minister recommends that awards be amended to include all minimum conditions.  On the grounds of equity and 
consistency the Commission in Court Session should issue specific guidance to Commissioners and individual award parties 
on how to examine award clauses to ensure that they provide for all minimum conditions, including carer’s leave. 
Where there are provisions in the award that are less favourable than the Minimum Conditions, firstly, each award provision 
must be reviewed separately by the Commission to determine whether it contains provisions that are less favourable than those 
provided by the MCE Act.  Award clauses may be less favourable than the MCE Act by: 

(a) excluding some employees from accessing a condition of employment, which they are otherwise entitled to 
under the MCE Act; 

(b) providing a benefit or entitlement that is less favourable than the MCE Act; or 
(c) imposing conditions or restrictions on employees accessing an entitlement or benefit, where no such conditions 

or restrictions exist in the MCE Act (manner of use). 
17 The wording of award clauses needs to be determined on a line-by-line basis, to determine if any condition of employment 

contained in an award is less favourable than the MCE Act. 
18 The Minister recommends that awards be amended to ensure no entitlements are less favourable than the minimum conditions. 

On the grounds of equity and consistency the Commission in Court Session should issue specific guidance to Commissioners 
and individual award parties on how to examine Award clauses to ensure compliance with the minimum conditions.  For 
example Public Holidays for part time employees.  The MCE Act stipulates that part-time employees must be paid for a public 
holiday if they are not required to work on that day solely because it is a public holiday.  Certain awards may be less 
favourable than this, by prescribing a lesser entitlement or by preventing employees who are absent without cause on the day 
before or after a public holiday from being paid for that public holiday. An example is the Dairy Factory Workers Award 1982 
clause 32. 

19 Bereavement leave clauses should be reviewed to ensure that: 
(a) employees can access bereavement leave on the death of a “de facto partner” and “any other person who, 

immediately before that person’s death, lived with the employee as a member of the employee’s family” (many 
awards omit these categories); 

(b) the death of a person does not need to be “within Australia”;  
(c) employees do not have to be attending or arranging a funeral to be entitled to bereavement leave; 
(d) casual employees are not excluded from bereavement leave; and  
(e) the two days paid leave need not be consecutive. 

20 Bereavement leave clauses should be updated to be not less favourable than the MCE Act in any respect.   
21 Maternity Leave clauses and most Parental Leave clauses in State awards need to be updated to ensure that an employee may 

take parental leave on the birth or adoption of a child to the employee or the employee’s spouse or de facto partner, in 
accordance with the MCE Act.  The conditions for taking leave should also not be less favourable than the MCE Act. 

22 A “condition for leave” is held to be a minimum condition under the MCE Act.  Therefore an issue arises where the manner of 
accrual of annual leave and sick leave in an award is inconsistent with the minimum conditions.  The weekly accrual rate 
prescribed in the MCE Act for sick leave is not a controversial issue. The majority of awards provide for a similar entitlement 
of 76 hours and is either accrued on a monthly or weekly basis.  Likewise, the weekly accrual rate prescribed in the MCE Act 
for annual leave is not a controversial issue.  The majority of awards examined provide for a similar or greater entitlement that 
is either accrued on a weekly or monthly basis.  However, most awards do not clearly state this and is often in a clause that 
discusses annual leave on termination.  This is not an issue for Children’s Services (Private) Award and the Shop and 
Warehouse (Wholesale and Retail Establishments) State Award which are identical to MCE Act.  The Metal Trades (General) 
Award and Cleaners and Caretakers Award have a similar provision but it is not clear.  The Minister provided an example of a 
proposed amendment to the Cleaners and Caretakers’ Award. 

23 It is recommended by the Minister that awards be amended to provide for a leave accrual system that is not less favourable 
than stated in the MCE Act.  The Commission in Court Session can provide specific guidance to parties in future s.40B 
proceedings on how to amend awards for deficiencies when compared to the MCE Act. 

24 Section 25(1) of the MCE Act states that: 
"Where an employer and employee have not agreed when the employee is to take his or her annual leave, 
subject to subsection (2), the employer is not to refuse the employee taking, at anytime suitable to the employee, 
any period of annual leave the entitlement to which accrued more than 12 months before that time." 

25 The MCE Act defines a minimum condition of employment to include: 
(a) A condition for leave prescribed by this Act, and 
(b) The use, in a manner prescribed of a condition for leave prescribed by this Act. 

26 The entitlement prescribed in s 25 of the MCE Act is not contained in awards but arguably provides a benefit to employees.  
Many awards, however, do allow an employer to direct an employee to take leave at a particular time, whether that is to 
observe a Christmas close down or suit organisational/production needs.  These two provisions are not mutually exclusive and 
can operate concurrently.  The MCE Act is silent on the issue of an employer directing an employee to take leave at a 
particular time.  The Minister has obtained advice from the State Solicitors Office which advice suggests that this practice is 
legitimate within the scope of certain awards. 



2756 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

27 It is recommended by the Minister that awards be amended to provide for a leave system that is not less favourable than s 25(1) 
of the MCE Act.  The Commission in Court Session can provide specific guidance to parties in future s.40B proceedings on 
how to amend awards for such deficiencies when compared to the MCE Act. 

28 Section 8 of the MCE Act allows for the limited contracting out of annual leave conditions for those employees accessing such 
leave solely through the minimum conditions.  An employer and employee may agree that the employee may forgo up to 50% 
of his or her entitlement to annual leave if given an equivalent benefit in lieu and agreed in writing.  Many awards may not 
provide for the limited “cashing out” of annual leave but it is generally held that the “cashing out” in itself does not displace 
the provisions of an award.  However, such an arrangement could be considered via s.40B(1)(e).  

29 The Minister recommends that such arrangements in awards are best considered by the award parties. 
30 Section 22 of the MCE Act requires than an employee claiming an entitlement to sick leave or carer’s leave is to: 

“provide to the employer evidence that would satisfy a reasonable person of the entitlement” 
31 In order to access a sick leave entitlement, many awards require a certificate from a medical practitioner with respect to 

absences of two days or more.  The requirement to produce a certificate from a medical practitioner is arguably less favourable 
than the burden of evidence that would satisfy a reasonable person.  There is also other obvious evidence that would satisfy a 
reasonable person, such as appearance and behaviour.  Furthermore, the potential difficulty of securing an appointment with a 
medical practitioner to obtain such proof at short notice is an issue. 

32 The Minister recommends that the requirement for the employee to provide the employer with “evidence that would satisfy a 
reasonable person of the entitlement” to paid sick and/or carer’s leave be considered for insertion into the awards.  The 
Commission in Court Session can provide guidance to parties in future s.40B proceedings on how to amend awards for 
deficiencies when compared to the MCE Act. 

33 If the term “de facto spouse” is used instead of “de facto partner” an award clause will always be less favourable than the MCE 
Act, and the EO Act.  Due to the Acts Amendment (Equality of Status) Act 2003, all West Australian Acts and Regulations now 
refer to a “de facto partner” or a “de facto relationship”, as these terms are defined in the Interpretation Act 1984 to include 
same sex and opposite partners.  The s 50 parties reached broad agreement on this matter. 

34 The Minister recommends that awards should all be updated to replace definitions that are inconsistent with MCE Act, in 
particular, de facto spouse with de facto partner to ensure all same sex partners have the same entitlements as now required by 
law.  The Commission in Court Session can provide guidance to parties in future s.40B proceedings on how to amend awards 
for deficiencies when compared to the MCE Act.   

Unlawful discrimination-s.40B(1)(c) 
35 Section 40B(1)(c) provides the Commission may vary an award to ensure that the award does not contain provisions that 

discriminate against an employee on any ground that is unlawful under the Equal Opportunity Act 1984 ("the EO Act").  
36 Discrimination in work is prohibited under the EO Act on grounds of: 

(a) Sex, marital status or pregnancy; 
(b) Family responsibility or family status; 
(c) Gender history; 
(d) Sex or sexual orientation; 
(e) Race; 
(f) Religious or political conviction; 
(g) Impairment; 
(h) Age; and 
(i) Spent convictions. 

37 On face value this means that any provision in an award that directly, or indirectly discriminates on the above grounds may be 
removed by the Commission under s.40B(1)(c). There are specific “unlawful” sub-provisions under some of the above grounds 
held in the EO Act.  The EO Act should not be replicated, but line-by-line consideration be given to individual award 
entitlements.  The Minister agrees to the process set down in the agreed position. 

38 The Minister recommends that awards be considered in light of the EO Act, in terms of direct and indirect indiscrimination. 
The Commission in Court Session can provide common guidance for parties in future s.40B proceedings on how to amend 
awards for deficiencies when compared to the EO Act. 

39 Do we replicate, refer to, or ensure consistency with, provisions of the Equal Opportunity Act 1984 (EO Act)?  Award 
provisions should be updated to ensure that there is no inconsistency with the objects and legal requirements within the EO 
Act.  The Minister agrees to the process set down in the agreed position document.  The Minister recommends that awards are 
amended on a line by line basis to ensure consistency with the EO Act. The Commission should provide guidance on this 
matter.  What is indirect discrimination in an individual award sense, and how do you deal with it?   Indirect discrimination 
may occur when a rule, practice or policy that appears to be neutral actually has a disproportionate and disadvantageous impact 
on individuals who share an attribute recognised under the EO Act. The rules or requirements may be expressed or 
unexpressed but revealed when an adverse effect on a group or individual can be identified. This makes it more problematic to 
determine.  The Minister agrees to the process set out in the s 50 party position document. 

40 Examples of indirect discrimination include provisions in which sick leave is not allowed beyond 10 weeks in any one year.  
The award provisions for no paid sick leave beyond 10 weeks in any one-year could be viewed to indirectly discriminate 
against older employees, those with an impairment or a difficult pregnancy as they would be disproportionately disadvantaged 
by this clause. On a practical application for an employee to have accrued 10 weeks sick leave they would need to have worked 
for the employer for five years without ever taking a sick day.  Award provisions should be carefully examined and updated to 
remove this clause in the awards if necessary.  Indirect discrimination can also be raised by limits on casual employment 
(indirect discrimination on the basis of age and sex?). Limitations on casuals on the basis of age and sex could be in 
contravention of the EO Act. Casuals could be either young or female.   

Obsolete and provisions that need to be updated-s.40B(1)(d) 
41 S.40B(1)(d) provides the Commission may vary an award to ensure that the award does not contain conditions that are obsolete 

or need updating.  The New Shorter Oxford English Dictionary defines “obsolete” as “no longer practiced or used, outmoded, 
out of date”.  The Australian Concise Oxford Dictionary defines “obsolete” as “disused, discarded, or antiquated”.  The Full 
Bench of the Australian Industrial Relations Commission in the Award Simplification Decision (1997) 75 IR at 306 (“the 
Award Simplification Case”) held the word “obsolete” when used in relation an award provision meant it dealt with 
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circumstances which were no longer applicable.  The Australian Concise Oxford Dictionary defines “update” to mean “to 
bring up to date”.  The term “or need updating” does not lend itself to a definition, but rather is representative of an infinite 
number of matters. It is an action arising from any number of reasons that may lead an award to “need updating”.  It is not a 
restrictive term, but is suggestive of a process where each reason for updating is to be considered on merit.  The Minister 
agrees to the process set down in the position document issued by the s 50 parties.  The Minister recommends that awards be 
considered in light of the above interpretation. This Commission in Court Session can provide common guidance for parties in 
future s.40B proceedings on the breadth of issues that are considered obsolete. This Commission in Court Session could also 
provide a “checklist” arising from these proceedings that can be used by Commissioners and parties to future s.40B 
proceedings. 

Efficient organisation and performance of work-s.40B(1)(e) 
42 Pursuant to s.40B(1)(e) the Commission may vary an award to ensure the award is consistent with the facilitation of efficient 

organisation and performance of work balanced with fairness to employees.  This is clearly a matter for the individual award 
parties, on an individual award by award basis.  The Minister contends that this is a vehicle for the perhaps more interesting 
aspects of award updating, which falls into two categories, as outlined by the Minister in his debate on this section with the 
Hon Mrs Edwardes on 21 March 2002, stated:  

“The Government has said many times that this is about award modernisation.  That has two key aspects. One is to ensure 
that minimum standards are reasonable, and if some awards have languished they need to be brought up to community 
standards. The second is the need of industry and particular enterprises in which the general conditions of employment 
have changed through the use of industrial agreements, and the awards have not kept pace with that.  It does not mean that 
suddenly all these things will change, but it does mean that an engine will be driving the direction of change, and it will 
be done with the parties able to make representation. The Bill later provides that parties must be advised and must have 
the opportunity to present a case on the changes that may be put forward.  Through that process I hope we will see quite 
radical change that will serve the interests of all parties.” 

43 The Minister recommends that variations to awards via s.40B(1)(e) are best dealt with on an individual award basis. This 
Commission in Court Session could provide broad guidance and encourage parties to make amendments to awards under 
s.40B(1)(e).   

44 The discussion paper also raises a number of questions.  
Language issues 

45 Should awards be amended to deal with language issues?  For example should awards be amended to deal with spelling 
mistakes?  Most awards contain spelling and/or typographical errors.  While undertaking the award updating process, the 
opportunity should be taken to correct these errors.  It would provide no confidence to the readers of the award that the 
contents have been devised carefully and without ambiguity if the parties have not even amended basic spelling mistakes. The 
maintenance of standards is an end in itself. The correction of spelling mistakes falls clearly within the scope of s.40B(1)(d), as 
these errors are an element of awards that could be considered obsolete (i.e. disused) or ‘needs updating’.  Should awards be 
amended to remove gender neutral language?  The Minister’s position is that all language in awards should be gender neutral.  
This is an amendment that is within the scope of s.40B (1)(d) as award provisions which refer to ‘he’ rather than ‘he or she’, or 
use terms such as tradesman, are obsolete and need updating. It could also be discriminatory under s.40B(1)(c).   

46 Should awards be amended to remove or explain jargon?  Jargon, and unnecessary use of “legalese” is a matter for the parties 
to deal with on an individual award basis. The Commission in Court Session could however issue guidance on how to make 
amendments consistent with the removal of jargon. 

47 The Minister recommends that awards must be amended to deal with language issues and where industrial jargon hinders clear 
expression. This Commission in Court Session could provide common guidance on the approach to be taken.   

Standard arrangement clause 
48 Should awards have standard arrangement clauses?  The Registrar has recently issued a standard arrangement clause that has 

been replicated in the discussion paper for each of the four awards.  The Minister fully supports this format.  There remains 
significant commonality of terms and conditions in awards that easily lends itself to a largely uniform structure. At the very 
least all awards can be uniformly divided into a series of major sections.  It is agreed that the proposed standard arrangement 
clause will not fit perfectly across all awards. However it is felt that parties to awards should not use this as a means to avoid a 
comprehensive consideration of their award structure.  Significant variations to any standard arrangement clause should be the 
exception rather than the rule.  This is a matter that falls under s.40B(1)(d) as old arrangement clauses can be said to be 
obsolete, outmoded and antiquated. 

49 The Minister recommends that the Standard Arrangement Clause proposed by the Registrar be adopted across all awards of 
this Commission. The Commission in Court Session should issue common guidance to Commissioners and parties on how to 
implement the Standard Arrangement Clause.  Standard titles are a logical consequence of having a standard arrangement 
clause.   

Standard clauses in awards 
50 Should awards contain standard contents within clauses?  This is dependent on the type of entitlement contained in the clause. 

Undoubtedly some common entitlements, such as long service leave, anti-discrimination provisions, certain elements of the 
minimum conditions, records, superannuation, termination etc lend themselves to a common set of words.  A second “tier” of 
award clauses would appropriately have common approaches  to amendments when it came to award updating. Some of the 
more complex minimum conditions “inconsistencies” could be dealt with by the use of partial clauses, or a suite of agreed 
sentences that can fit into those elements of the original award clause that are more favourable than the minimum conditions. 
An example would be a model sentence on how to change monthly accrual of annual leave to weekly accrual to be consistent 
with the MCE Act.  A third tier would be those clauses that are clearly a matter for the award parties to resolve on an 
individual basis. Some matters do not lend themselves to common approaches, for example industry specific allowances. 

Appendices and schedules 
51 Should the contents of appendices, schedules etc be in the body of the award?  The experience of the Department of Consumer 

and Employment Protection Wageline is that reading awards with appendices and schedules presents certain problems not only 
for the call centre operators, but also for employers and employees.  A significant amount of time is spent locating a clause 
within an award only to find that the substance is referred to in at least one, or sometimes several attached schedules. Such 
provisions would fall under s.40B(1)(d) as being obsolete, outmoded and outdated. 

52 The Minister recommends that awards should be carefully examined, and where it is appropriate varied to incorporate 
important information into the body of the award (for example where it applies to all employees and represents a major 
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condition), and subsidiary information retained in appropriately referenced and correctly formulated schedules. The 
Commission in Court Session could issue common guidance on how to achieve this aim as part of this decision.  

Test Case Standards 
53 Should Test Case standards / common conditions that are not in State awards generally, or not in the individual State award 

being reviewed, be inserted? Examples include redundancy clauses. 
54 On face value it would appear that the only scope for the introduction of such a standard provision would be through 

s.40B(1)(d) “to ensure that the award does not contain provisions that are obsolete or need updating”.  The incorporation of 
redundancy provisions into State awards that currently contain no such provisions appears to be beyond the scope of the 
provisions of s.40B(1).  The appropriate vehicle for the incorporation of such standards in awards with no redundancy 
provisions would appear to be s.40 of the Act in accordance with the current Principles.  Whilst the Minister would likely be 
sympathetic to the provision of more consistent system of redundancy entitlements for employees in West Australia, s.40B(1) 
is not the appropriate vehicle for achieving this outcome.  However, where the awards do not contain provisions as to changes 
with significant effect and redundancy as per the MCE Act, then it may be appropriate to update the awards in accordance with 
s.40B(1)(b).   

55 Should the Federal Reasonable Hours Test Case be inserted into State awards?  The four awards in question, and State awards 
in general, do not currently contain provisions that go to the specific elements provided in the AIRC’s Working Hours Case 
decision.  For similar reasons as provided in the discussion on redundancy above, s.40B is not considered the appropriate 
vehicle for introducing reasonable hour's provisions to the State award system.  The appropriate vehicle for the incorporation 
of such standards would appear to be s.40 of the Act in accordance with the current Principles. 

56 The Minister recommends the incorporation of test case standards into an award that does not already contain such an 
entitlement should not occur through s.40B.  However existing entitlements could potentially be updated by consent of the 
parties. 

Variation of wage rates and classifications 
57 Should wage rates and wage classifications that are not already in the award be inserted.  The absence of these wage rates 

could theoretically be hindering employment in the industry. For example traineeship rates?  The Government has a policy that 
all traineeship rates of pay should move towards the National Training Wage Award ("the NTWA") rates of pay.  As a general 
approach awards that contain existing traineeship provisions should be amended to include up to date rates and accurate and 
correct scope and application provisions.  This should be a priority award updating concern for all parties, as many awards 
provisions are outdated, irrelevant and confusing for employers.  The Government would encourage parties to look firstly at 
the ability to incorporate the nationally accepted benchmark rate – the NTWA.  No party has disputed that traineeship clauses 
are not part of a modern award.  The presence of traineeship clauses represent a “community standard”. This is a matter that 
falls under s.40B(1)(d).  For those awards that do not have any traineeship provisions an investigation should occur to ascertain 
whether there is a traineeship relevant to the industry or occupation type, and whether the wage system in place supports 
trainees.  In such circumstances trainees are paid the full adult and junior employee rates, which potentially is a disincentive to 
employing trainees, although in some industries this may be the excepted standard.  Once this examination has occurred, where 
necessary parties should consider the insertion of agreed trainee rates as a matter of priority.  The Minister recommends that 
where necessary, the updating of trainee clauses be considered a priority in award updating and the Commission in Court 
Session provide common guidance to Commissioners and individual award parties.   

Supported Wage System 
58 Should Supported Wage System provisions be inserted into awards?  The Government is supportive of the insertion of the 

Standard Supported Wage System clause in WA State awards.  The standard clause is the nationally formulated and accepted 
benchmark for this specific type of employee.  It represents the “safety net” for these particular employees. Generally, aged 
and infirm workers clauses are obsolete.  However given the sensitivity and importance of this matter it would more 
appropriately achieved via a General Order, outside of these award updating hearings – where all the important issues would 
be properly examined and discussed, or via individual award amendments if parties choose to insert such a provision into their 
awards.  The Minister recommends that Supported Wage Scheme clauses be considered outside of award updating processes at 
this time.   

Modes of Employment including part time employment 
59 Should absent “modes of employment” be added to an award?  The Commission in Court Session could provide general 

guidance to individual award parties on how to progress such matters, some via s.40B(1)(e).  For example part time 
employment clauses.  Part-time employment is a mode of employment that is not available in some awards.  The inclusion of a 
part time clause comes within the scope of s.40B(1)(c), as it is a matter that a failure to provide part time employment may 
discriminate against an employee on a ground that is unlawful under the EO Act, Mayer v Australian Nuclear Science and 
Technology Organisation 2002 FMCA 209.  To avoid discrimination on the grounds of family responsibility, employers must 
reasonably consider and, wherever possible, accommodate an employee's request to work part-time because of their family 
responsibilities.  The Minister’s position is that while it is preferable that all awards contain a part time provision, this is a 
matter that should be negotiated between the parties to an individual award.  The Minister recommends that part time 
provisions be included in all awards, as a failure to provide part time work it could address indirect discrimination.  The 
Commission in Court Session could provide general guidance. 

60 Should casual employment provisions be inserted into awards?  Casual employment is a mode of employment that is not 
available in some awards.  The Minister recommends the Government’s position is that casual employment is a matter for 
negotiation between the parties on an individual award by award basis. 

61 Should probationary requirements be inserted into awards?  The Minister’s position is that the inclusion of probationary 
clauses in awards is not directly within the scope of s.40B(1)(a) – (d) but could form the deliberations of individual parties 
undertaking award updating via s.40B(1)(e).  

Flexibility in working arrangements 
62 Should “flexibilities” be added to an award? For example job sharing and flexible hours and rostering etc.  The Minister’s 

position is that while it is preferable that all awards contain flexible working arrangements, these are matters that should be 
negotiated between the parties to an individual award.  An appropriate vehicle would be s.40B(1)(e).  However it is important 
that parties consider such amendments as potentially being within the scope of s.40B (1)(c), as an EO Act issue. 
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CICS Guidelines 
63 The Minister says the Commission in Court Session can provide general guidance to parties in future s.40B proceedings on 

how to examine each award to ensure that it provides the appropriate flexibility under s.40B(1) (c) or (e). 
Shift penalties and allowances 

64 Should shift penalties and allowance regimes be amended or deleted?  The updating of these entitlements does not readily fall 
within the scope of s.40B(1)(a) – (d).   The Minister would encourage individual award parties to consider such amendments 
via s.40B(1)(e). 

Award provisions that are inconsistent with the IR Act 
65 What amendments should be made to awards with provisions that are inconsistent with the Industrial Relations Act 1979?  For 

example: 
(a) Time and Wages Records; and 
(b) Right of Entry provisions. 

66 The Labour Relations Reform Act 2002 amended the time and wage records and right of entry provisions in the Act.  Many 
awards now contain provisions that are inconsistent with the requirements of the Act, and are therefore out of date.  The 
amendment of such award provisions falls within the scope of s.40(1)(d) of the Act, and should be included as part of the 
award updating process.  They are now obsolete and outdated.  Clause 17 of the Children’s Services (Private) Award provides 
an example. 

67 The Minister recommends that provisions that are outdated and inconsistent with the Act be amended accordingly. The 
Commission in Court Session could issue specific guidance to Commissioners and individual award parties on how to achieve 
this amendment as part of this decision.   

Award Provisions that are inconsistent with federal legislation 
68 What amendments should be made to awards with provisions that are inconsistent with conditions contained in, and manner of 

use of, federal legislation?  For example: Notice of termination under the Workplace Relations Act 1996 (“the WR Act”).  The 
WR Act establishes minimum notice of termination standards that must be followed by all employers throughout Australia.  
State awards need to meet these minimum standards, or else they will be inconsistent with Federal legislative requirements.  
This would appear to clearly fall within s.40B(1)(d) of the Act, as being obsolete and outdated.  The Minister recommends the 
minimum notice of termination provisions in the WR Act applying to employers should be inserted into state awards, where an 
award prescribes a lesser entitlement for employees.  The Commission in Court Session could issue specific guidance to 
Commissioners and individual award parties on how to achieve this amendment as part of this decision. 

69 Many state awards contain superannuation clauses that are out-of-date, refer to obsolete Acts and standards, and only require 
employers to contribute 3% superannuation.  These clauses should ideally be updated to reflect the requirements of the 
Superannuation Guarantee Act 1992 ("the SGA Act) (i.e. 9% superannuation, who is entitled to receive superannuation, when 
it is payable).  Choice of fund provisions would also need to be included (s.48B).  The Minister recommends that awards be 
amended to reflect the current requirements of the SGA Act. The Commission in Court Session could issue specific guidance 
to Commissioners and individual award parties on how to achieve this amendment as part of this decision.   

Scope clauses 
70 What amendments should be made to inaccurate or out of date award scope clauses?  It would be highly desirable if award 

scope clauses describe the industry or occupation they apply to without referring to the list of respondents.  This would make 
award coverage easier to understand, and would correct some of the unusual anomalies that occur with State awards.  If scope 
clauses must continue to refer to the list of respondents it is important that the list is updated via s.40B(1)(d).  The Minister’s 
views are also reflected in the agreed position document.  It is recognised by the Minister that this is an important issue that has 
implications across individual industries.   The Minister would therefore suggest that the Commission in Court Session could 
provide broad guidance to individual parties on issues to be considered in updating awards, such as amending problematic 
scope clauses by consent, on a purely individual award by award basis. 

The Minimum Rates Adjustment process 
71 Should award wage rates above the minimum wage(s) be amended?  For example a Minimum Rates Adjustment process?  This 

discussion relates to updating rates of pay outside of the scope of s.40B(1)(a).  Whilst there is an argument that dealing with 
“outdated” award general rates of pay, or rates of pay that are outdated relative to established benchmarks, represents a process 
arising from s.40B, it is not something that can be achieved by a common across awards approach.  The Minister is 
sympathetic to those employees in low paid classifications, and would welcome an examination of rates of pay for such 
employees in the context of greater fairness and equal remuneration.  However there are existing mechanisms to achieve such 
outcomes, such as Minimum Rates Adjustment processes and other provisions consistent with the Wage Fixing Principles.  
Such processes would provide a much more definitive examination of the individual wage rates.  The removal of rates in the 
award that are less than the minimum wage may spur award parties to deal with out of date rates using such a process on an 
individual award by award basis.  The Minister says that adjustments to rates of pay outside the operation of s.40B(1)(a) and 
(b) are matters better progressed through s.40B(1)(e) or existing approaches consistent with the Wage Fixing Principles.   

References to out of date legislation, codes etc 
72 Should awards be amended to deal with reference to out of date legislation, codes, definitions and policies?  Section 

40(b)(1)(d) provides the Commission with the authority to vary an award to ensure the award does not contain provisions that 
are obsolete or need updating.  References to legislation, codes, policies, etc., that are out of date would meet the definition of 
obsolete or in need of updating.  Any necessary references to legislation should be updated to facilitate the efficient and 
effective operation and use of the awards.  The Minister recommends that in accordance with s.40(b)(1)(d), references to out of 
date legislation, codes and policies be removed from awards, and updated to reflect current legislation, codes and policies if 
appropriate.  The Commission in Court Session should provide specific guidance to Commissioners and award parties on 
amending such deficiencies.  Should awards be amended to remove no reduction clauses?  Section 40(b)(1)(d) provides the 
Commission authority to vary an award to ensure the award does not contain provisions that are obsolete or need updating.  
The Cleaners and Caretakers, Children’s Services Private, and Shop and Warehouse (Wholesale and Retail Establishments) 
Awards all contain “No Reduction” clauses that are out of date, rendering them obsolete.  Furthermore, the Children’s Services 
Private and Shop and Warehouse (Wholesale and Retail Establishments) Awards contain out of date and therefore obsolete 
“Liberty to Apply” clauses.  It is recommended by the Minister that in accordance with s.40(b)(1)(d) of the Act, out of date and 
therefore obsolete clauses including “No Reduction” and “Liberty to apply” be removed from awards. The Commission in 
Court Session should provide guidance to Commissioners and award parties on amending such deficiencies. 
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Dispute resolution clauses 
73 Should the Commission delete specific dispute resolution clauses in individual clauses, rather than a single dispute resolution 

in the award?  Section 48A requires that awards and agreements to make provision for resolution of disputes, this takes the 
form of dispute resolution clauses.  There is some discussion that these current clauses could be improved as part of the award 
updating process by removing references to out of date legislation.  Furthermore, the Council has proposed the insertion of a 
standard dispute resolution procedure clause.  Section 40(b)(1)(d) provides the Commission authority to vary an award to 
ensure the award does not contain provisions that are obsolete or need updating.  In addition to the required dispute resolution 
clause, typically found in award appendices, some awards also include references to dispute resolution within other clauses. 
For example the Metal Trades Awards includes mention of dispute resolution within clauses relating to hours, redundancy and 
training.  The Minister says it is not clear that the removal of these additional references to dispute resolution is appropriate as 
a part of the award updating process.  While these references may be repetitive or even superfluous, they arguably do not meet 
the definition of obsolete or in need of updating.  Parties should however be encouraged to actively consider such provisions. 

Methods of Calculating Allowances 
74 Should awards be amended to outline specific methods for calculating allowances?  The maintenance of allowances in awards 

is problematic in practice. In a perfect world the clause would be robust enough in construction to enable parties to be able to 
understand what factors external to the award would lead to an increase in the allowance (for example CPI). At the very least 
parties should attempt to simplify allowance provisions, and ensure the maximum degree of clarity.  The Minister says this 
issue is best left to award parties to determine via s.40B(1)(e). 

The Council’s Submissions 
CICS Guidelines 

75 The Council made a strong submission that it sees the award updating process under s.40B as vital in ensuring the continuing 
integrity of the award system.  The Council acknowledges that during the last decade awards have not been kept up to date and 
although there are several areas under s.40B that can be commonly amended in all awards, there needs to be a recognition of 
the differences between awards.  Accordingly, award updating should occur on an award by award basis.  The Council says the 
award review power under s.40B cannot be compared to the award simplification process under the WR Act.  The Council, 
like the Minister, also supports the concept of guidelines although it recognises that guidelines set by the Commission in Court 
Session will lend themselves more appropriately to certain sub paragraphs of s.40B(1) than to others. 

Whether power under s.40B discretionary 
76 The Council says that the terms of s.40B(1) of the Act confer a discretionary power which must be exercised according to 

equity, good conscience and substantial merits of the case without regard to technicality or legal forms.  Further, that any 
variation to an award needs to be in accordance with the objects of the Act. 

Minimum wage rates in awards-s.40B(1)(a) 
77 The Council advised the Commission in Court Session that it supports the agreed position document.  In particular it supports 

the process set out in that document in respect of s.40B(1)(a).  The Council contends that s.40B(1) should be approached on an 
award by award basis in a way that maintains wage relativities.  The Council would expect that awards that have wages less 
than the minimum award wage should be able to be resolved by award parties through conciliation. 

Award conditions less favourable than minimum conditions-s.40B(1)(b) 
78 As to s.40B(1)(b), it is the Council’s position that the Commission should ensure that the award provisions reflect MCE Act 

provisions.  Many awards have already been updated in a comprehensive way to include the provisions of the MCE Act and 
experience has shown that many amendments to incorporate the minimum conditions can be dealt with in a way that is simple.  
The Council says that awards need to contain as much information that is reasonable and relevant to working conditions.  If the 
Commission was merely to remove less favourable clauses from awards, awards will become patchwork documents and the 
task of determining what wages and conditions need to apply for a particular worker would be confusing and difficult if 
employers and employees have to search and read a number of different documents.  The Council says that the Commission is 
empowered to incorporate the provisions of the MCE Act into awards under s.40B(1)(d) and (e).  It is clear from the Minister’s 
second reading speech, when introducing the Labour Relations Bill Reform to Parliament, that Parliament intended awards to 
be updated to reflect minimum conditions under s.40(1)(b).  The Council, however, argues that there is no need to incorporate 
the provisions of s.8 of the MCE Act in awards which enable employers and employees to enter into agreements to contract out 
of ten days’ annual leave a year.  The Council argues that s.8 is not intended to create an entitlement to contract out of annual 
leave but rather provide a limitation if such a right already exists in an award or an agreement.   

79 The Council, like the Minister, made a submission that the provisions of the MCE Act are reflected in an award where there is 
no potential for an employer to be found in breach of both the award and the MCE Act.     

Unlawful discrimination-s.40B(1)(c) 
80 As to s.40B(1)(c) of the Act the Council also supports the agreed position.  As to indirect discrimination the Council says this 

issue will require further examination by the Commission.  In regard to the model discrimination clause raised in the 
discussion paper the Council has no objection to such a clause but it is of the view that the effects of such a clause should first 
be considered in more depth and understood by all parties prior to the implementation of such a clause in an award.  Although 
the Council agrees that pay equity cannot be raised under s.40B(1), pay equity continues to remain an issue of great importance 
for the Council.  They are of the opinion that s.40B is too limited for a proper contemplation of pay equity issues. 

Obsolete and provisions that need to be updated-s.40B(1)(d)and Supported Wage System 
81 In respect of s.40B(1)(d) of the Act, the Council agrees with the submissions made on behalf of the Minister in respect of the 

definition of “obsolete”.  The Council says that matters that are obsolete are most appropriately raised and should be dealt with 
by award parties on an award by award basis.  As to updating, the Council is of the view that if there are inconsistencies in 
awards provisions in matters such as “right of entry”, “keeping of and access to employment records” and termination of 
employment under s.170(CM) of the WR Act, these award provisions should be amended to reflect the statutory rights and 
obligations as part of the updating process.  Further, the Council supports under rate workers clauses being replaced with a 
standard Supported Wage System award clause. 

Efficient organisation and performance of work-s.40B(1)(e) 
82 As to s.40B(1)(e) of the Act, the Council says that this subparagraph is possibly the most contentious.  There is no agreement 

between the parties as to what the provision means or how the Commission should apply the sub section to the award updating 
process.  The Council put a similar submission to the Minister.  The Council is of the view that the award parties’ views are 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2761 
 

vital.  The parties to an award are in the best position to know what aspects of an award are not working, or need to be 
amended to ensure the award is operating in a productive and fair way.  Further, that the Commission’s role under s.40B(1)(e) 
necessitates or requires the Commission to instigate its conciliation and arbitration role.  Any review by the Commission under 
s.40B(1)(e) of the Act should start from the proposition that longstanding award provisions should be considered fair and only 
be altered after close examination of the terms of the clause, its history and its use. 

Test Case Standards 
83 In relation to reasonable working hours, it is the Council’s position that the Commission in Court Session can adopt the result 

of the Federal Working Hour’s Test Case in circumstances where an award already has a provision relating to working 
reasonable overtime.  For example, clause 14.1.3.1 of the Metal Trades (General) Award provides: 

“An employer may require an employee to work reasonable overtime at overtime rates and such employees shall work 
overtime in accordance with such requirement.” 

84 The Council suggests that the adoption of the test case provision could be applied to update the clause to clarify the 
circumstances of what is regarded as “reasonable” and “unreasonable” overtime.  Whilst the Council supports the position that 
all awards should contain standard severance pay conditions which are reflected in the Federal test cases, the Council is of the 
view that consideration of redundancy provisions in addition to the provisions of the MCE Act should not form part of these 
proceedings, although there may be circumstances where a consideration of a redundancy provision is raised when updating an 
award pursuant to s.40B(1)(d). 

Flexibility in working arrangements 
85 As to whether provision for part time work, job sharing and flexibility in working hours, and rostering arrangements to meet 

family responsibilities should be inserted into awards, the Council is of the view that such measures are matters which should 
be left to award parties to consider.  The Council holds very strong views that shift penalties are still relevant in awards and 
any review of penalties should be limited to the means of providing such penalties. 

Structural efficiency and enterprise bargaining initiatives 
86 As to the issues raised in the discussion paper about structural efficiency and enterprise bargaining, the Council says that the 

Commission in Court Session should be cautious about drawing any direct comparison with the operation of the structural 
efficiency principle under s.40B(1)(e).  As to the implementation of enterprise bargaining initiatives, the Council contends that 
s.40A of the Act limits the operation of s.40B and that any incorporation of enterprise bargaining provisions must be 
implemented under s.40A through an application by the parties to an award.  The Council opposes facilitative clauses of the 
kind proposed by the Chamber and says that such clauses “clash” with the objects and scheme of the Act. 

Scope clauses 
87 As to the issue raised by the Commission in Court Session in respect of scope clauses, the Council agrees that this is an issue 

that falls under s.40B(1)(d) as an updating matter, which should be dealt with by award parties.  To preserve the integrity of the 
common rule system, the Commission and award parties should proceed cautiously when reviewing scope clauses.  The 
Council also says that amendments to scope clauses can also be progressed by award parties through s.40. 

Standard arrangement clause 
88 The Council does not support the implementation of the standard arrangement clause prepared by the Registrar and says that 

each award has its own history.  However, the Council says it does not reject out of hand a standard arrangement clause but 
they do not see the implementation of a standard arrangement clause as a priority.  The Council points out that some unions in 
award updating proceedings have already re-arranged their clauses to make them more readable.  The Council supports unions 
who are doing that.  However, the Council says that re-arranging award clauses is a time consuming task, which raises 
difficulties for unions as they have limited resources.  If the Commission in Court Session is to implement a standard 
arrangement clause, the Council suggests that the Commission’s resources should be used to carrying out the task. 

AMMA submissions 
Minimum wage rates in awards-s.40B(1)(a) 

89 As to s.40B(1)(a) AMMA says that the requirement to ensure that an award does not contain wages that are less than the adult 
minimum wage under s.51 is not always a straight forward issue.  In a matter arising in respect of three nickel mining awards 
in The Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers’ Union of 
Australia, Engineering and Electrical Division, Western Australian Branch v Western Mining Corporation Resources Limited 
83 WAIG 3641, an issue arose as to whether an industry allowance specified in the awards should be included in calculating 
whether there were any wages in the awards that were less than the minimum weekly rates of pay under the MCE Act.  In that 
case it was held that the definition of wages included the industry allowance because of the origins of that allowance. 

Award conditions less favourable than minimum conditions-s.40B(1)(b) 
90 As to s.40B(1)(b) AMMA says that awards should not comprehensively contain all legislative rights and obligations such as 

minimum conditions under the MCE Act, including contracting out of annual leave conditions under s.8 of the MCE Act.  
AMMA says that provisions which are less favourable than the MCE Act should be deleted from awards and in their place, a 
provision should be inserted into each award which refers to the relevant sections of the MCE Act.  Section 40B(1)(b) is not 
broad enough to require inclusion of MCE Act provisions expressly into awards.  In essence, s.40B(1)(b) only requires a 
judgment by the Commission of specific conditions in an award to see if they are less favourable or not.  It is contended that 
the main benefit of this approach is that awards will remain current, so that the operation of the terms of the award will not be 
affected if provisions in the MCE Act or other provisions in the Act, such as right of entry provisions, are changed by 
Parliament. 

91 Further, it is argued that if MCE Act provisions are replicated in an award there is potential for interpretation difficulties, as the 
wording may conflict with the context of an award.  If the wording is changed to allow for peculiarities of an award, then this 
may lead to a different rights being established from that envisaged by the MCE Act. 

Unlawful discrimination-s.40B(1)(c) 
92 In relation to preventing indirect and direct discrimination under s.40B(1)(c) of the Act, AMMA says that it is not possible for 

the Commission to prevent discriminatory implementation of award provisions as potentially every clause in an award could be 
implemented in a discriminatory fashion.  The most the Commission can do is ensure that the provisions are worded in a non-
discriminatory way and to specify clearly that there is no intention for award provisions to be interpreted in a manner that it 
leads, directly or indirectly, to discrimination.  This could be done by inserting a general interpretation clause into all awards 
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by General Order to provide that the rights and obligations in the award are to be interpreted having regard to the provisions of 
the E O Act.  However, AMMA does not support the inclusion of an obligation on parties to consider the effect of the 
provisions of the EO Act when resolving a dispute under a dispute resolution clause in awards.  AMMA says that the 
Commission is not tasked as a custodian of anti-discrimination provisions even though the Commission should not approve the 
variation of awards which contain discriminatory provisions.  AMMA says that to take on a custodian role would require a 
summary of the principles contained in the EO Act.  It is difficult to see what benefit would be derived from reiterating the 
statutory obligations as obligations under an award. 

Obsolete and provisions that need to be updated-s.40B(1)(d) and efficient organisation and performance of work-s.40B(1)(e) 
93 AMMA says that s.40B(1)(d) and (e) are essentially different in nature to subparagraphs (a) and (e).  AMMA submits that 

awards should not include provisions that impede the efficient operation or the efficient organisation of work.  In particular, 
AMMA says that it is clear from the objects of the Act, s.26 and s.40B(1)(e) and (d) that the priority for awards is that they are 
to provide relevant conditions to employees and parties within an industry.  Accordingly, AMMA says that the priority issues 
for award parties arise under s.40 (1)(d) and (e).  Further, AMMA sees that this central role in the award updating process 
should be undertaken by the parties, as they are the best placed to determine matters that arise under s.40(1)(d) and (e).   In 
addition to the agreed position, AMMA submits that whether provisions are in need of updating may prove to be in the eye of 
the beholder.  An appropriate balance between the efficiency of an enterprise and fairness to employees would appear to be the 
area which is most likely to give rise to a divergence of views. 

94 AMMA submits that when awards come before the Commission the provisions of s.40B(1) should be drawn to the attention of 
the parties, and their views sought in respect of subparagraphs (d) and (e).  In the absence of a dispute between the parties to an 
award in respect of these matters AMMA submits that the Commission should not embark upon an amendment process, save 
where the parties agree on amendments. 

Test Case Standards 
95 In respect of whether there should be an explicit right for an employee to refuse to work overtime in circumstances where it 

would result in the working of unreasonable hours, that is whether to adopt the Australian Industrial Relations Commission test 
case standard for reasonable hours of work, reasonable overtime and paid breaks after extreme working hours in the Working 
Hours case AMMA says that this is a matter that could be raised during the award review process by award parties or through a 
s.40 application.  Whilst this is a matter that can arise under s.40B(1)(e) of the Act, there would be a need of the parties to 
adduce evidence as to whether the working hours test case should be applied on an award by award basis. 

Structural efficiency, enterprise bargaining initiatives and facilitative clauses 
96 As to whether structural efficiency initiatives undertaken generally under enterprise bargaining, which are now permanent 

features of some industries, including probation, part time employment, fixed term employment, casual employment, spread of 
hours and consolidation of allowances, AMMA says as a matter of principle it is not appropriate to provide, under s.40B, that 
agreement initiatives can be reflected in awards.  Those matters need to be considered on an award by award, industry by 
industry, agreement by agreement basis.  As a principle, AMMA does not support inserting into awards industrial agreement 
initiatives solely because they are now reflected in agreements.  Each application would need to be considered on it’s merits 
having regard to the evidence and the industry to which the award applies.  AMMA is of the view that awards should be 
written in a facilitative way.   

97 This would allow agreement initiatives to be implemented at a workplace without the need to amend an award.  This would 
address issues relating to spread of hours, rostering arrangements, taking of leave and other similar matters.  AMMA says 
facilitative provisions are clearly matters that are contemplated by s.40B(1)(e).   

Standard arrangement clause 
98 As to whether awards should be re-drafted to provide for a standard arrangement clause including titles, particular definitions 

and numbering of clauses, AMMA says this is not a matter that has been raised as an issue by parties in the mining industry.  
However, AMMA says that it is of the view that a standard arrangement should not be imposed upon parties to awards, even 
though there may be benefits for some organisations or enforcement agencies that have a large number of awards that need to 
be amended or enforced.  The benefit to award parties with a small number of awards is problematical.  AMMA, however, also 
concedes it would be useful to implement standard arrangement clauses for electronic search functions but their experience 
suggests that re-drafting award clauses to fit standard clause titles, is extremely difficult and resource intensive.  AMMA says 
that if the Commission determines the Registrar’s standard arrangement clause should apply to all awards, it should be 
imposed on the basis that it is voluntary for parties for existing awards and that the standard arrangement clause should be 
imposed on parties to an application for a new award. 

Standard clauses in awards 
99 AMMA does not support the imposition of standard clauses for such matters as contract of service, casual employment, sick 

leave, carers’ leave, bereavement leave, parental leave, dispute resolution, right of entry, superannuation, supported wage 
system, apprentices and traineeships, etc.  AMMA’s experience with the award review process to date suggests that although 
this may be a worthwhile objective, in practice, awards in different industries have different provisions because of the history 
or nature of the industry.  Trying to obtain agreement to change clauses for the purpose of having a standardised clause and/or 
an award that may or may not generate a better outcome for the parties to awards, is problematical and is not supported.  That 
is not to say that award parties to individual awards could not do that if they so desire.  However, the Commission should not, 
through this process, determine standard clauses. 

Whether power under s.40B mandatory and role of the Commission 
100 It is contended on behalf of AMMA that s.40(B)(1) imposes a mandatory duty under which the Commission must act.  As to 

the steps by which the Commission is to ensure s.40B(1) obligations are fulfilled, AMMA submits that, as the power to amend 
awards may be exercised “at any time”, the Commission has on going function of review.  Accordingly, AMMA submits that 
the Commission should devise an award process that uses the minimum of bureaucracy and resources.  AMMA favours the 
formulation of a standard clause to be inserted into all awards to achieve the ends enumerated in s.40B(1).  For example, the 
Commission could insert a provision in all awards requiring the award to be interpreted to comply with the requirements of the 
MCE Act and to provide any provisions of the award that have a contrary effect are null and void.  The AMMA says this could 
be achieved by General Order.  This would bring to the attention of the award parties the need to ensure the provisions of the 
MCE Act are complied with.  It would also ensure that the currency of the award is maintained if the MCE Act is changed.  
However, if specific award parties by consent, wish to amend specific award clauses to reflect the MCE Act, it should be a 
matter for them and the Commission to consider such applications in accordance with the provisions of the Act. 
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CICS Guidelines 
101 Finally, AMMA says that this Commission in Court Session should not establish guidelines or principles for award review in a 

similar way to the wage fixing principles, as this may cause another round of debate as to what those guidelines or principles 
mean.  This may not progress the award review process in any specific or expedient way. 

The Chamber’s Submissions 
Whether power under s.40B mandatory and role of the Commission 

102 The Chamber says that the role of the Commission under s.40B of the Act is limited to the specific purposes set out in 
s.40B(1).  There is a clear direction to the Commission that its activities are limited to the purposes specified in each 
subparagraph of s.40B.  It follows that the Commission cannot act other than for the reasons specified in subparagraphs (a) to 
(e) to vary an award when acting under s.40B(1).  The Chamber says there is no capacity within s.40B(1) for the Commission 
in Court Session to issue principles, guidelines or checklists for members of the Commission in amending awards under s.40B 
of the Act. 

103 The Chamber says that each subparagraph of s.40B(1) prescribes a duty which requires the Commission to remove 
objectionable provisions in awards.  The provisions of s.40B(1) of the Act are not discretionary.  The direction given in 
s.40B(1) of the Act is mandatory.  The Chamber says that the Minister’s argument that matters raised in s.40B(1)(d) and (e) 
should be largely left up to the parties, is not sustainable as it is the Commission who is required to act under those sub 
sections.  The Chamber points out that it is open to the award parties to also make an application to vary an award under 
s.40B(5) of the Act but this provision does not detract from the Commission’s duty under s.40B(1). 

Minimum wage rates in awards-s.40B(1)(a) 
104 In relation to s.40B(1)(a) the Chamber says that this sub section simply means that where an award contains wages that are less 

than the minimum award wage awarded by the Commission under s.51 of the Act, the award wages should be increased to 
meet that minimum.  The Chamber says, however, it is important to recognise that the term “wages” may include allowances in 
some awards.  It is not simply an exercise for the Commission to increase the total rate of pay.  The Chamber agrees with the 
submissions made by AMMA in respect of this issue.  The Chamber argues it is not uncommon for a clause in an award to be 
headed “wages” and within the clause there are provisions which provide for ordinary rates of pay under classifications and a 
range of allowances.  The Chamber submits that in such a case the word “wages” in s.40B(1) should be interpreted to include 
both the ordinary rate of pay and the allowances specified in the clause. 

Award conditions less favourable than minimum conditions-s.40B(1)(b) 
105 The Chamber made lengthy submissions in relation to the meaning and affect of s.40B(1)(b).  The Chamber submission in 

summary is that where an award contains conditions of employment that are less favourable than those provided under the 
MCE Act then the less favourable provisions should be deleted from the award.  The Chamber says that s.40B(1)(b) is not a 
legislative direction to the Commission to ensure that awards replicate the provisions found in the MCE Act.  The Chamber 
says the simplest way of satisfying the legislative command is to remove from awards all matters that are dealt with by the 
MCE Act, thus ensuring there is no conflict between the award prescription and the MCE Act, either now or in the future.  The 
Chamber says that anything that is already found in the MCE Act should not be replicated, as to do so would render an award 
provision obsolete, as it would simply repeat the same terms of the legislation.  For example, if an award provision provides 
that four weeks annual leave is to be allowed to each employee, that provision should be removed, together with the accrual 
rate because these are matters dealt with in the MCE Act.  The Chamber says, however, that provisions in an award which 
provide for over award conditions should not be removed, such as an entitlement in an award to five weeks annual leave.  The 
Chamber says that unless this course of action is adopted, or alternatively unless an award repeats, word for word, comma for 
comma, full stop for full stop, precisely the same provisions as the MCE Act a “lawyers’ picnic” will be created which will 
create an argument between parties at some later stage as to the differences between award obligations and those of the MCE 
Act. 

106 The Chamber also says that if this approach is adopted any future changes to the MCE Act would then be easily 
accommodated.  The Chamber also makes the same submission as AMMA in relation to future changes to the MCE Act.  The 
Chamber says that if the MCE Act changes at some time in the future then the provisions of s.40B of the Act would require the 
Commission to review all awards.  They submit that this would be an onerous task and impose a burden on the Commission 
and award parties to the State awards.  Further, the Chamber says that if the Commission determines that the provisions of the 
MCE Act should be reflected in the awards, then the Commission should ensure that all of the provisions of the MCE Act be 
set out in awards.  For example, all awards should include a provision for cashing out of ten days’ annual leave.  It is also 
contended by the Chamber that the Commission, itself, cannot finally determine what the rights of employers and employees 
are under the MCE Act.  The Chamber says it also has concerns about double jeopardy.  If award obligations expressly reflect 
the MCE Act that could create an additional burden for employers if they fail to comply with those obligations as they  would 
be exposed to both breach of an award and a statutory breach of the MCE Act.  The Chamber acknowledges, however, that 
pursuant to s.7 of the MCE Act, together with s.5 of the MCE Act, that the minimum conditions are implied into the awards as 
if they are terms of an award and that enforcement of an implied entitlement can be pursued as if it were a breach of the award 
under s.83 of the Act.  The Chamber concedes that double jeopardy may not be of a concern if the award provisions in question 
exactly duplicate the conditions of the MCE Act.  However, the Chamber says that if the award is not amended in a way that 
exactly replicates the MCE Act there is a possibility of both an award breach and a statutory breach being created. 

107 It was also argued by the Chamber that the nature of an award supports their argument in relation to s.40B(1)(b).  The 
Chamber says that awards are made following conciliation or arbitration and that in arbitrating the Commission must decide 
which matters are of real dispute or disagreement between parties; and that matters fixed by statute cannot be the subject of 
arbitration.  It follows, therefore, that an award is not a comprehensive source of all of the terms and conditions covering an 
employment relationship.  This is a well known principle.  Further, it follows that there is no mandate in s.40B(1)(d) of the Act 
to incorporate into awards the statutory provisions of the WR Act relating to the minimum periods of notice of termination, 
adoption leave or parental leave.  It is contended that because of the operation of s.170CM of the WR Act that the notice 
provisions in State awards are obsolete and should be removed and that the Federal provisions should not be copied and 
inserted into State awards.  They also say there is no mandate in s.40B(1)(d) to incorporate into awards statutory employment 
records provisions and right of entry provisions under the Act.  Again, it is argued that because of the nature of those statutory 
rights and obligations the award provisions should be deleted which cover the same topic because they are obsolete.. 
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Unlawful discrimination-s.40B(1)(c) 
108 In relation to s.40B(1)(c) the Chamber says that this sub section simply means that where an award contains provisions that 

discriminate against an employee on any ground on which discrimination in work is unlawful under the EO Act then that 
discriminatory provision should be deleted from the award.  The Chamber says that the Commission should not, under s.40B 
or by way of General Order, insert any provisions into awards which make statements to the effect that the rights and 
obligations under EO Act have to be complied with.  The Chamber says that this exposes employers potentially to a breach of 
an award and the EO Act.  It is also contended that the EO Act  and the Federal Sex Discrimination Act 1984 provide 
comprehensive legislation for the prevention of discrimination on a range of grounds which are unlawful in employment and it 
is unnecessary to codify into awards the effect of those important pieces of legislation.  It is conceded by the Chamber that if 
an award contains provisions which are obviously discriminatory in a direct sense then those provisions should be removed.  
Accordingly, the Chambers submission appears to be that s.40B(1)(c) of the Act only goes as far as the Commission being 
required to prevent direct discrimination.  It is also contended on behalf of the Chamber that long standing descriptions such as 
“tradesman” should not be changed.  The Chamber says it is the responsibility of an employer to ensure when they apply 
award provisions that they also comply with the law generally which includes the equal opportunity legislation, which prevents 
an employer from acting in a way which discriminates against a person on the basis of, for example, family responsibilities.  
The Chamber says that pay equity and equal remuneration are issues that cannot be reviewed under s.40B(1)(c) because to do 
so it would require a finding that unlawful discrimination is created by rates of pay. 

Obsolete and provisions that need to be updated-s.40B(1)(d) 
109 In relation to s.40B(1)(d) the Chamber says that where an award contains provisions that are obsolete or need updating, those 

obsolete provisions should be deleted from the award and where appropriate, updated provisions should be inserted.  The 
Chamber says that subparagraphs (d) and (e) of s.40B(1) are the most important provisions of s.40B(1).  It is contended that 
subparagraphs (a) to (c) are tidying up exercises.   

Efficient organisation and performance of work-s.40B(1)(e) and facilitative provisions 
110 In considering s.40B(1)(e) the Chamber says that inefficient provisions should be deleted.  However, an alternative to deleting 

inefficient provisions would be for the Commission to insert a facilitative provision into an award which would have the effect 
of overriding the otherwise inefficient provisions in the award.  In support of its submission the Chamber says the Commission 
should apply the Australian Industrial Relation Award Simplification Principles in print P7500 (del. 23 December 1997).  In 
particular the Commission should apply Principle 7 which provides:  

“Award simplification does not involve a general review of the level of award entitlements.  Despite this, entitlements 
coming within items 49 (7)(b) and (c) and items 51 (6)(b) and (c) may be altered if a proper basis exists for doing so.”  
Those obligations in (b) and (c) are that each of the items “does not prescribe work practices or procedures that restrict or 
hinder the efficient performance of work” and “does not contain provisions that have the effect of restricting or hindering 
productivity having regard to fairness of employees.” 

111 The Chamber says that there are many restrictions in awards that are not consistent with the facilitation of the efficient 
organisation and performance of work, according to the needs of an industry and enterprises balanced with fairness to 
employees.  They say that the use of workplace agreements by employers and employees before the repeal of the operative 
provisions of the Workplace Agreements Act 1993 was a direct and obvious indication of the failure of the award system to 
meet the needs of employers and employees.  The Chamber says that when the Minister introduced the Labour Reform 
Relations Bill to Parliament in his second reading speech, he acknowledged that many awards have not kept pace with the 
progressive changes in working conditions.  It is the Chamber’s  submission that this was said by the Minister as an 
acknowledgement that employers and employees had used workplace agreements as a vehicle to achieve what met their own 
individual circumstances and needs at an enterprise level.  Following the abolition of workplace agreements and the 
subsequent growth in the use of Australian workplace agreements under the WR Act, this is seen by the Chamber as continuing 
confirmation of the failure of the State award system.  They say this Commission should take judicial notice of this trend and 
accept that in part the trend in the growth of Australian Workplace Agreements is driven by the failure of the award system to 
meet the flexibilities and efficiencies required by industries and its enterprises.   

112 The Chamber presented a comprehensive list of matters that ought to be included in the Commission’s proposed variations, 
when they are issued.  It says that these are matters that can be dealt with under s.40B(1)(e) of the Act.  The list is as follows: 

(a) Removal of any limitations on the ordinary hours of work; 
(b) Remove existing penalty payments for working ordinary hours outside the “traditional award ordinary hours”; 
(c)  Remove limitations on working overtime; 
(d) Remove prescription on start and finish times and the days for ordinary hours; 
(e) Remove prescription on minimum and maximum shift hours; 
(f) Remove prescription of timing and duration of meal breaks; 
(g) Remove prescription for a ‘rostered day off’ system to be worked; 
(h) Allow for agreement to roster variations; 
(i) Provide for an employer to direct when annual leave is taken; 
(j) Removal of provisions requiring third party agreement, consultation or notification; 
(k) Insert facilitative provisions; 
(l) Insert a majority provision; 
(m) Remove all limitations on casual employment (number of hours, duration, frequency, etc); 
(n) Remove all limitations on part-time employment; 
(o) Provide time in lieu and make-up time (by agreement); 
(p) Insert salary packaging (by agreement); 
(q) Provide for negotiated salaries in lieu of other award entitlements; 
(r) Remove prescriptions on frequency and mode of payment; 
(s) Insert stand-down provisions; 
(t) Simplify dispute settlement procedures; 
(u) Remove prescriptions for employee Counselling, suspension warning and dismissal; 
(v) Remove staffing ratios; 
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(w) Insert probation provisions; 
(x) Payment of higher duties to be for hours actually worked; and 
(y) Remove prescriptions for amenities, uniforms, tools, equipment, first aid facilities, protective clothing, etc. 

113 In relation to facilitative provisions the Chamber says that a provision which allows for an employer and employee to agree to 
vary an award provision will enable the purposes set out in s.40B(1)(e) to be achieved.  The type of facilitative provision the 
Chamber proposes, they say, is different to enterprise flexibility clauses typically inserted in awards as part of the structural 
efficiency process.   They say that those clauses are not adequate and are necessarily restrictive as they require the participation 
of unions who are party to the award, and the approval of the Commission by way of an actual variation to the award in respect 
of a particular enterprise.  The Chamber says that experience shows that very few, if any, enterprise flexibility clauses have 
resulted in agreements being submitted to and approved by the Commission.  However, the type of clause proposed by the 
Chamber will enable employers and employees to reach an agreement on matters that have previously been outside the 
capacity of employers and employees to agree upon.  The Chamber does not suggest that a facilitative provision should allow 
employers and employees to reduce ordinary rates of pay, allowances quantum of overtime, penalty rates, or to alter the 
quantum of leave entitlements.  The Chamber says a facilitative provision should deal with matters such as scope of ordinary 
hours of work, part time employment and other matters which relate to the direct interests of particular employees and 
employers within a particular enterprise. 

114 The Chamber says that the Commission has the power to insert facilitative clauses of the type contemplated by the Chamber.  
They say that to the extent that the Full Bench decision of Confederation of Western Australian Industry (Inc) v The West 
Australian Timber Industry Industrial Union of Workers, South West Land Division (1990) 71 WAIG 15 and ALHMWU v 
Ngala Family Resource Centre (1996) 76 WAIG 1658 and Forest Products, Furnishing and allied Industries Industrial Union 
of Workers, WA v Joyce Australia Ltd (1996) 76 WAIG at 2491, expressed views to the contrary, those decisions are plainly 
wrong and should not be followed. 

115 The list of matters that the Chamber says should be addressed under s.40B(1)(e) of the Act are the sort of changes which they 
say, would dramatically improve award provisions.  The Chamber says that to the extent that any limitation on ordinary hours 
of work, it is common sense to conclude that such a limitation will inevitably impose an unnecessary restriction on some 
businesses within that particular industry.  The Chamber says the same applies to prescriptions in awards that provide for 
minimum or maximum length of shifts.  If an award provides, for example, that shifts shall be a minimum of three hours that 
may restrict an individual employer and employee who are prepared to work for only two hours in a particular shift.  The 
Chamber does not see that the removal of a maximum period for a shift would raise any occupational health and safety 
concerns because employers have obligations under the Occupational Safety and Health Act 1984, (“the OSH Act”) which 
prohibit an employer putting in place a shift the length of which makes work dangerous.  The Chamber submission is that this 
is a matter left to the OSH Act and it is unnecessary for an award to deal with such a prescription. 

116 The Chamber says whether in a particular case its list should be relevantly applied to a particular award will depend upon the 
circumstances of the industry and enterprises within it and to deal with each one of these matters in the list might require 
evidence as to how arrangements in an existing award have operated, how they have impacted on efficiency of an enterprises 
or enterprises and what, if any, the impact of any removal of those provisions would have on the balance or fairness to 
employees against the needs and requirements of efficiency for employers.  

Award provisions that are inconsistent with the IR Act and with federal legislation 
117 In relation to s.49H of the Act, (which deals with the right of entry by unions for discussions with employees), it is conceded 

by the Chamber that s.49H (2) specifically contemplates that an award may specify a period of notice that an organisation is 
required to give prior to exercising their right of entry.  The Chamber says that if a period of notice is contained in an award 
the provision should not be removed.  In similar vein the Chamber says that the inclusion of Federal superannuation legislation 
requirements is another matter that should be deleted.   

Structural efficiency, enterprise bargaining initiatives 
118 As to the question raised in the discussion paper whether structural efficiency in enterprise bargaining initiatives should be 

reflected in awards, the Chamber says that s.40A makes specific provision for incorporating by consent the terms of industrial 
agreements into an award.  In the absence of an application under s.40A of the Act the Chamber says that any consideration of 
incorporating enterprise bargaining initiatives under s.40B(1) would require substantial evidence that enterprise bargaining 
provisions are now so widespread across an industry that award provisions could then be said to be obsolete and require 
updating to reflect the new, apparent, standard.  These are matters, the Chamber says, that cannot be entertained lightly and the 
Commission would have to examine the whole of the enterprise bargaining agreement to assess what, if any, trade offs there 
were for the new standard and the Commission should vigorously guard against what the Chamber would describe as “cherry 
picking” of the “good bits” out of an enterprise bargaining agreement without necessarily having regard to other matters in the 
agreement.  The Chamber says that this matter would have to be dealt with on a case by case basis. 

Standard arrangement clause 
119 The Chamber opposes the imposition of a standard arrangement clause.  It says the process of implementing the standard 

arrangement clause would be enormously resource intense process which would serve no practical purpose or benefit to 
employers or employees. 

Methods of Calculating Allowances 
120 Another matter that arises in the discussion paper is the proposition that awards should have inserted into them formulae for 

the calculation of allowances or calculations of the way in which wage increases are to be applied and matters of that kind.  
The Chamber says that they are not s.40B(1) matters, in particular, it is not appropriate for an award to reflect the methodology 
for the calculation of increases or variations to an award. 

Scope clauses 
121 The Chamber also submits that there is no mandate in s.40B for the Commission to vary the scope, respondency or application 

of awards. 
The Shop, Distributors and Allied Employees’ Association of Western Australia Submissions 
122 The Shop, Distributors and Allied Employees’ Association of WA (“the SDA”) says that at the urging of the Commission, it 

gave the Commission an undertaking that it would seek to modernise the Shop and Warehouse (Wholesale and Retail 
Establishments) Award.  The SDA filed Application 926 of 2003 in which it proposes to amend the Award.  That application is 
not part of the proceedings before this Commission in Court Session. 
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Minimum wage rates in awards–s.40B(1)(a) 
123 In respect of s.40B(1)(a) the SDA says that the wages and allowances in the Shop and Warehouse (Wholesale and Retail 

Establishments) Award have been updated at regular intervals as are all the awards of the SDA.  Consequently s.40B(1)(a) is 
not an issue between the award parties. 

Award conditions less favourable than minimum conditions-s.40B(1)(b) 
124 In respect of s.40B(1)(b) of the Act the SDA says the Shop and Warehouse (Wholesale and Retail Establishments) Award in 

almost all respects contains conditions which are superior to the minimum conditions in the MCE Act.  The SDA says that it 
has taken steps to amend the Shop and Warehouse (Wholesale and Retail Establishments) Award to comply with the MCE Act 
and it was not a difficult exercise to do so.  It is contended by the SDA that the suggestion by the Chamber and AMMA to 
delete provisions would have the effect of creating “blanks” in the award which would cause as many drafting problems as an 
attempt to reflect the minimum conditions of employment requirements into the Act.  The SDA says that “the troops on the 
ground” expect to be able to pick up an award and have a reasonable chance of understanding what their wages and working 
conditions might be.  They should be able to either read exactly what those conditions are or at least be referred through an 
editorial comment to a source where they can determine what their conditions are.  To that end, the SDA proposes to amend 
the Shop and Warehouse (Wholesale and Retail Establishments) Award to explain precisely how the wages and allowances are 
varied and the precedents for them.  For example they propose, in relation to the motor vehicle allowance, to set out the nexus 
to the Metal Trades (General) Award.  Other allowances are varied by the Perth consumer price index from time to time and 
that should be clearly explained in the award. 

Unlawful discrimination-s.40B(1)(c) 
125 In respect of s.40B(1)(c) the SDA says that awards should not contain discriminatory provisions.   

Obsolete and provisions that need to be updated-s.40B(1)(d) 
126 As to s.40B(1)(d) the requirement that an award should not contain conditions that are obsolete or need updating raises a large 

problem for the Shop and Warehouse (Wholesale and Retail Establishments) Award.  This is substantially because of the 
definition of “shops” in the award.  The SDA, in application 926 of 2003, does not propose to amend the definition of “shops” 
because trading hour’s legislation was possibly going to be considered by Parliament, which would require an amendment of 
the Shop and Warehouse (Wholesale and Retail Establishments) Award.  However, the SDA concedes that the definition of 
“shops” should be updated.  The other matter which is of great concern to the SDA is the respondency list.  It was drawn up in 
1976 so it is almost 30 years out of date.  Since that time, a number of industries, such as the animal skin industry, no longer 
operate and there are other industries which have been created, such as video shops and mobile telephone shops which are not 
covered by the award.  The SDA favours re-defining the scope of the Shop and Warehouse (Wholesale and Retail 
Establishments) Award so as to define the scope by the callings set out in the award within the State of Western Australia, 
whereby types of shops or occupations which are covered by other awards of this Commission could be listed as exemptions.  
Alternatively, towns or places could be excluded.   

Efficient organisation and performance of work-s.40B(1)(e) 
127 In relation to s.40B(1)(e) of the Act the SDA says that this subsection is aimed at restrictive work practices rather than a review 

of unit labour costs.  They conceded there are some restrictive work practices in the award, such as the fixing of the ratio of 
juniors to seniors but say there is a good reason to do so.  Further, where businesses are restricted to only opening on certain 
days of the week, the SDA says that these restrictions are not restrictive work practices.  There is not necessarily a link 
between the efficiency and organisation and performance of work to penalty rates.  The SDA says that if a particular employer 
or industry is of the view that the Shop and Warehouse (Wholesale and Retail Establishments) Award is restrictive for their 
needs, they should approach the SDA and ask them to do something about it by entering into an enterprise bargaining 
agreement or Australian Workplace Agreements.  The SDA says that there are plenty of flexible options.  It is their view that 
the award updating process is not a difficult process if parties to an award come along in a spirit of updating an award and not 
in the spirit of trying to defeat awards and promoting other industrial instruments. 

Standard arrangement clause 
128 The SDA says that it is in favour of the standard arrangement clause which has been proposed by the Registrar.  The SDA does 

not see this as a difficult exercise but only a “cutting and pasting” exercise that is only complicated in its “cutting and pasting”. 
129 The SDA says that the Commission in Court Session should be mindful of the type of employees who are covered by the Shop 

and Warehouse (Wholesale and Retail Establishments) Award when it considers amending the award.  It says that the majority 
of members of the SDA are female.  Many of them are young and many of them are in older age groups.  They are the typical 
sort of employees who work in retail establishments who are not in a position to bargain with their employer in respect of their 
wages and working conditions. 

The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers – Western Australian 
Branch Submissions. 
130 The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers – Western Australian Branch 

(“the AFMEPKIU”) informed the Commission that it agreed with the submissions made by the Council.  The view of the 
AFMEPKIU is that s.40B(1)(a), (b) and (c) are simple and easy to address.  The purpose of those subsections is to provide for 
updating awards and is not to provide for an exercise of stripping back awards.   

131 In respect to s.40B(1)(d) the AFMEPKIU’s view is that it is the Commission’s task to ensure that an award does not contain 
provisions that are obsolete or need updating.  It says a provision of an award is not made obsolete by the fact that it is dealt 
with by statute.  However, a provision in an award is made obsolete if it is no longer practical, or no longer serves any real 
purpose.  It is contended that s.40B(1)(d) should be read narrowly to ensure that awards meet appropriate standards and to 
ensure that awards do not contain provisions that are not applicable or no longer necessary. 

132 In relation to s.40B(1)(e) the AFMEPKIU says that this subsection also needs to be read narrowly, and should not be construed 
as an invitation to employers to strip back provisions in awards.  It says that sub section (1)(e) is to ensure that where structural 
changes take place within an industry, the award itself, shall be appropriately structured to ensure that it efficiently recognises 
those structural changes and to ensure the award reflects those issues.  The AFMEPKIU says that if employers want flexibility 
inside their workshops there are a number of avenues open to them, including using structural efficiency clauses in awards and 
entering into enterprise agreements.  The AFMEPKIU says that in their experience a vast majority of employers are happy to 
abide by award conditions and have done so for a considerable amount of time, while still maintaining efficient businesses that 
meet their needs and the needs of the employees. 
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The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch Submissions 
Role of Awards 

133 The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch (“the ALHMWU”) also 
informed the Commission that it agrees with the submissions made by the Council.  The ALHMWU is party to two awards in 
these proceedings, the Children’s Services (Private) Award and the Cleaners’ and Caretakers’ Award.  It represents two very 
different industries and two very different enterprises within those industries.   

134 The child care industry relies quite heavily on the award but it also has Federal awards that apply to some of the enterprises 
within the child care industry.  The ALHMWU says that the process before the Commission in s.40B of the Act is not an 
award simplification process.  Although it says that it doesn’t mean the Commission cannot consider some of the arguments 
that might occur in an award simplification process under the WR Act.  In particular, it has been held by the Australian 
Industrial Relations Commission that penalty rates do not restrict or hinder productivity and that such rates should continue in 
the hospitality industry.  The ALHMWU says that the Commission should consider the objects of the Act, in particular, 
sections 6 (ca) and (d).  The ALHMWU maintains that any assessment of s.40B(1) needs to recognise the role of awards as 
comprehensive documents in establishing wages and conditions of employment.  Object 6(d), provides for observance and 
enforcement of agreements and awards made for the prevention and settlement of industrial disputes.  The ALHMWU 
maintains that the plain meaning of “observance” is the act of observing, that is, seeing something before you, and this is what 
awards are for.  ALHMWU members and employers, observe the provisions of an award because they see it.  Consequently, 
the ALHMWU argues that to provide for observance it is necessary to maintain awards that are as comprehensive as possible.  
They agree with the Council submissions that the Commission must act according to equity, good conscience and the 
substantial merits of the case in determining the limits of how comprehensive an award can or should be. 

135 The ALHMWU submits that an award should be comprehensive enough so that people can observe what their day to day roles 
and conditions of employment are.  When employers sit down and draft an offer of employment, they should be able to simply 
state “you’ll be employed under the terms and conditions as set out in the Children’s Services (Private) Award” so employers 
and employees can read the award and ascertain all of their employment conditions.  It is not appropriate that for an 
employment contract to say “your terms and conditions of employment are also those implied by the MCE Act”. 

Whether power under s.40B discretionary and s.40B(1)(e) 
136 The ALHMWU contends that s.40B(1) of the Act confers a discretion on the Commission.  It also says that awards should 

reflect statutory conditions which include statutory obligations under the WR Act.  The ALHMWU agrees with the 
submissions made on behalf of the Minister and the Council that the provisions of s.40B(1)(e) should primarily be left to the 
award parties to put forward award amendments. 

Unlawful discrimination-s.40B(1)(c) 
137 The ALHMWU does not disagree with the proposition that pay equity is not a matter that can be appropriately dealt with under 

s.40B(1)(c) of the Act.  They maintain that one consideration the Commission should have regard to under s.40B(1)(c) is that 
fair wages and conditions of employment should take into account is that beneficial legislation is created under the EO Act.  
They also say the Commission should not limit it’s evaluation of award provisions to direct discrimination but should review 
awards for both direct and indirect discrimination.  The ALHMWU says that direct discrimination is relatively easy to identify, 
but that indirect discrimination is not as it occurs where the same rules apply to everyone, but in doing so certain groups are 
disproportionately disadvantaged.  The ALHMWU says a common form of indirect discrimination arises where part time 
employees are required to work beyond full time hours before they accrue an entitlement to overtime.  Further, that 
classification structures based on years of service indirectly discriminate against part time workers, where the requirements do 
not enable proportional access or progression for part time workers.  The ALHMWU says that the Commission should insert a 
model anti-discrimination clause in all awards as this would ensure that employers are aware of what is required in order to 
observe awards and responsibilities under the EO Act. 

Obsolete and provisions that need to be updated-s.40B(1)(d) 
138 To vary an award to include MCE Act conditions the ALHMWU argues that this can be carried out under s.40B(1)(d).  They 

say that if the minimum conditions are not included in an award and an employer is prosecuted for breach of an award for an 
implied condition, where the award did not expressly reflect those conditions the employer may have, in good faith, relied 
upon the award as a comprehensive document.  The ALHMWU says that it has come to their attention that some employers are 
not paying their employees, or providing them with conditions of employment that satisfy the minimum conditions because of 
their lack of knowledge of the MCE Act rather than a deliberate intention to ignore those conditions. 

139 The ALHMWU sees that the updating of statutory provisions, including the WR Act and the MCE Act should be carried out 
under s.40B(1)(d) and that an exercise such as updating parental leave clauses is not a difficult task, nor is updating 
superannuation and time and wages records clauses.  The ALHMWU also argues that where wages do not reflect industry 
standards or trade provision equivalents they should be updated pursuant to s.40B(1)(d).  In particular, under the Cleaners and 
Caretakers Award, the ALHMWU says that whilst the contract cleaning companies pay their cleaners a “trade rate equivalent”, 
those directly employed are disadvantaged by the terms of the award as they are paid less.   

Efficient organisation and performance of work-s.40B(1)(e) 
140 In relation to s.40B(1)(e) the ALHMWU agrees with the Council’s submission that a primary requirement under this 

subsection is to achieve a consolidated and up to date award document that should be reliant on the award parties’ negotiations 
in reaching agreement or arbitrating issues in dispute whereby each party’s case is supported by evidence.  The ALHMWU is 
opposed to facilitative clauses proposed by the Chamber as its members are not in a power relationship with their employers to 
enter into a genuine agreement, or genuinely consent to some aspects of a facilitative clause.  The ALHMWU maintains it will 
always be the parties to awards that are best placed to assess the requirements of an industry and that facilitative clauses which 
enable employers and employees to contract out of an award provision is not a mater that can be dealt with under s.40B.  The 
decision of the Industrial Appeal Court in Ngala Family Resources Centre v ALHMWU (1996) 77 WAIG 2551 should be 
applied by this Commission in Court Session. 

141 In relation to other matters that arise under s.40B(1)(e) the ALHMWU is of the view that this provision can be invoked to 
review groups of awards.  In particular, the ALHMWU says that it has three State child care awards because there used to be 
three funding models in place, whereas the child care industry funding models have changed.  What should be investigated 
under s.40B(1)(e) is whether the Children’s Services (Private) Award should be amalgamated with the Children’s Services 
(Consent) Award and the Children’s Services (Subsidised Centre) Award. 
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142 As to the Cleaners and Caretakers Award there is also a Cleaners and Caretakers (Car and Caravan Parks) Award 1975 which 
potentially causes confusion in the cleaning industry.  The question is whether these two awards meet the needs of enterprises 
and can they be brought together.  

Test Case Standards 
143 As to other issues raised in the Commission’s discussion paper they support the Council’s submission in relation to these 

matters.  In addition, the ALHMWU says that changes to shift penalties would require supporting evidence and argument prior 
to any diminution to those conditions.  The ALHMWU maintains that redundancy is a community standard and should be 
contained in all comprehensive awards.  However, for the purposes of these proceedings the ALHMWU does not pursue the 
inclusion of a redundancy clause in the Cleaners and Caretakers Award.  They reserve the right to argue that the new Federal 
test case may fall within s.40B(1)(d) of the Act in relation to the redundancy provision of the Child Care Services (Private) 
Award. 

Scope clauses 
144 As to amending the scope of awards to named classifications of employees in industries, rather than defining an industry by a 

list of respondents, the ALHMWU says that common rule awards provide safety nets and no disadvantage tests, so it is 
imperative that the scope and area of awards be as clear, comprehensive and up to date as possible.  The ALHMWU says that 
if there is a need to change the scope of awards that this would have to be implemented through an application made under s.40 
of the Act. 

Standard arrangement clause 
145 As to implementation of the standard arrangement clause, the ALHMWU has the view that this task requires a lot of work for 

little benefit.  But if the Registrar’s Standard Arrangement clause is adopted by the Commission in Court Session it should be 
implemented at the end of the review process when all amendments have been either agreed to or arbitrated. 

Submissions on behalf of Members of the Chamber who are employers affected by the Cleaners’ and Caretakers’ Award, 
Cleaners, Contract Cleaners Award 1986, and the Contract Cleaners (Ministry of Education) Award 1990 and the Bakers’ 
(Metropolitan) Award 1987, and Pastry Cooks’ Award 1981 
146 The employers affected by the Cleaners & Caretakers’ Award made the following submissions. 

Minimum wage rates in awards–s.40B(1)(a) 
(a) In relation to s.40B(1)(a) these employers say the awards do not contain any wages that are less than the 

minimum award wages ordered by the Commission under s .51 of the Act.   
Award conditions less favourable than minimum conditions-s.40B(1)(b) 

(b) As to s.40B(1)(b) it is the view of these employers that the MCE Act provisions should not be incorporated into 
the award in any shape or form.  It is also the view of these employers that provisions in the award which 
provide less favourable conditions to those provided for in the MCE Act should be removed.  However, the 
employers say there is merit in inserting a reference to the MCE Act in awards where any provision has been 
removed.  For example, clause 12(1)(b) of the Cleaners and Caretakers Award provides that the entitlement to 
payment of sick leave accrues at the rate of one sixth of a week for each completed week of service with the 
employer, should be removed and a reference should be made in its place that the accrual of sick leave is 
governed by the provisions of the MCE Act. 

Unlawful discrimination-s.40B(1)(c) 
(c) In relation to s.40B(1)(c) of the Act these employers support the agreed position that pay equity is not a matter 

appropriately dealt with under subsection (1)(c) and that provisions that are clearly discriminatory should be 
amended.  Gender neutral language should be varied and where the award creates work practices that are clearly 
discriminatory the award should be amended.  Matters of indirect discrimination should not be the subject of an 
independent exploration of this Commission.  Should any award party be of the view that any provisions of the 
award are indirectly discriminatory then that particular award party can bring the issue to the attention of the 
Commission.  These employers say that employees should not be able to dictate to the employer the hours they 
can work because of their family responsibilities, devoid of the operational requirements of the employer.   

Obsolete and provisions that need to be updated-s.40B(1)(d) and efficient organisation and performance of work-s.40B(1)(e) 
(d) In relation to s.40B(1)(d) and (e) these employers agree with the agreed position and say that obviously obsolete 

areas of the award need updating and should be the subject of this Commission’s consideration.  However, there 
may be issues which employers may wish to raise on an industry and/or enterprise basis in relation to provisions 
that they see as being either obsolete or need of updating, or should be included to make the award consistent 
with the facilitation of the efficient organisation and performance of work in accordance to the needs of industry 
and enterprise within it, balanced with fairness to the employers in the industry and enterprises.  The employers 
say that examples of such areas include the ability to work ordinary hours on every day of the week.   In 
addition, starting and finishing times of ordinary hours should be reviewed given the changed nature of working 
hours.  The views of the employers are that the spread of hours should more appropriately be from 5.00am to 
8.00pm.   Another area which employers feel that changes to the award should occur relate to facilitative 
provisions.  In particular there should be the ability for employers and employees to utilise make up time.  This 
would mean that an employee who cannot attend the site to work ordinary hours when they are rostered to work 
because of personal or other circumstances, could by agreement make up those ordinary hours at times which 
may or may not otherwise attract penalties and loadings under the award, but would still be paid at ordinary 
hours.  That is, an employee by agreement, could seek to vary their rostered hours to suit their convenience 
providing it does not bring an additional cost burden to the employer. 

(e) Another matter that the employer parties to the Cleaners & Caretakers Award think should be raised is that 
employees should be required to give the same notice periods to employers (based on their length of service), as 
employers are required to give to employees.  The employers believe that the best way to progress the 
aforementioned issues in 146 (d) to (e) of these reasons is for them to make an application through the 
Commission through s.40 of the Act. 
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Standard arrangement clause 
(f) Further, that they are in favour of a standard arrangement clause and formatting of awards as they deal with 

numerous awards.  They are of the view that it would be of assistance to be able to pick up any award and know 
roughly, where they can find all the leave provisions, the hour’s provisions or the overtime provisions. 

147 The employers who are affected by the Cleaners Contract, Contract Cleaners  Award 1986 and the Contract Cleaners (Ministry 
of Education) Award 1990 made the following submissions: 

Section 40B(1)(a),(b) and (c) 
(a) These employers make the same submissions about s.40B(1)(a)(b) and (c) as the employers who are affected by 

the Cleaners and Caretakers Award.  In relation to rostering to embrace family responsibilities their view is that 
employees should not be able to dictate hours that they require work.  The business needs of an employer are 
paramount and that if, within those business needs, an employee’s needs can be factored in without much of a 
problem, then so be it. 

Obsolete and provisions that need to be updated-s.40B(1)(d), efficient organisation and performance of work-s.40B(1)(e) and 
facilitative provisions 

(b) In relation to s.40B(1)(d) and (e) they agree with the agreed position that obviously outdated and obsolete 
provisions need to be updated (and this is an exercise that can be conducted by the staff of the Commission).  
However, it is for the award parties to raise any specific issues for the Commission’s determination.  Some areas 
that these employers see falling within s.s.40B (1)(d) and (e) are matters like the spread of hours, which in their 
opinion should be expanded because of the change in the nature of work patterns, flexitime, job sharing and the 
reduced significance of working hours outside of Monday to Friday.  Another area they see could be updated or 
could facilitate the efficient organisation or performance of work is the removal of the two hour minimum 
requirement for payment for part time and casual employees.  In their industry if a small client only has a half 
hour, or hour job which would take less than two hours to clean, the choice for contract cleaners is to either 
reject the contract or make up some kind of running shift whereby an employee has to move between jobs on 
one shift.  The employers say this is very difficult to organise.  Further, this is an area where facilitative 
provisions could be utilised if the general removal of the two hour minimum is not sanctioned by the 
Commission. 

(c) The employers would like to see facilitative provisions inserted into the awards to promote the efficient 
organisation and performance of work according to their needs, balanced with fairness to employees.  In 
particular, they embrace the concept of make up time and being able to reach agreements with the employees to 
suit both the employees’ needs and those of the organisation at any particular point in time.  These employers 
believe that the best way for them to progress these issues is for them to make application to the Commission 
under s.40 of the Act. 

Test Case Standards 
(d) In relation to reasonable overtime, they say the key to the issue whether an employee should have the right to 

refuse unreasonable overtime is that an employer is not able to require an employee to work unreasonable 
overtime and therefore an employee is able to refuse unreasonable overtime. 

(e) In relation to shift penalties, the employers consider that while shift penalties are relevant the loadings that are 
currently applicable are too high and need to be reviewed.   

(f) In relation to redundancy clauses neither of these awards contains redundancy clauses.  It is contended the 
nature of the contract cleaning industry is that contracts change on a regular basis and it has long been the view 
in the industry that a change of contract that happens on a regular basis does not constitute a redundancy 
situation because it forms part of the ordinary and customary turnover of labour. 

Standard arrangement clause 
(g) In relation to a standard arrangement clause, these employers have a neutral view. They recognise that in 

dealing with a number of awards a standard arrangement clause may assist in reading and interpreting an award. 
148 The employers affected by the Bakers (Metropolitan) Award 1987 and the Pastry Cooks’ Award 1981 made the following 

submissions:  
Section 40B(1)(a),(b) and (c) 

(a) These employers make the same submissions in respect of s.40B(1)(a)(b) and (c) as the employers affected by 
the Cleaners and Caretakers Award 1969.  They also have the same view as the Contract Cleaners employers 
with respect to rostering to embrace family responsibilities.   

Obsolete and provisions that need to be updated-s.40B(1)(d) and efficient organisation and performance of work-s.40B(1)(e) and 
facilitative provisions 

(b) In relation to s.40B(1)(d) and (e) they also take the same view as the employers affected by the Cleaners, 
Contract Cleaners Award 1986 and the Contract Cleaners (Ministry of Education) Award 1990 in terms of 
updating an award and ensuring the award is consistent with the facilitation and efficient organisation and 
performance of work.  These employers, too, would like to see facilitative provisions inserted into the awards to 
promote the efficient organisation and performance of work according to the needs, balance and fairness to 
employees.  They also embrace the concept of “make up time” and being able to reach agreement with the 
employees to suit both the employees’ needs and the enterprise at any particular point in time.  

Role of Awards 
(c) These awards were written at a time when bread was plain, square and sliced, pastry had rosettes on it, a baker 

was a baker and a pastry cook was a pastry cook.  New technology and new ingredients have revolutionised 
production and production skills to a point where hot bread and pastry production is effectively 24 hours per 
day, 7 days a week and the traditional trades of the baker and pastry cook have merged to become one trade.  
Accordingly, employers say that the two awards and the Bakers (Country) Award No 18 of 1977 should be 
merged into one award in a revised classification structure.  They also say that the spread of hours and shift 
penalty rates need updating.  The ratio of apprentices, juniors and assistants to trade persons are acronystic and 
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the need for them is questionable.  In addition, employers see the limitation on the use of casuals to four weeks 
to be restrictive and that arguably through facilitative provisions employees should have the right to work as a 
casual for longer than four weeks if they agree to.  Employers believe that the best way for them to progress 
these issues is for them to make an application to the Commission under s.40 of the Act. 

Test Case Standards 
(d) In relation to the specific discussion paper questions, these employers also make the same comments in relation 

to the working of reasonable overtime and the employers affected by the Cleaners, Contract Cleaners Award 
1986 and the Contract Cleaners (Ministry of Education) Award 1990.  As to redundancy provisions, these 
employers agree with the agreed position. 

Standard arrangement clause 
(e) In relation to a standard arrangement clause they are of the view that it is a useful concept as it makes reading a 

number of awards easier as the reader will know relatively where to go in each of the awards to find similar 
types of provisions.     

Submissions made on behalf Employers bound by the Metal Trades (General) Award 1966.  
Role of the Commission 

149 Employers bound by the Metal Trades (General) Award endorse and generally adopt all of the submissions put by the Chamber 
in its capacity as the Chamber in this matter. In particular these employers say that emphasis should be on the requirement for 
the Commission to put forward proposals under s.40B(1)(e).  Whilst the Act clearly contemplates the capacity for award 
parties to make application to vary an award under s.40B(5), this does not relieve the Commission from its duty to act and 
enable it to leave the matters that arise under s.40B(1)(e) to the award parties.  Whilst the Commission should properly make a 
decision as to what variations of an award it will make, based on the views of a party, it is contended that the Commission is 
obliged to put forward proposals under s.40B(1)(e) in the same fashion as it is required to do so under s.40B(1)(a) to (d). 

Award conditions less favourable than minimum conditions-s.40B(1)(b) 
150 In relation to s.40B(1)(b) these employers say that all award provisions that provide lesser benefits than those contained in the 

MCE Act should be deleted and it is unnecessary to repeat or replace those provisions with those contained in the MCE Act.  
The concept of an award simply referring to another document for details of a condition is not foreign to this Commission in 
current awards.  A typical example is the long service leave provisions which refer to the Long Service Leave General Order.  
A reference in an award that the MCE Act should be referred to for other conditions may be supported.  It is contended that if 
award provisions are deleted and inserted in their stead the MCE Act provisions, this may have the consequence of going 
further than the purpose prescribed by s.40B(1)(b).  An example is the proposition to delete the requirement for a medical 
certificate to be presented in order to obtain payment for sick leave.  This may well remain an appropriate test for a reasonable 
person in many circumstances.  However, the award condition is still valid in the circumstances of an employee claiming sick 
leave from leave accrued pursuant to the award, from previous years’ service.  Leave accrued pursuant to the MCE Act, not 
used, does not accumulate from year to year as it does under many awards.  To remove that condition from the award would be 
to go beyond s.40B(1)(b) as the requirement for a medical certificate remains valid for leave which is provided as a benefit in 
addition to the MCE Act provision. 

Unlawful discrimination-s.40B(1)(c) 
151 In relation to s.40B(1)(c) the employers bound by the Metal Trades (General) Award say that the Commission should not enter 

into an exercise of “second guessing” the Equal Opportunity Commission on issues of indirect discrimination.  They contend a 
model anti-discrimination clause as described in the discussion paper would not prevent discrimination in any sense and is 
beyond the scope of s.40B(1)(c).  Accordingly, insertion of such a clause is not supported  The employers say that in 
discussions with the AFMEPKIU and the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing, and 
Allied Workers’ Union of Australia, Engineering and Electrical Division, WA Branch (“the CEEIPU”), they agreed that an 
anti-discrimination clause not be inserted into the Metal Trades (General) Award.  In relation to rostering of employees to 
accommodate family responsibilities, the agreed  position is agreed to by these employers.   

Efficient organisation and performance of work-s.40B(1)(e) 
152 There is no meeting of minds between the unions and the employers in relation to flexible hour’s arrangements, the removal of 

limits on the working of ordinary hours or whether shift penalties should be moved.   
Test Case Standards 

153 In respect to the reasonable overtime, it was agreed with the AFMEPKIU and CEEIPU that the Metal Trades (General) Award 
adequately deals with the right to refuse working unreasonable overtime.   

154 There is no meeting of minds between the unions and the employers in relation to flexible hour’s arrangements, the removal of 
limits on the working of ordinary hours or whether shift penalties should be moved.   

Standard arrangement clause 
155 In relation to a standard arrangement clause, the employers say that they discussed this with the AFMEPKIU and CEEIPU and 

the parties agree that there is no need to implement a standard arrangement clause.  The employers say the implementation of a 
standard arrangement clause is generally seen as an unwarranted use of resources and does not come within any head of power 
in s.40B(1). 

Structural efficiency, enterprise bargaining initiatives 
156 In relation to structural efficiency and the adoption of enterprise bargaining agreements, the employers bound by the Metal 

Trades (General) Award say that these matters are s.40A matters and should not be dealt with under s.40B. 
Submissions made on behalf of Employers bound by the provisions of the Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977. 
157 Employers bound by this award advised the Commission in Court Session that they adopt the submissions made on behalf of 

the Chamber in the capacity of the Chamber. 
158 In relation s.40B(1)(c)(d) and (e) these employers say that these are matters which should be dealt with by the award parties 

and not on an “all awards” basis.  These employers have met with the SDA to discuss the modernisation of the award and they 
are in the process of meeting with the Retail Council and consulting within the retail industry and are to receive further 
instructions regarding those parts of the award the employers consider fall within s.40B(1). 
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Submissions made on behalf of Employers bound by the provisions of the Children’s Services (Private) Award. 
Whether power under s.40B mandatory and role of the Commission 

159 It is contended that the provisions in s.40B of the Act are mandatory, that is where the Commission identifies that an award 
provision contains objectionable provisions it must move to vary the award and remove those provisions.  The Commission, in 
relation to each subparagraph of s.40B(1) is directed “to ensure that” the objectionable provisions are removed.  If the word 
“may” were to be treated as discretionary, it would mean that the Commission could do nothing and the express and apparent 
purposes of the section would be defeated.  This submission is supported by s.6(af) of the Act which provides that it is an 
object “to facilitate the efficient organisation and performance of work according to the needs of an industry and enterprises 
within it, balanced with fairness to the employees in the industry and enterprises”  (see also s.26(1)(d)(vi)).  These employers 
say that object s.6(af) would be defeated if the Commission could treat s.40B of the Act as discretionary.   

Minimum wage rates in awards–s.40B(1)(a) 
160 In relation to s.40B(1)(a) of the Act, the agreed position is agreed by these employers.  The Children’s Services (Private) 

Award currently provides for all State wage increases.   Accordingly, s.40B(1)(a) has no application at this particular point in 
time.   

Award conditions less favourable than minimum conditions-s.40B(1)(b) 
161 In relation to s.40B(1)(b) they object to repeating provisions from the MCE Act in the award.  Such a process, they say, would 

result in operational difficulties for employers in the industry.  For example, the MCE Act provisions relating to absence due to 
illness do not require an employee to notify the employer of their absence from duty is subject to Regulation 30 of the 
Community Services (Child Care) Regulations 1988 which requires employers to provide minimum staffing ratios each shift.  
Consequently, employers are reliant upon minimum staffing requirements and the current award provision that requires 
employees to notify them of their absence from duty for paid sick leave in order to engage temporary staff to meet the 
minimum staffing requirements.  Relieving employees of such an obligation would result in employers unavoidably breaching 
the child care regulations if an employee is absent from duty and elects not to notify the employer of their absence.  Employers 
say that where award provisions are removed because they are less favourable than the MCE Act, a reference could be made in 
the award to the relevant MCE Act provision, to ensure that award respondents are aware of their full rights and obligations.  
This will assist with compliance with s.40B(1)(b), whilst avoiding unintended consequences or operational difficulties arising 
from a simple repetition of MCE Act provisions. 

Unlawful discrimination-s.40B(1)(c) 
162 In relation to s.40B(1)(c) of the Act these employers adopt the agreed position.  The suggestion that the Commission Registry 

prepare a schedule of obviously discriminatory provisions is supported.  Where an award party believes that a provision is 
directly or indirectly discriminatory, then it is open to that award party to bring the issue to the attention of the Commission.  
These employers submit that this area should not be independently explored by the Commission. 

Obsolete and provisions that need to be updated-s.40B(1)(d) 
163 In relation to s.40B(1)(d) the suggestion that the Registry prepare schedules of obviously obsolete provisions, is also 

supported.  However, matters of substance will arise for the award parties and it is submitted that identification of award 
specific outdated or obsolete provisions is not a matter the Commission should endeavour to deal with independently. 

Efficient organisation and performance of work-s.40B(1)(e) and facilitative provisions 
164 In relation to s.40B(1)(e) of the Act, this sub section deals with matters which these employers say are best dealt with by the 

award parties.  These employers also support a facilitative provision being inserted into awards, as proposed by the Chamber.   
165 In relation to the specific issues raised in the discussion paper, the submissions made on behalf of the Chamber in its capacity 

as the Chamber are endorsed and adopted by these employers. 
Submissions on behalf of employers who are bound by the Clerks’, (Commercial, Social and Professional Services) Award 
and the Clerks (Wholesale and Retail Establishments) Award. 

Role of the Commission under s.40B(1) 
166 The employers bound by these awards say that whilst it may be possible, as part of these proceedings, to address broad 

questions as to the meaning affect of s.40B(1)(a) and (b) of the Act it would be inappropriate to examine the majority of the 
other issues raised in the discussion paper on the basis of “one size fits all” for all awards.  In particular, when regard is had to 
s.40B(1)(c),(d) and (e), and the specific questions raised in the discussion paper, those issues, in most cases, should be 
addressed at the enterprise level or at the very highest at the industry level.  

Unlawful discrimination-s.40B(1)(c) 
167 In relation to 40B(1)(c) these employers submit that the Commission should restrict their enquiry into to issues that are viewed 

as directly discriminatory and that discrimination should be examined having regard to the intention of the particular clause in 
question and the specific circumstances of the industry to which the clause relates. 

Efficient organisation and performance of work-s.40B(1)(e) 
168 In relation to s.40B(1)(e) when read with s.6(af), an award review must be dealt with having regard to the needs of specific 

industries and those enterprises within it, which may result in variations to specific awards, but in doing so should not result in 
any benchmark or justifications for inclusion in other awards.   

Submissions made on behalf of Employers bound by the Hospital Salaried Officers (Nursing Homes) Award 1976, Enrolled 
Nurses and Nursing Assistants (Private) Award No 8 of 1978, Hospital Salaried Officers (Private Hospitals) Award 1980, 
Aged and Disabled Persons Hostels Award 1987, Hospital Salaried Officers (Silver Chain) Award 1980 and the Private 
Hospital Employees’ Award 1972. 
169 The Employers bound by these awards say that there are matters of general application to all awards which can be determined 

by the Commission under s.40B(1)(a) and (b).  However, in respect of s.40B(1)(c)(d) and (e) they say it is very important that 
the award parties be involved in the process of debate over any changes might be to particular awards.   

170 In relation to the hospital and aged care industry these employers say that they are predominantly regulated by Federal awards 
and instruments and through the award simplification process under item 51 of the Workplace Relations and Other Legislation 
Act 1996 and section 89 of the WR Act, all of the Federal awards have undergone a lengthy and exhaustive award 
simplification process.  These say that the Federal awards cover the majority of employees in relevant areas.  Consequently 
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Federal awards should be used as a model for modernisation of the equivalent State awards as it would not be desirable for the 
industry to apply different outcomes between State and Federal awards. 

CICS Conclusions 
Section 40B(1) mandatory 

171 The weight of the authority is that where there is a power  conferred upon a court to exercise jurisdiction, that power must be 
exercised even though expressed in discretionary terms (see Pearce and Geddes “Statutory Interpretation in Australia” (5th ed.) 
at 11.9 and the cases cited therein).  When this principle is applied to s.40B(1) it is our view that this provision is mandatory, in 
that once the preconditions in subparagraphs (a) to (e) for the exercise of the power are met, the power must be exercised by 
the Commission. 

172 It is clear from the opening words of s.40B(1) that the Commission has had conferred upon it wide powers to amend.  These 
powers can be exercised at anytime and more than once in relation to any award.  Section 40B(1)(a) does not simply provide 
that the Commission at any time may vary an award to ensure that the award does not contain wages that are less than the 
minimum award wage as ordered by the Commission under section 51.  The power to amend under each subparagraph of 
s.40B(1) is wide as the opening words provide that the Commission may vary an award “for any one or more of the following 
purposes…”  Consequently, providing the Commission by order, varies an award for one or more of the purposes set out in (a) 
to (e) of s.40B(1) the Commission acts within power. 

173 The Macquarie Dictionary defines “purpose” to mean: 
“Purpose – noun 1. the object for which anything exists or is done, made, used, etc. 2. an intended or desired result; end or 
aim.  3. intention or determination. 4. that which one puts before oneself as something to be done or accomplished.  5. the 
subject in hand; the point at issue: to the purpose.  6. practical result, effect, or advantage: to good purpose. 
verb (t) (purposed; purposing) 7. to put before oneself as something to be done or accomplished; propose.  8. to determine 
on the performance of; design; intend.” 

174 Accordingly, providing that the Commission varies an award under s.40B(1) for the objects to be attained under s.40B(1)(a) to 
(e) the Commission acts within power. 

Role of the Commission under s.40B(1) 
175 As set out below the role of the Commission in relation to a review of an award under s.40B(1)(a) and (b) is relatively 

straightforward.  Having regard to its own knowledge of awards the Commission can, by reading an award, ascertain prima 
facie whether an award needs to be varied for the purposes set out in subsections (a) and (b) of s.40B(1).  However as to 
s.40B(1)(b) the condition precedent to varying the award under that subsection is that there must be a provision in the award 
that is less favourable than a minimum condition.  Section 40B(1)(b) on its own does not entitle the Commission to insert a 
provision in an award when there is no clause in the award that deals with the same subject matter as the minimum condition. 

176 The same can be said in relation to varying an award to remove provisions that unlawfully directly discriminate in work under 
the EO Act under s.40B(1)(c).  Ascertaining whether an award provision indirectly discriminates is a more difficult task and 
without a matter being brought before the Commission by an award party or a person with a sufficient interest in the matter the 
Commission may find it difficult if not impossible to ascertain whether an award provision is capable of unlawfully indirectly 
discriminating against an employee or group of employees on the grounds of work.  The Commission as a body exercises 
judicial power.  It also has an important role in conciliation and arbitration.  The Commission in Court Session is mindful of its 
duties under s.40B(1)(c) and must act when circumstances arise for the exercise of its power, that is the preconditions prescribe 
the circumstances.  Where an award provision unlawfully discriminates against an employee on grounds of work the 
Commission may vary the award provision.    

177 This Commission in Court Session agrees with the Chamber that it has no power under s.40B(1) to issue “guidelines”.  
However, we consider it appropriate to issue this statement as a guide to the approach to be followed when considering the 
proposed variations this Commission in Court Session intends to issue in respect of each of the four awards. 

178 As to s.40B(1)(d) the role of the Commission may be straightforward as set out below.  However in some matters it will have 
to rely upon the parties to an award and other persons with a sufficient interest in an award, in other proceedings such as an 
employer bound by common rule to bring issues to the attention of the Commission.  Once brought to the attention of the 
Commission, which may in some cases require the hearing of evidence, the Commission will be required to act in separate 
proceedings under s.40B(1)(d).  Further, the purposes in this sub section can in some matters be utilised when a review is 
conducted for the purposes set out in s.40(1)(b), (c) and (e).   

179 As set out below, it is our view the purposes set out in s.40B(1)(b), (c), (d) and (e) do not stand alone.  In relation to some 
industrial matters and statutory obligations they can overlap.  Further is our view that the power to vary an award for the 
purposes of updating a provision in an award may in an appropriate case include the power to vary an award to implement a 
test case standard.  This would be particularly so where the preconditions in s40B(1)(e) are also met. 

Section 40B(1)(a) 
180 The Commission in Court Session agrees with the agreed position set out in paragraph 6 of these reasons.  The Commission is 

of the view that any argument as to maintaining wage relativities and whether “wages” include any “allowances” in an award 
would have to be considered on an award by award basis after considering the history of the award provisions in question.  The 
Commission in Court Session, however, is of the view that simply because an allowance is contained in the same clause as 
ordinary rates of pay, this does not mean that the Commission could necessarily draw an inference that the allowance be 
considered “wages” within the meaning of s.40B(1)(a). 

181 As to the submission made on behalf of the Minister that the Commission continue to equalise the MCE Act minimum wage 
with the award minimum wage, this is not a matter that can be dealt with under s.40B.  It is a matter than can only be 
considered under ss.51 and 51D of the Act. 

Section 40B(1)(b) and (d) 
182 The Commission in Court Session agrees that it has a duty to review all awards and vary all conditions of employment that are 

less favourable than those provided for in the MCE Act.  However, the Commission does not agree with the submission that its 
power to vary an award to deal with matters that arise under the MCE Act ends there.  The Commission is empowered to vary 
an award under s.40B(1)(b) and (d) “for the purposes of” ensuring an award does not contain conditions of employment that 
are less favourable than the MCE Act and to ensure the award does not contain provisions that are obsolete or need updating.  
Amending an award provision to include the expressly implied MCE Act provisions is, in our view, is to amend an award for 
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the purposes of updating an award.  For example a provision in an award that contains a condition which provides that after 12 
months continuous service an employee is allowed four weeks paid leave, is less than favourable than s.23 of the MCE Act.  
Such a provision should be updated.  Pursuant to s.40B(1)(b) and (d) the Commission after complying with the procedure in 
s.40B(2), (3) and (4) can vary an award which contains a provision which is less favourable than the award condition or covers 
the same matters that are covered by the minimum condition.  When the less favourable provision is rescinded a new updated 
provision can be added.  Where the award provision covers the same subject matter then that provision can be varied if it can 
be found that the award provision needs to be updated and the appropriate means of doing so is to vary the award to include the 
minimum condition.  If that is not the case the jurisdiction cannot be invoked.   

183 The Commission in Court Session does not accept the submission that to reflect the provisions of the MCE Act would create a 
“lawyer’s picnic”.  Further, AMMA, the Chamber and others who made this submission did not point to any examples where 
re-drafting of award clauses to reflect MCE Act provisions has created a “lawyer’s picnic” or any difficulties in interpreting 
awards.  As the ALHMWU stated it is not a difficult task.  The provisions of the MCE Act are not complex.    Many awards of 
this Commission have already been updated to include some, if not all, of the minimum conditions in the MCE Act. 

184 The ALHMWU point out that it is very difficult for many users of awards, that is employers and employees who are 
unrepresented by a registered organisation or a s.50 party to understand their rights and obligations where they have to search a 
myriad of documents and sources.  This Commission is of the view that awards should be easy to access, easy to read and 
contain as many terms and conditions of employment as reasonably possible.  Having said that the Commission in Court 
Session recognises that in relation to some matters it will be appropriate to refer in an award to the source of other rights and 
obligations such as the EO Act.   

185 Whilst s40B(1) does not provide a mandate to create new forms of employment this Commission in Court Session is strongly 
of the view, that all awards should comprehensively set out all existing award contract of employment conditions that apply to 
the award employees such as conditions that relate to full time, part time or casual employment, etc.  All forms of leave 
including carer’s leave and bereavement leave, public holidays and rates of pay should also be comprehensively set out where 
the award already contains such obligations.  As to carer’s leave if the award contains a provision for sick leave the award 
should be updated to include a carer’s leave provision as the right to take carer’s leave is part of the right to take sick leave 
pursuant to the MCE Act.  Where rights and obligations in relation to a condition of employment are solely contained in 
another document such as the Long Service Leave General Order, it is our view that the Long Service Leave General Order 
can if the parties wish continue to be incorporated into the award by reference.  Where, however, long service leave 
entitlements are partially or wholly reflected in the Long Service Leave General Order and other award conditions apply, then 
the provisions of the Long Service Leave General Order terms which are to apply should be set out in full in the award together 
with the additional award conditions.  This principle, in our view should apply to all award conditions.  We do not consider s.8 
of the MCE Act to be a condition of employment that should necessarily be set out in an award without the consent of the 
parties..  Section 8 only creates the ability for an employer and employee to enter into an agreement to pay out 10 days’ leave 
per year.  Whether s.8 should be expressly incorporated into an award is a matter for award parties. 

186 It is also the Commission in Court Session’s view that it would encourage parties to expressly incorporate, by setting out in full 
in an award, as many of the minimum conditions as is reasonably practicable.  This is particularly in the case of Part 5 of the 
MCE Act which provides for minimum conditions for employment changes with significant effect, and redundancy.  The 
Commission is continually faced with a significant number of claims brought under s.29 and s.44 of the Act where employees 
claim their employer has breached s.41 of the MCE Act.  In many of these cases the employer is unaware of their obligations 
under Part 5 of the MCE Act.  However the Commission in Court Session recognises that if an award is silent on the topic of 
redundancy and or changes with significant effect the Commission has no power under s40B to vary an award.  Yet to include 
such provisions is within power under s.40B(1)(d) when it is for the purpose of removing an obsolete award provision or to 
update an award provision. 

187 We also do not agree with the submissions made on behalf of employers bound by the Metal Trades (General) Award that a 
requirement in an award for a medical certificate to be produced as a precondition to an entitlement to paid sick leave is not 
ousted by s.22 of the MCE Act as pursuant to s.21 of the MCE Act s.19 does not apply to sick leave that has accrued beyond 
12 months.  Section 19 of the MCE Act applied to that leave prior to accrual beyond 12 months and continues to do so.  All 
s.21 does is to provide that nothing in Division 3 of Part 4 of the MCE Act requires accrual of sick leave from to year.  The fact 
that an award provision provides for accrual of sick leave does not oust the operation of s.19. 

Award Provisions that are inconsistent with the IR Act and the WR Act 
188 It is also our view that the provisions of the WR Act that apply to employers and employees who are regulated by State awards 

should be expressly incorporated into State awards.  Some contract of employment clauses and parental leave clauses in 
awards of the Commission are obsolete by virtue of that legislation.  To vary such a clause to incorporate the WR Act 
requirements is to vary an award to delete an obsolete provision or to update the clause.  If there are no existing contract of 
employment provisions or parental (including maternity leave clauses) in an award there is no power to incorporate the WR 
Act provisions into an award.  The WR Act provisions are s.170CM in respect of termination of employment, Division 5 of 
Part VIA – Parental Leave - of the WPA and Division 2 of Part 5A of the Workplace Relations Regulations (‘the WR Regs”).  
In relation to s.170CM the Commission’s experience is that a substantial number of cases come before the Commission each 
year under s.29 and s.44 in which an employer informs the Commission that they were unaware of their obligations under 
s.170CM.  Many termination of employment provisions in awards create rights and obligations that are in addition to 
s.170CM.  Consistent with our views set out above, in our opinion notice provisions should be comprehensive.  As to parental 
leave obligations, the WR Act, s.170KA(4) provides that Schedule 14 establishes minimum entitlements and so is intended to 
supplement, not override, entitlements under State legislation and awards.  Item 1(2) of Schedule 14 provides that an 
employee’s entitlement under Schedule 14 is reduced by parental leave entitlements under a State award or State law.  
Regulation 30(f) of the  WR Regs makes a similar statement.  Consequently, Schedule 14 and Division 2 of the WR Regs must 
be read together with Division 5 of Part 4 of the MCE Act.  The Commission sees no reason why a parental leave clause in an 
award cannot be redrafted to expressly set out the obligations of Schedule 14 of Division 2 of Part 5A of the WR Regs and 
Division 6 of the MCE Act. 

189 As to statutory rights created under the Act and the Regulations made under the Act, it is clear that some statutory conditions 
such as superannuation, under s.48B recognise it is not necessary to incorporate a superannuation provision into an award.  
Section 48B(2) makes this plain.  It is only when the Commission makes an award which requires contributions to a 
superannuation fund that s.48B(2) and the Industrial Relations (Superannuation) Regulations 1997 must be complied with.  
Notwithstanding this view, it is also our opinion that award parties should be encouraged to incorporate superannuation 
provisions in all awards so as to enable employees to access the choice of fund options in s.48B(2).  But this is not a s.40B 
matter if there is no superannuation clause in an award. 
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190 As to Division F of Part II of the Act and Regulation 4 of the Industrial Relations (General) Regulations 1997 the Commission 
in Court Session is of the view that for the same reasons why Part 5 of the MCE Act should be expressly set out in awards, 
Division F and Regulation 4 should also be expressly set out in awards or incorporated by reference where the award provides 
for record keeping.  From time to time the Commission deals regularly with industrial matters that involve an alleged non-
compliance by an employer to comply with statutory employment record keeping obligations whereby an employer claims 
ignorance of their obligations. 

191 As to Division 2G of Part II, s.49H(2) expressly contemplates that an award may contain a right of entry clause for an 
authorised representative of an organisation to hold discussions with employees, which provides for a period of notice to be 
given by a representative.  Pursuant to s.49N(3) this is the only requirement that may vary from the provisions of Divisions 2F 
and 2G.  In updating an existing provision or in deleting an obsolete provision the provisions of ss.49g and 49H can either be 
set out in full in the award or be incorporated by reference. 

Standard clauses in awards 
192 This Commission in Court Session is not generally in favour of standard clauses for conditions of employment in awards.  

Each award has its own history which should be considered when varied under s.40B.  For example, in relation to annual leave, 
whilst many awards incorporate the MCE Act minimum conditions these provisions for annual leave awards contain 
conditions that are not dealt with by the MCE Act and are peculiar to an industry.  For example, some awards enable 
employers to direct employees to take annual leave during the Christmas break or during periods of stand down.  Whilst such 
provisions cannot apply without the consent of an employee to periods of annual leave that has accrued longer than 12 months, 
(see s.25 of the MCE Act) these provisions can be applied to periods of annual leave that have not accrued for a period of 12 
months.  When amending an award to incorporate MCE Act provisions or other statutory conditions, each award should be 
reviewed by the Commission in light of its history and the matters set out in s.40B(1)(e), s.26(1)(vi) and Object s.6(af).  The 
Commission may also be required in some matters to review other legislation.  For example, employees bound by the 
Children’s Services (Private) Award contend that an operational conflict exists between Regulation 30 of the Community 
Services (Child Care) Regulations 1988 and the provisions of the MCE Act in respect of sick leave.  This Commission in Court 
Session is of the view that if there is an operational conflict, the Commission can explore in the context of updating an award 
provision whether the conflict can be resolved by taking into account both requirements.  If it is the case that it is an 
operational requirement or a need of the child care industry for employees to be compelled to notify absences prior to shifts 
commencing and if it is the case that the MCE Act does not empower deduction of pay from paid sick leave if an employee 
does not notify their employer, whereas clause 11(3) of the Children’s Services (Private) Award contemplates some form of 
compulsion, it is open to consider whether having regard to the matters set out in s.40B(1)(e) of the Act, some other form of 
compulsion or encouragement to employees to notify employers of their absence from work should be provided for in the 
award. 

193 In relation to the agreed position set out in paragraph 6 of this statement in respect of s.40B(1)(d) the Commission in Court 
Session  agrees with that position except in relation to one matter:  It does not agree that where there is no dispute in relation to 
matters (under point 2 of paragraph 6) raised by an award party in (the absence of consent) the Commission, should not 
determine the matter.  There are many applications to vary awards that are heard by the Commission where no party or person 
seeks to be heard to oppose the application.  This Commission in Court Session agrees that references to out of date legislation, 
codes, definitions, policies and no reduction clauses should be updated under s.40B(1)(d).  Some references are obviously out 
of date so that the Commission, can bring such matters to the attention of award parties.  Other matters may not be obvious 
except to those who work in a particular industry or workplace.  The updating of these matters by the Commission should 
occur after award parties have raised a matter before the Commission . 

Section 40B(1)(c) and (d) 
194 In relation to s.40B(1)(c) this Commission in Court Session agrees that provisions in awards that directly, unlawfully 

discriminate in work should be identified by the Commission.  After hearing from the award parties and others in s.40B(3) 
those provisions may be removed.  Award parties can also bring an application to the Commission under s.40 where they say a 
provision directly, unlawfully discriminates in the workplace.  This process should also apply to indirect discrimination.  
However, as the submissions made in these proceedings reveal, the identification of award provisions that create or have the 
potential to create indirect discrimination is more difficult.  Analysis of whether an award provision is capable of being applied 
in a workplace that indirectly discriminates will usually require knowledge of how an award provision is applied in that 
workplace.  Such knowledge is within the knowledge of those who work in the workplace.  Further it would be an impossible 
task for the Commission to investigate all workplaces in which each of its 353 awards apply.  This Commission in Court 
Session is surprised that, with the exception of AMMA and the ALHMWU, an anti-discrimination clause in the form adopted 
by the Australian Industrial Relations Commission is not favoured by any of the bodies who made submissions in this matter.  
This Commission is of the view that it has the power under s.40B(1)(c) and (d) to insert into an award a clause of the kind 
contemplated by AMMA and the ALHMWU in their submissions where it is satisfied that it is appropriate to do so to address 
indirect discrimination.  Such a clause can be characterised for the purposes of ensuring an award does not contain provisions 
that discriminate against an employee on any ground on which discrimination in work is unlawful under the EO Act by the 
Commission.  Further, in inserting such a clause into an award the Commission can rely upon the power of s.40B(1)(d) to vary 
an award for the purposes of ensuring an award provision is up to date. 

195 The Commission in Court Session does not accept the submission that pay equity is not a matter appropriately dealt with under 
s.40B(1)(c).  The application of the minimum rates adjustment process would appear to be the basis upon which the adjustment 
process could proceed.  This may attract a consideration of s.40B(1)(c) and or (d).   

196 This Commission in Court Session accepts the submission that an award can be amended under s.40B(1)(d) to correct spelling 
and typographical errors, remove gender neutral language, remove or explain jargon or legalese and change references in 
awards from “de facto spouse” to “de facto partner”.  Making such amendments can be said to be for the purpose of updating 
an award provision. 

Section 40B(1)(e)and facilitative provisions 
197 Each member of the Commission is required under s.19 of the Act to keep him or herself acquainted with industrial affairs and 

conditions.  There may be circumstances where it comes to the Commission’s attention that prima facie conditions exist for the 
exercise of the power and require the Commission to conduct a review under s.40B(1)(e) without any issue being first raised 
by any person.  Issues encompassed by s.40B(1)(e) may come to the attention of the Commission from other proceedings 
involving or relating to that award .  If a review is commenced by the Commission in such circumstances, the Commission is 
required to give the award parties and the others named in s.40B(2) to give them an opportunity to be heard.  Where 
conciliation between those persons fails the Commission should determine the matter which might involve evidence to be 
adduced as to the matters set out in s.40B(1)(e). 
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198 The Commission in Court Session agrees with the submission made by the ALHMWU that the Commission has no power 
under s.40B(1)(e) to implement facilitative clauses of the kind contemplated by the Chamber.  In Ngala Family Resource 
Centre v ALHMWU (1996) 77 WAIG 2551 (“the Ngala decision”) the Industrial Appeal Court held that an enterprise 
flexibility provision in an award that enabled an employer and an employee or a group of employees to reach agreement upon 
terms and conditions of employment to meet the requirements of the employer’s enterprise and the aspirations of the employee 
or employees, was invalid.  Whilst the clause required that where the terms of the agreement would be inconsistent with the 
terms of the award, the union was to be notified before the term is settled, the enterprise flexibility provision provided for non-
union negotiation.  Anderson, J with whom Franklyn and Scott, JJ agreed held at 2554: 

“It seems quite clear from the Principles and from all that is said in the State Wage Decision about enterprise bargaining 
that it is to be achieved within the existing legislative framework, that is, the Industrial Relations Act. That legislative 
framework provides for an award based system in which awards are negotiated or arbitrated between employers and 
registered organisations of employees. I think Ms Jackson who appeared on behalf of the respondent union is correct in 
her submission that the Principles relate to an award based system of industrial regulation and because that is the system, 
and because under the system the union is an essential party to the award, the union is an essential part of the system. 
Therefore the attempted introduction into an award of provisions which in effect provide for a non-union stream of wage 
determination is incongruous, and inconsistent with the Principles. 
In my opinion, it does seem out of keeping with the present long standing legislative framework to have in an industrial 
award binding upon a union and to which the union is a principal party a provision which contemplates that the award 
may be varied on the striking of an agreement with a body of persons not a principal party to the award - especially as 
some of the body may be wholly opposed to the agreement. This seems to me to be, with respect, inimical with the award 
based system provided for in the Industrial Relations Act as that Act presently stands. 
Whilst there may be, outside of the award system created by the Industrial Relations Act, through the medium of the 
Workplace Agreements Act, a means whereby substantially the same result can be achieved the question is whether it is a 
proper exercise of discretion on the part of the Commission to import into the award based system a non-union stream, by 
the device of award amendment. 
In answering that question not much help is to be gained from a consideration of other legislation such as the Workplace 
Agreements Act or even, these days from a consideration of the enterprise flexibility provisions in the Industrial Relations 
Act, 1988 (Cth). As was pointed out during this appeal the Commonwealth legislation has developed along very different 
lines than has the State legislation on this subject of enterprise bargaining. For better or for worse, it is the State Act to 
which the Court must first look for the guiding principles and if it can be seen that the inclusion of a particular provision 
in an award by way of amendment to the award is inconsistent with the principal objects of the State Act I do not think it 
could be regarded as a proper exercise of discretion, prima facie at any rate. No doubt there will be cases in which an 
award provision might seem to conflict with one or other of the stated objects of the Act and yet the provision may be in 
overall conformity with those objects.  
In my opinion a provision such as that which was inserted by the Commission at first instance into these awards takes 
enterprise bargaining at enterprise level well beyond the warrant provided in the State Wage Fixing Principles and does 
run counter to the main features of the award based system laid down by the Act and to the principal objects of the Act. 
By force of the Act it is absolutely necessary that the union must be heard upon any application for an award variation or 
upon any application for registration of a s.41 agreement; therefore I do not see how it could possibly "promote goodwill 
in industry" (s.6(a)), "encourage, and provide means for, conciliation with a view to amicable agreement thereby 
preventing and settling industrial disputes" (s.6(b)), "provide means for preventing and settling industrial disputes...with 
the maximum of expedition..." (s.6(c)), "provide for the observance and enforcement of agreements and awards made for 
the prevention or settlement of industrial disputes" (s.6(d)) to effectively shut the union out of negotiations in respect to 
amendments to its own award, allowing it to be heard only at the stage of formal application for variation or registration 
and then only if its opposition should be held not "unreasonable". It enables an industrial outcome to be achieved which is 
coercive and enforceable against the union, and employees who are or are eligible to be members of the union, without 
union involvement and by amendment to the union's own award through an agreement to which the union is not a party. 
There seems to me good reason to hold that within a legislative framework containing a statement of the objects recited 
above, a system of wage fixing by award variation which substantially excludes a party to the award from the process of 
negotiation is a system which is incomplete and less than whole.” 

199 After the Ngala decision was decided the objects of the Act have been amended. 
200 The Labour Relations Reform Act 2002 added objects (ad), (af) and (ag) which provide as principal objects of the Act: 

“… to promote collective bargaining and to establish the primacy of collective agreements over individual agreements,”   
“… to facilitate the efficient organisation and performance of work according to the needs of an industry and enterprises 
within it, balanced with fairness to the employees in the industry and enterprises” and 
“…to encourage employers, employees and organisations to reach agreements appropriate to the needs of enterprises 
within industry and the employees in those enterprises”. 

201 These objects, in our view, reinforce the system of industrial relations whereby unions are essential parties to the award system 
and the making of agreements under the award system.  Even if implementation of facilitative clauses of the kind contemplated 
by the Chamber could be said to be prima facie authorised by the provisions of the Act, this Commission would have to be 
satisfied that some mechanism could be put in place within the facilitative provision that ensured that the process was fair to 
relevant employees and industry, whilst facilitating efficiency. 

202 As to whether the Chamber’s list of matters , such as the removal of limits on the ordinary hours of work should be dealt with 
under s.40B, the Commission in Court Session is of the view that if employers wish to pursue these issues they should do so by 
making an application under s.40 of the Act as it is the award parties who are in the best position to assess these issues as these 
are matters within the knowledge of the parties and persons who are bound by the provisions of an award. 

203 In relation to the specific questions raised in the discussion paper this Commission in Court Session makes the following 
observations. 

Test Case Standards 
204 This Commission in Court Session is of the view that where there is an express right in an award for an employer to direct 

employees to work overtime, the award provision should be reviewed by the Commission to ascertain whether the provision 
should be updated.  Part of that review would consider whether the principles enunciated in the Federal Working Hours Case 
should be adopted by the Commission in relation to that award.  Consideration of the application of the Federal Working Hours 
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Case will require the Commission to consider whether the standards enunciated in that case can be said to establish a 
benchmark that needs to be applied to modernise an award.  The same principles, in our view, apply to a review of a severance 
pay provision in an award. 

205 We do not agree with the submissions made on behalf of employers bound by the Metal Trades (General) Award that that 
award adequately deals the right of an employee to refuse to work unreasonable overtime.  This Commission in Court Session 
is of the view that prima facie clause 14(3)(i) of the award is capable of being updated as this clause does not define the 
circumstances of the requirement of employees to work “reasonable” overtime.   

Modes of employment 
206 Whether awards should contain a provision that enables employees to work part time, is a matter that will have to be 

considered on an award by award basis under s.40B.  In considering whether to vary an award to insert a clause providing for 
part time employment, the Commission may come to the view it is relevant to consider in the context of s.40B(1)(c) and (d): 

(a) Whether prima facie an employee or group of employees could be indirectly discriminated against if part time 
employment is not available to them; 

(b) In determining (a), the Commission would be required to decide whether the requirement to work full time is 
unreasonable.  In considering this issue, the nature of the industry and enterprises within it and the needs of the 
employees may be relevant; or 

(c) Whether the inclusion of a provision for part time work is necessary to update a provision in the award. 
Flexibility in working arrangements 

207 We adopt a similar approach to whether provisions should be inserted into awards to provide for job-sharing, flexibility in 
working hours to fulfil family responsibilities and rostering arrangements. 

208 Whether shift penalties are able to be reviewed s.40B is a matter that may or may not arise.  Such a question would have to be 
considered on an award by award basis.  In some industries such provisions could be regarded by some as outdated.  However, 
to vary a shift penalty clause the Commission may also have to consider whether the clause is consistent with the facilitation of 
the efficient organisation and performance of work according to the needs of an industry and enterprises within it, balanced 
with fairness to the employees in the industry and enterprises. 

Structural efficiency and enterprise bargaining provisions 
209 Whilst the Commission in Court Session notes that s.40A of the Act empowers the Commission to vary an award by consent to 

incorporate some or all of the provisions of an industrial agreement into an award, the Commission in Court Session is of the 
view that in some cases a work pattern or work patterns may have become entrenched over time because a series of industrial 
agreements have over-ridden the provisions of an award.  At the same time, technological changes, changes in community 
standards, or matters such as the system of provision of services or goods in an industry may have rendered the award 
provision obsolete or out of date.  Whether an award provision should be varied in such a case under s.40B(1) would, in our 
view, require a consideration of the matters set out in s.40B(1)(d) and (e). 

Scope clauses 
210 As to scope clauses in common rule awards, it is the view of this Commission in Court Session that the scope clauses of many 

awards of this Commission are obsolete or out of date and should be updated.  As acknowledged by the SDA the Shop and 
Warehouse (Wholesale and Retail Establishments) State Award is out of date.  This Commission is of the view that the award 
parties should have discussions about this issue.  We acknowledge that this issue is being addressed in Application 926 of 2003 
pursuant to s.40 of the Act. 

Variation of wages rates and classifications 
211 In relation to the Minister’s submission that all existing traineeship provisions including traineeship rates of pay should be 

updated under s.40B(1)(d) the Commission in Court Session notes that is a matter that is being dealt with as a separate and 
discrete issue by the Commission.  In the 2004 State Wage decision (2004) 84 WAIG 1521 the Commission in Court Session 
at [86] to [90] held that the Commission would review traineeship provisions in all awards. 

Supported Wage System 
212 Where an award provides for out of date clauses such as “under rate workers clauses” the Commission in Court Session is of 

the view that such clauses should be replaced with a standard Supported Wage Scheme clause.  To do so in our view is to vary 
an award for the purposes of ensuring an award does not contain provisions that are obsolete or need updating within the 
meaning of s.40B(1)(d). 

Standard Arrangement Clause 
213 The Commission in Court Session is of the view that the Registrar’s Standard Arrangement clause is a matter that can be 

implemented when varying an award under s.40B(1) of the Act.  The variation of the arrangement clause, and other clauses, to 
arrange an award in accordance with the Registrar’s Standard Arrangement clause is within power and such a variation is, in 
our view, clearly to be for the purposes of s.40B(1)(d) and (e).  In particular to ensure an award does not contain provisions 
that need updating and to facilitate the efficient organisation and performance of work by providing for arrangement clauses to 
be easily accessed by electronic technology and to be easily read and understood by common numbering.  The Commission in 
Court Session is of the opinion that the Registrar’s Standard Arrangement clause should be applied to all awards of this 
Commission.  Clauses 1 to 7 of the Registrar’s Standard Arrangement clause should be the same in each award, that is, Award 
Structure, Arrangement, Contract of Employment, Hours of Work, Rates of Pay, Allowances and Facilities, Leave and Dispute 
Resolution Procedure.  Whilst clauses such as 4.1 Minimum Adult Award Wage, should usually be the same number in all 
awards, there will not be the same number of sub-clauses in each clause.  For example, Clause 4 – Rates of Pay in one award 
may contain sub-clauses 4.1 and 4.2, whereas in another award Clause 4 – Rates of Pay may contain a number of rates of pay 
such as sub-clauses 4.1, 4.2, 4.3, 4.4, 4.5, 4.6, 4.7, 4.8 etc.  As each State award is an award of this Commission and it is the 
duty of the Commission to act under s.40B(1) once the award parties agree to the format of an arrangement clause and the 
process in s.40B(2) has been complied with, the Commission through its Registry staff will carry out the task of re-arranging 
the award in accordance with an agreed arrangement clause.  Where there is a dispute as to the contents and form of the 
standard arrangement clause the Commission will, if conciliation fails, determine the matter in accordance with the 
requirements of s.40B. 

Appendices and schedules 
214 It is also this Commission in Court Session’s view that appendices and schedules should be reviewed and if appropriate be 

incorporated into the main body of an award.  Many appendices and schedules duplicate provisions already contained within 
the main body of an award, such as resolution of disputes requirements. 
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Method of calculating allowances 
215 The Commission in Court Session is of the view that where a formula is well established for calculating an allowance in 

accordance with the State Wage Principles the formula can be inserted in an award as to do so can be said to be an amendment 
for the purposes of updating and award provision. 

Other Matters 
216 The Commission in Court Session notes that the Commission constituted differently has before it a number of applications 

under s.40 of the Act which seek to amend each of the four awards.  These are, Application 926 of 2003 to amend the Shop 
and Warehouse (Wholesale and Retail Establishments) State Award 1977 and Application 740 of 2002 to vary the Metal 
Trades (General) Award 1966.  Further the ALHMWU has filed applications to vary the Children’s Services Private Award 
(Application 399 of 2004) and the Cleaners and Caretakers Award 1969 (Application 417 of 2004).  The Commission in Court 
Session is of the view that all of those applications should proceed separately to this matter.  We do not consider that 
applications under s.40 can be incorporated into these proceedings because these proceedings are on the Commission’s own 
motion.  As Application 740 of 2002 and 399 of 2004 raise substantially the same issues as the matters raised in the 
Commission’s discussion paper the Commission in Court Session will not progress this award review in respect of the Shop 
and Warehouse (Wholesale and Retail Establishments) State Award 1977 and the Children’s Services Private Award until 
those applications have been dealt with.  We note that Application 417 of 2004 seeks to vary the Cleaners and Caretakers 
Award 1969 to insert an introduction to change and redundancy clause into the award.  As that award does not presently 
contain such a provision that issue is in our view not a s.40B matter.  Consequently the s.40B review by the Commission in 
Court Session in respect of that award can proceed prior to the determination of Application 417 of 2004.  In so far as 
Application 740 of 2002 seeks to deal with matters raised by the Commission in Court Session in its discussion paper which 
relate to the Metal Trades (General) Award 1966 the Commission in Court Session will not deal with those issues until 
Application 740 of 2002 has been determined by the Commission. 

217 This Commission in Court Session will issue proposed variations in due course.  As foreshadowed before doing so it proposes 
to divide the matter into four and minutes of the order will be forwarded in due course. 
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Mr O Moon on behalf of the Combined Small Business Alliance of WA (Inc.) 
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Mr P Achurch on behalf of the WA Small Business & Enterprise Association Inc. 
Ms S Howard on behalf of the WA Hotels & Hospitality Association (Inc.) Union of Employers 
Mr P Brunner (of counsel) on behalf of the WA Farmers Federation, the WA Retailers Association 
and the WA Small Business Association 

 
 

Direction 
WHEREAS the Commission has before it an application pursuant to s 50(2) of the Industrial Relations Act, 1979; 
AND WHEREAS pursuant to s 50(10) of the Act the Commission shall not make a General Order under s 50(2) until it has 
afforded parties the opportunity to be heard and any other person, who in the opinion of the Commission, has a sufficient interest in 
the matter, an opportunity to be heard in relation thereto; 
AND WHEREAS the Registrar at the direction of the Commission published in the daily press on Saturday 31st July and 
Wednesday 4th August 2004 a notice setting out in full the terms of the application for the General Order to cover “Termination of 
Employment, Introduction of Change and Redundancy”; 
AND WHEREAS any person who wished to be heard in the matter was required to notify the Registrar in writing of their intention 
to do so and was advised that the Commission would sit on Tuesday 10th August 2004 to determine whether or not the person had a 
sufficient interest in the matter; 
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NOW THEREFORE, having heard from those persons who responded to the notice and attended the public hearing on Tuesday 
10th August 2004, the Commission hereby directs that having formed the opinion that the following organisations have a sufficient 
interest in the matter it will afford them the opportunity to be heard in relation to the application: 

• Combined Small Business Alliance of WA (Inc) 
• Housing Industry Association 
• Motor Trades Association of WA (Inc) 
• WA Small Business & Enterprise Association Inc 
• WA Hotels & Hospitality Association (Inc) Union of Employers 
• WA Farmers Federation 
• WA Retailers Association 
• WA Small Business Association 

FURTHER pursuant to the opportunity to be heard when the matter is heard by the Commission commencing 22nd November 2004 
until 3rd December 2004, and if necessary 6th December to 10th December 2004, the Commission hereby directs: 

1. That these organisations file in the Commission materials and any witness statements upon which they intend to 
rely by 4.30pm on 1st September 2004. 

2. That these organisations file in the Commission an outline of submissions and a list of any witnesses that the 
organisation wishes to be made available for cross examination from other organisations whom the Commission 
is to hear, or witnesses from the Trades and Labor Council of Western Australia, the Australian Mines and 
Metals Association, the Chamber of Commerce and Industry of Western Australian, the Minister for Consumer 
and Employment Protection or the Federal Minister for Workplace Relations by 4.30pm on 20th October 2004. 

3. That there be liberty to apply in relation to these directions. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Commission In Court Session. 
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Direction 
WHEREAS the Commission issued directions dated 18th August 2004 for organisations with an interest in this matter to file 
materials and witness statements and later outlines of submissions and lists of witnesses to be cross examined from other 
organisations from whom the Commission is to hear and witnesses from parties specified under s 50(10) of the Act from whom the 
Commission must hear; 
AND WHEREAS liberty to apply was provided in relation to those directions; 
NOW WHEREAS an application has been received pursuant to the liberty to apply from the Western Australian Farmers 
Federation (Inc.) (the “WA Farmers”) which is supported by the Australian Hotels Association Western Australian Branch, the 
Motor Trades Association of Western Australia (Inc.), the Housing Industry Association, the WA Retailers Association (Inc.), the 
Combined Small Business Alliance of Western Australia (Inc.), (“the other organisations supporting the application”); 
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NOW THEREFORE the Commission, having noted the tenor of the submission received from the applicant in support of varying 
the directions dated 18th August 2004 and there being no apparent prejudice to the applicant of the substantive matter, the 
Commission hereby directs –  

1. THAT witness statements and materials upon which the WA Farmers and the other organisations supporting the 
application cited herein intend to rely to be filed and served by 13th October 2004; 

2. THAT written submissions and a list of witnesses to be made available for cross examination to be filed by 10th 
November 2004; 

3. THAT no evidence shall be adduced which is not contained in any witness statements filed in accordance with this 
direction without leave of the Commission. 

4. THAT the matter be set down for hearing commencing 22nd November 2004 until 3rd December 2004, and if 
necessary, 6th December to 10th December 2004. 

5. THAT there be liberty to apply to the WA Farmers and the other organisations supporting the application in relation 
to these directions. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Commission In Court Session. 

 

2004 WAIRC 12680 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA 
APPLICANT 

-v- 
MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION, CHAMBER OF 
COMMERCE AND INDUSTRY WESTERN AUSTRALIA and the AUSTRALIAN MINES & 
METALS ASSOCIATION INC 

RESPONDENTS 
 MINISTER FOR EMPLOYMENT AND WORKPLACE RELATIONS (CTH) 

INTERVENOR 
 WESTERN AUSTRALIAN FARMERS FEDERATION, WA HOTELS & HOSPITALITY 

ASSOCIATION INC UNION OF EMPLOYERS, MOTOR TRADES ASSOCIATION OF 
WESTERN AUSTRALIA (INC), HOUSING INDUSTRY ASSOCIATION, WA RETAILERS 
ASSOCIATION (INC), WA SMALL BUSINESS ASSOCIATION, COMBINED SMALL 
BUSNIESS ALLIANCE OF WESTERN AUSTRALIA (INC) and THE WESTERN AUSTRALIAN 
SMALL BUSINESS AND ENTERPRISE ASSOCIATION INC 

OTHER ORGANISATIONS 
CORAM COMMISSION IN COURT SESSION 
 CHIEF COMMISSIONER W S COLEMAN 
 SENIOR COMMISSIONER A R BEECH 
 COMMISSIONER J F GREGOR 
DATE THURSDAY, 2 SEPTEMBER 2004 
FILE NO. APPL 784 OF 2004 
CITATION NO. 2004 WAIRC 12680 
 
 
Result Direction issued 
 
 

Direction 
WHEREAS the Commission issued directions dated 18th August 2004 for organisations to be heard in this matter; 
WHEREAS The Western Australian Small Business and Enterprise Association Inc. filed documents in accordance with the 
direction on 1st September 2004; 
WHEREAS other organisations whose interest has been recognised and from whom the Commission is to hear made application to 
vary those directions and that application was granted; 
NOW THEREFORE the Commission having regard to the amended direction issued in respect of those other organisations 
provides the same consideration to The Western Australian Small Business and Enterprise Association Inc. in the following terms; 
NOW WHEREAS notwithstanding The Western Australian Small Business and Enterprise Association Inc. has submitted material 
upon which it intends to rely, the Commission hereby directs –  

1. THAT if The Western Australian Small Business and Enterprise Association Inc. wishes to file witness statements 
and further material upon which it intends to rely, such documentation is to be filed and served by 13th October 2004. 

2. THAT in lieu of the direction dated 18th August 2004, that a written submission and a list of witnesses to be made 
available for cross examination is now to be filed by 10th November 2004. 

3. THAT no evidence shall be adduced which is not contained in any witness statements filed in accordance with this 
direction without leave of the Commission. 

4. THAT the matter be set down for hearing commencing 22nd November 2004 until 3rd December 2004, and if 
necessary, 6th December to 10th December 2004. 
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5. THAT there be liberty to apply to The Western Australian Small Business and Enterprise Association Inc. in relation 
to these directions. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Commission In Court Session. 

 

AWARDS/AGREEMENTS—Application for— 

2003 WAIRC 09625 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAMPIER SALT LTD 
APPLICANT 

 -v- 
 THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS & OTHERS 
RESPONDENTS 

CORAM COMMISSION IN COURT SESSION 
 COMMISSIONER S J KENNER 
 COMMISSIONER S WOOD 
 COMMISSIONER J L HARRISON 
DATE FRIDAY, 10 OCTOBER 2003 
FILE NO APPLICATION 1568 OF 2001 
CITATION NO. 2003 WAIRC 09625 
 
 
Result Direction issued 
Representation 
Applicant Ms Z Weir of counsel 
Respondents Mr M Llewellyn 
 
 

Direction 
HAVING heard Ms Z Weir of counsel on behalf of the applicant and Mr M Llewellyn on behalf of the respondents the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT the parties each file and serve their version of the award to be arbitrated by 20 October 2003. 
2. THAT the parties file and serve an outline of submissions by 31 October 2003. 

 (Sgd.)  S J KENNER, 
[L.S.] Commission In Court Session. 

 

2004 WAIRC 11874 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION  

PARTIES DAMPIER SALT LTD 
APPLICANT 

 -v- 
 THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS & OTHERS 
RESPONDENTS 

CORAM COMMISSION IN COURT SESSION 
COMMISSIONER S J KENNER 
COMMISSIONER S WOOD 
COMMISSIONER J L HARRISON 

DATE WEDNESDAY, 30 JUNE 2004 
FILE NO/S APPLICATION 1568 OF 2001 
CITATION NO. 2004 WAIRC 11874 
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Catchwords  Award – Application for new Award – Wages and conditions of employment – Fair conditions of 

employment – Minimum conditions of employment – Parts of new Award agreed by parties – Main 
issues in contention: base salaries, payment for additional hours, proposed roster allowance and 
accommodation provisions – Principles applied –  New Award made – Order issued – Industrial 
Relations Act 1979 (WA) s 36A,    s 26(1)(c), s 26(1)(d), s 6(ab), s 6(ad), s 6(af), s 6(ca), s 41, s 
40B(1)(e); Workplace Relations Act 1996 (Cth) 

Result New award made.  Order issued 
Representation 
Applicant Mr F Parry SC and Ms Z Weir of counsel 
Respondents Mr M Llewellyn 
 
 

Reasons for Decision 
1 This application has a considerable history.  In its reasons for decision in late 2002 ((2002) 82 WAIG 2878) the 

Commission in Court Session dealt with two applications between the parties to the present proceedings, concerning 
terms and conditions of employment for employees employed by Dampier Salt Ltd (“DSL”) at its operations in Port 
Hedland, Dampier and Lake McLeod.  As a result of those proceedings, the Commission in Court Session, determined 
that it would make an interim award under s 36A of the Industrial Relations Act 1979 (“the Act”) known as the Dampier 
Salt Ltd Port Hedland Interim Award 2002 (“the Interim Award”): (2002) 82 WAIG 3223.  The Interim Award, applied 
only to Port Hedland, because the Commission concluded that the Dampier Salt Award 1990 (“the DSL Award”) did not 
so extend.  Subject to some express exclusions and the incorporation of specific accommodation provisions, the Interim 
Award extends the terms of the DSL Award, to the Port Hedland operations.   

2 Whilst the original proceedings before the Commission in Court Session sought significant amendments to the DSL 
Award, the Commission was not then prepared to grant the variations sought, and directed the parties to confer, in relation 
to a contemporary industrial instrument, to reflect both the needs of the DSL enterprise, and fair terms and conditions of 
employment for the employees. 

3 The parties willingly agreed to commence those discussions and indeed negotiations concerning a modified award, taking 
into account the principles referred to by the Commission in Court Session, extended through much of 2003.  Those 
negotiations have been largely successful in that the parties had reached agreement on the majority of a substantially 
revised award, save for four issues.  Those issues relate to: 

1. base salaries; 
2. payment for additional hours; 
3. a proposed roster allowance; and 
4. accommodation provisions. 

4 Conciliation conferences before the Commission in Court Session were unavailing in resolving these four outstanding 
issues.  Accordingly, these matters have been referred for arbitration. 

5 As was the case in the earlier proceedings before the Commission in Court Session, Mr Parry SC appeared on behalf of 
DSL, along with Ms Weir of counsel.  The unions party to the proceedings were represented by Mr Llewellyn.  The 
Commission has been assisted by careful and thorough submissions by both parties.  Additionally, both parties called 
evidence in respect of their cases. 

Contentions of Parties 
6 The applicant submitted that the negotiations for the revised award, have in large part, been agreed on the footing that 

similar benefits and flexibilities as applicable to staff employees, have been incorporated into the proposed award.  DSL's 
position in broad terms, is that as far as possible, the terms of any final award to issue arising from the matters to be 
arbitrated, and ultimately, the entire award itself, ought reflect the employment arrangements and conditions of 
employment, that apply to staff employees of DSL.  Whilst submitting that the majority of its employees are covered by 
Australian Workplace Agreements made under the Workplace Relations Act 1996 (Cth) (“AWAs”), DSL accepts the fact 
that any proposed new award, will directly apply to or underpin the conditions of employment of about twenty percent of 
its employees.  Furthermore, DSL refers to the importance of the award safety net, for the purposes of the application of 
the “no disadvantage test”, in the AWA approval process. 

7 As to legislative provisions, DSL submitted that in terms of making or varying an award, by application, the Commission 
is to consider the terms of s 26 of the Act: Australian Meat Industry Employees’ Union, Industrial Union of Workers, 
Western Australian Branch v Stewart Butchering Co Pty Ltd (1993) 73 WAIG 1196.  It was also submitted that the 
scheme of the Act must be taken into account in determining whether an application to vary an award should be granted 
or not: The Breweries and Bottleyards Employees’ Industrial Union of Workers of Western Australia v Kirin Australia Pty 
Ltd (2002) 82 WAIG 412.  In terms of the Commission's Wage Fixing Principles, reference was made by DSL to Robe 
River Iron and Associates v Amalgamated Metal Workers and Shipwrights Union of Western Australia (1993) 73 WAIG 
1993.  Additionally, counsel referred to the decisions of the Commission in Court Session in AFMEPKIU v BHP Iron Ore 
Ltd & Ors (2002) 82 WAIG 2033-2067 as to relevant principles in the making of a contemporary award. 

8 In terms of base salaries, DSL broadly submitted that the salaries that ought be prescribed in the varied award, are those 
equivalent to the salaries paid to staff employees.  The submission was that the salary ranges proposed by DSL, are those 
currently applied to staff, as is the case for the minimum base salaries proposed, in the same fashion.  DSL submitted that 
these salaries would involve substantial increases for employees and were fair and equitable.  Movement within the 
proposed salary ranges is to be based upon skills, experience and performance, as determined by a performance 
assessment and personal development system, which is presently utilised for all staff employees.  DSL proposes that any 
disagreements or issues arising in terms of an employees’ location within a relevant salary range, can be subject to the 
proposed issue resolution process contained in the proposed award variations, including arbitration by this Commission if 
it became necessary. 

9 In relation to payment for additional hours, the general submission was that DSL resists rosters and work arrangements 
where employees work substantially in excess of 42 hours per week.  Present staff arrangements include consideration of 
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a roster allowance for employees working fixed rosters, and a role allowance if employees, by reason of their position, are 
regularly required to work outside of normal rostered hours.  DSL proposes that where award employees are required to 
work outside normal rostered hours, they receive overtime or be granted equivalent time off in lieu.  An employee called 
out would be entitled to receive overtime or be granted equivalent time off in lieu, however, no employee would be 
required to be on “standby” under DSL's arrangements. 

10 As to the roster allowance, DSL propose this payment as a flat rate allowance to compensate for the disability of working 
weekends and public holidays etc that are common to employees working the same roster.  This is the present staff 
arrangement. 

11 Finally, in relation to accommodation, DSL proposed that the varied award to issue from these proceedings, simply make 
reference to the company policy which has always applied to staff employees and from 2002, to award employees also.  
Whether or not the policy is incorporated into any award variations, DSL submitted that the principle should be one 
policy having application to both staff and award employees. 

12 Mr Llewellyn on behalf of the respondents, made a number of general submissions.  He submitted that prior to these 
proceedings, DSL's position has been to use as its preferred form of industrial instrument workplace agreements under the 
former Workplace Agreements Act 1993 (WA), which approach has been continued by the applicant with the offering of 
AWAs to its workforce.  As a consequence, the DSL Award over some years from the early 1990's has only been varied 
to incorporate safety net adjustments, thus the requirement for the DSL Award to now be significantly updated to reflect 
the current operation and fair wages and conditions of employment.   

13 In relation to salaries, the respondents’ submission was that the DSL Award has previously been the subject of a 
minimum rates adjustment under the Commission’s Wage Fixing Principles which has established the appropriate wage 
rates and relativities.  It was submitted that the current DSL Award rates, as increased by DSL on its acquisition of Cargill 
Salt, as reflected in the Interim Award, are consistent with properly formulated wage rates and the Commission in Court 
Session should utilise these as a basis for the arbitration.  It was also submitted that these rates of pay should be adjusted, 
to reflect percentage movements in the salaries that DSL has applied over time, to staff employees.  Furthermore, the 
claimed rates contained a loading for flexibilities and efficiencies that the respondents say will flow from the making of 
the new award.  In this connection, some reference was made by Mr Llewellyn to the decision of the Commission in 
Court Session in the BHP Iron Ore award matter. 

14 In relation to payment for additional hours of work, Mr Llewellyn submitted that two alternative proposals are advanced.  
The first is a “traditional” overtime clause, which provides for penalty payments when employees are required to work 
overtime, be recalled to work and to hold themselves in readiness to attend work outside of rostered hours.  In the 
alternative, the respondents propose a combination of payment for overtime for additional hours worked, and the 
continuation of the role allowance at the election of the employee. 

15 In relation to the roster allowance, or shift loading, the respondents submitted that any roster allowance or shift loading 
payment should be a percentage of the employees’ base rate of salary and not as a flat payment as proposed by DSL. 

16 Finally, in relation to accommodation provisions, Mr Llewellyn submitted that the formula previously agreed for the 
calculation of DSL's housing subsidy and rental arrangements should continue.  Apparently, this situation changed in 
about mid 2003.  It was submitted by the respondents, that the only reason for the change in policy by DSL was that in 
applying the previously agreed formula, this led to substantial increases in payments to employees.  As a matter of equity, 
the respondent submitted this previous approach should continue. 

The Evidence 
17 The applicant adduced evidence from two witnesses.  The first was Mr Dumble, the applicant's general manager 

operations and development.  The second witness was Mr Weinert, presently a manager in another company in the Rio 
Tinto group of companies, who was formerly a manager with the applicant.  Both witnesses for the applicant gave 
evidence in relation to and generally confirmed the content of DSL's detailed written submissions with annexures, filed in 
these proceedings as exhibit A1. 

18 Mr Dumble gave evidence in relation to the nature of DSL's operations, the nature of the market for DSL's product and 
the impact of the respondent's claims if granted.   

19 DSL is engaged in the industry of the production and marketing of salt and gypsum.  DSL has three operations in the 
North West of this State, in Port Hedland, Dampier and Lake McLeod.  The company commenced salt production in 1971 
initially at Dampier, and then later in 1978 at Lake McLeod.  Gypsum production commenced at Lake McLeod in about 
1978.  The Port Hedland salt operation was acquired from another company, Cargill Salt, in 2001. 

20 Whilst conducting business at three locations, Mr Dumble confirmed that DSL operates the three sites as one integrated 
business as far as it can.  A total of some 315 employees are employed by DSL, of which about 290 are engaged at the 
three sites.  The remaining employees are Perth based administration and management staff. 

21 According to Mr Dumble, the sea born salt industry in which DSL operates, is a highly competitive industry in which 
Australia competes with other countries such as Mexico, China, India, Jordan, Namibia, Chile, Brazil and Venezuela.  
Salt is a low value commodity traded in US dollars.  Mr Dumble confirmed that it is imperative that DSL keeps its cost 
structure competitive, because its competition has lower labour costs and shorter haul distances.  The company’s 
competitive advantages are its economy of scale, port size and market proximity. 

22 In terms of the salt market generally, Mr Dumble confirmed that the worldwide salt market is currently critically over 
supplied.  He said that this has led to a fall in salt prices of about 25 five per cent since 2001.  Additionally, other 
competitors are coming into the market in this State, which is adding to the competitive pressures existing.  As with salt, 
Mr Dumble confirmed that the gypsum market is also in a state of over supply and prices have fallen by about 20 per cent 
between 1998 and 2003.  Mr Dumble described the present circumstances in the salt market as the most challenging that 
the company has faced and he did not expect the over supply situation presently existing, to be alleviated for some years. 

23 According to Mr Dumble, a significant component of the delivered cost of DSL's product into its markets, are freight 
costs, and about 70 per cent of the company’s product is delivered on this basis.  Mr Dumble identified a number of 
factors which have recently led to dramatic increases in freight costs with one large factor being the growth of the Chinese 
economy and its demand for imports of various commodities by the sea born trade.  Mr Dumble confirmed freight 
increases by way of time charter rates for three types of vessels used by it in transporting its product overseas, which 
reflect quite dramatic type charter rates increases up to October 2003.  In Mr Dumble’s opinion, with the ongoing and 
projected increase in demand from China for commodity products, such freight rates are unlikely to reduce in the near 
term, to the level of rates available in previous years. 
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24 The future of the salt industry was also the subject of evidence from Mr Dumble.  He expressed the view that with the 
combined effect of increasing freight rates and the appreciating dollar against the US dollar, business conditions for DSL 
are presently the most challenging in its history.  He foreshadowed that profits for 2003 will be half of those of the year 
previous, and projected for 2004 half of those for 2003.  He assumed for this forecast, that the Australian dollar does not 
exceed 70 cents US and there is some stabilisation in freight rates.  For these reasons, Mr Dumble said that the company is 
only operating at about 75 to 80 per cent of its capacity and presently, with its higher production costs, the Lake McLeod 
operation is estimated to be running at a loss on a full cash cost basis.  Furthermore, he said that the combined effect of 
losses in revenue and exchange rate movements, have led to an estimated loss of revenue of about 90 million dollars per 
year over the last two years.  Taking all of the foregoing factors into account, Mr Dumble forecast that DSL's earnings 
after capital costs are forecast to be marginally positive for 2003 but negative for 2004. 

25 In terms of labour costs, Mr Dumble said that about 50 per cent of the cash costs of the operation are attributable to 
labour costs, both directly and through contract arrangements.  He also said that DSL has undertaken a comparison 
between earnings of DSL employees, and those of competitors in this State, with the result being DSL employees earn 
from about 20 per cent to 40 per cent approximately, more than employees at two of DSL's competitors.  Furthermore, Mr 
Dumble outlined the difficulties the company faces in being compared with other industries, in particular the iron ore 
industry, which have quite different business environments which in Mr Dumble's view, makes comparisons with such 
industries unrealistic for the purposes of the company's operations. 

26 Whilst in cross-examination Mr Dumble accepted that commodity markets by their nature are cyclical, in other respects, 
his evidence was unshaken. 

27 Mr Dumble was cross-examined about aspects of the matters in issue.  In relation to payment for additional hours, his 
evidence was that only a small number of employees received the role allowance payment.  It is also DSL's position that it 
does not want employees to work excessive hours or to be on standby to be recalled into work.  His evidence was that he 
thought the role allowance arrangement worked well for staff employees. 

28 In relation to the roster allowance payment, Mr Dumble described the present four on four off roster arrangement and the 
roster allowance payment being made to compensate for working 42 hours per week and on weekends and public holidays 
and the associated dislocation.  His evidence was that there had been no issues raised in the past with the company in 
relation to this particular provision. 

29 In relation to base salaries, Mr Dumble referred to the payments made to employees on signing AWAs, in the form of a 
“sign on” payment of $2500.00, and in addition, an advance of six per cent for an upcoming salary review.  He also 
described the company's preference for employment on AWAs and that this policy would not change for the foreseeable 
future.  In terms of salary movements, Mr Dumble described the performance review process and said that the 
determination of employees’ salaries at DSL, within the various salary ranges, is based upon skills, experience, 
behaviours and also overall team performance. 

30 Finally, in relation to housing, Mr Dumble said the current DSL housing policy had two elements.  The first element was 
a rental subsidy payable for employees renting company houses.  The second element is a housing subsidy, paid to 
employees living in non DSL houses.  He said that there was a change to the basis for payments, from the formula 
approach to setting housing subsidy amounts based on market considerations and attracting qualified labour for 
employment.  Mr Dumble also said that the formula approach involved some difficulties in that it was becoming harder to 
obtain reliable benchmark data, market variables are constantly changing and the formula approach provides for 
movements both up and down, the latter of which are not well received by employees, in Mr Dumble's opinion. 

31 Mr Weinert is presently the general manager human resources for Argyle Diamonds, a Rio Tinto company.  At the 
material times between October 2002 and April 2003 Mr Weinert was the operations manager for DSL at Port Hedland.  
He testified that he was involved in the negotiations for the variations to the DSL Award and was responsible in part for 
the preparation of the submission filed by DSL as exhibit A1.  Mr Weinert, as with Mr Dumble, confirmed the relevant 
content of exhibit A1 as true and correct.  In particular, Mr Weinert affirmed the content of exhibit A1, in relation to the 
material concerning base salaries, payment for additional hours, roster allowance and the accommodation claims.  
Additionally, Mr Weinert confirmed the content of annexure D to exhibit A1 that being the comparison between rates of 
pay and conditions of employment between employees of DSL and of two of its competitors, Onslow Salt and Shark Bay 
Salt. 

32 Mr Weinert was cross-examined by Mr Llewellyn.  In terms of the setting of base salaries, Mr Weinert said that DSL sets 
base salaries within the prescribed range based upon an assessment by DSL as to what is fair and reasonable in the 
circumstances.  The minimum base salaries specified for each classification level in both operations and maintenance is 
based on the corresponding base salary level for the staff system.  He confirmed that the process involves a consideration 
by DSL of skills, experience and so forth, but it is not exclusively skills based.  DSL do not use a precise measurement 
system to establish salaries within ranges but used the performance assessment process for this purpose.  Additionally, Mr 
Weinert said that salary levels are confidential in that employees do not know of each other's salary rates across the sites.  
Mr Weinert was cross-examined about some examples of salary determinations, suggesting that higher skilled employees 
had received lower salary levels under the DSL system. 

33 In relation to the role allowance issue, Mr Weinert testified that DSL does not use standby and it sees no basis for such a 
provision in the DSL Award.  Furthermore, his evidence was that DSL did not want to have a mix of systems, that is a 
role allowance and some form of other overtime/re-call payment, because that would not be fair on other employees and 
there would be no consistency.  His evidence also was that the original role allowance principle, as an arrangement, was 
proposed initially by employees and DSL agreed to it. 

34 In relation to the roster allowance, Mr Weinert said that this provision was introduced on the commencement of 
continuous shift rosters by the previous human resources manager.  Whilst DSL has proposed the flat roster allowance 
payment, the same as applicable to staff employees, a formula has been developed to determine its calculation.  
Furthermore, DSL's proposal would involve an adjustment to the flat allowance by two to five per cent per annum, for the 
term of the DSL Award.  In Mr Weinert's view, to pay the roster allowance to award employees on the same basis as such 
payment is made to staff employees, would be fair and equitable.  Additionally, it was Mr Weinert's evidence that DSL 
has received no complaints about this roster allowance in the past, and in his view, the majority of employees have 
accepted this payment and are content with the existing rostering arrangements. 

35 Finally, in relation to the accommodation provision, it was Mr Weinert's evidence that up until about July 2003, DSL 
applied the previous formula approach that originated in a 1991 agreement registered before this Commission.  However, 
it was decided that because of rental fluctuations that could occur using this formula, the DSL policy was changed to 
provide a housing subsidy at a rate assessed by DSL, which rate would be able to be reviewed under the policy by DSL at 
its discretion. 
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36 The respondents called a number of witnesses.  Mr Ellery is a production operator based at Dampier.  Mr Ellery gave 
evidence about his employment history with DSL and the skills and positions he has occupied.  He said that he has been 
on a workplace agreement in the past, reverted to the DSL Award for a period of time, and again signed a new workplace 
agreement in November 2001.  Mr Ellery appeared to have an issue with DSL in relation to military leave and an apparent 
change to that entitlement, as a matter of company policy, and its effect on his circumstances. 

37 Mr Ellery said that he had had a number of “fair treatment” procedures with DSL, not all of which had been finally 
resolved. 

38 Mr Ellery also gave some evidence about the performance review process with DSL, and his opinion that there seemed to 
be no allowance made by the company for an increase in skills to be rewarded.  He also testified that he only found out 
during the course of these proceedings, how his level of salary compared to that of other employees, and it appeared that 
he was one of the lowest paid, relative to others with similar skills.  Mr Ellery was cross-examined about his employment 
history, in particular that he had read, understood and willingly entered into his various workplace agreements.  
Additionally, whilst he was aware of the possibility of arbitration under his various workplace agreements, to resolve 
disputes he had with DSL, he had not pursued any such matters. 

39 Mr Campbell has been employed for 29 years at the Carnarvon operation.  He has production skills on all equipment 
except the harvesting machines.  Mr Campbell gave some evidence about comparative skills of a range of employees 
appearing in exhibit A9.  Mr Campbell did not initially accept a workplace agreement in 1994 because he was not happy 
with the remuneration.  His evidence was that he considered after his refusal to sign the agreement he was not offered 
overtime at that stage. 

40 Subsequently, Mr Campbell has signed a workplace agreement and he has been generally satisfied with the content of it 
and understood the salary increases and had not raised any complaints.  Additionally, he had not complained about the 
DSL housing policy. 

41 Mr Snow has been employed by DSL for about two and half years, and prior was employed by Cargill Salt and is based at 
the Port Hedland operation.  Mr Snow is a boilermaker.  He gave evidence about his skills and experience and positions 
he has occupied.  He also gave some evidence about how he ranked according to others in terms of skills and experience 
in the trades area at Port Hedland. 

42 Mr Snow also gave evidence about the DSL housing policy, and the Cargill policy prior to DSL's acquisition of that 
business.  Mr Snow also testified in relation to salary payments offered to him on the takeover of Cargill, and he 
confirmed that he received the rate of pay that was previously agreed to by Cargill just prior to DSL's acquisition of it, 
which was in an unregistered enterprise agreement. 

43 Mr Lee has been employed by DSL for about two years and prior was an employee of Cargill Salt.  He has operated 
power shovels and said that compared to many on the list of employees of DSL, he had a greater degree of experience and 
knowledge.  Mr Lee also gave some evidence about the housing policy and the change by DSL.  No concerns had been 
expressed to him by other employees in relation to any rent increases under the policy.  Mr Lee has not apparently 
accepted a workplace agreement and has remained under the terms of the DSL Award. 

44 Mr Rossi is an electrician who has been employed by DSL for about the last 12 and one half years.  Mr Rossi works four 
12 hour shifts on a two on two off basis.  He is paid both the roster allowance and a role allowance, in recognition of the 
requirement that he attend work out of ordinary hours from time to time.  He gave evidence about changes in shift 
arrangements that took place in about mid 1999.  He testified that prior to this time, maintenance was worked on a four 
panel shift system which in his view, led to problems of shift coverage etc.  He said that he raised this matter with DSL 
and held discussions with Mr Weinert about it.  As a result of these discussions, there was a change implemented where 
the maintenance electricians did not work night shift but worked day shift with a commitment to provide out of hours 
cover where required.  In return for this, DSL increased the role allowance by 18 per cent to cover this “standby” work as 
he described it. 

45 I pause to note that the question of who initiated this change, whether the employees or DSL, appeared to be somewhat 
controversial. 

46 Mr Rossi was involved in the award negotiation process.  His evidence was that on average if employees were paid 
standby rates for the amount of work they perform, this could lead to an increase of approximately $25,000.00 per annum. 

47 Mr Rossi did not consider that it would be feasible for DSL to return to a four panel shift arrangement because of a 
shortage of electricians on-site. 

48 In relation to accommodation matters, Mr Rossi said he was involved in discussions with DSL in relation to the housing 
policy issue.  He testified that he was able to obtain information from HomesWest in relation to benchmark figures over 
the telephone.  He said he used this information to calculate what the entitlements would be under the old formula basis, 
but could not recall the result.  Regardless, Mr Rossi disputed the figures for these allowances advanced by DSL.  Mr 
Rossi considered that housing was a major issue for employees. 

49 Mr Rossi was cross-examined on a number of matters.  In relation to the shift change proposal, some issue was taken with 
him as to whether it was he or DSL who had initiated the change.  Mr Rossi agreed that he had never raised concerns with 
his salary arrangements through the fair treatment process available at DSL.  Mr Rossi said that in relation to the 
performance assessment process, he treated the system “with contempt”.  We gather from this that Mr Rossi’s experience 
with the DSL performance assessment process has not been entirely positive. Furthermore, Mr Rossi agreed that if DSL 
was required to pay standby payments at award rates, this would lead to a very substantial increase in costs for his 
department. 

Relevant Principles 
50 The present application is one brought pursuant to s 40 of the Act to vary the DSL Award to in effect replace it with the 

negotiated and arbitrated instrument.  Whilst the issues in dispute have been substantially narrowed as a result of 
successful negotiations between the parties, none the less, relevant award variation principles have application to these 
proceedings.  Firstly, it is for the party seeking the variation of the DSL Award, to satisfy the Commission that the 
variation ought be made.  In this case, the four issues for determination by arbitration by the Commission in Court Session 
involve competing contentions advanced by both DSL and the respondents.  The positions of DSL and the respondents on 
these four issues are in essence, in the nature of claims and counter proposals.  Accordingly, we approach the matter on 
the basis that both parties bear the onus of establishing sufficient cause to persuade the Commission in Court Session to 
vary the DSL Award in the terms as sought by them. 
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51 Secondly, an application to vary an award, involves the exercise of a discretion by the Commission, which exercise of 
discretion must be made in accordance with the terms of the Act as a whole: Robe River Iron Associates v Amalgamated 
Metal Workers and Shipwrights Union of WA (1986) 66 WAIG 1553; Slow Learning Children's Group of WA (Inc) v 
Federated Miscellaneous Workers Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1987) 67 WAIG 
2224.  The Commission is to apply the terms of s 26 of the Act, in particular s 26(1)(c) and s 26(1)(d) which now 
provides, at (d)(vi) that the Commission, in the exercise of its jurisdiction under the Act, take into account the need to 
facilitate the efficient organisation and performance of work according to the needs of an industry and enterprises within 
it, balanced with fairness to the employees in the industry and enterprises.  In this regard, the objects of the Act are also 
important and relevant, in particular s 6(ab), s 6(ad), s 6(af) and s 6(ca). 

52 Additionally, the Commission in Court Session is required to apply the terms of the Wage Fixing Principles, in particular 
in the present case, Principle 10.  We are satisfied from the submissions of the parties, that genuine attempts have been 
made to reach agreement for the purposes of s 41 of the Act and that no other principle is directly relevant. 

53 Both parties made submissions in relation to the decision of the Commission in Court Session in BHP Iron Ore Ltd and 
Ors.  Whilst both parties referred to various aspects of the decisions of the Commission in Court Session in this case, it is 
important to keep in mind that that decision turned upon its specific facts, and the nature of the history of industrial 
regulation at the relevant employer's operation over many decades.  In our opinion, one simply cannot transpose all of the 
reasoning of the Commission in Court Session in that case, in other circumstances where different factual circumstances 
exist.  Furthermore, in our view, the circumstances prevailing in the iron ore industry in this State, which, as a matter of 
public record, is presently a very buoyant industry, cannot simply be compared with the circumstances of the salt industry, 
which is on the uncontroverted evidence, operating in a far more challenging business environment. 

54 None the less, it is the fact that over the last 15 to 20 years, the process of wage and conditions of employment fixation 
has undergone significant, even radical, change.  The focus is now upon the role of awards and relevant industrial 
agreements, as acting as a safety net of wages and conditions of employment.  This is now reflected in legislative 
provisions and principles of wage fixation. Additionally, the focus of the wage fixation system has evolved and is now 
largely at the enterprise level, whereby employers and employees are encouraged to negotiate arrangements suitable to the 
environment of the particular enterprise, by promoting effective and productive workplaces, combined with ensuring fair 
outcomes in terms of wages and conditions of employment.  The latter proposition has been elevated to statutory 
recognition in this jurisdiction under the Act, as we have noted above. 

55 Furthermore, in ensuring that awards facilitate efficient and productive work environments, legislation in this State, 
requires the Commission, of its own motion, under s 40B of the Act, to review its awards to ensure a range of statutory 
requirements are met.  One of those statutory requirements, in s 40B(1)(e) of the Act, is to ensure that an award is 
consistent with facilitating the efficient organisation and performance of work according to the needs of an enterprise, and 
also providing fairness to employees.  Whilst it might be said on one view that such a provision does no more than reflect 
the requirements of s 26(1)(c) of the Act, requiring the Commission to have regard for the interests of the persons 
immediately concerned, undoubtedly, the legislature has focused specific attention on these matters in the exercise of the 
Commission's jurisdiction and powers. 

56 With these general observations in mind, we now turn to the specific issues in dispute. 
Base Salaries 

57 The parties are in dispute about the salaries to be paid to employees covered by the Award. 
58 DSL submitted that the Award should incorporate two salary ranges with base starting salaries the same as the current 

ranges applying to DSL employees.  Employees are to move within the salary ranges commensurate with their skill, 
experience and performance and based on DSL’s performance assessment and personal development system.  It was 
submitted that if an employee disputes the level he or she is placed at the Award’s dispute resolution procedure is 
available to the employee. 

59 Following is the remuneration clause proposed by DSL as set out in the proposed Award submitted to the Commission in 
Court Session. 

“Total Salary 
Total salary is comprised of a - 

 Base Salary - an Employee’s Base Salary shall be determined by DSL within the following ranges. 
Operators and Storespersons and Servicepersons $36,300 to $51,500 

 Maintainers $39,750 to $53,500 
 Site Allowance - 25% of Base Salary up to a maximum of $18,000. 
 Roster Allowance - Employees will be paid a Roster Allowance if they are required to work on weekends, nights, 

public holidays or additional mandatory rostered hours.  Appendix 1 sets out the roster allowances for various 
examples of, but not limited to, the types of rosters that may be worked and the formula for determining future 
roster allowances.  The first annual Roster Allowance increase will apply in March 2004. 

The table below represents the minimum Base Salary for each classification. 
Classification - Operators, Storepersons and Servicepersons 

Level Minimum Base Salary Criteria 
03 $39,644 2 years’ experience in a similar role. 
02 $38,500 1 year’s experience in a similar role. 
01 $36,300 Upon commencement at Dampier Salt with less than 

12 months’ experience in a similar role. 

Classification - Maintainers 

Level Minimum Base Salary Criteria 
M3 $42,400 2 years’ experience in a similar role. 
M2 $40,500 1 year’s experience in a similar role. 
M1 $39,750 Upon commencement at Dampier Salt with less than 

12 months’ experience in a similar role. 

Employees Base Salary will be reviewed by Dampier Salt in March 2004 and March 2005.” 
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60 At the outset of the proceedings, the Commission in Court Session understood that the respondents were pursuing a 
similar structure to that proposed by DSL, save that they sought increased base and upper range salary levels.   However, 
as the proceedings developed, it appeared that the position of the respondents changed to one by which they were 
pursuing a salary scheme more aligned to the classifications contained in the Award and incorporating increases paid by 
DSL to staff employees plus a factor for efficiencies said to be derived from the award amendments agreed by the 
respondents.  This approach was objected to by DSL in supplementary written submissions, filed following a request from 
the Commission as to information about other industrial instruments containing salary range clauses.   DSL submitted that 
if consideration is to be given by the Commission in Court Session to this approach then only the existing Award rates 
should be used. 

61 The Commission in Court Session understands that the respondents’ are seeking a skills based classification structure 
based on the rates of pay set out in the Interim Award.  The respondents are claiming that the minimum rates for 
maintainers in the Award should be that of the 105% base trade level employee (SW5/P4) in the classification structure 
and that the top rate in the DSL structure should be that of the 120% rate (SW8/P1).  The respondents’ propose that the 
wage rates should reflect a forty hour week and should include the additional productivity payment already given to non 
award employees at DSL, as well as the top up rate currently applying under the Interim Award. 

62 The respondents’ position in relation to salaries on commencement is as follows: 
“WAGES 

(1) Operators 

Level Minimum Base Salary Criteria 
03 $47,736.17 After 6 months’ experience at Dampier Salt and 2 

years’ experience in a similar role. 
02 $44,328.87 After 6 months’ experience at Dampier Salt and 1 

year’s experience in a similar role 
01 $42,054.82 Upon commencement at Dampier Salt  

(2) Maintainers 

Level Minimum Base Salary Criteria 
M3 $56,655.80 After 6 months’ experience at Dampier Salt and 2 

years’ experience in a similar role. 
M2 $49,945.90 After 6 months’ experience at Dampier Salt and 1 

year’s experience in a similar role 
M1 $45,464.64 Upon commencement at Dampier Salt  

STANDARD GROUP OF ALLOWANCES 
(1) (a) The Standard Allowance of 25% M1 Base Rate per week is payable to all adult employees except 

adult apprentices.  This allowance is paid in respect of all factors of service and work conditions. 
(b) The Trades Allowance of 5% M1 Base Rate per week is payable to a tradesperson for the provision of 

a suitable kit of tools. 
(c) The Electrical Allowance 

Electricians who are endorsed to hold licences shall be paid - 
1 Licence $20.00 per week 
2 Licences $40.00 per week 

(2) The allowances specified in this clause are paid flat for ordinary time worked and for paid authorised absences 
from work.  They are not paid for unauthorised absences, unpaid leave or overtime. 

In any week in which an employee has an entitlement to less than 38 ordinary hours these allowances shall be adjusted 
accordingly.” 

63 It is the Commission in Court Session’s view that neither DSL nor the respondents submitted sufficient information and 
evidence about the rationale for adopting the salaries included in their respective claims nor did the parties outline the 
basis upon which the proposed commencement salaries were determined.  Accordingly it has been difficult for the 
Commission in Court Session to determine the rates of pay that should be included in the Award. 

64 The Commission in Court Session rejects a salary structure and review scheme in the same terms as currently operates at 
DSL for staff employees.  The evidence adduced in the proceedings demonstrates that DSL’s current system whereby 
employees move through their salary range after assessment and review by DSL at their sole discretion is a process which 
is neither transparent nor clear as to which specific factors DSL has determined are relevant to an employee’s progression.  
It is the case that a system of this nature can result in inequities between employees and evidence before the Commission 
in Court Session demonstrated that employees utilising similar skill levels and whose abilities are valued by the applicant 
are currently being paid different rates of pay to other employees with similar skills and abilities.    

65 Furthermore however, the Commission in Court Session is not satisfied that the classification structure proposed by the 
respondents is appropriate to superimpose onto the long standing existing salary structure and process at DSL, given the 
limitations of the proposed structure and the impact that such a structure will inevitably have on the flexibilities currently 
available to DSL.  The Commission is required to ensure that awards not only provide fair terms and conditions of 
employment but also facilitate the efficient performance of work in an enterprise such as DSL.    

66 Given these reservations, the Commission in Court Session has decided to adopt a salary structure based on the total 
salary proposed by DSL, with some modifications.  The Commission believes that the ranges and commencement rates of 
pay as proposed by DSL are an appropriate starting point for employees covered by the Award and the ranges proposed 
by DSL contain salaries more beneficial to employees than the current rates applying in the Interim Award, when these 
rates are annualised (including the top up) and when a forty hour week is taken into account.  In coming to this 
conclusion, the Commission also has had regard to the evidence of the circumstances facing the salt industry generally 
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and DSL in particular.   Additionally, regard has been had to the base salaries proposed by DSL and conditions of 
employment taken as a whole, compared to those applicable to other employers operating in the salt industry in this State, 
in determining what would be fair terms and conditions of employment.   

67 It is the Commission in Court Session’s view that the parties should agree on the basis whereby an employee can progress 
through each range using the DSL salary ranges as a starting point.  The Commission in Court Session will then require 
that this agreed structure and process be included as an appendix to the Award. 

68 The Commission has decided that the following elements are to form the basis of the negotiations on the structure and 
process of salary progression at DSL: 
(a)  On commencement of employment with Dampier Salt an employee will be paid a salary within the range 

prescribed by clause 2.5 – Remuneration for the classification level to which they are appointed. 
(b)  The salary to be paid to an employee on commencement within the prescribed range will be based on the 

employee’s experience in a similar role; the qualifications held; skills possessed; demonstrated competence and 
any other factors agreed by the parties to the Award that are considered relevant to such an assessment. 

(c)  Progression within the range of salaries specified in clause 2.5 – Remuneration for the classification in which an 
employee is engaged is to be based on an annual salary review to be applied each year. 

(d)  The salary review process referred to in (c) above is to take into account an employee’s performance assessment 
outcomes including safety performance and application on the job. 

(e) An employee who disagrees with the assessment of their commencing salary or their annual review may 
progress the matter in accordance with clause 21 – Issue Resolution Procedure of the Award. 

69 If the parties are unable to agree on how an employee is to progress within each range the Commission will assist the 
parties by way of further conciliation or arbitration if necessary. 

Accommodation Provisions 
70 The provision of accommodation and related subsidiaries are contentious matters.    All employees are currently subject 

to the DSL policy as set out in exhibit A3.  The applicant submits that the policy should be simply referred to in the 
Award; alternatively, the policy should be incorporated into the Award.  The provisions for staff and Award employees 
are the same.  The respondents propose that a formula be applied using as a basis the market rentals as determined by the 
Valuer-General.  At each site there is a mixture of company housing, for which a rental charge is applied, or a housing 
subsidy.  The applicant rejects a formula driven approach because it says that in practice the market is volatile, measures 
are unreliable and employees are not amenable to downward swings in subsidy payments. 

71 The respondents tendered a number of government documents as exhibits R3, R4 and R5 which they submitted are 
readily available from the Department of Land Administration and Homeswest.  In addition, the respondents tendered 
through exhibit R23, notes of negotiations between the parties to these proceedings on 31 October 2002.  The respondents 
say that there existed an agreed formula for the calculation of the housing subsidy and rental arrangements and there is 
nothing that warrants a change from this agreed position.  The respondents submitted that the formula was applied by 
DSL until recent times when DSL discovered that the continued application of the agreed formula would lead to 
substantial increases in payments to employees.  The respondents maintain that the information required from which the 
rate may be calculated is readily obtainable from Homeswest. 

72 DSL submitted in relation to the formula that, albeit an agreement was reached between the unions and company in 1991, 
the formula for the accommodation subsidy and rental charges was not included in the Award.  The applicant submits that 
they made it clear that: 
“When the parties negotiated this agreement the company was not seeking a commitment from the unions to a formula 
that would go on ad infinitum.  At the end of 1992 there will be further negotiations and a fresh look at the whole 
structure of the arrangement. 
It may be the case that at that stage future increases or movements will be negotiated on some other component such as 
home improvement or home purchase schemes or whatever is suitable to the circumstances at the time.” 

73 The respondents said that Award employees have been covered by the policy since 2002. Mr Llewellyn submitted that by 
adopting the Valuer-General’s rates for example in Karratha then the annual accommodation payment would be 
approximately $22,000.00 and not $19,000.00.  This situation which disadvantages employees has arisen from the 
unilateral change applied by DSL some years earlier.  The formula and rates which should apply are readily obtainable 
and the earlier agreement should in effect be reinstated. 

74 There is very little evidence before the Commission in Court Session concerning complaints or difficulties with the 
current accommodation policy provisions.  The submission of the respondents is more reliant on the perceived lack of 
fairness and equity in moving from the previously agreed and applied formula.  There is little before the Commission to 
challenge the adequacy of the amounts within the current provisions.  The provisions sought for water and electricity are 
common, as is the amount provided as a maximum for home improvements.  It is the rental rates and home subsidies that 
vary. 

75 DSL submitted that between the 2002 policy contained in exhibit R2 and the 2003 policy contained in exhibit A3, the 
rents did not change but the housing subsidy was increased.  These payments are well in excess of the allowances in the 
Award.  We agree with this submission.  There is little in the evidence adduced by the respondents to lend anything other 
than support to the policy adopted by DSL.  For these reasons we consider that the existing policy should be incorporated 
as part of the Award.   

Payment for Additional Hours 
76 The applicant submitted that where employees are required to work additional hours they be paid using the formula of 

base salary divided by 52, divided by 40, and multiplied by 2.0; or be given the equivalent time off in lieu.  This is a 
provision of double time for additional hours, whenever they are required.  The applicant also submitted that where an 
employee is called out they also be paid under this formula for time worked.  In their view standby and call-out provisions 
are not required and are outdated. 

77 The respondents seek a choice of standard overtime, standby and on-call provisions or the payment of a role allowance 
for regularly working additional hours outside their normal rostered hours. 

78 It is the view of the Commission in Court Session that absent agreement a standard clause should be incorporated into the 
Award to remunerate employees for additional hours worked.  The clause should include standby and call-out provisions.  
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These provisions if not required would of course not be applied.  However, it is not an argument to say that these types of 
provisions are outdated in a modern competitive environment.  Such provisions remain in many awards and agreements in 
production environments, in both the State and federal jurisdictions.  They seek to compensate adequately for the 
additional demands placed upon employees when extra work is required either regularly, at peak-loads or in an 
emergency.  In respect of the precise provisions which should apply, the existing cl 27 of the Award would suffice.  The 
Commission sees no valid reason, arising from the evidence or submissions, to vary from this clause.  Given that  the 
parties may be  minded at a future time to, by consent or otherwise, introduce a revised clause that might better suit the 
production requirements of DSL and the disadvantage experienced by the workforce a liberty to apply will be granted . 

79 In saying this, the Commission does not see a need to provide an alternative of a role allowance.  Again if parties are 
minded to agree to such a provision at a later date, and having digested the full extent of the Award, then an application to 
the Commission may of course be made. 

Proposed Roster Allowance 
80 Finally, the parties are in dispute as to whether flat rate or percentage payments for shift work should apply.  Presently a 

flat rate applies in the Award, and has also applied in the Cargill Award.  DSL proposes to adopt a formula in the Award 
which is ‘worked back’ for the amount of roster allowance paid to those who work rosters.  DSL opposes the mechanism 
preferred by the respondents and submitted that this is a mechanism designed to achieve a significant increase in roster 
allowances and there is no evidence to establish such a change. 

81 Apart from lacking support through the evidence adduced in these proceedings, DSL submitted that the respondents’ 
proposal for a roster allowance would lead to inequitable treatment between staff and Award employees, lending itself to 
discontent.  The additional cost would also burden DSL vis-a-vis other salt producers. 

82 Mr Llewellyn for the respondents argued that other allowances are typically scaled for level of income but not the 
allowance for shift work.  Ordinarily matters of this nature in awards of the Commission are worked out from an 
employee’s base rate of pay and hence are scaled for income.  As a matter of fairness a percentage figure should be 
applied to the calculation of the roster allowance.  Alternatively, if a flat rate is applied to the calculation then different 
rates should be used to identify the differing disability applicable to Saturdays and Sundays. 

83 In the respondents’ submission it is not an argument to say that there is no evidence of complaint as there is no 
knowledge by employees of how rates are calculated and no real choice in terms of accepting these rates.  As for the 
disadvantage to DSL Mr Llewellyn says that DSL forms a part of the Rio Tinto group of companies where the varying 
disability for weekends is taken into account. 

84 The roster allowance forms a substantial part of an employee’s income for those who work shifts.  As we have already 
observed earlier in these reasons, it is for each party in this matter to bear the onus of proving their claims.  The position 
adopted by the respondents with respect to the calculation of the roster allowance would lead to significant increases in 
that allowance without any justification on the evidence.  It may be the case that a percentage figure should be applied in 
such a manner that does not lend itself to unsubstantiated, significant increases. That method is not before the 
Commission in Court Session presently and the formula proposed by DSL should be adopted. 

Proposed Award 
85 In other respects the Commission is satisfied that subject to the following observations, the agreed matters should be 

incorporated into the Award. The Commission has inserted an adult minimum award wage clause in cl 2.5-Remuneration 
and the Arrangement clause has been consequentially amended to account for the addition of a new cl 5 -Overtime and a 
liberty to apply clause as a new cl 22 in relation to additional hours and role allowance. Reference has been made to the 
applicable Commonwealth legislation in cl 12 – Superannuation.  Step 6 to cl 21 – Issue Resolution Procedure has been 
slightly amended as it refers to this Commission.  We finally note two matters.   In cl 2.5 - Remuneration an increase to 
the roster allowance was proposed for March 2004. If this has been applied the parties are requested to provide the 
Commission in Court Session with any revised rates for incorporation in the final order.  Secondly, the agreed provision 
in relation to salaries refers to a review of salaries at a specified time.  In light of our determination in relation to salaries 
we require the parties to advise what timetable should be inserted into this clause in the final order.  

86 n other respects some minor spelling and grammatical changes have been made.   
87 A minute of proposed order now issues. 
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Catchwords Industrial law – Award – Award variation – Further reasons for decision – No reduction clause 
inserted in new award – Order issued – Industrial Relations Act 1979 (WA) s 35(3), s 26(2), s 
26(1)(a) 

Result New award made. Order issued 
Representation 
Applicant Mr F Parry SC and Ms Z Weir of counsel 
Respondents Mr M Llewellyn 
 
 

Further Reasons for Decision 
1 The Commission in Court Session published its reasons for decision in this matter with a minute of proposed order dated 30 

June 2004.  In accordance with s 35(3) of the Industrial Relations Act 1979 (“the Act”), the parties were afforded an 
opportunity to speak to the minutes of the proposed order.  Both Dampier Salt Ltd (“DSL”) and the respondents have been 
heard and in the case of the company, a detailed written submission was filed.   

2 The thrust of DSL's submissions was to the effect that the minute of proposed order be amended to reflect the up to date rates 
of salary and rates of allowances, consistent with the reasons for decision of the Commission in Court Session.  Other more 
minor matters raised included re-numbering of some clauses for internal consistency, and capitalisation of various terms used 
in the proposed award.  Furthermore, submissions were made by counsel for DSL in relation to clause 5 - Payment for 
Additional Hours, to delete reference to “ordinary hours” as that concept, on DSL submission, is not relevant to the operation 
of the proposed award.  Similar submissions were made in relation to references in the minute of proposed order to “agreed 
shift”, “standard earnings” and “rostered overtime” in the same clause. 

3 The Commission in Court Session has considered these submissions and is of the opinion that the proposed amendments to the 
minute of proposed order, as suggested by DSL in its submissions, with one exception, should be made.  We are not minded to 
amend the accommodation policy as submitted by DSL.  The accommodation policy provision will be as determined by the 
Commission in Court Session that being the policy as put to the Commission during the course of DSL's case and as set out at 
appendix 1 to the new award. 

4 Given that it was the intention of the Commission in Court Session that no employee suffer a reduction in remuneration on the 
making of the new award, and DSL argued in the substantive hearing of the matter on the contrary that employees bound by 
the new award would be better off, the Commission in Court Session notified the parties that it was considering the inclusion 
of a no reduction clause in the order to issue.  Such a provision is not uncommon and generally ensures that there are no 
unintended consequences as a result of the making of a new award.  Only DSL responded to this proposal and opposed it on a 
number of grounds.  In short, DSL submitted that such a provision was not requested by either party; would be inconsistent 
with the terms agreed between the parties; was unnecessary and did not reflect the intention of the Commission in Court 
Session’s reasons for decision.   

5 We reject those submissions.  It is trite to observe that in granting relief or redress under the Act, the Commission is not 
restricted to the specific claim made or to the subject matter of the claim: s 26(2) Act.  This is not altered by the fact that the 
Commission in the instant case has only arbitrated some and not all of the matters originally in dispute.  The agreement 
between the parties as to those matters not in dispute could never fetter the broad discretion reposed in the Commission to 
inquire into and deal with the relevant industrial matter in accordance with equity and good conscience: s 26(1)(a) Act.  The 
ultimate making of an award is a matter for the Commission and not the parties. The submission by the applicant’s solicitors as 
to the power of the Commission to include a provision of this kind is also at odds with its own submission at the speaking to 
the minutes, that the Commission in Court Session modify the accommodation clause to reflect what was submitted to be the 
current provision, as opposed to the provision contained in the original minute of proposed order. 

6 We are also somewhat surprised at the submissions made by the applicant’s solicitors, given their submissions during the 
course of the hearing of the matter.    

7 The intention of the proposed no reduction clause is not to, and it cannot, preserve the terms of the existing awards that will be 
cancelled on the making of the new award.  However, to avoid any further difficulties that might arise, the proposed clause 
will be limited to salaries. The operative date will reflect the changes necessary to DSL’s payroll system. 

8 A revised minute of proposed order now issues.  The parties are advised tha if they wish to speak to any matter contained in 
the revised minute that they do so in writing by 12pm Tuesday 3 August 2004 following which the order will issue.   
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Result New award made.  Order issued 
Representation 
Applicant Mr F Parry of senior counsel and with him Ms Z Weir of counsel 
Respondents Mr M Llewellyn 
 
 

Order 
HAVING heard Mr F Parry of senior counsel and with him Ms Z Weir of counsel on behalf of the applicant, and Mr M Llewellyn 
on behalf of the respondents, the Commission in Court Session, pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979,  hereby- 

(1) MAKES an award to be known as the Dampier Salt Award 2004 in terms of the schedule attached hereto with 
effect on and from 16 August 2004. 

(2) ORDERS THAT the Dampier Salt Award 1990, No A 23 of 1990 and the Dampier Salt Limited Port Hedland 
Interim Award 2002 be and are hereby cancelled. 

 (Sgd.)  S J KENNER, 
[L.S.] Commission In Court Session. 

 

SCHEDULE 
1.   INTRODUCTION 

1.1  Name 
1.2  Scope of the Award 
1.3  Term 

2. CONTRACT OF EMPLOYMENT 
2.1  Types of Employment 
2.2  Work 
2.3  Award Copy 
2.4  Contractors 
2.5  Remuneration 
2.6  Termination 
2.7  Redundancy 

3. HOURS AND SHIFT WORK 
3.1  Hours 
3.2  Rosters 
3.3  Change of Shift or Roster 

4. WORK CLOTHING 
5 OVERTIME 

5.1 Overtime Provisions 
5.2 Callout 
5.3 Ten Hour Break 
5.4 Readiness (After Hours) 
5.5 Cancellation of Overtime 
5.6 Rest Breaks on Overtime 
5.7 Overtime Distribution 

6. TRANSPORT 
7. REST PERIOD BETWEEN SHIFTS 
8. MEAL/REST BREAKS 
9. LEAVE AND OTHER BREAKS FROM WORK 

9.1  Payment for Leave 
9.2  Annual Leave 
9.3  Public Holidays 
9.4  Long Service Leave 
9.5  Sick Leave 
9.6  Bereavement Leave 
9.7  Carers Leave 
9.8  Parental Leave 
9.9  Military Service Leave 
9.10  Jury Service Leave 
9.11  Sporting Leave 
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10. UNION BUSINESS 
11. ACCOMMODATION 

11.1 Purpose 
11.2 Scope 
11.3 Definitions 
11.4 Policy 
11.5 Allocation of Company Housing 
11.6 Transfer to Alternate Company Housing 
11.7 Occupancy of Company Housing 
11.8 Rental charges for Company Housing 
11.9 Power and Water expenses 
11.10 Furniture for Company Housing 
11.11 Home Improvements to Company Housing 
11.12 General Conditions in relation to occupancy of Company Housing 
11.13 Housing Subsidy 
11.14 Apprentices 

12.  SUPERANNUATION 
13.  ANNUAL LEAVE TRAVEL ASSISTANCE 
14.  EMPLOYEE ASSISTANCE PROGRAM 
15.  EDUCATION ASSISTANCE 
16.  STUDY LEAVE AND ASSISTANCE 
17.  RELOCATION ASSISTANCE 
18.   MEDICAL ASSISTANCE 
19.  LICENCES 
20. NO EXTRA CLAIMS 
21.  ISSUE RESOLUTION PROCEDURE 
22. NO REDUCTION 
23. LIBERTY TO APPLY  
APPENDIX ONE - ROSTER ALLOWANCES 
APPENDIX TWO - SICKNESS AND ACCIDENT SCHEME 

1. INTRODUCTION 
1.1  Name 

This award is to be known as the Dampier Salt Award 2004. 
1.2 Scope of the Award 

This award applies to persons employed by Dampier Salt in or in connection with the production (by solar 
process), brine handling, harvesting, processing, hauling and shipping (including work carried out on Dampier 
Salt owned, and non Dampier Salt owned, wharf facilities) of salt, maintenance and incidental work thereto: and 
dredging, processing, hauling and shipping (including work carried out on Dampier Salt owned, and non 
Dampier Salt owned, wharf facilities) of gypsum, maintenance and  incidental work thereto by Dampier Salt 
Limited, including any new operation that Dampier Salt may acquire or develop in the future. 
The parties bound by this award are: 
Dampier Salt Limited (ACN 008 706590) (Dampier Salt), its employees and the following unions signatory to 
this award: 
(a)   AWU Australian Workers’ Union, West Australian Branch Industrial Union of Workers. 
(b)   CEPU Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied 

Workers’ Union of Australia, Engineering and Electrical Division, Western Australian Branch. 
(c)   AFMEPKIU Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of 

Workers Western Australian Branch. 
This award replaces in its entirety the Dampier Salt Award 1990. 

1.3  Term 
This award will come into effect on 16 August 2004 and remain in force for a period of two years. 

2. CONTRACT OF EMPLOYMENT 
2.1 Types of Employment 

Employees may be employed as permanent or fixed term on either a full-time or part-time basis, to be 
confirmed in writing at the point of engagement. For a fixed term employee their employment status will be 
reviewed after a period of 12 months. 
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2.2   Work 
Dampier Salt may require an employee to carry out any work that is within the employee’s skills and 
competence, subject to safety and statutory requirements. 

2.3  Award Copy 
A copy of the award shall be provided to every employee upon request. 

2.4   Contractors 
DSL shall utilise contractors on any work as required to meet the needs of the business. The engagement of the 
contractor requires the contractor to comply with its obligations under Part V of the Minimum Conditions of 
Employment Act 1993 (WA). 
If contractors are engaged to perform work for periods greater than five consecutive working days, then 
Dampier Salt shall inform the appropriate workgroup prior to the commencement of this work. 
It is not the intention of this provision to replace the current permanent employees at Dampier Salt with contract 
employees. 

2.5   Remuneration 
Full Time employees 
Full time employees will be paid an annualised Total Salary that includes provision for all rostered hours, 
penalties, loadings and all other allowances or payments applicable to an employee’s role, excluding housing 
subsidy if applicable and superannuation. 
Part Time employees 
Part time employees will receive a pro-rata annualised Total Salary and pro rata leave and other entitlements, 
based on the proportion of time they work compared to a full-time employee. 

Total Salary 
Total Salary is comprised of a - 

•   Base Salary - an employee’s Base Salary shall be within the following ranges, 
- Operators and Stores persons and Servicepersons $36,300 to $51,500 
- Maintainers $39,750 to $53,500 

•  Site Allowance — 25% of Base Salary up to a maximum of $18,000. 
•  Roster Allowance — Employees will be paid a Roster Allowance if they are required to work on 

weekends, nights, public holidays or additional mandatory rostered hours. Appendix 1 sets out the 
Roster Allowances for various examples of, but not limited to, the types of rosters that may be worked 
and the formula for determining future Roster Allowances. The first annual Roster Allowance increase 
will apply in March 2005. 

The table below represents the minimum Base Salary for each classification. 
Classification - Operators, Stores persons and Servicepersons 

Level 
 

Minimum Base Salary Criteria 

03  $39,644 2 years’ experience in a similar role.  
02 $38,500 1 year’s experience in a similar role. 
01 $36,300 Upon commencement at Dampier Salt with less than 12 months’ 

experience in a similar role. 

Classification - Maintainers 

Level Minimum Base Salary Criteria 
M3 $42,400 2 years’ experience in a similar role. 
M2 $40,500 1 year’s experience in a similar role. 
M1 $39,750 Upon commencement at Dampier Salt with less than 12 months’ 

experience in a similar role. 

An employee's Base Salary will be reviewed by Dampier Salt in March 2005 and in March of each subsequent year.    
During the term of this award, an employee’s Base Salary will not be reduced. 
Total Salary will be paid monthly by electronic funds transfer into bank accounts of the employee’s choice. Employees 
who are currently paid fortnightly may continue on this basis. If either an employee or Dampier Salt become aware of 
errors in payment, such errors will be notified to the other party as soon as practicable. Any under payments will be 
rectified as soon as possible. Should any over payments in respect to an employee’s salary occur, discussions shall take 
place between the employee and Dampier Salt prior to any over payment being recouped. In the event of any dispute in 
relation to the overpayment the matter shall be dealt with in accordance with the award dispute settlement procedure.  No 
money shall be recouped from the employee until this process is finalised. 
Apprentices 
An apprentice shall be paid a percentage of the Maintainer’s Base Salary (Ml) contained herein as per the following table. 
The appropriate Site and Roster Allowance shall be paid where applicable. 
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FOUR YEAR TERM % of Maintainer’s Base Salary 
1st Year 50 
2nd Year 65 
3rd Year 85 
4th Year 95 

Minimum Adult Award Wage  
(1) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this 

clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4 

June 2004. 
(3) The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net 

adjustments from State Wage Case decisions. 
(4) Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or 

employees who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the 
Minimum Adult Award Wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates 
provision in this award to the Minimum Adult Award Wage of $467.40 per week. 

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships 
or Jobskill placements or employed under the Commonwealth Government Supported Wage System 
or to other categories of employees who by prescription are paid less than the minimum award rate. 

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or 
otherwise in relation to the application of the Minimum Adult Award Wage. 

(7) Subject to this clause the Minimum Adult Award Wage shall - 
(a) apply to all work in ordinary hour. 
(b) apply to the calculation of overtime and all other penalty rates, superannuation, payments during any 

period of paid leave and for all purposes of this award. 
(8) Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2004 
State Wage Case Decision. Any increase arising from the insertion of the minimum adult award wage will be 
offset against any equivalent amount in rates of pay received by employees whose wages and conditions of 
employment are regulated by this award which are above the wage rates prescribed in the award. Such above 
award payments include wages payable pursuant to enterprise agreements, consent awards or award variations 
to give effect to enterprise agreements and over award arrangements. Absorption which is contrary to the terms 
of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting 
those resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 

(9) Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid 

less than $406.70 per week.  
(b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction, or multiple of the 

ordinary rate of pay, it shall be calculated upon the rate prescribed in this award for the actual year of 
apprenticeship. 

(d) Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult 
apprentice in force immediately prior to 5 June 2003. 

2.6 Termination 
Permanent employees 
Either an employee or Dampier Salt may terminate the employee’s employment by giving one calendar month’s 
notice. Dampier Salt may pay in lieu for the month or a combination of notice and the remainder paid in lieu for 
the notice period. Payments made in lieu will be equivalent to what the employee would have received had they 
worked the full notice period. 
If an employee is over 45 years of age and has at least two years of continuous service with Dampier Salt, the 
employee will be entitled to 5 calendar week’s notice or payment in lieu. 
Employment may be terminated without notice in the event of serious misconduct. 
Fixed Term 
From time to time Dampier Salt engages employees for a fixed period or for a specific task. The employment 
will terminate at the completion of the period or the task without the need for notice of termination to be given 
to the employee. Employment may be terminated without notice in the event of serious misconduct. 

2.7 Redundancy 
In the event of a change to Dampier Salt’s operational requirements an employee’s role may become redundant. 
If an employee’s role becomes redundant then they will be entitled to the following: 
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(a) Payment of pro-rata accrued annual leave and long service leave; 
(b) One month’s notice or payment in lieu of notice. Employees over 45 years of age who have 

completed two years of continuous service are entitled to an additional two weeks’ notice; 
(c) Three weeks’ Total Salary for each year of continuous service up to the last completed month of 

service. Regardless of length of service this payment will not be less than three months’ Total Salary; 
and 

(d) Relocation assistance, Dampier Salt will meet the following relocation costs to relocate employees 
made redundant and their dependants to Perth or their point of hire: 

• Household and personal effects up to a maximum of 40 cubic metres. 
• Two standard motor vehicles or one vehicle and an additional item (eg. boat, motorbike, 

trailer) provided that the cost does not exceed the cost of transporting a second motor 
vehicle. 

•   A maximum of $500 towards expenses incurred for the relocation of pets, where the 
removal occurs in Western Australia and $1000 for expenses where the removal is outside 
Western Australia. 

•   Economy airfares or a total subsidy of $0.50 per kilometre if the employee chooses to drive 
their private vehicle. This subsidy is inclusive of any accommodation costs 
incurred. 

Employees shall be required to provide Dampier Salt with two written quotes for their removal costs. 
Dampier Salt will then nominate the firm to be used. 
Dampier Salt will self-insure for all relocations. employees are required to report any loss or damage 
of their personal or household effects immediately to Dampier Salt. In such an event, employees are 
also required to obtain written quotes for the cost of replacing lost or damaged items and submit these 
to Dampier Salt. 

(e) Should the employee choose to relocate elsewhere, Dampier Salt will meet the cost of that 
relocation up to the cost of a comparable relocation to Perth. 

Dampier Salt will determine the method and criteria of selecting roles for redundancy. In the first instance 
Dampier Salt will consider but not be compelled to accept any volunteers. In the event that this is not suitable 
then the method of selection will be developed by Dampier Salt.  
Redundancy payments do not apply if the employee accepts an alternative role within Rio Tinto. 

3.  HOURS AND SHIFT WORK 
3.1  Hours 

Employees working Monday to Friday day shift will be required to work a minimum average of 40 hours per 
week. Employees working shifts will be required to work the hours set out in the roster. Rosters will be 
designed to provide one day per month off during Monday to Friday. This may need to be reviewed should 
there be a significant business need. Where employees are required to work reasonable additional hours outside 
their normal rostered hours then they shall be paid in accordance with clause 5.1 herein. 
Where employees work a roster other than day shift Monday to Friday or one that requires them to work 
mandatory rostered hours in excess of 40 hours per week, this is compensated for in the employee’s Roster 
Allowance. 
Employees working a Monday to Friday roster, other than 24 hour per day coverage or a 12 hour shift, the shift 
is continuous exclusive of the meal break. 
For all other employees, the shift is continuous inclusive of a meal break. 

3.2  Rosters 
Dampier Salt may carry out all operations 24 hours per day 7 days per week. Shifts may be up to 12 hours in 
duration. Employees will pass on any required information at the change of shift. Dampier Salt may introduce 
roster systems that meet the operational needs of the business and takes into account the health and safety needs 
of employees. Appendix 1 contains examples of, but not limited to, the types of rosters that may be worked. 
Prior to the introduction of a new roster, Dampier Salt will consult with the employees directly affected and 
provide employees with 28 days notice prior to commencing the new roster. 

3.3 Change of Shift or Roster 
Dampier Salt may require employees, where reasonable, to change from one shift to another or one shift roster 
to another. Employees will be given 24 hours notice of any such change, unless a lesser period is agreed with 
the employee. An employee’s Roster Allowance will be adjusted if necessary and they will be notified of such a 
change in writing. 

4. WORK CLOTHING 
Dampier Salt will provide PPE, work clothing and safety boots as required. 

5.  OVERTIME 
5.1 Overtime Provisions 

(a) An employee shall work reasonable overtime where required by the employer, subject to the limit that 
no shift will exceed 14 hours exclusive of travelling and waiting time. 

(b) Time worked outside the rostered hours of work as fixed by the hours clause unless otherwise 
specified, shall be payable at double time Base Rate or the equivalent time off in lieu agreed after the 
acceptance of overtime.  Base Rate is Base Salary divided by fifty two divided by forty. 

(c) The provisions of this clause do not operate so as to require payment of more than double time Base 
Rate. 
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(d) In computing overtime, each day shall stand alone, but when an employee works overtime which 
continues beyond midnight on any day the time worked after midnight shall be considered part of the 
previous day's work. 

5.2 Callout 
(a) An employee who, having left work on completion of the employee’s rostered hours, returns by 

direction of the employer to work overtime, is deemed to have been called out whether notified of the 
requirement to work before or after leaving the employer's premises. 

(b) An employee called out to work overtime shall be paid at double time Base Rate for at least four hours 
inclusive of reasonable time getting to and from work, for each such occasion, but not more than once 
in respect of any period of time. 

(c) The following do not apply as callouts: 
(i) Where it is customary for an employee to return to perform a specific job outside rostered 

hours of work. 
(ii) Where the overtime is, except for a reasonable meal break, continuous with the completion 

of the rostered hours of work. 
(iii) Where the employee is notified of the requirement to work overtime before leaving the 

previous day or earlier. 
In the case of pre-start overtime arranged for the start of a week, notification shall be not 
later than the equivalent usual shift completion time on the previous day. 

(iv) When pre-start overtime has been notified in the period between leaving work on 
completion of the employee’s rostered hours (or its equivalent on a non-working day) and 
12 hours prior to the start of rostered hours. 
With the exception that where pre-start overtime arranged in this period exceeds one hour, it 
shall be treated as a call-out. 

(d) Where a callout commences less than four hours before the start of rostered hours, and the overtime is, 
except for a reasonable meal break, continuous with the commencement of rostered hours, the period 
prior to rostered hours is paid at double time Base Rate. The balance of the four hour callout is paid at 
single time Base Rate in addition to the appropriate Total Salary. 

(e) Unless unforeseen circumstances arise, an employee called out for a specific job shall not be required 
to work for the maximum period applicable if the job is completed in less time than that maximum 
period. 

5.3 Ten Hour break 
(a) When overtime work is necessary it shall, unless urgent or special circumstances prevail, be arranged 

so that employees have at least ten consecutive hours off duty between the work of successive days 
without loss of Total Salary. 

(b) (i) Where an employee is called out to work in the four hours before the shift starts, the 
employee will continue to work, where circumstances require and complete the shift without 
a ten hour break. 

(ii) An employee is entitled to a ten hour break if a call out starts or work on the call out finishes 
more than four hours, but less than ten hours before the start of the rostered shift. 

(c) If, on the instructions of the employer, an employee resumes or continues work without having had a 
ten hour break, the employee shall during rostered hours be paid single time Base Rate in addition to 
Total Salary until a ten hour break has been taken. 

(d) If the rostered hours of work falling within the rest period extend more than 5.5 hours beyond the 
normal shift commencement time, the employee will not be required to attend work, but will be paid 
Total Salary. 

5.4 Readiness (After Hours) 
When required to be in readiness for a call to work after rostered hours, an employee shall be paid at single time 
Base Rate for that period, with a minimum of two hours to apply. 

5.5 Cancellation of Overtime 
(a) Where a shift is cancelled, notice of the cancellation will normally be provided to the employee ten 

hours prior to the rostered start time. 
(b) Where less than ten hours notice is given, the following shall apply: 

(i) Where the notice is provided prior to or at the pick-up time at a recognised bus- stop, four 
hours at single- time Base Rate is payable to the employees rostered for that shift. 

(ii) Where notice is not given at the bus- stop and employees report on-site for work and are then 
advised of the cancellation, those employees will be paid single-time Base Rate for the 
rostered period up to a maximum of eight hours. 

(iii) When work has commenced on a shift and a cancellation is then advised, employees so 
affected will be paid double time Base Rate for the actual time worked and at single-time 
Base Rate for the balance of the rostered period up to eight hours. 

(c) When pre-start overtime has been notified after leaving work on completion of the employee’s 
rostered hours, cancellation by the employer may only be made up to 12 hours before the start of 
rostered hours. 
An employee will be paid single time Base Rate for such cancellation. 
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5.6 Rest Breaks on Overtime 
(a) Where overtime work commences more than 1.5 hours before the start of rostered hours or extends 

more than 1.5 hours beyond the completion of rostered hours, an employee shall: 
(i) be allowed a rest break of 15 minutes at an appropriate time paid at single time Base Rate. 
(ii) if that rest break has not been allowed, shall in addition to the overtime worked be paid in 

lieu for 15 minutes at double time Base Rate. 
(b) Where overtime work extends more than two hours beyond the completion of rostered hours, the 

above is superseded by the provision that an employee shall: 
(i) be allowed a meal interval of 30 minutes paid at single time Base Rate before commencing 

the overtime. 
(ii) if that rest break has not been allowed, in addition to the overtime worked be paid in lieu for 

30 minutes double time Base Rate. 
5.7 Overtime Distribution 

Where rostered overtime is required the principle will be that the employee who normally performs the major 
component of the proposed work will be the first to be approached for the rostered overtime.  Where more than 
one employee normally performs that duty and rostered overtime occurs more than once the principle of 
equitable roster will apply. 

6. TRANSPORT 
Dampier Salt shall provide employees with transport to and from work. Employees who are required to drive such 
transport shall be covered by workers compensation during that period. 

7. REST PERIOD BETWEEN SHIFTS 
Unless extraordinary circumstances exist, employees will have a break of at least 10 consecutive hours between ceasing 
work on one rostered shift and the start of their next rostered shift. If having the 10 hour break means an employee 
commences their next shift later than the usual starting time, they will only be required to work to their usual finish time, 
and will be paid for their full shift as normal. The rest period is inclusive of travel time. In the event of extreme weather, 
employees may be required to return to work on an urgent basis. 

8.  MEAL/REST BREAKS 
For employees working a Monday to Friday 8 hour roster, the meal breaks will be allocated on the basis of one 30 minute 
meal break and one 15 minute rest break. An employee who works two hours or more in addition to their normal rostered 
hours on any day, shall be entitled to an additional 15 minute rest period. 
Employees who work 12 hour shifts will be allowed 60 minutes for taking meal / rest breaks. An employee who works 
two hours or more in addition to their normal rostered hours on any day, shall be entitled to an additional 15 minute rest 
period for every two additional hours thereafter. 
The employee and supervisor shall decide the timing of the meal breaks, based upon health, safety and operational 
requirements. Employees will not be required to work longer than 5 hours before the first meal break is taken, unless 
agreed with the employee.  
Rest breaks should be taken at an appropriate time during the shift having regard to work requirements and health and 
safety considerations. 

9.  LEAVE AND OTHER BREAKS FROM WORK 
9.1  Payment for Leave 

Employees will be paid their Total Salary plus their housing allowance if applicable and superannuation for 
annual leave, long service leave, bereavement leave, carer’s leave and jury service leave. 
Employees will be paid their Total Salary plus their housing allowance if applicable and superannuation when 
on workers compensation for the first 3 months. After this period employees will be paid Base Salary plus their 
housing allowance if applicable and superannuation. 
Employees will be paid sick leave in accordance with clause 9.5 herein. 

9.2  Annual Leave 
Employees are entitled to 5 weeks’ leave per annum excluding public holidays. Employees working a 7 day 
continuous roster are entitled to 6 weeks per annum inclusive of public holidays. Leave will accumulate on a 
weekly basis at a rate based on the average number of hours an employee works on their shift roster cycle. 
The maximum amount of annual leave that an employee may accrue is the amount of leave that would accrue 
for two years’ continuous service. Employees are required to take at least two weeks of annual leave per year.  
Where an employee has not taken two weeks’ annual leave within a 12 month period, Dampier Salt may give 
the employee four weeks’ notice of the date from which it is proposed the employee shall take two weeks’ 
annual leave. 
Employees who are confined to their home or hospital for a minimum period of one week due to illness or 
injury may claim sick leave in lieu of annual leave, provided the illness or injury is supported by a doctor’s 
certificate and the claim is made within five days of resuming work.  
An employee shall be paid any accrued but untaken annual leave entitlements upon termination of employment. 

9.3  Public Holidays 
Aside from the Sovereign’s Birthday, Dampier Salt observes West Australian gazetted public holidays, which 
are recognised as days off without loss of pay.  
Employees who are required to work public holidays in accordance with their roster (7 day continuous roster 
employees) are compensated for this in their Roster Allowance and additional annual leave. 
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In Dampier, the Sovereign’s Birthday is replaced by FeNaCLNG Day, in Port Hedland it is replaced by Port 
Hedland Cup Day and in Carnarvon, the public holiday for the Sovereign’s Birthday is on the day that the 
Carnarvon Council determines. 

9.4  Long Service Leave 
Employees accrue long service leave at the rate of 13 weeks after 10 years of continuous service, and 6.5 weeks 
for each subsequent five years of continuous service. Employees may take this leave on a pro rata basis after 
five years of continuous service. 
For each week of LSL taken, 1 week of LSL entitlement will be deducted. One week’s leave is based on the 
average number of hours an employee works on their shift roster cycle. 
Provided that an employee has five or more years of continuous service, they shall be paid any accrued but 
untaken long service leave entitlements upon termination of employment. 

9.5  Sick Leave 
Employees have access to sick leave when they are unable to attend work due to illness or injury. Employees 
are required to let their Supervisor know as soon as possible when they realise they will be unable to attend 
work. 
Employees will be paid their Total Salary plus their housing allowance if applicable and superannuation for sick 
leave periods of up to 3 months in duration. In the event that an illness or injury extends beyond this duration, 
then the employee shall be paid sick leave in accordance with the Dampier Salt Sickness and Accident Scheme 
described in Appendix 2. There will be no payment for sick leave upon termination of employment. 

9.6  Bereavement Leave 
Employees may take up to five days paid leave per year upon the death of the following close relatives: spouse 
or defacto spouse, siblings, child or step-child, parents, step-parents, parents-in-law, grandparents, 
grandchildren, or any other person who, immediately before that person’s death, lived with the employee as a 
member of the employee’s household. 
Employees may be required to provide evidence to substantiate the need for bereavement leave. 

9.7  Carer’s Leave 
Employees will be entitled to five days paid leave per annum, to provide care and support for immediate family 
members, or members of their household in the case of genuine illness or pressing family matters where no 
reasonable alternative can be found.  In the event of genuine illness of a family member, employees will be 
required to provide a doctors certificate that states the need for the employee to provide this care. 

9.8  Parental Leave 
In accordance with schedule 14A of the Workplace Relations Act 1996 (Cth) a maximum of 52 consecutive 
calendar weeks’ unpaid leave per couple/family unit is available to employees preparing for the birth or 
adoption of a child, and to undertake the role of primary care giver to a child, without loss of employment 
status. 

9.9  Military Service Leave 
Leave for military service will be granted on the following basis: 
(a) A letter from the Defence Force is provided to the employer, advising of the requirements for the 

employee to attend military service and the relevant dates. 
(b)   Military Service leave shall be granted up to 16 days in any financial year, taken in periods of not less 

than five days (excepting public holidays). Those employees on continuous shift roster shall be 
granted sufficient leave to attend; 
One 16 day course (normally 10 work days’ leave) and one 9 day patrol (normally five work days’ 
leave), or three 9 day patrols (normally five work days each), and one day of travel if necessary. 
Military Service Leave does not accumulate. 

(c)   If the Defence Force member/employee is involved in any period of continuous service, that period 
required shall be without pay but with no discontinuity in regard to housing or leave. 
Superannuation contributions and entitlements shall remain intact during this period of service. 
Should special unpaid leave be granted, such unpaid leave shall not break continuity of service. 

(d) Payment for Military Service leave (excepting continuous service, shall be the Military base daily rate 
multiplied by the number of work days absent during that leave deducted from the employee’s Total 
Salary. 

9.10 Jury Service Leave 
Dampier Salt will provide paid leave to employees who are called for jury service. Employees are entitled to 
jury service leave for the period of time required by the courts.  Payment for periods of jury service leave will 
comprise Total Salary less any pay or allowances made to employees in respect to the period of leave. 

9.11  Sporting Leave 
An employee selected as a competitor in open state or national sporting events shall be provided up to five days’ 
paid leave per annum for participation in these events. 

10.  UNION BUSINESS 
Union business may be conducted on site and off site in accordance with the provisions contained in the Industrial 
Relations Act, 1979 (WA). A suitable venue for any meetings will be agreed to between Dampier Salt and the site 
representatives. Flexibility as to when meal breaks are taken will be provided to allow employees to attend meetings. 
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11.  ACCOMMODATION  
11.1 Purpose 

To provide accommodation assistance in order to enable Dampier Salt to attract and retain high calibre 
employees and to allow employees to reside close to their place of work. 

11.2 Scope 
This clause applies to all site based employees of Dampier Salt except casual employees. 

11.3 Definitions 
“Company Housing” means property owned or leased by Dampier Salt. 
“Dampier Salt” means Dampier Salt Limited. 
“Private Housing” means property owned or leased by the employee. 
“Housing Subsidy” means the subsidy Dampier Salt provides to its employees who occupy Private housing. 
“Site Based Employees” means all permanent and temporary employees working at the Port Hedland, Dampier 
and Lake MacLeod operations. 
“Tenancy Agreement” means a residential tenancy agreement (as defined in s 3 of the Residential Tenancies 
Act 1987(WA). 

11.4 Policy 
Employees may be provided with Company Housing or a Housing Subsidy in accordance with this clause.  The 
housing options available to employees may differ from site to site. 
Where an employee’s spouse is provided with or compensated for accommodation near the employee’s place of 
work, the employee will not normally be eligible for Company Housing or a Housing Subsidy. 
Any disputes in relation to the provisions of this clause should be raised through cl 21 – Issue Resolution 
Procedure. 

11.5 Allocation of Company Housing 
Dampier Salt will determine the allocation of Company Housing and the priorities for allocation. 

11.6 Transfer to Alternate Company Housing 
Employees who occupy Company Housing may apply for alternate Company Housing where their personal or 
family circumstances change. Approval of such applications is at Dampier Salt’s discretion. 

11.7 Occupancy of Company Housing 
Occupancy of Company Housing is restricted to the employee, the employee’s spouse (including de-facto 
spouse) and the employee’s dependants. 

11.8 Rental charges for Company Housing 
An employee who is residing in Company Housing may be required to sign a Tenancy Agreement and will be 
charged monthly rental in accordance with the following: 

 Dampier Port Hedland Lake 
MacLeod 

 3 or 4 bedroom 
house 

1 or 2 bedroom 
unit 

3 or 4 bedroom 
house 

1 or 2 bedroom 
unit 

 

2003 $192 $162 $158 $128 $159 

Dampier Salt will review rental charges annually. The review will focus on ensuring that rental charges support 
Dampier Salt’s objective of attracting and retaining high calibre employees. Local housing costs will be 
considered as part of the annual review. 
If as a result of the annual review rental charges are to be increased, Dampier Salt will provide employees with 
three months’ written notice to this effect. 

11.9 Power and Water expenses 
Dampier Salt will pay for electricity and water usage in Company Housing up to the following limits: 
• Electricity: (includes air conditioning) up to 26,000 units per annum; and 
• Water: up to 1,000 kilolitres per annum. 
Dampier Salt monitors the consumption of power and water in Company Housing. Where excess usage is 
evident, Dampier Salt will advise the employee of the requirement to reduce their consumption or that there will 
be a requirement for them to meet the cost of additional consumption. 
If usage of power and water continues to be in excess of the above amounts, the employee will be charged for 
subsequent excess usage.  Dampier Salt will consult with the employee to determine a method of repayment and 
may deduct amounts equivalent to the excess usage from the employee’s salary over a three month period or 
from the employee’s termination payments. 

11.10 Furniture for Company Housing  
Dampier Salt will provide stoves, hot water systems, air conditioners, light fittings, blinds and floor coverings in 
Company Housing. All other furniture is provided by the employee. 

11.11 Home Improvements to Company Housing 
Dampier Salt may approve eligible home improvements to Company Housing up to the value of $30,000 per 
residence. The Company eligible home improvements must receive all necessary council approvals and 
Dampier Salt’s approval prior to commencement. 
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Approved work is to be completed at the employee’s expense.  Dampier Salt will determine the amount of 
reimbursement to be paid for eligible home improvements upon the employee’s vacation of the Company 
Housing. The level of reimbursement will take into consideration the condition of the improvement at the time 
the employee vacates the property. 
Prior to undertaking any home improvements, the employee must provide Dampier Salt with the following: 
• A proposal stating the scope of works; 
• Local council approval/s if necessary; and 
• An estimate of the total cost of the proposed improvements. 
The employee must obtain Dampier Salt’s approval prior to undertaking the home improvements. Dampier Salt 
may request the employee to obtain additional quotes for the proposed works. 
The employee must notify Dampier Salt when the work is completed. Dampier Salt will arrange for the work to 
be inspected to verify the work meets construction standards. 
The employee must provide Dampier Salt with the receipts for the home improvement within one month of the 
completion of works. 
Where the work is completed by qualified contractors, Dampier Salt will reimburse both materials and labour 
costs for eligible home improvements. In circumstances where an employee elects to use his/her own labour in 
the construction of improvements, only the materials cost for eligible home improvements will be reimbursed.  
Provided that all of these conditions are met, the employee will be reimbursed for eligible home improvements 
up to the value of $30,000 when they vacate the Company Housing. 
The eligible home improvements are: 
• Installation of a below ground swimming pool (concrete, fibreglass or below ground poly pools only); 
• Installation of pool surrounds; 
• Installation of pool fencing; 
• Installation of ceiling fans; 
• Installation of ceramic/quarry floor tiles; 
• Installation of extra lighting by a licensed electrician; 
• Erection of fencing; 
• Erection of a garage; 
• Erection of a garden shed; 
• Improvements or installations of paths; 
• Installation of paving; 
• Erection of pergolas; 
• Installation of a reticulation system; 
• Installation of security lighting by a licensed electrician; 
• Installation of external sliding glass doors; 
• Installation of a split-level stove. For this item, reimbursement will be limited to the difference between the 

value of the Company housing standard upright stove and the cost of the split level stove; and 
• Storeroom conversions. 

11.12 General Conditions in relation to occupancy of Company Housing 
Employees occupying Company Housing must abide by the provisions of this clause, the accompanying 
procedures and their Tenancy Agreement. Employees who fail to abide by these conditions may be removed 
from Company Housing.  
In circumstances where Dampier Salt requires an employee to vacate or move to alternate Company Housing, 
notice shall be provided in accordance with the Tenancy Agreement provisions contained in the Residential 
Tenancies Act 1987 (WA).   
On termination of employment, employees must vacate their Company Housing within seven days unless 
another timeframe is agreed with Dampier Salt. 

11.13 Housing Subsidy 
Employees occupying Private Housing may be provided with a Housing Subsidy in accordance with the 
provisions in this clause.  The Housing subsidy is provided in lieu of Company Housing. 
The Housing Subsidy is designed to at least in part, offset the cost of the employee providing his or her own 
accommodation. The Housing Subsidy is an all inclusive subsidy. 
The table below sets out the level of gross annual subsidy provided at each site: 

 Dampier Port Hedland Lake MacLeod 
2003 $19,000 $19,000 $8,500 

Dampier Salt will review Housing Subsidies annually. The review will focus on ensuring that the Housing 
Subsidy supports Dampier Salt’s objective of attracting and retaining high calibre employees. Local housing 
costs will be considered as part of the annual review. 
If as a result of this review, the Housing Subsidy is to be reduced, Dampier Salt will provide employees with 
three months’ written notice to this effect. 
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The Housing Subsidy is paid on a monthly basis and is paid as an allowance. The Housing Subsidy is subject to 
PAYG taxation. 
The Housing Subsidy does not form part of an employee’s salary for any purpose and will be not included in 
any termination payments.  Payment of the Housing Subsidy will cease upon termination of employment. 

11.14 Apprentices 
Apprentices will not be supplied with Company Housing. However, the Company will provide Dampier Salt 
apprentices a housing subsidy of $2,150 per annum.  

12.  SUPERANNUATION 
Superannuation shall be paid in accordance with the Superannuation Guarantee (Administration) Act 1992 (Cth) and the 
Superannuation Guarantee Charge Act 1992 (Cth). This shall include providing employees with the required choice of 
applicable superannuation funds. 

13.  ANNUAL LEAVE TRAVEL ASSISTANCE 
Dampier Salt will provide employees and their dependants with annual leave travel assistance in accordance with the 
following: 
Amount 
•  Dampier Salt will pay the employee, the cash equivalent of a standard economy class return airfare for the 

employee and each of their dependants, from the location in which the employee resides to Perth. 
Eligibility 
•  Annual leave travel assistance can only be taken in conjunction with periods of approved annual or long service 

leave. 
•  Employees become eligible for annual leave travel assistance after each 6 months of continuous service with 

Dampier Salt. Any accrued annual leave travel assistance must be taken within 12 months of becoming due or 
eligibility will lapse. 

•  Employees working 12 hour shifts must take a minimum of two rostered shifts annual or long service leave, 
excluding public holidays if not worked as part of the roster, to be eligible. 

•  Employees not working 12 hour shifts must take a minimum of 3 days annual or long service leave excluding 
public holidays, to be eligible. 

•  Provided an employee has completed 6 months continuous service with Dampier Salt, annual leave travel 
assistance can be claimed for their dependants at a time separate from the employee provided that - 
- the employee takes the required amount of leave to claim annual leave travel assistance in the 12 

months in which it falls due; and 
- the amount paid to the employee is not greater than, if the employee and their dependants were to 

travel together. The exception is if an additional seat is required as a consequence of two children, 
under two years of age, travelling by air with one parent because Dampier Salt’s requirements prevent 
the employee travelling with their dependents. 

• If an employee is also a spouse or dependent child of an employee, then entitlement to annual leave travel 
assistance can only be as an employee or as a dependant, but not both. 

•  Dampier Salt will not provide annual leave travel assistance to an employee or their dependents if they are 
eligible to receive an equivalent benefit from another source for the same trip. 

•  If an employee or their dependents receive a benefit from the spouse’s employer, which is less than the cash 
equivalent of standard economy class return airfares, Dampier Salt will pay the employee the difference 
between the cash equivalent of the standard economy class return airfare and the benefit provided from the other 
source. 

•  If the employee’s spouse is entitled to a benefit for which covers the spouse only, then annual leave travel 
assistance will apply to the employee and any dependents not receiving another benefit. 

•  Employees must return to work at Dampier Salt at the conclusion of their annual or long service leave to be 
entitled to payment. 

•  Annual leave travel assistance is not paid out on termination. 
Claiming Annual Leave Travel Assistance 
• Employees must apply for annual leave travel assistance by completing the annual leave travel assistance form. 
• The relevant tax declarations must be signed by the employee and/or their spouse within 10 days of returning 

from travel. Failure to do so means Dampier Salt will be required to treat the annual leave travel assistance as an 
allowance and PAYG tax will be deducted. 

•  Application for annual leave travel assistance will be processed monthly and paid into the employee’s bank 
account with their monthly salary payment. 

Dependants 
For the purposes of claiming annual leave travel assistance, an employee’s dependants are defined as any of the 
following: 
•  The employee’s spouse or de facto partner. 
•  Their children aged between two and 15 years of age and live at the employee’s place of residence. 
•  Their children over 15 and under 25 years of age who are undertaking full time study, not in full time 

employment, and normally reside with and are dependent on the employee. 
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14.  EMPLOYEE ASSISTANCE PROGRAM 
Employees are entitled to assistance in accordance with the Dampier Salt Employee Assistance Program. 

15.  EDUCATION ASSISTANCE 
Employees shall be entitled to education assistance for their dependant children if post secondary education is not 
available in the community in which the dependant child lives. Assistance shall be provided in accordance with the 
following: 
Eligibility 
•  The employee’s dependant child must be undertaking their first post secondary qualification, and be able to 

provide proof of enrolment. 
•  The employee’s dependant child must be living with the employee and be dependant on them for financial 

support. 
Expenses Covered 
•  Assistance is provided by means of an allowance to reimburse ‘living away from home’ expenses. 

This allowance is calculated as per the following - 
The fortnightly Centrelink Youth Allowance ‘Living Away From Home Component is divided by two to give a 
weekly amount. This amount is then multiplied by the number of weeks the student is required to spend at the 
post secondary institution in that calendar year. For example: $281.10 / 2 = $140.55 x 35 weeks = $4,919.25 

• The allowance is only payable for the weeks in which the dependant child is required to attend the post 
secondary institution. 

• The dependant child maintains their eligibility for dependant airfares under the annual leave travel assistance 
provisions in clause 13 herein. 

Duration Of Assistance 
•  Once a dependant child qualifies for education assistance, the allowance is available for a maximum of four 

years whilst attendance and study is maintained at the post secondary institution. 
16.  STUDY LEAVE AND ASSISTANCE 

Employees are entitled to study leave and assistance in accordance with the following: 
Eligibility 
• Study leave and assistance is provided to assist employees in obtaining formal qualifications, for example - a 

certificate, diploma or degree from a registered training organisation, university or tertiary college. 
•  To be eligible the employee must be able to demonstrate to their manager that the course of study is sufficiently 

related to increasing skill and competence in their current role, or another role within the business to which the 
employee could potentially be appointed to in the future. Approval will be determined by the employee’s 
manager based on these guidelines. 

Leave Provided 
• Eligible employees will be entitled to two days’ paid leave per subject per year.  Employees will be required to 

provide verification of the need to access such leave. For example, to attend examinations or compulsory field 
trips and residential programs. 

Reimbursement Of Costs 
Dampier Salt will reimburse eligible employees with the following in relation to the approved course of study: 
• Compulsory fees up to 85% of the Higher Education Contribution Scheme (HECS) or other graduate tax (as 

paid by the employee). 
• Compulsory textbooks required to complete the approved course of study. 
Reimbursement will be made on receipt of proof from the employee that they have successfully completed the approved 
subject or course of study. 

17.  RELOCATION ASSISTANCE 
Relocation assistance shall be provided to new employees, employees transferring between Dampier Salt 
sites and their immediate family. Immediate family refers to the employee’s spouse or de facto spouse, and dependant 
children. Relocation will be provided from the employee’s current place of residence to their new place of residence with 
Dampier Salt. The level of assistance provided shall be as per the following: 
Relocation Costs 
•  Relocation of household and personal effects up to a maximum of 40 cubic metres. 
•  Relocation of two standard motor vehicles or one vehicle and an additional item (eg. boat, motorbike, trailer) 

provided that the cost does not exceed the cost of transporting a second motor vehicle. 
•  A maximum of $500 towards expenses incurred for the relocation of pets, where the removal occurs in Western 

Australia and $1000 for expenses where the removal is from outside Western Australia. 
•  Economy airfares or a total subsidy of $0.50 per kilometre if the employee chooses to drive their  private 

vehicle. 
Employees shall be required to provide Dampier Salt with two written quotes for their removal costs.  Dampier Salt will 
then nominate the firm to be used. 
Dampier Salt will self-insure for all relocations. Employees are required to report any loss or damage of their personal or 
household effects immediately to Dampier Salt. In such an event, employees are also required to obtain written quotes for 
the cost of replacing lost or damaged items and submit these to Dampier Salt. 
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Temporary Accommodation 
Temporary accommodation shall be provided to the employee and their immediate family as per the following: 
•  Accommodation at a middle range hotel or equivalent for up to two days before departure from their 

current location. 
• Overnight accommodation when a stop over enroute cannot be avoided. 
• Accommodation at the employee’s new location in a serviced apartment or middle range hotel for 

up to four weeks whilst waiting the arrival of household and personal effects. 
Temporary accommodation shall include meals, but exclude alcohol and any other incidental costs. 
Relocation Allowance 
Employees transferring between Dampier Salt sites shall be entitled to the following relocation allowance as 
reimbursement for reasonable resettlement expenses. The relocation allowance does not require substantiation, and is 
subject to tax. 
• If the employee is transferring to another site on a permanent basis, for an expected period greater than 12 

months, then they will be entitled to a relocation allowance of two months Base Salary. 
•  If the employee is transferring to another site on a permanent basis, for an expected period of less than 12 

months but greater than four months, then they will be entitled to a relocation allowance of one month’s Base 
Salary. 

Where a transfer is requested by the employee rather than Dampier Salt and Dampier Salt agree to the transfer, then this 
relocation allowance will not be paid. 
This relocation allowance does not apply to new employees starting with Dampier Salt. 

18.  MEDICAL ASSISTANCE 
Financial assistance towards the cost of private medical insurance will be provided for full time permanent employees, in 
accordance with the Rio Tinto Medical Assistance Scheme. The Scheme will be solely managed and administered by Rio 
Tinto. The rules of the scheme will be solely defined and interpreted by Dampier Salt and Rio Tinto. The Unions agree to 
accept the provisions of this scheme and how they are administered and will at no stage raise a dispute in relation to the 
scheme. 

19.  LICENCES 
Employees will be required to hold current and valid licences, certificates or Dampier Salt qualifications that are relevant 
to their role. Dampier Salt shall facilitate and pay costs associated with obtaining licences and certificates required by 
Dampier Salt. This does not include a standard driver’s licence. 

20.  NO EXTRA CLAIMS 
Except as provided by this award the unions party to this award will not pursue any extra claims, award or over award, 
throughout the term of this award. 
In the event Dampier Salt were to purchase a new operation, the unions party to this award may seek discussions with 
Dampier Salt to determine if any variations are required. In the event of disagreement the matter may be referred to the 
Western Australian Industrial Relations Commission. This process shall not restrict in any way the progression of the 
sale. 

21.  ISSUE RESOLUTION PROCEDURE  
Where any questions, disputes or difficulties arise, the provisions of this clause shall be applied in resolving the matters. 
In any such event all work shall continue in accordance with the directions of Dampier Salt. 
To enable such disputes to be resolved, the steps set out below shall be followed. The employee may engage a 
representative at any stage during this process to assist in resolving their concern. This may be a union organiser or union 
representative. Whilst a site employee is involved in this process they shall continue to be paid their normal rostered 
hours. 
Step 1 
The employee should promptly discuss the matter with their immediate supervisor. 
Step 2 
If the matter remains unresolved the employee shall complete an issue resolution form and take the concern to their 
Superintendent. The employee and the Superintendent shall endeavour to resolve the problem on the same day or as soon 
as possible thereafter within an agreed time frame. The Superintendent shall record his or her response in writing and 
provide a copy to the employee and their Manager. 
Step 3 
If the matter remains unresolved the employee may take the concern to their Manager who will meet with the employee to 
discuss the matter. The employee shall provide their Manager with a copy of their issue resolution form. The employee 
and their Manager shall endeavour to resolve the problem as soon as possible within an agreed time frame. The Manager 
shall record his or her response in writing and provide a copy to the employee and their General Manager. 
Step 4 
If the matter remains unresolved the employee may take the concern to their General Manager who will meet with the 
employee to discuss the matter. The employee shall provide their General Manager with a copy of their issue resolution 
form. The employee and the General Manager shall endeavour to resolve the problem as soon as possible within an 
agreed time frame. The General Manager shall record their response in writing and provide a copy to the employee and 
the Managing Director. 
Step 5 
If the matter remains unresolved the employee may take their concern to the Managing Director who will meet with the 
employee to discuss the matter. The employee shall provide the Managing Director with a copy of their issue resolution 
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form. The employee and the Managing Director shall endeavour to resolve the problem as soon as possible within an 
agreed time frame. The Managing Director shall record the response in writing and provide a copy to the employee. 
Step 6 
If the issue is still not resolved, either party may refer the matter to the Western Australian Industrial Relations 
Commission.  In the event that it is not possible to have the Commission proceedings conducted at the location where the 
issue arises, then Dampier Salt shall arrange for the employee involved and other required site employees to participate in 
the off-site proceedings. 

22. NO REDUCTION 
Nothing contained in this award shall operate to reduce the salary of any employee bound by the award who at the date of 
this award is being paid a higher rate of salary than the minimum prescribed for his/her class of work. 

23. LIBERTY TO APPLY  
The parties have liberty to apply to vary the award in relation to a claim for a role allowance and payment for additional 
hours of work in cl 5 – Overtime.  
APPENDIX ONE 

ROSTER TYPE ROSTER ALLOWANCE 
7 Day Continuous Roster 
Average 42 hours per week, 
2 X 12 hour days, 
2 X 12 hour nights, 
4 days off. 

$17,003 
 

7 Day Shipping Crew Roster 
Average 42 hours per week, 
As and when required. 

$17,003 
 

7 Day — Day Shift Continuous Roster 
Average 42 hours per week, 
4 X 12 hours days, 
4 days off. 

$13,025 
 

5 On – 5 Off, 2 On – 2 0ff 
12 hr shifts, 
Average 42 hours per week. 

$13,025 

Monday — Friday Day Shift, 
Average 40 hours per week. 

$ NIL 

The start and finish times (excluding shift changeover) shall be in the following ranges: 
12 Hour Shifts - 5.00am to 7.00pm (day shift) 

- 5.00pm to 7.00am (night shift) 
Monday - Friday Day Shift, - 5.00am to 7.00pm 
average 40 hours per week 
Dampier Salt shall have the ability to change these times after consulting with the employees directly affected and Clause 
21 of this award shall apply should any dispute arise over such changes. 

Roster Allowance Calculations 
Formula 

1. Determine the average number of hours worked per week for the roster. 
2. For every hour on average above 40 hours per week, multiply that number x $31.93 x 52. 
3. Determine the number of Saturday day shifts worked in the roster and multiply that number x $97.85. 
4. Determine the number of Sunday day shifts worked in the roster and multiply that number x$200.85. 
5. Determine the number of Saturday night shifts worked in the roster and multiply that number x$144.10. 
6. Determine the number of Sunday night shifts worked in the roster and multiply that number x$238.63. 
7. Determine the number of Monday - Friday night shifts worked in the roster and multiply that number x $44.39. 
8. Determine the average number of public holidays being worked in the roster and multiply that number 

x$387.69. 
Note:   
These flat rates shall be increased by 2.5% per annum in March 2005 and March 2006. 
Formula will change accordingly i.e. 2 = $  32.73 

3 = $100.30 
4 = $205.87 
5 = $147.70 
6 = $244.60 
7 = $  45.50 
8 = $397.38 
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Examples of Roster Allowance Calculations 
12 hour 7 day Continuous Roster 4 on 4 off (DDNN) 

1. Average 42 hour per week. 
2. 2 x 31.93 x 52 = 3320.72 
3. 13 x97.85 = 1272.05 
4. 13 x200.85 = 2611.05 
5. 13 x144.10 = 1873.30 
6. 13 x238.63 = 3102.19 
7. 65 x 44.39 = 2885.35 
8. 5 x387.69 = 1938.45 

TOTAL   = $17003.11 

12 hour 7 day Day Shift Roster 4 on 4 off (DDDD) 
1. Average 42 hours per week. 
2. 2 x 31.93 x 52 = 3320.72 
3. 26 x 97.85 = 2544.10 
4. 26 x 200.85 = 5222.10 
5. Nil =  Nil 
6. Nil = Nil 
7. Nil = Nil 
8. 5 x 387.69 = 1938.45 

TOTAL = $13025.37 

APPENDIX TWO 

DAMPIER SALT SICKNESS AND ACCIDENT SCHEME 
Schedule of Compensation 

This insurance covers only in respect of such of the following benefits as have an amount inserted in them. 

(a) Compensation Payable In Respect Of Bodily Injury: 

1. Death $50,000 

2. Permanent total loss of hearing, speech or sight $50,000 

of one or two eyes or loss of a limb or limbs. 

3. Permanent Total Disablement $50,000 

4. Temporary Total Disablement $1,500 per week during such disablement but not for the first three months and 
not beyond 104 weeks from the date the insured person first became disabled. 

(b) Compensation Payable In Respect Of Illness: 

5.   Permanent total loss of sight of both eyes or 

Permanent Total Disablement by paralysis (other 

than General Paralysis of the insane) $50,000 

6. Temporary Total Disablement by illness of any kind $1,500 per week during such disablement but not for the 
first three months and not beyond 104 weeks from the date the insured person first became disabled. 

Notes: 

The benefits payable under Items A4 and B6 above are limited to 85% of the insured person’s gross weekly income or the amount 
specified in the Schedule of Compensation whichever is the lesser. In the event of a claim the insured person may be required to 
show proof of income. 

The benefits payable under the Schedule of Compensation are limited to the amount indicated above for each individual insured 
person but shall not exceed $2,000,000 in any one policy period in the aggregate. 

Where the insured person is able to recover any weekly income from any other source such as a similar insurance cover or 
compensation scheme due to the same or associated accident or illness, the amount claimable under this insurance will be reduced 
to the difference between the sum insured as noted on the Schedule of Compensation and the amount recovered from other sources. 

This Policy excludes any claim directly or indirectly arising from, caused by or attributed to the insured person(s) suffering from 
any pre-existing and/or degenerative condition. 
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PUBLIC SERVICE ARBITRATOR—Awards/Agreements— 
Variation of— 

2004 WAIRC 12556 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION AND OTHERS 
 -and- 
 CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE OF ORDER  FRIDAY, 27 AUGUST 2004 
FILE NO P 8 OF 2004 
CITATION NO. 2004 WAIRC 12556 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr M Finnegan on behalf of the Civil Service Association of Western Australia Incorporated and Ms E Ward and 
with her Mr R de Blank on behalf of the respondents listed in Schedule A of the Award, and by consent, the Public Service 
Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 (No. PSAA 3 of 1989) be varied in 
accordance with the following Schedule and that such variation shall have effect on and from the 23rd day of August 
2004. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
Schedule A. – List of Respondents:  Delete this Schedule and insert the following in lieu thereof: 
Albany Port Authority 
Animal Resources Authority 
Board of Commissioners of the Lotteries Commission, Western Australia 
Board of the Western Australian Centre for Pathology and Medical Research 
Botanic Gardens and Parks Authority 
Builder's Registration Board 
Building and Construction Industry Training Board 
Bunbury Port Authority 
Burswood Park Board 
Chief Executive Officer, Agriculture Western Australia 
Executive Director, Department of Conservation and Land Management 
Chief Executive Officer, Fire and Emergency Services Authority (FESA) 
Chief Executive Officer, Curriculum Council 
Chief Executive Officer, Perth Zoo 
Chief Executive Officer, Potato Marketing Corporation of Western Australia (Western Potatoes) 
Chief Executive, TAFE, International WA  
Commissioner of Main Roads 
Conservation Commission 
Construction Industry Long Service Leave Payments Board 
Country High Schools Hostels Authority 
Dairy Industry Authority of Western Australia 
Director General, Family and Children’s Services 
Director of the Perth Mint 
Disability Services Commission 
East Perth Redevelopment Authority 
Eastern Goldfields Transport Board 
Esperance Port Authority 
Fremantle Cemetery Board 
Fremantle Port Authority 
General Manager, Forrest Products Commission 
Geraldton Port Authority 
Governing Council of the Advanced Manufacturing Technologies Centre 
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Governing Council of the Central Metropolitan College of TAFE 
Governing Council of the CY O’Connor College of TAFE 
Governing Council of the Geraldton Regional College of TAFE 
Governing Council of the Great Southern Regional College of TAFE 
Governing Council of the Kimberley College of TAFE 
Governing Council of the Midland College of TAFE 
Governing Council of the North Metropolitan College of TAFE 
Governing Council of the South East Metropolitan College of TAFE 
Governing Council of the South Metropolitan College of TAFE 
Governing Council of the South West Regional College of TAFE 
Hairdressers Registration Board 
Hedland College 
Herd Improvement Service of Western Australia 
Joondalup Development Corporation 
Karratha College 
Keep Australia Beautiful Council 
Legal Aid Commission of Western Australia 
Metropolitan Cemeteries Board 
Nurses Board of Western Australia 
Painter's Registration Board 
Parliamentary Commissioner for Administrative Investigations (Ombudsman),  Level 17,   44 St George’s Terrace,   PERTH  WA  
6000 
Perth Dental Hospital 
Perth Market Authority 
Port Hedland Port Authority 
Pundulmurra Aboriginal College 
Secondary Education Authority 
Small Business Development Corporation 
The National Trust of Australia (W.A.) 
Totalisator Agency Board 
Western Australian Alcohol and Drug Authority 
Western Australian Coastal Shipping Commission 
Western Australian Egg Marketing Board 
Western Australian Greyhound Racing Association 
Western Australian Health Promotion Foundation 
Western Australian Land Authority (Landcorp) 
Western Australian Meat Marketing Corporation 
Western Australian Sport Centre Trust (Challenge Stadium) 
Western Australian Tourism Commission 
The Hon. Premier, the Hon. Deputy Premier and all Ministers of the Crown in the right of the State of Western Australia as they be 
from time to time. 

 

2004 WAIRC 12554 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ALBANY PORT AUTHORITY AND OTHERS 
 -and- 
 THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE OF ORDER  FRIDAY, 27 AUGUST 2004 
FILE NO P 23 OF 2004 
CITATION NO. 2004 WAIRC 12554 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr M Finnegan on behalf of the Civil Service Association of Western Australia Incorporated and Ms E Ward and 
with her Mr R de Blank on behalf of the respondents listed in Schedule A of the Award, and by consent, the Public Service 
Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 
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THAT the Government Officers Salaries, Allowances and Conditions Award 1989 (No. PSAA 3 of 1989) be varied and 
consolidated in accordance with the following Schedule and that such variation shall have effect on and from the 23rd day 
of August 2004. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
1. - TITLE 

This Award shall be known as the Government Officers Salaries, Allowances and Conditions Award 1989, and shall supersede and 
replace the Awards or Agreements listed in Schedule C. 

1B. – MINIMUM ADULT AWARD WAGE 
(1) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 2004. 
(3) The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
(4) Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this award to the Minimum Adult Award Wage of $467.40 per week. 

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or 
Jobskill placements or employed under the Commonwealth Government Supported Wage System or to other 
categories of employees who by prescription are paid less than the minimum award rate. 

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise 
in relation to the application of the Minimum Adult Award Wage. 

(7) Subject to this clause the Minimum Adult Award Wage shall - 
(a) apply to all work in ordinary hours. 
(b) apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
(8) Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2004 State Wage 
Case Decision.  Any increase arising from the insertion of the minimum adult award wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 

(9) Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 

$406.70 per week. 
(b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in force 

immediately prior to 5th June 2003. 
2. - ARRANGEMENT 

1. Title 
1B. Minimum Adult Award Wage 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 
6. Definitions 
7. Certificate of Service 
8. Contract of Service 
9. Part-Time Employment 
10. Casual Employment 
11. Salaries  
12. Salaries – Specified Callings 
13. Purchased Leave – 48/52 Salary Arrangement 
14. Purchased Leave – Deferred Salary Arrangement 
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15. Salary Packaging Arrangement 
16. Supported Wage 
17. Traineeships 
18. Annual Increments 
19. Higher Duties Allowance 
20. Hours 
21. Shift Work Allowance 
22. Overtime 
23. Annual Leave 
24. Public Holidays 
25. Long Service Leave 
26. Sick Leave 
27. Carers Leave 
28. Parental Leave 
29. Leave Without Pay 
30. Study Leave 
31. Short Leave 
32. Bereavement Leave 
33. Cultural/Ceremonial Leave 
34. Blood/Plasma Donors Leave 
35. Emergency Service Leave 
36. Union Facilities For Union Representatives 
37. Leave to Attend Association Business 
38. Trade Union Training Leave 
39. Defence Force Reserves Leave 
40. Witness and Jury Service 
41. Camping Allowance 
42. District Allowance 
43. Disturbance Allowance 
44. Diving Allowance 
45. Flying Allowance 
46. Motor Vehicle Allowance 
47. Property Allowance 
48. Protective Clothing Allowance 
49. Relieving Allowance 
50. Removal Allowance 
51. Sea -  Going Allowance 
52. Transfer Allowance 
53. Travelling Allowance  
54. Annual Interstate Allowance 
55. Mortuary Allowance 
56. Weekend Absence from Residence 
57. Preservation of Rights 
58. Keeping of and Access to Employment Records 
59. Notification of Change 
60. Right of Entry and Inspection by Authorised Representatives 
61. Copies of Award 
62. Establishment of Consultative Mechanisms 
63. Dispute Settlement Procedure 
64. Expired General Agreement Salaries 
SCHEDULE A List of Respondents 
SCHEDULE B Government Officers Not Covered by the Scope of this Award 
SCHEDULE C List of Awards/Agreements which are replaced by this Award 
SCHEDULE D Salaries 
SCHEDULE E Salaries - Specified Callings 
SCHEDULE F Clause 41. - Camping Allowance 
SCHEDULE G Clause 42. - District Allowances 
SCHEDULE H Motor Vehicle Allowance 
SCHEDULE I Clause 22. - Overtime 
SCHEDULE J Travelling, Transfer and Relieving Allowance 
SCHEDULE K Shiftwork Allowance 
SCHEDULE L Other Allowances 
SCHEDULE M Travel Concessions for Annual Leave 
SCHEDULE N Named Union Party 
SCHEDULE O Annual Interstate Allowance Rates 
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SCHEDULE P Expired General Agreement Salaries 
3. – AREA OF OPERATION 

This Award shall apply throughout the State of Western Australia. 
4. - SCOPE 

This Award shall apply to all Government officers eligible for membership of the Civil Service Association of Western Australia 
Incorporated, employed by the Public Authorities listed in Schedule A, except for those officers specified in Schedule B, or officers 
whose salaries or salary ranges, conditions or allowances are determined or recommended pursuant to the Salaries and Allowances 
Act 1975 or any other Act or are determined or to be determined by the Governor pursuant to the provisions of any Act of 
Parliament. 

5. – TERM OF AWARD 
This Award shall operate as from 24 November 1989 and shall remain in force for a period of one year. 

6. - DEFINITIONS 
"Board of Reference" means a Board of Reference established under the provisions of Section 48 of the Industrial Relations Act 
1979. 
"casual officer" means an officer engaged by the hour for a period not exceeding one calendar month in any period of engagement, 
or any officer employed as a casual on an hourly rate of pay by agreement between the Association and the Employer. 
"de facto partner" means a relationship (other than a legal marriage) between two persons who live together in a ‘marriage-like’ 
relationship and includes same sex partners. 
"employer" means a Respondent listed in Schedule A. 
"fixed term officer" means an officer who is employed on a full time or part-time basis on a contract of service of specified 
duration. 
"headquarters" means the place in which the principal work of an officer is carried out, as defined by the employer. 
"metropolitan area" means that area within a radius of 50 kilometres from the Perth city railway station. 
"officer" means a Government officer within the meaning of the Industrial Relations Act 1979. 
"one working day" shall be equated to seven hours and 30 minutes. 
"partner" means either spouse or de facto partner. 
"part-time employment" means regular and continuing employment of less than 37.5 hours per week. 
"spouse" means a person who is lawfully married to that person. 
"The Association" means the Civil Service Association of Western Australia Incorporated. 

7. – CERTIFICATE OF SERVICE 
On request, the employer shall issue a Certificate of Service containing full information as to the period of service, and nature of 
duties performed by the officer to the officer on redundancy, retirement, resignation or where contracts of service expire through 
the effluxion of time. 

8. – CONTRACT OF SERVICE 
(1) (a) Every officer appointed to the employ of an employer shall be on probation for a period not exceeding six 

months, unless otherwise determined by the employer. 
However, officers appointed from the Public Sector who have at least six months' continuous satisfactory 
service immediately prior to their permanent appointment will not be required to serve a probationary period. 

(b) At any time during the period of probation the employer may annul the appointment and terminate the services 
of the officer by the giving of one week's notice by either party or payment in lieu thereof, by either party. 

(c) As soon as possible following the expiry of the period of probation the employer shall: 
(i) confirm the appointment; or 
(ii) extend the period of probation for up to six months; 
(iii) allow the probationary employment to lapse. 

(d) Where the employer extends the period of probationary employment the contract of employment may be 
terminated as set out in paragraph (b) of this subclause. 

(e) The employer may summarily dismiss an officer deemed guilty of gross misconduct or neglect of duty and the 
officer shall not be entitled to any notice or payment in lieu of notice. 

(2) (a) No officer shall leave the employ of an employer until the expiration of one month's written notice of the 
officer's intention to do so, without the approval of the employer.  An officer who fails to give the required 
notice shall forfeit a sum of $500.00.  Such monies may be withheld from monies due on termination. 

(b) One month's written notice shall be given by the employer to an officer whose services are no longer required.  
Provided that the employer may pay the officer one month's salary in lieu of the said notice. 

(c) Notwithstanding any of the other provisions contained in this clause a lesser period of notice may be negotiated 
between the employer and the officer. 

(d) The employer may summarily dismiss an officer deemed guilty of gross misconduct or neglect of duty and the 
officer shall not be entitled to any notice or payment in lieu of notice. 

(e) An officer, having attained the age of 55 years shall be entitled to retire from the employ of the employer. 
(3) (a) A part-time officer shall be entitled to the same salary, leave and other conditions prescribed in this award for 

full-time officers, with payment for paid leave being in the proportion to which the officer's weekly hours bear 
to the weekly hours of an officer engaged full time in that class of work. 

(b) The provisions of subclause (2) of this clause shall also apply in respect to part-time officers. 
(4) (a) Notwithstanding the other provisions contained in this clause an employer may employ officers for a fixed term. 

(b) Officers appointed for a fixed term shall be advised in writing of the terms of the appointment and such advice 
shall specify the dates of commencement and termination of employment. 
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(c) The provisions of paragraphs (a), (b), (c) and (d) of subclause (2) of this clause shall also apply in respect to 
fixed term officers. 

9. – PART-TIME EMPLOYMENT 
(1) (a) Each permanent part-time arrangement shall be confirmed by the employer in writing and should include the 

following specifications: 
(i) the agreed period of the arrangement; and 
(ii) the hours to be worked daily and weekly by the officer, including starting and finishing times, which 

shall hereinafter be referred to as "ordinary working hours". 
(b) The employer shall give an officer one (1) month's notice of any proposed variation to that officer's ordinary 

working hours, provided that the employer shall not vary the officer's total weekly hours of duty without the 
officer's prior written consent, a copy of which shall be forwarded to the Association. 

(c) Notwithstanding paragraph (b) of this subclause whenever agreement in writing is reached for a temporary 
variation to an officer's ordinary working hours: 

(i) Time worked up to 7½ hours on any day is not to be regarded as overtime but an extension of the 
contract hours for that day and should be paid at the normal rate of pay. 

(ii) Additional days worked, up to a total of five days per week, are also regarded as an extension of the 
contract and should be paid at the normal rate of pay. 

(2) The provisions of Clause 22. - Overtime of this Award shall apply to all time worked outside the ordinary working hours 
prescribed by paragraph (a) (ii) of subclause (1) of this clause unless an arrangement pursuant to paragraph (c) of 
subclause (1) of this clause is in place. 

(3) Nothing in this clause prevents the employer and the officer agreeing to other such arrangements as is approved by the 
employer, in accordance with subclause (4) of Clause 20 - Hours of this Award. 

(4) (a) An officer who is employed on a part-time basis shall be paid a proportion of the appropriate full-time salary 
dependent upon time worked.  The salary shall be calculated in accordance with the following formula: 

Hours Worked per Fortnight X Full-time fortnightly Salary 
75 1 

(b) An officer shall be entitled to annual increments as prescribed in Clause 18. - Annual Increments of this Award. 

(5) Officers are entitled to the holidays prescribed in Clause 24. - Public Holidays without variation of the officer's fortnightly 
salary provided the holidays occur on a day which is normally worked. 

(6) (a) An officer shall be granted leave in accordance with Clause 23. – Annual Leave of this Award. Payment to an 
officer proceeding on annual leave shall be calculated having regard for any variations to the officer's ordinary 
working hours during the accrual period.  Payment in such instances shall be calculated as follows: 
(i) Where accrued annual leave only is being taken, the ordinary hours worked by the officer over the 

accrual period shall be averaged to achieve the average hours worked per fortnight.  This average is 
then applied to the following formula to achieve an average fortnightly rate of pay: 

Average Fortnightly Hours Worked X Fortnightly Salary 
75  1 

(ii) Subject to paragraph (iv) of this subclause, annual leave taken entirely in advance shall be paid 
according to the salary the officer would have received had the officer not proceeded on leave. 

(iii) Subject to paragraph (iv) of this subclause, annual leave which combines both accrued and leave taken 
in advance, shall be calculated as follows: 
the accrued portion of leave shall be paid at the rate achieved by averaging the hours worked during 
the accrual period;  
and the portion of leave which is being taken in advance shall be paid according to the salary the 
officer would have received had the officer not proceeded on leave. 

(iv) Payment for annual leave taken in advance pursuant to paragraph (ii) and (iii) of this subclause, shall 
be subject to financial reconciliation either at the end of the calendar year or when the officer ceases 
employment to take account of any variations in the hours worked by the officer subsequent to the 
officer proceeding on annual leave.  This may require further payment by the employer to the officer, 
or repayment by the officer to the employer.  In all instances the reconciliation should be based on the 
appropriate fortnightly salary at the time the leave was taken. 

An officer taking annual leave in advance shall be advised of the requirements of this section prior to the 
officer proceeding on such leave. 

(b) Part-time officers are entitled to travel concessions pursuant to subclause (8) of Clause 23. – Annual Leave on a 
pro-rata basis according to the usual number of hours worked per week. 

(c) Travelling time shall be calculated on a pro-rata basis according to the number of hours normally worked. 
(7) Credits provided in Clause 26. - Sick Leave shall accrue to the officer provided that where an officer is employed for less 

than 75 hours per fortnight, the credits shall be pro rated according to the number of hours worked each fortnight.  
Payment made for sick leave granted in respect of part-time service shall be calculated in accordance with the formula set 
out in paragraph (a) of subclause (4) of this clause. 

(8) An officer shall proceed on long service leave for 13 weeks after seven year's continuous service.  Payment made for long 
service leave granted to an officer in respect of such part-time service shall be adjusted according to the hours worked by 
the officer during that part-time service, subject to the following: 
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(a) If an officer consistently worked on a part-time basis for a regular number of hours during the whole of the 
officer's qualifying service, the officer shall continue to be paid the salary determined on that basis during the 
long service leave. 

(b) If an officer has worked a varying number of weekly hours during the period of qualifying service, the payment 
for long service leave granted in respect of part-time service should be calculated on a salary which bears to the 
full-time salary of the position occupied by the officer when taking leave the same proportion that the hours 
worked when employed part-time bears to the normal weekly hours of a full-time officer. 

(9) Subject to Clauses 38. - Trade Union Training Leave and 39. - Defence Force Reserves Leave, of this Award, part-time 
officers shall receive the same entitlement as full-time officers, but payment shall only be made for those hours that 
would normally have been worked but for the leave. 

(10) Subject to Clause 31. – Short Leave of this award, part-time officers are eligible for short leave on a pro rata basis 
calculated in accordance with the following formula: 

Hours worked per fortnight X 22.5 hours 
75  1 

(11) Subject to Clause 30. - Study Leave, of this Award, part-time officers are entitled to study leave on the same basis as full-
time officers. 

(12) Right of Reversion of Officers 
(a) Where a full-time officer is permitted to work part-time for a specified period no greater than 12 months, that 

officer has a right, (upon written application) to revert to full-time hours in that position, or a position of equal 
classification, as soon as is deemed practicable by the employer, but no later than the expiry of the agreed 
period. 

(b) Where a full-time officer who is permitted to work part-time for a period greater than 12 months  that officer 
may apply to revert to full-time hours in the position previously occupied before becoming part-time or a 
position of equal classification but only as soon as deemed practicable by the employer.  This should not 
prevent the transfer of said officer to another full-time position at a classification commensurable to that of their 
previous full-time position. 

(13) The number or proportion of part-time officers employed in public authorities shall not exceed any number or proportion 
that may be agreed in writing between the Civil Service Association and the Authority. 

10. – CASUAL EMPLOYMENT 
(1) Salary 

(a) A casual officer shall be paid for each hour worked at the appropriate classification contained in Clause 11. - 
Salaries or Clause 12. - Salaries Specified Callings of this Award in accordance with the following formula: 

Fortnightly Salary 
75 

With the addition of twenty percent in lieu of annual leave, sick leave, long service leave and payment for 
public holidays. 

(2) Conditions of Employment 
(a) Conditions of employment, leave and allowances provided under the provisions of this Award shall not apply to 

a casual officer with the exception of bereavement leave.  However, where expenses are directly and necessarily 
incurred by a casual officer in the ordinary performance of their duties, he/she shall be entitled to 
reimbursement in accordance with the provisions of this Award. 

(b) Nothing in this clause shall confer "permanent" or "fixed term contract" officer status to a casual officer. 
(c) The employment of a casual officer may be terminated at any time by the casual officer or the employer giving 

to the other, one hour's prior notice.  In the event of an employer or casual officer failing to give the required 
notice, one hour's salary shall be paid or forfeited. 

(d) The provision of Clause 22. - Overtime of this Award does not apply to casual officers who are paid by the hour 
for each hour worked.  Additional hours are paid at the normal casual rate. 

(e) A casual officer shall be informed that their employment is casual and that they have no entitlement to paid 
leave, with the exception of bereavement leave before they are engaged. 

11. - SALARIES 
(1) Subject to Clause 17. - Traineeships the annual salaries applicable to officers not covered by Clause 12. - Salaries 

Specified Callings of this Award shall be those contained in Schedule D. 
(2) An adult officer employed pursuant to Level 1 shall commence employment at Level 1.1.  Provided that at the discretion 

of the employer, the officer may be appointed to a higher incremental level subject to previous relevant knowledge and 
experience. 

(3) Payment Of Salaries 
(a) Salaries shall be paid fortnightly but, where the usual pay day falls on a public holiday, payment shall be made 

on the previous working day. 
(b) Dividing the annual salary by 313 and multiplying the result by 12 shall compute a fortnight’s salary. 
(c) The hourly rate shall be computed as one seventy-fifth of the fortnight's salary. 
(d) Salaries shall be paid by direct funds transfer to the credit of an account nominated by the officer at a bank, 

building society or credit union approved by the Under Treasurer or an Accountable Officer. 
(e) Provided that where such form of payment is impracticable or where some exceptional circumstances exist, and 

by agreement between the employer and the Association, payment by cheque may be made. 
(4) Arbitrated Safety Net Adjustments 

(a) The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under 
the Arbitrated Safety Net Adjustment Principle. 
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(b) These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received 
by officers since 1 November 1991 above the rate prescribed in the Award, except where such absorption is 
contrary to the terms of an industrial agreement. 

(c) Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

(5) Special Allowances 
The employer shall not be prohibited from granting special allowances based on additional duties and responsibilities 
undertaken by an officer due to expertise and knowledge of the officer. 

(6) Amalgamation of Salary Classes 
In allocating salaries or salary ranges the employer may amalgamate any two or more levels or, allocate specific salary 
points from a level or levels prescribed by this Award. 

(7) In the event that an officer of the Western Australian Tourism Commission is required to serve in an office within 
Australia located other than in Western Australia and who was recruited in Western Australia and transferred interstate: 
(a) an officer who is classified Level 1 and is 20 years or under shall receive an allowance added to their salary 

based on the difference between the 1.1 salary rate and the 1.7 increment of the Level 1 salary range; 
(b) an officer who is classified Level 1 shall receive an allowance taking their salary level up to the 1.7 increment 

of the Level 1 salary range. 
12. – SALARIES – SPECIFIED CALLINGS 

(1) Officers who possess a relevant tertiary level qualification, or equivalent determined by the Executive Director, Labour 
Relations, Department of Consumer and Employment Protection, and who are employed in the callings of Agricultural 
Scientist, Architect, Architectural Graduate, Community Corrections Officer, Dental Officer, Dietician, Education 
Officer, Engineer, Forestry Officer, Geologist Laboratory Technologist, Land Surveyor, Legal Officer, Librarian, Medical 
Officer, Medical Scientist, Pharmacist, Planning Officer, Podiatrist, Psychiatrist, clinical Psychologist, Psychologist, 
Quantity Surveyor, Medical Imaging Technologist, Nuclear Medicine Technologist, Radiation Therapist, Scientific 
Officer, Social Worker, Superintendent of Education, Therapist (Occupational, Physio or Speech), Veterinary Scientist, or 
any other professional calling determined by the Executive Director, Labour Relations, Department of Consumer and 
Employment Protection, shall be entitled to annual salaries as contained in Schedule E. 

(2) Subject to subclause (5) of this Clause, on appointment or promotion to the Level 2/4 under this clause: 
(a) Officers, who have completed an approved three-year tertiary qualification, relevant to their calling, shall 

commence at the first year increment. 
(b) Officers who have completed an approved four-year tertiary qualification, relevant to their calling, shall 

commence at the second year increment. 
(c) Officers, who have completed an approved Masters or PhD degree relevant to their calling shall commence on 

the third year increment. 
Provided that officers who attain a higher tertiary level qualification after appointment shall not be entitled to any 
advanced progression through the range. 

(3) The Executive Director, Labour Relations, Department of Consumer and Employment Protection shall be exclusively 
responsible for determining the relevant acceptable qualifications for appointment for the callings covered by this clause 
and shall maintain a manual setting out such qualifications. 

(4) The Executive Director, Labour Relations, Department of Consumer and Employment Protection in allocating levels 
pursuant to subclause (1) of this clause may determine a commencing salary above level 2/4 for a particular calling/s. 

(5) The following conditions shall apply to officers in the callings detailed below: 
(a) Education Officers - Officers employed in the calling of Education Officer and appointed or promoted to level 

2/4 under this Award shall commence on the following salary points: 
(i) Officers who have completed an approved three-year qualification, relevant to their calling, shall 

commence at the first year of the range, subject to subparagraph (v) of this subclause. 
(ii) Officers who have completed an approved four-year tertiary qualification, relevant to their calling, 

shall commence at the second year of the range, subject to subparagraph (v) of this subclause. 
(iii) Officers, who hold a relevant qualification such as an Honours or other four year degree (or 

equivalent) plus a Diploma of Education, or a relevant Masters degree or PhD, shall commence at the 
third year of the range subject to subparagraph (v) of this subclause. 

(iv) Officers who hold a relevant Masters Degree or PhD plus a Diploma of Education, shall commence at 
the fourth year of the range, subject to subparagraph (v) of this subclause. 

(v) Officers, who have not less than two years of relevant experience, shall receive an additional 
increment at the time of appointment.   Where the officer has had three or more years of relevant 
experience, two additional increments shall be granted at the time of commencement. 

(b) Engineers - 
(i) Officers employed in the calling of Engineer and who are classified level 2/4 under this Award shall 

be paid a minimum salary at the rate prescribed for the maximum of level 2/4 where the officer is an 
"experienced engineer" as defined. 

(ii) For the purposes of this paragraph "experienced engineer" shall mean: - 
(aa) An engineer appointed to perform professional engineering duties and who is a Corporate 

Member of the Institution of Engineers, Australia or who attains that status during service. 
(bb) An engineer appointed to perform professional duties who is not a Corporate Member of 

The Institution of Engineers, Australia but who possesses a degree or diploma from a 
University, College or Institution acceptable to the Executive Director, Labour Relations, 
Department of Consumer and Employment Protection on the recommendation of the 
Institution of Engineers, Australia, and who -  
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(A) having graduated in a four or five year degree course at a University or Institution 
recognised by the Executive Director, Labour Relations, Department of Consumer 
and Employment Protection, has had four years experience on professional 
engineering duties acceptable to the employer since becoming a qualified 
engineer, or  

(B) not having a University degree but possessing a diploma recognised by the 
Executive Director, Labour Relations, Department of Consumer and Employment 
Protection, has had five years experience on professional engineering duties, 
recognised by the employer since becoming a qualified engineer. 

(c) Legal Officers - there shall be for the calling of Legal Officer an additional salary point which shall be the 
salary applicable to Level 9 (maximum) plus a special allowance equivalent to half the difference between 
Level 9 (maximum) and Class 1. 

(d) Medical Officers and Psychiatrists - there shall be for the callings of Medical Officers and Psychiatrists two 
additional salary points which may be used.  These salary points shall be: 
(i) The salary applicable to Class 1 plus a Special Allowance equivalent to half the difference between 

Class 1 and Class 2. 
(ii) The salary applicable to Class 2 plus a Special Allowance equivalent to half the difference 

between Class 2 and Class 3. 
(e) Architectural Graduate - Officers employed in the calling of Architectural Graduate, as defined, and appointed 

or promoted to Level 2/4 shall commence on the following salary points: 
(i) Officers who have completed an approved five-year tertiary qualification, relevant to this calling, shall 

commence at the second year increment. 
(ii) Officers who have completed and approved Masters or PHD degree, relevant to this calling, shall 

commence at the third year increment. 
For the purposes of this paragraph "Architectural Graduate" shall mean an officer who possesses a relevant 
tertiary level qualification or equivalent determined by the Executive Director, Labour Relations, Department of 
Consumer and Employment Protection but is not registered with the Architects Board of Western Australia as 
an Architect, and who undertakes such duties as are necessary for achieving such registration with the 
Architects Board of Western Australia. 

(f) Architect - Officers employed in the calling of Architect, as defined, and appointed or promoted to Level 2/4 
shall commence at the fourth year increment. 
For the purposes of this paragraph "Architect" shall mean an officer who possesses a relevant tertiary level 
qualification or equivalent determined by the Executive Director, Labour Relations, Department of Consumer 
and Employment Protection, and possesses the necessary experience and is registered with the Architects Board 
of Western Australia as an Architect. 

13. – PURCHASED LEAVE – 48/52 SALARY ARRANGEMENT 
(1) The employer and an officer may agree to enter into an arrangement whereby the officer can purchase up to four weeks 

additional leave. 
(2) The employer will assess each application for 48/52-salary arrangement on its merits and give consideration to the 

personal circumstances of the officer seeking the arrangement. 
(3) Access to this entitlement will be subject to the officer having satisfied the employer’s accrued leave management policy. 
(4) The officer can agree to take a reduced salary spread over the 52 weeks of the year and receive the following amounts of 

additional purchased leave: 

Number of weeks’ salary spread over 52 weeks Number of weeks’ additional purchased leave. 
48 weeks 4 weeks 
49 weeks 3 weeks 
50 weeks 2 weeks 
51 weeks 1 week 

(5) The additional purchased leave will not be able to be accrued.  The officer is to be entitled to pay in lieu of the additional 
leave not taken.  In the event that the officer is unable to take such purchased leave, his/her salary will be adjusted on the 
last pay period in January to take account the fact that time worked during the year was not included in the salary.  

(6) Where an officer who is in receipt of an allowance provided for in Clause 19. - Higher Duties Allowance, of this Award 
proceeds on any period of additional purchased leave the officer shall not be entitled to receive payment of the allowance 
for any period of additional purchased leave. When not on a period of purchased leave the officer shall receive the full 
entitlement to Higher Duties Allowance in accordance with Clause 19. 

(7) In the event that a part time officer’s ordinary working hours are varied during the year, the salary paid for such leave 
taken will be adjusted on the last pay in January to take into account any variations to the officer’s ordinary working 
hours during the previous year. 

14. – PURCHASED LEAVE - DEFERRED SALARY ARRANGEMENT 
(1) With the written agreement of the employer, an officer may elect to receive, over a four-year period, 80% of the salary 

they would otherwise be entitled to receive in accordance with this Award. 
(2) The employer will assess each application for deferred salary on its merits and give consideration to the personal 

circumstances of the officer seeking the leave. 
(3) On completion of the fourth year, an officer will be entitled to 12 months leave and will receive an amount equal to 80% 

of the salary they were otherwise entitled to in the fourth year of deferment. 
(4) Where an officer completes four (4) years of deferred salary service and is not required to attend duty in the following 

year, the period of non-attendance shall not constitute a break in service and shall count as service on a pro-rata basis for 
all purposes. 
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(5) An officer may withdraw from this arrangement prior to completing a four-year period by written notice.  The officer will 
receive a lump sum payment of salary forgone to that time but will not be entitled to equivalent absence from duty. 

(6) The employer will ensure that superannuation arrangements and taxation effects are fully explained to the officer by the 
relevant Authority.  The employer will put any necessary arrangements into place. 

15. – SALARY PACKAGING ARRANGEMENT 
(1) An officer may, by agreement with the employer, enter into a salary packaging arrangement in accordance with this 

clause and Australian Taxation Office requirements.  
(2) Salary packaging is an arrangement whereby the entitlements and benefits under this Award, contributing toward the 

Total Employment Cost ( TEC ), (as defined in subclause (3) of this clause) of an officer, can be reduced by and 
substituted with another or other benefits. 

(3) The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(a) the base salary; 
(b) other cash allowances; 
(c) non cash benefits; 
(d) any Fringe Benefit Tax liabilities currently paid; and 
(e) any variable components. 

(4) Where an officer enters into a salary packaging arrangement the officer will be required to enter into a separate written 
agreement with the employer setting out the terms and conditions of the salary packaging arrangement. 

(5) Notwithstanding any salary packaging arrangement, the salary rate as specified in this Award, is the basis for calculating 
salary related entitlements specified in the Award. 

(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal 
and state legislation.  Compulsory employer contributions made to superannuation schemes established under the State 
Superannuation Act 2001 are calculated on the gross (pre packaged) salary amount regardless of whether an officer 
participates in a salary packaging arrangement with their employer. 

(7) A salary packaging arrangement cannot increase the costs to the employer of employing an individual.  
(8) A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the 

employer or officer is or may become liable for and are related to the salary packaging arrangement, shall be borne in full 
by the officer. 

(9) In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the officer may vary or 
cancel that salary packaging arrangement. 

16. – SUPPORTED WAGE 
(1) Workers Eligible for a Supported Wage 

This clause defines the conditions that will apply to officers who, because of the effects of a disability, are eligible for a 
supported wage under the terms of this clause. In the context of this clause, the following definitions will apply: 
"Supported Wage System" means the Commonwealth Government system to promote employment for people who cannot 
work at full award wages because of a disability, as documented in "(Supported Wage System: Guidelines and 
Assessment Process)"; 
"Accredited Assessor", means a person accredited by the management unit established by the Commonwealth under the 
Supported Wage System to perform assessment of an individual's productive capacity within the Supported Wage 
System; 
"Disability Support Pension"  means the Commonwealth pension scheme to provide income security for persons with a 
disability as provided under the Social Security Act 1991, as amended from time to time, or any successor to that scheme; 
and 
"Assessment Instrument" means the form provided for under the Supported Wage System that records the assessment of 
the productive capacity of the person to be employed under the Supported Wage System. 

(2) Eligibility Criteria 
Officers covered by this clause will be those who are unable to perform the range of duties to the competence level 
required within the class of work for which the officer is engaged under this Award, because of the effects of a disability 
on their productive capacity and who meet the impairment criteria for receipt of a Disability Support Pension.  (This 
clause does not apply to any existing officer who has a claim against the employer, which is subject to the provisions of 
workers’ compensation legislation, or any provision of the Award relating to the rehabilitation of officers who are injured 
in the course of their current employment). 
This clause also does not apply to employers in respect of their facility, programme, undertaking, service or the like which 
receives funding under the Disability Services Act 1986 and fulfils the dual role of service provider and sheltered 
employer to people with disabilities who are in receipt of or eligible for a Disability Support Pension, except with respect 
to an organisation which has received recognition under s10 or s12A of the Act, or if a part only has received recognition, 
that part. 

(3) Supported Wage Rates 
Officers to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by the 
Award for the class of work, which the person is performing according to the following schedule: 

Assessed Capacity (clause 16.5) % of Prescribed Award Rate 
10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
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Assessed Capacity (clause 16.5) % of Prescribed Award Rate 

70% 70% 
80% 80% 
90% 90% 

(Provided that the minimum amount payable shall be not less than $60 per week).  
*Where a person’s assessed capacity is 10%, they shall receive a high degree of assistance and support. 

(4) Assessment of Capacity 
For the purpose of establishing the percentage of the Award rate to be paid to the officers, the productive capacity of the 
officer will be assessed in accordance with the Supported Wage System and documented in an assessment instrument by 
either:  
(a) the employer and the union, in consultation with the officer, or if desired by any of these; or 

(b) the employer and an accredited Assessor from a panel agreed by the parties to the Award and the officer. 

(5) Lodgement of Assessment Instruments 
All assessment instruments under the conditions of this clause, including the appropriate percentage of the Award wage 
rate to be paid to the officer, shall be lodged by the employer with the Registrar of the Commission. 
All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where the union is 
not a party to the assessment, it shall be referred by the Registrar to the union by certified mail and shall take effect unless 
an objection is notified to the Registrar within 10 working days. 

(6) Review of Assessment 
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable 
request for such a review. The process of review shall be in accordance with the procedures for assessing capacity under 
the Supported Wage System. 

(7) Other Terms and Conditions of Employment 
Where an assessment has been made, the applicable percentage shall apply to the wage rate only. Officers covered by the 
provisions of this clause will be entitled to the same terms and conditions of employment as all other officers covered by 
the Award paid on a pro rata basis. 

(8) Workplace Adjustment 
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes 
in the workplace to enhance the officer’s capacity to do the job. Changes may involve re-design of job duties, working 
time arrangements and work organisation in consultation with other officers in the area. 

(9) Trial Period 
In order for an adequate assessment of the officer's capacity to be made, an employer may employ a person under the 
provisions of this clause for a trial period not exceeding 12 weeks, except that in some cases additional work adjustment 
time (not exceeding 4 weeks) may be needed. 
During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for a continuing 
employment relationship shall be determined. 
The minimum amount payable to the officer during the trial period shall be no less than $60 per week. 
Work trials should include induction or training as appropriate to the job being trialled. 
Where the employer and officer wish to establish a continuing employment relationship following the completion of the 
trial period, a further contract of employment shall be entered into based on the outcome of assessment under subclause 
16.5. 

17. – TRAINEESHIPS 
(1) Definitions 

"Part time trainee" means a trainee who is employed for a minimum of 20 hours per week (except in the case of school 
based traineeships), and has regular and stable hours of work each week, to allow training to occur.  Wages and 
entitlements accrue on a pro-rata basis. 
"Traineeship" means a full time or part time structured employment based training arrangement approved by the Western 
Australian Department of Education and Training where the trainee gains work experience and has the opportunity to 
learn new skills in a work environment.  On successful completion of the traineeship the trainee obtains a nationally 
recognised qualification. 
"Traineeship Training Contract" means the agreement between the employer and the trainee that provides details of the 
traineeship and obligations of the employer and the trainee and is registered with the Western Australian Department of 
Education and Training. 
"Training Plan" means the plan that outlines what training and assessment will be conducted off-the-job and what will be 
conducted on-the-job and how the Registered Training Organisation will assist in ensuring the integrity of both aspects of 
the training and assessment process. 

(2) Traineeships 
(a) Trainees are to be additional to the normal workforce of the employers so that trainees shall not replace paid 

workers or volunteers or reduce the hours worked by existing officers. 
(b) Training Conditions: 
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The arrangements between the employer and the trainee in relation to the traineeship are as specified in the 
Traineeship Training Contract, as administered by the Department of Education and Training.  The trainee will 
be trained in accordance with the agreed Training Plan. 

(c) Employment Conditions: 
(i) the initial period of employment for trainees is the nominal training period endorsed at the time the 

particular traineeship is established; 
(ii) completion of the traineeship scheme will not guarantee the trainee future employment in the public 

sector, but the employer will cooperate to assist the trainee to be placed in suitable employment, 
should a position arise; 

(iii) trainees are permitted to be absent from work without loss of continuity of employment to attend off 
the job training in accordance with the Training Plan.  However, except for absences provided for 
under this Award, failure to attend for work or training without an acceptable cause may result in loss 
of pay for the period of the absence; 

(iv) trainees will receive a mix of supervised work experience, structured training on  the job and off the 
job, and the opportunity to practice new skills in a work environment; and 

(v) overtime and shift work shall not be worked by trainees except to enable the requirements of the 
training to be effected. When overtime and shift work are worked the relevant allowances and 
penalties of the Award, based on the training wage referenced in sub clause (d) of this clause will 
apply.  No trainee shall work overtime or shift work unsupervised. 

(d) Wages: 
The salary applicable to trainees shall be as prescribed in the National Training Wage Award 2000 for officers 
up to and including 20 years of age. Adult trainees will be paid the rate prescribed under the Minimum 
Conditions of Employment Act 1993 for the minimum weekly rate of pay for officers 21 or more years of age. 

18. – ANNUAL INCREMENTS 
(1) Officers shall proceed to the maximum of their salary range by annual increments subject to a satisfactory report on the 

officer’s level of performance and conduct. 
(2) The following procedure will apply prior to the payment of an increment: 

(a) Their manager will produce a report on the officer’s performance and conduct no later than 12 months since the 
officer’s last incremental advance. 

(b) Where the report is satisfactory, the increment will be paid. 
(c) Where the report is unsatisfactory: 

(i) The officer will be shown the report and required to initial it. 
(ii) The officer will be provided with an opportunity to comment in writing. 
(iii) The officer’s comments will be considered immediately by the employer and a decision made as to 

whether to approve the payment of the increment or withhold payment for a specific period. 
(iv) Where the increment is withheld, the employer before the expiry of the specified period will complete 

a further report and provisions paragraph (b) and (c) of this subclause will apply. 
(3) The non-payment of an increment will not change the normal anniversary date of any further increment payments. 
(4) For the purposes of this clause "continuous service", except where an increment is payable according to age, shall not 

include: 
(a) any period exceeding 14 calendar days during which an officer is absent on leave without pay.  In the case of 

leave without pay which exceeds 14 calendar days the entire period of such leave without pay is excised in full; 
(b) any period which exceeds six months in one continuous period during which an officer is absent on workers' 

compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as "continuous service"; 

(c) any period which exceeds three months in one continuous period during which an officer is absent on sick leave 
without pay.  Provided that only that portion of such continuous absence which exceeds three months shall not 
count as "continuous service". 

19. – HIGHER DUTIES ALLOWANCE 
(1) An officer who is directed by the employer to act in an office which is classified higher than the officer's own substantive 

office and who performs the full duties and accepts the full responsibility of the higher office for a continuous period of 
five (5) consecutive working days or more, shall, subject to the provisions of this clause, be paid an allowance equal to 
the difference between the officer's own salary and the salary the officer would receive if the officer was permanently 
appointed to the office in which the officer is so directed to act. 
Provided that where the hours of duty of an officer performing shift work are greater than 7½ hours per day as provided 
for in paragraph (3)(a) of Clause 21. - Shift Work Allowance of this Award the allowance shall be payable after the 
completion of 37½ consecutive working hours in the higher classified position.  This period shall not include any time 
worked as overtime. 

(2) Where the full duties of a higher office are temporarily performed by two (2) or more officers they shall each be paid an 
allowance as determined by the employer. 

(3) An officer who is directed to act in a higher classified office but who is not required to carry out the full duties of the 
position and/or accept the full responsibilities, shall be paid such proportion of the allowance provided for in subclause 
(1) of this clause as the duties and responsibilities performed bear to the full duties and responsibilities of the higher 
office.  Provided that the officer shall be informed, prior to the commencement of acting in the higher classified office, of 
the duties to be carried out, the responsibilities to be accepted and the allowance to be paid. 
The allowance paid may be adjusted during the period of higher duties. 

(4) Where an officer who has qualified for payment of higher duties allowance under this clause is required to act in another 
office or other offices classified higher than the officer's own for periods less than five consecutive working days without 
any break in acting service, such officer shall be paid a higher duties allowance for such periods:  provided that payment 
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shall be made at the highest rate the officer has been paid during the term of continuous acting or at the rate applicable to 
the office in which the officer is currently acting - whichever is the lesser. 

(5) Where an officer is directed to act in an office which has an incremental range of salaries such an officer shall be entitled 
to receive an increase in the higher duties allowance equivalent to the annual increment the officer would have received 
had the officer been permanently appointed to such office; provided that acting service with allowances for acting in 
offices for the same classification or higher than the office during the eighteen (18) months preceding the commencement 
of such acting shall aggregate as qualifying service towards such an increase in the allowance. 

(6) Where an officer who is in receipt of an allowance granted under this clause and has been so for a continuous period of 
twelve (12) months or more, proceeds on - 
(a) a period of normal annual leave; or 
(b) a period of any other approved leave of absence of not more than four (4) weeks, the officer shall continue to 

receive the allowance for the period of leave, provided that this subclause shall also apply to an officer who has 
been in receipt of an allowance for less than twelve (12) months if during the officer's absence no other officer 
acts in the office in which the officer was acting immediately prior to proceeding on leave and the officer 
resumes in the office immediately on return from leave. 

(7) For the purpose of this subclause the expression "normal annual leave" shall mean the annual period of recreation leave as 
referred to in Clause 23. - Annual Leave of this Award and shall include any public holidays and leave in lieu accrued 
during the preceding twelve (12) months taken in conjunction with such annual leave. 

(8) Where officers in receipt of an allowance granted under this clause and proceeds on:  
(a) a period of annual leave in excess of the normal, such officers shall only receive payment of such allowance for 

the period of normal annual leave and, 
(b) a period of any other approved leave of absence of more than four (4) weeks, such officers shall not be entitled 

to receive payment of such allowance for the whole or any part of the period of such leave. 
20. - HOURS 

(1) Except as otherwise provided in this clause, the ordinary hours of work shall be 37 hours and 30 minutes per week to be 
worked as determined by the employer between the hours of 7.00 am and 6.00 pm on five days per week Monday to 
Friday. 

(2) (a) Officers shall be entitled to a meal break between 12.00 noon and 2.00 pm which shall not be less than 30 
minutes nor greater than 90 minutes in duration.  An officer shall not be required to work for more than five (5) 
hours on any day without taking a meal break. 

(b) In the event of an emergency an employer may defer the taking of a meal break. 
(c) For the purposes of this clause a standard meal break shall be 45 minutes in duration. 

(3) The employer may vary the ordinary hours of attendance observed in the public authority so as to make provision for - 
(a) the attendance of officers for ordinary duty on a Saturday, Sunday, public holiday as prescribed in Clause 24 - 

Public Holidays of this Award; 
(b) the performance of shift work including work on Saturdays, Sundays, public holidays as prescribed in Clause 21 

- Shift Work Allowance of this Award; 
(c) the disposal of public business or the nature of the duties of an officer or class of officers. 
Provided that where the ordinary hours of duty are so varied they shall not prescribe ordinary working hours in excess of 
150 in a four-week period.  This provision is subject to subclause (2)(a) of this clause. 

(4) Notwithstanding the provisions of paragraph (a) of this subclause, where it is considered necessary to provide for more 
economic operations the employer may authorise the operation of alternative working arrangements. 
Such alternative working arrangements shall be either - 
(a) the operation of flexitime as specified in subclause (7) of this clause; or 
(b) the operation of a nine day fortnight as specified in subclause (8) of this clause; or 
(c) such other arrangement as is considered appropriate by the employer. 

(5) (a) Where an officer is required to relieve in another position which is subject to a different working arrangement 
the officer relieving shall observe the working arrangement applicable to the position in which the relief is being 
carried out. 

(b) A period of relief to be carried out in a position subject to a nine-day fortnight shall not commence or cease on 
the substantive occupant's rostered day off. 
In respect to the provisions contained in subclause (7) of this clause any period of relief which results in the 
officer incurring a debit or credit of hours outside of 75 hours a fortnight shall be adjusted upon return to the 
substantive position subject to consultation with the employer. 

(6) Notwithstanding the provisions contained in this clause, officers Level 6 and above shall work those hours designed to 
meet the responsibilities of their management tasks as directed by the employer.  This provision does not preclude the 
employer from authorising modified working hours as prescribed in subclause (3) or (4) of this clause. 

(7) (a) In accordance with subclause (4)(a) of this clause officers may select their own starting and finishing times 
within the following periods: 
7.30 am to 9.30 am 
12.00 noon to 2.00 pm 
3.30 pm to 6.00 pm 

(b) (i) A flexitime roster shall be maintained by the employer who will indicate the minimum staffing and 
other requirements in respect to starting and finishing times, lunch break coverage and flexileave. 

(ii) The flexitime roster shall be made available to all affected officers no later than three days prior to the 
settlement period described in subclause (7)(b)(i) of this clause. 

(iii) The flexitime roster shall be prepared in consultation with the affected officers, subject to the 
employer retaining the right to determine hours to suit operational needs. 
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(iv) Subject to four weeks' notice being given, the employer may withdraw the authorisation of a flexitime 
roster. 

(c) Officers must work in the following periods, to be known for the purposes of this subclause, as core periods: 
9.30 am to 12.00 noon 
2.00 pm to 3.30 pm 
For the purposes of this subclause such periods are to be known as core periods. 

(d) An officer shall be allowed a meal break between 12.00 noon and 2.00 pm of not less than 30 minutes but not 
exceeding 45 minutes except where approved by the employer. 

(e) Notwithstanding any provisions contained in this subclause an officer may be allowed a maximum of two full 
days or any combination of half days and full days that does not exceed two days in any one settlement period 
as described in subclause (7)(b)(i) of this clause. 

(f) Flexileave may be taken before accrual subject to such conditions as the public authority may impose. 
(g) Full days of flexileave may not be taken on consecutive working days. 
(h) For the purposes of this subclause a settlement period shall - 

(i) consist of four weeks; 
(ii) commence at the beginning of a pay period; 
(iii) have the required hours of duty of 150 hours. 

(i) (i) Credit hours a maximum of seven hours 30 minutes shall be allowed at the end of each settlement 
period and shall be carried forward to the next settlement period. 

(ii) In the case of credit hours greater than seven hours thirty (30) minutes gained in one settlement 
period, the hours in excess of seven hours 30 minutes shall be lost. 

(iii) Credit hours at any point within the settlement period shall not exceed 20 hours. 
(j) (i) Debit hours below the required 150 hours prescribed in paragraph (i) of this subclause to a maximum 

of four hours shall be allowed at the end of each settlement period and shall be carried forward to the 
next settlement period. 

(ii) For debit hours in excess of four hours, officers shall be required to take leave without pay for the 
period necessary to reduce debit hours to those specified in subclause (j)(i) of this clause. 

(k) Notwithstanding any of the provisions contained in this subclause, maximum of ten hours may be worked in 
any one day. 

(l) Where study leave as provided in Clause 30 - Study Leave of this Award has been approved credits will be 
given for education commitments provided in that clause and for which leave is necessary to allow for 
attendance at formal classes. 

(m) (i) Officers receiving at least one day's prior notice of overtime shall be required to work the prescribed 
hours of duty determined by the officer under subclause (1) of this clause. 

(ii) Where an officer is required to work overtime at the conclusion of a day with less than one day's 
notice, and 
(aa) where the officer has at the commencement of that day two hours or more flexitime credits, 

the officer shall be paid overtime after five hours' work on that day or for time worked after 
3.30 pm, whichever is the later; or 

(bb) where that officer has commenced duty prior to 8.30 am and has, at the commencement of 
that day, less than two hours' flexitime credits, the officer shall be paid overtime, for time 
worked after the completion of prescribed hours of duty or after working seven hours 30 
minutes on that day, whichever is the earlier; or 

(cc) where that officer has commenced work after 8.30 am and has, at the commencement of that 
day, less than two hours' flexitime credits, the officer shall be paid overtime, for time 
worked after 5.30 pm or after working seven hours 30 minutes, on that day whichever is the 
earlier. 

(iii) Where an officer is required to work overtime at the beginning of a day with less than one day's 
notice, that officer shall be paid overtime for any time worked prior to the commencing time for 
prescribed hours of duty determined by the public authority under subclause (1) of this clause. 

(8) (a) In accordance with the provision contained in paragraph (b) of subclause (4) of this clause, the ordinary hours of 
duty of 75 hours a fortnight may be worked over nine days of the fortnight exclusive of work performed on 
Saturday, Sunday and the rostered day off. 

(b) For the purposes of this subclause the ordinary hours of duty to be worked shall be eight hours 20 minutes 
worked between 7.00 am and 6.00 pm, on five days per week excluding Saturday and Sunday. 

(c) Each officer shall be allowed one rostered day off per fortnight. 
(d) When a public holiday falls on a rostered day off that officer shall be granted a day in lieu of the public holiday 

prior to the conclusion of the current fortnight. 
(e) In taking annual leave, where a period of leave involves a part day, the part day shall be availed of at the 

commencement of the period of leave. 
(9) (a) The ordinary hours of duty at the Western Australian Greyhounds Association shall be 37 hours 30 minutes per 

week, not exceeding seven hours 30 minutes per day to be worked over any five days of the week, provided that 
such days off duty need not be consecutive days. 

(b) Provided that the Western Australian Greyhounds Association by written Instruction may vary the time of 
attendance because of the circumstances of public business or because of the nature of the duties of an officer or 
class of officer.  The Association shall be supplied with a copy of such Instruction. 
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(10) Where the Board of Zoological Parks Authority requires an officer to work a roster in accordance with subclause (j) of 
Clause 21 - Shift Work Allowance of this Award, the Board may require the ordinary working hours to be 40 per week 
arranged over a three week period. 

21. – SHIFT WORK ALLOWANCE 
This allowance is derived from the percentage increase in the level 1.7 weekly rate, the formula being:  

Ll.7 
1 x 12 

313 x 1 
10 x 12.5 

100 

(1) In this Clause the following expressions shall have the following meaning: 
"Day shift" means a shift commencing after 6.00 am and before 12.00 noon. 
"Afternoon shift" means a shift commencing at or after 12.0  noon and before 6.00 pm. 
"Night shift" means a shift commencing at or after 6.00pm and before 6.01 am. 
"Public holiday" shall mean a holiday provided in Clause 24. - Public Holidays of this Award. 

(2) (a) An officer required to work an afternoon or a night shift of seven and one half (7½) hours shall, in addition to 
the ordinary rate of salary, be paid an allowance in accordance with Schedule K - Shift Work Allowance of this 
Award. 

(b) Work performed during ordinary rostered hours on Saturdays or Sundays shall be paid for at the rate of time and 
one-half and on public holidays at double time and one-half.  These rates shall be paid in lieu of the allowance 
prescribed in paragraph (2)(a) of this clause. 
Provided that in lieu of the foregoing provisions of this subclause and subject to agreement between the 
employer and the officer, work performed during ordinary rostered hours on a public holiday shall be paid for at 
the rate of time and one-half and the officer may, in addition, be allowed a day's leave with pay to be added to 
annual leave or to be taken at some other time within a period of one year. 

(c) An officer rostered off duty on a public holiday shall be paid at ordinary rates for such day or, subject to 
agreement between the employer and the officer, be allowed a day's leave with pay in lieu of the holiday to be 
added to the officer's next annual leave entitlement or taken at a mutually convenient time within a period of 
one year. 

(d) An officer engaged on shift work who is rostered to work regularly on Sundays and/or public holidays shall be 
entitled to one week's leave in addition to the officer's normal entitlement to annual leave of absence for 
recreation. 

(e) Additional leave provided by paragraphs (b) and (c) of this subclause shall not be subject to the annual leave 
loading prescribed by subclause (14) of Clause 23. - Annual Leave of this Award.  

(f) Work performed by an officer in excess of the ordinary hours of the officer's shift or on a rostered day off shall 
be paid for in accordance with the overtime provisions of Clause 22. - Overtime of this Award. 

(g) (i) When an officer begins or ceases a shift between the hours of 11.00 pm and 7.00 am and no public 
transport is available, reimbursement at the appropriate rate of hire prescribed by subclause (4) of 
Clause 46. - Motor Vehicle Allowance of this Award shall be made if the officer's private motor 
vehicle or cycle is used for the journey between the officer's residence and headquarters and the return 
journey. 
Provided however, that any officer who, on or after October 30, 1987, elects to be permanently 
retained on a fixed or non rotating shift that begins or ceases between or on the hours of 11.00 pm and 
7.00 am shall not be eligible to claim this reimbursement. 

(ii) The provisions of this subclause shall only be applied to officers living and working within a radius of 
50 km of the Perth City Railway Station. 

(3) Hours of Duty and Rosters 
(a) An officer engaged on shifts shall work a 75-hour fortnight, exclusive of meal intervals, on the basis of not 

more than ten (10) shifts per fortnight of not more than seven and one half hours duration.  Provided that where 
agreement is reached between the employer and the Association the length and/or number of shifts worked per 
fortnight may be altered. 
Provided that when the agreed length of a shift is extended past seven and one half hours, overtime shall be 
payable only for time worked in excess of the rostered shift. 
Provided also that whenever an agreed alteration to the number of hours per shift has occurred then the 
allowance per shift shall be varied on a pro rata basis to reflect any variation to other than seven and one half 
(7½) hours. 

(b) Meal breaks shall be for a period of at least thirty (30) minutes, but not greater than one hour for each meal. 
(c) Officers may be rostered to work on any of the seven days of the week provided that no officer shall be rostered 

for more than six (6) consecutive days. 
Provided that where agreement is reached between the employer and the Association, shift workers may be 
exempted from this provision. 

(d) The roster period shall commence at the beginning of a pay period and continue for fourteen (14) consecutive 
days.  Rosters shall be available to officers at least five (5) clear working days prior to the commencement of 
the roster. 

(e) A roster may only be altered on account of a contingency, which the employer could not have been reasonably 
expected to foresee.  When a roster is altered, the officer concerned shall be notified of the changed shift 24 
hours before the changed shift commences.  Provided that where such notice is not given, the officer shall be 
paid overtime in accordance with Clause 22. - Overtime for the duration of the changed shift.  This provision 
shall not apply to an officer who was absent from duty on the officer's last rostered shift. 

(f) An officer shall not be rostered for duty until at least ten (10) hours have elapsed from the time the officer's 
previous rostered shift ended.  Provided that where agreement is reached between the Association and the 
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employer the ten (10) hour break may be reduced to accommodate special shift arrangements, except that under 
no circumstances shall such an agreement provide for a break of less than 8 hours. 

(g) An officer shall not be retained permanently on one shift unless the officer so elects in writing. 
(h) Officers shall be allowed to exchange shifts or days off with other officers provided the approval of the 

employer has been obtained and provided further that any excess hours worked shall not involve the payment of 
overtime. 

(i) The Board of Zoological Parks Authority may require an officer to work a roster of up to eight consecutive days 
provided that such a roster enables an officer to have at least one period of four consecutive days off duty 
including a Saturday and a Sunday. 

22. - OVERTIME 
(1) In this clause the following expressions shall have the following meaning: 

"prescribed hours of duty" means the officer's normal working hours as prescribed in Clause 20 - Hours or written 
instruction issued out of that clause.  
"public holiday" means the days prescribed in Clause 24 - Public Holidays of this Award.  
"ordinary travelling time" means the time which an officer would ordinarily spend in travelling by public transport once 
daily from the officer's home to the officer's usual headquarters and home again.  It is the time elapsing between the time 
of departure from home and the official time of commencement of duty and the official time of cessation of duty and 
arrival at home.  Where an officer has a continuing approval to use a vehicle for official business, ordinary travelling time 
means the time spent in travelling by that vehicle from home to headquarters and home again each day.  
"a day" shall mean from midnight to midnight. 

(2) When and as often as it is necessary to overcome arrears of work or to meet pressure of business, any officer may be 
required by the employer to perform overtime duty at times other than the ordinary hours of attendance applicable to that 
officer. 

(3) Reasonable Hours of Overtime 
(a) An employer may require an officer to work reasonable overtime at overtime rates. 
(b) An officer may refuse to work overtime in circumstances where the working of such overtime would result in 

the officer working hours which are unreasonable having regard to: 
(i) any risk to officer health and safety; 
(ii) the officer’s personal circumstances including any family responsibilities; 
(iii) the needs of the workplace or enterprise; 
(iv) the notice, if any, given by the employer of the overtime and by the officer of his or her intention to 

refuse it;  and 
(v) any other relevant matter. 

(4) (a) All work performed by an officer whose hours of attendance are determined in accordance with subclause (1) of 
Clause 20 - Hours of this Award by direction of the employer: 
(i) before or after the prescribed hours of duty on a weekday; and 
(ii) on a Saturday, Sunday or public holiday, shall be classed as overtime and, subject to the provisions of 

this clause, shall be paid for at the hourly rate prescribed by paragraph (b) of this subclause. 
(b) (i) Payment for overtime shall be calculated on an hourly basis in accordance with the following formula 

- 
Weekdays: 
For the first three hours on any one week day – 

Fortnightly salary 
75 X 3 

2 

After the first three hours on any one week day - 

Fortnightly salary 
75 X 2 

1 

Saturday: 

First three hours on any Saturday - 

Fortnightly salary 
75 X 3 

2 
After the first three hours or after 12.00 noon, whichever is the earlier, on any Saturday - 

Fortnightly salary 
75 X 2 

1 

Sundays: 

Fortnightly salary 
75 X 2 

1 
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Public Holidays: 
During prescribed hours of duty 

Fortnightly salary 
75 X 3 

2 

in addition to the normal days pay. 

During hours outside of prescribed hours of duty - 

Fortnightly salary 
75 X 5 

2 

(ii) For the purposes of this clause fortnightly salary shall not include any district allowances, personal 
allowances, service allowances, special allowances or higher duties allowance, unless otherwise 
approved by the employer. 
Provided that a special allowance or higher duties allowance shall be included in "fortnightly salary" 
when overtime is worked on duties for which these allowances are specifically paid. 

(c) Subject to prior agreement in writing, time off in lieu of payment may be granted by the employer.  Such time 
off in lieu to be determined on an hourly basis by dividing the normal hourly rate of pay into the amount to 
which the officer would otherwise have been entitled at the prescribed rate in accordance with paragraph (b) of 
this subclause. 
The officer shall be required to clear accumulated time off in lieu within two months of the overtime being 
performed.  If the employer is unable to release the officer to clear such leave, then the officer shall be paid for 
the overtime worked. 
Provided that by agreement between the employer and the officer, time off in lieu of overtime may be able to be 
accumulated beyond two months from the time the overtime is performed so as to be taken in conjunction with 
periods of leave. 

(d) Any commuted allowance and/or time off in lieu of overtime, other than that provided in paragraph (c) of this 
subclause shall be only negotiated between the employer and the Association. 

(e) No claim for payment of overtime or time off in lieu under the provisions of this clause shall be allowed in 
respect of any day on which the additional time worked amounts to 30 minutes or less. 

(f) (i) Where an officer having received prior notice, is required to  
return to duty -  
(aa) On a Saturday, Sunday or public holiday otherwise than during prescribed hours of duty the 

officer shall be entitled to payment at the rate in accordance with paragraph (b) of this 
subclause for a minimum period of three hours. 

(bb) Before or after the prescribed hours of duty on a weekday the officer shall be entitled to 
payment at the rate in accordance with paragraph (b) of this subclause for a minimum period 
of one hour 30 minutes. 

(ii) For the purposes of this paragraph, where an officer is required to return to duty more than once, each 
duty period shall stand alone in respect to the application of minimum period payment except where 
the second or subsequent return to duty is within any such minimum period. 

(iii) The provisions of this subparagraph shall not apply in cases where it is customary for an officer to 
return to the officer's place of employment to perform a specific job outside the officer's prescribed 
hours of duty or where the overtime is continuous (subject to a meal break) with the completion or 
commencement of prescribed hours of duty. 

(g) When an officer is directed to work overtime at a place other than the usual headquarters, and provided that 
place where the overtime is to be worked is situated in the area within a radius of 50 kilometres from the usual 
headquarters, and the time spent in travelling to and from that place is in excess of the time which an officer 
would ordinarily spend in travelling to and from the usual headquarters, and provided such travel is undertaken 
on the same day as the overtime is worked, then such excess time shall be deemed to form part of the overtime 
worked. 

(h) Except as provided in paragraph (b) of subclause (6) and paragraph (b) of subclause (5) of this clause when an 
officer is directed to work overtime at a place other than the usual headquarters and provided that place where 
the overtime is to be worked is situated outside the area within the radius of 50 kilometres from the usual 
headquarters and the time spent in travelling to and from that place is in excess of the time which an officer 
would ordinarily spend in travelling to and from the usual headquarters, then the officer shall be granted time 
off in lieu of such excess time spent in actual travel in accordance with subclause (7). 

(i) Except as provided in paragraph (k) of this subclause, payment for overtime, or the granting of time off in lieu 
of overtime or travelling time, shall not be approved in the following cases -   
(i) Officers whose maximum salary or maximum salary and allowance in the nature of salary exceeds the 

gross annual equivalent to the salary paid from time to time in respect of Level 5 as contained in 
Clause 11 - Salaries and Clause 12 - Salaries - Specified Callings of this Award. 

(ii) Officers whose work is not subject to close supervision. 
(j) Notwithstanding the provisions of paragraph (i) of this subclause, where from the nature of the duties required 

or from other relevant circumstances it appears just and reasonable, any such officer as is referred to in that 
paragraph shall, with the special approval of the employer be paid overtime or granted time off in lieu as 
prescribed by paragraph (b) or paragraph (c) respectively of this subclause and where in any such case the 
employer declines to give such special approval the matter may be referred to the Public Service Arbitrator.  
When an officer not subject to close supervision is directed by the employer to carry out specific duties 
involving the working of overtime, and provided such overtime can be reasonably determined, then such officer 
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shall be entitled to payment or time off in lieu of overtime worked in accordance with paragraph (b) or 
paragraph (c) of this subclause. 

(k) (i) Where an officer performs overtime duty after the time at  
which the officer's normal hours of duty end on one day and before the time at which the officer's 
normal hours of duty are to commence on the next succeeding day which results in the officer not 
being off duty between these times for a continuous period of not less than ten hours, the officer is 
entitled to be absent from duty without loss of salary from the time of ceasing overtime duty, until the 
officer has been off duty for a continuous period of ten hours. 

(ii) Provided that where an officer is required to return to or continue work without the break provided in 
subparagraph (i) of this paragraph then the officer shall be paid at double the ordinary rate until 
released from duty or until the officer has had ten consecutive hours off duty without loss of salary for 
ordinary working time occurring during such absence. 

(iii) The provisions of this paragraph shall not apply to officers included in subclause (5) of this clause. 
(l) Where an officer is required to work a continuous period of overtime which extends passed midnight into the 

succeeding day the time worked after midnight shall be included with that worked before midnight for the 
purpose of calculation of payment provided for in paragraph (b) of this subclause. 

(5) (a) For the purpose of this subclause: 
Standby- shall mean a written instruction or other authorised direction by the employer or a duly authorised 
officer to an officer to remain at the officer's place of employment during any period outside the officer's normal 
hours of duty, and to perform certain designated tasks periodically or on an irregular basis.  Such officer shall be 
provided with appropriate facilities for sleeping if attendance is overnight, and other personal needs, where 
practicable. 
Other than in extraordinary circumstances, officers shall not be required to perform more than two periods of 
standby in any rostered week. 
This provision shall not replace normal overtime or shift work requirements. 
On Call - shall mean a written instruction or other authorised direction by the employer or a duly authorised 
officer to an officer rostered to remain at the officer's residence or to otherwise be immediately contactable by 
telephone or other means outside the officer's normal hours of duty in case of a call out requiring an immediate 
return to duty. 
Availability - shall mean a written instruction or other authorised direction by the employer or a duly authorised 
officer to an officer to remain contactable, but not necessarily immediately contactable by telephone or other 
means, outside the officer's normal hours of duty and be available and in a fit state at all such times for recall to 
duty. 
Availability - will not include situations in which officers carry telephones or other means or make their 
telephone numbers or other contact details available only in the event that they may be needed for casual contact 
or recall to work.  Subject to subclause (4) (i) of this Clause recall to work under such circumstances would 
constitute emergency duty in accordance with subclause (6) of this Clause. 

Out of Hours Contact 
(b) Except as otherwise agreed between the employer and the Association, an officer who is required by the 

employer to be on "out of hours contact" during periods off duty shall be paid an allowance in accordance with 
the following formulae for each hour or part thereof the officer is on "out of hours contact". 
Standby 

Level 2 (minimum) weekly rate x 1 
37.5 x 37.5 

100 
On Call 

Level 2 (minimum) weekly rate x 1 
37.5 x 18.75 

100 
Availability 

Level 2 (minimum) weekly rate x 1 
37.5 x 18.75 

100 x 50 
100 

Such allowances are contained in Part I of Schedule I of this Award. 
Provided that payment in accordance with this paragraph shall not be made with respect to any period for which 
payment is made in accordance with the provisions of subclause (4) of this clause when the officer is recalled to 
work. 

(c) Where an officer is required to be on "on call" or "available” and the means of contact is to be by landline or 
satellite telephone fixed at the officer’s residence the employer shall: 

(i) Where the telephone is not already installed, pay the cost of such installation; 
(ii) Where an officer pays or contributes towards the payment of the rental of such telephone, pay the 

officer 1/52nd of the annual rental paid by the officer for each seven days or part thereof on which an 
officer is rostered to be on "on call" or "availability"; 

(iii) Provided that where as a usual feature of the duties an officer is regularly rostered to be on "on call" or 
"availability", pay the full amount of the telephone rental. 

(iv) When an officer is required to “on call” or “available” and the means of contact is other than a 
landline/satellite telephone fixed at the officer’s residence, the employer shall provide the officer with 
the means of contact free of charge for the purposes of work related activity. 
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(d) An officer shall be reimbursed the cost of all telephone calls made on behalf of the employer as a result of 
contact pursuant to paragraph (a) of this subclause. 

(e) Where an officer rostered for "on call" or "availability" is recalled for duty during the period for which the 
officer is on "out of hours contact" then the officer shall receive payment for hours worked in accordance with 
paragraph (b) of subclause (4) of this clause. 

(f) Time spent in travelling to and from the place of duty where an officer rostered on "on call" or "availability" is 
actually recalled to duty, shall be included with actual duty performed for purposes of overtime payment. 

(g) Minimum payment provisions do not apply to an officer rostered for "out of hours contact" duty. 
(h) An officer in receipt of an "out of hours contact" allowance and who is recalled to duty shall not be regarded as 

having performed emergency duty in accordance with subclause (6) of this clause. 
(i) Officers subject to this clause shall, where practicable, be periodically absented from any requirement 

to hold themselves on "standby", "on call" or "availability". 
(6) (a) (i) Where an officer is called on duty to meet an emergency at a time when the officer would not 

ordinarily have been on duty and no notice of such call was given prior to completion of usual duty on 
the last day of work prior to the day on which the officer is called on duty, then, if called to duty - 
(aa) on a Saturday, Sunday or public holiday otherwise than during the prescribed hours of duty 

the officer shall be entitled to payment at the rate in accordance with paragraph (b) of 
subclause (4) of this clause for a minimum period of three hours; 

(bb) before or after the prescribed hours of duty on a weekday the officer shall be entitled to 
payment at the rate in accordance with paragraph (b) of subclause (4) of this clause for a 
minimum period of two hours 30 minutes; 

(ii) for the purpose of this subclause, where an officer is recalled more than once, each period of 
emergency duty shall stand alone in respect to the application of the minimum period payment, 
subject to paragraph (c) of this subclause. 

(b) Time spent in travelling to and from the place of duty where the officer is actually recalled to perform 
emergency duty shall be included with actual duty performed for the purposes of overtime payment. 

(c) An officer recalled to work to perform emergency duty shall not be obliged to work for the minimum period if 
the work is completed in less time, provided that an officer called out more than once within any such minimum 
period shall not be entitled to any further payment for the time worked within that minimum period. 

(7) An officer eligible for payment of overtime in accordance with paragraph (j) of subclause (4) of this clause, who is 
required to travel on official business outside of the officer's normal working hours and away from the officer's usual 
headquarters, shall be granted time off in lieu of such actual time spent in travelling at equivalent or ordinary rates on 
weekdays and at time and one half rates on Saturdays, Sundays, and public holidays, provided:- 
(a) Such travel is undertaken at the direction of the employer. 
(b) Such travel shall not include – 

(i) time spent in travelling by an officer on duty at a temporary headquarters to the officer's home for 
weekends for the officer's own convenience; 

(ii) time spent in travelling by plane between the hours of 11.00 pm and 6.00 am; 
(iii) time spent in travelling by train or coach between the hours of 11.00 pm and 6.00 am; 
(iv) time spent in travelling by ship when meals and accommodation are provided; 
(v) time spent in travel resulting from the permanent transfer or promotion of an officer to a new location; 
(vi) time in travelling in which an officer is required by the employer to drive, outside ordinary hours of 

duty, an employer's vehicle or to drive the officer's own motor vehicle involving the payment of motor 
vehicle allowance but such time shall be deemed to be overtime and paid in accordance with 
paragraph (b) of subclause (4) of this clause. 

(c) Time off in lieu will not be granted for periods of less than thirty minutes. 
(d) Where such travel is undertaken on a normal working day, time off in lieu is granted only for such time spent in 

travelling before and/or after the usual hours of duty, and where the exigencies of travel compel an officer to 
travel during the officer's usual lunch interval such additional travelling time is not to be taken into account in 
computing the number of hours of travelling time due. 

(e) Where such travel is undertaken on a normal working day, time off in lieu is granted only for such time spent in 
travelling before and/or after the usual hours of duty which is in excess of the officer's ordinary travelling time. 

(f) Except as provided in paragraph (b) of this subclause, all time spent in actual travel on Saturdays, Sundays, and 
public holidays provided in Clause 24 - Public Holidays of this Award, shall be deemed to be excess travelling 
time. 

(8) (a) A break of 30 minutes, shall be made for meals between 12.00 noon and 2.00 p.m. and between 5.00 p.m. and 
7.00 p.m. when overtime duty is being performed. 
Except in the case of emergency, an officer shall not be compelled to work more than five hours' overtime duty 
without a meal break.  At the conclusion of a meal break the calculation of the five hours limit recommences. 

(b) An officer required to work overtime who purchases a meal shall be reimbursed for each meal purchased at the 
rate prescribed for that meal in Part II of Schedule I to this Award. 

 Provided that the overtime worked when such a meal is purchased totals not less than two hours, such 
reimbursement shall be in addition to any payment for overtime to which the officer is entitled. 

(c) If an officer, having received prior notification of a requirement to work overtime, is no longer required, then 
the officer shall be entitled, in addition to any other penalty, to reimbursement for a meal previously purchased. 

(9) Any group of officers whose duties necessarily entail special conditions of employment shall not be  subject to the 
prescribed hours of duty as defined in subclause (1) if the employer and the Association so agree. 
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23. – ANNUAL LEAVE 
(1) (a) Except as provided in subclause (10) of this clause, each officer is entitled to four weeks' leave on full pay for 

each year of service.  Annual leave shall be calculated on a calendar year basis commencing on January 1 in 
each year. 

(b) An officer may take annual leave during the calendar year in which it accrues, but the time during which the 
leave may be taken is subject to the approval of the employer. 

(c) An officer who is first appointed after January 1 is entitled to pro-rata annual leave for that year in accordance 
with the formula contained in subclause (2) of this clause. 

(2) Pro-rata annual leave shall be calculated according to the following formula:- 

Completed calendar months of service: 1 2 3 4 5 6 7 8 9 10 11 
Pro rata annual leave (working days): 2 3 5 7 8 10 12 13 15 17 18 

Provided that in the first and last months of an officer's service the officer is entitled to pro rata annual leave of one 
working day for each two completed weeks of service. 
For the purposes of this subclause, an officer who commences on the first working day of a month and works for the 
remainder of the month and an officer who has worked throughout a month and terminates on the last working day of a 
month shall be regarded as having completed that calendar month of service. 

(3) Annual leave shall be taken in one period unless otherwise approved by the employer. 
(4) On written application, an officer shall be paid salary in advance when proceeding on annual leave. 
(5) (a) When the convenience of the employer is serviced, the employer may approve the deferment of the 

commencing date for taking annual leave, but such approval shall only remain in force for a period of one year. 
(b) The employer may renew the approval referred to in subclause (a) of this clause for a further period of a year or 

further periods of a year but so that an officer does not at any time accumulate more than three years' 
entitlement. 

(c) Where the convenience of the employer is served, the employer may approve the deferment of the 
commencement date for taking leave so that an officer accumulates more than three years' entitlement, subject 
to any condition which the employer may determine. 

(d) When an officer who has received approval to defer the commencement date for taking annual leave under 
paragraph (a), (b) or (c) of this subclause next proceeds on annual leave, the annual leave first accrued shall be 
the first leave taken. 

(6) An officer who, during an accrual period was subject to variations in ordinary working hours or whose ordinary working 
hours during the accrual period are less than the officer's ordinary working hours at the time of commencement of annual 
leave, may elect to take a lesser period of annual leave calculated by converting the average ordinary working hours 
during the accrual period to the equivalent ordinary hours at the time of commencement of annual leave. 

(7) (a) An officer whose headquarters are located north of the 26 degrees south latitude shall receive an additional five 
working day's leave on the completion of each 12 months' continuous service in the region. 

(b) An officer who proceeds on annual leave before having complete the necessary year of continuous service may 
be given approval for the additional five working days' leave provided the leave is taken at the employer's 
convenience and provided the officer returns to that region to complete the necessary service. 

(c) Where an officer has served continuously for at least a year north of the 26 degrees south latitude, and leaves 
the region because of promotion or transfer, a pro rata annual leave credit to be cleared at the employer's 
convenience shall be approved on the following basis: 

Completed months of continuous 
service in the region after the 
initial years service: 

1 2 3 4 5 6 7 8 9 10 11 

Pro rata additional annual leave 
(working days): 

Nil Nil 1 1 2 2 2 3 3 4 4 

(d) Where payment in lieu of pro rata annual leave is made on the death, resignation or retirement of an officer in 
the region, in addition to the payment calculated on a four week basis, payment may be made for the pro rata 
entitlement contained in paragraph (c) of this subclause. 

(8) (a) (i) Officers and their dependants proceeding on annual leave to either Perth or Geraldton from 
headquarters situated in areas 3, 4, 5 and 6, as defined in Clause 42. - District Allowance, shall be 
entitled to the concessions contained in Schedule M; provided that the officer has at least 12 months 
service in these areas. 

(ii) An officer who has less than 12 months service in the abovementioned areas and who is required to 
proceed on annual leave to suit departmental convenience shall be entitled to the concessions.  The 
concession may also be given to an officer who proceeds on annual leave before completing the 12 
months service provided that the officer returns to the area to complete the 12 months service at the 
expiration of the period of leave. 

(iii) The mode of travel is to be at the discretion of the Employer. 
(iv) Travel concessions not utilised within 12 months of becoming due will lapse. 

(b) Where officers are entitled to a travel concession under this subclause and the officer’s headquarters is situated 
in District Allowance Areas 3, 4, 5 or 6 a travel concession covering the cost of airfares or motor vehicle 
allowance up to a maximum amount equivalent to the value of a return economy airfare to Perth will be 
provided for each officer and each of his/her dependants when proceeding on annual leave to a location other 
than Perth or Geraldton. 
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(c) Officers, other than those designated in paragraph (a) of subclause (8) of this clause, whose headquarters are 
situated two hundred and forty kilometres or more from Perth General Post Office and who travel to Perth for 
their annual leave may be granted by the Employer reasonable travelling time to enable them to complete the 
return journey. 

(d) (i) An officer of the Western Australian Tourism Commission who was recruited in Perth and is serving 
in another State shall receive return economy class air fares or equivalent for spouse and dependants 
from branch office to Perth and return annually for the purpose of annual leave, providing the period 
taken is not less than ten (10) working days.  The provision of airfares is not cumulative from one year 
to the next. 

(ii) The mode of transport to be at the discretion of the officer provided that reimbursement is not above 
the maximum cost of the air fares. 

(9) On application to the employer, a lump sum payment for the money equivalent of any: 
(a) Accrued annual leave as prescribed by subclause (1) or subclause (6) of this clause shall be made to an officer 

who resigns, retires, is retired or in respect of an officer who dies.  The provisions of this paragraph shall also 
apply to an officer who is dismissed unless the misconduct for which the officer has been dismissed occurred 
prior to the completion of the qualifying period; and 

(b) pro rata annual leave shall be made to an officer who resigns, retires, is retired or in respect of an officer who 
dies but not to an officer who is dismissed. 

(10) An officer who has been permitted to proceed on annual recreation leave and who ceases duty before completing the 
required continuous service to accrue the leave must refund the value of the unearned pro rata portion calculated at the 
rate of salary as at the date the leave was taken, but no refund is required in the event of the death of an officer. 

(11) When computing the annual leave due under this clause, no deduction shall be made from such leave in respect of the 
period an officer is on annual leave, observing a public holiday prescribed by this award, absence through sickness with 
or without pay.  This provision applies except for that portion of an absence that exceeds three months, absence on 
workers' compensation except for that portion of an absence that exceeds six months, or any period exceeding two weeks 
during which the officer is absent on leave without pay. 

(12) Every officer, other than an officer referred to in subclause (6) of this clause, to whom the employer has granted annual 
leave in excess of four weeks because of special circumstances shall be credited with such additional leave on a pro rata 
basis according to the following formula:- 

Completed Month of 
Service 

Pro rata Annual Leave (working days) 

 Five (5) Additional Days Ten (10) Additional Days 
   
1 Nil Nil 
2 Nil 1 
3 1 2 
4 1 3 
5 2 4 
6 2 5 
7 2 5 
8 3 6 
9 3 7 

10 4 8 
11 4 9 

(13) Notwithstanding the foregoing, the employer may direct an officer to take annual leave and determine the date which such 
leave shall commence.  Should the officer not comply with the direction, disciplinary action may be taken against the 
officer. 

(14) (a) Subject to subclauses (2) and (4) of this clause a loading equivalent to 17½% of normal salary is payable to 
officers proceeding on annual leave, including accumulated annual leave. 

(b) Subject to the provisions of subclauses (4) and (8) of this clause shift workers who are granted an additional 
week's penalty leave when proceeding on annual leave including accumulated annual leave shall be paid: 
(i) shift and weekend penalties the officer would have received had the officer not proceeded on annual 

leave; or 
(ii) loading equivalent to 20% of normal salary for five weeks' leave; 
whichever is greater. 

(c) (i) Subject to the provisions of subclause (6) the loading is paid on a maximum of four weeks' annual 
leave, or five weeks in the case of shift workers who are granted an additional week's penalty leave.  
Payment of the loading is not made on additional leave granted for any other purpose (e.g. to officers 
whose headquarters are located north of the 26 degrees south latitude). 

(ii) Maximum payment shall not exceed the Average Weekly Total Earnings of all Males in Western 
Australia, as published by the Australian Bureau of Statistics, for the September quarter of the year 
immediately preceding that in which the leave commences. 

(iii) Maximum payment to shift workers who are granted an additional week's penalty leave shall not 
exceed five fourths of the Average Weekly Total Earnings of all Males in Western Australia, as 
published by the Australian Bureau of Statistics, for the September quarter of the year immediately 
preceding that in which the leave commences. 
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(d) Annual leave commencing in any year and extending without a break into the following year attracts the loading 
calculated on the salary applicable on the day the leave commenced.  The maximum loading payable shall be 
that applicable on the day the leave is commenced. 

(e) The loading payable on approved accumulated annual leave shall be at the rate applicable at the date the leave is 
commenced.  Under these circumstances an officer can receive up to the maximum loading for the approved 
accumulated annual leave in addition to the loading for the current year's entitlement. 

(f) A pro rata loading is payable on periods of approved annual leave less than four weeks. 
(g) The loading is calculated on the rate of salary the officer receives at the commencement of leave under Schedule 

D - Salaries or E - Salaries - Specified Callings of the Award and, where applicable, the salary shall include the 
following allowances: 
(i) District Allowance; 
(ii) Personal Allowance; 
(iii) Protective Clothing Allowance, where it is paid as an annual amount; 
(iv) Child Allowance paid to officers whose headquarters are located North of the 26 degrees South 

latitude; 
(v) Commuted Overtime Allowance, where it is paid as an annual amount or a percentage of salary and 

paid throughout the year; and 
(vi) Higher Duties Allowance, but only where the specific conditions of Clause 19. - Higher Duties 

Allowance are satisfied. 
(h) Where payment in lieu of accrued or pro rata annual leave is made on the death, dismissal, resignation or 

retirement of an officer, a loading calculated in accordance with the terms of this clause is to be paid.  Provided 
that no loading shall be payable in respect of pro rata annual leave paid on resignation or where an officer is 
dismissed for misconduct. 

(i) Part time officers shall be paid a pro rata loading at the salary rate applicable. 
(j) An officer who has been permitted to proceed on annual leave and who ceases duty before completing the 

required continuous service to accrue the leave must refund the value of the unearned pro rata portion.  Provided 
that no refund shall be necessary in the event of the death of an officer. 

24. – PUBLIC HOLIDAYS 
(1) The following days shall be allowed as holidays with pay: 

New Year’s Day, Australia Day, Good Friday, Easter Monday, Christmas Day, Boxing Day, Anzac Day, Sovereign’s 
Birthday, Foundation Day, Labour Day, provided that the employer may approve another day to be taken as a holiday in 
lieu of any of the above mentioned days. 

(2) When any of the days mentioned in subclause (1) of this clause falls on a Saturday or on a Sunday, the holiday shall be 
observed on the next succeeding Monday. 
When Boxing Day falls on a Sunday or Monday, the holiday shall be observed on the next succeeding Tuesday. 
In each case the substituted day shall be a holiday without deduction of pay and the day for which it is substituted shall 
not be a holiday. 

25. – LONG SERVICE LEAVE 
(1) Subject to subclause (4) of this clause an officer who has completed seven years' continuous service in with the employer 

shall be entitled to 13 weeks' long service leave on full pay. 
(2) For each subsequent period of seven years' service an officer shall be entitled to an additional 13 weeks' long service 

leave on full pay. 
(3) A long service leave entitlement which fell due prior to March 16, 1988 amounted to three months.  A long service leave 

entitlement which falls due on or after that date shall amount to 13 weeks. 
 Subject to the employer's convenience, an employer may approve an officer's application to take a complete entitlement 

of long service leave on full pay or half pay for double the period accrued, or may allow an officer to take the leave in 
weekly lots provided in the case of long service leave which fell due prior to March 16, 1988, the portion of long service 
leave being taken on full or half pay shall be one complete month's entitlement or a multiple thereof. 

(4) For the purposes of determining an officer's long service leave entitlement under the provisions of subclauses (1), (2) and 
(3) of this clause the expression "continuous service" includes any period during which the officer is absent on full pay or 
part pay from the officer duties, but does not include: 
(a) any period exceeding two weeks during which the officer is absent on leave without pay or parental leave 

without pay, unless the employer determines otherwise; 
(b) any period during which the officer is taking long service leave entitlement or any portion thereof except in the 

case of subclause (13) of this clause when the period excised will equate to a full entitlement of 13 weeks; 
(c) any service by an officer who resigns, is dismissed or whose services are otherwise terminated other than 

service prior to such resignation, dismissal or termination when that prior service had actually entitled the 
officer to the long service leave provided under this clause; 

(d) any period of service that was taken into account in ascertaining the amount of a lump sum payment in lieu of 
long service leave;   

(e) any service of a Cadet whilst undertaking full time studies. 
(5) Any public holiday prescribed in Clause 24. - Public Holidays of this Award which occurs during the period an officer is 

on long service leave shall be treated as part of the long service leave and extra days in lieu thereof shall not be granted. 
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(6) (a) Long service leave shall be taken within three years of it becoming due, at the convenience of the employer.  
Provided that the employer may approve the deferment of long service leave in exceptional circumstances.  
Provided further that such exceptional circumstances shall include retirement within five years of the date of 
entitlement. 

(b) Approval to defer the taking of long service leave may be withdrawn or varied at any time by the employer 
giving the officer notice in writing of the withdrawal or variation. 

(7) (a) Officers having an entitlement to long service leave at December 9, 1987 are required to clear one full 
entitlement of long service leave before December 9, 1990. 

(b) Officers having more than one entitlement to long service leave at December 9, 1987 shall be required to clear 
one full entitlement of long service leave by December 9, 1990 and a further full entitlement within each 3 years 
thereafter, until the officer's entitlement to long service leave has been cleared. 

(8) On application to the employer a lump sum payment for the money equivalent of any: 
(a) long service leave entitlement for continuous service as provided in subclause (1) and subclause (2) of this 

clause shall be made to an officer who resigns, retires, is retired or is dismissed or in respect of an officer who 
dies; 

(b) pro rata long service leave based on continuous service of a lesser period than that provided in subclause (1) and 
subclause (2) of this clause for a long service leave entitlement shall be made -  
(i) to an officer who retires at or over the age of 55 years or who is retired on the grounds of ill health, if 

the officer has completed not less than 12 months' continuous service before the date of retirement;  
(ii) to an officer who, not having resigned, is retired by the employer for any other cause, if the officer has 

completed not less than three years' continuous service before the date of retirement; or  
(iii) in respect of an officer who dies, if the officer has completed not less than 12 months' continuous 

service before the date of death. 
(c) in the case of a deceased officer, payment shall be made to the estate of the officer unless the officer is survived 

by a legal dependant approved by the employer, in which case payment shall be made to the legal dependant. 
(9) The calculation of the amount due for long service leave accrued and for pro rata long service leave shall be made at the 

rate of salary of an officer at the date of retirement or resignation or death, whichever applies. 
(10) An officer prior to commencing long service leave may request approval for the substitution of another date for 

commencement of long service leave and the employer may approve such substitution. 
(11) (a) Notwithstanding the provisions contained in this subclause where an officer was, immediately prior to being 

employed in the public authority, employed in the service of the public service in Western Australia or any 
other state body in Western Australia that officer shall be entitled to long service leave determined in the 
manner contained in this subclause.  Provided that the period immediately prior to being employed in the public 
authority and the date the officer ceased the previous employment described in this subclause does not exceed 
one week or a further period as determined by the employer. 

(b) (i) The pro rata portion of long service leave to which the officer would have been entitled to up to the 
date of appointment shall be calculated in accordance with the provisions that applied to the previous 
employment referred to.  However in calculating that period of pro rata long service leave, any long 
service leave taken or any benefit granted in lieu of any such long service leave during that 
employment shall be deducted from any long service leave to which the officer may become entitled 
to under this clause;  

(ii) The balance of long service leave entitlement of the officer shall be calculated in accordance with the 
provisions contained in this clause. 

(c) Nothing in this clause confers on any officer previously employed by those bodies specified in subclause (11)(a) 
of this clause any entitlement to a complete period of long service leave that accrued in the officer's favour prior 
to the date on which the officer commenced employment in the public authority. 

(12) An officer who has elected to retire at or over the age of 55 years and who will complete not less than 12 months' 
continuous service before the date of retirement may make application to take pro rata long service leave before the date 
of retirement. 

(13) (a) A full time officer who, during a qualifying period towards an entitlement of long service leave was employed 
continuously on both a full and part time basis may elect to take a lesser period of long service leave calculated 
by converting the part-time service to equivalent full time service. 

(b) A full time officer who, during a qualifying period towards an entitlement of long service leave was employed 
continuously on a part time basis may elect to take a lesser period of long service leave calculated by converting 
the part time service to equivalent full time service. 

26. – SICK LEAVE 
(1) For the purposes of this clause "service" shall not include:  

(a) any period exceeding 14 calendar days during which an officer is absent on leave without pay.  In the case of 
leave without pay which exceeds 14 calendar days, the entire period of such leave without pay is excised in full;  

(b) any period which exceeds six months in one continuous period during which an officer is absent on workers' 
compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as "service";  

(c) any period which exceeds three months in one continuous period during which an officer is absent on sick leave 
without pay.  Provided that only that portion of such continuous absence which exceeds three months shall not 
count as "service". 

(2) In the case of personal illness or injury of an officer the employer shall grant the officer leave of absence in accordance 
with the provisions contained in this clause. 
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(3) The basis for determining the entitlement to leave of absence on the grounds of illness which an officer may be granted 
shall be ascertained by crediting the officer concerned with the following sick leave credits, which shall be cumulative: 

 Leave On full pay 
(Hours) 

Leave On half pay 
(Hours) 

On date of appointment 37.5 15 
On completion of six months' continuous service 37.5 22.5 
On completion of twelve months' continuous service and on 
completion of each further period of twelve months' 
continuous service 

75 37.5 

(4) An application for sick leave exceeding two consecutive working days shall be supported by evidence to satisfy a 
reasonable person.  

(5) The number of days sick leave which may be granted without production of evidence that would satisfy a reasonable 
person required by subclause (4) of this clause shall not exceed, in the aggregate, five working days in any one credit 
year. 

(6) Where a application for sick leave is supported by the certificate of a registered medical practitioner, a further certificate 
from a registered medical practitioner nominated by the employer maybe required and if that certificate does not confirm 
or substantially confirm the certificate of the medical practitioner, the officer making the application for sick leave shall 
pay the fee due to the nominated medical practitioner in respect of the certificate. 

(7) Where the employer has occasion to doubt the cause of illness or the reason for the absence the employer may arrange for 
a registered medical practitioner to visit and examine the officer or may direct the officer to attend the registered medical 
practitioner for examination. If the report of the medical practitioner does not confirm that the officer is ill or if the officer 
is not available for examination at the time of the visit of the medical practitioner or if the officer fails, without reasonable 
cause to attend the medical practitioner when directed to do so, the fee payable for the examination, appointment or visit 
shall be paid by the officer. 

(8) Where an officer is ill during the period of annual leave for a period of at least seven consecutive calendar days; or long 
service leave for a period of at least 14 consecutive calendar days and produces at the time or as soon as possible 
thereafter medical evidence satisfactory to the employer that the officer is or was as a result of the illness confined to the 
officer's place of residence or a hospital, the employer may grant sick leave for the period during which the officer was so 
confined and reinstate annual or long service leave equivalent to the period of confinement. 

(9) Where an officer is absent on account of illness and that officer's entitlement to sick leave on full pay is exhausted, the 
officer may elect to convert any part of the entitlement to sick leave on half pay to sick leave on full pay, but so that the 
officer's sick leave entitlement on half pay is reduced by two hours for each hour of sick leave on full pay that the officer 
receives by the conversion. 

(10) An officer who is absent on leave without pay is not eligible for sick leave during the currency of that leave without pay. 
(11) No sick leave shall be granted with pay if the illness or injury has been caused by the misconduct of the officer or in any 

case of absence from duty without sufficient cause. 
(12) An officer, who has resigned, is subsequently reappointed such officer shall for the purposes of this clause be regarded as 

a new appointee as from the date of reappointment. 
(13) Where an officer who has been retired on medical grounds resumes duty, sick leave credits at the date of retirement shall 

be reinstated. 
(14) (a) If the employer has reason to believe that an officer is in such a state of health as to render him a danger to 

fellow officers or the public, the employer may require the officer to obtain and furnish a report as to the 
officer's condition from a registered medical practitioner or may require the officer to submit him/herself for 
examination by a medical practitioner nominated by the employer.  The fee for any such examination shall be 
paid by the employer. 

(b) Upon receipt of the medical report, the employer may direct the officer to be absent from duty for a specified 
period or, if already on leave of absence, direct the officer to continue on leave for a specified period.  Such 
leave shall be regarded as sick leave. 

(15) (a) Upon report by a registered medical practitioner that, by reason of contact with a person suffering from an 
infectious disease and through the operation of restrictions imposed by Commonwealth or State law in respect 
of that disease, an officer is unable to attend for duty, the officer concerned may be granted sick leave or, at the 
option of the officer, the whole or any portion of the leave may be deducted from accrued annual leave or long 
service leave. 

(b) Leave granted under paragraph (a) of this subclause shall not be granted for any period beyond the earliest date 
at which it would be practicable for the officer to resume duty, having regard to the restrictions imposed by law. 

(16) Where an officer suffers a disability within the meaning of Section 5 of the Workers' Compensation and Rehabilitation 
Act 1981 which necessitates that the officer be absent from duty, sick leave with pay shall be granted to the extent of sick 
leave credits held by the officer.  In accordance with section 80(2) of the Workers' Compensation and Rehabilitation Act 
1981 where the claim for Workers' Compensation is decided in favour of the officer sick leave credits are to be reinstated 
and the period of absence granted as sick leave without pay. 

(17) (a) An officer who produces a certificate from the Department of Veterans' Affairs stating that the officer suffers 
from war caused illness, may be granted special sick leave credits of 15 working days per annum on full pay in 
respect of that war caused illness. 
These credits shall accumulate up to a maximum credit of 45 working days, and shall be recorded separately to 
the officer's normal sick leave credits. 

(b) Every application for sick leave for war caused illness shall be supported by a certificate from a registered 
medical practitioner as to the nature of the illness. 

(18) Where an officer was, immediately prior to being employed in the public authority, employed in the service of the public 
service of Western Australia or any other State body of Western Australia and the period between the date when the 
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officer ceased previous employment and the date of commencing employment in the public authority does not exceed one 
week or such other period as approved by the employer, the employer may credit that officer additional sick leave credits 
up to those held at the date the officer ceased previous employment. 

27. – CARERS LEAVE 
(1) An officer is entitled to use, each year, up to five (5) days of the officer’s sick leave entitlement per year to be the primary 

care giver of a member of the officer’s family or household who is ill or injured and in need of immediate care and 
attention.   

(2) Officers shall, wherever practical, give the employer notice of the intention to take carers leave and the estimated length 
of absence. If it is not practicable to give prior notice of absence officers shall notify the employer as soon as possible on 
the first day of absence.  

(3) Officers shall provide, where required by the employer, evidence to establish the requirement to take carers leave. An 
application for carers leave exceeding two (2) consecutive working days shall be supported by evidence that would satisfy 
a reasonable person of the entitlement. 

(4) The definition of family shall be a person who is related to the officer by blood, marriage, affinity or adoption and 
includes a person who is wholly or mainly dependent on, or is a member of the household of, the officer.  

(5) Carers leave may be taken on an hourly basis or part thereof.  
28. – PARENTAL LEAVE 

(1) Definition 
"Officer" includes full time, part time, permanent and fixed term contract officers. 
"Partner" means a person who is a spouse or de facto partner. 
"Primary Care Giver" is the officer who will assume the principal role for the care and attention of a child/children.  The 
employer may require confirmation of primary care giver status. 
"Public sector" means an employing authority as defined in Section 5 of the Public Sector Management Act 1994. 
"Replacement Officer" is an officer specifically engaged to replace an officer proceeding on parental leave. 

(2) Entitlement to Parental and Partner Leave 
(a) An officer is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 

(i) birth of a child to the officer or the officer’s partner; or 
(ii) adoption of a child who is not the child or the stepchild of the officer or the officer’s partner; is under 

the age of five (5); and has not lived continuously with the officer for six (6) months or longer. 
(b) An officer identified as the primary care giver of a child and who has completed twelve months continuous 

service in the Western Australian public sector shall be entitled to six (6) weeks paid parental leave. Paid 
parental leave will form part of the 52-week entitlement provided in subclause (2) (a) of this clause. 

(c) A pregnant officer can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth. Any other primary care giver can 
commence the period of paid parental leave from the birth date or for the purposes of adoption from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

(d) Paid parental leave for primary care purposes for any one birth or adoption shall not exceed six (6) weeks. 
(e) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 

assuming the role of primary care giver. 
(f) Parental leave may not be taken concurrently by an officer and his or her partner except under special 

circumstances and with the approval of the employer. 
(g) Where less than the standard parental leave is taken the unused portion of the period of paid or unpaid leave 

cannot be preserved in any way. 
(h) An officer may elect to receive pay in advance for the period of paid parental leave at the time the parental leave 

commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid parental 
leave. 

(i) An officer is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

(3) Partner Leave 
An officer who is not a primary care giver shall be entitled to a period of unpaid partner leave of up to one (1) week at the 
time of the birth of a child/children to his or her partner. In the case of adoption of a child this period shall be increased to 
up to three (3) weeks unpaid leave. 

(4) Birth of a child 
(a) An officer shall provide the employer with a medical certificate from a registered medical practitioner naming 

the officer, or the officer’s partner confirming the pregnancy and the estimated date of birth. 
(b) If the pregnancy results in other than a live child or the child dies in the six weeks immediately after the birth, 

the entitlement to paid parental leave remains intact. 
(5) Adoption of a child 

(a) An officer seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 
examinations required for the adoption procedure.  Officers working or residing outside the Perth metropolitan 
area are entitled to an additional day’s unpaid leave.  The officer may take any paid leave entitlement in lieu of 
this leave. 
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(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated. Officers may take any other paid leave entitlement in 
lieu of the terminated parental leave or return to work. 

(6) Other leave entitlements 
(a) An officer proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued 

annual leave or long service leave for the whole or part of the period of unpaid parental leave. 
(b) Subject to all other leave entitlements being exhausted an officer shall be entitled to apply for leave without pay 

following parental leave to extend their leave by up to two (2) years.  The employer’s approval is required for 
such an extension. 

(c) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the employer the total combined period of leave without pay 
following parental leave will not exceed two (2) years. 

(d) An officer on parental leave is not entitled to paid sick leave and other paid absences other than as specified in 
subclause (6) (a) and (6) (e). 

(e) Should the birth or adoption result in other than the arrival of a living child, the officer shall be entitled to such 
period of paid sick leave or unpaid leave for a period certified as necessary by a registered medical practitioner.  
Such paid sick leave cannot be taken concurrently with paid parental leave. 

(f) Where a pregnant officer not on parental leave suffers illness related to the pregnancy or is required to undergo 
a pregnancy related medical procedure the officer may take any paid sick leave to which the officer is entitled or 
unpaid leave for a period as certified necessary by a registered medical practitioner. 

(7) Notice and Variation 
(a) The officer shall give not less than four (4) weeks notice in writing to the employer of the date the officer 

proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 
(b) An officer seeking to adopt a child shall not be in breach of subclause (7) (a) by failing to give the required 

period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(c) An officer proceeding on parental leave may elect to take a shorter period of parental leave and may at any time 
during that period elect to reduce or extend the period stated in the original application, provided four (4) weeks 
written notice is provided. 

(8) Transfer to a Safe Job 
Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the pregnant officer make 
it inadvisable for the officer to continue in her present duties, the duties shall be modified or the officer may be transferred 
to a safe position at the same classification level until the commencement of parental leave. 

(9) Replacement Officer 
 Prior to engaging a replacement officer the employer shall inform the person of the temporary nature of the employment 

and the entitlements relating to the return to work of the officer on parental leave. 
(10) Return to Work 

(a) An officer shall confirm the intention to return to work by notice in writing to the employer not less than four 
(4) weeks prior to the expiration of parental leave. 

(b) Where an employer has made a definite decision to introduce major changes that are likely to have a significant 
effect on the officer’s position the employer shall notify the officer while they are on parental leave. 

(c) An officer on return to work from parental leave will be entitled to the same position or a position equivalent in 
pay, conditions and status and commensurate with the officer’s skill and abilities as the substantive position 
held immediately prior to proceeding on parental leave.  Where the officer was transferred to a safe job the 
officer is entitled to return to the position occupied immediately prior to transfer. 

(d) An officer may return on a part time or job-share basis to the substantive position occupied prior to the 
commencement of leave or to a different position at the same classification level in accordance with the part 
time provisions of the relevant award and agreement. 

(e) Officers who return to work on a part time basis have access to the right of reversion provisions of Clause 9. -   
Part-Time Employment. 

(11) Effect of Parental Leave on the Contract of Employment 
(a) An officer employed for a fixed term contract shall have the same entitlement to parental leave, however the 

period of leave granted shall not extend beyond the term of that contract. 
(b) Paid parental leave will count as qualifying service for all purposes under the relevant award and agreement. 

Absence on unpaid parental leave shall not break the continuity of service of officers but shall not be taken into 
account in calculating the period of service for any purpose under the relevant award and agreement.  

(c) An officer on parental leave may terminate employment at any time during the period of leave by written notice 
in accordance with the relevant award and agreement. 

(d) An employer shall not terminate the employment of an officer on the grounds of the officer’s application for 
parental leave or absence on parental leave but otherwise the rights of the employer in respect of termination of 
employment are not affected. 

29. – LEAVE WITHOUT PAY 
(1) Subject to the provisions of subclause (2) of this clause, the employer may grant an officer leave without pay for any 

period and is responsible for that officer on their return. 
(2) Every application for leave without pay will be considered on its merits and may be granted provided that the following 

conditions are met: 
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(a) the work of the employer is not inconvenienced; and 
(b) all other leave credits of the officer are exhausted. 
(c) An officer on a fixed term contract may not be granted leave without pay for any period beyond that officer’s 

approved period of engagement. 
(d) Any period that exceeds two weeks during which an officer is on leave of absence without pay shall not, for any 

purpose, be regarded as part of the period of service of that officer. 
30. – STUDY LEAVE 

(1) Conditions for Granting Time Off 
(a) An officer may be granted time off with pay for study purposes at the discretion of the employer. 
(b) Part-time officers are entitled to study leave on the same basis as full time officers.  Officers working shift work 

or on fixed term contracts also have the same access to study leave as all other officers. 
(c) Time off with pay may be granted up to a maximum of five hours per week including travelling time, where 

subjects of approved courses are available during normal working hours, or where approved study by 
correspondence is undertaken. 

(d) Officers who are obliged to attend educational institutions for compulsory block sessions, may be granted time 
off with pay including travelling time up to the maximum annual amount allowed in subclause (1)(c) of this 
clause. 

(e) Officers shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study. 

(f) In every case the approval of time off to attend lectures and tutorials will be subject to: 
(i) agency convenience; 
(ii) the course being undertaken on a part-time basis; 
(iii) officers undertaking an acceptable formal study load in their own time; 
(iv) officers making satisfactory progress with their studies; 
(v) the course being of value to the agency; and 
(vi) the employer’s discretion when the course is only relevant to the officer’s career in the Service and 

being of value to the State. 
(g) A service agreement or bond will not be required. 

(2) Payment of Fees and Other Costs 
(a) Cadets and Trainees 

(i) Agencies are to meet the payment of higher education administrative charges for cadets and trainees 
who, as a condition of their employment, are required to undertake studies at a University or College 
of Advanced Education.  Officers who of their own volition attend such institutions to gain higher 
qualifications will be responsible for the payment of fees. 

(ii) This assistance does not include the cost of textbooks or Guild and Society fees. 
(iii) An officer who is required to repeat a full academic year of the course will be responsible for payment 

of the higher education fees for that particular year. 
(b) All Officers 

Notwithstanding paragraph (a), the employer has the discretion to reimburse an officer for the full or part of any 
reasonable costs of enrolment fees, Higher Education Contribution Surcharge, compulsory textbooks, 
compulsory computer software, and other necessary study materials.  Half of the value of the agreed costs shall 
be reimbursed immediately following production of written evidence of successful completion of the subject for 
which reimbursement has been claimed.  The employer and officer may agree to alternative reimbursement 
arrangements. 

(3) (a) Approved Courses 
(i) First-degree or associate diploma courses at a University within the State of Western Australia. 
(ii) First-degree or associate diploma courses at a college of advanced education. 
(iii) Diploma courses at Technical and Further Education (TAFE). 
(iv) Two-year full-time certificate courses at TAFE. 
(v) Courses recognised by the National Authority for the Accreditation of Translators and Interpreters 

(NAATI) in a language relevant to the needs of the Public Sector. 
(b) Except as outlined in subclause (3)(d) of this clause, officers are not eligible for study assistance if they already 

possess one of the qualifications specified in subclause (3)(a)(i) and 3(a)(ii) of this clause. 
(c) An officer who has completed a Diploma through TAFE is eligible for study assistance to undertake a degree 

course at a University within the state of Western Australia or a College of Advanced Education.  An officer 
who has completed a two year full time Certificate through TAFE is eligible for study assistance to undertake a 
Diploma course specified in subclause (3)(a)(iii) or a degree or associate diploma course specified in subclause 
(3)(a)(i) or (3)(a)(ii) of this clause. 

(d) Assistance towards additional qualifications including second or higher degrees may be granted in special cases, 
at the discretion of the employer. 

(4) (a) An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition 
with at least half of the total formal study commitment being undertaken in the officer’s own time, except in 
special cases such as where the officer is in the final year of study and requires less time to complete the course, 
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or the officer is undertaking the recommended part-time year or stage and this does not entail five hours formal 
study. 

(b) A first-degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma 
towards a higher postgraduate qualification. 

(c) In cases where officers are studying subjects which require fortnightly classes the weekly study load should be 
calculated by averaging over two weeks the total fortnightly commitment. 

(d) In agencies which are operating on flexi-time, time spent attending or travelling to or from formal classes for 
approved courses between 8.15 am and 4.30 pm, less the usual lunch break, and for which “time off” would 
usually be granted, is to be counted as credit time for the purpose of calculating total hours worked per week. 

(e) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the officer’s normal place of 
work. 

(f) An officer shall not be granted more than 5 hours time off with pay per week except in exceptional 
circumstances where the employer may decide otherwise. 

(g) Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(5) Subject to the provisions of subclause (6) of this clause, the employer may grant an officer full time study leave with pay 

to undertake: 
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or 
(b) study tours involving observations and/or investigations; or 
(c) a combination of postgraduate studies and study tour. 

(6) Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the 
following conditions are met: 
(a) The course or a similar course is not available locally.  Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of subclause (1) to (5) of this clause and the 
Leave Without Pay provisions of this Award. 

(b) It must be a highly specialised course with direct relevance to the officer’s profession. 
(c) It must be highly relevant to the agency’s corporate strategies and goals. 
(d) The expertise or specialisation offered by the course of study should not already be available through other 

officers employed within the agency. 
(e) If the applicant was previously granted study leave, studies must have been successfully completed at that time.  

Where an officer is still under a bond, this does not preclude approval being granted to take further study leave 
if all the necessary criteria are met. 

(f) A fixed term contract officer may not be granted study leave with pay for any period beyond that officer’s 
approved period of engagement. 

(7) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory 
performance. 

(8) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an employer, 
financial assistance to the extent of the difference between the officer’s normal salary and the value of the award may be 
considered.  Where no outside award is granted and where a request meets all the necessary criteria then part or full 
payment of salary may be approved at the discretion of the employer. 

(9) The employer supports recipients of coveted awards and fellowships by providing study leave with pay.  Recipients 
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, accommodation 
or a contribution towards accommodation. 

(10) Where recipients are in receipt of a living allowance, this amount should be deducted from the officer’s salary for that 
period. 

(11) Where the employer approves full time study leave with pay the actual salary contribution forms part of the agency’s 
approved average staffing level funding allocation.  Employers should bear this in mind if considering temporary relief. 

(12) Where study leave with pay is approved and the employer also supports the payment of transit costs and/or an 
accommodation allowance, the employer will gain approval for the transit and accommodation costs as required. 

(13) Where officers travelling overseas at their own expense wish to participate in a study tour or convention whilst on tour, 
study leave with pay may be approved by the employer together with some local transit and accommodation expenses 
providing it meets the requirements of subclause (6) of this clause.  Each case is to be considered on its merits. 

(14) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges 
and conditions of service prescribed for officers under this Award. 

31. – SHORT LEAVE 
(1) The employer may, upon sufficient cause being shown, grant an officer leave of absence not exceeding two consecutive 

working days but any leave of absence granted shall not exceed, in the aggregate, three working days in any one (1) 
calendar year. 

(2) An officer who desires short leave shall except in emergency situations, make written application, in a form approved by 
the employer for the purpose, prior to the commencement of such leave. 

(3) Short leave shall not be granted for sick leave purposes. 
32. – BEREAVEMENT LEAVE 

(1) Officers including casuals shall on the death of: 
the spouse or de-facto partner of the officer; 
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the child or step-child of the officer; 
the parent or step-parent of the officer; 
the brother, sister, step brother or step sister; or 
any other person who, immediately before that person’s death, lived with the officer as a member of the officer’s family; 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an officer the employer may 
exercise a discretion to grant bereavement leave to an officer in respect of some other person with whom the officer has a 
special relationship. 

(2) The two (2) days need not be consecutive. 
(3) Bereavement leave is not to be taken during any other period of leave. 
(4) Payment of such leave may be subject to the officer providing evidence of the death or relationship to the deceased, 

satisfactory to the employer. 
(5) An officer requiring more than two days bereavement leave in order to travel overseas in the event of the death overseas 

of a member of the officer’s immediate family may, upon providing adequate proof, in addition to any bereavement leave 
to which the officer is eligible, have immediate access to annual leave and/or accrued long service leave in weekly 
multiples and/or leave without pay provided all accrued leave is exhausted. 

33. – CULTURAL/CEREMONIAL LEAVE 
(1) Cultural/ceremonial leave shall be available to all officers. 
(2) Such leave shall include leave to meet the officer’s customs, traditional law and to participate in cultural and ceremonial 

activities. 
(3) Officers are entitled to time off without loss of pay for cultural/ceremonial purposes, subject to agreement between the 

employer and officer and sufficient leave credits being available. 
(4) The employer will assess each application for ceremonial/cultural leave on its merits and give consideration to the 

personal circumstances of the officer seeking the leave. 
(5) The employer may request reasonable evidence of the legitimate need for the officer to be allowed time off. 
(6) Cultural/ceremonial leave may be taken as whole or part days off.  Each day or part thereof, shall be deducted from: 

(a) the officer’s annual leave entitlements; 
(b) accrued days off or time in lieu; or 
(c) short leave when entitlements under subclauses (a) and (b) have been fully exhausted. 

(7) Time off without pay may be granted by arrangement between the employer and the officer for cultural/ceremonial 
purposes. 

34. – BLOOD/PLASMA DONORS LEAVE 
(1) Subject to operational requirements, officers shall be entitled to absent themselves from the workplace in order to donate 

blood or plasma in accordance with the following general conditions: 
prior arrangements with the supervisor have been made and at least two (2) days’ notice has been provided; or 
the officer is called upon by the Red Cross Blood Centre. 

(2) The notification period shall be waived or reduced where the supervisor is satisfied that operations would not be unduly 
affected by the officer’s absence. 

(3) The officer shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
(4) Officers shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood to the Red Cross 

Blood Centre. 
35. – EMERGENCY SERVICE LEAVE 

(1) Subject to operational requirements, paid leave of absence shall be granted by the employer to an officer who is an active 
volunteer member of State Emergency Service Units, St John Ambulance Brigade, Volunteer Fire and Rescue Service 
Brigades, Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for attendance 
at emergencies as declared by the recognised authority. 

(2) The employer shall be advised as soon as possible by the officer, the emergency service, or other person as to the absence 
and, where possible, the expected duration of leave. 

(3) The officer must complete a leave of absence form immediately upon return to work. 
(4) The application form must be accompanied by a certificate from the emergency organisation certifying that the officer 

was required for the specified period. 
(5) An officer, who during the course of an emergency, volunteers their services to an emergency organisation, shall comply 

with subclauses (2), (3) and (4) of this clause. 
36. – UNION FACILITIES FOR UNION REPRESENTATIVES 

(1) The employer recognises the rights of the union to organise and represent its members.  Union representatives in the 
agency have a legitimate role and function in assisting the union in the tasks of recruitment, organising, communication 
and representing members’ interests in the workplace, agency and union electorate. 

(2) The employer recognises that, under the union’s rules, union representatives are members of an Electorate Delegates 
Committee representing members within a union electorate. A union electorate may cover more than one agency. 

(3) The employer will recognise union representatives in the agency and will allow them to carry out their role and functions. 
(4) The union will advise the employer in writing of the names of the union representatives in the agency. 
(5) The employer shall recognise the authorisation of each union representative in the agency and shall provide them with the 

following:  
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(a) Paid time off from normal duties to perform their functions as a union representative such as organising, 
recruiting, individual grievance handling, collective bargaining, involvement in the electorate delegates 
committee and to attend union business in accordance with clause 37. – Leave to Attend Association Business 
of the Award. 

(b) Access to facilities required for the purpose of carrying out their duties.  Facilities may include but not be 
limited to, the use of filing cabinets, meeting rooms, telephones, fax, email, internet, photocopiers and 
stationery.  Such access to facilities shall not unreasonably affect the operation of the organisation and shall be 
in accordance with normal agency protocols. 

(c) A noticeboard for the display of union materials including broadcast email facilities. 
(d) Paid access to periods of leave for the purpose of attending union training courses in accordance with Clause 38. 

– Trade Union Training Leave of the Award.  Country representatives will be provided with appropriate travel 
time. 

(e) Notification of the commencement of new officers, and as part of their induction, time to discuss the benefits of 
union membership with them. 

(f) Access to awards, agreements, policies and procedures. 
(g) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare 

representatives. 
(6) The employer recognises that it is paramount that union representatives in the workplace are not threatened or 

disadvantaged in any way as a result of their role as a union representative. 
37. – LEAVE TO ATTEND ASSOCIATION BUSINESS 

(1) The employer shall grant paid leave at the ordinary rate of pay during normal working hours to an officer: 
(a) who is required to attend or give evidence before any Industrial Tribunal; 
(b) who as a Union-nominated representative is required to attend any negotiations and/or proceedings before an 

Industrial Tribunal and/or meetings with Ministers of the Crown, their staff or any other representative of 
Government; 

(c) when prior arrangement has been made between the Union and the employer for the officer to attend official 
Union meetings preliminary to negotiations and/or Industrial Tribunal proceedings; and 

(d) who as a Union-nominated representative is required to attend joint union/management consultative committees 
or working parties. 

(2) The granting of leave is subject to convenience and shall only be approved: 
(a) where reasonable notice is given for the application for leave; 
(b) for the minimum period necessary to enable the union business to be conducted or evidence to be given; and 
(c) for those officers whose attendance is essential. 

(3) The employer shall not be liable for any expenses associated with an officer attending to union business. 
(4) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours. 
(5) An officer shall not be entitled to paid leave to attend to union business other than as prescribed by this Clause. 
(6) The provisions of the Clause shall not apply to: 

(a) special arrangements made with the union which provide for unpaid leave for officers to conduct union 
business; 

(b) when an officer is absent from work without the approval of the employer; and 
(c) casual officers. 

38. – TRADE UNION TRAINING LEAVE 
(1) Subject to the employer’s convenience and the provisions of this clause: 

(a) The employer shall grant paid leave of absence to officers who are nominated by the Association to attend short 
courses relevant to the public sector or the role of union workplace representative, conducted by the Civil 
Service Association. 

(b) The employer shall grant paid leave of absence to attend similar courses or seminars as from time to time 
approved by agreement between the employer and the Association. 

(2) An officer shall be granted up to a maximum of five (5) days paid leave per calendar year for trade union training or 
similar courses or seminars as approved.  However, leave of absence in excess of five (5) days and up to ten (10) days 
may be granted in any one calendar year provided that the total leave being granted in that year and in the subsequent year 
does not exceed ten (10) days. 

(3) (a) Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates 
or overtime. 

(b) Where a Public Holiday or rostered day off falls during the duration of a course, a day off in lieu of that day will 
not be granted. 

(c) Subject to paragraph (3)(a) of this clause, shift workers attending a course shall be deemed to have worked the 
shifts they would have worked had leave not been taken to attend the course. 

(d) Part-time officers shall receive the same entitlement as full time officers, but payment shall only be made for 
those hours that would normally have been worked but for the leave. 

(4) (a) Any application by an officer shall be submitted to the employer for approval at least four weeks before the 
commencement of the course unless the employer agrees otherwise. 
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(b) All applications for leave shall be accompanied by a statement from the union indicating that the officer has 
been nominated for the course.  The application shall provide details as to the subject, commencement date, 
length of course, venue and the authority, which is conducting the course. 

(5) A qualifying period of twelve months service shall be served before an officer is eligible to attend courses or seminars of 
more than a half-day duration.  The employer may, where special circumstances exist, approve an application to attend a 
course or seminar where an officer has less than twelve months service. 

(6) (a) The employer shall not be liable for any expenses associated with an officer’s attendance at trade union training 
courses. 

(b) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

39. – DEFENCE FORCE RESERVES LEAVE 
(1) The employer must grant leave of absence for the purpose of Defence service to an officer who is a volunteer member of 

the Defence Force Reserves or the Cadet Force.  Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

(2) Leave of absence may be paid or unpaid in accordance with the provisions of this clause. 
(3) Application for leave of absence for Defence service shall, in all cases, be accompanied by evidence of the necessity for 

attendance.  At the expiration of the leave of absence granted, the officer shall provide a certificate of attendance to the 
employer. 

(4) Paid Leave 
(a) An officer who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid leave 

of absence for Defence service, subject to the conditions set out hereunder. 
(b) Part-time officers shall receive the same paid leave entitlement as full-time officers, but payment shall only be 

made for those hours that would normally have been worked but for the leave. 
(c) On written application, an officer shall be paid salary in advance when proceeding on such leave. 
(d) Casual officers are not entitled to paid leave for the purpose of Defence service. 
(e) An officer is entitled to paid leave for a period not exceeding 105 hours on full pay in any period of twelve 

months commencing on 1 July in each year. 
(f) An officer is entitled to a further period of leave, not exceeding 16 calendar days, in any period of twelve 

months commencing on July 1.  Pay for this leave shall be at the rate of the difference between the normal 
remuneration of the officer and the Defence Force payments to which the officer is entitled if such payments do 
not exceed normal salary.  In calculating the pay differential, pay for Saturdays, Sundays, Public Holidays and 
rostered days off is to be excluded, and no account is to be taken of the value of any board or lodging provided 
for the officer. 

(5) Unpaid Leave 
(a) Any leave for the purpose of Defence service that exceeds the paid entitlement prescribed in subclause (4) of 

this clause shall be unpaid. 
(b) Casual officers are entitled to unpaid leave for the purpose of Defence service. 

(6) Use of Other Leave 
(a) An officer may elect to use annual or long service leave credits for some or all of their absence on Defence 

service, in which case they will be treated in all respects as if on normal paid leave. 
(b) An employer cannot compel an officer to use annual leave or long service leave for the purpose of Defence 

service. 
40. – WITNESS AND JURY SERVICE 

Witness 
(1) An officer subpoenaed or called as a witness to give evidence in any proceeding shall as soon as practicable notify the 

manager/supervisor who shall notify the employer. 
(2) Where an officer is subpoenaed or called as a witness to give evidence in an official capacity that officer shall be granted 

by the employer leave of absence with pay, but only for such period as is required to enable the officer to carry out duties 
related to being a witness.  If the officer is on any form of paid leave, the leave involved in being a witness will be 
reinstated, subject to the satisfaction of the employer.  The officer is not entitled to retain any witness fee but shall pay all 
fees received into Consolidated Revenue Fund.  The receipt for such payment with a voucher showing the amount of fees 
received shall be forwarded to the employer. 

(3) An officer subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment of 
the proper witness fees or travelling expenses as soon as practicable after the default, notify the employer. 

(4) An officer subpoenaed or called, as a witness on behalf of the Crown, not in an official capacity shall be granted leave 
with full pay entitlements.  If the officer is on any form of paid leave, this leave shall not be reinstated as such witness 
service is deemed to be part of the officer's civic duty.  The officer is not entitled to retain any witness fees but shall pay 
all fees received into Consolidated Revenue Fund. 

(5) An officer subpoenaed or called as a witness under any other circumstances other than specified in subclauses (2) and (4) 
of this clause shall be granted leave of absence without pay except when the officer makes an application to clear accrued 
leave in accordance with Award provisions. 

Jury 
(6) An officer required to serve on a jury shall as soon as practicable after being summoned to serve, notify the 

supervisor/manager who shall notify the employer. 
(7) An officer required to serve on a jury shall be granted by the employer leave of absence on full pay, but only for such 

period as is required to enable the officer to carry out duties as a juror. 
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(8) An officer granted leave of absence on full pay as prescribed in subclause 6 of this clause is not entitled to retain any 
juror's fees but shall pay all fees received into Consolidated Revenue Fund.  The receipt for such payment shall be 
forwarded with a voucher showing the amount of juror's fees received to the employer. 

41. – CAMPING ALLOWANCE 
(1) For the purposes of this clause the following expressions shall have the following meaning: 

"camp of a permanent nature" means single room accommodation in skid mounted or mobile type units, caravans, or 
barrack type accommodation where the following facilities are provided in the camp: 
(a) water is freely available;  
(b) ablutions including a toilet, shower or bath and laundry facilities;  
(c) hot water system;  
(d) a kitchen, including a stove and table and chairs, except in the case of a caravan equipped with its own cooking 

and messing facilities; 
(e) an electricity or power supply; and 
(f) beds and mattresses except in the case of caravans containing sleeping accommodation. 
For the purpose of this definition, caravans located in caravan parks or other locations where the above are prescribed 
shall be deemed a camp of a permanent nature. 
"house" means a house, duplex or cottage including transportable type accommodation which are self contained and in 
which the facilities prescribed for "camp of a permanent nature" are provided. 
"other than a permanent camp" means a camp where any of the above are not provided. 

(2) An officer, who is stationed in a camp of a permanent nature, shall be paid the appropriate allowance prescribed by item 1 
or item 2 of Schedule F for each day spent camping. 

(3) An officer who is stationed in a camp - other than a permanent camp - or is required to camp out shall be paid the 
appropriate allowance prescribed by item 3 or item 4 of Schedule F for each day spent camping. 

(4) Officers who occupy a house shall not be entitled to allowances prescribed by this clause. 
(5) Officers accommodated at a Government institution, hostel or similar establishment shall not be entitled to allowances 

prescribed by this clause. 
(6) Where an officer is provided with food and/or meals by the employer free of charge, then the officer shall only be entitled 

to receive half the appropriate allowance to which the officer would otherwise be entitled for each day spent camping. 
(7) (a) An officer shall not be entitled to receive an allowance under this clause for periods in excess of 91 consecutive 

days unless the employer otherwise determines.  Provided that where an officer makes use of the provisions of 
Clause 53. - Travelling Allowance of this Award then such periods shall be included for the purposes of 
determining the ninety-one consecutive days. 

(b) The employer, in reviewing any claim under this subclause may determine an allowance other than is contained 
in Schedule F. 

(8) When camping, an officer shall be paid the allowance on Saturdays and Sundays if available for work immediately 
preceding and succeeding such days and no deduction shall be made under these circumstances when an officer does not 
spend the whole or part of the weekend in camp, unless the provisions of Clause 53. - Travelling Allowance of this Award 
are availed of. 

(9) This clause shall be read in conjunction with Clauses 49. - Relieving Allowance, 52. - Transfer Allowance and 53. - 
Travelling Allowance of this award for the purpose of paying allowances, and camping allowance shall not be paid for 
any period in respect of which travelling, transfer or relieving allowances are paid.  Where portions of a day are spent 
camping, the formula contained in subclause (4) of Clause 53. - Travelling Allowance of this Award shall be used for 
calculating the portion of the allowance to be paid for that day. 
For the purposes of this subclause arrival at headquarters shall mean the time of actual arrival at camp.  Departure from 
headquarters shall mean the time of actual departure from camp or the time of ceasing duty on the field subsequent to 
breaking camp, whichever is the later.  Calculation of parts of a day shall be in accordance with the formula contained in 
subclause (4) Clause 53. - Travelling Allowance of this Award. 

(10) Officers in receipt of an allowance under this Award shall not be entitled to receive the incidental allowance prescribed by 
Clause 53. - Travelling Allowance of this Award. 

(11) Whenever an officer provided with a caravan is obliged to park the caravan at a caravan park the officer shall be 
reimbursed the rental charges paid to the authority controlling the caravan park, in addition to the payment of camping 
allowance. 

(12) Where an officer, who is not supplied with camping equipment by the employer hires such equipment as is reasonable 
and necessary, the officer shall be reimbursed such hire charges, in addition to the payment of camping allowance. 

42. – DISTRICT ALLOWANCE 
(1) For the purposes of this clause the following terms shall have the following meaning: 

"dependant" in relation to an officer means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any other relative resident within the State who rely on the officer for their 

main support;   
who does not receive a district or location allowance of any kind.  
(c) "partial dependant" in relation to an officer means:  
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(i) a spouse; or 
(ii) where there is no spouse, a child or any other relative resident within the State who rely on the officer 

for their main support;  
who receives a district or location allowance of any kind less than that applicable to an officer without 
dependants under any award, agreement or other provision regulating the employment of the partial dependant. 

(d) "spouse" means an officer's spouse including de facto partner. 
(2) (a) For the purposes of this clause, the boundaries of the various districts shall be as described hereunder and as 

delineated on the plan at Part 1 of Schedule G of this Award. 
(b) For the purposes of this clause, a district shall mean: 

(i) The area within a line commencing on the coast; thence east along lat. 28 to a point north of Tallering 
Peak, thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; thence to a 
point southeast at the junction of lat. 32 and long. 119; thence south along long. 119 to coast. 

(ii) That area within a line commencing on the south coast at long. 119 then east along the coast to long. 
123; then north along long. 123 to a point on lat. 30; thence west along lat. 30 to the boundary of No 1 
District. 

(iii) The area within a line commencing on the coast at lat. 26; then along lat. 26 to long. 123; thence south 
along long. 123 to the boundary of No 2 District. 

(iv) The area within a line commencing on the coast at lat. 24; thence east to the South Australian Border; 
thence south to the coast; thence along the coast to long. 123 thence north to the intersection of lat. 26; 
thence west along lat. 26 to the coast. 

(v) That area of the State situated between the lat. 24 and a line running east from Carnot Bay to the 
Northern Territory. 

(vi) That area of the State north of a line running east from Carnot Bay to the Northern Territory Border. 
(3) An officer shall be paid a district allowance at the standard rate prescribed in Column II of Schedule G to this Award, for 

the district in which the officer's headquarters is located.  Provided that where the officer's headquarters is situated in a 
town or place specified in Column III of Schedule G, the officer shall be paid a district allowance at the rate appropriate 
to that town or place as prescribed in Column IV of Schedule G. 

(4) An officer who has a dependant shall be paid double the district allowance prescribed by subclause (3) of this clause for 
the district, town or place in which the officer's headquarters is located. 

(5) Where an officer has a partial dependant the total district allowance payable to the officer shall be the district allowance 
prescribed by subclause (3) of this clause plus an allowance equivalent to the difference between the rate of district or 
location allowance the partial dependant receives and the rate of district or location allowance the partial dependant would 
receive if he or she was employed in a full time capacity under the Award, Agreement or other provision regulating the 
employment of the partial dependant. 

(6) When an officer is on approved annual recreational leave, the officer shall for the period of such leave, be paid the district 
allowance to which he or she would ordinarily be entitled. 

(7) When an officer is on long service leave or other approved leave with pay (other than annual recreational leave), the 
officer shall only be paid district allowance for the period of such leave if the officer, dependant/s or partial dependant/s 
remain in the district in which the officer's headquarters are situated. 

(8) When an officer leaves his or her district on duty, payment of any district allowance to which the officer would ordinarily 
be entitled shall cease after the expiration of two weeks unless the officer's dependant/s or partial dependant/s remain in 
the district or as otherwise approved by the employer. 

(9) Except as provided in subclause (8) of this clause, a district allowance shall be paid to any officer ordinarily entitled 
thereto in addition to reimbursement of any travelling, transfer or relieving expenses or camping allowance. 

(10) Where an officer whose headquarters is located in a district in respect of which no allowance is prescribed in Schedule G 
to this Award, is required to travel or temporarily reside for any period in excess of one month in any district or districts 
in respect of which such allowance is so payable, then notwithstanding the officer's entitlement to any such allowance 
provided by Clause  41.- Camping Allowance, Clause 49. – Relieving Allowance, Clause 51. – Sea - going Allowance 
and Clause 53. – Travelling Allowance of this Award, the officer shall be paid for the whole of such a period a district 
allowance at the appropriate rate prescribed by subclauses (3), (4) or (5) of this clause, for the district in which the officer 
spends the greater period of time. 

(11) When an officer is provided with free board and lodging by the employer the allowance shall be reduced to two-thirds of 
the allowance the officer would ordinarily be entitled to under this clause. 

(12) An officer who is employed on a part-time basis shall be entitled to district allowance on a pro-rata basis.  The allowance 
shall be determined by calculating the hours worked by the officer as a proportion of the full-time hours prescribed by this 
award.  That proportion of the appropriate allowance shall be payable to the officer. 

(13) The rates expressed in Schedule G of this award shall be adjusted administratively every twelve (12) months, effective 
from the first pay period to commence on or after the first day of July in each year, in accordance with the official 
Consumer Price Index (CPI) for Perth, as published for the preceding 12 months at the end of the March quarter by the 
Australian Bureau of Statistics. 
Provided that, as agreed between the parties, the CPI for the March 1992 quarter shall be discounted by 1.03%. 
The rates agreed, in accordance with the above formula, by the parties shall then be lodged with the Registrar of the 
Western Australian Industrial Relations Commission. 

43. – DISTURBANCE ALLOWANCE 
(1) Where an officer is transferred and incurs expenses in the areas referred to in subclause (2) of this clause as a result of that 

transfer then the officer shall be granted a disturbance allowance and shall be reimbursed by the employer the actual 
expenditure incurred upon production of receipts or such other evidence as may be required. 
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(2) The disturbance allowance shall include - 
(a) costs incurred for telephone installation at the officer's new residence provided that the cost of telephone 

installation shall be reimbursed only where a telephone was installed at the officer's former residence including 
Government owned accommodation; 

(b) costs incurred with the connection or reconnection of services to the officer's household including Government 
owned accommodation for water, gas or electricity. 

(c) costs incurred with the redirection of mail to the officer's new residence for a period of no more than three 
months. 

44. - DIVING ALLOWANCE 
An officer who undertakes diving as part of their official duties or as a special duty which is sanctioned by the employer shall be 
paid an allowance as prescribed in Schedule L - Other Allowances for such diving.  This allowance shall be in addition to any other 
payment for duties performed. 
Provided that such allowance shall be paid only to an officer engaged on diving when self contained underwater breathing 
apparatus or deep sea diving equipment is used. 

45. – FLYING ALLOWANCE 
(1) An officer who in the course of his or her official duties is required to fly in an aircraft other than those used in public air 

services, shall be paid an allowance as prescribed in Schedule L. - Other Allowances of this award for the following 
duties:  
(a) Observation and photographic duties, in a fixed wing aircraft. 
(b) Cloud seeding and fire bombing duties, observation and photographic duties involving operations in which 

fixed wing aircraft are used at heights of less than 304 metres or in unpressurised aircraft at heights of more than 
3048 metres.  

(c) When required to fly in a helicopter on fire bombing duties, observation and photographic duties or stock 
surveillance. 

46. – MOTOR VEHICLE ALLOWANCE 
(1) For the purposes of this clause the following expressions shall have the following meaning: 

"a year" means 12 months commencing on the first day of July and ending on the thirtieth day of June next following.  
"metropolitan area" means that area within a radius of 50 kilometres from the Perth Railway Station.  
"southwest land division" means the southwest land division as defined by section 6, Schedule I, Land Administration 
Act,1997 excluding the area contained within the metropolitan area.  
"rest of the state" means that area south of 23.5 degrees south latitude, excluding the metropolitan area and the southwest 
land division. 
"term of employment" means a requirement made known to the officer at the time of applying for the position by way of 
publication in the advertisement for the position, written advice to the officer contained in the offer for the position or oral 
communication at interview by interviewing officer and such requirement is accepted by the officer either in writing or 
orally.  
"qualifying service" shall include all service in positions where there is a requirement as a term of employment to supply 
and maintain a motor vehicle for use on official business but shall exclude all absences which effect entitlements as 
provided by this award. 

(2) (a) An officer who is required to supply and maintain a motor vehicle for use when travelling on official business 
as a term of employment shall be reimbursed in accordance with the appropriate rates set out in Part I of 
Schedule H for journeys travelled on official business and approved by the employer or an authorised officer. 

(b) An officer who is reimbursed under the provisions of subclause (2)(a) of this clause will also be subject to the 
following conditions - 
(i) for the purposes of subclause (2)(a) of this clause an officer shall be reimbursed with the appropriate 

rates set out in Part 1 of Schedule H for the distance travelled from the officer's residence to the place 
of duty and for the return distance travelled from place of duty to residence except on a day where the 
officer travels direct from residence to headquarters and return and is not required to use the vehicle 
on official business during the day; 

(ii) where an officer in the course of a journey travels through two or more separate areas, reimbursement 
shall be made at the appropriate rate applicable to each of the areas traversed as set out in Part 1 of 
Schedule H; 

(iii) where an officer does not travel in excess of 4000 kilometres in a year an allowance calculated by 
multiplying the appropriate rate per kilometre by the difference between the actual distance travelled 
and 4000 kilometres shall be paid to the officer provided that where the officer has less than 12 
months' qualifying service in the year then the 4000 kilometre distance will be reduced on a pro rata 
basis and the allowance calculated accordingly; 

(iv) where a part-time officer is eligible for a payment of an allowance under subclause (2)(b)(iii) of this 
clause such allowance shall be calculated on the proportion of total hours worked in that year by the 
officer to the annual standard hours had the officer been employed on a full-time basis for the year; 

(v) an officer who is required to supply and maintain a motor vehicle for use on official business is 
excused from this obligation in the event of his vehicle being stolen, consumed by fire, or suffering a 
major and unforeseen mechanical breakdown or accident, in which case all entitlement to 
reimbursement ceases while the officer is unable to provide the motor vehicle or a replacement; 

(vi) the employer may elect to waive the requirement that an officer supply and maintain a motor vehicle 
for use on official business, but three months' written notice of the intention so to do shall be given to 
the officer concerned. 
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(3) (a) Subject to subclause (2) of this clause, an officer who is not normally required to supply and maintain a motor 
vehicle as a term of employment and who is required to relieve an officer required to supply and maintain a 
motor vehicle as a term of employment shall be reimbursed all expenses incurred in accordance with the 
appropriate rates set out in Part I of Schedule H for all journeys travelled on official business and approved by 
the employer where the officer is required to use the vehicle on official business whilst carrying out the relief 
duty. 

(b) For the purposes of paragraph (a) of this subclause an officer shall be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in Part I of Schedule H for the distance travelled from the officer's 
residence to place of duty and the return distance travelled from the place of duty to residence except on a day 
where the officer travels direct from residence to headquarters and return and is not required to use the vehicle 
on official business during the day. 

(c) Where an officer in the course of a journey travels through two or more separate areas, reimbursement shall be 
made at the appropriate rate applicable to each of the areas traversed as set out in Part I of Schedule H. 

(d) For the purpose of this subclause the allowance prescribed in subclause (2)(b)(iii), (iv) and (vi) of this clause 
shall not apply. 

(4) (a) An officer who is not required to supply and maintain a motor vehicle for use when travelling on official 
business as a term of employment, but when requested by the employer voluntarily consents to use the vehicle 
shall for journeys travelled on official business approved by the employer be reimbursed all expenses incurred 
in accordance with the appropriate rates set out in Parts II and III of Schedule H. 

(b) For the purpose of paragraph (a) of this subclause an officer shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance between the officer's residence and headquarters and the return 
distance from headquarters to residence. 

(c) Where an officer in the course of a journey travels through two or more separate areas, reimbursement shall be 
made at the appropriate rate applicable to each of the areas traversed as set out in Part II of Schedule H if 
applicable. 

(5) Allowance for towing Departmental caravan or trailer. 
In case where officers are required to tow departmental caravans on official business, the additional rate shall be 6.5 cents 
per kilometre.  When departmental trailers are towed on official business the additional rate shall be 3.5 cents per 
kilometre. 

47. – PROPERTY ALLOWANCE 
(1) In this clause the following expressions shall have the following meanings: 

"agent" means a person carrying on business as an estate agent in a State or Territory of the Commonwealth, being, in a 
case where the law of that State or Territory provides for the registration or licensing of persons who carry on such a 
business, a person duly registered or licensed under that law. 
"Dependant" in relation to an officer means: 
(a) spouse including de facto partner; 
(b) child/children; or 
(c) other dependant family; 
who resides with the officer and who relies on the officer for support. 
"expenses" in relation to an officer means all costs incurred by the officer in the following areas – 
(a) legal fees in accordance with the Solicitor's Remuneration Order, 1976 as amended and varied, duly paid to a 

solicitor or in lieu thereof fees charged by a settlement agent for professional costs incurred in respect of the 
sale or purchase, the maximum fee to be claimed shall be as set out under item 8 of the above order; 

(b) disbursements duly paid to a solicitor or a settlement agent necessarily incurred in respect of the sale or 
purchase of the residence; 

(c) real estate agent's commission in accordance with that fixed by the Real Estate and Business Agents 
Supervisory Board, acting under Section 61 of the Real Estate and Business Agents Act, 1978, duly paid to an 
agent for services rendered in the course of and incidental to the sale of the property, the maximum fee to be 
claimed shall be fifty percent (50%) as set out under Items 1 or 2 - Sales by Private Treaty or Items 1 or 2 - 
Sales by Auction of the Maximum Remuneration Notice; 

(d) stamp duty; 
(e) fees paid to the Registrar of Titles or to the officer performing duties of a like nature and for the same purpose 

in another State of the Commonwealth; 
(f) expenses relating to the execution or discharge of a first mortgage; 
(g) the amount of expenses reasonably incurred by the officer in advertising the residence for sale. 
"locality" in relation to an officer means - 
(a) within the metropolitan area, that area within a radius of 50 kilometres from the Perth City Railway Station, and 
(b) outside the metropolitan area, that area within a radius of 50 kilometres from an officer's headquarters when 

they are situated outside of the metropolitan area. 
"property" shall mean a "residence" as defined in this Clause, including a block of land purchased for the purpose of 
erecting a residence thereon to the extent that it represents a normal urban block of land for the particular locality. 
"residence" includes any accommodation of a kind commonly known as a flat or a home unit that is, or is intended to be, a 
separate tenement, including dwelling/house, and the surrounding land, exclusive of any other commercial property, as 
would represent a normal urban block of land for the particular locality. 
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"settlement agent" means a person carrying on business as settlement agent in a State or Territory of the Commonwealth, 
being, in a case where the law of that State or Territory provides for the registration or licensing of persons who carry on 
such a business, a person duly registered or licensed under that law. 

(2) When an officer is transferred from one locality to another in the public interest or in the ordinary course of promotion or 
transfer, or on account of illness due to causes over which the officer has no control, the officer shall be entitled to be paid 
a property allowance for reimbursement of expenses incurred - 
(a) In the sale of a residence in the officer's former locality, which, at the date on which the officer received notice 

of transfer to a new locality - 
(i) the officer owned and occupied; or 
(ii) the officer was purchasing under a contract of sale providing for vacant possession; or 
(iii) the officer was constructing for the officer's own permanent occupation, on completion of 

construction and 
(b) In the purchase of residence or land for the purpose of erecting a residence thereon for the officer's own 

permanent occupation in the new locality. 
(3) An officer shall be reimbursed such following expenses as are incurred in relation to the sale of a residence: 

(a) if the officer engaged an agent to sell the residence on the officer's behalf - 50% of the amount of the 
commission paid to the agent in respect of the sale of the residence; 

(b) if the officer engaged a solicitor to act in connection with the sale of the residence - the amount of the 
professional costs and disbursements necessarily incurred and paid to the solicitor in respect of the sale of the 
residence; 

(c) if the land on which the residence is created was subject to a first mortgage and that mortgage was discharged 
on the sale, then an officer shall, if, in a case where a solicitor acted for the mortgagee in respect of the 
discharge of the mortgage and the officer is required to pay the amount of the professional costs and 
disbursements necessarily incurred by the mortgagee in respect of the discharge of the mortgage - the amount so 
paid by the officer; 

(d) if the officer did not engage an agent to sell the residence on the officer's behalf - the amount of the expenses 
reasonably incurred by the officer in advertising the residence for sale. 

(4) An officer shall be reimbursed such following expenses as are incurred in relation to the purchase of a residence:- 
(a) if the officer engaged a solicitor or settlement agent to act in connection with the purchase of the residence - the 

amount of the professional costs and disbursements necessarily incurred and paid to the solicitor or settlement 
agent in respect of the purchase of the residence; 

(b) if the officer mortgaged the land on which the residence was erected in conjunction with the purchase of the 
residence, then an officer shall, if, in a case where a solicitor acted for the mortgagee and the officer is required 
to pay and has paid the amount of the professional costs and disbursements (including valuation fees but not a 
procuration fee payable in connection with the mortgage) necessarily incurred by the mortgagee in respect of 
the mortgage - the amount so paid by the officer; 

(c) if the officer did not engage a solicitor or settlement agent to act for him/her in connection with the purchase or 
such a mortgage - the amount of the expenses reasonably incurred by the officer in connection with the purchase 
or the mortgage, as the case may be other than a procuration fee paid by the officer in connection with the 
mortgage. 

(5) An officer is not entitled to be paid a property allowance under subclause (2)(b) unless the officer is entitled to be paid a 
property allowance under subclause (2)(a), provided that the employer may approve the payment of a property allowance 
under subclause (2)(b) to an officer who is not entitled to be paid a property allowance under subclause (2)(a) if the 
employer is satisfied that it was necessary for the officer to purchase a residence or land for the purpose of erecting a 
residence thereon in the new locality because of the officer's transfer from the former locality. 

(6) For the purpose of this clause it is immaterial that the ownership, sale or purchase carried out on behalf of an officer who 
owns solely, jointly or in common with:- 
(a) the officer's spouse, or 
(b) a dependent relative, or 
(c) the officer's spouse and a dependent relative. 

(7) Where an officer sells or purchases a residence jointly or in common with another person - not being a person referred to 
in subclause (6) of this clause - the officer shall be paid only the proportion of the expenses for which the officer is 
responsible. 

(8) An application by an officer for a property allowance shall be accompanied by evidence of the payment by the officer of 
the expenses, being evidence that is satisfactory to the employer. 

(9) Notwithstanding the foregoing provisions, an officer is not entitled to the payment of a property allowance - 
(a) in respect of a sale or purchase prescribed in subclause (1) of this clause which is effected - 

(i) more than 12 months after the date on which the officer took up duty in a new locality; or  
(ii) after the date on which the officer received notification of the transfer back to the former locality; 
provided that the employer may, in exceptional circumstances grant an extension of time for such period as is 
deemed reasonable. 

(b) Where the officer is transferred from one locality to another solely at the officer's own request or on account of 
misconduct. 

(10) Where there is a dispute or disagreement concerning - 
(a) the necessity to purchase a residence or land; 
(b) the amount of the disbursements necessarily incurred and duly paid by the officer; 
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(c) the amount of expenses reasonably incurred by an officer when - 
(i) the officer did not engage an agent to sell the residence on behalf of the officer, or 
(ii) the officer did not engage a solicitor or settlement agent to act in connection with the purchase or a 

mortgage, the matter shall be referred to the Public Service Arbitrator. 
48. – PROTECTIVE CLOTHING ALLOWANCE 

An officer engaged on work which requires the provision of protective clothing shall be: 
(a) provided with the requisite protective clothing, with the laundering costs for such protective clothing being at 

the expense of the employer; or 
(b) provided with an annual allowance, as agreed between the association and the employer, which shall 

incorporate the cost of purchase and laundry of the requisite protective clothing. 
Provided that nothing contained in this clause shall affect the obligations of the employer to provide clothing pursuant to 
the Occupational Safety and Health Act 1984. 

49. – RELIEVING ALLOWANCE 
(1) An officer who is required to take up duty away from headquarters on relief duty or to perform special duty, and 

necessarily resides temporarily away from the officer's usual place of residence, shall be reimbursed reasonable expenses 
on the following basis:- 
(a) Where the officer is:- 

(i) supplied with accommodation and meals free of charge, or 
(ii) accommodated at a Government institution, hostel or similar establishment and supplied with meals, 

reimbursement shall be in accordance with the rates prescribed in Column A, Items 1, 2 or 3 of 
Schedule J of this Award. 

(b) Where the officer is fully responsible for accommodation, meals and incidental expenses and hotel or motel 
accommodation is utilised:- 
(i) For the first 42 days after arrival at the new locality reimbursement shall be in accordance with the 

rates prescribed in Column A, Items 4 to 8 of Schedule J. 
(ii) For periods in excess of 42 days after arrival in the new locality reimbursement shall be in accordance 

with the rates prescribed in Column B, Items 4 to 8 of Schedule J for officers with dependants or 
Column C, Items 4 to 8 of Schedule J for officers without dependants:  Provided that the period of 
reimbursement under this subclause shall not exceed forty nine days without the approval of the 
employer. 

(c) Where the officer is fully responsible for accommodation, meals and incidental expenses and other than hotel or 
motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed in Column A, 
Items 9, 10 or 11 of Schedule J. 

(d) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special 
duty resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period 
spent in camp, and in addition, shall be paid a lump sum of $144.00 to cover incidental personal expenses: 
Provided that an officer shall receive no more than one lump sum of $144.00 in any one period of three (3) 
years. 

(2) Reimbursement of expenses shall not be suspended should an officer become ill whilst on relief duty, provided leave for 
the period of such illness is approved in accordance with the provisions of Clause 26. - Sick Leave of this Award and the 
officer continues to incur accommodation, meal and incidental expenses. 

(3) When an officer, who is required to relieve or perform special duties in accordance with subclause (1) of this clause is 
authorised by the employer to travel to the new locality in the officer's own motor vehicle such officer shall be reimbursed 
for the return journey as follows:- 
(a) An officer who is required to supply and maintain a motor vehicle as a term of employment for the period of 

relieving or special duties shall be reimbursed the appropriate rate prescribed by Clause 46(2) - Motor Vehicle 
Allowance of this Award for the distance necessarily travelled. 

(b) Where the officer will not be required to maintain a motor vehicle for the performance of the relieving or 
special duties reimbursement shall be on the basis of one half of the appropriate rate prescribed by Clause 46(4) 
- Motor Vehicle Allowance of this Award.  Provided that the maximum amount of reimbursement shall not 
exceed the cost of the fare by public conveyance which otherwise would be utilised for such return journey. 

(4) Where it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred, an appropriate rate of reimbursement shall be determined by 
the employer. 

(5) The provisions of Clause 53. - Travelling Allowance of this Award shall not operate concurrently with the provisions of 
this clause to permit an officer to be paid allowances in respect of both travelling and relieving expenses for the same 
period:  Provided that where an officer is required to travel on official business which involves an overnight stay away 
from the officer's temporary headquarters the employer may extend the periods specified in paragraph (b) of subclause (1) 
of this clause by the time spent in travelling. 

(6) An officer who is directed to relieve another officer or to perform special duty away from the officer's usual headquarters 
and is not required to reside temporarily away from the officer's usual place of residence shall, if the officer is not in 
receipt of a higher duties or special allowance for such work, be reimbursed the amount of additional fares paid in 
travelling by public transport to and from the place of temporary duty. 

50. – REMOVAL ALLOWANCE 
(1) When an officer is transferred to a new locality in the interests of the employer, or in the ordinary course of promotion or 

transfer, or on account of illness due to causes over which the officer has no control, the officer shall be reimbursed: 
(a) The actual reasonable cost of conveyance for the officer and dependants. 
(b) The actual cost (including insurance) of the conveyance of an officer's household furniture effects and 

appliances up to a maximum volume of 35 cubic metres, provided that a larger volume may be approved by the 
employer in special cases. 
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(c) An allowance of $520.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an officer is required to transport furniture, effects and appliances.  Provided 
that the employer is satisfied that the value of household furniture, effects and appliances moved by the officer 
is at least $3,114.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $156.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer’s dependents for 
the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals nor equine animals. 

(2) An officer who is transferred solely at the officer's own request or on account of misconduct must bear the whole cost of 
removal unless otherwise determined by the employer prior to removal. 

(3) An officer shall be reimbursed the full freight charges necessarily incurred in respect of the removal of one motor vehicle.  
If authorised by the employer to travel to a new locality in the officer's own motor vehicle, reimbursement shall be as 
follows: 
(a) Where an officer will be required to supply and maintain a motor vehicle as a term of employment at the new 

headquarters, the officer shall be reimbursed the appropriate rate prescribed by Clause 46(2) - Motor Vehicle 
Allowance of this Award for the distance necessarily travelled. 

(b) Where the officer will not be required to maintain a motor vehicle for use on official business at the new 
headquarters reimbursement for the distance necessarily travelled shall be on the basis of one half of the 
appropriate rate prescribed by Clause 46(4) - Motor Vehicle Allowance of this Award. 

(4) The officer shall, before removal is undertaken, obtain quotes from at least two (2) carriers which shall be submitted to 
the employer who may authorise the acceptance of the more suitable.  Provided that the payment for a volume amount 
beyond 35 cubic metres is not to occur without the written approval of the employer having first been obtained. 

(5) The employer may, in lieu of conveyance, authorise payment of an amount not exceeding the maximum prescribed by 
paragraph (b) of subclause (1) of this clause to compensate for loss in any case where an officer with prior approval of the 
employer, disposes of the officer's furniture, effects and appliances instead of removing them to the officer's new 
headquarters.  Provided that such payment shall not exceed the sum which would have been paid if such furniture, effects 
and appliances had been removed by the cheapest method of transport available and the volume was 35 cubic metres. 

(6) Where an officer is transferred to Government owned or private rental accommodation, where furniture is provided, and 
as a consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up 
to a maximum allowance of $966.00 per annum.  Actual cost is deemed to include the premium for adequate insurance 
coverage of the value of the furniture stored.  An allowance under this subclause shall not be paid for a period in excess of 
four years without the approval of the employer. 

(7) Receipts must be produced for all sums claimed. 
(8) New appointees shall be entitled to receive the benefits of this clause if they are required by the employer to participate in 

any training course prior to being posted to their respective offices.  This entitlement shall only be available to officers 
who have completed their training and who incur costs when moving to their first posting. 

51. - SEA-GOING ALLOWANCE 
(1) (a) An officer who is required to live on board a vessel and is necessarily  

absent from his or her usual place of residence overnight, shall be paid a victualling allowance as prescribed in 
Schedule L - Other Allowances to cover victualling and all incidents of employment other than overtime. 

(b) The daily allowance shall be paid for each day exceeding eight hours spent on board a vessel, provided that one 
half of the allowance shall be paid for any part of a day not exceeding eight hours. 

(2) (a) Charges for victualling levied on an officer when accommodated on  
other than a Government vessel shall be met by the employer and the victualling allowance referred to in 
subclause (1) of this clause shall not be payable. 

(b) Subject to the decision of the employer that the difficulties of living on board the non Government vessel are 
greater than those normally encountered on a Government vessel, an allowance as prescribed in Schedule L - 
Other Allowances for each occasion on which the officer is accommodated overnight, shall be paid. 

(3) To compensate for difficulties associated with living in small vessels at sea an allowance as prescribed in Schedule L - 
Other Allowances shall be paid to officers for every hour spent at sea in excess of 36 consecutive hours on a single trip. 

(4) An officer in receipt of an allowance prescribed by this clause shall not receive payment of allowances prescribed in 
Clause 53. - Travelling Allowance or Clause 49. - Relieving Allowance of this Award. 

52. – TRANSFER ALLOWANCE 
(1) Subject to subclauses (2) and (5) of this clause, an officer who is transferred to a new locality in the public interest, or in 

the ordinary course of promotion or transfer, or on account of illness due to causes over which the officer has no control, 
shall be paid at the rates prescribed in Column A, Item 4, 5 or 6 of Schedule J for a period of 14 days after arrival at new 
headquarters within Western Australia or Column A, Items 7 and 8 of Schedule J for a period of 21 days after arrival at 
new headquarters in another State of Australia.  Provided that if an officer is required to travel on official business during 
the said periods, such period will be extended by the time spent in travelling.  Under no circumstances, however, shall the 
provisions of this subclause operate concurrently with those of Clause 53. - Travelling Allowance to permit an officer to 
be paid allowances in respect of both travelling and transfer expenses for the same period. 

(2) Prior to the payment of an allowance specified in subclause (1), the employer shall: 
(a) require the officer to certify that permanent accommodation has not been arranged or is not available from the 

date of transfer.  In the event that permanent accommodation is to be immediately available, no allowance is 
payable; and 

(b) require the officer to advise the employer that should permanent accommodation be arranged or become 
available within the prescribed allowance periods, the officer shall refund a pro rata amount of the allowance for 
that period the occupancy in permanent accommodation takes place prior to the completion of the prescribed 
allowance periods. 
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Provided also that should an occupancy date which falls within the specified allowance periods be notified to 
the employer prior to the officer's transfer, the payment of a pro rata amount of the allowance should be made in 
lieu of the full amount. 

(3) If an officer is unable to obtain reasonable accommodation for the transfer of the officer's home within the prescribed 
period referred to in subclause (1) of this clause and the employer is satisfied that the officer has taken all possible steps 
to secure reasonable accommodation, such officer shall, after the expiration of the prescribed period to be paid in 
accordance with the rates prescribed by Column B, Item 4, 5, 6, 7 or 8 of Schedule J as the case may require, until such 
time as reasonable accommodation has been secured:  Provided that the period of reimbursement under this subclause 
shall not exceed 77 days without approval of the employer. 

(4) When it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred by an officer on transfer, an appropriate rate of reimbursement 
shall be determined by the employer. 

(5) An officer who is transferred to Government owned accommodation shall not be entitled to reimbursement under this 
clause:  Provided that - 
(a) where entry into the Government owned accommodation is delayed through circumstances beyond the officer's 

control an officer may, subject to the production of receipts, be reimbursed actual reasonable accommodation 
and meal expenses for the officer and dependants less a deduction for normal living expenses prescribed in 
Column A, Items 15 and 16 of Schedule J; and provided that:- 

(b) if any costs are incurred under subclause (2) of Clause 43. - Disturbance Allowance they shall be reimbursed by 
the employer. 

53. – TRAVELLING ALLOWANCE 
An officer who travels on official business shall be reimbursed reasonable expenses on the following basis: 
(1) When a trip necessitates an overnight stay away from headquarters and the officer: 

(a) is supplied with accommodation and meals free of charge; or 
(b) attends a course, conference, etc., where the fee paid includes accommodation and meals; or 
(c) travels by rail and is provided with a sleeping berth and meals; or 
(d) is accommodated at a Government institution, hostel or similar establishment and supplied with meals,  
reimbursement shall be in accordance with the rates prescribed in Column A, Item 1, 2 or 3 of Schedule J. 

(2) When a trip necessitates an overnight stay away from the officer's headquarters and the officer is fully responsible for the 
provision of accommodation, meals and incidental expenses: 
(a) where hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed 

in Column A, Items 4 to 8 of Schedule J; 
(b) where other than hotel or motel accommodation is utilised reimbursement shall be in accordance with rates 

prescribed in Column A, Items 9, 10 or 11 of Schedule J. 
(3) When a trip necessitates an overnight stay away from headquarters and accommodation only is provided at no charge to 

the officer, reimbursement shall be made in accordance with the rates prescribed in Column A, items 1, 2 or 3 and items 
12, 13 or 14 of Schedule J subject to the officers' certification that each meal claimed was actually purchased. 

(4) To calculate reimbursement under subclauses (1) and (2) for a part of a day, the following formula shall apply- 
(a) If departure from headquarters is: 

before 8.00am - 100% of the daily rate. 
8.00am or later but prior to 1.00pm - 90% of the daily rate. 
1.00pm or later but prior to 6.00pm - 75% of the daily rate. 
6.00pm or later - 50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00am or later but prior to 1.00pm - 10% of the daily rate. 
1.00pm or later but prior to 6.00pm - 25% of the daily rate. 
6.00pm or later but prior to 11.00pm - 50% of the daily rate. 
11.00pm or later - 100% of the daily rate. 

(5) When an officer travels to a place outside a radius of 50 kilometres measured from the officer's headquarters, and the trip 
does not involve an overnight stay away from headquarters, reimbursement for all meals claimed shall be at the rates set 
out in Column A, Items 12 or 13 of Schedule J subject to the officer's certification that each meal claimed was actually 
purchased.  Provided that when an officer departs from headquarters before 8.00am and does not arrive back at 
headquarters until after 11.00pm on the same day reimbursement shall be at the appropriate rate prescribed in Column A, 
Items 4 to 8 of Schedule J. 

(6) When it can be shown to the satisfaction of the employer by the production of receipts that reimbursement in accordance 
with Schedule J does not cover an officer's reasonable expenses for a whole trip the officer shall be reimbursed the excess 
expenditure. 

(7) In addition to the rates contained in Schedule J an officer shall be reimbursed reasonable incidental expenses such as 
train, bus and taxi fares, official telephone calls, laundry and dry cleaning expenses, on production of receipts. 

(8) If, on account of lack of suitable transport facilities, an officer necessarily engages reasonable accommodation for the 
night prior to commencing travelling on early morning transport the officer shall be reimbursed the actual cost of such 
accommodation. 

(9) Reimbursement of expenses shall not be suspended should an officer become ill whilst travelling, provided leave for the 
period of such illness is approved in accordance with the provisions of this Award and the officer continues to incur 
accommodation, meal and incidental expenses. 

(10) Reimbursement claims for travelling in excess of 14 days in one month shall not be passed for payment by a certifying 
officer unless the employer has endorsed the account. 
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(11) An officer who is relieving at or temporarily transferred to any place within a radius of 50 kilometres measured from the 
officers headquarters shall not be reimbursed the cost of midday meals purchased, but an officer travelling on duty within 
that area which requires absence from the officers headquarters over the usual midday meal period shall be paid at the rate 
prescribed by Item 17 of Schedule J for each meal necessarily purchased, provided that: 
(a) such travelling is not a normal feature in the performance of the officer's duties; and 
(b) such travelling is not within the suburb in which the officer resides; and  
(c) total reimbursement under this subclause for any pay period shall not exceed the amount prescribed by Item 18 

of Schedule J. 
54. – ANNUAL INTERSTATE ALLOWANCE 

(1) Officers employed by the Western Australian Tourism Commission who are required to serve in an office within 
Australia located other than in Western Australia and who were recruited in Western Australia and transferred interstate 
shall be entitled to an annual interstate allowance paid in accordance with the rates presented in Schedule O. - Annual 
Interstate Allowance Rates.  For periods of less than 12 months, the allowance will be calculated on a pro rata basis. 

55. – MORTUARY ALLOWANCE 
(1) Laboratory Technicians and Assistants employed by the Board of Western Australia Centre for Pathology and Medical 

Research, engaged in mortuary duties associated with Coronial Inquiries shall receive an allowance of $1,565 per annum, 
payable by fortnightly instalments. 

(2) This allowance is compensation for the following matters: 
(a) the disabilities involved in the handling of and autopsy work associated with decomposed, obnoxious, vermin 

infested and infected bodies;  and 
(b) the need to perform work in refrigerated and other low temperature storage areas of the Mortuary. 

56. – WEEKEND ABSENCE FROM RESIDENCE 
(1) An officer who is temporarily absent from normal headquarters on relieving duty or travelling on official business outside 

a radius of 320 kilometres measured from normal headquarters, and is necessarily absent from his or her residence and 
separated from dependants, shall be granted an additional day's leave for every group of three consecutive weekends so 
absent provided that each weekend shall be counted as a member of only one group.  Provided that: 
(a) the relief duty or travelling on official business is within Australia and the officer is not directed to work on the 

weekend by the employer; 
(b) an additional day's leave shall not be allowed if the employer has approved the officer's family accompanying 

the officer during the period of relief or travelling; 
(c) additional leave under this subclause shall be commenced within one month of the period of relief duty or 

travelling being completed unless the employer approves otherwise; 
(d) the annual leave loading provided by subclause (14) of Clause 23 - Annual Leave of this Award shall not apply 

to any leave entitlement under this clause. 
(2) An officer who is temporarily absent from normal headquarters on relieving duty or travelling on official business outside 

a radius of 320 and up to 400 kilometres measured from normal headquarters, may elect to have the benefit of 
concessions provided by subclause (3) of this clause in lieu of those provided by subclause (1).  Kalgoorlie, Albany and 
Geraldton shall be regarded as being within a radius of 400 kilometres for the purposes of this subclause in the case of an 
officer resident in the metropolitan area. 

(3) An officer who is temporarily absent from normal headquarters on relieving duty or travelling on official business within 
a radius of 320 kilometres measured from normal headquarters, and such relief duty or travel would normally necessitate 
the officer being absent from the officer's residence for a weekend, shall be allowed to return to the residence for the 
weekend.  Provided that: 
(a) an officer who is directed to work on a weekend by the employer shall not be entitled to the concessions 

provided by this subclause; 
(b) all travelling to and from the officer's residence shall be undertaken outside of the hours of duty prescribed by 

Clause 20 - Hours of this Award; 
(c) an officer, who has obtained the approval of the employer for the family to accompany the officer during the 

period of relief or travelling shall not be entitled to the concessions provided by this subclause; 
(d) when an officer is authorised by the employer to use the officer's own motor vehicle to travel to the locality 

where the relief duty is being performed or when travelling on official business the officer shall be reimbursed 
on the basis of one half of the appropriate rate prescribed by Clause 46(4) - Motor Vehicle Allowance of this 
Award, for the journey to the officer's residence for the weekend and the return to the place of relief duty.  
Provided that the maximum amount of reimbursement shall not exceed the cost of the rail or bus fare by public 
conveyance which otherwise would be utilised for such journey and payment shall be made only to the owner of 
such vehicle; 

(e) when an officer has been authorised by the employer to use the employer's motor vehicle in connection with the 
relief duty or travelling on official business, the officer shall be allowed to use that vehicle for the purpose of 
returning to the officer's residence for the weekend; 

(f) an officer who does not use a private motor vehicle or the employer's motor vehicle as provided by paragraphs 
(d) and (e) of this subclause, shall be reimbursed the cost of the fare by public conveyance by road or rail for the 
journey, to and from the officer's residence for the weekend; 

(g) an officer who does not make use of the provisions of this subclause shall be paid travelling allowance or 
relieving allowance as the case may require in accordance with the provisions of Clause 53 - Travelling 
Allowance or Clause 49. - Relieving Allowance of this Award; 

(h) officers who return to their residence for the weekend in accordance with the provisions of this subclause shall 
not be entitled to the reimbursement of any expenses allowed by Clauses 49. - Relieving Allowance and 53 - 
Travelling Allowance of this Award during the period from the time when the officer returns to the officer's 
other residence to the time of departing from such residence to travel to resume duty at the place away from the 
residence. 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2845 
 

57. – PRESERVATION OF RIGHTS 
As a result of this Order, nothing herein contained shall in itself operate so as to detrimentally alter the conditions of employment or 
salary that is the minimum prescribed in this Award or any benefit superior to any contained herein. 

58. – KEEPING OF AND ACCESS TO EMPLOYMENT RECORDS 
Employers must ensure that the keeping of employment records and access to employment records of officers is in accordance with 
Industrial Relations Act 1979 Part 11 Division 2F Keeping of and access to employment records.  If the employer maintains a 
personal or other file on an officer subject to the employer’s convenience, the officer shall be entitled to examine all material 
maintained on that file. 

59. – NOTIFICATION OF CHANGE 
(1) (a) Where an employer has made a definite decision to introduce major  

changes in production, programme, organisation, structure or technology that are likely to have significant 
effects on officers, the employer shall notify the officers who may be affected by the proposed changes and the 
Association. 

(b) For the purpose of this clause "significant effects" include termination of employment; major changes in the 
composition, operation or size of the employer's workforce or in the skills required; elimination or diminution of 
job opportunities, promotion opportunities or job tenure; the alteration of hours of work; the need for retraining 
or transfer of officers to other work or locations and restructuring of jobs. 
Provided that where this Award or any other Award or Agreement makes provision for alteration of any of the 
matters referred to in this clause an alteration shall be deemed not to have significant effect. 

(2) (a) The employer shall discuss with the officers affected and the Association, inter alia, the introduction of the 
changes referred to in subclause (1) of this clause, the effects the changes are likely to have on officers, 
measures to avert or mitigate the adverse effects of such changes on officers and shall give prompt 
consideration to matters raised by the officers and/or the Association in relation to the changes. 

(b) The discussion shall commence as early as practicable after a firm decision has been made by the employer to 
make the changes referred to in subclause (1) of this clause, unless by prior arrangement, the Association is 
represented on the body formulating recommendations for change to be considered by the employer. 

(c) For the purposes of such discussion an employer shall provide to the officers concerned and the Association all 
relevant information about the changes including the nature of the changes proposed, the expected effects of the 
changes on officers and any other matters likely to affect officers.  Provided that any employer shall not be 
required to disclose confidential information, the disclosure of which would be inimical to the employer’s 
interest. 
60. – RIGHT OF ENTRY AND INSPECTION BY AUTHORISED REPRESENTATIVES 

The parties shall act consistently with the terms of the Division 2 G – Right of Entry and Inspection by Authorised Representatives 
– of the Industrial Relations Act, 1979. 
An authorised representative shall on notification to the employer have the right to enter any premises where relevant officers 
covered by this award work during working hours, including meal breaks, for the purpose of holding discussions at the premises 
with relevant officers covered by the award who wish to participate in those discussions, the legitimate business of the Association 
or for the purpose of investigating complaints concerning the application of this Award, but shall in no way unduly interfere with 
the work of officers. 

61. – COPIES OF AWARD 
Every officer shall be entitled to have access to a copy of this Award.  Sufficient copies shall be made available by the employer for 
this purpose and shall be located in each of the employer's premises. 

62. – ESTABLISHMENT OF CONSULTATIVE MECHANISMS 
The parties to this award or agreement are required to establish a consultative mechanism/s and procedures appropriate to their size, 
structure and needs, for consultation and negotiation on matters affecting the efficiency and productivity of the Public Sector. 

63. – DISPUTE SETTLEMENT PROCEDURE 
(1) Any questions, difficulties or disputes arising under this Award of officers bound by the award shall be dealt with in 

accordance with this clause. 
(2) The officer/s and the manager with whom the dispute has arisen shall discuss the matter and attempt to find a satisfactory 

solution, within three (3) working days. 
(3) If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with the relevant manager’s 

supervisor and an attempt made to find a satisfactory solution, within a further three (3) working days. 
(4) If the dispute is still not resolved, it may be referred by the officer/s or Association representative to the employer or 

his/her nominee. 
(5) Where the dispute cannot be resolved with five (5) working days of the Association representatives’ referral of the dispute 

to the employer or his/her nominee, either party may refer the matter to the Western Australian Industrial Relations 
Commission. 

(6) The period for resolving a dispute may be extended by agreement between the parties. 
(7) At all stages of the procedure the office may be accompanied by an Association representative. 

64. – EXPIRED GENERAL AGREEMENT SALARIES 
(1) No-Disadvantage Test 

(a) Expired General Agreement salary rates as amended from time to time are incorporated in this Award at 
Schedule P.  These rates are not to be subject to arbitrated safety net adjustments and unless otherwise specified 
are only for the purpose of the no-disadvantage test as defined at s.97VS Industrial Relations Act 1979. 

(b) Notwithstanding the above if the salary rates within the Award at Schedules D or E are higher than those 
expressed at Schedule P, the former rates shall be utilised for the purpose of the no-disadvantage test under the 
Industrial Relations Act 1979. 
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(2) Salary Based Allowances 
All salary based allowances specified within this Award will be calculated on the salary rate as specified at Schedule P of 
this Award or the applicable Award salary rate as specified at Schedule D or E of this Award which ever is the higher. 

SCHEDULE A. 
LIST OF RESPONDENTS 

Animal Resources Authority 
Chief Executive Officer, Botanic Gardens and Parks Authority 
Builder's Registration Board of Western Australia 
Building and Construction Industry Training Board 
Burswood Park Board 
Conservation Commission 
Construction Industry Long Service Leave Payments Board 
Country High Schools Hostels Authority 
Chief Executive Officer, Curriculum Council 
Dental Health Services 
Director General, Department for Community Development 
Director General, Department of Agriculture Western Australia 
Executive Director, Department of Conservation and Land Management 
Director General, Disability Services Commission 
East Perth Redevelopment Authority 
Eastern Goldfields Transport Board 
Chief Executive Officer, Fire and Emergency Services Authority (FESA) 
General Manager, Forrest Products Commission 
Hairdressers Registration Board 
Legal Aid Commission of Western Australia 
Board of Commissioners of the Lotteries Commission, Western Australia 
Commissioner of Main Roads Western Australia 
Metropolitan Cemeteries Board 
Nurses Board of Western Australia 
Director, Perth Mint 
Potato Marketing Corporation of Western Australia (Western Potatoes) 
Painter's Registration Board 
Parliamentary Commissioner for Administrative Investigations 
Perth Market Authority 
Racing and Wagering Western Australia Board 
Small Business Development Corporation 
Governing Council of the Central TAFE 
Governing Council of the Central West College of TAFE 
Governing Council of the Challenger TAFE 
Governing Council of the Pilbara TAFE 
Governing Council of the C. Y. O’Connor College of TAFE 
Governing Council of the Great Southern of TAFE 
Governing Council of the Kimberley College of TAFE 
Governing Council of the South West Regional College of TAFE 
Governing Council of the Swan of TAFE 
Governing Council of the West Coast College of TAFE 
The National Trust of Australia (W.A.) 
Western Australian Alcohol and Drug Authority 
Board of the Western Australian Centre for Pathology and Medical Research 
Western Australian Coastal Shipping Commission 
Western Australian Egg Marketing Board 
Western Australian Greyhound Racing Association 
Western Australian Health Promotion Foundation 
Western Australian Land Authority 
Western Australian Sport Centre Trust 
Western Australian Tourism Commission 
Board of Zoological Parks Authority 
The Hon. Premier, the Hon. Deputy Premier and all Ministers of the Crown in the right of the State of Western Australia as they be 
from time to time. 

SCHEDULE B 
GOVERNMENT OFFICERS NOT COVERED BY THE SCOPE OF THIS AWARD 

Social Trainers employed by the Authority for the Intellectually Handicapped Persons. 
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Group Workers and Senior Group Workers employed by the Hon Minister for Community Services. 
Supervisory Staff employed by the Country High Schools Hostels Authority and employed in accordance with the provisions of 
Agreement No. 15 of 1980. 
Salaried Officers of the Hon. Minister for Education employed as School Assistants and who are covered by the provisions of the 
Education Department Ministerial Officers Salaries Allowances and Conditions Award No. 5 of 1983. 
Salaried Officers of any Public Authority, excluding the Lotteries Commission of Western Australia or however so named, covered 
by an Award to which the Federated Clerks Union of Australia, W.A. Branch is a party as at March 1, 1985. 
Salaried Officers of any Public Authority or Hospital covered by an Award to which the Hospital Salaried Officers Association of 
Western Australia is a party as at March 1, 1985. 
Salaried Officers of any Public Authority covered by an Award of the Australian Industrial Relations Commission. 
Salaried Officers employed by the Metropolitan Transport Trust covered by an award to which the MTT Salaried Officers 
Association is a party as at March 1, 1985. 
Salaried Officers employed by the Commissioner for Railways. 
Salaried Officers of the Perth Dental Hospital other than Dentists, Dental Therapists and Dental Clinic Assistants. 
Managerial Staff, Group Workers and Child Care Staff employed in hostels of the Department for Community Services. 
Group Leaders and Peer Group Leaders employed by the Director General, Department for Community Services. 
Workmen's Inspectors of Mines appointed pursuant to the provisions of the Mines Regulation Act 1946 - 1974 and the Coal Mines 
Regulation Act 1946 - 1976. 
Salaried officers of the Western Australian Centre for Pathology and Medical Research who are eligible for membership of the 
Western Australian Branch of the Australian Medical Association Incorporated. 

SCHEDULE C 
LIST OF AWARDS/AGREEMENTS WHICH ARE REPLACED BY THIS AWARD 

Agricultural Protection Board Administrative, Clerical, General and Professional Officers Allowances and Conditions Agreement 
1981, No. 5 of 1981. 
Albany Port Authority (Salaries, Allowances and Conditions) Agreement 1978, No. 1 of 1978. 
Western Australian Alcohol and Drug Authority Administrative, Clerical and General Officers Salaries Allowances and Conditions 
of Service Agreement 1984, No. 6 of 1984.  
Western Australian Alcohol and Drug Authority Professional Officers Salaries, Allowances and Conditions Agreement 1984, No. 7 
of 1984. 
Board of the Art Gallery of Western Australian Administrative, Clerical and General Officers Salaries Allowances and Conditions 
of Service Agreement 1983, No. 26 of 1983. 
Board of the Art Gallery of Western Australia Professional Officers Salaries Allowances and Conditions of Service Agreement 
1984, No. 1 of 1984. 
Bunbury Port Authority (Salaries, Allowances and Conditions) Agreement 1976, No. 2 of 1976. 
Dairy Industry Authority of Western Australia Salaries Allowances and Conditions of Service Agreement 1984. 
Esperance Port Authority (Salaries, Allowances and Conditions) Agreement 1976, No. 3 of 1976. 
Fremantle Port Authority Leave Provisions Award 1981, No. 7 of 1981. 
Geraldton Port Authority Salaries, Allowances and Conditions Agreement 1976, No. 5 of 1976. 
Government Officers (Herd Improvement Service) Award 1987, No. PSA A11 of 1986. 
Government Printing Office Superintendents and Supervisors Salaries Allowances and Conditions Agreement 1975, No. 24 of 
1975.  
Karrakatta Cemetery Administrative, Clerical and General Officers Salaries Allowances and Conditions Agreement 1984.  
Kings Park Board Administrative Clerical and General Officers Salaries Allowances and Conditions Agreement 1984, No. 2 of 
1984. 
Lamb Marketing Board of Western Australia Administrative Clerical and General Officers Salaries Allowances and Conditions 
Agreement 1984, No. 22 of 1984. 
Legal Aid Commission of W.A. Administrative and Clerical Officers Salaries Allowances and Conditions Agreement 1982, No. 4 
of 1982. 
Legal Aid Commission of Western Australia Professional Officers Salaries Allowances and Conditions Agreement 1982, No. 5 of 
1982. 
Main Roads Department (Administrative, Professional, Clerical and General) Allowances and Conditions of Service Agreement 
1984, No. 25 of 1984. 
Metropolitan Markets Trust Administrative and Clerical Officers Salaries Allowances and Conditions Agreement 1984, No. 3 of 
1984. 
Metropolitan Markets Trust General Officers Salaries Allowances and Conditions Agreement 1984, No. 16 of 1984. 
Ministerial Officers' (Administrative, Clerical and General) Salaries, Allowances and Conditions Agreement 1971, No. 102 of 
1971. 
The National Trust of Australia (W.A.) Administrative Clerical and General Officers Salaries Allowances and Conditions 
Agreement 1983, No. 23 of 1983. 
Nurses Board Administrative, Clerical and Professional Salaries Allowances and Conditions Agreement 1972, No. 18 of 1972. 
The Perth Mint Administrative Clerical and General Salaries Allowances and Conditions Agreement 1983, No. 16 of 1983. 
The Perth Mint Professional Officers Salaries Allowances and Conditions Agreement 1984, No. 23 of 1984. 
Perth Theatre Trust Administrative Clerical and General Officers Salaries Allowances and Conditions Agreement 1981, No. 12 of 
1981. 
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Trustees of the Pinnaroo Valley Memorial Park Cemetery Administrative Clerical and General Officer Salaries Allowances and 
Conditions Agreement 1984, No. 20 of 1984. 
Port Hedland Port Authority Salaries, Allowances and Conditions Agreement 1976, No. 15 of 1976. 
Public Authorities Salaries Award 1986, PSA A 3 of 1986. 
Rottnest Island Board Administrative Clerical and General Officers Salaries Allowances and Conditions Agreement 1983, No. 24 
of 1983. 
Board of Secondary Education Administrative Clerical and General Officers Salaries Allowances and Conditions Agreement 1983, 
No. 14 of 1983. 
State Engineering Works Professional and General Officers Allowances and Conditions Agreement 1984, No. 12 of 1984. 
The Waterways Commission Professional Officers Salaries Allowances and Conditions Agreement 1984, No. 18 of 1984. 
Western Australian Coastal Shipping Commission Administrative Clerical and General Officers Salaries Allowances and 
Conditions Agreement 1983, No. 17 of 1984. 
Western Australian Egg Marketing Board Administrative Clerical and General Officers Salaries Allowances and Conditions 
Agreement 1984, No. 21 of 1984. 
Western Australian Greyhound Racing Association Administrative Clerical and General Officers Salaries Allowances and 
Conditions Agreement 1984, No. 10 of 1984. 
Western Australian Meat Commission Administrative and Clerical Officers Salaries Allowances and Conditions Agreement 1984, 
No. 27 of 1984. 
Western Australian Meat Commission General Officers Salaries Allowances and Conditions Agreement 1984, No. 28 of 1984. 
Western Australian Meat Commission Professional Officers Salaries Allowances and Conditions Agreement 1984, No. 29 of 1984. 
Western Australian Museum Administrative Clerical and General Officers Salaries Allowances and Conditions Agreement 1983.  
Western Australian Post Secondary Education Commission Administrative Clerical and General Officers Salaries Allowances and 
Conditions Agreement 1982, No. 11 of 1982. 
Western Australian Potato Marketing Board Administrative Clerical and General Officers Salaries Allowances and Conditions 
Agreement 1983, No. 15 of 1983. 
Western Australian Tourism Commission Employees Agreement 1985, No. PSA AG 1 of 1985. 
Zoological Gardens Board Administrative Clerical and Professional Officers Salaries Allowances and Conditions Agreement 1984, 
No. 5 of 1984. 
Zoological Gardens Board General Officers Salaries Allowances and Conditions Agreement 1984, No. 19 of 1984. 
Physicists (State X-Ray Laboratory) Salaries Allowances and Conditions Agreement 1972, No. 17 of 1972. 
Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983, No. 5 of 1983 - Part A - Officers - 
other than School Assistants. 
Education Department Ministerial Officers Salaries Allowances and Conditions Agreement 1978, No. 6 of 1978. 
Library Board of Western Australia Salaries and Salary Ranges Agreement, 1982 No. 9 of 1982.  
Statutory Registration Boards Officers Award 1986 No. PSA A16 of 1986.  
Western Australian Museum Professional Officers Salaries Allowance and Conditions Agreement 1983, No. 30 of 1983. 
Department for Community Welfare Superintendents, Deputy Superintendents and Assistant Superintendents of Institutions, 
Salaries, Allowances and Conditions Agreement 1977, No. 6 of 1977. 
The Forest Act Field Staff Agreement 1983, No. 25 of 1983. 

SCHEDULE D 
SALARIES 

(1) The annual salaries applicable to officers covered by this Award. 

Level Salary Per Annum 
$ 

Arbitrated Safety Net 
Adjustments 

$ 

Total Salary Per 
Annum 

$ 
Level 1    
Under 17 years 11355 2894 14249 
17 years 13270 3383 16653 
18 years 15480 3945 19425 
19 years 17918 4567 22485 
20 years 20122 5129 25251 
1.1 22104 5634 27738 
1.2 22756 5634 28390 
1.3 23407 5634 29041 
1.4 24054 5739 29793 
1.5 24705 5739 30444 
1.6 25356 5739 31095 
1.7 26105 5635 31740 
1.8 26623 5635 32258 
1.9 27389 5635 33024 
Level 2    
2.1 28306 5635 33941 
2.2 29009 5635 34644 
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Level Salary Per Annum 
$ 

Arbitrated Safety Net 
Adjustments 

$ 

Total Salary Per 
Annum 

$ 
Level 2—continued    
2.3 29748 5635 35383 
2.4 30529 5635 36164 
2.5 31346 5635 36981 
Level 3    
3.1 32469 5635 38104 
3.2 33344 5635 38979 
3.3 34246 5635 39881 
3.4 35172 5530 40702 
Level 4    
4.1 36442 5530 41972 
4.2 37437 5426 42863 
4.3 38461 5426 43887 
Level 5    
5.1 40433 5426 45859 
5.2 41766 5426 47192 
5.3 43151 5426 48577 
5.4 44588 5426 50014 
Level 6    
6.1 46899 5426 52325 
6.2 48470 5426 53896 
6.3 50096 5426 55522 
6.4 51832 5426 57258 
Level 7    
7.1 54494 5426 59920 
7.2 56336 5426 61762 
7.3 58340 5426 63766 
Level 8    
8.1 61597 5426 67023 
8.2 63930 5426 69356 
8.3 66823 5426 72249 
Level 9    
9.1 70436 5426 75862 
9.2 72877 5426 78303 
9.3 75661 5426 81087 
Class 1 79871 5426 85297 
Class 2 84081 5426 89507 
Class 3 88289 5426 93715 
Class 4 92499 5426 97925 

(2) Salary increases resulting from State Wage Case Decisions are calculated for those officers under the age of 21 years 
employed at Level 1 by dividing the current junior annual salary by the current Level 1.1 annual salary and multiplying 
the result by the new Level 1.1 annual salary which includes the State Wage Case increase.  The following formula is to 
be applied: 

Current junior rate 
Current Level 1.1 rate x New Level 1.1 rate = New junior rate 

SCHEDULE. - E 

SALARIES – SPECIFIED CALLINGS 

Officers, who possess a relevant tertiary level qualification, or equivalent determined by the Executive Director, Labour Relations, 
Department of Consumer and Employment Protection, and who are employed in the callings of Agricultural Scientist, Architect, 
Architectural Graduate, Community Corrections Officer, Dental Officer, Dietician, Educational Officer, Engineer, Geologist, 
Laboratory Technologist, Land Surveyor, Legal Officer, Librarian, Medical Officer, Pharmacist, Planning Officer, Podiatrist, 
Psychiatrist, Clinical Psychologist, Psychologist, Quantity Surveyor, Medical Imaging Technologist, Nuclear Medicine 
Technologist, Radiation Therapist, Scientific Officer, Social Worker, Therapist (Occupational, Physio or Speech), Veterinary 
Scientist, or any other professional calling determined by the Executive Director, Labour Relations, Department of Consumer and 
Employment Protection, shall be entitled to annual salaries as follows: 



2850 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

 

Level Salary Per Annum 
$ 

Arbitrated Safety Net 
Adjustment 

$ 

Total Salary Per Annum 
$ 

    
Level 2/4    
1st year 28306 5635 33941 
2nd year 29748 5635 35383 
3rd year 31346 5635 36981 
4th year 33344 5635 38979 
5th year 36442 5530 41972 
6th year 38461 5426 43887 
Level 5    
1st year 40433 5426 45859 
2nd year 41766 5426 47192 
3rd year 43151 5426 48577 
4th year 44588 5426 50014 
Level 6    
1st year 46899 5426 52325 
2nd year 48470 5426 53896 
3rd year 50096 5426 55522 
4th year 51832 5426 57258 
Level 7    
1st year 54494 5426 59920 
2nd year 56336 5426 61762 
3rd year 58340 5426 63766 
Level 8    
1st year 61597 5426 67023 
2nd year 63930 5426 69356 
3rd year 66823 5426 72249 
Level 9    
1st year 70436 5426 75862 
2nd year 72877 5426 78303 
3rd year 75661 5426 81087 
Class 1 79871 5426 85297 
Class 2 84081 5426 89507 
Class 3 88289 5426 93715 
Class 4 92499 5426 97925 

SCHEDULE F 
CLAUSE 41. – CAMPING ALLOWANCE 

South of 26° South Latitude 

ITEM   RATE PER DAY 
1 Permanent Camp Cook provided by the Department 31.45 
2 Permanent Camp No cook provided by the Department 41.95 
3 Other Camping Cook provided by the Department 52.45 
4 Other Camping No cook provided 62.90 

North of 26° South Latitude 

ITEM   RATE PER DAY 
1 Permanent Camp Cook provided by the Department 37.55 
2 Permanent Camp No cook provided by the Department 48.00 
3 Other Camping Cook provided by the Department 58.50 
4 Other Camping No cook provided 69.00 
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SCHEDULE G 
CLAUSE 42. – DISTRICT ALLOWANCES 

PART I - MAP 
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SCHEDULE G 
CLAUSE 42. – DISTRICT ALLOWANCES 

PART II - ALLOWANCES 

(a) Officers without dependants (subclause 42(3): 

Column 1 
District No. 

Column II 
Standard Rate 

$ p.a. 

Column III 
Exceptions to Standard Rate 

Town or Place 

Column IV 
Rate 
$ p.a. 

6 3,396 Nil Nil 

5 2,779 

Fitzroy Crossing 
Halls Creek 
Turner River Camp 
Nullagine 

3,742 

  
Liveringa (Camballin) 
Marble Bar 
Wittenoom 

3,477 

  Karratha 3,272 
  Port Hedland 3,044 
    
4 1,400 Warburton Mission 3,761 
  Carnarvon 1,318 

3 882 

Meekatharra 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

1,400 

2 633 
Kalgoorlie 
Boulder 

212 

  

Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

836 

1 Nil Nil Nil 

(b) Officers with dependants subclause 42(4): 

Double the appropriate rate as prescribed in (a) above for officers without dependants. 

The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or after July 1, 
2003. 

SCHEDULE H 

MOTOR VEHICLE ALLOWANCE 

AS FROM 18 SEPTEMBER 2003 

Part 1 - Motor Car 

Area Details Rate (cents) per kilometre 
Engine Displacement (in cubic centimetres) 

 Over 2600cc Over 1600cc 
to 2600cc 

1600cc 
and under 

Metropolitan Area    
First 4000 kilometres 149.7 126.6 102.2 
Over 4000 up to 8000 kms 61.7 52.7 44.0 
Over 8000 up to 16000 kms 32.4 28.1 24.6 
Over 16000 kms 34.0 28.8 24.7 
South West Land Division    
First 4000 kilometres 154.3 130.9 106.4 
Over 4000 up to 8000 kms 64.0 54.8 46.0 
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Area Details Rate (cents) per kilometre 
Engine Displacement (in cubic centimetres) 

 Over 2600cc Over 1600cc 
to 2600cc 

1600cc 
and under 

South West Land Division—continued    
Over 8000 up to 16000 kms 33.9 29.4 25.8 
Over 16000 kms 35.2 29.7 25.5 
North of 23.5o South Latitude    
First 4000 kilometres 170.9 145.4 118.9 
Over 4000 up to 8000 kms 70.3 60.2 50.7 
Over 8000 up to 16000 kms 36.7 31.9 28.0 
Over 16000 kilometres 36.3 30.6 26.3 
Rest of State    
First 4000 kilometres 159.2 134.8 109.2 
Over 4000 up to 8000 kms 66.0 56.4 47.2 
Over 8000 up to 16000 kms 34.9 30.2 26.5 
Over 16000 kilometres 35.7 30.1 25.9 

Part 2 - Motor Car 

Area Details Rate (cents) per kilometre 
Engine Displacement (in cubic centimetres) 

 Over 2600cc Over 1600cc 
to 2600cc 

1600cc 
and under 

Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5o South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 
 

Part 3 - Motor Cycle 

Rate – Cents per kilometre 23.9 
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MAPS 
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SCHEDULE I 

CLAUSE 22. - OVERTIME 
PART I - OUT OF HOURS CONTACT 
(Operative from the first pay period on or after 4th March 2004) 

Standby $6.32 per hour 
On Call $3.16 per hour 
Availability $1.58 per hour 

PART II - MEALS 
(Operative from the first pay period commencing on or from 18th September 2003) 

Breakfast $7.90 per meal 
Lunch $9.75 per meal 
Evening Meal $11.70 per meal 
 

SCHEDULE J 
TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 

 COLUMN A COLUMN B COLUMN C 
PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
49(1)(b)(ii)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 52(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
49 (1)(b) (ii)) 

 $ $ $ 
WA - South of 26o    
South Latitude 10.75   
WA - North of 26o    
Latitude 13.65   
Interstate 13.65   
 $ $ $ 
WA - Metropolitan    
Hotel or Motel 179.00 89.50 59.65 
Locality South of 26o    
South Latitude 154.25 77.15 51.40 
Locality North of 26o    
South Latitude    
Broome 237.10 118.55 79.05 
Carnarvon 204.20 102.10 68.05 
Dampier 183.45 91.70 61.15 
Derby 179.65 89.80 59.90 
Exmouth 194.40 97.20 64.80 
Fitzroy Crossing 286.15 143.05 95.40 
Gascoyne Junction 127.15 63.55 42.40 
Halls Creek 237.65 118.80 79.20 
Karratha 297.35 148.65 99.10 
Kununurra 244.45 122.25 81.50 
Marble Bar 177.65 88.80 59.20 
Newman 249.90 124.95 83.30 
Nullagine 150.20 75.10 50.05 
Onslow 178.75 89.40 59.60 
Pannawonica 183.15 91.55 61.05 
Paraburdoo 235.65 117.80 78.55 
Port Hedland 214.65 107.30 71.55 
Roebourne 127.40 63.70 42.45 
Sandfire 174.65 87.30 58.20 
Shark Bay 131.95 65.95 44.00 
Tom Price 210.65 105.30 70.20 
Turkey Creek 141.65 70.80 47.20 
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 COLUMN A COLUMN B COLUMN C 

PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 

49(1)(b)(ii)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 52(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
49 (1)(b) (ii)) 

Wickham 167.75 83.90 55.90 
Wyndham 152.15 76.05 50.70 
Interstate - Capital 
City  

   

Sydney 220.45 110.25 73.50 
Melbourne 226.45 113.25 75.50 
Other Capitals 185.00 92.50 61.60 
Interstate - Other    
than Capital City 154.25 77.15 51.40 
WA - South of 26o 
South Latitude 

73.10   

WA - North of 26o 
South Latitude 

85.25   

Interstate 85.25   

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of 26o South Latitude 
 

 Breakfast 13.30 
 Lunch 13.30 
 Dinner 35.80 
 
(13) WA - North of 26o South Latitude 

 
 Breakfast 14.50 
 Lunch 23.75 
 Dinner 33.40 
 
(14) Interstate 
 Breakfast 14.50 
 Lunch 23.75 
 Dinner 33.40 

DEDUCTION FOR NORMAL LIVING EXPENSES (Transfer Clause 52) 

(15) Each Adult 21.40 
(16) Each Child 3.65 

MIDDAY MEAL  (Travelling Clause 53) 

(17) Rate per meal 5.20 
(18) Maximum reimbursement 

per pay period. 
26.00 

SCHEDULE K. – 
SHIFTWORK ALLOWANCE 

A shift work allowance of $14.74 is payable for each afternoon or night shift of seven and one half (7.5) hours worked. 
The shift work allowance calculation is 12.5% of the daily salary rate for a Level 1, Year 7 officer. 

SCHEDULE L 
OTHER ALLOWANCES 

(1) Diving - (Clause 44) $5.14 per hour or part thereof. 
(2) Flying - (Clause 45) 

(a) Observation and photographic duties in fixed wing aircraft - $9.49 per hour or part thereof. 
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(b) Cloud seeding and fire bombing duties, observation and photographic duties involving operations in which 
fixed wing aircraft are used at heights less than 304 metres or in unpressurised aircraft at heights more than 
3048 metres - $13.01 per hour or part thereof. 

(c) When required to fly in a helicopter on fire bombing duties, observation and photographic duties or stock 
surveillance - $17.98 per hour or part thereof. 

(3) Sea Going Allowances (Clause 51) 
(a) Victualling 

(i) Government Vessel - meals on board not prepared by cook - $24.20 per day. 
(ii) Government Vessel - meals on board are prepared by a cook - $18.21 per day. 
(iii) Non Government Vessel - $22.09 each overnight period. 

(b) Hard Living Allowance - 50 cents per hour or part thereof. 

SCHEDULE M 
TRAVEL CONCESSIONS FOR ANNUAL LEAVE 

 
APPROVED MODE 

TRAVEL 
TRAVEL CONCESSION TRAVELLING TIME 

(A) Air Air fare for the officer and their 
dependants. 

One day each way. 

(B) Road Full motor vehicle allowance rates, but 
reimbursement not to exceed the cost of the 
Officer and dependants, travelling in the 
motor vehicle. 

North of 20o South - Latitude- two and one half days 
each way.  Remainder - two days each way. 

(C) Air & Road Full motor vehicle allowance rates for car 
trip, but re- imbursement not to exceed the 
cost of the return air fare for the officer. Air 
fares for dependants. 

North of 20o South - Latitude- two and one half days 
each way.  Remainder - two days each way. 

SCHEDULE N 
NAMED UNION PARTY 

The Civil Service Association of Western Australia Incorporated. 

SCHEDULE O 
ANNUAL INTERSTATE ALLOWANCE RATES 

(Operative from the first pay period commencing on or from 18th September 2003) 

 Single With Dependents 
 $ $ 
Adelaide 2,258 3,076 
Brisbane 2,414 3,220 
Melbourne 2,535 3,748 
Sydney 3,892 4,649 

SCHEDULE P 
EXPIRED GENERAL AGREEMENT SALARIES 

SALARIES 

Classification Level 

Annual Salary 
at 

1-Jan-03 
(Not to be subject to arbitrated safety net adjustments) 

Level 1  
Under 17 yrs $14,284 
17 yrs $16,693 
18 yrs $19,472 
19 yrs $22,539 
20 yrs $25,311 
1.1 $27,805 
1.2 $28,661 
1.3 $29,516 
1.4 $30,366 
1.5 $31,222 
1.6 $32,077 
1.7 $33,061 
1.8 $33,741 
1.9 $34,748 
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Classification Level 

Annual Salary 
at 

1-Jan-03 
(Not to be subject to arbitrated safety net adjustments) 

LEVEL 2.1 $35,952 
2.2 $36,876 
2.3 $37,847 
2.4 $38,873 
2.5 $39,946 
LEVEL 3.1 $41,421 
3.2 $42,571 
3.3 $43,756 
3.4 $44,972 
LEVEL 4.1 $46,641 
4.2 $47,948 
4.3 $49,293 
LEVEL 5.1 $51,884 
5.2 $53,635 
5.3 $55,454 
5.4 $57,342 
LEVEL 6.1 $60,378 
6.2 $62,442 
6.3 $64,578 
6.4 $66,859 
LEVEL 7.1 $70,356 
7.2 $72,776 
7.3 $75,408 
LEVEL 8.1 $79,687 
8.2 $82,752 
8.3 $86,553 
LEVEL 9.1 $91,299 
9.2 $94,506 
9.3 $98,163 
CLASS 1 $103,694 
CLASS 2 $109,225 
CLASS 3 $114,753 
CLASS 4 $120,284 

SALARIES – SPECIFIED CALLINGS 

Classification Level Annual Salary 
at 

1-Jan-03 
(not to be subject to arbitrated safety net adjustments) 

LEVEL 2/4  
1st year $35,952 
2nd year $37,847 
3rd year $39,946 
4th year $42,571 
5th year $46,641 
6th year $49,293 
LEVEL 5.1 $51,884 
5.2 $53,635 
5.3 $55,454 
5.4 $57,342 
LEVEL 6.1 $60,378 
6.2 $62,442 
6.3 $64,578 
6.4 $66,859 
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Classification Level Annual Salary 

at 
1-Jan-03 

(not to be subject to arbitrated safety net adjustments) 
LEVEL 7.1 $70,356 
7.2 $72,776 
7.3 $75,408 
LEVEL 8.1 $79,687 
8.2 $82,752 
8.3 $86,553 
LEVEL 9.1 $91,299 
9.2 $94,506 
9.3 $98,163 
CLASS 1 $103,694 
CLASS 2 $109,225 
CLASS 3 $114,753 
CLASS 4 $120,284 

 

AWARDS/AGREEMENTS—Variation of— 
2004 WAIRC 12329 

BURSWOOD HOTEL (MAINTENANCE EMPLOYEES') AWARD, 1990 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA 
BRANCH 

APPLICANT 
 -v- 
 BURSWOOD PTY LTD AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE OF ORDER THURSDAY, 12 AUGUST 2004 
FILE NO/S APPLICATION 825 OF 2004 
CITATION NO. 2004 WAIRC 12329 
 
 
Result Award Varied 
 
 

Order 
HAVING heard Mr J Murie on behalf of the applicant and Ms C Taylor Tobin as agent on behalf of Burswood Pty Ltd, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Burswood Hotel (Maintenance Employees’) Award 1990 (No A6 of 1989 (R)) be varied in accordance with 
the following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on 
or after 12 August 2004. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 12. - Overtime:  Delete paragraph (f) of subclause (3) of this Clause and insert the following in lieu thereof: 

(f) An employee required to work overtime for more than two hours shall be supplied with a meal by the Company 
or if no meal is supplied be paid $8.75 for a meal, and if owing to the amount of overtime worked, a second 
subsequent meal is required they shall be supplied with each such meal by the Company or be paid $5.95 for 
each meal so required. 

2. Clause 14. – Wage Rates:  Delete this Clause and insert the following in lieu thereof: 
(1) (a) The adult weekly wage rates payable to employees covered by this award shall be as follows: 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2861 
 

 
Classification Rate Per Week 

$ 
A.S.N.A. 
$ 

Total Rate Per Week 
$ 

Electrical Fitter 485.40 142.00 627.40 
Electrical Mechanic 485.40 142.00 627.40 
Refrigeration Fitter 485.40 142.00 627.40 
Building Tradesperson 485.40 142.00 627.40 
General Trades Assistant 420.70 144.00 564.70 

(b) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under 
the Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received 
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is 
contrary to the terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

(2) Nominee 
A Licensed Electrical Mechanic or Fitter who acts as nominee for an Electrical Contractor shall be paid an allowance of 
$51.50 per week. 

(3) In addition to the weekly wage rate provided by subclause (1) of this clause an adult employee shall be paid: 

  $ 
(a) After the completion of one year's continuous service 15.30 
(b) After the completion of two years’ service 30.90 
Such payment shall be deemed part of the weekly wage rate for all purposes of the Award. 

(4) In addition to the weekly wage rate provided by subclause (1) of this Clause a leading hand shall be paid: 
  $ 
(a) If placed in charge of not less than three and not more than ten other employees 21.40 
(b) If placed in charge of more than ten and not more than 20 other employees 32.80 
(c) If placed in charge of more than 20 other employees 42.30 

(5) Apprentices shall be paid the following percentage of the appropriate Tradespersons wage rate in subclause (1) of this 
clause: 

FIVE YEAR TERM - % 
First Year 40 
Second Year 48 
Third Year 55 
Fourth Year 75 
Fifth Year 88 
FOUR YEAR TERM -  
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 
THREE AND A HALF YEAR TERM -  
First Six Months 42 
Next Year 55 
Next Year 75 
Final Year 88 
THREE YEAR TERM -  
First Year 55 
Second Year 75 
Third Year 88 

(6) Casual employees shall be paid 20 percent of the ordinary rate in addition to the ordinary rate for the calling in which they 
are employed. 

(7) An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a "C" Standard 
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the Company to perform first aid duties, 
shall be paid $8.30 per week in addition to their ordinary rate. 

(8) An employee who holds, and in the course of their employment is required to use, a current "A" Grade or "B" Grade, or 
"L" Grade or "R" Grade license issued pursuant to the relevant regulation in force on the 28th day of February 1978 under 
the Electricity Act 1945 shall be paid an allowance of $17.10 per week. 

(9) An employee, who is in possession of, and is requested by the Company to use, a plumber's license issued by the 
Metropolitan Water Supply, Sewerage and Drainage Board, shall, in each week so requested, be paid an allowance of 
$31.60 per week. 
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(10) A plumber holding registration in accordance with the Metropolitan Water Supply, Sewerage and Drainage Act shall be 
paid $21.80 per week in addition to their ordinary rate. 

(11) Structural Efficiency 

(a) Arising out of the decision of 8 September 1989 in the State Wage Case and in consideration of the wage 
increases resulting from the first structural efficiency adjustment in Application No. A6 of 1989, employees are 
to perform a wider range of duties including work which is incidental or peripheral to their main tasks or 
functions and not designed to promoted deskilling within the employee's classification structure. 

(b) The parties to the award are committed to implementing a new wage and classification structure.  In making this 
commitment the parties: 

(i) Shall determine the appropriate range of skills applicable to each classification contained in Clause 
14. - Wage Rates of this award. 

(ii) Accept in principle that the descriptions of job functions within a new structure will be more broadly 
based and generic in nature. 

(iii) Intend to substitute the existing provisions of Clause 14. - Wage Rates with a new wage and 
classification structure and to make any consequential amendments not later than 30 September 1991, 
or earlier if agreed between the parties and approved by the W.A. Industrial Relations Commission. 

(iv) Undertake that upon variation of the award to implement a new wage and classification structure, 
employees may undertake training for a wider range of duties and/or access to higher levels in 
accordance with the definitions and training standards laid down in the award variation relating to a 
new classification structure; 

(v) Will co-operate in the transition from the existing classification structure to the proposed new 
structure to ensure that the transition takes place in an orderly manner without creating false 
expectations or disputation. 

(vi) Will create a genuine career path for employees which allows advancement based on industry 
accreditation and access to training. 

(vii) Will take into account in the development of the new classification structure national relativities and 
established skill levels relevant to the existing classification in the award. 

(c) In the event that there is a claim for reclassification by an existing employee to a higher level under any new 
structure on the ground that the employee possesses the agreed equivalent skill and knowledge gained through 
on-the-job experience or on any other ground, the following principles apply: 

(i) The parties agree that the existing award disputes avoidance procedure shall be followed. 

(ii) Agreed competency standards shall be established by the parties in conjunction with TAFE and the 
SESDA, (when operative) or any other agreed Authority for all levels in any new classification 
structure before any claims for reclassification are processed. 

(iii) An agreed authority (such as TAFE or SESDA) or agreed accreditation authority (when operative) 
shall test the validity of an employee's claim for reclassification. 

(iv) Reclassification to any higher level shall be contingent upon such additional work being available and 
required to be performed by the Company. 

(d) The parties are committed to modernising the terms of the award with an endeavour to finalise this matter by 30 
September 1991. 

(12) Award Modernisation 

(a) In accordance with paragraph (d) of subclause (11) hereof, the parties are committed to modernising the terms 
of the award. 

(b) The parties will discuss all matters raised which may lead to increased flexibility and the removal of obsolete 
conditions to better reflect the realities of modern industry practices and assist the restructuring process.  Any 
such discussion with the Unions shall be on the premise that: - 

(i) The majority of employees affected by the change at the enterprise must genuinely agree; 

(ii) No employee shall lose income as a result of the change; 

(iii) The Union must be a party to the Agreement particularly where enterprise level discussions are 
considering matters requiring variation to the award; and 

(iv) Agreements shall be ratified by the W.A. Industrial Relations Commission. 

(c) Should an agreement be reached pursuant to subclause (b) hereof and that agreement required variation of the 
award, the parties shall support such award variation. 

(d) There shall not be limitations on any award matter being raised for discussion. 

(e) The parties agree that working parties will continue to meet with the aim of modernising the award. 
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2004 WAIRC 12330 
BURSWOOD ISLAND RESORT (MAINTENANCE EMPLOYEES') AWARD NO A22 OF 1986 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA 
BRANCH 

APPLICANT 
 -v- 
 BURSWOOD RESORT (MANAGEMENT) LTD AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE OF ORDER THURSDAY, 12 AUGUST 2004 
FILE NO/S APPLICATION 826 OF 2004 
CITATION NO. 2004 WAIRC 12330 
 
 
Result Award Varied 
 
 

Order 
HAVING heard Mr J Murie on behalf of the applicant and Ms C Taylor Tobin as agent on behalf of Burswood Pty Ltd, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Burswood Island Resort (Maintenance Employees’) Award No A22 of 1986 be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after 12 August 2004. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 11. - Overtime:  Delete paragraph (f) of subclause (3) of this Clause and insert the following in lieu thereof: 

(f) An employee required to work overtime for more than two hours shall be supplied with a meal by the Company 
or if no meal is supplied be paid $8.90 for a meal and, if owing to the amount of overtime worked, a second 
subsequent meal is required they shall be supplied with each such meal by the Company or be paid $6.05 for 
each meal so required. 

2. Clause 13. – Wage Rates:  Delete this Clause and insert the following in lieu thereof: 
(1) (a) The adult weekly wage rates payable to employees covered by this award shall be as follows: 

Classification Rate Per Week 
$ 

Arbitrated Safety 
Net Adjustments  
$ 

Total Rate Per 
Week 
$ 

Video Department    
Electronic Serviceperson (Grade I) 485.30 142.00 627.30 
Electronic Serviceperson (Grade II) 513.40 142.00 655.40 
Electronic Serviceperson (Grade III) 541.90 142.00 683.90 
Engineering Department:    
Tradesperson 485.30 142.00 627.30 
Plant Attendant 485.30 142.00 627.30 
General Trades Assistant 420.70 144.00 564.70 

(b) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under 
the Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received 
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is 
contrary to the terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

(2) In addition to the weekly wage rate provided by subclause (1) hereof an adult employee shall be paid: 

  Per Week 
  $ 
(a) After the completion of one year's continuous service 15.30 
(b) After the completion of two years' continuous service 30.90 

Such payments shall be deemed part of the weekly wage rate for all purposes of the award. 
(3) Leading Hand:  In addition to the appropriate total wage prescribed in this Clause a Leading Hand shall be paid: 
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  $ 
(a) If placed in charge of not less than three and not more than ten other employees 21.40 
(b) If placed in charge of more than ten and not more than twenty other employees 32.80 
(c) If placed in charge of more than twenty other employees 42.30 

(4) A casual employee shall be paid 20 per cent of the ordinary rate in addition to the ordinary rate for the calling in which 
they are employed. 

(5) Nominee 
A licensed electrical mechanic or fitter who acts as nominee for the Company shall be paid an allowance of $51.50 per 
week. 

(6) An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a "C" Standard 
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the Company to perform first aid duties, 
shall be paid $8.00 per week in addition to their ordinary rate. 

(7) An employee who holds, and in the course of their employment is required to use, a current "A" Grade or "B" Grade 
licence issued pursuant to the relevant regulation in force on the 28th day of February, 1978 under the Electricity Act 
1945 shall be paid an allowance of $17.10 per week. 

(8) An employee who is in possession of, and is requested by the Company to use, a plumber's licence issued by the 
Metropolitan Water Supply, Sewerage and Drainage Board, shall, in each week so requested, be paid an allowance of 
$29.60 per week. 

(9) A plumber holding registration in accordance with the Metropolitan Water Supply, Sewerage and Drainage Act shall be 
paid $12.30 per week in addition to their ordinary rate. 

(10) Structural Efficiency: 
(a) Arising out of the decision of 8 September 1989 in the State Wage Case and in consideration of the wage 

increases resulting from the first structural efficiency adjustment in Application No. 1730 of 1989, employees 
are to perform a wider range of duties including work which is incidental or peripheral to their main tasks or 
functions and not designed to promote deskilling within the employee's classification structure. 

(b) The parties to the Award are committed to implementing a new wage and classification structure.  In making 
this commitment the parties - 
(i) Shall determine the appropriate range of skills applicable to each classification contained in Clause 

13. - Wage Rates, of this Award; 
(ii) Accept in principle that the descriptions of job functions within a new structure will be more broadly 

based and generic in nature; 
(iii) Intend to substitute the existing provisions of Clause 13. - Wage Rates, of this award, with a new 

wage and classification structure and to make any consequential amendments not later than 21 May 
1991, or earlier if agreed between the parties and approved by the Western Australian Industrial 
Relations Commission; 

(iv) Undertake that upon variation of the Award to implement a new wage and classification structure, 
employees may undertake training for a wider range of duties and/or access to higher levels in 
accordance with the definitions and training standards laid down in the award variation relating to a 
new classification structure; 

(v) Will co-operate in the transition from the existing classification structure to the proposed new 
structure to ensure that the transition takes place in an orderly manner without creating false 
expectations or disputation. 

(vi) Will create a genuine career path for employees which allows advancement based on industry 
accreditation and access to training. 

(vii) Will take into account in the development of the new classification structure national relativities and 
established skill levels relevant to the existing classifications in the Award. 

(c) In the event that there is a claim for reclassification by an existing employee to a higher level under any new 
structure on the ground that the employee possesses the agreed equivalent skill and knowledge gained through 
on-the-job experience or on any other ground the following principles apply: 
(i) The parties agree that the existing award disputes avoidance procedure shall be followed; 
(ii) Agreed competency standards shall be established by the parties in conjunction with TAFE and the 

SESDA (when operative) or any other agreed authority for all levels in any new classification 
structure before any claims for reclassification are processed. 

(iii) An agreed authority (such as TAFE or SESDA) or agreed accreditation authority (when operative) 
shall test the validity of an employee's claim for reclassification. 

(iv) Reclassification to any higher level shall be contingent upon such additional work being available and 
required to be performed by the Company. 

(d) The parties are committed to modernising the terms of the Award with an endeavour to finalise this matter by 
21 May 1991. 

(11) Award Modernisation: 
(a) In accordance with paragraph (d) of subclause (10) hereof, the parties are committed to modernising the terms 

of the Award. 
(b) The parties will discuss all matters raised which may lead to increased flexibility and the removal of obsolete 

conditions to better reflect the realities of modern industry practices and assist the restructuring process.  Any 
such discussion with the Unions shall be on the premise that - 
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(i) The majority of employees affected by the change at the enterprise must genuinely agree; 
(ii) No employee shall lose income as a result of the change; 
(iii) The Unions must be party to the agreement, particularly where enterprise level discussions are 

considering matters requiring variation to the Award; 
(iv) Agreements will be ratified by the Western Australian Industrial Relations Commission; 
(v) The disputes procedure prescribed in Clause 22. - Resolution of Disputes, of this award, shall apply if 

agreement cannot be reached in the implementation process of a particular issue. 
(c) Should an agreement be reached pursuant to paragraph (b) hereof and that agreement requires variation to the 

Award, the parties shall support such award variation. 
(d) There shall not be limitations on any Award matter being raised for discussion. 
(e) The parties agree that working parties will continue to meet with the aim of modernising the Award. 

 

AWARDS/AGREEMENTS—Application for variation of— 
No variation resulting— 

2004 WAIRC 12393 
DECKHANDS (PASSENGER FERRIES, LAUNCHES AND BARGES) AWARD 

NO. 15 OF 1972 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES VYSCOT PTY LTD TRADING AS CAPTAIN COOK CRUISES, HFF PTY LTD TRADING AS 
HILLARYS FAST FERRIES, ROTTNEST EXPRESS PTY LTD 

APPLICANTS 
-v- 
SEAMEN'S UNION OF AUSTRALIA, WEST AUSTRALIAN BRANCH, MV PERTH CRUISES 
AND GOLDEN SUN CRUISES AND CATERING, MV PERTH CRUISES AND GOLDEN SUN 
CRUISES AND CATERING 

RESPONDENTS 
CORAM SENIOR COMMISSIONER A R BEECH 
DATE TUESDAY, 17 AUGUST 2004 
FILE NO. APPL 1961 OF 2002 
CITATION NO. 2004 WAIRC 12393 
 
 
Result Application discontinued 
Representation 
Applicants Mr L. Joyce (as agent) for Vyscot Pty Ltd trading as Captain Cook Cruises, HFF Pty Ltd trading as 

Hillarys Fast Ferries and Rottnest Island Express  
Respondents Mr K. McCorriston for the Seamen’s Union of Australia, West Australian Branch  
 Mr P. Clem for MV Perth Cruises   
 Mr W. Edgar for Golden Sun Cruises and Catering 

 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to section 40 of the Industrial Relations Act 1979; 

AND WHEREAS after conference proceedings the application was adjourned to allow the parties to confer privately with a view to 
reaching an industrial agreement on the subject matter of the application; 

AND WHEREAS the applicants subsequently filed a Notice of Discontinuance in the Commission; 

AND HAVING HEARD Mr L. Joyce on behalf of Vyscot Pty Ltd trading as Captain Cook Cruises, HFF Pty Ltd trading as 
Hillarys Fast Ferries and Rottnest Express Pty Ltd, Mr K. McCorriston on behalf of the Seamen’s Union of Australia, West 
Australian Branch, Mr P. Clem on behalf of MV Perth Cruises and Mr W. Edgar on behalf of Golden Sun Cruises and Catering; 

NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Senior Commissioner. 
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CANCELLATIONS OF AWARDS/AGREEMENTS/ 
RESPONDENTS— 

2003 WAIRC 09369 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

 -v- 
 SANWELL PTY LTD (ABN 48 009 301 562) 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 30 JUNE 2003 
FILE NO/S AG 70 OF 2003 
CITATION NO. 2003 WAIRC 09369 
 
 
Result Agreement cancelled 
Representation 
Applicant Mr T Dixon (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 

HAVING HEARD from Mr Dixon on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Sanwell /BLPPU and the CMETU Collective Agreement 2000, AG 83 of 2000 be and is hereby cancelled.  
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

NOTICES—Award/Agreement matters— 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. A 9 of 2004 

APPLICATION FOR REGISTRATION OF AN AWARD ENTITLED  
“KEMERTON SILICA SAND REDUNDANCY AWARD 2004” 

NOTICE is given that an application has been made to the Commission by the CONSTRUCTION, FORESTRY, 
MINING AND ENERGY UNION OF WORKERS under the Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award which relate to area of operation or scope are published hereunder. 

2. – SCOPE AND AREA OF OPERATION 

This award shall apply only to Kemerton Silica Sand Pty Ltd (“the employer”) in respect of its employees (“the 
employees”) engaged on the work of control room operator, mobile plant operator and dredge operator.  It shall apply 
throughout the State of Western Australia. 

6. – PARTIES BOUND 

The parties to this award are the employer and The Construction, Forestry, Mining & Energy Union of Workers. 

A copy of the proposed Award may be inspected at my office at 111 St. Georges Terrace, Perth. 
J. SPURLING, 

 Registrar. 
22 September 2004 
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PUBLIC SERVICE ARBITRATOR—Matters dealt with— 
2004 WAIRC 12373 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH 

APPLICANT 
 -v- 
 THE MINISTER FOR HEALTH & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 17 AUGUST 2004 
FILE NO PSAC 24 OF 2004 
CITATION NO. 2004 WAIRC 12373 
 
 
Catchwords Industrial law – Application to invoke the jurisdiction of the Public Service Arbitrator – Respondents 

submit that Arbitrator should exercise its discretion to dismiss or refrain from further hearing the 
application – Arbitrator not persuaded that subject matter of application is beyond the jurisdiction of 
the Arbitrator – Discretion exercised to refrain from further hearing or determining the application – 
Order issued – Industrial Relations Act 1979 (WA) s 44, s 80C, s 80E, s 27(1)(a), meaning of 
“government officer”; Public Sector Management Act 1994 (WA) s 97(1)(a); Workplace Relations Act 
1996 (Cth) s 152(1), s 170LZ(1), s 89A 

Result Order issued 
Representation 
Applicant Ms B Burke and with her Ms C Nobbs 
Respondents Mr R Andretich of counsel 
Intervenor  Mr C Panizza on behalf of the Health Services Union of Western Australia (Union of Workers) 
 
 

Reasons for Decision 
1 The substantive application in this matter is one brought by the applicant against the respondents pursuant to s 44 of the 

Industrial Relations Act 1979 (“the Act”) to invoke the jurisdiction of the Public Service Arbitrator (“the Arbitrator”).   The 
matter relates to a dispute concerning the creation by the respondents of a new non nursing management position as “Health 
Service Manager” within the South West area health services of the State.  The applicant seeks a number of orders from the 
Arbitrator, including that the restructuring process be ceased in the interim, so a number of the applicant's concerns can be 
dealt with including a requirement that the occupant of any new position be a person capable of registration with the Nurses 
Board of Western Australia. 

2 The respondents have raised as a preliminary issue, the jurisdiction of the Arbitrator to entertain the applicant's claim. The 
jurisdictional issues raised include: 

(a) that nurses, in particular Senior Registered Nurses occupying positions such as Directors of Nursing, are not 
“government officers” as defined in s 80C(1) of the Act; 

(b) that the subject matter of the present application is covered by a public sector standard under the Public Sector 
Management Act 1994 (“the PSM Act”) and therefore under s 80E(7) of the Act is beyond the Arbitrator's 
jurisdiction; and 

(c) that nursing positions the subject of the present claim have their terms and conditions of employment regulated by 
Commonwealth industrial instruments which cover the field or are inconsistent with the exercise of the 
Arbitrator's jurisdiction. 

3 There was a further general submission put by the respondents, that irrespective of these jurisdictional issues, the Arbitrator 
should exercise its discretion pursuant to s 27(1)(a) of the Act, to either dismiss or refrain from further hearing the application 
by reason of the long standing existence of Commonwealth industrial coverage for the relevant employees. 

4 The Arbitrator must be satisfied that any claim before it is properly within jurisdiction, before it further endeavours to resolve 
a dispute by conciliation and arbitration.  Thus, the present issues have been heard by the Commission as presently constituted 
as a preliminary issue. 

5 At the outset of the hearing of the preliminary issues, the Health Services Union of Western Australia (Union of Workers) 
(“the HSU”), by application filed 29 June 2004, sought and was granted leave to intervene in these proceedings.  The HSU 
submissions were limited to the issue of whether or not the subject matter of the present claim was a matter involving a public 
sector standard under the PSM Act.  No other submissions were put in relation to other issues arising. 

6 Both the applicant and the respondents filed written outlines of submissions and developed those submissions in oral argument 
before the Arbitrator.  I have carefully considered those submissions.  I now turn to consider the issues of jurisdiction raised, 
before dealing with the question of discretion. 

Jurisdiction 
Government Officer 
7 For the purposes of dealing with this issue, and the others in relation to jurisdiction, I set out the relevant provisions of Part 

IIA, Division 2 of the Act, in relation to the jurisdiction and powers of the Arbitrator. 
8 Section 80E relevantly provides: 

“(1) Subject to Division 3 of Part II and subsections (6) and (7), an Arbitrator has exclusive jurisdiction to enquire 
into and deal with any industrial matter relating to a Government officer, a group of Government officers or 
Government officers generally. 
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(2) Without limiting the generality of subsection (1) the jurisdiction conferred by that subsection includes jurisdiction to 
deal with —  

(a) a claim in respect of the salary, range of salary or title allocated to the office occupied by a 
Government officer and, where a range of salary was allocated to the office occupied by him, in 
respect of the particular salary within that range of salary allocated to him; and 

(b) a claim in respect of a decision of an employer to downgrade any office that is vacant… 
(5) Nothing in subsection (1) or (2) shall affect or interfere with the exercise by an employer in relation to any 

Government officer, or office under his administration, of any power in relation to any matter within the jurisdiction of 
an Arbitrator, but any act, matter or thing done by an employer in relation to any such matter is liable to be reviewed, 
nullified, modified or varied by an Arbitrator in the course of the exercise by him of his jurisdiction in respect of that 
matter under this Division… 

(7) Notwithstanding subsections (1) and (6), an Arbitrator does not have jurisdiction to enquire into or deal with, or refer 
to the Commission in Court Session or the Full Bench, any matter in respect of which a procedure referred to in 
section 97(1)(a) of the Public Sector Management Act 1994 is, or may be, prescribed under that Act.” 

9 Furthermore, relevantly for present purposes, s 80C, dealing with the definition of “Government officer” is as follows: 
“Government officer” means —  

(a) every public service officer; 
(aa) each member of the Governor’s Establishment within the meaning of the Governor’s 

Establishment Act 1992; 
(ab) each member of a department of the staff of Parliament referred to in, and each electorate officer 

within the meaning of, the Parliamentary and Electorate Staff (Employment) Act 1992; 
(b) every other person employed on the salaried staff of a public authority; and 
(c) any person not referred to in paragraph (a) or (b) who would have been a Government officer within the 

meaning of section 96 of this Act as enacted before the coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) Act (No. 2) 1984 1, 

but does not include —  
(d) any teacher; 
(e) any railway officer as defined in section 80M; or 
(f) any member of the academic staff of a post-secondary education institution;” 

10 From the terms of the definition of “government officer”, relevantly (b), the requisite criteria are that the person concerned be 
“employed on the salaried staff of a public authority”.  No issue is taken in these proceedings that the relevant persons 
concerned are “employees” for the purposes of the Act, and that they are employed by a “public authority” for the purposes of 
this definition.  The critical issue to be determined, is whether the relevant employees are “on the salaried staff” of the relevant 
health services organisation. 

11 It was common ground between the parties, that the employment conditions of nurses employed by the respondents in the 
South West of the State, are governed by Commonwealth instruments made by the Australian Industrial Relations Commission 
(“the AIRC”) which include the Nurses (WA - ANF Public Sector) Award 2002 (“the Award”) and the Nurses (WA 
Government Health Services) Agreement 2001 (“the Agreement”).  No industrial instruments made by this Commission, 
appear to have any present application to the terms and conditions of employment of nurses in this State.   

12 Clause 4 - Coverage and Parties Bound of the Award and cl 3 - Scope and Parties Bound of the Agreement, deal with the 
scope and application of both instruments.   They appear to generally apply to those employed nurses, members of or eligible 
to be members of the applicant.  Whilst I pause to observe that the terms of Appendix 1 - Wage Schedule of the Agreement, 
would appear to contain a somewhat different classification structure to the Award, as the parties argued the present issues on 
the foundation that both the Award and Agreement have application to the relevant employees I proceed on that assumption 
for present purposes, without any necessity to determine that issue at this stage. 

13 The relevant classifications for present purposes are those occupying positions of Senior Registered Nurse Levels 7 - 10.  
Clause 10 - Wages and Allowances sets out various definitions and rates of pay for nurses covered by the Award.  The 
definitions of Senior Registered Nurse Levels 7 - 10 contemplate that occupants of these positions will generally work in 
positions including “Directors of Nursing” or “Health Service Managers”.  Clause 10.1.15 – Definitions of the Award, 
provides a definition of “Executive” as follows: 

“Executive” means the executive management team of a hospital or health care facility, district or region.  This 
may include a Chief Executive Officer or General Manager, Director of Nursing, Director of Finance, Director 
of Medical Services and is generally made up of those senior positions directly reporting to the Chief Executive 
Officer.” 

14 Furthermore, cl 10.2 - Wages of the Award relevantly provides as follows: 
10.2 Wages 

The following will be the weekly rates of wages payable to employees covered by this award:…  (My emphasis) 
15 Thereafter, in cl’s 10.2.2, 10.2.3 and 10.2.4 there are set out various rates of pay for levels of nurses expressed as “base rates 

per week” and as “total rates per week”.  Separately however, are set out in cl 10.2.5 rates for Senior Registered Nurses as 
follows: 

10.2.5 Senior Registered Nurses working for the employers in Schedule 3 

Total rate per year $  
A B C 

 1 April 2002 2 May 2002 2 May 2003 
Senior Registered Nurse Level 1 $56,500 $59,043 $61,404 
Senior Registered Nurse Level 2 $58,300 $60,924 $63,360 
Senior Registered Nurse Level 3 $60,100 $62,805 $65,317 
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Total rate per year $  

A B C 
 1 April 2002 2 May 2002  2 May 2003 
Senior Registered Nurse Level 4 $62,100 $64,895 $67,490 
Senior Registered Nurse Level 5 $64,100 $66,985 $69,664 
Senior Registered Nurse Level 6 $68,100 $71,165 $74,012 
Senior Registered Nurse Level 7 $72,600 $75,867 $78,902 
Senior Registered Nurse Level 8 $77,100 $80,570 $83,792 
Senior Registered Nurse Level 9 $81,600 $85,272 $88,683 
Senior Registered Nurse Level 10 $86,100 $89,975 $93,573 

16 It seems from the terms of Schedule 3 to the Award, that it would cover the operations of the respondents.   
17 The terms of Appendix 1 - Wages Schedule of the Agreement, has set out various classifications of nurses, excluding it seems, 

those applicable to Senior Registered Nurses as is expressed in the Award.  It would appear that the terms of Appendix 1 of the 
Agreement, contain rates expressed as “weekly wages”.  This appendix is also to be read with cl 8 - Wages of the Agreement. 

18 It is also to be noted that by the terms of cl 10.8 and cl 23 - Overtime of the Award, overtime payments appear not to be made 
to Senior Registered Nurses Levels 5 - 10. 

19 Whether or not a person is paid a “salary” or a “wage” is a matter of fact.  Importantly for present purposes, the meaning of 
“salary” under s 80C(1) of the Act as a matter of interpretation, will involve the ordinary meaning of the words used in the 
statute: Thacher and Sons Ltd v London Society of Compositors [1913] AC 107.  Dictionaries define “salary” in various ways 
as follows.  The Shorter Oxford English Dictionary defines “salary” as “1.  Fixed payment made periodically to a person as 
compensation for regular work; now usu. for non-manual or non-mechanical work (as op to wages).  2. Remuneration for 
services rendered;...” The Macquarie Dictionary defines “salary” as “A fixed periodical payment, usually monthly, paid to a 
person for regular work or services, especially work other than that of a manual, mechanical or menial kind.”  

20 The issue of whether a payment was a “fixed periodical payment” and therefore a salary was the subject of consideration by 
the Industrial Appeal Court in The Totalisator Agency Board v Edith Fisher (1997) 77 WAIG 1889.  In that case, after 
considering various dictionary definitions and judicial pronouncements on the meaning of “salary”, “wage” and “income”, the 
Court came to the conclusion that a person receiving payment by way of a commission payment, was not employed “on the 
salaried staff of a public authority” for the purposes of s 80C(1) of the Act.  In that case, the payment lacked the essential 
ingredient of a fixed periodical or regular payment. (See also: Commonwealth Commissioner of Taxation v J Walter Thompson 
(Australia) Pty Ltd (1944) 69 CLR 227; Mutual Acceptance Co Ltd v The Commonwealth Commissioner of Taxation (1944) 
69 CLR 389; Re Shine; Ex parte Shine [ 1892] 1 QB 522; Commissioner for Government Transport v Kesby (1972) 127 CLR 
375; Commissioner of Superannuation v Carpenter ( 1983) 77 FLR 224). 

21 Whilst the submissions of the respondents may have an initial attraction on this issue, a closer examination of the Award in my 
opinion leads to the conclusion that Senior Registered Nurses are “salaried employees”. Whilst the introductory paragraph of 
cl 10.2 of the Award refers to “weekly rates of wages” payable to employees, it seems plain that by cl 10.2.5, the remuneration 
of Senior Registered Nurses is dealt with in a different manner and is prescribed as a “total rate per annum” and is not 
expressed as a weekly rate of wage.  Salaries are then set out in the clause.  Moreover, from the definition of “Executive” in 
the Award, set out above, it is contemplated that positions including Director of Nursing, are those regarded as a part of “the 
executive management team” of a hospital or health care facility, district or region.  The various positions described in that 
definition, as set out above, are broadly described as being “senior positions directly reporting to the Chief Executive Officer.”   

22 Furthermore, as I have already observed, from a consideration of other provisions of the Award, in particular the apparent non-
application of overtime to these positions, interpreting the Award provisions as a whole and in context, I am of the opinion that 
Senior Registered Nurses, including those who occupy Levels 7 - 10 within that grouping, are paid a “salary” and are 
“employed on the salaried staff of a public authority” for the purposes of s 80C(1) of the Act.   

23 Whilst I do not place much weight upon it, annexed to the written submissions of the applicant, was a document as Attachment 
1, being an “Operational Circular” from the Department of Health. This sets out new rates of “salary” for nurses, including 
Senior Registered Nurses, on and from 1 May 2004.  Whilst I say nothing about classifications other than those with which the 
Arbitrator is presently concerned, in my opinion, taking the industrial instruments and to a lesser extent the actual method of 
payment adopted by the respondent, I reject the respondents’ submissions that the relevant classifications for present purposes 
are not within the jurisdiction of the Arbitrator on this basis. 

Public Sector Standard  
24 This issue turns on whether, by reason of s 80E(7) of the Act, the jurisdiction of the Arbitrator is ousted because of the 

existence of a public sector standard concerning recruitment, selection and appointment in the public sector.  A standard 
dealing with this issue was made pursuant to ss 21(1) and 21(2) of the PSM Act and was published in the Western Australian 
Government Gazette 20 April 2001 No 83 at 2189.  This standard provides as follows: 

“RECRUITMENT, SELECTION AND APPOINTMENT STANDARD 
Outcome 
The most suitable and available people are selected and appointed. 
The Standard 
The minimum standard of merit, equity and probity is met for recruitment, selection and appointment if: 
• A proper assessment matches a candidate’s skills, knowledge and abilities with the work-related requirements of 

the job and the outcomes sought by the public sector body, which may include diversity. 
• The process is open, competitive and free of bias, unlawful discrimination, nepotism or patronage. 
• Decisions are transparent and capable of review.” 
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25 The respondents submitted that the matter in issue in these proceedings, involving as it does relevant criteria for appointment 
to the new positions proposed, constitutes a matter dealt with by the standard and therefore, by s 80E(7) of the Act, the 
Arbitrator has no jurisdiction. 

26 Whether s 80E(7) operates to oust the jurisdiction of an Arbitrator, by reason of the existence of a relevant public sector 
standard, does not, of itself, depend upon the mere existence of such a standard.  It is clear that s 80E(7) speaks of the 
existence or possible existence, of a “procedure “ prescribed by s 97(1)(a) of the PSM Act.  Relevantly, s 97(1) of the PSM Act 
provides: 

“97. Functions of Commissioner concerning relief in respect of breach of public sector standards  

(1) The functions of the Commissioner under this Part are —  
(a) to make recommendations to the Minister on the making, amendment or repeal of regulations 

prescribing procedures, whether by way of appeal, review, conciliation, arbitration, mediation or 
otherwise, for employees and other persons to obtain relief in respect of the breaching of public sector 
standards;” 

27 It seems that the concern of s 97(1)(a) of the PSM Act, is not with the mere existence of a public sector standard, but whether 
there is an allegation of a breach of a public sector standard, that may invoke a procedure of the kind prescribed by s 97(1)(a) 
of the PSM Act: The Commissioner of Police v The Civil Service Association of Western Australia Incorporated (2002) 82 
WAIG 207; Managing Director of the South Metropolitan College of TAFE v The Civil Service Association of Western 
Australia Incorporated (1999) 80 WAIG 7. 

28 I am not persuaded that the subject matter of the present claim is one that involves an allegation of a breach of the relevant 
public sector standard.  In my opinion, the substance of the claim made by the applicant goes to issues preparatory to the 
recruitment, selection and appointment of any employee to occupy the new post proposed by the respondents.  Viewed in that 
light, the respondents’ objection on this basis is premature, as no allegation of a breach of the standard arises in my view in the 
matter before the Arbitrator, so as to oust the Arbitrator's jurisdiction.  I am not therefore persuaded by the submissions of the 
respondents on this issue. 

Commonwealth Industrial Instruments 
29 This limb of the jurisdictional challenge put by the respondents, whilst not directly at least somewhat obliquely, contends that 

by reason of the occupation of the field of nursing employment in this State, by the Award and Agreement, then there is no 
room for the Arbitrator to deal with the present issue.  Counsel for the respondents also submitted that by s 109 of the 
Commonwealth Constitution there may be either a direct or indirect consistency between the Award and Agreement and any 
order that might be made by the Arbitrator arising from these proceedings.  However, the thrust of the submission was that the 
relief sought by the applicant was one properly within the province of the AIRC as being covered by these Commonwealth 
instruments.  There was also reference to ss 152(1) and 170 LZ(1) of the Workplace Relations Act 1996 (Cth) (“WRA”) to the 
effect that even if an order was to be made by the Arbitrator, then those statutory provisions would have effect and override 
any order made.   

30 An inconsistency for the purposes of s 109 of the Commonwealth Constitution only arises in circumstances where there is 
either a direct inconsistency in the  sense that there is a direct collision between the State and Commonwealth law, or, there is 
an indirect inconsistency in the sense that the Commonwealth law is intended to deal exclusively and exhaustively with the 
particular subject matter with which the State law purports to deal: City of Mandurah v Hull (2000) AILR 13-205; BGC 
Contracting Pty Ltd v The Construction Forestry Mining and Energy Union of Workers [2004] FCA 98 and the cases cited 
therein.  Furthermore, simply because both Commonwealth and State laws deal with the same subject matter does not make 
them inconsistent: Shuttleton v Cain (1997) 77 WAIG 1073.  In each case, there needs to be a close examination of the 
Commonwealth statute or in this case, Awards and industrial agreements made there under, to determine whether the 
Commonwealth law truly intends to exhaustively and exclusively deal with the subject matter in question.  As was observed by 
Anderson J (as he then was) in Shuttleton at 1075 “there are many cases that show that State laws can quite closely co-exist 
with the Commonwealth Act in their application to persons bound by the latter or by awards made under it.” 

31 Furthermore, in my view, by reason of s 89A of the WRA, limiting matters the AIRC may include in awards, there may now 
be less room for arguments that an award made under the WRA truly and comprehensively constitutes an exhaustive statement 
in so far as terms and conditions of employment are concerned. 

32 Importantly for present purposes, it seems to be common ground, that the proposed position of “Health Services Manager”, as 
an administrative position, is not one caught by either the Award or Agreement.  Clearly however, the positions in respect of 
which it is said by the applicant that the new position may replace that is, Directors of Nursing and the like, are covered.  For 
reasons which I set out below, it is not necessary for me to conclusively determine this issue.  However, I am of the provisional 
view that any inconsistency arguments either direct or indirect, may encounter some difficulties. 

33 However, whilst not concluding that it gives rise to an inconsistency in the constitutional sense, the relevant provisions of the 
Award and Agreement in relation to resolution of disputes are important.  Clause 31 - Dispute Resolution Procedure provides 
as follows: 

“31. DISPUTE RESOLUTION PROCEDURE 
In the event of a dispute arising in the workplace the procedure to resolve the matter will be as follows: 
31.1 The employee and their supervisor will meet and confer on the matter; and 
31.2 If the matter is not resolved at such a meeting, the parties shall arrange for further discussions 

between the employee and his or her nominated representative, if any, and more senior levels of 
management. 

31.3 If the matter is still not resolved a discussion shall be held between representatives of the employer 
and the Federation or other employee representative. 

31.4 If the matter is still not resolved it may be referred to the Commission. 
31.5 While the parties attempt to resolve the matter work will continue as normal unless an employee has a 

reasonable concern about an imminent risk to his or her health or safety. 
31.6 To assist in the resolution of disputes, an employee who is required to attend industrial proceedings 

may be granted leave of absence without loss of pay to attend AIRC proceedings.  The granting of 
leave will be subject to the operating requirements of the employer. 
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31.7 The employer may grant paid leave during ordinary working hours to an employee representative to 
attend a short course conducted by a recognised training provider which is specifically directed 
towards effective dispute resolution.  The granting of leave will be subject to the operating 
requirements of the employer. 

31.8 The specific training course will be agreed between the employer and the individual employee.” 
34 Clause 19 - Dispute Settlement Procedure of the Agreement is in the following terms: 

“CLAUSE 19 - DISPUTE SETTLEMENT PROCEDURE 
19.1   The following procedure for settling disputes and grievances will be followed by the parties. 

19.1.1 The employee(s) concerned shall discuss the matter with the immediate supervisor.  If the matter 
cannot be resolved at this level the supervisor shall, within two working- days (excluding weekends 
and public holidays) refer the matter in writing to a more senior officer nominated by the employer 
and the employee (s) shall be advised accordingly in writing. 

19.1.2 The senior officer shall, if able, answer the matter raised within five days of it being referred and if 
the senior officer is not so able, refer the matter to the employer for his/her attention, and the 
employees shall be advised accordingly. 

19.1.3 If the matter has been referred in accordance with the above the employee(s) or the shop steward 
shall notify the ANF, to enable the opportunity of discussing the matter with the employer. 

19.1.4 The employer shall as soon as practicable after considering the matter before it, advise the 
employee(s) or where necessary the union of its decision.  Provided that such advice shall be given 
within seven working days of the matter being referred to the employer. 

19.1.5 Should the matter remain in dispute after the above processes have been exhausted either party may 
refer the matter to the AIRC for conciliation, and if necessary arbitration.  If arbitration is required to 
resolve the dispute, the decision of the Commission shall be final and binding on all parties. 

19.1.6 The status quo, (ie the condition applying prior to the issue arising) will remain until the processes 
specified in accordance with the procedure outlined above is completed. 

19.1.7 Nothing in this procedure shall preclude the parties reaching agreement to shorten or extend the 
period specified above.” 

35 It seems reasonably clear from these provisions that the parties to the Award and Agreement, who are the parties before the 
Arbitrator in these proceedings, have agreed on a procedure for settling disputes and grievances in the terms as set out above. 
That process contemplates that there be discussions initially between those directly concerned, and failing resolution of any 
issue, the matter may then be referred to the AIRC.  Importantly for present purposes, I simply note the terms of cl 19.1.6 of 
the Agreement in relation to the “status quo”. 

36 In my opinion, the parties being bound by a procedure by which disputes are to be resolved in the workplace, the applicant 
must invoke that procedure in an endeavour to resolve the present issue with the respondents, in accordance with the terms of 
the dispute settling procedures contained in the Award and Agreement.  I do not conclude that the existence of those 
provisions constitutes a jurisdictional bar to the Arbitrator proceeding to hear and determine the present claim, at least at this 
stage of the matter.  It is plain however in my opinion that the parties by the terms of the Award and Agreement are committed 
to dealing with the resolution of disputes in this fashion, and they should be required to do so on this occasion. 

37 The applicant argued that the decision of the High Court in Re Australian Education Union and Others; Ex parte Victoria 
(1995) 58 IR 431, and whether the present application involves an impairment of the administrative services of a State, may 
mean that the present dispute is beyond the jurisdiction of the AIRC.  I express no view on that matter, it being one for the 
AIRC if it arises.  However, the possibility of that issue constituting a jurisdictional impediment in the AIRC will be 
contemplated in the order I propose to make. 

Discretion 
38 Presently, I am not persuaded that the subject matter of the application claim is beyond the jurisdiction of the Arbitrator.  

However, in the circumstances, as an exercise of a discretion, I determine that the Arbitrator, for reasons set out above, refrain 
from further hearing or determining the present application, subject to any further order of the Arbitrator.  In the event that the 
applicant encounters difficulties in circumstances contemplated in Re AEU, then an application can be made to revoke the 
order.   

39 I order accordingly. 
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Result Order issued 
Representation 
Applicant Ms B Burke and with her Ms C Nobbs  
Respondents Mr R Andretich of counsel 
Intervenor  Mr C Panizza on behalf of the Health Services Union of Western Australia (Union of Workers) 
 
 

Order 
HAVING heard Ms B Burke and with her Ms C Nobbs on behalf of the applicant, Mr C Panizza on behalf of the intervenor and Mr 
R Andretich of counsel on behalf of the respondents the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders – 

(1)  THAT the Arbitrator refrain from further hearing and determining the herein application. 
(2)  THAT the parties have liberty to apply on the giving of notice to one another to revoke or set aside the terms of 

this order. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 This is an application made pursuant to s.95(3) of the Public Sector Management Act 1994 (“PSM Act”) in which the 

applicant complains about a decision taken by the Minister for Public Sector Management to register him for redeployment 
pursuant to Regulation 11 of the Public Sector Management (Redeployment and Redundancy) Regulations 1994 at Level 8 not 
at Level 9.  He seeks an order that his registration as a redeployee be at a level equivalent to the Level 9 classification adopted 
by the Anti Corruption Commission (“ACC”) by whom he was employed. 

2 Section 95(3) of the PSM Act provides that: 
“(3) Despite section 29 of the Industrial Relations Act 1979, an employee who is aggrieved by a decision made 

under regulations referred to in section 94 (other than a decision which is a lawful order by virtue of 
section 94(4)) may refer that decision within such period after the making of that decision as is prescribed to the 
Industrial Commission as if that decision were an industrial matter mentioned in section 29(1)(b) of that Act, 
and, subject to subsection (4), that Act applies to and in relation to that decision accordingly.” 

3 Subsection (4) of s.95 of the PSM Act requires the Commission to “confine itself to determining whether or not regulations 
referred to in s.94 have been fairly and properly applied to or in relation to the employee by whom that decision was referred.”  
Therefore, the appropriate considerations by the Commission are the fairness and proper application of the regulations.  The 
regulations referred to in this case are the Public Sector Management (Redeployment and Redundancy) Regulations 1994 (“the 
Regulations”).   

4 The history of this matter includes that from 8 October 2001, the applicant was seconded to the ACC for a period of 6 months.  
He occupied the position of Director, Business Services.  A job description for the position was provided and the position was 
classified at Level 8.  The applicant undertook that position classified at Level 8, Year 3, and continued beyond the 6 month 
secondment period.   

5 It was not until October 2002 that the applicant’s contract was formalised with the respondent after the conclusion of the 6 
month secondment.  The delay occurred due to a period of some months where the ACC was without a Human Resources 
Manager.  In the absence of a Human Resources Manager the applicant says he did not think that it was appropriate to direct a 
Human Resources Officer to prepare a contract for him.  In any event, when the Human Resources Manager was appointed in 
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mid June 2002, the priority was the recruitment of and contracts for 12 new, mainly operational, staff.  Therefore, the 
applicant’s contract waited.   

6 In the meantime, the applicant had discussions with Graeme Desmond Charlwood, the Chief Executive Officer of the ACC.  
The applicant also sent a memorandum to Mr Charlwood dated 16 October 2002 in which he put forward justification for an 
allowance to Level 9, Year 1.  He did so on the basis that whilst performing the duties and responsibilities set out in the Job 
Description Form, he did so to a level, and had experience to enable him, to make “a more significant contribution than Level 
8 recognised.”  Mr Charlwood agreed that this was so and recommended to the Chairman and Commissioners of the ACC that 
this be agreed to.  He also noted that he was of the view that the work value of the position more than justified this.  It is clear 
from Mr Charlwood’s evidence that the intention was to reclassify the position however, this was going to be subject to a 
formal re-evaluation of the position which was not to occur till the ACC underwent a restructure.  In the interim, Mr 
Charlwood believed that a special allowance was appropriate.  The special allowance was approved. 

7 Accordingly, the applicant was paid a special allowance to Level 9 and received increments subsequently, backdated to 6 April 
2002.  He received that amount for all purposes including while on sick leave and annual leave.  He says that he also received 
private use of a motor vehicle, a benefit allowable to a Level 9 officer, and the use of the vehicle continued during periods of 
leave.  There were no circumstances under which payment of the allowance was not made.  He also received an allowance of 
approximately 3.5 per cent in lieu of certain award conditions generally applicable to public sector employees but not payable 
to ACC staff.  This allowance, for the applicant, was calculated on the Level 9 rate of pay.   

8 Mr Charlwood says that the restructure or re-evaluation of positions within the ACC which was generally to take place did not 
occur as circumstances overtook the ACC.  By this I conclude that he meant that the ACC was eventually abolished.  Mr 
Charlwood says that in fact the ACC was remiss in not re-evaluating the position but that there were a number of reasons for 
that. 

9 Mr Charlwood says that based on the applicant’s personal performance and also on the work of the job he was doing, the 
allowance to Level 9 was justified.   

10 Comparisons are made with contracts offered to and accepted by Felix Ling and David Maurice Beeson.  Mr Ling’s contract is 
worded differently to the applicant’s.  Where the applicant’s contract referred to ‘Level 8, Year 3 … plus a special allowance 
to take his salary to Level 9 Year 1”, Mr Ling’s contract set out a salary amount in a schedule without reference to a level, or 
the amount of allowance.  The classification level and salary are set out in a separate schedule.  However, it is clear from a 
memo of 24 October 2000 from the Acting Human Resource Officer that an “attraction allowance” equal to nearly 2 levels 
was applied. 

11 Mr Beeson also received an “attraction allowance” equivalent to nearly 1 level.  Like Mr Ling’s contract, Mr Beeson’s 
contract contained the salary amount and classification level in separate schedules.  The evidence demonstrates that, for the 
purposes of redeployment, Mr Beeson and Mr Ling were registered at the higher level i.e. recognising the level applicable 
taking account of their “attraction allowance”.   

12 When the ACC was preparing for its employees to be registered for redeployment in anticipation of its abolition, Mr 
Charlwood wrote to M C Wauchope, the Director General of the Department of the Premier and Cabinet, setting out the 
names, positions and levels of the officers of the ACC for registration for redeployment.  In that schedule, the applicant is 
listed as Level 9.  Interestingly, by letter dated 5 February 2004, Mr Wauchope wrote to Mr Charlwood in respect of the 
registration for redeployment of ACC staff.  He referred to Mr Charlwood’s letter of 22 January 2004 which attached the 
schedule.  Mr Wauchope’s letter to Mr Charlwood says that “as you are aware, pursuant to your recommendation, all effected 
officers have been registered for redeployment.”  One might have inferred then that they were registered in accordance with 
that schedule.  However, it is clear that the Minister for Public Sector Management has not accepted that recommendation in 
respect of the level applicable for the applicant for the purposes of his registration for redeployment.   

13 The Minister for Public Sector Management in essence says that the scheme of the Regulations is that “except in very limited 
circumstances or except - - an expanded definition of “Pay” is provided for, the regulations clearly tie the registration for 
redeployment of a person to the pay which an employee received in respect of the office, post or position that they held, 
exclusive of allowances that didn’t attach to the office, post or position but rather attached to the holder” (transcript page 34) 
i.e. the Minister says that the office, post or position held by the applicant for the purposes of determining the level at which he 
would be registered for redeployment is the substantive level, being Level 8, not including the special allowance.  

14 According to the Regulations, an officer registered for redeployment has special access to vacant positions, and also may be 
directed to accept an offer of suitable employment.  A “suitable office, post or position” or “suitable employment” are defined 
as: 

“(a) it is the most suitable actually available; and 
  (b) the maximum pay applicable to the office, post or position or employment is —  

(i) as close to that applicable to the former office, post, position, or employment as is reasonably 
practicable; and 

(ii) in any case, subject to subregulation (3), is not less than 80%, nor more than 110%, of the maximum 
pay applicable to the range of classification within which the office, post or position or employment 
occupied or formerly occupied by the employee in question is or was situated.” 

(Regulation 3(2)) 
15 Therefore, while an officer may be registered for redeployment without particular reference to the level of his or her former 

substantive position, the level of positions he or she has access to, or can be required to accept, by reference to his or her pay, 
is significant. 

16 The Regulations define “pay” as: 
“(a) the award rate of pay, excluding allowances, applicable to the substantive classification of the recipient of the 

pay or, where the recipient does not have a substantive classification, the rate of pay, excluding allowances, 
under his or her contract of employment; 

(aa) an allowance —  
(i) that is always paid with the award rate of pay applicable to the substantive classification of the 

recipient of the pay or, where the recipient does not have a substantive classification, with the rate or 
pay under his or her contract of employment; and 
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(ii) the payment of which is not subject to any condition relating to the time, place or circumstances at or 
in which the recipient of the pay is employed, or to any other condition; 

(b) an enterprise bargaining allowance; 
(c) an allowance for an employee being in charge of other employees; and 
(d) a tally or piece rate, 

but does not include an allowance of any other kind unless the Minister has approved the allowance for the 
purposes of this definition;” 

(Regulation 3(1)) 
17 The applicant’s employment was not subject to an award, however, for the purposes of the Regulations, the term “award” 

includes the contract of employment.  The applicant’s contract of employment provided that his level of remuneration was 
Level 8 Year 3 plus a special allowance to take his salary to Level 9 Year 1. 

18 The question arises as to whether the applicant’s special allowance is one which is excluded from the calculation of his “pay” 
for the purpose of determining those positions he is able to pursue by virtue of the special arrangements applying to 
redeployees. 

19 For the purposes of the definition of “pay”, the position did not automatically attract the allowance.  However, the applicant, 
through his efforts attracted the allowance to his performance of the position and developed the position to where it ought to 
have been recognised as a Level 9 position.  However, the position itself was still classified as Level 8.  The applicant’s case 
does not meet the test set out in paragraph (aa)(i) of the definition of “pay”. 

20 The applicant received a rate of pay under his contract of employment which was made up of a rate applicable to a salary level 
plus a special allowance.  He received the allowance regardless of the time, place or circumstance at or in which he was 
employed, or of any other condition.  He met the test set out in paragraph (aa)(ii) of the definition of “pay”. 

21 This case is quite unique for a number of reasons.  They include that the members of the staff of the ACC were not covered by 
an award.  The ACC quite clearly operated in a manner which provided greater flexibility than was provided by the application 
of the arrangement set out in awards and other provisions applicable to many government officers.  Further, and in those 
circumstances, the applicant’s pay was set by reference to a level but with some different arrangement.  That arrangement 
included that he was paid an allowance taking account of the additional value he personally brought to the position but which 
also developed the position, which was formally classified at Level 8 to be of the work value attributable to a Level 9 position.  
It was clearly the ACC’s intention to review the position held by the applicant with the intention of reclassifying it to Level 9.  
I also take account of the fact that the applicant received the higher rate of pay, and the conditions attached thereto, even when 
he was not performing the work such as when he was on sick leave and annual leave.  Under normal circumstances one would 
expect then, that in accordance with the submission of the Minister for Public Sector Management, the office, post or position 
which the applicant held is that to which note ought be paid in registering him for redeployment.  However, the circumstances 
of this case are not those which apply in normal circumstances.  I am satisfied in this case that the applicant ought be registered 
at Level 9 as a matter of the fair application of the Regulations.  Further, in slightly different circumstances, other officers of 
the ACC were registered for redeployment at levels higher than those substantively allocated to the offices, posts or positions 
they held.   

22 In conclusion, I find that notwithstanding that a proper technical application of the Regulations might see the applicant’s pay 
for the purposes of registration as a redeployee be at Level 8 Year 3, it would be fair that his pay be that applicable to Level 9 
taking account of the increments he received during his service since he was granted the special allowance effctive from 6 
April 2002.  Accordingly, an order shall issue that the 1st respondent recognise the applicant’s pay for the purposes of 
redeployment as being at Level 9 with the appropriate increments since 6 April 2002.   
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Order 
HAVING heard Mr J Dasey on behalf of the applicant and Mr C Bydder (of counsel) on behalf of the first respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT for the purposes of the Public Sector Management (Redeployment and Redundancy) Regulations 1994, the first 
respondent shall recognise the applicant’s pay as being at Level 9 with increments to take account of his service since he 
was granted the special allowance effective from 6 April 2002. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 
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Catchwords Public Service Arbitrator – Whether employer treated harshly, oppressively or unfairly towards 

employee – Employer directed employee to take annual leave and long service leave pending 
disciplinary process – Disciplinary process postponed upon request of employee pending outcome of 
criminal proceedings – Employee returned to work in alternative position – Employee decided to 
change pleas to guilty without informing employer – Employee resigned 3 days before pleading guilty 
– Employer acted fairly in the circumstances – Industrial Relations Act 1979 (WA) s 44(9), s 80E – 
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Result Matter dismissed 
Representation 
Applicant Mr J Dasey 
Respondent Mr R Andretich of counsel 
 
 

Reasons for Decision 
1 The matter referred for hearing and determination which sets out the parties’ respective positions, including the orders sought, 

is set out in my reasons for decision dealing with the applicant’s objection to counsel appearing for the respondent of 31 March 
2004. 

2 At the commencement of the hearing of this matter on 10 August 2004, the applicant advised that it no longer sought to pursue 
that part of the matter associated with travel assistance or travel allowance.  

3 The parties submitted a statement of agreed facts as follows: 
1. Mr Clive Cass was employed by the Respondent as an accommodation manager in Fremantle. 
2. On 7 June 2002 a tenant of the respondent made a complaint to Police alleging that Mr Cass had indecently 

assaulted her. 
3. Mr Cass was interviewed, about those allegations, by two of the respondent’s officers on 12 June 2002. 
4. On 13 June Mr Cass was verbally directed to take annual leave. 
5. The Applicant union, the CSA, contacted the employer and raised an objection to the direction to take leave. 
6. On 17 June 2002 the respondent wrote to Mr Cass advising him that it had a suspicion that Mr Cass had 

committed an act of misconduct and seeking an explanation from him pursuant to s81 of the Public Sector 
Management Act 1994. 

7. The respondent directed Mr Cass on leave. 
8. Mr Cass charged by Police 
9. Telephone conversation between CSA and respondent 
10. On 11 July 2002 the Applicant union wrote to respondent following up on phone call and seeking that 

disciplinary action be on hold until criminal matter dealt with. 
11. On 19 July respondent agrees disciplinary action on hold.  Mr Cass directed on Annual Laeve (sic) and Long 

service Leave. 
12. Late August 2002 CSA queries use of leave, and advises that Mr Cass pleading not guilty. 
13. 3 September 2002 CSA writes to respondent opposing requirement for Mr Cass to take leave. 
14. 25 September respondent writes to CSA advising that direction to use leave stands and that position available 

for him in head office when leave expires end of September.  Mr Cass to return to work 1 October 2002. 
15. Mr Cass returns to work as systems tester 7 October 2002. 
16. Around June 2003 Mr Cass decided to change his plea in criminal matter to guilty. 
17. On 17 July 2003 CSA writes to respondent seeking return of Mr Cass’s leave. 
18. On 14 August respondent writes that will not consider reinstating leave. 
19. On 5 September the CSA lodges application in WAIRC. 
20. Mr Cass resigns with effect from 5 September 
21.  Mr cass (sic) pleads guilty in hearing on 8 September 2003. 
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4 The matter is, in essence, a claim that the respondent reinstate the long service leave and annual leave which it directed Mr 
Cass to take.  This is a matter about fairness and equity.  In this case, at the applicant’s instigation, the respondent agreed not to 
proceed with its own internal investigation pursuant to the provisions of the Public Sector Management Act 1994 (“PSM Act”) 
for a breach of discipline pending the outcome of criminal charges against Mr Cass.  Those charges related to conduct 
associated with the applicant’s employment.  Because the respondent had not proceeded with the disciplinary process, it was 
unable to suspend Mr Cass without pay in accordance with s.82 of the PSM Act had it wished to do so.  The respondent sent 
Mr Cass on leave.  The leave he was required to take included fully accrued long service leave and a portion of annual leave 
which appears to have been accrued and part of it which was pro rata.  The Public Service Award 1992 (No. PSAA 4 of 1989) 
allows an employer to direct an officer to take accrued annual leave (Clause 23. – Annual Leave, subclause (9)) and also to 
take long service leave (Clause 25. – Long Service Leave, subclause (8)). 

5 Mr Cass has received the benefit of the leave.  He has also received the benefit of the respondent providing him with other 
work to enable him to return to work pending the outcome of criminal proceedings.  Some twelve months after charges were 
laid, according to point 16 of the facts above, Mr Cass decided to change his plea to guilty.  However, according to the 
applicant, Mr Cass did not advise the respondent of his intention.  He continued to be employed by the respondent during that 
time without the respondent reinstituting the disciplinary proceedings.  Mr Cass resigned a matter of 3 days before he did plead 
guilty, thereby avoiding the disciplinary process and its likely consequences. 

6 It is highly likely given the nature of the conduct and its relationship to Mr Cass’s employment that if Mr Cass had been faced 
with a disciplinary process pursuant to the PSM Act, and/or he had pleaded guilty to the criminal charges earlier than he did, 
i.e. more than 15 months after the event, his employment would have been brought to an end by dismissal for breach of 
discipline.  Instead, he had the benefit of an additional 11 months’ paid employment, the ability to resign without the ignominy 
of the dismissal for misconduct and accordingly he has been treated with consideration by the employer. 

7 It is true that until 8 September 2003, when he did plead guilty, Mr Cass was entitled to a presumption of innocence, but the 
claim in this matter was made pursuant to s.44 of the Industrial Relations Act 1979 on 5 September 2003, well after Mr Cass 
had decided to plead guilty, and it was not referred for hearing and determination until 7 November 2003.  There is a need to 
look at the circumstances in their entirety in this matter, not simply at the circumstances at the time Mr Cass was directed to 
take leave.  Given the respondent’s conduct in this matter, and comparing it with Mr Cass’s conduct, it is hard to conclude that 
Mr Cass has been treated unfairly, albeit that there may be a question as to the respondent’s entitlement to direct him to take a 
small part of the leave at the time that it did.  In any event, the issue before the Arbitrator is not the lawfulness of the 
respondent’s actions but the fairness of them. 

8 The applicant prevailed on the respondent to not proceed with disciplinary processes.  The applicant cannot argue, now that Mr 
Cass has pleaded guilty to the charges and resigned rather than face the disciplinary processes and the consequences for his 
future employment, that Mr Cass has been disadvantaged by not having access to the sorts of benefits available to an employee 
suspended without pay pursuant to s.82 of the PSM Act.    

9 The circumstances of this case can be distinguished from those referred to by the applicant.  In CSA v Director General 
Department of Justice (2002 WAIRC 06039), Ms Bingham, the employee concerned, had been suspended without pay when 
she applied for leave.  The employer granted her leave.  She appealed to the Public Service Appeal Board challenging her 
suspension without pay.  No breach of discipline was made out against her and it was necessary for her to be returned to her 
position she had been in but for the decision of the respondent to suspend her without pay.  Therefore it was appropriate that 
her leave be reinstated.  In the second case, CSA v Director General Department of Agriculture (2003 WAIRC 11714), Mr 
Robinson’s case was ultimately treated by the employer not as a disciplinary one but as a health related issue and the leave 
which had been deducted was reinstated.  In Director General Department of Justice v CSA (2003 WAIRC 07994) (FB) 
entirely different and quite complex issues arose.  These cases can all be distinguished from this matter.   

10 In those circumstances I find no basis for awarding to Mr Cass reinstatement for a period of leave which he was directed to 
take in the circumstances of this case.  It may be that at a particular point in time, when Mr Cass was directed to take the leave, 
that the period of pro rata annual leave might not have been available to be taken.  The applicant cannot have it both ways in a 
case such as this whereby an employer is prevailed upon not to proceed with disciplinary process pending the outcome of 
criminal charges and the employee receives the benefit of that, in addition to being found work on the presumption of 
innocence.  When some twelve months later he pleaded guilty, he can hardly complain that he has been unfairly treated in 
these circumstances. 

11 I find nothing unfair in the respondent’s refusal to repay Mr Cass annual leave and long service leave which he has already 
used in the circumstances of this case.  The claim is based on equity and Mr Cass has not come into this matter with clean 
hands.  I have no hesitation in dismissing the matter as it is entirely without merit. 
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Result Matter dismissed 
 
 

Order 
HAVING heard Mr J Dasey on behalf of the applicant and Mr R Andretich of counsel on behalf of the respondent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 
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Catchwords Employee paid greater sick leave than his entitlement – Employer seeks to recover the overpayment – 
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Reasons for Decision 
1 The union brings this claim on behalf of Mr Dinnie, an employee of the respondent.  While he was ill with meningitis between 

26 September 2002 and 2 May 2003 Mr Dinnie was paid sick leave.  He was paid 22.1 days’ sick leave more than his 
entitlement and the respondent has required Mr Dinnie to reimburse this either by deducting it from his annual leave, repaying 
the cash equivalent or not accessing any further sick leave entitlements until his pro-rata credits accumulate to cover the over-
utilisation.  Mr Dinnie has objected to this.   
The Union’s Submissions 

2 The union agreed that Mr Dinnie has been overpaid 22.1 days.  The union argued, however, that during the seven months of 
his illness Mr Dinnie contacted Mr Palm, an employee in the respondent’s personnel area, every three to four weeks to obtain 
advice on how many sick days were remaining to him.  Mr Dinnie advised Mr Palm that, if his health permitted, he wished to 
avoid having to use any of his annual leave entitlements.  Mr Dinnie regularly submitted medical certificates and was advised 
in writing by Ms King, Acting Team Co-ordinator, Personnel Services of the receipt of the certificates and his sick leave 
application forms. 

3 The union submitted that on 1 April 2003 Ms King advised Mr Dinnie that a sick leave application was received from him for 
the period 30 January 2003 to 16 April 2003.  However, this application had not been processed until 1 September 2003, some 
five months after its receipt.  According to Ms King, Mr Dinnie’s final sick leave application for the period 17 April 2003 to 2 
May 2003 had been received in personnel services on 10 June 2003.   

4 When Mr Dinnie had contacted Mr Palm on 1 April 2003 he was advised he had 27 sick leave credits remaining.  Mr Dinnie 
stated that his illness had reached a plateau at that time and his doctor was allowing him to determine when he felt well enough 
to return to work.  Based on Mr Palm’s advice Mr Dinnie made the decision that he had to attempt to return to work on 5 May 
2003.  This would leave him with approximately eight days of sick leave credit which he could utilise if he needed to.  Mr 
Dinnie stated that if he had been told that he had run out of sick leave entitlements he would have attempted to return to work 
earlier rather than have to use his annual leave.  Mr Dinnie therefore returned to work on 5 May 2003.   

5 Between 17 June 2003 and 15 June 2004 there had been contact between Mr Dinnie and the respondent regarding the correct 
calculation of any outstanding entitlement.  During this period, Mr Dinnie discovered that an amount of leave had been 
deducted from his annual leave credits to cover the shortfall in his sick leave entitlements.  When Mr Dinnie queried this 
action the leave credits were restored to him.  It was on 15 June 2004 that the respondent advised Mr Dinnie that he had over-
utilised his sick leave by 22.1 days. 

6 In support of Mr Dinnie, the union stated that the respondent was obliged by s.7 of the Public Sector Management Act 1994 to 
maintain proper standards at all times in the creation, management, maintenance and retention of records.  By s.49D(2)(f) of 
the Industrial Relations Act 1979 an employer must ensure that details are recorded of all leave taken by an employee, whether 
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paid, partly paid or unpaid.  Regulation 4 of the Industrial Relations (General) Regulations 1997 states than an employer is to 
ensure that the employment records of the employee are kept in a manner that enables compliance with s.49D of the Act to be 
readily ascertained.   

7 Accordingly, Mr Dinnie had done everything that had been required of him.  He had repeatedly sought advice from the 
respondent regarding the sick leave entitlements that he had remaining to him, accepted that advice in good faith and had made 
a decision when he would attempt to return to work based upon that advice.   

8 The union referred to the decision of the Public Service Arbitrator in Civil Service Association of WA v. Director General 
Department of Justice [2003 WAIRC 09922]  where an employee, Mr Simmons, had received some leave to which he was not 
entitled.  The Arbitrator, Scott C recognised that the respondent had to bear some responsibility for failing to record a period of 
leave taken by Mr Simmons and issued an order to the effect that the respondent and the applicant shared the burden of the 
error equally.   

9 The union in this case submitted that Mr Dinnie contacted the respondent on a number of occasions to obtain information 
about his remaining sick leave entitlements: the respondent had had a number of opportunities over a seven month period to 
check and verify the information it provided to Mr Dinnie.  The respondent was aware of Mr Dinnie’s wish to try and avoid 
over-utilising his sick leave and having to utilise annual leave credits.  The respondent was also aware of the seriousness of Mr 
Dinnie’s illness and therefore had a further obligation to ensure that the information he was provided with was correct.   

10 The union also referred to Greg Logan-Scales, Department of Consumer and Employment Protection v. Olten Pty Ltd [2003 
WAIRC 09130] where His Worship W G Tarr IM stated that where there is an obvious error in the employer’s records raising 
a doubt about an entitlement, the employee should be given the benefit of that doubt.   

11 The union stated that in this matter the failure was the respondent’s to process some of Mr Dinnie’s sick leave applications in a 
timely manner and to take account of public holidays occurring during his sick leave on four separate occasions.  In one case 
five months elapsed between receiving the application for sick leave and processing that application so that it formed part of 
Mr Dinnie’s record.  It meant that the respondent failed to properly notify Mr Dinnie of the correct situation until seven 
months after he returned to work and then only after he queried the matter with Mr Palm whilst he was booking a period of 
annual leave.  The respondent must have been aware that there was a backlog in processing leave applications but did not 
advise Mr Dinnie that the figures provided to him may be inaccurate.   

12 The union also referred to s.125 of the Property Law Act 1969 to submit that if the person from whom recovery is sought 
received the payment (in this case sick leave entitlements) in good faith and altered their position in reliance on the validity of 
the payment it would be inequitable to recover part or even all of that payment.  The union submitted that it would therefore be 
inequitable to attempt to recover the over-utilisation of sick leave.   

13 The orders sought by the union, as set out in its written reply to the respondent’s submission, are that Mr Dinnie be deemed to 
have been on paid leave, or that Mr Dinnie be credited with leave, for the 22.1 days in question.   
The Respondent’s Submissions 

14 The respondent approached the matter on the basis that Mr Dinnie has been paid for 22.1 days when he was absent from work 
due to sickness and when he had no entitlement to sick leave payment.  He has been advised that he has been paid without 
proper authority and has been offered various alternatives to remedy the situation which he has rejected.  In those 
circumstances, these various alternatives are no longer pursued by the respondent.  Rather, the respondent now intends to take 
action in the Perth Local Court to have Mr Dinnie repay the amount paid to him without proper authority.   

15 The respondent stated that the amounts paid to Mr Dinnie were paid out of the Consolidated Fund.  That is, they were paid out 
of consolidated revenue containing money appropriated to the Department of Justice by Parliament and maintained by the 
Department of Justice for the specific purpose of payment of wages.   

16 The respondent stated that although the money improperly paid to Mr Dinnie was related to the employment relationship 
between the respondent and him, Mr Dinnie’s present obligation to pay the money back to the respondent and the respondent’s 
ability to pursue it by legal action are not “industrial matters”.  Therefore the Public Service Arbitrator does not have the 
jurisdiction to enquire into and deal with it.  The respondent said in the alternative that the Public Service Arbitrator should 
refrain from further hearing the application on the basis that further proceedings are not necessary or desirable in the public 
interest because the appropriate forum for resolution of this dispute is the Perth Local Court.   

17 The respondent stated that the Arbitrator does not have the jurisdiction to deal with the matter because, although the fact that 
Mr Dinnie owes the respondent $4,858.50 arose out of the employment relationship, the liability for repayment and the action 
which the respondent must properly take to recover that money are not issues which are “in any meaningful way affected or 
related to the work, rights or duties of an employer and an employee in an industrial sense” as those words were used by 
Murray J in Robe River Iron Associates v. The MEWU (1995) 75 WAIG 2478 at 2479.  Rather, this matter relates to a common 
law cause of action which, in the words of Murray J “just happened in this case to arise factually out of the work which the 
employee was engaged to perform”.   

18 The respondent submitted there is no jurisdiction to enquire into and deal with this matter in such a way as to prevent the 
respondent from recovering an amount of money paid without proper authority as it is not properly characterised as an 
“industrial matter”.  The effect of the Public Service Arbitrator granting the order sought by the union in this case would be to 
injunct the respondent from taking legal action to recover the amount owed to it.   

19 Further, although the Public Service Arbitrator in other cases has considered similar situations in terms of the overall fairness 
and attempted to come up with a result that best reflected the equity and good conscience of the matter the respondent 
submitted that approach is not ultimately appropriate.  Not only are there the legal principles which have a firm footing in good 
public policy but also in a matter such as this there are issues other than fairness to an individual to consider.  Relying upon 
Attorney General v. Gray [1977] 1 NSWLR 406, a decision of the New South Wales Court of Appeal, the respondent 
submitted that public monies dispersed contrary to statute can be recovered despite representations made by those who 
dispersed them and this is necessary to safeguard the financial stability of the State.  Where a determination has been made as 
to the salary which is fairly appropriate to the work to be performed that is the only salary which may be paid for that work.   

20 The respondent submitted that pursuant to s.64(2) of the Public Sector Management Act 1994 Parliament has entrusted the 
Director General of the Department of Justice to pay his employees “the salary which is fairly appropriate to the work to be 
performed” and that is the only salary which may be paid for his work.  The Parliament makes appropriation of money to the 
Department of Justice so that the Department of Justice may pay to its employees the correct remuneration for that 
classification.  There is no authority for the Director General to unilaterally pay an employee who is classified at a certain level 
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more money than the corresponding level of remuneration for that classification.  Such a payment would be made without 
parliamentary approval. 

21 Here, the respondent has paid Mr Dinnie out of the Consolidated Fund despite the fact that he did no work and was not using 
leave to which he was entitled.  Those payments were not authorised by Parliament and estoppel does not arise in these 
circumstances.   

22 The respondent also queried whether s.125 of the Property Law Act 1969 has application to monies paid out of the 
Consolidated Fund without proper statutory authority; it does not expressly oust the common law principle and the respondent 
does not believe that s.125 of the Property Law Act 1969 can override the sound principle, based on important public policy 
considerations, that the Consolidated Fund can only be expended in a way in which Parliament authorises.   

23 (The respondent also noted the argument put in the union’s written submissions that Mr Dinnie would have returned to work 
earlier than he did if he knew he had exhausted his sick leave.  The respondent submitted that this position is a questionable 
one.  It leads to the conclusion that Mr Dinnie is submitting firstly that it is not only fair that the respondent pay Mr Dinnie 
money when he was not working, but also that it do so when he was capable of working but chose not to do so.  The 
respondent stated in its written submission that it wished to test this argument fully in evidence before the Public Service 
Arbitrator.  However, this position was subsequently withdrawn by the respondent and the Arbitrator was asked to make its 
decision without further reference to it.) 
Conclusions 

24 The facts of the matter are sufficiently agreed between the parties and are set out in the reasons above.  The respondent 
challenges the Public Service Arbitrator’s jurisdiction to deal with the matter on the ground that it is not an “industrial matter” 
as that is defined.  Accordingly, the Public Service Arbitrator is obliged to consider the issue of jurisdiction first.   

25 The jurisdiction of the Public Service Arbitrator is set out in s.80E of the Act.  By s.80E, relevantly, the Public Service 
Arbitrator has the exclusive jurisdiction to enquire into and deal with any industrial matter relating to a government officer.  It 
is not argued that Mr Dinnie is not a government officer and I find that he is.   

26 In accordance with s.80G of the Act, the Public Service Arbitrator convened a conference of the parties pursuant to s.44 of the 
Act.  The matter was not settled by agreement between the parties.  Section 44(9) of the Act states: 

“(9) Where at the conclusion of a conference held in accordance with this section any question, dispute, or 
disagreement in relation to an industrial matter has not been settled by agreement between all of the parties, the 
Commission may hear and determine that question, dispute, or disagreement and may make an order binding 
only the parties in relation to whom the matter has not been so settled.” 

27 For the Public Service Arbitrator to hear and determine the question, dispute or disagreement presently before it, it must be a 
question, dispute or disagreement “in relation to” an “industrial matter”.   

28 An “industrial matter” is defined in s.7 of the Act, where relevant, as follows: 
“ ‘Industrial matter’ means any matter affecting or relating or pertaining to the work, privileges rights, or duties of 
employers or employees in any industry, or of any employer or employee therein and, without limiting the generality of 
that meaning, includes any matter affecting or relating or pertaining to - 
(a) the wages, salaries, allowances or other remuneration of employees or the prices to be paid in respect of their 

employment; 
(b) the hours of employment, leave of absence, sex, age, qualification, or status of employees and the mode, terms, 

and conditions of employment including conditions which are to take effect after the termination of employment;” 
29 The definition later also states that an “industrial matter”: 

“ … also includes any matter of an industrial nature the subject of an industrial dispute or the subject of a situation that 
may give rise to an industrial dispute …” [followed by some exclusions which are not presently relevant]. 

30 The matter referred to the Public Service Arbitrator was the circumstances of Mr Dinnie taking paid sick leave during a period 
of illness which lead him to have been paid more sick leave than his entitlement.  Mr Dinnie was on leave of absence.  The 
entire period was paid leave of absence.  Subsequently it has become apparent that his sick leave entitlement did not cover the 
entire period of his absence but as a matter of fact Mr Dinnie was on paid leave for the entire period of his absence.    

31 At the time that he was paid the sick leave both Mr Dinnie and the respondent believed he had an entitlement to it.  This was 
incorrect and the respondent later required him to enter into an arrangement to allow the respondent to recoup the additional 
period in excess of his entitlement paid to him.  I find that the over-utilisation by an employee of his or her sick leave 
entitlement is a matter which relates to, or pertains to, leave of absence as that is referred to in the definition of “industrial 
matter”.  Therefore, the question, dispute or disagreement to be heard and determined under s.44(9) is an  “industrial matter” 
as defined.   

32 By s.44(9), the question, dispute or disagreement is to be “in relation to” an industrial matter.  The words “in relation to” will 
necessarily take their meaning from the context in which they are used.  They are words of broad meaning and the issues 
between the parties about the situation now faced by Mr Dinnie resulting from the respondent seeking to recoup the excess 
leave entitlement are “in relation to” the circumstances of Mr Dinnie being paid sick leave during a period of illness which 
exceeded his entitlement.  The words “relating to” as they are used in s.66(2) of the Act have been held to be words of the 
widest import and should not, in the absence of compelling reasons for the contrary, be read down: Jones v CSA (2003) 84 
WAIG 4 at [19] and there does not appear to be any reason not to regard similarly the words “in relation to” as they are used in 
s.44(9).  I find that the question, dispute or disagreement is “in relation to” an industrial matter. 

33 When the matter was referred for hearing the claim of the union was that the Public Service Arbitrator order that Mr Dinnie not 
be penalised for any over-utilisation of his sick leave entitlements; however, in granting relief or redress under this Act the 
Public Service Arbitrator is not restricted to the specific claim made or to the subject matter of the claim: s.26(2).  The claim 
made does not determine whether or not the matter before the Public Service Arbitrator is an industrial matter.  

34 The respondent characterised the matter before the Public Service Arbitrator as a dispute over an alleged overpayment.  It 
argued that the action which the respondent must properly take to recover the money that has been overpaid is not an issue 
which is an “industrial matter” because it does not relate to the work, rights or duties of an employer and an employee in an 
industrial sense.  However, I do not believe that the matter before the Public Service Arbitrator can be so narrowly 
characterised.  The stated intention of the respondent now to make a claim in the Perth Local Court was not a part of the matter 
before the Public Service Arbitrator.  It was not the question, dispute or difficulty that has been referred for hearing and 
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determination and the declaration by the respondent of an intention to make a claim in the local court does not determine 
whether or not the matter before the Public Service Arbitrator is an industrial matter.   

35 It may well be an option open to the respondent to take the matter to the Perth Local Court.  The authorities make it quite clear 
that no order of this Commission is able to remove the right of an employer to take such an action.  In Robe River Iron 
Associates v. The MEWU (op.cit.) the company had issued a summons out of the Local Court at Perth claiming damages from 
an ex-employee as a result of damage caused to a piece of equipment by the alleged negligence of the ex-employee.  The basis 
of the compulsory conference before the Commission was that the company was acting unfairly and the union had sought an 
order that the company not proceed further with that action.  The Industrial Appeal Court held that such an action cannot be 
stayed by an order of the Commission.   

36 However, the matter now before the Arbitrator stands in marked contrast to the facts in that matter: not only is Mr Dinnie a 
current employee but also the matter concerns the respondent having paid Mr Dinnie for the entire period of his illness in 
excess of his leave entitlement.  There is no present action in the Local Court and no application for an order in relation to any 
such action.  

37 There is direct authority for the proposition that the demand by an employer that an employee pay to it a sum of money which 
had been paid to the employee and to which the employee was not entitled, where the lack of entitlement is not a matter in 
dispute, is not an “industrial matter”: Association of Draughting, Supervisory and Technical Employees, WA Branch v. 
Building Management Authority (1992) 72 WAIG 2162.  In that matter, the Full Bench examined the definition of “industrial 
matter” (as it was in 1992 and necessarily before its later amendment in 2002) and held that an amount paid to an employee to 
which the employee was not entitled did not relate to the right of an employee as an employee if he was not entitled to it under 
his contract of employment.   

38 The Full Bench held that it related to the right of an employer but not in relation to the contract of employment; rather it related 
to the employer as a person who alleged that the employee will unjustly enrich himself by a mistake.  The Full Bench held that 
it did not relate to the duties of employers or employees.  Neither was it a matter which related to the wages, salaries, 
allowances or other remuneration of employees because it was not remuneration, it was not part of the salary and it was not 
part of the allowance.  The Full Bench held that it did not relate to any other matters as defined nor to the work, rights or duties 
of employers or the work, rights or duties of employees.   

39 That decision of the Full Bench is binding on the Public Service Arbitrator however the definition of “industrial matter” has 
been amended since that decision.  The amended definition is set out in paragraphs [28] and [29] above.  The amendments 
effected by s.185(3) of the Labour Relations Reform Act 2002 added the words “or pertaining”; deleted the words “matter 
relating” and inserted the words “matter affecting or relating or pertaining”; inserted the words “the relationship between 
employers and employees”; and inserted the words “any matter of an industrial nature the subject of an industrial dispute or the 
subject of a situation that may give rise to an industrial dispute”.   

40 The words “or pertaining” broaden what was already a broad definition.  For a matter to pertain to the relationship between 
employers and employees it must affect them in their capacity as such: R v. Coldham, ex parte Australian Social Welfare 
Union (1983) 15 CLR 297; re Alcan Australia Limited, ex parte Federation of Industrial Manufacturing and Engineering 
Employees (1994) 68 ALJR 626 at 629 and 630.  In this case, the payment by the respondent of the entire period of Mr 
Dinnie’s illness affects both the employer and the employee in those capacities. 

41 The definition was also altered by including the words “the relationship between employers and employees”.  As the history of 
the matter referred for hearing and determination shows, Mr Dinnie maintained contact with the respondent frequently during 
his leave of absence.  The payments to him occurred as a result of that relationship between employer and employee.  I find in 
these circumstances that those additional words, too, are a significant change from the definition as it was in 1992.   

42 The inclusion into the definition of “any matter of an industrial nature” introduces a qualification to the definition of “industrial 
matter”.  That is, an “industrial matter” includes any matter of an industrial nature.  For the reasons already given, I consider 
that the issue of the amount of sick leave available to Mr Dinnie and his utilisation of it and the payment by the respondent of 
its employee’s entire period of absence are matters of an “industrial nature”.  They are matters which have given rise to an 
industrial dispute which has been referred to the Public Service Arbitrator and dealt with pursuant to s.44 and s.80E of the Act.  

43 The submission that the respondent now intends to take action in the Local Court does not alter the above conclusion.  The 
changed intention of the employer in a matter before the Commission (or the Public Service Arbitrator) does not determine 
whether the Commission continues to have the jurisdiction to enquire into and deal with the industrial matter involving that 
employer.  

44 For all of those reasons I find that the matter before the Public Service Arbitrator is within the Public Service Arbitrator’s 
jurisdiction.   

45 Although the respondent argued that the Public Service Arbitrator should not exercise its discretion in the event that it does 
have jurisdiction it is to be noted that in the exercise of its jurisdiction the Public Service Arbitrator shall act according to 
equity, good conscience and the substantial merits of the case without regard to technicalities or legal forms.  It is to have 
regard for the interests of the persons immediately concerned, whether directly affected or not, and where appropriate for the 
interests of the community as a whole.   

46 The respondent argued that the recovery of public monies dispersed contrary to statute is necessary to safeguard the financial 
stability of the State.  From the approach adopted by the respondent, the issue is simply to be seen as the right of the 
respondent to recover monies overpaid.  For the reasons already given, I am unable to share that view.  Nevertheless, the 
importance to the State that public monies be recovered is not to be discounted.  Indeed, it is one of the considerations to 
which the Public Service Arbitrator is obliged by s.26(1)(c) in the circumstances of this case to have regard.  The point to be 
made is that it is only one of the considerations the Public Service Arbitrator is obliged to take into account.   

47 The Public Service Arbitrator will also take into account:  
1. That the circumstances leading to the present situation arose from delays in the respondent maintaining its 

employment records.  These delays are in contravention of s.49D of the Industrial Relations Act 1979.  They are 
in contravention of s.7 of the Public Sector Management Act 1994.  That the respondent is in breach of two 
employment statutes is a material factor and one which makes it more difficult for the respondent to justify its 
position.  The position in which the respondent finds itself was caused by its own lack of compliance with the 
law.  

2. Correspondingly, Mr Dinnie, through his union, comes to the Public Service Arbitrator with clean hands: 
throughout his period of illness he regularly made contact with the respondent’s officers for the express 
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purposes of monitoring his sick leave entitlement.  Mr Dinnie has acted in good faith and, with all due respect to 
him, most appropriately and properly.   

3. Further, the circumstances giving rise to the matter are not in any sense attributable to Mr Dinnie making a 
representation that he was entitled to the sick leave he was paid.   

4. By s.125 of the Property Law Act 1969 the receipt by Mr Dinnie at the time of payment during the entire period 
of his absence was “in good faith” and his remaining absent accordingly in reliance upon the information given 
to him by the respondent itself is a relevant consideration.  That section also obliges the Public Service 
Arbitrator to have regard to all possible implications in respect of the parties other than the union or Mr Dinnie 
to that payment.  I include in those implications that the recovery of public monies dispersed contrary to statute 
is necessary to safeguard the financial stability of the State. 
The Property Law Act 1969 is, by its title, an act to amend and consolidate the law relating to property.  
“Property” is defined in that Act to include real and personal property and any estate or interest therein and any 
thing or chose in action.  A chose in action is a proprietary right that is recoverable by action (Alderson v. St 
Columba - Kingswood College (2004) 84 WAIG 181 per Smith C at [103]).  I consider the respondent’s right to 
take action in the Local Court to be a chose in action. 
The Property Law Act 1969 does not expressly state that it does not apply where any of its provisions are 
inconsistent with a provision of the Industrial Relations Act 1979.  I consider therefore that the provisions of 
s.125 are applicable to these circumstances.  I find that s.125 of the Property Law Act 1969 is a relevant 
consideration for the purposes of this matter.   

48 I also take into account the decision and the comments of Scott C in the matter referred to by the union.  The manner in which 
the Public Service Arbitrator approached the matter before her was, with all due respect, correct.  It is not to be approached on 
the narrow basis that the respondent urges.  Rather, all matters are to be taken into account.  In the different circumstances of 
the matter before Scott C, she decided that the parties should share equally the burden of the issue.   

49 I also take into account the comments of His Worship W G Tarr IM to which the union has referred me.  I regard his 
Worship’s comments as most apposite to the circumstances of this case: there was an obvious error in the employer’s records 
which raised a doubt about Mr Dinnie’s sick leave entitlement; he should be given the benefit of the doubt.   

50 In this case, there has been no contribution to the error by the employee concerned.  Rather, the error has been entirely the fault 
of the respondent who also has not complied with the law.  The employee with particularity queried his entitlement on many 
occasions to precisely avoid the situation in which he now finds himself.  In contrast to the respondent, the employee has s.125 
of the Property Law Act 1969 in his favour.   

51 The decision in this matter is also to take into account the interests of the persons immediately concerned and the interests of 
the community as a whole.  It is manifestly important that monies paid without authorisation be able to be recovered either by 
the alternatives presented to Mr Dinnie, or in default by the action foreshadowed by the respondent.  Were it otherwise, the 
Consolidated Fund would be at risk of unauthorised expenditure on a potentially great scale.  

52 The balancing of these issues is only able to be done on a case-by-case basis.  The decision reached in one case will not set a 
precedent for the circumstances of a different case.  Having regard to the genuineness of Mr Dinnie’s illness; that his period of 
absence was covered by medical certificates; and that the fault lies only with the respondent for what has occurred, the equity 
and good conscience lies with Mr Dinnie: he should be given the benefit of the doubt.   

53 Correspondingly the cost to the Consolidated Fund is not a significant cost.  The burden upon Mr Dinnie if he is obliged to 
repay the sum of $4,858.50 (as the respondent’s withdrawal of the re-payment options will oblige him to do) is far greater in a 
relative sense than the burden to the Consolidated Fund if he is not obliged to do so.   

54 Further, this decision turns very much on its own facts.  The risk of unauthorised expenditure on a potentially great scale is 
thus quite small.   

55 In all of the circumstances of this case the union has made out its claim.  I consider that the appropriate order to make is that 
Mr Dinnie be deemed to have been on paid sick leave for the 22.1 days prior to his return to work on 2 May 2003.  A Minute 
of the order to that effect now issues. 
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Applicant Ms S. Thomas and later by written submission 
Respondent Ms V. Jabr and later by written submission 
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Order 
HAVING HEARD Ms S. Thomas and later by way of written submissions on behalf of the applicant and Ms V. Jabr and later by 
way of written submissions on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby order - 

THAT Mr Gilbert Dinnie be hereby deemed to have been on paid sick leave for the 22.1 days prior to his return to work 
on 5 May 2003. 

(Sgd.)  A R BEECH, 
[L.S.] Senior Commissioner. 

 

INDUSTRIAL MAGISTRATE—Complaints before— 
2004 WAIRC 12666 

WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES’ COURT 
PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF 

EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH 
CLAIMANT 

 -v- 
 CITY OF WANNEROO 

RESPONDENT 
CORAM MAGISTRATE RH BURTON IM 
DATE WEDNESDAY 25 AUGUST 2004 
FILE NO M 198 OF 2003 
CITATION NO. 2004 WAIRC 12666 
 
 
Representation 
Claimant Ms J Boots (of Counsel) of Boots & Seaman Lawyers and with her Mr MP Kane. 
Respondent Ms J Auerbach (of Counsel) and with her Ms L Gibbs (of Counsel) both of CCI Legal Pty Ltd. 
 
 

Reasons for Decision 
1 In this matter the issue before the Court is the correct characterisation of Michael Van Der Waarden (hereinafter referred to as 

“the Employee”), a former employee of the City of Wanneroo, who was employed subject to an employment contract which 
stipulated that the Local Government Officers (Western Australia) Award 1999 (the Award) and the City of Wanneroo 
Certified Agreement applied to the employment but were not incorporated into the contract. 

The Claim 
2 The Claimant alleges that the Employee was a Patrol Officer and that is akin to being a security officer, patrolling the city to 

report on anti-social activity, safety issues and suspicious activity and, as such, was employed to work shift work.  
Accordingly the shift work and overtime provisions of the award should apply. 

3 The Claimant contends that the Employee is entitled to certain shift penalties and overtime payments which have not been 
allowed for the period of the claim (being the fortnight ended 4 July 2003) and which gives rise to an underpayment of 
$730.57 (see annexure B to the Notice of Particulars). 

4 The Claimant alleges that the Employee comes within the classification of “Officer or Employee” as set out in the Definitions 
clause of the Award.  Clause 3.9 of the Award provides: 

Officer or Employee shall mean a person appointed by a Local Authority to one of the classifications in this award, a 
person engaged by a Local Authority as a Trainee in accordance with clause 16 - Traineeships, and any other person 
appointed by a Local Authority to a non-elective office necessary to the proper carrying out of the power and duties 
imposed upon the Local Authority by the Local Government Act, 1995, its successor and/or any other Act. 

5 The Claimant maintains that the Employee comes within the term “any other person appointed by a Local Authority” 
contained in clause 3.9. 

6 On the other hand the Respondent argues that the Employee is a Community Services Officer caught by clause 3.4 of the 
Award.  That definition is in the following terms: 

Community Services Officer (Welfare and ancillary services) shall mean a person engaged by a respondent whose role is 
to encourage, promote or conduct community pursuits and whose aim is the maintenance or improvement of general 
social and living standards with regard to family support, services, income, welfare, employment, education, health, 
housing, children's, youth, aged and domiciliary services, or who is primarily concerned with the social and living 
standards in the community and shall include an Assistant Community Services Officer. 

7 A Community Services Officer works rotating shifts so as to cover twenty-four hours per day, seven days per week.  Each shift 
being of ten hours duration with the total hours worked not exceeding an average of thirty-eight per week.  The shift times are: 
• Day Shift – 7.00 am to 5.00 pm 
• Afternoon Shift – 4.00 pm to 2.00 am 
• Night Shift – 6.00 pm to 4.00 am 
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8 The Respondent maintains that the provisions of clause 21 – Shift Work and clause 22 – Overtime of the Award do not apply 
to the employment of the Employee and, accordingly, there has not been any breach of the Award as alleged. 

9 It is common ground that, under clause 5 – Parties Bound of the Award, the Respondent is bound by the Award and it is 
agreed that the Employee was a Level 3 employee. 

The Evidence 
10 The Employee gave evidence in support of the claim and the Respondent elicited evidence from Ms Fiona Bentley, the 

Director of Community Development for the Respondent. 
Michael Van Der Waarden (the Employee) 
11 The Employee testified that he was employed by the Respondent for the period from 2 September 2002 until 1 January 2004.  

He obtained his position when he responded to an advertisement for Safer Citizens Patrol Officers.  The advertisement was in 
the following form: 

SAFER CITIZENS PATROL OFFICERS – (10 Positions) 
Ref. No. 02/030   Salary: $31,213 - $33,785 pa 
The City’s Safer Citizen Program is a proactive initiative established to expand and compliment existing community 
safety initiatives within the City.  This progressive approach to community safety has many components, including an 
extensive safely patrol service.  The successful applicants will have extensive experience in the Security field and effective 
interpersonal and customer service skills, along with demonstrated abilities in time management and conflict resolution.  
A current Certificate II Security Operation (or willingness to obtain one), police clearance, and an ‘A’ class drivers 
licence are essential.  Shift work, including nights and weekend work will form part of the conditions of employment. 

12 He had been a Patrol Officer previously and was successful in his application.  Subsequent to gaining the position he signed an 
employment contract that had a Position Description attached to it.  That Position Description relevantly read as follows: 

1.      POSITION IDENTIFICATION 
Title    -    Patrol Officer 
… 
2.      REPORTING RELATIONSHIP 
… 
3.      PRIMARY OBJECTIVE(S) OF THE POSITION 

• Undertake a public relations role in the delivery of Safer Citizens initiatives 
• Maintain high levels of internal and external customer service. 
• Provide active liaison with members of the community whilst on patrol 
• To attend to community safety related issues including (but not restricted to) council buildings and property 
• To promote Community Safety and Crime Prevention methods throughout the City 
• Record observations and report in an appropriate and timely manner to supervisory stall or Police 
• Attend court and give evidence in a professional manner 
• Regularly liaise with Safer Citizen partners 

4.      PERFORMANCE EVALUATION (Skills & Standards) 
• Completed occurrences and paperwork in a timely manner 
• Production and submission of Field and Action Reports 
• Effective customer service and interpersonal skills 
• Effective level of written and verbal communication skills 
• Effective problem solving and time management skills 
• Ability to interpret and administer all relevant Statutes, Policies and Procedures relating to Safer Citizens 
• Working know ledge of relevant statutes, court procedures and legal methods of gathering evidence 
• Promotion of Crime Prevention, Public Relations and Safer Citizens initiatives 
• Effective front line customer service skills 
• Demonstrated ability to work unsupervised but also as an effective team player 
• Demonstrate at all times a professional and personal integrity 
• Accuracy and timeliness in retrieving City information and operational data from the computer data base 

5.      BRIEF SUMMARY OF DUTIES TO BE PERFORMED 
DUTIES 
Patrol precincts in a diligent manner and report observations 
Attend complaints received in an expedient manner and address issues raised by customers appropriately 
Comply with council guidelines and policy 
Liaise as required with members of the public and actively promote strategies to improve individual safety 
Complete and submit field reports and action reports at the completion of each rostered shift 
Assist the Safer Citizens Team Leader as required 
Maintain and expand knowledge of Security and related activities 
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Expand and employ knowledge of Community Policing and Crime Prevention techniques 
Attend training courses as required 
Maintain a current Security Licence 
Provide effective front line customer service 
Attend public relations and promotional opportunities as required including community events and visits to schools for 
educational talks 
Provide after-hours customer service as required 
Ensure patrol vehicle is clean and well maintained 
6.      SELECTION CRITERIA (Skills, Knowledge & Experience) 
Essential 

• Effective verbal and written communication skills 
• Demonstrated interpersonal skills related to conflict resolution and working within the team 
• Demonstrated skills in public relations and presentation skills 
• Demonstrated customer service skills 
• Demonstrated ability to problem solve and time manage 
• Demonstrated ability in recognising and maintaining high ethical standards 
• Basic knowledge of computers eg Microsoft Word, Excel. 

Desirable 
• Demonstrated experience in Security field 
• A current Senior First Aid Certificate 
• Knowledge of Local Government, role and procedures 

7.      QUALIFICATIONS 
• Current Certification II Security Operations (or capacity to obtain) 
• Current C class W.A. Driver License or equivalent 
• A current police clearance 

8.      OTHER SPECIFIC DETAILS OF POSITION 
EXTENT OF AUTHORITY – Work within established council procedures and policies and to enforce Acts, Regulations 
and Local Laws as authorised by the Chief Executive Officer, in consultation with the Manager Ranger and Safety 
Services. 
LOCATION – City of Wanneroo 
ALLOWANCES/SPECIAL CONDITIONS  

• 40 hour week 
• shift loadings as per LGOA Award 1999. 

SPECIALISED EQUIPMENT OPERATED – Nil. 
9.      CERTIFICATION 
... 

13 The remuneration was Level 3, step 1, $34,688.08 per annum for a 40 hour week, being 80 hours a fortnight with a maximum 
of 10 hours a day.  He worked with other officers as part of a team.  The position description states he is to receive shift 
loadings but he never received any. 

14 He was required to have a current Certification II Security Operations licence, a C class driver’s licence and a current police 
clearance. 

15 He testified that he had worked in security since 1988.  He said that he had been interviewed for the job and was told that the 
job entailed patrolling.  He received training by going out with other officers and being shown around the job.  He was on 
probation for a time and was supervised by one of the city rangers. 

16 His duties were safety, security, patrolling and liaison with ratepayers.  He checked council buildings in the city’s four 
precincts and for that purpose was supplied with a council vehicle. 

17 He dealt with anti-social activity, the safety of residents and security.  He inspected council property, recreation centres, 
libraries and aquatic centres.  He reported anti-social behaviour to the police or dealt with it himself, by talking to those 
concerned.  The police would be called upon in relation to any criminal activity or anything that was unsafe.  Sometimes other 
council officers would be called in.  Damage would be reported to the council and security alarms checked.  From time to time 
he answered telephone calls and attended to the content of telephone calls received by the council, including matters related to 
the Safer Citizens program.  Many of the calls would be from ratepayers.  He also liaised with the administration. 

18 His evidence was that he attended three community events; a community centre, a fete and a youth group. 
19 There was a great deal of paperwork involving daily community contact sheets that had to be filled in, and the writing of 

reports.  There was a team leader responsible to a ranger.  There were regular and special patrols, the delivery of documents to 
ratepayers and attending hot spots. 

20 The witness said he was filling a patrolling position.  He said he had no qualifications or experience as a welfare officer or 
social worker. 

21 Pay was received on a fortnightly basis for 80 ordinary hours at $16.83887 per hour and he worked 60 hours in the fortnight 
concerned. 

22 Under cross examination he said that the contract of employment shows a salary of $32,462.06 and there was a figure of 
$34,688.00 being for a 40 not a 38 hour week.  He was always paid for a 40 hour week even if he did not work it.  Some 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2885 
 

fortnights comprised 70 and others 90 hours.  He sometimes worked extra hours filling in for a sick officer and he was paid the 
correct rate for overtime. 

23 The roster was called the Safer Citizens patrol roster.  He reported to the team leader of Safer Citizens as the council had a 
Safer Citizens programme.  One of the objectives was to liaise with members of the community while on patrol.  He did not 
have to have security experience, a first aid certificate or knowledge of the role of local government.  He said he had to be eyes 
and ears of the police. 

24 He agreed that he would report trees needing to be lopped and road potholes to the appropriate places. 
25 He would deal with stolen bags, lost property and street lights that were out.  Rubbish and syringes would be dealt with or 

reported.  He could not arrest people and he was to be community friendly and stop minor damage. 
26 He said he delivered packs containing information from the respondent to new residents, mostly personally. 
27 Patrol officers were abolished and replaced by more rangers.  The rangers were law enforcement officers. 
28 The respondent produced a file containing the Employee’s notes that were made by him of his patrols.  These documents show 

that he reported graffiti, contacted and checked that library staff were alright, checked on ratepayers at a caravan park, checked 
on the condition of a toilet where sexual activity often took place, spoke to mini-mart staff where there had been alleged hold 
up problems, dealt with community centre staff, a man on a driveway, ladies on a verge, checked council buildings for 
damage, spoke to a lady at a hairdressing salon where there had been public behaviour problems, delivered resident packs 
(mostly in person), collected a person’s shoulder bag that had been left somewhere, checked on a deli and a petrol station, 
checked anti-social behaviour in a public place relating to cars doing burn-outs, looked into children throwing sand across the 
road, reported a burnt out car, attended to parking at a library, vandalism, building alarms going off, an injured animal on a 
golf course, a blocked drain at a tennis court, reporting flood lights left on over night, spoke to a woman where alleged 
domestic violence and tended to her until the police arrived. 

Fiona Elizabeth Bentley 
29 Ms Bentley is, I find, well qualified in the area of local government.  She stated that there was a Safer Citizens programme in 

the city prior to her arrival.  It had started with a report in 2000 as a result of community concerns relating to law and order and 
safety.  It concerned a visible presence by the council in the face of inadequate police resources.  It also had an educational 
aspect.  It involved work with other agencies, workshops and seminars.  It was aimed also at anti-social behaviour generally 
and on specific occasions.  It was to be more community oriented than the City of Stirling patrols which had been put in place. 

30 The six parts of the programme were community events, community education, the patrol service, urban design, graffiti and 
coastal ranger service. It was funded by a ratepayer levy of $21.00. 

31 There was a perception of more crime rather than that in fact being the case. The Respondent wanted the community to feel 
safer.  The programme was aimed at safety rather than enforcement of safety.  Ten patrol officers were appointed. They were 
to be highly visible in the community.  They were expected to be on the road and in contact with people and to give 
information and support. 

32 The welcome pack that was distributed contained information about the City. 
33 There was some union concern that really the Patrol Officers should be more properly called Enforcement Officers.  The city 

had other Law Enforcement Officers.  The Patrol Officers had no law enforcement powers.  The witness said she thought that 
the Employee thought that he was more in the line of law enforcement.  She said the Employee did some security work.  The 
Employee was a Patrol Officer, not an Activity Officer or Children Services Officer or financial counsellor. 

34 The witness had been out on patrol to see what was in fact done. 
35 The salary was $32,462.06 for a 38 hour week but as the Employee worked 40 hours there was an extra 2 hours paid for at 

time and a half and that brought the sum to $34,688.00. 
36 Under cross examination she stated that there were several categories within the Community Services Officer classification.  

They were welfare and ancillary, recreation, arts, theatre and museum. 
37 She admitted there had been some sort of related dispute before the Australian Industrial Relations Commission. 
ONUS ON THE CLAIMANT 
38 The onus is on the Claimant to prove that the Employee is not a Community Services Officer. 
RESPONDENT’S ADDRESS 
39 The respondent referred to the matter of Kimberley Frederick Richardson, Industrial Inspector v Action Food Barns (WA) 

Pty Ltd 65 WAIG 1087. 
40 The test is whether on the facts the substantial nature of the work in terms of the purpose to be achieved by it was of the nature 

of a Community Services Officer. 
41 A review of the evidence was undertaken and it was pointed out that in the matter of an Application by the Municipal 

Officers’ Association of Australia to vary the Municipal Officers’ (South Australia) Award 1973(1) Print F6817 it was 
noted that Community Service Officers are employed in a variety of functions. 

42 The Respondent maintains that the matter is to be decided on what the primary function of the Employee is and the question 
posed was whether it is simply a matter of looking after the community’s welfare. 

43 The recent case of Jensen v City of Melville 83 WAIG 3668 was quoted and said to be distinguishable as that matter involved 
security and law enforcement services together with relevant powers. 

44 In the subject matter the Employee did quite a bit in relation to looking after city property.  He also interacted with the 
community. 

45 The Respondent submitted that the calculations made by the Claimant should have all used the rate of $16.428 per hour rather 
than $16.838; the latter rate being the hourly rate including the extra payment for the two additional hours overtime.  It relates 
to the 40 rather than the 38 hour week. 

46 The decision of the Western Australian Industrial Appeal Court in James Turner Roofing Pty Ltd v Peters 83 WAIG 427 was 
submitted as authority for the fact that if there is an alleged breach of an award then only the award rate can be enforced, not a 
higher rate and that as the incorrect figures have been used the claim should be dismissed.  The first proposition is accepted but 
the following contention is rejected.  An error in calculation should never prevent the merits of a claim being considered. 

47 Then there was a question of a set off as only a two week period has been used showing a number of hours worked when the 
following two weeks there were a different number of hours worked and that has ramifications in relation to the overtime 
claim. 
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CLAIMANT’S ADDRESS 
48 Jensen v City of Melville (supra) was quoted and submitted to be applicable. 
49 Counsel for the Claimant also cited the decision of the Industrial Appeal Court in Norwest Beef Industries and Another v 

Australian Meat Industry Employees Union 64 WAIG 2124 in support of the fact that the plain meaning of the clause was to 
be relied upon.  The whole award should be considered without additional outside information.  Awards are not an art form 

50 The decision of the Australian Conciliation and Arbitration Commission (as it was then known) in an Application by the 
Municipal Officers Association of Australia to vary the Local Government Officers (Western Australia) Award 1975 re 
salaries and definitions – community services officers, numbered C 5761 of 1981 was quoted.  That was a decision dealing 
with the addition of an officer called a Social Welfare Officer to the Award which is under consideration here.  They were to 
discuss problems in the community with the community.  They changed to be more professionally oriented, with appropriate 
qualifications. 

51 Following an outline of the history of the clause, Counsel for the Claimant submitted that the Employee was not caught by the 
clause quoted by the Respondent. 

52 Law Enforcement Officer has its own particular definition in clause 3.7 and it is to be highlighted that there are no definitions 
for the positions of many city officers in the Award. 

53 The question is whether a Patrol Officer doing what the Employee did comes within the definition set out in clause 3.4. 
54 The obvious differences in this situation to that in Jensen v City of Melville (supra) stems from the fact that Jensen had to 

inspect council properties and attended to some enforcement of by-laws. 
55 It was emphasised that there is a breach of the Award as the work time is 40 not 38 hours a week. 
56 As an “Officer” the Employee would be paid shift and overtime allowances. 
57 The Claimant conceded that under James Turner Roofing (supra) there can be no claim seeking the enforcement of over 

award payments. It was also conceded that the correct hourly rate for the purposes of calculation is to be $16.428. 
58 The Claimant pointed out that in the fortnight following that before the Court the Employee worked 70 hours but was paid for 

80, and this gives rise to the set-off submission by the Respondent.  There is nothing in the contract of employment, however, 
which states that there was an additional two hours incorporated at time and a half rates.  There is nothing to allow that set-off.  
There should be no set-off of the amounts paid in the 90 hour fortnights with that paid in the fortnights when 70 hour is 
worked. 

59 A formal application to amend the hourly rate to $14.428 was made by the Claimant. 
FINDINGS 
60 At the conclusion of addresses I referred the parties to the following authorities: 

• The Federated Clerks’ Union of Australia v Cary 57 WAIG 585 
• Doropoulos and Others T/A Swan Dry Cleaners v Transport Workers Union 69 WAIG 1290 
• Federated Miscellaneous Workers Union v Shire of Rockingham Child and Youth Care Trust 65 WAIG 1147 

61 Those cases really put forward the test of major and substantial part of the work and mentioned other indicia that should be 
considered all of which were mentioned in the authorities quoted by Counsel appearing herein. 

62 I have to decide whether the Claimant has proved on the balance of probabilities that the Employee comes within the 
definition of “Officer or Employee” as set out in clause 3.9 of the Award as contended for by the Claimant or within the 
definition of “Community Services Officer (Welfare and ancillary services)” as set out in clause 3.4 as contended by the 
Respondent.  Really I have to decide the matter based on what the Employee did during the relevant fortnight. 

63 For the reasons that follow, I find that the contention of the Claimant is correct. 
64 There has to be a welfare component in the work carried out and in this case there was some such work.  The encouragement, 

promotion and conduct of the community pursuits must be, and were, to improve general and social living standards but, and 
here is the problem, it must be in relation to those topics family support, services etc.  The Employee had nothing to do with 
most of those areas; he was a Patrol Officer patrolling the City for the City’s benefit.  Those topics were not the major and 
substantial part of his work.  The only applicable heading was “services” and he did far more than that and most of the work he 
carried out was not on that list.  His work was far from primarily concerned with the social and living standards of the 
community. 

CONCLUSION 
65 I find that the Employee must come within the definition “Officer or Employee”. 
66 For the sake of completeness I also decide that compelling work for any more than 38 hours breaches the Award. 
67 I allow an amendment of the hourly rate to $16.428 and note that the sum claimed will have to be recalculated using the 

amended hourly rate. 
68 I allow the claim for set-off on the basis of the James Turner Roofing (supra) case.  I decide in line with that authority that 

there can be no prosecution to recover payments above the Award.  Also in this regard I draw the parties’ attention to item 1 of 
paragraph 21 of that decision which states: 

If no more appears than that (a) work was done; (b) the work was covered by an award; (c) a wage was paid for that 
work; then the whole of the amount paid can be credited against the award entitlement for the work whether it arises as 
ordinary time, overtime, weekend penalty rates or any other monetary entitlement under the award. 

69 As there is a claim for a penalty and costs, I will hear the parties in that regard and otherwise in relation to the orders to be 
made on a date to be fixed. 

RH Burton 
Industrial Magistrate 

 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2887 
 

2004 WAIRC 12700 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES’ COURT 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
CLAIMANT 

 -v- 
 CHIEF EXECUTIVE OFFICER DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM MAGISTRATE WG TARR IM 
DATE THURSDAY, 19 AUGUST 2004 
FILE NO M 87 OF 2004 
CITATION NO. 2004 WAIRC 12700 
 
 
Representation 
Claimant Ms J van den Herik. 
Respondent Mr C Bydder (of Counsel) of the State Solicitor’s Office. 
 
 

Reasons for Decision 
(Given orally following the conclusion of the hearing, extracted from the transcript of  

proceedings and edited by His Worship) 
1 The claim in this matter is made pursuant to the provisions of section 83 of the Industrial Relations Act 1979 (the Act) and 

alleges that the Respondent has failed to comply with a provision of an agreement.  The Claimant is an organisation of 
employees registered pursuant to the provisions of the Act and the Respondent is the Disability Services Commission.  Both 
parties are parties to and bound by the Social Trainers General Agreement 2002 which was registered with the Western 
Australian Industrial Relations Commission by order of the Public Service Arbitrator dated 17 April 2002. 

2 The provision of the agreement said to have been breached by the Respondent is that provision provided for in Schedule 2 of 
the agreement and, in particular, that the Respondent has not complied with the requirement that the staff ratio of social 
trainers, trainee social trainers and client assistants be at a ratio of 70%, 15% and 15%.  The relevant part of Schedule 2 under 
the heading “Introduction of employees other than Social Trainers” is as follows: 

“The parties agree to review the issue of employee mix over the 6 months following the registration of the agreement.  If 
the parties cannot reach agreement, the dispute resolution procedure contained in the agreement will apply.  In the 
meantime, the status quo will continue to apply.” 

3 Subclause 1 of the Schedule reads that: 
“When employees other than Social Trainers are introduced into individual units which are currently staffed by Social 
Trainers the following will be recognised: 
1.1   Adherence to strong guidelines to protect: 

(a)   integrity of service provided by Social Trainers; 
(b)  the percentage of Social Trainers in relation to other staff.  This percentage will be 70% Social Trainers, 

15% Trainee Social Trainers and 15% Client Assistants; and 
(c)  …” 

4 It is interesting that Schedule 2 has a preamble which suggests anticipation of a problem with the issue of employee mix.  It 
certainly provides for a review of the issue of employee mix over the 6 months following the registration of the agreement.  
The agreement was registered on 18 March 2002.  The preamble envisages a review over the 6 months and not after, as one 
might expect, which suggests an ongoing review.  It then provides that: 

“If the parties cannot reach agreement, the dispute resolution procedure contained in the agreement will apply.” 
5 Clause 32 of the agreement provides for a dispute settlement procedure and, as it is the only provision on the subject, I assume 

those who drafted the agreement had that in mind when they worded the preamble which refers to a “dispute resolution 
procedure”.  Clause 32 provides, inter alia, for any dispute to be referred to the Western Australian Industrial Relations 
Commission. 

6 It would appear from the evidence that a single bargaining unit was established by the parties as early as May 2002 to consider 
Schedule 2.  That unit held nine fortnightly meetings before the Respondent, following the dispute resolution procedure 
agreed, made an application to the Public Service Arbitrator for a conference pursuant to section 44 of the Act.  That 
application claimed that the parties were at odds over the staff mix and were unable to reach agreement. 

7 Why that application was not pursued to a conclusion, I do not know.  It was my view at the beginning of the hearing of the 
matter before me, that the dispute between the parties was an industrial dispute and should be pursued as envisaged in the 
agreement, and in the manner provided for, in the Industrial Relations Commission.  That jurisdiction acts according to equity, 
good conscience and the substantial merits of the case without regard for technicalities or legal form. 

8 The Claimant maintained there was merit in its application pursuant to section 83 of the Act and has pursued its claim which 
has now been heard by me.  In this Court, the Industrial Magistrate is required to decide claims before it on proof and 
according to law.  The Claimant has the onus of proof to satisfy me, on the balance of probabilities, that the Respondent has 
failed to comply with a provision of the agreement.  It is argued by the Claimant that the Respondent has not maintained the 
staff ratio or employee mix of 70% Social Trainers, 15% Trainee Social Trainers and 15% Client Assistants. 

9 I must say I find the wording of subclauses 1 and 1.1 does not allow for easy interpretation.  Subclause 1, as I have quoted 
above provides that when employees other than Social Trainers are introduced into individual units which are currently staffed 
by Social Trainers certain the matters in subclause 1.1 will be recognised. 
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10 I have not heard any evidence of what is intended by the introduction of employees into “individual units” and I am not sure 
that there was evidence to explain to me what an individual unit was or the significance of an individual unit.  It is when 
employees other than Social Trainers are introduced into individual units that subclause 1.1 will be recognised.  There is no 
evidence before me that employees other than Social Trainers have been introduced into individual units. 

11 If it was not for the preamble to Schedule 2, the Court may have been able, having heard appropriate evidence, to make some 
sense of subclauses 1 and 1.1 but the preamble, in my view, qualifies the application of the subclauses.  Firstly, there was an 
agreement to review the employee mix over the 6 months following the registration of the agreement.  The preamble then 
provides that if the parties cannot reach agreement the dispute resolution procedure of clause 32 would apply.  The preamble 
finishes with: 

“In the meantime, the status quo will continue to apply.” 
12 In the Shorter Oxford English Dictionary, “meantime” is defined as “during or within the time which intervenes” or “so long 

as the interval lasts” or “intended to serve for the interim”.  “Status quo” is defined in the same dictionary as “the existing 
state of things”.  It follows, I believe, that “in the meantime” must refer to the interval from the registration of the agreement 
until the parties reach agreement and until there is agreement reached, the status quo must continue to apply. 

13 I find, therefore, that the status quo must have been the employee mix and arrangements at the time of the agreement and I 
have heard no evidence of what that situation was.  On the evidence I have before me and the uncertainties created by 
Schedule 2, I cannot conclude on the balance of probabilities that the Respondent failed to comply with the provisions of 
Schedule 2.  In fact, my view is that the Respondent did comply by reviewing the issue of employee mix over the 6 months 
following registration of the agreement, as evidenced by the negotiations and establishment of a single bargaining unit and its 
deliberations, and by pursuing the dispute settlement procedure contained in the agreement.  

14 For these reasons, I find that the Claimant's claim cannot succeed and should therefore be dismissed. 
15 It is still my view that the parties should refer their industrial dispute back to the Public Service Arbitrator so there may be a 

resolution to the difficulties associated with the employee mix and if it will assist the parties, it is my assessment of the sworn 
evidence given by the Respondent's witnesses that it may not be realistic to set an arbitrary ratio for the employee mix.  It is 
clear from the evidence that even if the Respondent wanted to achieve a ratio of 70%, 15% and 15% as envisaged it would, at 
the least, be difficult to do so and, in my view, impossible to maintain; making any provision as such in an agreement 
undesirable. 

16 There will be an order that the claim be dismissed.  
WG TARR, 
Industrial Magistrate. 

 

2004 WAIRC 12667 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES’ COURT 

PARTIES JUDITH POTTER 
CLAIMANT 

 -v- 
 CLARK'S BREAD & PATISSERIE 

RESPONDENT 
CORAM  MAGISTRATE RH BURTON IM 
DATE THURSDAY, 26 AUGUST 2004 
FILE NO M 104 OF 2004 
CITATION NO. 2004 WAIRC 12667 
 
 
Representation 
Claimant Mr NJ Hodgson appeared on behalf of the Claimant (the Respondent in these proceedings). 
Respondent Mr D Clarke of Senate Pty Ltd appeared on behalf of the Respondent (the Applicant in these 

proceedings). 
 
 

Reasons for Decision 
The Application 
1 The Court has before it an interlocutory application which was filed on 14 July 2004 by Clark’s Bread & Patisserie 

(hereinafter referred to as the Applicant) which was the Respondent to the substantive claim. 
2 By this application the Applicant seeks to have the substantive claim dismissed rather than it being allowed to be discontinued 

by the filing of a Notice of Discontinuance of Action.   The applicant also seeks to have an order made for costs incurred by 
the Applicant in preparing to defend what it says is a claim which was frivolously or vexatiously instituted by Judith Potter 
(hereinafter referred to as the Respondent). 

3 The application was a straightforward one, but a number of issues were raised which I thought it appropriate to give 
consideration to and provide written reasons. 

History of the Claim 
4 The claim at first instance was filed on 14 May 2004.  It alleged that the Respondent was a casual worker who was due a sum 

of money representing an underpayment of entitlements due to her pursuant to the Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977 (the Award). 

5 The claim was made on behalf of the Respondent by Neville John Hodgson who describes himself on the claim form as a 
solicitor/agent. 
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6 The claim was served on 21 May 2004 and a response was filed on 28 May 2004.  The response alleged that the claim was 
frivolous, vexatious and a fraud as the Respondent was on worker’s compensation at the time as a result of an injury sustained 
while working at another bakery and further that the Respondent’s agent was complicit in the fraud.  Costs were claimed. 

7 The Clerk of the Court, by letter dated 28 May 2004, scheduled the matter for a pre-trial conference on Monday 21 June 2004, 
however, the pre-trial conference did not eventuate because a Notice of Discontinuance of Action was filed and the Clerk 
formally concluded the matter. 

8 On 14 July 2004 the applicant filed its interlocutory application with a supporting affidavit and the matter came before me on 
11 August 2004.  At that time the parties each made a number of submissions, the answers to at least some of which may be of 
interest to agents who practice in this jurisdiction. 

The Legislation 
9 The claim was made pursuant to the provisions of the Industrial Relations Act 1979 (the Act) and the relevant sections of that 

Act are set out hereunder. 
10 Section 81E provides: 

81E.   Representation 

In proceedings before an industrial magistrate’s court a party may —  
(a) appear in person; 
(b) be represented by an agent; or 
(c) be represented by a legal practitioner. 

11 Section 83 relevantly provides: 
83.   Enforcement of certain instruments  

(1) Subject to this Act, where a person contravenes or fails to comply with a provision of an instrument to which 
this section applies any of the following may apply in the prescribed manner to an industrial magistrate’s court 
for the enforcement of the provision —  

(a) … 
(b) … 
(c) in the case of an award or industrial agreement, any organisation or association named as a 

party to it; 
(d) … 
(e) any person on his or her own behalf who is a party to the instrument or to whom it applies; 
(f) …. 

(2) In this section —  
“instrument to which this section applies” means —  

(a)    an award; 
(b)    … 
(c)    … 
(d)    … 

12 Section 83C provides: 
83C.   Costs of enforcement orders 

(1) Subject to subsection (2), an order under section 83, 83A or 83B may be made in any case with or without 
costs, but in no case shall any costs be given against the Registrar, a Deputy Registrar, or an Industrial 
Inspector. 

(2) In proceedings under section 83 or 83B costs shall not be given to any party to the proceedings for the services 
of any legal practitioner or agent of that party unless, in the opinion of the industrial magistrate’s court, the 
proceedings have been frivolously or vexatiously instituted or defended, as the case requires, by the other party. 

13 Finally, section 112A relevantly prescribes: 
112A.   Registration of industrial agents 

(1) In this section a reference to carrying on business as an industrial agent is a reference to carrying on business 
as a person who does either or both of the following —  
(a) appears as an agent under section 31, 81E or 91; 
(b) provides advice or other services in relation to industrial matters. 

(1a) Despite subsection (1), a reference to carrying on business as an industrial agent does not include —  
(a) carrying on business by an organisation, the Council, the Chamber or the Mines and Metals 

Association; 
(b) carrying on business as a person who acts as a bargaining agent within the meaning of section 42B(4); 

or 
(c) carrying on business as a person who —  

(i) appears in proceedings as provided by section 97WJ; or 
(ii) provides advice or other services in relation to industrial matters, in the capacity of a bargaining 

agent under section 97UJ. 
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(2) Except as provided under this section a person who, not being an industrial agent registered under this section 
or a legal practitioner, in any way carries on business as an industrial agent, or holds himself out as carrying 
on business as an industrial agent, commits an offence. 

Penalty: $2 000. 
(3) For the purposes of section 123(3)(c) of the Legal Practice Act 2003 a person who is —  

(a) registered under this section; 
(b) acting under a contract of employment for a person who is registered under this section; or 
(c) an employee or officer of any organisation, the Council, the Chamber, the Mines and Metals 

Association, or a prescribed body or class of body, acting on behalf of that body, 
is authorised to —  
(d) appear for a party, person or body under section 31, 81E or 91; and 
(e) provide advice and other services in relation to industrial matters. 

… 
The Applicant’s Submissions 
14 It was submitted that the substantive claim should have been made through the Australian Liquor, Hospitality and 

Miscellaneous Workers Union, Western Australian Branch but I refute this contention as the substantive claim seeks to 
enforce an instrument, the Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977, and in 
accordance with section 83(1)(c) of the Act that union is not a party to such award.  Neither of course is the Transport Workers 
Union of Australia, Industrial Union of Workers, Western Australian Branch (the TWU), of which Mr Hodgson is an 
employee or officer. 

15 It is axiomatic that it is not a union which is seeking to enforce the award, it is the Respondent, Judith Potter, represented by an 
agent, who is making the claim as she is entitled to do under section 83(1)(e) of the Act. 

16 The Applicant alleged that Mr Hodgson was not a person who could represent the Respondent as he is not a registered 
Industrial Agent.  Clearly that submission must be rejected on the basis of the provision of section 112A(3)(c), (d) and (e). 

17 The Applicant also pointed out that the Respondent was described in wages schedules which were obtained from Noonans 
Bakery Pty Ltd (exhibit A) as being subject to “Worker’s Compensation”.  The relevance of the notation “Worker’s 
Compensation” was not explained.  Some assertions were made from the bar table but I am far from clear as to what the 
ramifications are.  No evidence was called to clarify the matter so I take the matter no further. 

18 For the above reasons the Applicant maintained that the claim was frivolously and vexatiously instituted and, rather than being 
allowed to be discontinued, should be dismissed with an award of costs to the Applicant. 

19 The Applicant referred me to two authorities, the first being Hayman v Donald F Munro & Associates 83 WAIG 3666, a 
decision of my brother Industrial Magistrate Tarr which sets out the tests to be applied in determining whether a claim is 
frivolous or vexatious.  With respect, I agree with what is said in that case; one must look at all the circumstances of a case.  
The second authority was Butler v St John of God Hospital 83 WAIG 3141 which I find to be of little relevance to this matter. 

20 The Applicant alleged that Ms Potter had to go to another union because of her worker’s compensation claim being on foot at 
the time of her moonlighting which resulted in the alleged underpayment. 

21 The Applicant sought costs of $700.00, which amount was not itemised or substantiated in any way. 
The Respondent’s Submissions 
22 The first proposition advanced by the Respondent was that there was now no matter before the Court to ground the Applicant’s 

interlocutory application because the substantive claim had been discontinued on 17 June 2004.  I reject this submission and 
find that the claim is still on foot for the purpose of the interlocutory application, but for no other purpose.  There has been a 
discontinuance of the claim by the filing and serving of the form after the Applicant had filed and served its response.  I find 
that in the usual case it is suitable merely to file and serve a notice of discontinuance, and the matter is left at that.  In a 
particular case, however, a Respondent to a claim may wish to have the claim dismissed to prevent a repetition of the claim.  
On that basis and considering that there was no serious opposition to a proper disposal of the matter, I will order that the 
substantive claim be dismissed. 

23 Mr Hodgson submitted that he could represent the Respondent in this Court, as could any individual, on the basis that no fee 
was charged to the Respondent.  Mr Hodgson maintained that he could and did represent Ms Potter on a pro bono basis. 

24 This submission is clearly unsustainable in the light of the provisions of section 81E of the Act which states that before an 
Industrial Magistrate’s Court a party may appear in person; be represented by an agent (and this must be a registered Industrial 
Agent in accordance with section 112A of the Act) or be represented by a legal practitioner. 

25 It was also submitted that the Respondent is a member of the TWU and, as Mr Hodgson is an employee or officer of that 
union, he can represent her before this Court.  I accept that submission.  The Respondent came to that union as a member of 
same, which she is entitled to be under freedom of association laws, and sought representation; which she received. 

26 Mr Hodgson submitted that there was no evidence in relation to the matter of “Worker’s Compensation”, especially in relation 
to what were the ramifications regarding the Respondent having other employment.  He surmised that the Respondent may 
have been part of a rehabilitation programme. 

Findings 
27 I find that there is no reliable evidence that the Respondent was receiving worker’s compensation payments at the relevant 

time.  The Court should not speculate on what the notation “Worker’s Compensation” means in relation to the employment of 
the Respondent by the Applicant.  It is not open to me, on the same basis, to speculate on the matter of possible rehabilitation. 

28 I find, after considering all the material, that the claim was not instituted frivolously or vexatiously.  The Respondent believed 
she had a cause of action and convinced Mr Hodgson, an employee or officer of a union with obvious knowledge of claims for 
underpayments, to assist her in the preparation and filing of her claim.  Subsequent to the filing and serving of the response, 
the matter was seen, for whatever reason, to be one without a chance of success and so it was discontinued.  In my view that is 
clearly the procedure envisaged by the Industrial Magistrates’ Courts (General Jurisdiction) Regulations 2000.  In that 
regard I find that the Respondent acted properly. 
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29 It is of little consequence but I consider, on the papers before me, that there may well have been a breach of the relevant 
award. 

30 In my view there is nothing before me to suggest that Mr Hodgson was complicit in the claim, be it fraudulent or otherwise, 
and I so find. 

31 Section 112A of the Act allows an employee or officer of a union to act as an Industrial Agent, especially in respect of 
members of the same union.  Although there is no evidence to substantiate it, I accept that the Respondent was a member of 
the TWU and I find that Mr Hodgson could appear for her and “provide advice and other services in industrial matters” 
(section 112A(3)(e)). 

32 Finally I make a finding that the law is that there is no requirement for consent to be given to a discontinuance of any claim or 
defence.  I am also of the view that anyone can join a union. 

Conclusion 
33 Consequent upon my findings, the outcome of this matter must be that the claim for costs will be refused but the application to 

have the substantive claim dismissed will be allowed. 
34 Accordingly there will be an order dismissing the claim in matter No M 104 of 2004 and otherwise the interlocutory 

application filed on 14 July 2004 will be dismissed. 
RH BURTON, 
Industrial Magistrate. 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 
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 MANFRED HANS POGGONDORFF 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 17 AUGUST 2004  
FILE NO. APPL 542 OF 2004 
CITATION NO. 2004 WAIRC 12382 
 
 
Catchwords Termination of employment - Harsh, oppressive and unfair dismissal - Acceptance of referral out of 

time - Application referred outside of 28 day time limit - Relevant principles to be applied - 
Commission satisfied applying principles that discretion should be exercised - Acceptance referral out 
of time granted - Industrial Relations Act 1979 (WA) s 29(1)(b)(i),(2)&(3) 

Result Application to extend time under s 29(3) of the Industrial Relations Act 1979, granted. 
Representation 
Applicant In person 
Respondent Mr M Jensen (of counsel) 
 
 

Reasons for Decision 
1 This is an application under s 29(3) of the Industrial Relations Act 1979 ("the Act") for an extension in time for filing an 

application under s 29(1)(b)(i) of the Act, by Mr Kim John Bland ("the Applicant") that he has been harshly, oppressively or 
unfairly dismissed by Mr Manfred Hans Poggondorff ("the Respondent") on 10 March 2004.  

2 The application was heard by the Commission on 16 July 2004.  At the conclusion of the hearing I gave brief reasons for 
decision and advised the parties I was of the view that it would be unfair not to grant the Applicant an extension of time to file 
his application.  These are the reasons why I reached that conclusion. 

3 The Commission file records that the Applicant filed his application on 22 April 2004.  The application was filed 16 days out 
of time. 

The Applicant's Evidence 
4 The Applicant testified that he was employed as a deckhand on the Respondent's crayfishing boat until 10 March 2004.  The 

Applicant had previously been employed by the Respondent in the 2003 crayfishing season.  The Applicant worked seven days 
a week.  He says he was paid a percentage of the catch which resulted in his earnings each week varying from $300 to $400.   

5 Sometime before the Applicant's employment came to an end, he informed the Respondent that he was not going to "do the 
gear".  Doing the gear entailed building and repairing pots.  He said he refused to do this work as they were only earning a few 
dollars a day.  About three to four days later he went wet line fishing on the Respondent's boat and they caught a reasonable 
amount of fish.  The Applicant testified that he spoke to the Respondent's skipper, Gavin and told him he would "do the gear" 
as they were making some extra money catching fish.   
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6 When they returned to the dock at Cervantes on 10 March 2004, the Applicant was involved in an altercation with another 
deckhand.  The Applicant said that the other deckhand was not happy about not making money, he was very angry and he 
wanted to fight.  The Applicant said that he stood his ground and told him he did not want to fight.  Despite that an altercation 
occurred.  The Applicant fell onto the jetty and was kicked in the back of the head by the other deckhand.  After he was kicked 
he sat on the jetty and felt pins and needles in his hands and feet.  The Applicant says that the Respondent witnessed this event.  
The Applicant later went to the Respondent's house at Cervantes.  The Applicant says the Respondent said to him (the 
Applicant), "You don't want to do the gear?" and the Applicant replied that he had spoken to Gavin about that.  The 
Respondent then said, "We don't need you and don't want you."  The Applicant said, "You are watch me get a kick in the back 
of the head and then you're going to fire me."  The Respondent said, "Yes" and the Applicant replied, "Fine" and went home. 

7 When the Applicant left the Respondent's house, the pain increased in his neck.  He telephoned an ambulance but they were 
slow in arriving so he arranged for a friend to take him to Jurien Bay Hospital where he was placed into a neck brace and 
conveyed to Joondalup Hospital.  He spent two hours at Joondalup Hospital.  The Applicant discharged himself from 
Joondalup Hospital and later saw Dr Scoffer and had an MRI scan.  The Applicant has been diagnosed as having Multiple 
Sclerosis ("MS") which has been triggered by the kick to his head.   

8 The Applicant says that he delayed in making an application to the Commission because his symptoms of MS made him very 
tired so he could not go out very much.  He continued to suffer pins and needles and soreness to his neck.  Between 10 March 
2004 and 22 April 2004, he had five or six appointments with Dr Scoffer and saw his general practitioner on about three 
occasions.  The Applicant is now on antidepressants and finds it difficult to go out.  The Applicant says that initially because of 
his condition he felt a bit scared to "take the Respondent on".  However, his symptoms began to get better.  He filed the 
application on 22 April 2004 and he went back to work in May 2004.  He worked as a deckhand for another employer until the 
end of the season.   

The Respondent's Evidence 
9 Mr Hans Poggondorff ("the Respondent) testified that the Applicant was paid $1.05 per kilo of the catch.  The Respondent says 

that he did not see the fight on 10 March 2004.  The Respondent said that he did not go out on the boat that day but met the 
boat on the jetty when it came in.  When the fight occurred he was in the cabin of the boat.  The other deckhand did not 
mention the fight to him and nor did the Applicant.  The Respondent agreed that he terminated the Applicant's employment. He 
says he said I told him, "I have had enough of this shit and I am sacking you."  The Respondent did not explain to the 
Applicant why he terminated his employment.  The Respondent testified the reason why he terminated the Applicant's 
employment was that the Applicant had been smoking marijuana on the boat and had done this on more than one occasion.  
The Respondent says he did not have a conversation about the Applicant refusing to "do the gear".  Further the Respondent 
denied that the Applicant said anything to him about being kicked in the back of the head by the other deckhand.   

Legal Principles 
10 In Malik v Paul Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683, Heenan J with 

whom Steytler J agreed held at [74] that the principles enunciated by Marshall J in Brodie-Hanns v MTV Publishing Ltd (1995) 
67 IR 298, should be applied when the Commission is considering whether to accept a referral of a claim for unfair dismissal 
out of time under s 29(3) of the Act. Marshall J in Brodie-Hanns v MTV Publishing Ltd (op cit) set out these principles when 
considering whether to extend time to bring an application as follows:– 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion."  
11 In relation to fairness, Heenan J in Malik v Paul Albert, Director General, Department of Education of Western Australia (op 

cit) after citing the forementioned principles went on to observe:– 
"I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern.  Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of the Commission which should not be burdened with unmeritorious stale claims." 

12 Whilst the merits of the Applicant's claim may or may not be relevant, Steytler J at [25], in Malik v Paul Albert, Director 
General, Department of Education of Western Australia (op cit), observed:– 

"The Commissioner is empowered to accept a late referral if it would be 'unfair' not to do so and, while an assessment of 
the merits 'in a fairly rough and ready way' (see Jackamarra v Krakouer (1998) 195 CLR 516 at [9]) will often be an 
important consideration, there is nothing in the words of s 29(3) which imports any obligation on the part of an applicant, 
to establish any degree of merit (and it should not be overlooked, in this regard, that the Commission is given broad 
powers to dismiss a matter summarily under s 27(1)(a) of the Act).  It is, of course, difficult to imagine that it would ever 
be unfair to an applicant to deny him or her the right to lodge a referral out of time where it was positively shown that the 
applicant had no prospect of success." 

Conclusion 
13 Having considered all of the evidence I am of the view I should exercise my discretion to grant the application to extend time 

to file an application for unfair dismissal out of time.  Whilst it is clear that prima facie the time limit should be complied with, 
I am satisfied the Applicant does have an explanation for his delay.  It is apparent from the Applicant's demeanour in court that 
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he is very stressed about bringing this claim.  The Applicant has described an incident on the day he was terminated, which 
caused symptoms of MS.  I am satisfied the Applicant was ill and scared for a period of time, which made it difficult for him to 
turn his attention to bringing an application for unfair dismissal.  Whilst no action was taken by the Applicant to contest the 
termination, other than to make it quite plain to the Respondent the time he was terminated that the Respondent's action was 
not fair, there is no prejudice to the Respondent.  Although a submission was made that the Respondent would be prejudiced 
there is no evidence of that.  Although the mere absence of prejudice is an insufficient basis for granting an extension of time, I 
am satisfied that the Applicant does have a prima facie case that he was unfairly terminated, if ultimately his evidence is 
accepted by the Commission.  The Applicant was summarily terminated.  When regard is had to his evidence it is arguable that 
he was denied procedural and substantive fairness.  In all the circumstances I am satisfied it would be unfair not to grant him 
an extension of time. 

 

2004 WAIRC 12479 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KIM JOHN BLAND 
APPLICANT 

 -v- 
 MANFRED HANS POGGONDORFF 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 24 AUGUST 2004 
FILE NO. APPL 542 OF 2004 
CITATION NO. 2004 WAIRC 12479 
 
 
Result Application to extend time under s 29(3) of the Industrial Relations Act 1979, granted. 
Representation 
Applicant In person 
Respondent Mr M Jensen (of counsel) 
 
 

Order 
Having heard Mr K J Bland, the Applicant and Mr M Jensen, of counsel, on behalf of the Respondent, the Commission pursuant to 
the powers conferred on it under the Industrial Relations Act 1979 ("the Act"), hereby orders that the time for filing of application 
542 of 2004 be extended to 22 April 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2004 WAIRC 12570 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BARRY W DOUGHTY 
APPLICANT 

 -v- 
 ROADSTONE QUARRIES 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 27 AUGUST 2004 
FILE NO. APPL 493 OF 2004 
CITATION NO. 2004 WAIRC 12570 
 
 
Catchwords Termination of employment - Harsh, oppressive and unfair dismissal - Acceptance of referral out of 

time - Application referred outside of 28 day time limit - Relevant principles to be applied - 
Commission satisfied applying principles that discretion should be exercised - Acceptance referral out 
of time granted - Industrial Relations Act 1979 (WA) s 29(1)(b)(i), (2) & (3) 

Result Application to extend time under s 29(3) of the Industrial Relations Act 1979, granted. 
Representation 
Applicant In person 
Respondent Mr M Manning (of counsel) 
 
 

Reasons for Decision 
1 This is an application under s 29(3) of the Industrial Relations Act 1979 ("the Act"), for an extension in time for filing an 

application under s 29(1)(b)(i) of the Act, by Mr Barry William Doughty ("the Applicant") that he has been harshly, 
oppressively or unfairly dismissed by Roadstone Quarries ("the Respondent"). 
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2 The Applicant was employed as a truck driver by the Respondent.  The Applicant was initially employed on a casual basis and 
paid $16.00 per hour.  Sometime prior to the termination of his employment on 8 March 2004, he was made permanent and he 
was paid $15.00 per hour.  The Commission's file records that the Applicant filed the application claiming he was harshly, 
oppressively or unfairly dismissed on 8 April 2004, which was two days out of time. 

The Evidence 
3 The Applicant testified that about a week or so before his employment was terminated, his wife had an argument with their 

15 year old daughter and the daughter ran away from home that evening.  The Applicant listed his daughter as a missing person 
with the police.  The Applicant went to work on the following Monday and was told by Mr Sam Catalano, a partner of the 
Respondent, to go home as he was very upset.  The Applicant testified he had the Monday and Tuesday off of that week, 
searching for his daughter, filing police reports and missing person reports.  He returned to work and Mr Graham O'Neil, the 
Respondent's Transport Co-ordinator, told him he could have time off if he required it.  The Applicant told Mr O'Neil that he 
did not want time off because there was nothing he could do.  The applicant's daughter was brought home by the police on the 
Thursday.  However, she only stayed for a short period of time.  She left again that evening in with her younger brother and 
they were not located until the following Thursday.  The Applicant had the next day, Friday, 5 March 2004, off to sort out his 
family issues.  The Applicant said he read the following Saturday's West Australian Newspaper and saw his job advertised.  He 
reported for work on Monday, 8 March 2004, and asked Mr Catalano whether he still had a position and Mr Catalano informed 
him that no, he did not.  The Applicant cleaned out his truck and left the Respondent's premises.  The Applicant denied that 
Mr Catalano had explained to him when he was terminated that the Respondent has lost contracts because he had not notified 
them that he was not coming to work. 

4 When asked why he did not file the application for unfair dismissal until 8 April 2004, the Applicant said that he was very 
stressed because his children had gone missing and he had a lot to deal with.  He also said he had to find a new job as he had a 
mortgage and bills to pay.  The Applicant said at the time of his termination that he was not aware that he could challenge his 
dismissal until he later spoke to a friend and rang the Industrial Relations Commission about two and a half weeks after his 
employment was terminated.  The Commission sent him an application form, which he filled out and sent back to the 
Commission.   

5 The Respondent elected not to give evidence 
Legal Principles 
6 In Malik v Paul Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683, Heenan J with 

whom Steytler J agreed held at [74] that the principles enunciated by Marshall J in Brodie-Hanns v MTV Publishing Ltd (1995) 
67 IR 298, should be applied when the Commission is considering whether to accept a referral of a claim for unfair dismissal 
out of time under s 29(3) of the Act. Marshall J in Brodie-Hanns v MTV Publishing Ltd (op cit) set out these principles when 
considering whether to extend time to bring an application as follows:– 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion."  
7 In relation to fairness, Heenan J in Malik v Paul Albert, Director General, Department of Education of Western Australia (op 

cit) after citing the forementioned principles went on to observe:– 
"I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern.  Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of the Commission which should not be burdened with unmeritorious stale claims." 

8 Whilst the merits of the Applicant's claim may or may not be relevant, Steytler J at [25], in Malik v Paul Albert, Director 
General, Department of Education of Western Australia (op cit), observed:– 

"The Commissioner is empowered to accept a late referral if it would be 'unfair' not to do so and, while an assessment of 
the merits 'in a fairly rough and ready way' (see Jackamarra v Krakouer (1998) 195 CLR 516 at [9]) will often be an 
important consideration, there is nothing in the words of s 29(3) which imports any obligation on the part of an applicant, 
to establish any degree of merit (and it should not be overlooked, in this regard, that the Commission is given broad 
powers to dismiss a matter summarily under s 27(1)(a) of the Act).  It is, of course, difficult to imagine that it would ever 
be unfair to an applicant to deny him or her the right to lodge a referral out of time where it was positively shown that the 
applicant had no prospect of success." 

Conclusion 
9 Having considered all of the evidence, I concluded that I should exercise my discretion to grant the application to extend time 

to file an application for unfair dismissal out of time.  I am satisfied that the Applicant has given an acceptable explanation for 
the delay in bringing the application.  The Applicant is obviously an uneducated person, who is unfamiliar with legal matters.  
I am satisfied that once he was informed he was able to challenge his dismissal; he obtained a copy of the relevant document to 
file in the Commission.  There is no evidence as to whether he was informed by the Commission of the time limit or not, so I 
cannot make any judgment about that but, in any event the Applicant's delaying in bringing an application is not lengthy.  
Whilst the Applicant did not contest termination at the time he was terminated, I am satisfied from his evidence that he was 
unaware that he could challenge his termination.  There is no evidence of prejudice to the Respondent that is caused by the 
delay, although that alone is an insufficient basis to grant an extension of time.  I am satisfied that the Applicant's claim prima 
facie has some merit.  The Applicant's evidence taken at his highest if ultimately accepted appears to raise a case that he was 
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summarily dismissed without procedural fairness.  Further, the Applicant says the reason why he was absent from work was 
due to family responsibilities and he had informed the Respondent of this reason for the absence and obtained approval of one 
or more of his supervisors to be absent.  In relation to consideration of fairness between the Applicant and other persons to the 
extent that is relevant consideration, it is my view there is no evidence of any relevant issues of fairness one way or another.   

10 Counsel for the Respondent informed the Commission that there is no objection to the Commission making an order to amend 
the name of the Respondent to Roadstone Quarries Pty Ltd.  Accordingly, the Commission will make an order granting leave 
to extend time and to amend the name of the Respondent. 

 

2004 WAIRC 12659 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BARRY W DOUGHTY 
APPLICANT 

 -v- 
 ROADSTONE QUARRIES 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 1 SEPTEMBER 2004 
FILE NO. APPL 493 OF 2004 
CITATION NO. 2004 WAIRC 12659 
 
 
Result Application to extend time under s 29(3) of the Industrial Relations Act 1979, granted. 
Representation 
Applicant In person 
Respondent Mr M Manning (of counsel) 
 
 

Order 
HAVING heard Mr B Doughty, the Applicant and Mr M Manning, of counsel, on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979 ("the Act") hereby: 
(1) ORDERS that the name of the Respondent be deleted and that be substituted therefor the name, Roadstone Quarries Pty 

Ltd; and 
(2) ORDERS that the time for filing of application 493 of 2004 be extended to 8 April 2004.   

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2004 WAIRC 12453 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CLINTON JOHN EGAN 
APPLICANT 

 -v- 
 CITY WIDE TRADING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 23 AUGUST 2004 
FILE NO/S APPLICATION 1730 OF 2003 
CITATION NO. 2004 WAIRC 12453 
 
 
Catchwords Industrial law - Termination of employment – Harsh, oppressive and unfair dismissal – Whether 

resignation or dismissal – Intent of parties considered – No dismissal at the initiative of the employer 
– Commission lacks jurisdiction – Application dismissed for want of jurisdiction – Order issued – 
Industrial Relations Act 1979 (WA) s 23A & s 29(1)(b)(i) 

Result Application dismissed 
Representation 
Applicant Mr G McCorry as agent 
Respondent Mr H Kremer of counsel 
 
 

Reasons for Decision 
1 The applicant was employed by the respondent on or about 17 September 2002 as its manager after care department.  The 

respondent is a motor vehicle dealership.  As a consequence of events said to have occurred on or about 3 November 2003, the 
applicant's employment came to an end in circumstances which are now controversial.  He brings these proceedings under s 
29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) seeking orders under s 23A of the Act.  The applicant, whilst 
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initially claiming certain contractual benefits, abandoned those claims at the commencement of the hearing of the matter.  The 
applicant does not seek reinstatement, rather compensation for loss and/or injury. 

Background 
2 The applicant as manager after care department, was responsible for “on selling” various products and services to customers of 

the respondent who had purchased motor vehicles.  It was the applicant's case that in about mid 2003, he arranged with the 
then general manager of the respondent, now its principal, Mr King, to take a period of annual leave.  Consistent with the usual 
arrangement, the applicant took steps to secure the services of a replacement employee for this period, who turned out to be a 
close friend of the applicant's.  According to the applicant, on or about 16 October 2003, he completed an annual leave form 
and left it with Mr King, who was then on leave himself.  Apparently, the applicant had indicated to Mr King when he initially 
raised the matter of taking annual leave that he wished to go to the “Melbourne Cup” in Melbourne.   

3 Just prior to leaving for Melbourne, Mr King contacted the applicant and queried why he was not at work.  A request was made 
of the applicant to attend the office to discuss the matter.  This did not occur, as the applicant was engaged on various matters 
and advised he would discuss the issue on his return.  Whilst he was in Melbourne, the applicant discovered that he had not 
received his usual remuneration into his bank account as normal.  When he queried this, he was advised his employment had 
been terminated. 

4 The respondent's position was at odds with the applicant's.  Its view of the matter was that whilst there was some discussion in 
about mid 2003 about the applicant taking annual leave, there was no agreement as to three weeks’ leave to be taken.  This was 
the reason the applicant was requested to attend the respondents’ office to discuss the matter, prior to him departing to 
Melbourne.  Additionally, the respondent said there were other work related issues of concern, in particular the applicant's 
frequent unauthorised absences from work, and his poor time keeping, which had been previously raised with him.  On or 
about 27 October 2003, the applicant was requested to attend the respondent's premises to discuss his taking of leave.  Some 
two days later, on or about 29 October 2003, another discussion took place between the applicant and Mr King, in which the 
respondent alleges that the applicant told the respondent that he, Mr King, could “stick the job”.  The respondent took this to be 
a termination of employment at the applicant's initiative, and arrangements were made to calculate his final entitlements.  

5 A preliminary issue arises as to whether the applicant was “dismissed” to attract the Commission's jurisdiction. 

Evidence 

6 The applicant testified that he approached Mr King some months prior to taking leave, to request leave to attend the Melbourne 
Cup in Melbourne.  He testified that Mr King said to him that this would be alright.  Tendered as exhibit A4 was an annual 
leave form that the applicant testified that he was requested to complete, after speaking to the respondent's office manager, Ms 
Caruso.  Whilst this annual leave application form was only signed by the applicant and dated 1 October 2003, it appeared 
from the evidence of Ms Caruso, that it may have in fact been completed not long prior to the applicant's departure on annual 
leave.  I will return to this matter later in these reasons. 

7 The applicant testified that in his initial discussion with Mr King, and it seems up until his time of departure to Melbourne, he 
did not advise Mr King how long he intended to be away.  It was Mr King's evidence on this point, that given he understood 
that the applicant was wishing to travel to Melbourne for the “Melbourne Cup week”, that the applicant would be taking a 
week’s leave or thereabouts.  Nothing was put to him to the contrary.  It appeared on the evidence, that in the fortnight prior to 
the applicant taking leave, Mr King was also on leave.  Initially, Mr King was in the South West of the State, and he then 
travelled overseas. 

8 The applicant testified that he spoke to the respondent’s office manager, about seeking final approval to take leave, and it was 
she who requested the annual leave application form.  As Mr King was overseas at this time, the applicant said he telephoned 
Mr King in Phuket, Thailand.   Mr King informed the applicant that it was all right for him to go on leave as long as he had 
someone to relieve whilst he was away.  The applicant said that he did. 

9 On or about 25 October, the applicant said he received a telephone call from Mr King, who by that time, had returned to Perth.  
He was informed that Mr King had some difficulty with the length of leave then to be taken, which Mr King understood for the 
first time, was about three weeks.  He also wanted to discuss with the applicant the arrangements for a replacement and 
requested that he come into the office.  There was apparently a further telephone conversation, on 29 October, according to Mr 
King.  It was during this conversation, that Mr King testified the applicant informed him that he could “stick his job”.  The 
applicant could not recall this telephone conversation and denied that he ever said such a thing to Mr King.  The applicant also 
could not recall Mr King saying to him that his job was worth more than going on leave and he should come in and discuss the 
matter.  It was the applicant's evidence that he telephoned Ms Caruso on 31 October to query why his payments had not been 
deposited into his bank account.  He testified that he was put through to Mr King and it was during that conversation, that he 
was dismissed by Mr King. According to the applicant’s testimony, Mr King informed him in words to the effect “you are fired 
and you do not work here any more”. 

10 As is the case with many matters of this kind, the respondent's evidence in relation to the key conversations, was quite at odds 
with the applicant’s evidence.  Mr King testified, and it was common ground, that prior to him taking two weeks’ leave there 
had been no discussion between he and the applicant, as to the duration of the applicant's leave.  However, from his earlier 
discussion, Mr King was under the clear impression that the applicant had requested leave for the “Melbourne Cup week” and 
therefore assumed that it was for about this period of time, that the applicant wished to take leave.  It was also on this basis, 
that he said that he indicated to the applicant that this would be acceptable.  Mr King confirmed that he received a telephone 
call from the applicant whilst he was in Thailand.  He confirmed that he said to the applicant that he could take leave for the 
Melbourne Cup as long as he had a suitable replacement.   

11 Mr King returned to the dealership on 27 October.  The applicant was not at work which caused Mr King concern as he did not 
understand he should be on leave until the week of the Melbourne Cup that being 4 November 2003.  Mr King testified that 
this caused him two difficulties.  Firstly, he had no indication the applicant was to be on leave at this time, and there had been 
no discussion about his replacement.  Apparently, a Mr Ward, a friend of the applicant, had been left in this position.  Mr 
King's concern was that this person, who seemed to have attended a form of approved course for the applicant's kind of 
employment, had no prior practical experience.  It was at this time, that Mr King telephoned the applicant to ask where he was 
and to come in and “sort the matter out”.  It was Mr King's evidence that the applicant told him that he was busy with his new 
house at the time and would come in if he could.  Mr King testified that he again said to the applicant to come in and discuss 
the matter.  According to Mr King, the applicant became somewhat agitated during this telephone call.  The applicant did not 
come into the office as requested. 
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12 Mr King testified he again rang the applicant on Wednesday 29 October.  Unknown to him, this was the day that the applicant 
was due to travel to Melbourne.  Mr King informed the applicant that “he could not believe” that the applicant did not come in 
to discuss the matter with him following their earlier conversation.  According to Mr King, the applicant again became 
agitated.  Mr King advised the applicant that it was acceptable to be away for one week but he had grave concerns about 
leaving his “best mate” in the after care manager position.  According to Mr King, the applicant then said words to the effect 
“if that is your attitude you can stick your job”.  It was Mr King's evidence that he took this statement as the applicant no 
longer wishing to work at the respondent.  I pause to note, that there was no suggestion that the statement by the applicant was 
made at a time when he was in such an emotionally charged state that he may not have known what he was doing at the time. 

13 On 30 October, the applicant again spoke to Mr King about his payments.  Mr King testified that he informed the applicant that 
he had previously terminated his employment and he was not going to deposit funds into his account, whilst monies were 
outstanding to the respondent by the applicant, under the respondent's “house account” system.  It was at this point, that Mr 
King testified there was some abuse by the applicant over the telephone.  There was a further telephone call on or about 3 
November to Mr King from the applicant.  Apparently, the applicant's mobile telephone had been disconnected.  Subsequently, 
it came to light that the applicant did not have authority to place his mobile telephone onto the respondent’s telephone account.  
According to Mr King's evidence, during this call the applicant again became abusive and Mr King terminated the telephone 
call by hanging up. 

14 On returning to Perth, the applicant attended the respondent's office on or about 6  November and spoke with Ms Caruso in the 
office.  Discussion took place in relation to payments due to the applicant and monies the applicant had incurred by way of 
expenses under the “house account” system. 

15 Whilst there was a conflict in the evidence as to the critical telephone conversations, between the applicant and the respondent, 
I refer to the evidence of Ms Caruso.  She testified that she became aware that the applicant proposed to take some leave in 
October 2003.  She said that the applicant came to see her about approving payments whilst he was away.  She said that as the 
applicant had not submitted a signed annual leave application form, with approval from his manager, she suggested that the 
applicant contact Mr King in Thailand to discuss the matter.  According to Ms Caruso, shortly after this, the applicant came 
back with exhibit A4, the annual leave application form.  I pause to note that it was Mr King's evidence that he initially took 
annual leave on 9 October for two weeks, the second week to be spent in Thailand.  Despite this, the annual leave application 
form, as I have already observed, was dated 1 October 2003.  The date on this form is inconsistent with the evidence of Ms 
Caruso, and that of Mr King, in relation to Ms Caruso's discussion with the applicant and the subsequent discussion between 
the applicant and Mr King. 

16 Importantly, Ms Caruso testified that she recalls Mr King returning from annual leave and being unhappy that the applicant 
was not at work.   Ms Caruso testified that on the Wednesday or Thursday of the week Mr King returned to the office, Mr King 
had a discussion with her and he informed her that the applicant was no longer employed.   She was instructed to not make any 
payments to the applicant as he owed the respondent more than money that he was due in his commission payments.  Ms 
Caruso testified that Mr King requested her to perform a reconciliation of the financial situation for the applicant to the end of 
October 2003 which she did on either the Wednesday or Thursday of that week.  I pause to observe that this would have been 
either 29 or 30 October, consistent with the evidence of Mr King, that the applicant had terminated his employment by that 
time.  This evidence is at odds with the applicant's evidence that it was not until Friday 31 October that he was informed by Mr 
King that he was dismissed. 

Conclusions 

17 The question of a resignation, truly voluntary, or a dismissal, is a jurisdictional fact necessary to be found by the Commission 
in order to ground jurisdiction in matters of this kind. It is well settled that to attract the Commission’s jurisdiction in claims of 
this kind, an employee must be “dismissed”: Gallotti v Argyle Diamond Mines Pty Ltd (2003) 83 WAIG 353 (IAC); (2003) 83 
WAIG 919 (FB). It is also the case, that in circumstances of a “resignation”, apparently tendered by an employee, those 
circumstances may be a dismissal for the purposes of the Act, if the contract of employment is not terminated truly voluntarily 
by the employee : Attorney - General v WA Prison Officers Union (1995) 75 WAIG 3156. Furthermore, an employee may be 
“constructively dismissed”, in the event that the employer conducts itself by way of a breach of the contract of employment, 
going to its root, so as to justify its acceptance by the employee: Western Excavating (EEC) Ltd v Sharp [1978] QB 761 per 
Denning MR at 769. 

18 Having carefully observed the witnesses giving their evidence, and considering the conflict between the applicant's testimony 
and that of Mr King and in particular Ms Caruso, I prefer the version of events outlined by the respondent.  The applicant's 
evidence that he was dismissed on 31 October is, as I have just observed, totally at odds with the evidence of Ms Caruso, who I 
found to be an impressive witness.  Likewise, I have some considerable difficulties with exhibit A4, the annual leave 
application form. This appears to have been deliberately backdated and signed by the applicant, purportedly on 1 October 
2003.  I also accept the evidence of the respondent, that at no time did the applicant advise the respondent that he intended to 
take a period of three weeks’ annual leave, prior to his departure.  I accept the evidence of Mr King, that when the matter of 
leave was initially raised, the indication was that the applicant intended to be away for the “Melbourne Cup week” and nothing 
was said to the contrary, prior to him going on leave.  I also accept on the evidence, that the applicant was requested to attend 
the respondent's premises, prior to going on leave, to properly discuss his intended leave arrangements and the replacement 
whilst he was away and he did not do so. 

19 It is unnecessary for me to consider much of the other evidence lead in this matter as to allegations of unauthorised absences 
and poor time keeping by the applicant.  I should add however, that at no stage was there any suggestion by the respondent, 
that the applicant had other than a good record in terms of “after care” sales performance. 

20 On all of the evidence however, and the findings I have made, I am simply not satisfied that it has been established by the 
applicant on balance, that he was “dismissed” by the respondent in order to attract the Commission's jurisdiction.  The 
application is dismissed. 
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2004 WAIRC 12455 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CLINTON JOHN EGAN 
APPLICANT 

 -v- 
 CITY WIDE TRADING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 23 AUGUST 2004 
FILE NO/S APPLICATION 1730 OF 2003 
CITATION NO. 2004 WAIRC 12455 
 
 
Result Application dismissed for want of jurisdiction 
Representation 
Applicant Mr G McCorry as agent 
Respondent Mr H Kremer of counsel 
 
 

Order 
HAVING heard Mr G McCorry as agent on behalf of the applicant and Mr H Kremer of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

2004 WAIRC 12648 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES VINCENT HONG FOON LIM 
APPLICANT 

 -v- 
 SATTERLEY PROPERTY GROUP PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE TUESDAY, 31 AUGUST 2004 
FILE NO APPLICATION 1434 OF 2001 
CITATION NO. 2004 WAIRC 12648 
 
 
Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Whether constructive 

dismissal or resignation – Intent of parties considered – No dismissal at the initiative of the employer 
– Commission lacks jurisdiction – Application dismissed – Industrial Relations Act 1979 (WA) s 23 
& s 29(1)(b)(i) and (ii) 

Result Application dismissed 
Representation 
Applicant Mr K Trainer as agent on behalf of the applicant 
Respondent Ms A Cahill (of counsel) on behalf of the respondent 
 
 

Reasons for Decision 
1 Mr Vincent Hong Foon Lim, the applicant had been employed as a real estate representative in the general agency division of 

Satterley Property Group Pty Ltd (“the respondent”) for 8 years when he tendered his resignation on 19 July 2001.  However, 
he claims that the circumstances under which his employment ended amounted to constructive dismissal. This gives rise to a 
preliminary jurisdictional issue. 

2 When the applicant commenced employment with the respondent, the real estate business operated out of a renovated 
residence at 58 Angelo Street, South Perth.  In 1999 it was re-located to open plan office accommodation at Bowman Street, 
South Perth.  The respondent purchased the Winslade & Lawrence real estate business in February 2000 and with it took over 
premises at 70 and 72 Angelo Street, South Perth. 

3 It was the requirement for relocation of sales representatives from Bowman Street to 72 Angelo Street that, in the applicant’s 
view, gave rise to circumstances that precipitated the claim. 

4 In his letter of resignation the applicant claims that the respondent had failed in his duty of care by refusing to provide him 
with “the basic necessities such as desk, telephone and secretarial assistance at the re-located premises.”  He also states that the 
respondent had removed the facilities from Bowman Street “in a clear attempt to force my resignation” (Exhibit 1(F)).  The 
applicant continued to operate from the Bowman Street premises from 5 July 2001 until he resigned, at which time he had the 
availability of a desk, chair and telephone but no secretarial assistance. 
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5 Under a “Statement of Agreed Facts” the parties set out events which took place in the period prior to the applicant’s 
resignation and copies of correspondence relevant to circumstances under which the termination of employment occurred. 

6 On 5 June 2001 the applicant attended a meeting with management to discuss the future of the company. 
7 A letter dated 12 June was received by the applicant which sets out initiatives the respondent proposed to take with effect from 

1 July in an attempt to reverse the general agency sales department’s “poor, uncommercial financial standing.”  These included 
the re-location of all sales staff, together with the administrative and support services of the general agency department, to 72 
Angelo Street, South Perth and a substituted contract of employment.  The letter, under the signature of Mr Satterley, the Chief 
Executive Officer, noted that unless changes set out in the letter were to take place, the directors of the company would need to 
quickly review the viability of the department and “may in fact need to close it.” 

8 In another letter dated 12 June the applicant received notification from the respondent about the terms and conditions of his 
employment effective from 1 July.  This letter reiterated the requirement that subject to accepting employment on the terms 
and conditions which were enclosed with the letter, that his employment would commence on 1 July.  He would be located at 
72 Angelo Street, South Perth. 

9 On 22 June the applicant attended a meeting of all general agency staff employed by the respondent. 
10 In a letter dated 3 July 2001 from the respondent, under the signature of Mark Sinclair, Director, Residential Agency, it was 

noted that the applicant had refused to comply with the direction to re-locate to Angelo Street “as of 2 July” and was in breach 
of his contractual obligation.  The letter then states: 

“Again, the Company repeats its direction that you move to the Angelo Street premises by the close of business on 
Friday, 6 July 2001. 
Failure to comply with this directive will result in further disciplinary action, including termination of employment. 
This warning will be placed on your personnel file. 
Should you wish to discuss any matter here set out, please do not hesitate to contact the writer.” 

(Exhibit 1(B)) 
11 The applicant replied to the above letter on 5 July in the following terms: 

“…Your demands to relocate the residential sales division to Angelo Street are unacceptable as at present, 
1. The Angelo Street premises are not properly furnished, or configured in particular most of the sales staff presently 

accommodated at Bowman Street would be without offices, desks or chairs. 
2. The necessary secretarial support is not available in Angelo Street. 
3. There has been no opportunity to change telephone numbers and advise clients of the immediate change. 
4. Angelo Street has no facilities such as storage for client files, storage for past client files, Microfiche reading 

equipment and a total lack of private meeting room facilities, these changes will effect(sic) our ability to earn an 
income. 

A move to Angelo Street would leave us without the necessary offices and facilities required to conduct our business.  
Those offices and facilities have been available at Bowman Street and we cannot agree to the proposed relocation, under 
these circumstances. 
We do not believe you are entitled to make significant changes to our employment conditions, such as the proposed 
relocation and new letter of appointment, which contains many new conditions that are not in our existing agreement. 
We have been advised that the combination of your attempts to relocate us, and to have us sign the disputed Letter of 
Employment (and threats to dismiss us if we do not do either) amount to unfair dismissal pursuant to the Industrial 
Relations Act.” 

(Exhibit 1(C)) 
12 By letter dated 9 July 2001 the respondent addressed the concerns set out by the applicant in the following terms: 

“…We have noted the concerns you have raised in relation to the Company’s direction to you to relocate to premises 
around the corner in Angelo Street and comment as follows (using the same numbering system): 
1. The premises at Angelo Street have been used as a general real estate business for many years, previously 

operated by Winslade & Lawrance Pty Ltd. 
2. Due to its central location, it has been, as you know from your personal experience, a highly successful business. 
 Angelo Street is a fully equipped real estate office. 
 Sales representatives currently working from the Bowman Street office do not have offices.  An open floor office 

plan is in place. 
3. Secretarial support is available at Angelo Street and plans are in place for back up support, if and when required. 
 You were first advised in writing of the requirement you relocate on 12 June 2001, more than 3 weeks ago.  There 

was sufficient opportunity to notify clients. 
 In any event, your main contact is your mobile number and this will not change on relocating to Angelo Street. 
 Should the Company receive calls at Bowman Street for you, you will receive the message and can then return the 

call. 
4. Storage facilities are in place at Angelo Street.  Should additional facilities be required, the need will be reviewed 

and appropriate action taken. 
 Settled files are archived off the Company’s premises in East Perth.  This system has been in place for some 10 

years and has a proven track record. 
 A private meeting room exists at Angelo Street.  Given the nature of your work, you will regularly be meeting 

clients at their premises. 
 As for microfiche reading equipment, this is in the process of being moved to Angelo Street. 



2900 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

The Company’s direction for you to relocate to Angelo Street from the start of business on Monday, 9 July stands. 
This is not a change to any condition of your employment.  It is both a reasonable and lawful direction. 
Angelo Street is “around the corner” to Bowman Street and you have worked from that street location before moving to 
Bowman Street. 
Substituted Contract of Employment 
We have noted your desire not to enter into the substituted contract of employment.  That is your choice and the Company 
respects that. 
As previously advised to you on numerous occasions, the terms and conditions of your employment will continue under 
your current contract. 
Conclusion 
The Company denies having made any threats as alleged to you. 
The only direction is for you to relocate to Angelo Street.  You have already received one written warning for your failure 
to comply with this direction. 
You have been given a second chance.  Non-compliance with the direction to relocate will result in further disciplinary 
action. 
This letter will be placed on your personal file. 
Should you have any queries, please do not hesitate to contact the writer. 
Yours faithfully 
Mark Sinclair 
Director Residential Agency” 

(Exhibit 1(D)) 
13 This correspondence prompted a reply from the applicant.  In a letter dated 11 July 2001 he included the following statements: 

“…Your letter contains a number of statements which are factually incorrect and I think it would be in both our interests 
and that of the company if you were to read my letter again in conjunction with your earlier correspondence referred to 
above. 
1. In the first instance I have never disputed the suitability of the location or the offices previously occupied by 

Winslade & Lawrence, nor have I refused to be located to those premises.  My only concern has been the lack of 
space for the staff numbers proposed. 

2. I have made it clear to you that I (sic) whilst would prefer to utilise the superior facilities at Bowman Street, I 
would re-locate to 72 Angelo Street if and when suitable arrangements are made for the substantial additional 
number of staff to be housed in these premises. 

3. For you and Nigel Satterley to claim that the premises are suitable for approximately 17 sales staff is factually 
untrue. 

4. Your contention that Angelo Street is an adequately equipped office is totally irrelevant and misleading.  The 
office may be adequate for the staff numbers you intend to locate there in the future. 

5. Your suggestion that you did not threaten to dismiss me if I failed to re-locate as instructed by July 6th is not 
consistent with the contents of your letter of July 3rd and in my opinion, is an attempt to seek to absolve yourself 
and the company from having made an unlawful threat, made worse by the fact that you knew full well that the 
instruction would be unacceptable to me and other staff and acknowledged as much privately. 

In conclusion I would remind you that you have a clear duty of care under the Occupational Safety and Health Act 1984 
to provide adequate working space and facilities that do not impact on employees’ health, create stress or impair safety in 
the workplace. 
In my view and in accordance with the advice I have received the premises are not only adequately (sic) equipped for the 
staff numbers you intend to locate at the premises but are not large enough to provide the minimum requirements under 
the law. 
I reiterate my previous advice to you that I will not re-locate to Angelo Street until the premises are adequate for the 
purpose and I take great exception, after 8 years of loyal service, during which I have been rewarded in front of other staff 
on numerous occasions for the performance of my duties, to be (sic) treated in such a shabby and underhand fashion. 
Yours faithfully 
Vincent Lim” 

(Exhibit 1(E)) 
14 In a letter to the Chief Executive Officer dated 19 July 2001 the applicant tendered his resignation (Exhibit 1(F)).  This was 

accepted by the respondent and acknowledged in a letter dated 24 July 2001 (Exhibit 1(G)). 
15 Under oath Mr Lim set out developments which accompanied exchanges of correspondence.  On 5 June 2001 he states that he 

met with Mr Satterley and Mr Sinclair and discussed the future of the company.  They spoke about the company’s 
performance, his sales and the advertising budgets.  He was not happy with the contract he received under cover of the letter 
from the respondent dated 12 June 2001 (Exhibit 1(A)).  However, he acknowledges that the re-location to 72 Angelo Street 
was a better location with additional exposure to passing business. 

16 On 22 June 2001 Mr Lim, along with other sales representatives, attended a meeting which the applicant considered was 
chaired by Mr Sinclair.  It was Mr Lim’s evidence that the contract was discussed.  Sales representatives indicated that they 
would not sign the document.  According to Mr Lim concerns were expressed about changes to the commission structure, the 
advertising allowance and the requirement to pay excess premiums on professional indemnity insurance.  Mr Lim noted that 
management subsequently told the sales representatives that the proposed contract was withdrawn and conditions were to be 
left as they were. 
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17 The sales staff were called to a meeting on 2 July 2001 and according to Mr Lim were told to shift to Angelo Street premises 
the next day, 3 July 2001.  Questions were raised at that meeting about the accommodation.  It was Mr Lim’s recollection that 
there were nine people working at the Angelo Street office and nine working at Bowman Street (this includes sales staff plus 
Mr Sinclair and a secretary).  In response to questions about the availability of chairs, desks and telephones Mr Lim recalled 
that the CEO answered that sales staff could attend the office on a roster; someone attending in the morning, someone coming 
in the afternoon.  Mr Lim recalled that other issues raised included concern being expressed by sales staff that the office was 
not large enough to accommodate all of them, that there were no secretarial services available to them, no meeting rooms and 
no other equipment like a microfiche reading machine to assist in preparing “appraisals”.  Mr Lim also gave evidence that the 
CEO did not mention anything about renovating the office to accommodate the sales staff. 

18 The day after the meeting Mr Lim received the letter from the respondent dated 3 July 2001 (Exhibit 1(B)).  Following the 
meeting and receipt of that letter he conferred with other sales representatives from Bowman Street.  The letter he sent to the 
respondent reflected their view as well as his own (Exhibit 1(C)).  Mr Lim interpreted the threat of disciplinary action as 
“they’re trying to sack me, simple as that….”  Mr Lim’s letter of 5 July 2001 to the respondent was based on the decision that 
he shared with other sales staff at Bowman Street that it was impossible for them to move to Angelo Street.  “The office was 
not renovated or configured or furnished…. to suit all of us … (It) is too small to accommodated all the staff at Bowman Street 
and the secretary service wasn’t available, and (as to) the telephone numbers, (there was) not enough time to change the 
telephone numbers to advise our clients … there is no facilities for storage for client files and microfiche reading equipment 
…and (there was) the total lack of private facilities, meeting room facilities” (transcript p.16). 

19 Prior to sending his letter to the respondent dated 5 July 2001 the applicant received a memorandum from Mr Sinclair (Exhibit 
B).  Mr Lim understood from that advice that the Director and his secretary were re-locating to Angelo Street and that the 
secretary would not be doing any work for sales staff.  According to Mr Lim he concluded that he would probably have to 
learn how to type! 

20 Mr Lim received a reply to his letter dated 5 July 2001 from Mr Sinclair on 9 July 2001.  While the reply advised that the 
substituted contract of service forwarded to him on 12 June 2001 had been withdrawn and that his conditions of employment 
would continue under his existing contract, Mr Lim felt that the response did not entirely address matters he had raised in his 
letter of 5 July 2001.  He wrote to Mr Sinclair again on 11 July 2001 (Exhibit 1(E)).  There was no discussion with the 
respondent.  The applicant’s next communication was his letter of resignation dated 19 July 2001 (Exhibit 1(F)). 

21 Under cross examination Mr Lim confirmed that most sales representatives would spend less than 20 hours per week in the 
office.  He acknowledged that he had met with Mr Satterley and Mr Sinclair prior to June 2001 and that their ideas for 
improving the performance of the business had been discussed.  His recollection was that matters involving vendor disclosure 
requirements, signed authorities to sell and general rules for running the agency were discussed.  He believed that the main 
emphasis in that meeting was changing rates of commission and terms of his contract.  It was put to Mr Lim that meeting had 
taken place on 7 March.  He could not recall the date. 

22 It was also put to Mr Lim that he had met with Mr Sinclair on 13 June 2001 following the meeting with all sales staff the day 
before.  It was claimed by the respondent that this meeting had been in a social context ‘over a cup of coffee’.  Mr Lim 
confirmed that up until June he did not have any objections to re-locating to Angelo Street.  Indeed he felt that the new location 
would be better for business.  However, this view was qualified by the belief that the same facilities he enjoyed at Bowman 
Street would be available to him at Angelo Street. 

23 As to the meeting that took place on 22 June, 2001 (and this was a matter identified in the Statement of Agreed Facts) Mr Lim 
recalled that Mr Sinclair was the member of management that attended.  He could not recall if Mr Satterley and Mr Arias, 
another director, were present.  Mr Lim confirmed that at that meeting the discussion focussed on the terms of the contract of 
employment for sales representatives.  The meeting was not concerned about the move to Angelo Street nor the adequacy of 
the premises.  It was Mr Lim’s view that at that time he took for granted that the respondent would “provide all the facilities” 
as usual.  He confirmed that the premises at Angelo Street were not discussed.  He did not recall if there had been a discussion 
on a roster to be worked by sales representatives to be available in the Angelo Street office to meet passing custom and to 
respond to sales enquiries off the street. 

24 As to the meeting that took place on 2 July 2001 this was conducted at the Angelo Street office.  The issue as far as Mr Lim 
was concerned at that meeting was the respondent’s requirement that sales staff from Bowman Street had to re-locate to 
Angelo Street the next day.  He also recalled the requirement for rostering being raised. 

25 Mr Lim’s recollection of the meeting was that Mr Sinclair was told that the premises at Angelo Street were “unprofessional” 
and that one of the sales representatives at Bowman Street Mrs Ryan, had asked whether the company was “trying to get rid of 
them”.  He does not recall any assurance from Mr Satterley that this was not the case.  It was Mr Lim’s evidence that he was 
“traumatised” by the move and the notion of having to share a desk.  Although he had previously given evidence that the CEO 
had not mentioned renovating the premises at Angelo Street, Mr Lim then stated that he did not recall if at that meeting 
Mr Sinclair told Mrs Ryan that refurbishment plans had been drafted and that a programme was being put in place for the 
refurbishments.  Mr Lim confirmed that he did not raise any objections at that meeting nor had he asked any questions.  He did 
not recall Mr Satterley talking about a roster whereby sales staff would be required to spend one half day in the office per 
fortnight to be available for enquiries that came from people off the street.  He conceded that it was possible this matter had 
been raised 

26 Under cross examination Mr Lim confirmed that the memo from Mr Sinclair dated 4 July 2001 about the provision of sales 
administration and support duties by his personal assistant was only an interim arrangement.  The memo requested that: 

“… until such time as Karola (the personal assistant) feels more confident and comfortable in the role, that you do your 
own appraisals and typing of general correspondence.  Karola is more than happy to assist each of you on showing how 
templates work and any other general administration areas.” 

(Exhibit B) 
27 Mr Lim was familiar with the layout of the office at 72 Angelo Street as at mid July 2001.  He confirmed that there were four 

desks in an open plan area, two one person offices and a three person area and another two person office space making eleven 
desks in all.  In addition to the reception area there was a conference room for meeting with clients.  He was also aware of 
accommodation above the respondent’s property management office next door at 70 Angelo Street.  However, he stated that 
this was not discussed at the meeting on 2 July 2001. 

28 As at 11 July 2001 the date he forwarded his letter to the respondent detailing his concerns about the space at 72 Angelo Street 
(Exhibit 1(E)), Mr Lim was aware that Mr Rose, a sales representative located at Bowman Street, had resigned, that Mrs Ryan 
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wasn’t staying with the respondent, that Mr Sinclair the Director, had resigned and that Ms Bond from the Angelo Street office 
was leaving her employment.  Mr Lim acknowledged that there were eleven desks available at Angelo Street to the people that 
remained in the respondent’s employment as sales representatives as at 11 July 2001.  He also confirmed that he had not gone 
to inspect the office at Angelo Street at the time he wrote the letter.  However, no one from the respondent’s management team 
approached him to confirm that space was available for him at Angelo Street. 

29 Mr Lim was aware that other members of the sales team at Bowman Street wrote similar letters to the one he wrote on 11 July 
2001 and that they included Mrs Ryan, whose letter of resignation was dated 10 July 2001 and three other members of staff 
that subsequently resigned on 19 July 2001 the same date as the applicant. 

30 Mr Lim’s claim that he had been constructively dismissed was supported by Mrs Ryan.  She recalled a meeting at the Angelo 
Street premises late in June which was attended by staff from that office and the contingent from Bowman Street.  It was her 
recollection that they were threatened with dismissal if they did not re-locate.  When she pursued an enquiry as to where she 
would be placed within the Angelo Street office Mrs Ryan claimed that she was told that she would “just have to sort it out”.  
At some stage in the meeting the renovation of the premises was raised but she never saw a floor plan and could not visualise 
how it could be done. 

31 Following warnings of disciplinary action being taken Mrs Ryan attended the Angelo Street office on 10 July 2001 and worked 
there for several hours.  She claimed to have experienced difficulty in phone access and working on a desk opposite another 
representative.  Mrs Ryan says she found it impossible to work in the office and wrote out her letter of resignation that 
evening.  Mrs Ryan attached a photograph to her letter of resignation of herself working in the office that day. 

32 A number of matters were put to Mrs Ryan about conversations she had with Mr Satterley in June and July of 2001 about her 
on going employment with the company, including her unwillingness to work with one of the sales representatives at Angelo 
Street and the possibility that she might leave and work elsewhere, or start her own business.  Mrs Ryan could not recall those 
conversations but acknowledged that with respect to going and “hanging up her own shingle” it was quite possible that it had 
been discussed in mid June. 

33 Mrs Ryan recalled that there had been a discussion at the end of June about rostering sales staff at Angelo Street.  However, 
that did not affect her as she worked in land sales as well as general agency and was not dependent on “walk-in trade”.  She 
also recalled that at that time she had described changes to contracts proposed by the respondent as being “toxic and 
disruptive”. 

34 As to the meeting on 2 July 2001 Mrs Ryan recalled that the proposed contracts were withdrawn.  She expressed the opinion to 
the meeting that the accommodation at Angelo Street was “unprofessional” as there was insufficient space.  She had asked Mr 
Satterley directly as to whether he was “trying to get rid of her”.  Mrs Ryan confirmed that Mr Satterley had responded that he 
had “no plans to get rid of anyone”.  She confirmed that refurbishment of the Angelo Street office was raised at that meeting 
and Mr Sinclair confirmed that plans had been drafted but according to Mrs Ryan no mention was made of a timetable for the 
refurbishment.  That meeting, according to Mrs Ryan, had been “horrible and humiliating”. 

35 Notwithstanding some confusion as to when meetings were held Mr Sinclair presenting evidence for the applicant outlined his 
recollection of developments.  While there had been an initial emphasis on re-negotiating contracts of employment for sales 
representatives it was Mr Sinclair’s view that by mid June it was a stand off by staff as to the requirement to re-locate from 
Bowman Street to Angelo Street.  However, when the dates of various meetings were pointed out to him, Mr Sinclair 
acknowledged that the focus of the meeting with the sales representatives on 22 June had been their conditions of employment 
and that it was not until 2 July that re-location to Angelo Street became an issue.  In Mr Sinclair’s view the meeting on 22 June 
had been “generally constructive”.  Re-location had been raised. 

36 On 2 July objections had been voiced about the re-location to Angelo Street.  Issues about the “unprofessionalism” of the 
premises and access to telephones, computers and privacy were raised by Mrs Ryan.  Mr Sinclair confirmed that in responding 
to Mrs Ryan at that meeting he had told her that there had been refurbishment plans drawn up and that a programme had been 
put in place. 

37 Mr Sinclair thought that one of the sales staff, Mr Comrie, had put to him at the meeting on 22 June that staff would be 
prepared to re-locate after the office had been refurbished.  Again, he recalled that this view had been expressed by Mr Pitman, 
another sales representative, at the meeting on 2 July.  However, when pressed under cross examination he was not certain as 
to whether this qualification had been raised by staff in meetings. 

38 Mr Sinclair gave evidence that plans had been drawn up to refurbish the premises at Angelo Street in May or June, however, 
he never saw a budget or a timetable for the project.  Given that there was some urgency with the re-location being 
programmed for the beginning of July, Mr Sinclair claimed he pressed Mr Satterley on numerous occasions about the 
refurbishment.  It was Mr Sinclair’s evidence that Mr Satterley had responded that he would wait and see who was left 
working in the business after issues over the contracts of employment were resolved. 

39 Mr Sinclair acknowledged that from mid June he was aware of a number of sales representatives who were thinking of leaving 
their employment with the respondent.  This included personnel from Angelo Street as well as from the Bowman Street 
agency.  Although he felt that some of the expressions to resign had been expressed in the heat of the moment, nevertheless Mr 
Sinclair kept management informed of the position that had been indicated by some sales staff. 

40 As far as Mr Sinclair was concerned the accommodation at Angelo Street was unworkable.  He was located at that office early 
in July.  He worked in the reception area.  It was Mr Sinclair’s view that while car parking was adequate, there was only a 
small kitchenette facility, single toilets and congested walkways.  The outside display was attractive and the small meeting 
room was quite adequate for client interviews.  However, the rest of the agency was shabby.  It failed to create a good image. 

41 Mr Sinclair described the attempts of two people sharing a work area as “farcical”.  This situation arose with Mrs Ryan.  Mr 
Sinclair took a photograph of her predicament on 10 July, the day he handed in his notice of resignation.  However, when he 
reconsidered the number of sales staff present at the time, Mr Sinclair acknowledged that there had been a desk for Mrs Ryan 
to work at although the presence of boxes and files made it difficult for her.  Notwithstanding this there was space for her to sit 
down with a piece of paper in front of her and she did have access to a telephone. 

42 There was another matter on which Mr Sinclair expressed his views.  This was the letter to Mr Lim dated 3 July (Exhibit 1(B)).  
This correspondence reaffirmed the respondent’s direction to the applicant to re-locate to Angelo Street by the close of 
business, Friday, 6 July 2001 and warned of disciplinary action, including termination of employment, if there was a failure to 
comply.  Although Mr Sinclair conceded that the letter was truthful he stated that he felt that it was an inappropriate way to 
handle the matter.  There was, for lack of better terminology, a “degree of bullying”.  However, he had signed the letter as the 
Director, Residential Agency and had discussed the matter with management prior to forwarding it to Mr Lim and other 
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members of the sales team at Bowman Street.  He stated that he had “very constructive and fluid” communications with Mr 
Satterley on matters all the way through and he had no adverse criticism in that regard. 

43 The respondent’s position in this matter was presented through evidence presented by Mr Arias, the deputy Managing Director 
and Director of Projects.  He had been with the respondent company since 1993 and had worked at the office located at 58 
Angelo Street and then at Bowman Street, South Perth.  Mr Arias was familiar with the layout, facilities and support services 
provided at each of these locations for sales staff in the general agency. 

44 With expansion of the respondent’s company and a review of the viability of its general agency operation, Mr Arias stated that 
it made commercial sense to consolidate that aspect of the respondent’s business at one location.  The site at 72 Angelo Street 
provided the best opportunity for business.  It was a “high street” location with close proximity to the respondent’s property 
management operation and a settlement company.  Each of these businesses could benefit from their “complimentary 
location”.  There was an imperative to review the general agency as it was not a profitable operation.  The respondent’s 
objective was to make it “more commercial” and “more professional”.  There were concerns to see that representatives 
working for the respondent had proper listing authorities, that vendor disclosure forms were being completed as a standard 
requirement and that there was control over advertising costs.  The company had been challenged in a number of situations and 
claims had arisen under public professional indemnity.  This was a paramount issue at the time.  All these matters led to the 
position where the respondent wanted to ensure that professional arrangements were put in place and that representatives 
understood their responsibilities.  This resulted in the development of proposed new contracts of employment for sales 
representatives. 

45 As part of the strategy to maximise the commercial benefits of a “high street” location the respondent saw the necessity of 
introducing an arrangement whereby one or two sales persons would be rostered to be in the office for half a day each fortnight 
to capture business that came in off the street.  At Bowman Street the sales representatives’ attendance at the office was at their 
discretion. 

46 Mr Arias was familiar with the layout of 72 Angelo Street.  To facilitate the consolidation of the general agency operation at 
that location a refurbishment plan was commissioned by management “around May”.  The direction given to the designer was 
to develop a layout which would accommodate approximately twelve representatives. 

47 The plan presented to the respondent provided for eleven representatives in an open plan arrangement with one additional 
enclosed office and two small meeting rooms.  Management considered whether one of the meeting rooms should be converted 
to an office but considered that could be accommodated later. 

48 In Mr Arias’ view the layout was spacious and comfortable.  It could be modified to accommodate a few more people without 
any difficulty. 

49 As to why space for only twelve representatives was designated in the brief to the designer Mr Arias stated that at that time, in 
and around the middle of the year, there was a feeling that a number of people were likely to leave.  These sales representatives 
included Mrs Ryan, who had discussed that prospect with Mr Sinclair and Mr Satterley.  Management was also aware that Ms 
Bond, from the Angelo Street office, was unhappy with the direction the company was taking and was likely to go.  Similarly 
with Mr Comrie and Ms Inatey, both had indicated to Mr Sinclair that they could be leaving. Mr Rose had resigned. 

50 Mr Arias had no direct involvement in how changes to the general agency and the move to 72 Angelo Street were introduced 
to the staff.  The whole premise of consolidation of the agency at one location and the draft contracts were in the first instance 
provided by Mr Sinclair, the director of the residency agency operation.  Mr Arias attended two meetings with the agency 
representatives. 

51 The first meeting was held on 22 June at the Bowman Street office.  Eleven sales representatives attended.  The management 
team of Mr Satterley, Mr Sinclair and Mr Arias himself, were there.  According to Mr Arias, Mr Satterley chaired the meeting.  
The discussion focussed on requirements to make the general agency a commercial operation.  Matters concerning the 
representatives’ involvement in professional indemnity, controlling advertising costs and having a more professional approach 
to agency business were matters which Mr Satterley addressed with support from Mr Sinclair. 

52 It was Mr Arias’ impression that the sales representatives were probably concerned about the propositions being put forward.  
In his view they were probably concerned that these new strategies were being thrust on them with little consultation. 

53 Mr Arias took notes at the meeting and a copy was tendered as Exhibit R6.  These notes record Mrs Ryan’s comment that the 
proposed changes were “toxic and disruptive” to the company.  According to Mr Arias re-location to 72 Angelo Street was 
mentioned without there being much discussion.  The concern was really about the content of the draft employment contract. 

54 As to the next meeting on 2 July, Mr Arias confirmed that then the particular concern was about the re-location.  Mr Comrie, 
Ms Inatey and Mrs Ryan expressed the view that the accommodation was inadequate and unprofessional.  Again Mr Arias 
made notes of the discussion at the meeting and recorded that Mr Sinclair had “indicated that refurbishment plans had been 
prepared and (a) program would be put in place” (Exhibit R6). 

55 It was Mr Arias’ evidence that the company would commit to the refurbishment when it knew who was going to be in the 
agency.  The cost wasn’t insignificant and the company was not prepared to undertake refurbishment if it wasn’t necessary.  
He recalled that by 11 July four sales representatives had resigned.  The company’s position was that the Angelo Street office 
could easily accommodate eleven or twelve representatives.  It could accommodate an additional number because there were 
several representatives who were very infrequent attendees to the office.  In any event it was not typical for agency 
representatives to spend eight hours a day in the office.  While the company considered that there was a sufficient work area, if 
it became congested there was an opportunity if need be for the space to be shared.  However, at the time the layout was drawn 
up Mr Arias acknowledged that the proposed re-location had not been put to the sales representatives.  The refurbishment 
could only accommodate eleven representatives yet it was known that there was more than that number of employees at the 
time.  Mr Arias stated that no clear instruction had been given to the designer on the number of work stations required, but that 
the plan enabled more people to be accommodated than was provided for on the layout (Exhibit D).  Mr Arias rejected the 
suggestion that the management group needed people to leave in order to implement the plan to integrate the two general 
agency offices on to one site.  It was his evidence that the layout drawn up by the consultant demonstrated one option in terms 
of how the area could be refurbished.  Furthermore, he stated that there was never a decision taken by the management 
committee to limit the number of general agency representatives. 

56 Although the fact of refurbishment was raised in the discussion on 2 July, Mr Arias conceded that there was no timetable for 
implementation.  It was put to him that the directors had decided to wait longer to see how many people resigned.  Mr Arias 
refuted this interpretation of the situation.  It wasn’t an issue as to how many people were going to resign; it was in his view an 
issue of making sure the accommodation was appropriate and not wasted. 



2904 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

57 It was put to Mr Arias that although it may have been unclear as to which sales representatives were staying with the company 
on 2 July, a directive was given at that time for all agency staff to re-locate to Angelo Street, how then would they all have 
fitted into the new location?  Mr Arias responded that the respondent’s view was that the refurbishment plans showed that 
more than twelve people could be accommodated and that there was an expectation that there would be resignations. 

58 As to why refurbishment of the Angelo Street premises was not mentioned in any of the letters warning Mr Lim of disciplinary 
action if he did not re-locate to that office (Exhibit 1(B) and (C)), Mr Arias could only note that this had been made clear to the 
applicant at the meetings he had attended. 

59 Another aspect of the situation that developed after 2 July was that there had been a number of resignations.  Mr Lim had 
indicated a willingness to re-locate but his only concern was the lack of space for the staff numbers proposed (Mr Lim’s letter 
dated 11 July 2001, Exhibit 1(E)).  However, he was never informed by management that there was space available to him as a 
result of those resignations.  As to why this was the case Mr Arias pointed out that the management committee, through Mr 
Sinclair and through himself, had indicated that the accommodation was being refurbished and that on a number of occasions 
the staff were told that the respondent didn’t want people to leave.  It was also noted by Mr Arias that Mr Lim’s letter dated 11 
July (Exhibit 1(E)) had raised a number of issues and had been forwarded on for legal advice.  Mr Arias refuted the suggested 
that nothing was done to retain Mr Lim’s services; in his view the respondent had engaged in a series of meetings and the 
objective of making the agency profitable was known to Mr Lim.  In the company’s view the applicant had elected to take an 
alternative course. 

60 The position concerning secretarial support was not going to change.  The personal assistant to the manager of that division 
would provide the service.  Although some concern was expressed about the capacity of one person to service the number of 
agency representatives, additional assistance could be available through the respondent’s property management office next 
door at 70 Angelo Street. 

61 Arrangements for off-site storage would not change and in the company’s view there was sufficient storage on site for current 
documents.  A conference room was available in the front of the office for representatives to meet with clients privately. 

62 As representatives had been advised of the re-location early in June there was, in Mr Arias’ opinion, ample time for clients to 
have been notified by letter or by personal contact of the new telephone numbers.  It was common for agency representatives 
to be contacted through their mobile phones. 

63 While Mr Arias agreed that some of the desks at Angelo Street were “chipped, aged and dated” this did not apply to all of the 
furniture.  The furniture in the offices was better than that in the open plan area.  He did not agree with Mr Sinclair’s 
assessment that the carpets were threadbare.  However, he accepted that the accommodation was inferior to that at Bowman 
Street. 

64 For the respondent’s part, it is clear that the applicant resigned. The onus is for Mr Lim to show that the resignation was in 
truth and at law a constructive dismissal. It was submitted that the issue of whether the employer conducted itself in its 
dealings with Mr Lim in a manner which was inconsistent with the employment relationship can be considered on two 
grounds. 

65 First, whether there was compliance with the contractual obligation to provide a desk, chair and telephone of reasonable 
standard. Second, whether there was compliance with the implied duty not to damage the relationship of confidence and trust 
that exists between an employer and employee. It was argued that whether the evidence is looked at in terms of the contractual 
requirements or the implied duty it comes down to the same point; the applicant must demonstrate that the respondent sought 
to impose upon the applicant in terms of the accommodation at 72 Angelo Street something that he did not have to put up with, 
even on an interim basis. 

66 It was argued that although Mr Lim set out a broad complaint in his application going to significant changes to the conditions 
of his employment which included moving to a different location, being required to use unacceptable premises and being in the 
position of having adverse changes to his income, the real thrust of his complaint was the lack of space for the staff numbers 
proposed. This conclusion is reached in consideration of the fact that Mr Lim’s terms of employment remained unchanged 
after attempts to introduce a new contract of employment ceased and his original contract was reaffirmed. Next the mere 
change in location was not a problem with Mr Lim. Indeed he considered that the Angelo Street location would be better for 
business. 

67 The provision of secretarial services was never an issue once the terms of Mr Sinclair’s memo of 4 July were understood 
(Exhibit B). Interim arrangements were being put in place until the new appointee became familiar with the system.  

68 It was being made clear to staff already located at Angelo Street from the Winslade & Lawrence operation that secretarial 
services did not include typing personal correspondence, picking up dry cleaning nor making cups of tea. Most never had this 
expectation. What was going to be provided was the same support that existed at Bowman Street. 

69 It was argued that another potential area of complaint was the quality of fittings and furnishings. While much was made of that 
by Mr Sinclair it was not something that Mr Lim focused on in his evidence. According to the respondent, the reason why that 
is so is because he never had a problem with it. In any event it is submitted that it is a startling proposition that the quality of 
fittings and furnishings in a particular office could be the basis upon which an employee was constructively dismissed when 
other people had worked there in a successful business for a considerable time. It was submitted that the suggestion that it 
wasn’t good enough for Bowman Street staff but it was for those from Winslade & Lawrence general agency and therefore the 
applicant could consider himself to have been constructively dismissed is in the respondent’s view, absurd. 

70 What the applicant’s complaint comes down to in the respondent’s view was that there was a lack of space at 72 Angelo Street 
South Perth. This it is submitted is a “very slender foundation” on which to rest the case for constructive dismissal. Here the 
issue is what space was available for Mr Lim. It is not whether there may or may not have been space for other sales 
representatives. The claim is particular to the applicant. 

71 As at 19 July 2001, the date of his resignation there were eleven sales representatives to be accommodated. This included the 
presence of Ms De Souza and Mr Pitman (an infrequent attendee at the office) and took into account the resignations of Mr 
Rose, Mrs Ryan, Ms Bond and Mr Sinclair. Mr Lim confirmed that he was made aware at that time when those people 
resigned that there were eleven desks available at 72 Angelo Street. It is unrefuted that there was space to accommodate Mr 
Lim on the date that he tendered his resignation, the date he claimed he had no choice but to resign. According to the 
respondent it was not reasonable for him to consider that to be the case given the course of dealings between the parties. In that 
respect he had received letters from the respondent, there had been discussions with the director and meetings with the 
management team. It was pointed out that he had been given opportunities to raise issues, to question management and to seek 
further meetings with them. 
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72 The respondent explained the position taken on the refurbishment of the premises. Members of staff including Mrs Ryan, Mr 
Comrie, Mrs Inatey and Ms Bond had indicated that they intended to leave. As far as the respondent was concerned there was 
an uncertain environment. At the end of the day the respondent decided that the money to be spent on refurbishment wasn’t 
going to be expended until the number of people to remain in the office was known. That would make the refurbishment 
commercially effective. It was submitted that no matter what Mr Lim thought about the situation there was nothing in terms of 
what was said to him or the actions of the respondent from which Mr Lim could reasonably have concluded that the respondent 
was deliberately trying to provide him with an unacceptable work space. 

73 It was argued that Mrs Ryan’s evidence and that of Mr Sinclair about the circumstances under which the applicant was 
required to work at Angelo Street on 10 July does not stand up to scrutiny. There was office space and desks available at that 
time. The letter from Mr Sinclair to Mr Lim dated 9 July, the day before directing him to relocate to Angelo Street shows that 
no reliance can be placed on Mr Sinclair’s evidence in this regard. Mrs Ryan was more intent on pursuing her arguments in 
evidence rather than what she had seen or what had happened. 

74 The respondent submits that all of what transpired must be considered in terms of whether of the respondents conduct was 
reasonable and whether or not it was something that Mr Lim had to put up with. Given the nature of a salesperson’s work with 
the irregularity of attendance in the agency, it was submitted that there was no requirement under the contract of employment 
for there to be provision of a desk for the exclusive use of the applicant. Notwithstanding this the respondent submits that there 
was at the time of his resignation a desk which could have been used by him exclusively. Mr Lim could not, according to the 
respondent, have been under any impression other than that the respondent wanted to provide him with reasonable 
accommodation and that it did not wish him to leave. It certainly was not giving him little choice but to resign. It was in the 
respondent’s view the applicant’s inability to accept changes which were necessary to ensure the viability of the business that 
lead to circumstances where he chose to resign. He participated in a campaign orchestrated by others to give the appearance of 
a constructive dismissal. 

75 For Mr Lim it is submitted that when the facts which confronted him on 19 July are looked at objectively he was entitled to 
conclude that the requisite trust and confidence fundamental to the employment relationship were no longer present. There 
were no issues concerning his performance and there was a relationship with the respondent which built up over eight years. 

76 The applicant considered it important that while there were subsequently issues concerning a proposed new contract of 
employment and the requirement to relocate to Angelo Street, the plan to refurbish the accommodation was received by 
management on 23 May (the date of the memo Exhibit D). This provided for no more that twelve workstations at a time when 
at least sixteen people had to be accommodated. Initiatives to renegotiate new contracts and to relocate the general agency did 
not surface until June. It was only then that the issue of who would stay and who would go emerged. It is submitted that the 
plans for refurbishment predate consideration of which salesperson will stay and who will go. On the basis of this, it is open to 
conclude that there was a clear intention on the respondent’s part to do nothing until a number of employees had left. 
Ultimatums had been given to relocate by 2 July but refurbishment plans has not been progressed. It was argued that at the 
meeting held on that date with sales people, the notion of sharing desks had been raised. On Mr Arias’ evidence management 
knew of the sales staff discontent (Exhibit C). 

77 What followed was a path of treatment in respect of Mr Lim which he was not obliged to accept. On 3 July he was given the 
ultimatum to relocate (Exhibit 1(B)). He set out his concerns in a response dated 5 July. It is submitted that it is not surprising 
that he responded along the same lines as others who shared the same concerns. That correspondence elicited another warning 
and threat of disciplinary action by the respondent (Exhibit 1(D)). Again Mr Lim set out his misgivings in a letter (dated 11 
July) to the Director (Exhibit 1(E)). 

78 It is submitted that at that point it was open to the respondent to inform the applicant that he was wrong about the space 
available for the staff members proposed and to inform him on developments for refurbishing. Instead there was silence. It is 
submitted that quite reasonably Mr Lim came to the conclusion that the respondent had no particular interest in retaining his 
services. He had lost trust and confidence in the employer. Even if his reasons for resigning were factually wrong, the 
respondent did nothing to retain his services. According to the applicant that is the point of it all; nothing was done. Indeed the 
employer may have been waiting on his resignation consistent with the plans for the accommodation at Angelo Street. 

79 The issue does not, in the applicants view, turn on the conditions of a particular chair or desk; it turns on the way Mr Lim was 
treated. It matters not whether on 11 July there were seats for enough people but rather when considering the evidence as a 
whole whether or not it was a fair way to treat a long standing employee. 

80 The oft cited authorities when matters of constructive dismissal are raised are Cargill Australia Limited, Leslie Salt Division v 
The Federated Clerks Union of Australian Industrial Union of Workers, WA Branch (1992) 72 WAIG 1495 and The Attorney 
General v Western Australian Prison Officers’ Union of Workers (1995) 75 WAIG 3166. More recently the Full Bench of this 
Commission has set down those authorities together with decisions from other jurisdictions in JL v Haydar Family Restaurants 
t/a McDonalds (2003) 83 WAIG 3303. Therein the Full Bench states: 

“It is trite to say that s.23A and s.29(1)(b)(i) of the Act confer no jurisdiction on the Commission to hear and determine 
a claim of unfair dismissal unless there was a dismissal.  If there was no dismissal in this case, there was no jurisdiction. 
It is trite to observe that separation from an employer of an employee may be voluntary or the result of restructuring and 
redundancy or arise from an actual or constructive dismissal. 
It should be observed that there is no definition of “dismissal” in the Act. 
For a dismissal to have occurred there must be some action on the part of the employer which leads to or effects the 
termination of the employee’s employment. 
The employer must act to bring the relationship to an end.  This can be effected by the employer making it unbearable 
for the employee to remain.  (We refer also to Metropolitan (Perth) Passenger Transport Trust v Gersdorf 61 WAIG 
611 (IAC) where a “dismissal” is defined, and see also Attorney-General v WA Prison Officers’ Union (op cit) (IAC) 
(see also Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205 (FC FC)) (see also Tranchita v 
Wavemaster International Pty Ltd (1999) 79 WAIG 1886 at 1893 (FB) and the cases cited therein where Sharkey P 
said):- 

“Where an employee does not fairly consent to the termination of employment, then the termination is a 
dismissal.  Further, it is the case that, even though there is no statutory definition of “dismissal” in the Act 
(unlike the Industrial Relations Act 1988 (Cth), which was referred to in Mohazab v Dick Smith Electronics Pty 
Ltd (No 2)(FC)(op cit)) that a dismissal in which the action of the employer is a principal contributing factor 
leading to the termination of the employment relationship is a constructive dismissal.  It can also be put this 
way:  the employee is dismissed if he/she is given no option but to leave.” 
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Rowland J, with whom Anderson J agreed, in Attorney-General v WA Prison Officers’ Union of Workers (op cit) (IAC) 
at page 3169 applied the doctrine of constructive dismissal.  He applied and quoted from the dicta of Cooke J in a 
judgment of the Court of Appeal of New Zealand in Auckland Shop Employees Union v Woolworths (NZ) Ltd [1985] 
2 NZLR 372 at 374 where His Honour said, inter alia:- 

“Obviously there is a dismissal when an employer in fact “dismisses” a worker in the ordinary meaning of the 
word.  But the Arbitration Court has held in a line of cases that the concept is wider and includes constructive 
dismissal.  In our opinion that is the correct approach.  In the context of an Act aimed at good industrial 
relations it is right to assume that Parliament would have meant “dismissal” to cover cases where in substance 
the employer has dismissed a worker although technically there has been a resignation. 
…  It would be undesirable to try to visualise all the kinds of case which the Arbitration Court could properly 
treat as constructive dismissals, but it is not difficult to list some. 
The concept is certainly capable of including cases where an employer gives a worker an option of resigning or 
being dismissed; or where an employer has followed a course of conduct with the deliberate and dominant 
purpose of coercing a worker to resign.” 

Quite clearly, an employee is dismissed if she/he is given no option but to leave the employment. 
“Harassment” directed to bringing about resignation constitutes a constructive dismissal also (see Francesca v Prime 
Security Systems Pty Ltd (1993) 60 SAIR 505 at 513 (Full Commission)). 
The case for the respondent was that the appellant had resigned without pressure and of his own volition. 
Put another way, an important element of termination by an employer, that is dismissal of an employee, is that the act of 
the employer results directly or consequentially in the termination of the employment and the employment relationship 
is not voluntarily left by the employee.  That is, had the employer not taken the action it did, the employee would have 
remained in the employment relationship. 
Again, when an employee has no effective or real choice but to resign, it can hardly be said that the termination of the 
employment is effected by him or is his act.  It is quite clear, in those circumstances, that, but for the insistence of the 
employer, termination of employment would not cross the mind of the employee.  It is trite, therefore, to observe that a 
constructive dismissal must be at the initiative of the employer and a “voluntary resignation” is not a dismissal (see 
Corneille v Composite Buyers Ltd t/a Maxi Foods (2000) 48 AILR 4-278 (AIRC) per Hingley C). 
It also follows that, if an employee has other options, other than to resign and does resign, she/he will not be held to 
have been dismissed (see Librizzi v Flower Power Pty Ltd (2000) 48 AILR 4-323 (FC) per Einfeld J). 
Thus, we would also add that if an employee unilaterally terminates a contract of employment, then she/he has clearly 
not been dismissed.  Where the employee resigns of her/his own volition and without coercion, that employee has not 
been dismissed.  This Commission has been required to consider that question on a number of occasions.  The test for 
an intention is not a subjective one depending on actual intention.  Intention is to be judged from what the innocent 
party reasonably infers from the acts and words used of the party who repudiates (see Loughridge v Lavery [1969] VR 
912 at 913).  A repudiation of obligation occurs when a party to a contract of employment clearly indicates an absence 
of readiness or willingness to perform his contractual obligations if the absence of readiness or willingness satisfies the 
requirement of seriousness (see Carter “Breach of Contract” (1991) 2nd Edition at pages 217 – 218 and 221 - 222). 
An employee who leaves the job without sufficient notice or without notice repudiates the contract (see Thomas 
Marshall (Exports) Ltd v Giunle [1978] 3 All ER 193 and also Evening Standard Co Ltd v Henderson [1987] ICR 588 
(CA)). 
Further, there is an implied term in every contract of employment that an employer must be good and considerate to its 
employees, or that the employer should not, without reasonable cause, do anything to destroy the relationship of trust 
and confidence between the employer and the employee.  In our opinion, a breach of such a term may amount to a 
repudiation entitling the employee to treat the contract as at an end (see Macken, O’Grady, Sappideen and Warburton 
“Law of Employment”, 5th Edition, at pages 113-117 and Burazin v Black Town City Guardian Pty Ltd (1996) 142 ALR 
144 and Nettlefold v Kym Smoker Pty Ltd (1996) 69 IR 370, as well as Whelan v Waitaki Meats Ltd (1991) 2 NZLR 74 
at 85 and Brighouse Ltd v Bilderbeck [1994] 1 NZLR 158 at 164). There is no suggestion that such a term was breached 
here.” 

(op cit at 3309) 
81 In these proceedings the Commission was referred to a decision of the Full Court of the Supreme Court of South Australia in 

Eashing v Mahoney Insurance Brokers [2001] 78 SASR 489. In that case Olsson J (dissenting) states: 
“First it is necessary to address the concept of constructive dismissal. This was explored buy me in some detail in Blaikie v 
SA Superannuation Board [1996] SASR 85. I adhere to what I said at 102 – 105. Suffice to reiterate that the notion of 
constructive dismissal implies the existence of conduct on the part of an employer which is plainly inimical to a 
continuance of employment according to express or implied terms. The authorities establish the concept that there is 
implied in a contract of employment a term that the employer will not, without reasonable and proper cause conduct itself in 
a manner calculated or likely to destroy or seriously damage the relationship of confidence and trust between employer and 
employee. An intention to repudiate need not be proved. Rather, it is a matter of objectively looking at the employer’s 
conduct as a whole and determining whether its effect, judged reasonably and sensibly, is such that the employee cannot be 
expected to put up with it.” 

(op cit at 514) 
82 The parties in these proceedings accepted this statement as being relevant to the consideration of the matter before the 

Commission and consistent with the authorities cited in this jurisdiction. 
83 It is clear that from some time prior to May 2001 that the respondent considered that there was an imperative to put in place 

initiatives that would ensure the long term viability of its general agency operation. In the event that this could not be done it 
may have been necessary to close it down. 

84 This position is uncontested. Indeed for Mr Lim’s part it would seem to have been accepted. In the circumstances it is not 
unreasonable for the employer to seek to explore and initiate changes which would ensure the financial well being of its 
business. Similarly it would not be unreasonable to expect employees to cooperate to achieve those adjustments without having 
to surrender the terms and conditions under which they were employed. Indeed there is an implied duty under the contract of 
employment for employees to cooperate and thereby follow lawful and reasonable instructions. 
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85 It is also noted that the role of sales representatives within the respondent’s general agency operations is akin to a business 
within a business. Remuneration on the basis of commission makes it so. It is therefore reasonable to expect that when changes 
which impact upon this type of relationship are being introduced there will be consultation between the parties. 

86 In the circumstances of this matter, the applicant was informed of the respondent’s situation through his participation in 
meetings with management and those in which he attended as a member of the sales team. It is noted that Mr Arias expressed 
the view that sales representatives may have thought that the respondent’s strategies for rearranging the business were being 
thrust upon them. However in the circumstances of trying to establish the business’s viability and the fact that meetings were 
held with the employees on an individual basis and with the sales team as a whole mitigates against this. It is clear from the 
correspondence and from the evidence that the sales staff had ready access to the CEO and the Director of the Residential 
Agency division of the respondent company. 

87 The contracts which regulated the relationship between the licensed real estate salesperson (i.e. the representative) and the 
agent (i.e. the respondent company) were set out in the document entered into between Mr Lim and Satterley and Co (Exhibit 
A). The representative was to be provided with amongst other things the following equipment at no cost: 

“(1)  Office accommodation with desk, chair and telephone of a reasonable standard; 
….. 
(iii)  Reception, secretarial and telephone switchboard facilities operated by agency staff;” 

(Exhibit A, second schedule) 
88 This contract was entered into in August 1993 and endured until 31 July 2001. The term regulating the provision of equipment 

covered location in a small open plan but partitioned section within a renovated residence at 58 Angelo Street where the 
applicant shared computer access, photocopiers and facsimile equipment with other office staff and then the modern office 
arrangement at Bowman Street where the applicant had a designated work station. Mr Lim appears to have expected the same 
facilities as he enjoyed at Bowman Street to be provided at Angelo Street. 

89 There was nothing within the contract and nor was it argued that under its terms the applicant was entitled to exclusive use of a 
work station, nor for that matter secretarial support or other office equipment on that basis. The nature of the residential real 
estate business necessitates a significant proportion of the representative’s time being spent out of the office. It would be 
unreasonable to expect that an agent be required to provide a work station for the exclusive use of each representative 
irrespective of the hours the individual attended the office. 

90 The evidence presented in this mater shows the varying frequencies with which representative attended the office. For some 
like Mr Rose and Mr Pitman their attendance was very infrequent. For others doing “appraisals”, or like Mrs Ryan engaged in 
land sales and in the general agency work it may have meant a full day from time to time. However on average it appears that 
for most representatives it would have been less than twenty hours per week. 

91 Although the applicant referred to occupational health and safety requirements in the workplace in correspondence with the 
respondent, that issue did not arise directly in this case. 

92 It is reasonable to conclude on the basis of what the respondents contractual obligations was to the applicant and on the basis 
of the evidence about the operation of the general agency that it was not a requirement for the respondent to establish and 
maintain a separate work station for each representative within the office. Practicality required some flexibility with respect to 
access to work areas and the availability of rooms or offices where agents could from time to time interview clients in private. 

93 With respect to secretarial support the issue which was raised was that which was going to be available to the applicant at 72 
Angelo Street. Despite Mr Lim’s protestation that the necessary secretarial support was not going to be available (as at 5 July) 
he agreed that the limitation on the services that Mr Sinclair’s private secretary could provide as set out in the memo dated 4th 
July (Exhibit B) was only an interim arrangement. There is sufficient evidence to establish that the CEO had given and 
assurance that this would be provided and that additional resources would be available if necessary from office staff at 70 
Angelo Street. That information was communicated to Mr Lim at the meeting on 22 June and reaffirmed in the letter from the 
Director, Residential Agency on 9 July. 

94 It is apparent that the fittings and furnishings at Bowman Street were superior to that at Angelo Street. However it appears that 
evidence presented by Mr Sinclair exaggerated the condition of desks and chairs and the new location. The incidence of broken 
chairs turned out to be just the one piece of furniture. While one person’s assessment of the condition of carpets differs from 
another it was as the respondent pointed out the premises from which a successful general agency business operated. No doubt 
it is important to project an image in line with the prestigious end of the real estate market in which the business operated. 
However the fact that a refurbishment was to be undertaken was known to Mr Sinclair at the time he met with staff in June and 
July and when he communicated with sales representatives, including Mr Lim, on 9 July 2001. It was also known to him when 
he took the photograph of Mrs Ryan’s working environment on 10 July. It was disingenuous of him to participate in the 
staging of that event. 

95 On the issue of refurbishment, Mr Sinclair sought to convey the impression that nothing was happening although he had 
pressed Mr Satterley on the matter. After correcting the time frame in which he had recalled that the matter had been the centre 
of concern with salespeople (the meeting on 2 July not 22 June) Mr Sinclair emphasised that nothing had been done. Exhibit C 
records his notes of a meeting with Mr Satterley on 3 July the day after the meeting at Angelo Street at which Mr Lim 
attended. Those notes recorded that; “Nigel agreed that we should immediately get quotes to fit out the office to make it a more 
practical environment to work from.” Mr Sinclair was part of the management team, he drove the initiatives to make the 
general agency more commercial and profit oriented. When, on 3 July Mr Sinclair sent to Mr Lim a letter telling him to re-
locate, it was the same day that he had received approval to “immediately get quotes” to renovate. Mr Sinclair was in 
possession of that knowledge when he took Mrs Ryan’s photo on 10 July. It is incorrect to say that there was no programme 
for refurbishment when the CEO had given instructions for quotes to be obtained on 3 July. 

96 When Mr Lim was asked about the meeting on 2 July and whether people were “told about any changes to be made to the 
office”, he responded that nobody had told the meeting about any “renovation or whatever to accommodate all of us”. Indeed 
he was certain that it was never suggested at any other time that the respondent was going to do “an extension or whatever”. 
Under cross examination Mr Lim was less emphatic. When it was put to him that Mr Sinclair, in response to questions from 
Mrs Ryan, had informed the meeting on 2 July that there were plans for refurbishment and that a programme was being put in 
place he didn’t express disagreement but stated that he couldn’t recall that occurring. 

97 Although at no time did Mr Lim attend the Angelo Street office to work he was familiar with the layout of the office. From 
June he was aware that some of his colleagues on the sales team were contemplating leaving. Mr Lim confirmed that at the 
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date of his resignation he knew that there was space available for him and for all of the other representatives who were 
remaining in employment with the respondent. 

98 As to the situation concerning provision of secretarial services, the assertion that the relocation to Angelo Street would 
necessitate Mr Lim learning to type may have had some truth but it is clear that those arrangements were only interim pending 
familiarisation of a new appointee. From the evidence the meeting on 22 June was reassured by the CEO that secretarial 
services would be provided and that additional assistance would be accessed from staff in the property management office at 
70 Angelo Street if need be. 

99 Notwithstanding any delay in progressing the refurbishment, it cannot be the case that whether as a matter of contractual 
entitlement or as practical consequent of relocation that members of sales staff could not be expected to accommodate some 
inconvenience in the interim. Mr Lim’s evidence at first was that refurbishment was not mentioned then he said he could not 
recall it being mentioned at the meeting on 2 July; clearly it was. All the other witnesses could recall the matter being 
discussed at this time. 

100 The availability of space and the standard of accommodation at Angelo Street was central to Mr Lim’s stance on refusing to 
relocate. Several of the letters sent to the respondent under his signature also reflected views held by other sales staff that 
corresponded with the respondent in practically identical terms. The other sales staff knew that refurbishment had been 
mentioned and that plans had been prepared. Even if Mr Lim was ignorant of this because he could not recall the fact of 
refurbishment being raised, that is insufficient to justify him taking the position that he believed he had no option but to leave 
the respondent’s employment. He acknowledged that at the time he resigned there was space available for him to relocate to 
Angelo Street. With the availability of space no longer being an issue the standard of accommodation alone could not be 
considered as giving rise to a situation where he was left with no other option but to resign. There was a desk, chair and 
telephone available to him at a location which he agreed provided better prospects for business. Whether that was of a 
reasonable standard was something that could have been discussed with the respondent. The refurbishment may have 
accommodated his needs but that step never eventuated because Mr Lim refused to leave Bowman Street. 

101 The evidence does not support a finding that there was a course of conduct on the respondents part with the deliberate and 
dominant purpose of coercing Mr Lim to resign. There were initiatives taken to improve the performance of the business. The 
relocation was an integral part of that. There were indications that some staff would resign. That was known to management 
before the imperative to relocate to Angelo Street became an issue. 

102 It was more than Mr Sinclair’s impression that these views were expressed in the heat of the moment. Mr Rose had resigned. It 
is clear that Mrs Ryan expresses her views emphatically. She had stated her intentions about her future employment to 
management. Several other members of the sales team at Bowman Street and Angelo Street were assessing their options. 
Management was aware of all of this. It was reasonable for the respondent to take all of these factors into account before 
committing to the expense of refurbishment. 

103 Had the respondent planned to limit the number of sales representatives it intended to have on its team? Does the fact that early 
refurbishment plans established that to be only twelve representatives? Was refurbishment deliberately delayed to force the 
excessive numbers of sales representatives out of the business? 

104 The initial plans for refurbishment were prepared in “mid-May”. Although the brief identified only twelve workstations under 
the open plan the respondent considered that more sales people could be accommodated. The use of work stations with the 
frequency of attendances, the need for interview rooms and the requirement for sales representatives to attend the office on a 
roster basis to capture the “high street” business were all relevant factors to be considered in planning. There is no evidence to 
suggest that there was a plan to limit the number of appointments at Angelo Street. Mr Arias rejected that suggestion. Although 
it was not put to Mr Sinclair his evidence was that he had good communications with Mr Satterley. There was nothing in Mr 
Sinclair’s evidence to suggest that the respondent embarked on a course of conduct with deliberate and dominate purpose of 
coercing Mr Lim or any other sales person to resign. His evidence focussed on the standard of the new accommodation. As to 
there being a delay in implementing the refurbishment plan to force the applicant from continuing his employment, Mr 
Sinclair’s evidence was that the day after the meeting on 2 July he took up the matter of refurbishment with Mr Satterley. Mr 
Sinclair’s own notes recorded the direction to immediately implement action. 

105 When the circumstances of the applicant’s resignation are considered on the basis of whether the actions and words of the 
respondent could reasonably be seen by the applicant to infer that they were trying to force him out, the same issues have to be 
considered. 

106 Mr Lim’s evidence is that he didn’t know anything about refurbishment at least up to 2 July and possibly not even after the 5 
July when he wrote to the respondent. On that basis the complaint was that there was no space for him at Angelo Street, that 
the accommodation was not of the standard he enjoyed at Bowman Street and there was not going to be any secretarial support. 

107 Given the evidence that at the time of his resignation he knew that there was space for him at Angelo Street and that the 
assurance had been given that secretarial support would be provided the only reasonable inference he could draw from the 
position at the time of his resignation was that the accommodation was sub standard. That alone could not be a reasonable 
basis upon which to infer that the respondent wanted to force him out. 

108 When the fact of information about refurbishment that was made known to staff on 2 July is attributed to Mr Lim’s state of 
knowledge and it is reasonable to do so given the weight of evidence, his position is no more tenable. The prospect of 
refurbishment and the availability of space with his access to a desk, chair and phone were assured when he resigned. 

109 Each of the parties advocated that the employers conduct as a whole should be viewed not necessarily to establish an intention 
to repudiate the contract of employment, but rather to be judged reasonably and sensibly to see whether it was such that the 
employee could not have been expected to put up with it (Eashing v Mahoney Insurance Brokers op cit at 514). 

110 In this context the fact that Mr Lim was a respected employee of eight years standing should be noted. He was amenable to the 
relocation. Was he subjected to such treatment that destroyed or seriously damaged the relationship of confidence and trust 
between him and the respondent? 

111 The tenor of correspondence between the parties when viewed in isolation gives rise to concern. However the letters have to be 
seen in the context of discussions that took place with the applicant individually and his attendances at meetings held at the 
initiative of management. There were invitations to meet with management to discuss matters of concern. These were 
reiterated in the correspondence. There was the opportunity to ask questions at the staff meetings. Mr Lim did not avail himself 
of any of these avenues for discussion. Instead he followed a course of action in concert with other sales persons several of 
whom had already indicated an intention to leave the respondents employment. All of this took place in an environment where 
it was known to the applicant that the respondent was trying to establish the general agency’s profitability. It is not 
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unreasonable in the circumstances to expect that the applicant should appreciate that there would be a transitional period 
during which he would have to put up with some inconvenience. It would not be unreasonable to expect that he should have 
attended the office at Angelo Street in an attempt to see how it went. Rather, it appears he was insisting upon conditions in 
terms of a work station and facilities to the standard he enjoyed at Bowman Street. Anything less was unacceptable. That was 
not reasonable in all of the circumstances. 

112 Mr Lim was not confronted with a situation where he had no option but to resign. When it is looked at objectively he was not 
confronted with circumstances he could not have been expected to put up with. He was not constructively dismissed but 
resigned. The claim is not within the Commission’s jurisdiction. 
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Order 
HAVING HEARD from Mr K Trainer as agent on behalf of the applicant and Ms A Cahill (of counsel) on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders –  

THAT the application be and is hereby dismissed. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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Reasons for Decision 
(Ex Tempore) 

1 The substantive application brought in this matter is one by Ms Andrea Gray against Silviculture Management Pty Ltd by 
which it is alleged that she was denied certain contractual entitlements on termination of her employment by way of salary 
payments and annual leave payments.  The Commission has already dealt with the issue of the respondent's failure to appear 
this morning and says nothing more about that save for its earlier observation that the respondent also failed to file a notice of 
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answer and counterproposal in these proceedings and therefore, pursuant to the terms of the Regulations, even if it had 
appeared it could only be heard upon conditions as the Commission may impose. 

2 For the purposes of these proceedings the Commission has regard to well settled principles in relation to contractual benefits 
matters and I simply refer in that respect to well known decisions of the Full Bench of this Commission in Hot Copper v Saab 
(2001) 81 WAIG 2704 and Aherns case (1999) 79 WAIG 1867 and I adopt and apply those principles for present purposes. 

3 The facts in the matter are relatively straightforward and they are these.  The only evidence before the Commission is given by 
the applicant herself, Ms Gray.  Her testimony is, in broad outline, as follows.  On or about 5 December 2000 the applicant told 
the Commission that she applied for and was successful in obtaining the position of manager of the Waddi Farms Resort and 
the Gingko Nursery which the Commission understands from her evidence is a part of the herbal farm and resort operation at 
which the applicant was employed.  The applicant's evidence was that at the time she applied for and secured the position of 
manager she was at that time presently employed by the respondent in various capacities as a nursery hand, kitchen hand and 
cleaner and had been in such position since in or about October 2000. 

4 The applicant's evidence was that her position as manager required her generally to, in a day to day sense manage the farm and 
nursery, resort and caravan park and the restaurant facility all part of, apparently, the resort operation.  The applicant testified 
that when she accepted her offer of employment she discussed with the principals of the respondent, Messrs Osborne and 
Crawford, the terms and conditions of her employment which were essentially as follows;  a salary at the rate of $46,000.00 
per annum, the provision of a house with utilities paid, the provision of a fully maintained motor vehicle, the working of a 10 
day on and four day off work cycle and additionally the applicant would be entitled to four weeks annual leave per annum plus 
superannuation entitlements. 

5 As the Commission has observed the contract of employment was essentially oral, however, the essential terms of that 
agreement were evidenced by a document, on the applicant's evidence, produced by a representative of the respondent which is 
a handwritten note tendered as exhibit A1 in these proceedings. 

6 The applicant testified that she duly commenced her duties as manager of the resort pursuant to the terms of the contract of 
employment that the Commission has briefly just outlined.  Her evidence was that subsequent to her commencement, indeed, 
about 18 months after her commencement she approached the representative of the employer, Mr Crawford, in relation to her 
hours of work, her issue being that her payment was not reflecting the hours of work she was undertaking on behalf of the 
employer.  As a consequence of that approach the applicant's evidence was it was agreed orally between her and her employer 
that there be a variation to her contract of employment to provide that in addition to her base salary which was previously 
agreed the applicant would receive an additional hourly rate for various work performed in the range of $13.58 to $15.00 per 
hour, dependent upon the nature of the duties undertaken and in that respect the applicant referred to various types of work that 
might be required. 

7 The applicant's evidence was that she duly performed her services in accordance with the contract of employment up until on 
or about 4 April 2003 when she tendered her resignation by four weeks notice to both Mr Crawford and Mr Osborne, the 
principals of the respondent business.  The applicant's evidence was that at the time she did say the employer endeavoured to 
persuade her to change her mind but self evidently, given that the employment came to an end on or about the 28th of May, 
2003, their endeavours in that regard were unsuccessful. 

8 The applicant testified further that during the course of her employment she had regularly not received her salary payments 
when they were due and payable and this was a matter of distress to her and, in part, contributed to her decision to tender her 
resignation.  The applicant testified further that on or about 28 May 2003 after having tendered her resignation she travelled to 
Perth in the company of new managers whom she was training to take up her position to hand over to the employer the 
financial and bank records of the resort in order that there could be presumably an orderly transition from one management to 
another. 

9 The applicant testified that at the time she travelled to Perth and spoke with representatives of the employer, Messrs Crawford 
and Osborne, she was informed of an agreement to pay her salary and annual leave which was then owing to her.  Subsequent 
to that the applicant gave evidence of various endeavours by her to procure those payments, all of which were unsuccessful 
according to the applicant leading to her instituting these proceedings for recovery of the contractual benefits claimed on 16 
September 2003. 

10 Having broadly outlined the factual context the Commission observes that only the applicant gave evidence in these 
proceedings.  The Commission found the applicant to be a credible witness and in the absence of anything to the contrary the 
Commission is bound to accept her evidence unless it is found to be inherently incredible which I do not find.  Accordingly, 
the Commission is satisfied and finds as follows.  Firstly, the applicant was employed by the respondent on or about 5 
December 2000 to occupy the position of manager of the Waddi Farms Resort.  Her responsibilities in that regard were the 
general day to day management of the resort, including the farm and nursery, the resort and caravan park and the restaurant.  
As to the terms and conditions of the applicant's employment the Commission is satisfied on the evidence and finds that the 
applicant was employed on the basis that she would be paid a salary of $46,000.00 per annum, that she would be provided with 
a house and utilities such as power, water, et cetera, paid by the respondent, she would also be provided with a fully 
maintained motor vehicle, would receive four weeks annual leave as a term and condition.   However, the Commission simply 
notes the requirements implied by law of the Minimum Conditions of Employment Act 1993 in that regard, in any event.  
Finally the applicant would work a roster of 10 days on and four days off. 

11 The Commission also finds on the evidence that approximately 18 months after her commencement the applicant and 
respondent agreed to an oral variation to her contract of employment for the respondent to pay the applicant additional sums at 
an hourly rate of $13.58 to $15.00 per hour, depending upon duties performed for such additional hours of work. 

12 The Commission is also satisfied on the evidence and finds that the applicant was responsible at all material times for the 
financial and payroll records of the respondent's business and had regard to those records including her timesheets in compiling 
the present claim before the Commission.  The Commission is also satisfied and finds that from on or about 4 February 2003 
the applicant's base salary was $1,162.00 net per fortnight and additionally in the periods of 4 February 2003 and 18 February 
2003 the Commission accepts the applicant's evidence that she worked an additional 35 hours on both of those pay periods at 
the rate of $13.58 as previously agreed with her employer. 

13 The Commission also accepts the applicant's evidence and finds that from 4 February 2003 to 28 May 2003 the applicant has 
not been paid any salary at all despite repeated requests to her employer that she be so paid and additionally for the period to 
28 May2003, the applicant also worked a further 16 hours at the rate of $14.63 pursuant to the agreement earlier referred to. 

14 The Commission is also satisfied on the evidence and it finds that over the total period of the applicant's employment of some 
two and one half years the applicant has taken five weeks paid annual leave out of a total accrued annual leave entitlement of 
10 weeks, both pursuant to the terms of her contract and secondly, in any event, as an implied term arising from the operation 
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of the Minimum Conditions of Employment Act 1993 and this benefit has not been paid to the applicant at or since 28 May 
2003 despite demand. 

15 Therefore, on the basis of all of the evidence the Commission is satisfied that the applicant has been denied payments of salary 
and annual leave as claimed in the total sum of $13,392.00 net and the Commission orders that the respondent pay that sum of 
money to the applicant as contractual benefits denied within 21 days of today. 

 

2004 WAIRC 11018 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANDREA GRAY 
APPLICANT 

 -v- 
 SILVICULTURE MANAGEMENT PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 1 APRIL 2004 
FILE NO/S APPLICATION 1376 OF 2003 
CITATION NO. 2004 WAIRC 11018 
 
 
Result Order issued 
Representation 
Applicant Mr E Kay as agent 
Respondent No appearance on behalf of the respondent 
 
 

Order 
HAVING heard Mr E Kay as agent on behalf of the applicant and there being no appearance on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the respondent pay to the applicant the total sum of $13,392.00 (net) as denied contractual benefits comprising 
$7,582.00 (net) in respect of salary and $5,810.00 (net) in respect of accrued annual leave within 21 days of the date of 
this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2004 WAIRC 12194 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAMELA DAWN HOLT 
APPLICANT 

 -v- 
 RICHARD FLAVELL 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DELIVERED TUESDAY, 3 AUGUST 2004 
FILE NO APPLICATION 223 OF 2004 
CITATION NO. 2004 WAIRC 12194 
 
 
Catchwords Contractual entitlements claim – Entitlements under contract of employment – matter heard ex parte – 

Minimum Adult Wage – Entitlements granted in part 

Result Application granted in part 
Representation 
Applicant Ms P Holt 
Respondent No appearance 
 
 

Reasons for Decision 
1 This is an application made pursuant to s.29(1)(b)(ii) of the Industrial Relations Act, 1979 (“the Act”).  The applicant Ms 

Pamela Holt says that she was employed by the respondent Richard Flavell for the period 19 May 2003 to 8 August 2003 as a 
telemarketer.  She was responsible for telephoning potential clients and making appointments which Mr Flavell could follow 
up on.  She claims outstanding wages of $3000 and telephone expenses of $456.  The application came on for conference on 
29 April 2004.  The respondent did not attend.  The Commission sought to contact the respondent without success.  The matter 
was then set down for hearing on 2 June 2004.  The notice of hearing which was sent to the respondent at the address on record 
being 3 Martin Road, Sorrento WA 6025 was returned to the Commission.  As there had been no response by the respondent to 
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the Commission at conference or at hearing, and no notice of answer and counter proposal was lodged, the Commission 
decided to proceed to hear the application.  The Commission decided also to send to the respondent, at the address identified in 
the Exhibits tendered by the applicant, a copy of the exhibits and transcript of the hearing.  These documents were sent to 
Mr Flavell, c/- Housing Systems Australia, PO Box 5086, South Lake WA 6964.  The envelope was returned to the 
Commission marked ‘no such person at this address’.  These same documents were forwarded to Mr Flavell at 3 Martin Road 
Sorrento WA 6025 and were likewise returned to the Commission marked ‘Now somewhere in Padbury’. 

2 I turn to the evidence.  Ms Holt says that all matters in her application are true and correct.  She says when she started working 
for Mr Flavell he paid her for the first two weeks.  After the first two weeks she said she had to chase him a lot for payment.  
She then received at various times $300, $200 and another $200 all in cash.  She says that when she tried to contact him he 
made various excuses about the payment of the monies.  She says in November 2003 he told her that he would pay her all the 
monies by Christmas.  She has not heard from him since.  She says she continued to work for him for some time as she is 
inclined to trust people. 

3 Ms Holt says that Mr Flavell gave her lists of people to contact.  She displayed these extensive lists of contacts at hearing and 
they were viewed by the Commission, though not taken as an exhibit.  She says that when she commenced working she picked 
up some lists from his office at 3 Martin Street, Sorrento.  She says the first time Mr Flavell paid her, he paid her $400.  She 
said that when she started on 27 May 2003 she worked for $10 per hour.  She later asked for $15 per hour as she was not 
receiving any additional money or being paid for the sales.  He did not reply to the request for $15 per hour.  Ms Holt says she 
did not mark any time sheets for the first couple of weeks.  During those weeks she worked from Mr Flavell’s office and was 
paid for those weeks.  She then says that she worked from home from the second week onwards.  Ms Holt submitted a 
calculation of her hours owed and agrees that $700 should be deducted from that calculation, which was the money she 
received after the first two weeks.  Ms Holt has calculated the monies owed on the basis of $15 per hour. 

4 Ms Holt exhibited a letter of demand to Mr Flavell dated 19 August 2003 in which she detailed all the hours she had worked 
and her telephone expenses.  She calculates in that letter that she worked a total of 228 hours and made a total of $456.50 in 
telephone calls.  She was never reimbursed for her telephone calls.  The call charge of 25 cents per call was agreed with Mr 
Flavell.  Ms Holt is not sure whether the employer is Housing Systems Australia or if that is a company but she says that Mr 
Flavell employed her. 

5 I have no difficulty accepting the evidence of Ms Holt.  She was questioned at length by the Commission and was very 
straightforward and honest in her evidence in my view.  I accept that she is owed money by the respondent.  I do not know 
whether the respondent is properly named but Ms Holt says that it was Mr Flavell who employed her, paid her and instructed 
her.  I do not know whether he traded under Housing Systems Australia.  I do not then seek to amend the respondent’s name.  I 
accept that she is owed $456.50 for her telephone expenses, the reimbursement of which was part of her contract of 
employment.  I would order that this be paid to Ms Holt within 7 days of the order.  I accept also that she worked a total of 228 
hours for which she was paid progressively a total of $1,100 in cash.  The question is the hourly rate of pay which should have 
applied.  Ms Holt says that she asked for an increase in pay to $15 per hour but that Mr Flavell did not reply.  She was 
originally to be paid $10 per hour.  I consider that given there was no verbal agreement to a rate of $15 per hour, which Ms 
Holt sought from Mr Flavell but received no response, then the rate which should apply is the then Minimum Adult rate in this 
State of $11.80 per hour. 

6 The calculation would then be 228 hours by $11.80 per hour for a total of $2,690.40.  From this must be deducted the $1,100 
already paid.  This leaves a balance of $1,590.40 in wages.  I would order that this be paid to Ms Holt within 7 days of the 
order.  Ms Holt also claims for payment of superannuation at the rate of the statutory requirement of 9%.  She says that she has 
not been paid superannuation.  I take this to mean that she has not been paid any superannuation and hence the calculation for 
superannuation should be on the total wages, ie $2,690.40.  Nine percent of that figure would be $242.14.  I would order that 
this be paid within 7 days of the order. 

 

2004 WAIRC 12341 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAMELA DAWN HOLT 
APPLICANT 

 -v- 
 RICHARD FLAVELL 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE OF ORDER FRIDAY, 13 AUGUST 2004 
FILE NO APPLICATION 223 OF 2004 
CITATION NO. 2004 WAIRC 12341 
 
 
Result Claim granted in part 
Representation 
Applicant Ms P Holt 
Respondent No appearance 
 
 

Order 
HAVING heard Ms P Holt on her own behalf and there being no appearance by the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

1) THAT the respondent, do hereby pay, as and by way of a denied contractual entitlement, for wages, the amount of 
$1,590.40 to Pamela Dawn Holt within 7 days of the date of this order; 

2) THAT the respondent, do hereby pay, as and by way of a denied contractual entitlement, for telephone expenses, 
the amount of $456.50 to Pamela Dawn Holt within 7 days of the date of this order; 
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3) THAT the respondent, do hereby pay, as and by way of a denied contractual entitlement, for superannuation, the 
amount of $242.14 within 7 days of the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

2004 WAIRC 10812 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHELLE JEAN HOMEYARD 
APPLICANT 

 -v- 
 DR N K CHEW KARRATHA DENTAL CENTRE 

RESPONDENT 
CORAM SENIOR COMMISSIONER A R BEECH 
DATE THURSDAY, 4 MARCH 2004 
FILE NO APPLICATION 843 OF 2003 
CITATION NO. 2004 WAIRC 10812 
 
 
Result Application to be re-listed for hearing 

Catchwords Termination of employment – Matter adjourned on Commission’s own motion – Intention of 
applicant to proceed – Matter re-listed - Industrial Relations Act 1979 (WA) s 29(1)(b)(i) 

Representation 
Applicant Ms A. Hewson (of counsel) by correspondence 
Respondent No appearance 
 
 

Reasons for Decision 
1 On 6 January 2004, the Commission listed this application for hearing in Karratha on 3 March 2004.  The Commission advised 

Ms Homeyard’s solicitor by letter that a copy of the Notice of Hearing would be sent also to Ms Homeyard with a request that 
she complete and return to the Commission a letter confirming that she would return to Karratha to give evidence on that day. 

2 As set out in the correspondence from the Commission dated 20 February 2004, a further letter to Ms Homeyard of 29 January 
2004 was returned because it had been incorrectly addressed.  On 11 February 2004 the Commission therefore telephoned Ms 
Homeyard who advised that she did intend to return to Karratha for the hearing and undertook to return the letter confirming 
this to the Commission. 

3 When by 20 February 2004 no return letter had been received, the Commission wrote to the parties advising them that the 
hearing had been adjourned by the Commission and the Commission would list the matter For Mention Only on 3 March 2004 
to show cause why it should not now be discontinued.  This was done in the knowledge of the advice from Ms Homeyard’s 
solicitor of 18 February 2004 that she was having discussions with the respondent with a view to reaching a settlement. 

4 When the matter came before the Commission in Perth on 3 March 2004 the Commission had received a letter from Ms 
Homeyard’s solicitor of 2 March 2004.  No submission was received from the respondent. 

5 Ms Homeyard’s solicitor submits that the Commission’s letter was prejudicial to her client’s interests.  She points out that as 
Ms Homeyard had nevertheless verbally advised the Commission of her intention to return to Karratha, that negotiations had 
commenced to settle the matter informally, the Commission was wrong to effectively pre-judge the case by signalling its 
intention to discontinue the application.  She states that her instructions are that Ms Homeyard does intend to prosecute the 
matter and wishes to have the matter re-listed for hearing. 
Consideration 

6 It can be shortly stated that provided Ms Homeyard still intends to proceed with her application then the application will be re-
listed for that purpose.  It remains the fact that notwithstanding her undertaking on 11 February 2004 to do so, Ms Homeyard 
did not return the letter confirming that she would return to Karratha to give evidence on 3 March 2004 and it was for that 
reason alone that on 20 February 2004 the Commission adjourned the hearing and re-listed it For Mention Only. 

7 The Commission accepts the advice of Ms Homeyard’s solicitor that she intends to proceed and accordingly the application 
will be re-listed for hearing in Karratha. 

 

2004 WAIRC 12433 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHELLE JEAN HOMEYARD 
APPLICANT 

-v- 
DR N K CHEW KARRATHA DENTAL CENTRE 

RESPONDENT 
CORAM SENIOR COMMISSIONER A R BEECH 
DATE THURSDAY, 19 AUGUST 2004 
FILE NO. APPL 843 OF 2003 
CITATION NO. 2004 WAIRC 12433 
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Result Application discontinued. 

Catchwords Termination of employment - claim of unfair dismissal - Applicant no longer in jurisdiction - Delay - 
Whether in public interest to continue - non-appearance by applicant - Industrial Relations Act 1979 
s.27(1); s.29(1)(b)(i)  

Representation 
Applicant No appearance  
Respondent Dr N.K. Chew by written submission 
 
 

Reasons for Decision 
(Extemporaneous) 

1 This application relates to Ms Homeyard’s dismissal by the respondent in Karratha in May 2003.  Ms Homeyard’s claim of 
unfair dismissal was referred to the Deputy Registrar in Karratha for conciliation however conciliation was unavailing and Ms 
Homeyard requested that the matter be adjourned in order to allow her to seek legal advice.  Ms Homeyard then relocated to 
South Australia in December 2003. 

2 Ms Homeyard had engaged legal representation in Port Hedland.  However, for reasons which are not entirely clear, that 
representation has since ceased and although there had apparently been discussions between the parties which may have 
allowed the matter to settle, settlement did not occur.  Although the claim was listed for hearing in Karratha on 3 March 2004 
the hearing was vacated before that date.  The hearing was adjourned because it had been conditional upon Ms Homeyard 
confirming in writing to the Commission that she would return to Karratha in order to give evidence.  In the absence of that 
notification being received the hearing was necessarily vacated.   

3 Ms Homeyard indicated that she still wished to proceed with her application and for the reasons set out in Reasons for 
Decision which issued on 4 March 2004, the matter was again to be set down for hearing.   

4 Since that time, the Commission has been in regular contact with Ms Homeyard in order to ensure that this matter was not the 
subject of any further extensive delay.  Ms Homeyard had informed the Commission in June 2004 that she engaged a 
representative from Adelaide.  However, in July 2004 Ms Homeyard informed the Commission that that representative no 
longer acted for her and she had confirmed that she was now representing herself. 

5 In the discussions that have taken place over the telephone from time to time with my Associate, Ms Homeyard has confirmed 
that she is now unable to afford to return to Karratha.  She has requested that consideration be given to allowing her to present 
her case by video-link, however although the Commission would be willing to allow that to occur, the cost of doing so from 
Ms Homeyard’s point of view might be greater than the cost of a return airfare to Karratha.  Accordingly, Ms Homeyard has 
not given a commitment to meet the cost involved if her case was conducted by way of video-link. 

6 This matter has now been set down for hearing today in order for Ms Homeyard to show cause why her application ought not 
now be discontinued.  It is a matter of record that when this matter came on for hearing today Ms Homeyard had not presented 
to the Commission any submissions in writing at all.  However Dr Chew has presented a submission in writing, that being a 
facsimile received by the Commission on 17 August 2004.   

7 In giving consideration to whether or not this application should be listed for hearing or be discontinued for not being in the 
public interest, I take the following into account.   

8 I have set out the history of the matter.  It relates to events which took place in May 2003.  That is now a considerable period 
of time ago and matters of unfair dismissal ought be dealt with promptly.   

9 Whilst I accept that Ms Homeyard has given every indication that she genuinely feels aggrieved by the dismissal that has 
occurred, she has no present intention to return to Karratha nor is she prepared to undertake to meet the costs that would be 
involved if she chose to give her evidence and conduct her case herself by way of video-link from South Australia.  Therefore, 
there is no likelihood that Ms Homeyard would be able to present her own evidence if this matter was listed for hearing and in 
the absence of her evidence her case cannot possibly succeed.   

10 The requirement of the Commission is to enquire into and deal with Ms Homeyard’s claim of unfair dismissal and the 
Commission is not prepared to list the claim for hearing unless she gives some undertaking that she would prosecute her claim 
as indeed she has a duty to do.  In the absence of her preparedness to do so then it cannot be in the public interest for the 
Commission to expend further resources in this matter.  Ms Homeyard has not sought to present any submission or argument 
today to the contrary. 

11 I also take into account the position of Dr Chew.  Dr Chew’s facsimile to the Commission stated that he believed the matter 
has gone on for far too long without a proper hearing to determine the case.  In my view, he is quite correct in making that 
observation.  He stated that this has had a negative impact on his practice in terms of any forward planning either on a personal 
or a professional level.  He also has incurred costs both in time and resources which are proving to have been costs which were 
unnecessary.  He also makes a submission regarding whether or not any compensation ought be paid to Ms Homeyard given 
that the Department of Labour Relations, which Ms Homeyard asked to investigate her circumstances, has found that she had 
been overpaid.   

12 Therefore I also take into account Dr Chew’s circumstances which indicate that there is a prejudice to him from the delay.  Not 
only is there no prospect of this matter coming to a speedy conclusion because of Ms Homeyard’s inability to return to 
Karratha but also there is the prospect of a further continuing prejudice to Dr Chew if this matter is merely allowed to languish. 

13 Taking all of those matters into account confirms the view that I have reached that it is no longer in the public interest for this 
application to remain and for all of those reasons an order will now issue that this application be discontinued as being no 
longer in the public interest. 
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2004 WAIRC 12434 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHELLE JEAN HOMEYARD 
APPLICANT 

-v- 
DR N K CHEW KARRATHA DENTAL CENTRE 

RESPONDENT 
CORAM SENIOR COMMISSIONER A R BEECH 
DATE FRIDAY, 20 AUGUST 2004 
FILE NO. APPL 843 OF 2003 
CITATION NO. 2004 WAIRC 12434 
 
 
Result Application discontinued. 
Representation 
Applicant No appearance 
Respondent Dr N.K. Chew by written submission 
 
 

Order 
There being no appearance on behalf of the applicant and having heard by written submission Dr N.K. Chew on his own behalf, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby order  

THAT the application is hereby discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Senior Commissioner. 

 

2004 WAIRC 12384 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADAM HAMISH ILLSTON 
APPLICANT 

-v- 
C & G MACKENZIE 

RESPONDENT 
CORAM SENIOR COMMISSIONER A R BEECH 
DATE FRIDAY, 13 AUGUST 2004 
FILE NO. APPL 522 OF 2004 
CITATION NO. 2004 WAIRC 12384 
 
 
Result Application struck out for want of prosecution 

Catchwords Application for an entitlement under a contract of employment – Applicant left the country – no 
appearance in person in writing – Industrial Relations Act 1979 s.27(1), 29(1)(b)(ii) Application 
struck out for want of prosecution. 

Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Reasons for Decision - extemporaneous 
1 Mr Adam Illston has brought a claim to the Commission, filed on 16 April 2004, that he is entitled to a benefit under his 

contract of employment which has not been paid to him by his former employer, C & G MacKenzie. 
2 In his claim Mr Illston writes that he was employed by C & G MacKenzie between 6 February 2002 and 3 May 2002 as a 

driver, bailing hay and stacking the bales.  Mr Illston has claimed that he has not been paid full wages owed to him. 
3 A file note of 10 June 2004 stated that Mr MacKenzie, I presume the respondent, or one of them, left a message advising that 

the respondent is bankrupt and to contact a firm RSM Bird Cameron.  The note contains the advice that a clerk contacted that 
firm and was advised that it “was trustee for the McKenzies”.  

4 At my direction, my Associate telephoned that firm and spoke to Mr Josh Jackson who advised her that C & G McKenzie had 
been declared bankrupt under the Bankruptcy Act 1966. 

5 On 23 June 2004, at my direction, the Commission wrote to Mr Illston setting out this information and drawing attention to the 
provisions of s.58(3) of the Bankruptcy Act 1966.  This letter expressly required Mr Illston to advise whether he wished to 
proceed with the claim and if so to respond in detail to the issues arising from that Act. 



2916 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

6 On 16 July 2004 the Commission received a reply to that letter from Mr Illston’s father.  I should add that Mr Illston had 
written on his application that he had left the State and returned to New Zealand.  This reply was from New Zealand: the reply 
said that Mr Illston was presently overseas but that he wishes the application to be listed.  That was all.  There was no response 
to the issues presented by s.58 of the Bankruptcy Act. 

7 In response to that letter, the Commission then set the matter down for hearing today.  This was done on the understanding that 
Mr Illston would not be attending the hearing but could present a written submission. 

8 I also note that the respondents, C & G McKenzie have not lodged an answering statement.  Further, the Notice of Hearing to 
the respondent was returned to the Commission undelivered. 

9 When the application came on for hearing there was no appearance by or on behalf of Mr Illston.  Nor has any written 
statement been received from him. 

10 There was no appearance by or on behalf of the respondent. 
11 The failure of Mr Illston to appear, or make any submission to the Commission is a ground for striking the matter out for want 

of prosecution.  If a person refers a claim to the Commission it is expected that the person will actively pursue the claim.  An 
applicant has a duty to do so.  That duty is usually to appear in the proceedings.  In this case the appearance could have been 
by written submission.  Even the circumstances of the applicant in this matter do not remove that duty, particularly in this day 
of electronic communication. 

12 I consider therefore that this application will be struck out for want of prosecution. 
13 In reaching this conclusion I also take into account that on the information before the Commission Mr Illston faces a 

significant legal obstacle to proceeding arising from the respondent’s bankruptcy.  He will need to seek leave from a court 
before he can proceed and this Commission cannot as a matter of law deal with his claim before then.  In the absence of that 
leave, in the absence of any notification from Mr Illston that he intends to seek that leave, and indeed, in the absence of any 
indication at all from Mr Illston that he is even aware of the legal obstacle, I also consider that it is not in the public interest for 
the Commission to expend any further of the State’s resources on a claim with which it simply cannot deal. 

14 An order therefore issues that the application be dismissed for want of prosecution. 
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Reasons for Decision 
1 The applicant claims that he was harshly, oppressively or unfairly dismissed on or about 6 November 2003 from his position as 

a store manager with the respondent.  The applicant is seeking reinstatement without loss of entitlements by way of an order 
under s 23A of the Industrial Relations Act 1979 (“the Act”).  The respondent objects to and opposes the applicant's claim.  At 
the conclusion of the hearing of this application the Commission announced its decision dismissing the applicant’s claim and 
published an outline of its reasons at that time, with detailed reasons to follow.  These are the Commission’s reasons. 

Factual Background 
2 There was much common ground in this matter.  The respondent operates a number of duty free retail outlets in Perth. The 

applicant commenced employment with the respondent in April 2001 as a store manager at one of the respondent's stores.  The 
applicant, as store manager, was responsible for the operation and management of the duty free retail outlet.  The applicant 
testified that on his commencement, he underwent an induction process involving training with the store manager he was 
replacing, in the general operation and running of the duty free store.  The applicant testified that this involved the general 
operating systems of the store, stock control and supplies etc.  He testified that during this time, there was no specific training 
or induction in relation to duty free “sealed bag procedures”, which relate to procedures to be adopted by staff when selling 
duty free goods to customers.   

3 In this connection, in an agreed bundle of documents, there was contained a document entitled “sealed bag sales”, which is a 
policy document of the respondent running to some nine pages.  This document was said to be on the respondent's intranet 
computer system, as are all other relevant policies.  It was the applicant's testimony, that he only became aware of this 
document, for the first time, in mid to late 2003.  Despite this, it was the applicant's evidence however, that he had a general 
understanding of relevant procedures from other staff, and testified that he did not read the policy document in any detail, as he 
assumed that he was aware of its content. 

4 The relevant events leading to the applicant's summary dismissal for misconduct commenced on or about 21 September 2003.  
The applicant testified that Mr and Mrs X, store customers, came into the store in order to buy a digital camera duty free as 
they were travelling overseas.  Additionally, Mrs X, also wanted to buy some perfumes.  Apparently, quite a large number of 
items of perfumes were to be purchased.  Two of the items of perfume, were not at that time in stock.  On 23 September 2003, 
Mrs X returned to the store to make the purchases.  As the two items of perfume were not in stock, the applicant said he 
arranged to have the two items in question transferred from the respondent's airport store to the city store.  Despite this, the 
relevant sales and customs documents, required by Commonwealth customs law, included all of the perfume items, including 
the two items that had been requested from the other store.  The applicant testified that as the customers were travelling 
overseas on 27 September 2003, he undertook to deliver the duty free items to their home on receipt of the two items not 
presently in stock.   

5 Apparently, by the Friday of that week, the day prior to the customers being due to travel, the two items concerned had not 
arrived at the city store.  Despite this, the applicant returned to the city store, packed the goods in a sealed bag, with the 
inaccurate customs declaration document, and delivered the goods to the customer at their home.  The applicant's evidence was 
that he was very keen to ensure the sale to the customer and that they would be kept satisfied.  The evidence was that the 
applicant had informed the customer that on their return to Perth from overseas, they would be able to collect the two items of 
perfume from the city store.  The significance of this is a matter which I will return to later in these reasons. 

6 In about mid October 2003, an audit of the store, revealed a discrepancy in relation to the two items of perfume that had been 
apparently sold, but remained in stock.  This led to some inquiries being made by Mr Crocker, the respondent's general 
manager.  In a discussion between Mr Crocker and the applicant on or about 24 October, the discrepancy was pointed out to 
the applicant and he was asked for an explanation.  In particular, was the issue of two items of perfume that had not been 
exported, as was indicated on the customs docket attached to the sealed bag given to the customer by the applicant.  The 
applicant testified that when he was confronted by Mr Crocker, he was shocked as he did not realise the seriousness of what 
had occurred.  His evidence was he was at all times trying to save the sale to the customer.   

7 Subsequently, on 27 October the applicant was stood down on full salary, pending further inquiries by the respondent.  The 
applicant was notified of this by letter of the same date, from Mr Crocker.  This letter refers to the potential seriousness of the 
applicant's conduct, and advises that at the conclusion of the respondent's investigation, the applicant would be given an 
opportunity to respond.  By an email dated 27 October 2003, the applicant explained to Mr Crocker what had occurred with the 
sale to Mr and Mrs X and emphasised that at all times he was trying to act in the best interests of the customer and preserve the 
sale. 

8 By memorandum dated 30 October 2003, Mr Crocker outlined the allegations against the applicant and requested his written 
response by 31 October.  Relevantly, the memorandum from Mr Crocker provided as follows: 
“Subject:  ALLEGATION OF SERIOUS MISCONDUCT 
I refer to an incident which has been brought to management’s attention which occurred on 23 September 2003, where you 
allegedly breached Customs Regulations and Company Procedure (SOP attached), relating to sealed bag sales. 
Specifically, it is alleged that: 
1. On Tuesday, 23 September 2003 you knowingly breached both Customs Regulations and Company Procedure relating to 

a sealed bag sale.  All items of sales docket 56000001773 were not given to the customer for exporting. 
2. On Monday, 20 October 2003 two items from sales docket 56000001773 were in Store 560, when the sales docket 

indicated the customers had departed on 27 September 2003. 
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You are therefore directed to respond to these allegations in writing to me, by Friday 31 October 2003, at 11.00am at a 
meeting in the General Manager’s Office, Perth International Airport. 
I must inform you that these are serious allegations, which if sustained, may result in disciplinary action that may include 
termination of your employment.  You are, of course welcome to bring a witness this meeting.” 

9 By letter of 31 October, the applicant replied to Mr Crocker's memorandum.  In it, the applicant said in relation to the first 
allegation, that he was not aware of the relevant procedure at the time; had never been trained in relation to company 
procedures and was not aware of the significance of any breach.  Furthermore, the applicant alleged that breaches of company 
procedures were common and asserted that on occasions customers had travelled without goods and they had been supplied 
them upon their return.  In other cases, the applicant asserted there had been “mispacks” and after the customer returned from 
overseas, goods were exchanged.  Finally, the applicant alleged that some bulky goods had not been taken overseas by 
customers, but were packed in separate “open bags” for the customer’s collection on their return. 

10 At the meeting with Mr Crocker on 24 October, the applicant admitted that it was his intention to supply the goods in question 
to the customer on their return from overseas.  Additionally, the applicant accepted the statements of Mr Crocker that the 
applicant's conduct was in breach of company practice and procedure; that it was in contravention of relevant customs 
regulations and was illegal; and that the respondent had been compromised and its duty free licence had been potentially 
placed in jeopardy.  A note of this meeting was contained in the agreed bundle of documents, and the applicant conceded the 
content of the note was accurate. 

11 A further meeting took place between the applicant, Mr Crocker, the applicant's agent Mr Moss, and another person from the 
respondent, on 31 October 2003.  At this meeting, the notes of which were in the agreed bundle and were accepted by the 
applicant to be accurate, the applicant again said that it was his intention to supply the customer with the relevant goods on 
their return from overseas, despite the goods not having been exported.  At this meeting, the applicant repeated the broad and 
somewhat generalised allegations, that there had been other breaches of company procedure in relation to the exporting of 
goods.  In this regard, Mr Crocker requested further details of the allegations from the applicant, so they could be investigated.  
The applicant also queried the existence of and his training in customs legislation, and was informed by Mr Crocker, that the 
respondent’s policies in relation to the sealed bag sales, had as their underpinning, relevant customs laws.   

12 The applicant also admitted that he would only read the respondent’s procedures if he felt he wasn’t aware of a particular issue 
otherwise he wouldn't look at the procedures manual.  At the meeting, Mr Crocker informed the applicant that the breach was a 
serious one and reiterated that it put the respondent's duty free licence at risk.  By email of 4 November 2003, the applicant 
responded to Mr Crocker to the effect that he was not going to provide any further particulars of the breach and repeated the 
broad allegations he had previously made. 

13 On 5 November, a further meeting was convened between the applicant, Mr Crocker and the applicant's agent, Mr Moss.  At 
this meeting, the applicant was informed that the respondent had investigated the allegations made by the applicant that 
breaches of company policy and procedures were widespread and had not found such allegations established.  Furthermore, the 
respondent notified the applicant that the breaches by the applicant were serious and as a consequence, the applicant's 
employment was to be terminated effective immediately with the applicant being paid up to and including 5 November 2003.  
The applicant's summary dismissal for misconduct was confirmed in a letter to him from Mr Crocker dated 6 November 2003. 

14 The applicant was cross-examined about the issues leading to his dismissal.  The applicant testified that if he had been aware 
of the seriousness of the conduct he engaged in, he said that he was would have simply told a lie to his employer to escape 
detection, which he said would have been very easy to do.  Whilst the applicant's agent attempted to cast this evidence as a 
spur of the moment response to the question, in context, I do not agree.  Furthermore, at odds with the applicant's evidence in 
chief, in cross-examination, he admitted during the four-day induction period when he first commenced employment, that he 
was made aware of the sealed bag procedure for goods being taken overseas.  Somewhat startlingly also, the applicant testified 
that he understood the position to be that it was acceptable to the respondent to break the law, as long as sales were achieved.  
The applicant attempted to suggest in cross-examination, that it was the practice of the respondent to put sales before 
compliance with the law.   

15 Additionally, at the time that he delivered the goods in question to the customer at their home, the applicant admitted that he 
was aware that the goods described on the customs declaration document attached to the sealed bag, was a false description of 
the content of the bag.  He agreed that the effect of this document was to inform customs personnel at the airport that all items 
on the customs document were in the sealed bag when this was untrue.  Importantly, given the terms of the customs legislation, 
the applicant did not inform or warn the customer about the effect of the inaccurate customs declaration, before they took the 
goods out of the country.  This is despite the fact that prominent warning stickers are required to be affixed to all sealed bags 
containing duty free goods, a copy of which was in the agreed bundle of documents.  The applicant also conceded in cross-
examination that he informed the customer that although the two items of perfume had not arrived in time for their travel 
overseas, they should come back into the store when they returned and he would give them the goods at that time. 

16 Also, the applicant testified that even though he was the manager of the store, and it was his responsibility to ensure 
observance of company policies and customs laws, he let breaches occur from time to time, to keep his staff and customers 
satisfied.   

17 Evidence was also adduced from Mr Papalia.  He was employed by the respondent for a number of years and latterly as an 
assistant manager including a period as an assistant manager in the applicant's store.  Mr Papalia attempted to outline to the 
Commission, a number of what he regarded as breaches of the respondent’s policies and procedures.  Whilst Mr Papalia gave 
the impression in his evidence in chief that he had no knowledge of the “sealed bag procedure”, in cross-examination, it 
became clear that he did so and moreover, was aware of the respondent’s intranet and the policy manuals contained on it.   

18 Furthermore, Mr Papalia made the extraordinary allegation in his evidence that another store manager, Mr Andrews, who 
testified for the respondent, had informed him to breach customs laws in order to increase sales.  In my opinion, from a 
consideration of the totality of it, much of Mr Papalia's evidence, in particular in relation to exchanges of goods, which in 
cross-examination were shown to be quite permissible by the customs authorities, demonstrated his lack of understanding of 
policy and customs requirements, rather than widespread breaches as alleged.  Given that Mr Papalia had himself been 
summarily dismissed for misconduct by the respondent in February 2004, I found his evidence to be substantially lacking in 
credibility, leading me to consider his evidence with great caution.   

19 Furthermore, Mr Papalia’s evidence as to alleged irregular sales, involving a Magellan GPS piece of equipment, and a lens for 
a Minolta camera, were in the main on a closer examination, without substance.  In relation to the latter, Mr Papalia attempted 
to suggest in his evidence, that Mr Andrews had sold the camera lens to his step-mother in an irregular fashion, to suggest 
improper conduct.  Mr Andrews in his testimony, not only denied such an allegation, which was otherwise completely 
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unsupported by the documentary evidence before the Commission, but testified that he did not have a step-mother and did not 
even know the person to whom the camera lens was sold.  I have no doubt that the purpose in part of Mr Papalia's evidence, 
was to place Mr Andrews in a poor light. 

20 The applicant's sweeping allegations of breaches of policy by other employees of the respondent were rejected by witnesses 
called on behalf of the respondent.  Those witnesses included Mr Crocker, Mr Andrews and Mr Beresford, the latter two being 
store managers for the respondent for many years.  In addition, the respondent called Mr Moebus to testify, who was 
previously the state manager of the respondent and the store manager from whom the applicant took over on the 
commencement of his employment.  Mr Moebus testified that during the course of the induction period with the applicant, he 
spent some time on sealed bag procedures and emphasised that as a duty free store, this was a very important aspect of the 
respondent's business.   

21 Mr Beresford testified that contrary to the applicant's assertions, “mispacks”, where the wrong goods are packed into 
customers’ sealed bags, are a very infrequent occurrence, because of checking procedures both in the stores and at airports.  He 
also said that it was quite permissible for customers on returning to Australia, to exchange goods on a “like for like” basis, if 
the wrong goods have been packed.  Examples were given of various types of the liquor products where this may arise.  
Furthermore, Mr Beresford described as a “ridiculous suggestion”, that staff members regularly engaged in the use of “multiple 
bags”, where the applicant alleged that goods were packed in different bags, some of which were unsealed and not sequentially 
marked.  Mr Beresford also testified that if a customer’s purchase did not arrive in time for their travel, the only option open 
was to provide a refund, as it was illegal to supply the goods on the customer’s return from travel.  Additionally, Mr Beresford 
totally refuted the applicant's assertions, that the respondent placed the obtaining of sales over compliance with the law.  He 
said that the respondent in his experience insisted on strict compliance with policy as its duty free licence may be at risk if this 
were not the case. 

22 Mr Andrews also testified that the occurrence of “mispacks” was very infrequent and also it was quite permissible, contrary to 
the applicant's understanding, for goods to be exchanged on a “like for like” basis.  Mr Andrews strongly denied the applicant's 
allegations in relation to the alleged improper sale of a camera lens, which I have already referred to. 

23 Mr Crocker in his testimony outlined the sequence of events in terms of the discovery of the applicant's conduct, and the 
respondent’s subsequent investigations.  He testified that contrary to the applicant's assertions, all staff are trained in sealed bag 
procedures and all of the policies are available on the company intranet.  It was Mr Crocker's evidence, that compliance with 
duty free procedures was essential, as significant breaches such as that committed by the applicant, may place the respondent's 
duty free licence in jeopardy.  He said that the fundamental rule is that goods sold duty free must be exported.   

24 Mr Crocker outlined the sequence of meetings with the applicant, and that the applicant had admitted he had breached 
company policy and customs laws in relation to his conduct with Mr and Mrs X.  He testified that when he received the 
applicant's explanation for his conduct, he did not consider the explanation to be satisfactory and regarded the matter as 
serious, warranting suspension on full pay and further inquiries to be undertaken. In response to the applicant's allegations of 
other contraventions of policy, Mr Crocker testified that he initiated discussions with store managers, including Messrs 
Beresford and Andrews, about the applicant's allegations.  Additionally, Mr Crocker undertook a documentary audit of the 
specific sales by other staff that the applicant had suggested were irregular and these disclosed that the sales made were 
completely proper. 

25 After considering all of these matters, Mr Crocker said that he was not satisfied that the applicant had a reasonable explanation, 
and that the only alternative in the circumstances, was dismissal for misconduct.  From Mr Crocker's inquiries, the only 
possible irregularity he discovered, in relation to the Magellan sale, was in the store of which the applicant was manager and 
Mr Papalia was the assistant manager at the relevant time.  In summary, it was Mr Crocker's view that he had no doubt that the 
conduct of the applicant was serious and that he acted to protect the respondent's duty free licence from being in jeopardy. 

Consideration 
26 In matters of this kind the onus to establish the overall unfairness of the dismissal is on the applicant. This is so, 

notwithstanding that given the respondent relies upon acts of misconduct to justify its actions a burden rests upon it to establish 
the grounds upon which it relied at the time of the applicant's dismissal. I adopt and apply the well known test in matters of this 
kind in Bi-Lo Pty Ltd v Hooper (1992) 52 IR 224 when the Full Bench of the Industrial Commission of South Australia said at 
229:  

“An employee is entitled to both substantive and procedural fairness in respect of a dismissal. Substantive fairness will be 
satisfied if the grounds upon which dismissal occurs are fair grounds. Broadly speaking a dismissal will be procedurally 
fair if the manner or process of a dismissal and the investigation leading up to the decision to dismiss is just. 
Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary onus 
which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it conducted 
as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was reasonable 
in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all allegations and 
respond thereto; and that having done those things the employer honestly and genuinely believed and had reasonable 
grounds for believing on the information available at that time that the employee was guilty of the misconduct alleged; 
and that, taking into account any mitigating circumstances either associated with the misconduct or the employee’s work 
record, such misconduct justified dismissal. A failure to satisfactorily establish any of those matters will probably render 
the dismissal harsh, unjust or unreasonable.”  

27 The ratio of Bi-Lo has been adopted and applied by the Full Bench of this Commission on numerous occasions: Tip Top 
Bakeries v Transport Workers Union (1994) 74 WAIG 1729; Western Mining Corporation Ltd v Australian Workers Union 
(1997) 77 WAIG 1079; and West Australian Branch, Australasian Meat Industry Employees Union, Industrial Union of 
Workers, Perth v Geraldton Meat Exports Pty Ltd (2001) 81 WAIG 2523.  

28 In cases such as these, it is not for the Commission to place itself in the position of the employer as at the time of the dismissal, 
and to substitute its own opinion for that of the employer at the time that its opinion was formed. That is, it is not for an 
employer to subsequently prove on the balance of probabilities, that the misconduct complained of actually occurred, but 
rather, for it to establish that at the time of the dismissal, the employer acted reasonably, that is, that it had a sound basis upon 
which to form its views that the misconduct had occurred after a proper investigation and that the employer has not otherwise 
acted capriciously or harshly. The circumstances of the employment relationship must always be considered, that is, in matters 
of this kind, a practical and commonsense approach to the application of the test of fairness must be adopted. It must also be 
borne in mind, that s 26(1)(c) of the Act requires the Commission to have regard for the interest of not just the employee, but 



2920 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

also the employer. Applying this practical test, in cases such as the present, it would not be reasonable to expect employers to 
investigate matters to the standards expected of the police or other investigatory bodies. What is required is that it be 
demonstrated that any investigation undertaken was reasonable in the circumstances, and that the affected employee has been 
accorded procedural fairness.  

29 In this matter, as I have already observed, there was much common ground.  The applicant admitted his conduct and I find 
accordingly.  I find also that the applicant's conduct constituted a material breach of the respondent's policies and procedures in 
relation to sealed bag sales, and most importantly, relevant customs legislation requiring as a fundamental component of duty 
free sales, that goods sold duty free be exported.  In my opinion, in this case, the applicant knowingly, as the store manager and 
therefore the responsible officer, engaged in conduct in contravention of the respondent's policy.  Additionally, in giving the 
goods to the customer, knowing that the customs declaration document misrepresented the content of the sealed bag also 
placed the customer in jeopardy of a contravention of Commonwealth customs laws.  Most significantly also, was the clear and 
unqualified admission by the applicant that he fully intended to give the two items of perfume concerned, to the customer on 
their return to Australia, despite those goods not having been exported. 

30 On all of the evidence I find, contrary to the applicant's assertions, that he was quite aware of the sealed bag procedures and 
admitted to having seen the detailed policy document by at least mid 2003.  In this case, I have no doubt in my mind, that it 
was the applicant's intention on this occasion, to complete the sale, regardless of the consequences at law for any person 
associated with the transaction, including the respondent and the security of its duty-free licence.  Commonsense dictates that 
the exporting of goods sold duty-free, is the most fundamental aspect of any duty-free retail operation.  The fact that the 
applicant was in a position of trust and responsibility, as a store manager, places these matters in an even more serious context.  
The applicant's testimony that from time to time, he ignored breaches of policy or the law to keep customers and staff under his 
control satisfied represents a complete dereliction of duty by him as a manager. 

31 As to the allegations by the applicant about regular breaches of policy by other employees of the respondent, I am not satisfied 
on the evidence that even if this were relevant, it has been established.  The three alleged categories of breaches referred to by 
the applicant, contained sweeping allegations, which on closer analysis, appear to suggest a lack of appreciation by him, and 
also Mr Papalia for that matter, of what is or is not permissible under relevant customs regulations.  Certainly I am in no sense 
persuaded, that the applicant's conduct was part of a broader systematic non-compliance by employees of the respondent, and 
that the respondent had knowingly acquiesced in or excused this conduct. 

32 I have already made some observations as to credibility of witnesses.  In this case, to the extent that there was conflict in the 
evidence between the applicant and the respondent, without hesitation I prefer the respondent's versions of events.  I found Mr 
Papalia's evidence to lack credibility and also the applicant's sweeping allegations against the respondent to simply be 
unsustained.  I am satisfied from the evidence in particular of Mr Crocker that the respondent undertook as reasonable an 
investigation as was required by the circumstances, given in particular, that the applicant admitted the relevant conduct.  I am 
persuaded on all of the evidence ad the submissions, that the respondent has discharged the burden upon it and that the 
applicant has not established on balance, that he was dealt with harshly, oppressively or unfairly.  The application is therefore 
dismissed. 
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Result Direction issued 
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Applicant Ms R Cosentino of counsel 
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Direction 
HAVING heard Ms R Cosentino of counsel on behalf of the applicant and Mr S Kemp of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT the parties shall exchange documents upon which they intend to rely at the hearing of the matter by 5 April 
2004. 

2. THAT the matter be listed for hearing for two days. 
3. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Direction 
HAVING heard Mr D Moss as agent on behalf of the applicant and Mr S Kemp of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

THAT full particulars are to be given by the applicant within seven days of all and any incidents upon which he intends to 
rely in alleging either: 

(i) that other employees of the respondent breached the respondent’s policies and procedures and or the 
customs laws; and 

(ii) that the respondent does not enforce its own policies or procedures and or the customs laws. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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Order 
HAVING heard Mr D Moss as agent on behalf of the applicant and Mr S Kemp of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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entitlements - Redundancy – Minimum Conditions of Employment Act 1993 s 41(2) - Whether another 
position should have been offered - Industrial Relations Act 1979 (WA) s 29(1)(b)(i) & (ii) – Genuine 
redundancy – No discussion of alternatives – Breach of Minimum Conditions of Employment Act 1993 
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Result Application dismissed 
Representation 
Applicant Mr G Stubbs of Counsel 
Respondent Ms L Gibbs of Counsel 
 
 

Reasons for Decision 
1 This is an application made pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979 (“the Act”).  The applicant, 

Mr Jeff Knight alleged that he was unfairly dismissed on 7 October 2003 having been made redundant from his job as Client 
Services Manager for the respondent in the South West Region.  He claims reinstatement and a denied contractual benefit of 
six months pay for reasonable notice as an implied benefit. 

2 In his application Mr Knight lists the following reasons in relation to the unfairness of his dismissal: 
“1. The employer failed to consult with the applicant prior to the termination. 
2. The employer summarily terminated the employee by giving inadequate notice and without grounds to justify 

summary termination. 
3. The applicant’s work is still being carried out within the organization and the redundancy is not genuine. 
4. The employer enticed the applicant to move to Western Australia from the Northern Territory with 

representations of secure long term employment which they failed to provide. 
5. The employer failed to explore alternatives to terminate with the applicant.” 

3 Mr Knight had worked for the respondent since January 1996.  The first year as a casual cleaner, then as a supervisor and since 
August 1998 as a Customer Service Manager in both Alice Springs and Perth.  His employer initially was Berkeley Challenge 
and the Spotless Group took over that company in December 1999.  He then became an employee of Spotless Services and 
transferred all of his entitlements to the new employer.  At the time of his transfer he says that his work, pay and conditions did 
not change.  This is common ground.  In March 2002 Mr Knight transferred his employment with the respondent from Alice 
Springs to Perth.  There is dispute between the parties as to whether that was at the applicant’s or the company’s instigation.  
However, it is Mr Knight’s evidence that he had for some time sought the transfer to Perth or another location.  He was 
particularly interested in moving to Perth as he had family here.  Mr Knight later commenced work in Busselton and was 
responsible for cleaning teams performing both commercial and retail cleaning contracts in the South West, Perth and further 
afield.  Mr Knight’s task was to increase the business for the respondent in the South West region.  Mr Knight moved to 
Busselton in October 2002.  He had previously serviced the South West contracts from Perth. 

4 There is a dispute between the parties as to how onerous the workload of Mr Knight was generally and in the lead up to his 
termination.  There is also a dispute as to the extent of cleaning contracts which existed at the time of his termination.  
However, it is the evidence of Ms Megan Berry, General Manager Operations for Western Australia and South Australia, that 
leading up to the applicant’s termination the Company underwent a restructure and review whereby the divisions of the 
company were merged and certain reductions in staff and services occurred.  Specifically, as it affected Mr Knight, certain 
commercial contracts were ceased and combined with that some staff were put off or made redundant.  It is Mr Knight’s 
evidence under cross examination that six contracts for commercial cleaning in his region were ceased or not renewed in the 
months leading up to his termination. 

5 Mr Knight’s letter of termination [Exhibit A11] states as follows: 
“Dear Jeff 
Re: Termination of employment 
This letter serves to confirm our discussions on 07 October 2003 regarding the termination of your employment with 
Berkeley Challenge (Management) Pty Ltd. 
As we discussed, company executives have been instructed to review their management structures and to carefully assess 
the ongoing requirement for each position. 
We regret to confirm that your position as Client Services Manager – Southern Region has been designated as non 
essential to the operational viability of the division and therefore your services are no longer required in that role. 
Your employment will be terminated as of today.  You will be paid 17 weeks salary on account of notice and severance.  
Additionally you will receive any accrued statutory entitlements owed to you. 
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Attached is a summary of payments less applicable taxation.  This payment will be released to you following a handover 
of business files and Spotless owned equipment which will occur tomorrow, Wednesday 08 October 2003 at the above 
address.  These items include uniforms, keys, computer, telephone/fax, mobile phone sim card, contract files, employee 
contact and detail files, materials & equipment and trailer. 
It is with sincere regret that we are obliged to take this action. 
Yours sincerely 
Megan Berry 
General Manager Operations WA/SA” 

6 Mr Knight’s remuneration package at time of termination is at Exhibit A12.  The package is as follows: 
“SALARY AND BENEFITS PACKAGE JULY 2003 TO JUNE 2004 
Your salary effective from July 2003 will be made up as follows: 
  $ 
Base Salary 38,640 
Superannuation (voluntary salary sacrifice) 4,963 
Other Salary Allocations 0 
Other Allowances 5,200 
Car Allowance  12,000 
  60,803 
+ Superannuation Levy 9% 5,005 
Total Cash Salary & Superannuation 65,808 
Additional Benefits 
Fully Maintained Company Car (including FBT) 0 
Company supplied Car Parking (including FBT if applicable) 0 
Total  65,808” 

7 On his termination Mr Knight was paid four weeks notice in lieu as per his contract and an ex-gratia payment of 13 weeks for 
redundancy.  The total gross figure of the package was $24,389.29 [Exhibit A13].  The basic terms of his contract [Exhibit A5] 
have remained the same since August 1998 except for remuneration increases.  Clause 5 of that contract is a termination 
provision and provided for four weeks notice by either party.  I note that the contract does not provide for payment of notice in 
lieu.  However, Mr Knight in his evidence says that it was standard practice for persons in the respondent’s employ to leave 
immediately once their services had been terminated. 

8 Mr Knight says he received a telephone call on 6 October 2003 from Marion Fletcher requesting him to attend a meeting in 
Perth the next day at 3pm.  Mr Knight was not clear as to the purpose of the meeting however he thought it was to discuss a 
memo he had written concerning improving the business in the South West and the equipment he required for this [Exhibit 
A10].  On 7 October 2003 Mr Knight met with Ms Berry and Mr Chris Elliott who was then his direct supervisor.  Mr Knight 
says in his evidence in chief that there was little introduction or discussion and the letter of termination was simply read to him.  
He was surprised as he thought the meeting was about expanding the South West.  He asked what other work was available to 
him.  He says Mr Elliott responded with a shrug of his shoulders and Ms Berry was surprised at the question.  They indicated 
that nothing was available.  That effectively was the meeting except that Mr Knight handed back various cards and keys.  He 
then drove back to Busselton where he was met by Christos, a fellow employee and CSM.  He returned all the respondent’s 
goods to him, did the wages for the staff and that was the completion of his employment.  It seems clear from the cross-
examination of Mr Knight and the evidence of Ms Berry that at the meeting on 7 October 2003, which lasted about 15 to 20 
minutes, Mr Knight was informed that there had been a restructure in the company, that unprofitable contracts were being 
ceased and staff numbers were being reduced. 

9 On 7 or 8 October 2003 Mr Knight rang Mr David Jordan.  Mr Jordan had been his manager previously and he wished to say 
goodbye to him.  Mr Knight says that Mr Jordan indicated to him that he wished he had known that Mr Knight had been 
available as there would have been work for him in Darwin.  This evidence is not supported by the evidence of Ms Berry.  She 
says she had a discussion with Mr Jordan after she had made the decision to make Mr Knight’s position redundant and before 
his services were terminated.  She made Mr Jordan aware of Mr Knight’s circumstances.  

10 The respondent raises an issue of performance whereby Mr Knight was given a written letter of warning on 13 January 2003 
[Exhibit R2].  The warning concerned the contract at a catholic college in Bunbury and the alleged failure of Mr Knight to 
undertake certain activities in relation to that contract.  The respondent says this issue is important in respect of reinstatement 
of the applicant.  It is Ms Berry’s evidence that Mr Knight’s performance had nothing to do with the decision to terminate Mr 
Knight’s services or the decision to abolish the South West position.  It is Mr Knight’s evidence that there was no follow up to 
this warning letter, that he challenged the allegations in the letter of warning and that the contract was retained and he 
maintained a good relationship with Mr Steere, Bursar of the catholic college. 

11 Since his termination Mr Knight says that he has applied for jobs, he commenced employment with International Cleaning in 
Adelaide on 19 January 2004.  His new package includes a salary of $40,000 plus an allowance of $10,000 for motor vehicle.  
There is no extra provision for fuel. 

12 Mr Knight says that reinstatement in the respondent’s employment in Western Australia would be difficult given what has 
happened.  However, he would consider an offer anywhere else in Australia.  He says he was not offered assistance by Spotless 
to find alternative employment. 

13 Ms Berry’s evidence is that Mr Knight’s position of CSM was the least required of all the CSM positions.  The position had 
not been there prior to Mr Knight’s employment and the operations had been run from Perth.  The workload in that position 
was not as high as other CSM positions and they could resume running the operation from Perth.  She says she considered 
alternate positions for Mr Knight as did Mr Elliott but there were none.  She consulted Mr Goldenberg from Human Resources 
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about the availability of positions.  Whilst she made a decision to terminate Mr Knight’s employment in early September she 
did not advise him as around about that time Mr Knight suffered an injury at work and was placed on light duties.  He did not 
return to full duties until early October.  She did not consider it right to terminate his services whilst he was injured. 

14 Mr Christopher Elliott, the State Manager Properties and Facilities, gave evidence about the restructuring process and the 
cessation of contracts.  He says in late August Ms Berry and he discussed the management restructure and decided it was not 
necessary to retain the South-West CSM.  It would seem that that view was confirmed on his return from leave in early 
September 2003.  He says there were some difficulties with Mr Knight’s performance, he was warned and Mr Elliott did not 
notice an improvement.  The performance issues were not the reason why the applicant’s position was abolished.  Mr Elliott 
did inform Ms Berry of his concerns about Mr Knight’s performance once they had decided to abolish the position.  He says 
that in late August when he had discussions with Ms Berry about abolishing Mr Knight’s position the performance of the 
various CSM’s was also discussed (Transcript p.195). 

15 Ms Marion Fletcher, the Senior Customer Services Manager, gave evidence that there were times when Mr Knight performed 
okay and other times when he had issues (Transcript p.202).  She says that he did not have a very heavy workload.  Ms 
Fletcher attended to the complaint from the catholic college.  The Bursar complained that he had not seen Mr Knight.  The 
supervisor on site complained that Mr Knight had not been there more than once or twice.  There was a problem with the 
ordering of chemicals and broken equipment, and the contract was in jeopardy of not being renewed.  She says that Mr Knight 
was given a warning arising from the incident.  He did not accept the criticism and his performance did not really improve.  
She says that Mr Knight never seemed to be able to “follow through and get that sort of stuff (meaning new work) happening 
for us” (Transcript p.215).  She says that Mr Knight would have been aware in September 2003 of the reduction in contracts.  
She denies that Mr Elliott did not get along with the applicant.  She also cast some doubt on the accuracy of the organisational 
structures which were tendered. 

16 The submission of the respondent is that Mr Knight was dismissed arising from a genuine redundancy whereby the company 
had taken a decision to restructure the organisation, terminate low value contract, had lost a significant contract and had 
decided to reduce the workforce considerably, in all parts of the company, as a result.  The South-West position held by the 
applicant had previously been managed from Perth and it was decided to do so again and spread the work between the 
remaining CSMs.  The rationale for establishing the position had not been fulfilled in that the business in that region had not 
expanded.  The number of CSM’s have now decreased further to two.  No one had been employed to perform the applicant’s 
job. 

17 The respondent submits that this is not a case where the company had to select from a group of employees by use of some 
criteria (Amalgamated Metal Workers and Shipwrights Union of Western Australia & the Operative Painters and Decorators 
Union of Australia, West Australian Branch and Australian Shipbuilding Industries (WA) Pty Ltd 67 WAIG 733).  In any event 
the applicant has not discharged the onus as to why he should not have been the one to be made redundant.  The respondent 
submits that the applicant’s grounds for unfairness are flawed in that the applicant chose to come to Perth, he was not enticed 
to the position.  The applicant clearly had some performance difficulties and was issued with warnings on two occasions.  
There is a need to consider alternatives for the applicant, and this was done, but there is no requirement to provide them if they 
do not exist.  There were no alternatives available particularly given the performance issues.  Additionally, in relation to the 
evidence that Mr Jordan would have given Mr Knight a position, this is hearsay and at odds with the evidence of Ms Berry that 
she spoke to Mr Jordan about Mr Knight.   

18 In relation to whether the termination was procedurally fair the respondent submits that Mr Knight was injured in September 
2003 when the decision was made to terminate his services.  Ms Berry decided to inform him after his period of incapacity.  
This does not breach section 41 of the Minimum Conditions of Employment Act 1993 (‘the MCEA’).  When Mr Knight was 
advised of his dismissal he was advised of the restructure and asked whether he had matters he would like to discuss.  Mr 
Knight was aware of the restructure, the culling of contracts and change to employees’ hours.  The procedure adopted was not 
unfair and in the alternative does not make the termination unfair.   

19 The respondent submits that the period of notice was in accordance with the contract and hence cannot be considered 
inadequate or unfair.  The termination payment of an additional 13 weeks was generous and must be taken into account if 
questions of compensation arise.  There is no loss and hence if the Commission finds the dismissal to be unfair then a simple 
declaration to the effect is all that should be made. 

20 Counsel for the applicant submitted in close that it is open to find that this was not a genuine redundancy as the respondent had 
earlier considered transferring Mr Knight’s position to Perth. The employer was really focussed on performance issues that had 
little substance and were dated.  Mr Knight was assured of long term employment by Mr Jordan when he transferred to Perth.  
He was taken by surprise by his termination, was not given an opportunity to respond to the supposed performance concerns or 
to discuss alternatives to his dismissal.  There were other employees who operated as CSMs who should have been considered 
for dismissal and were not (eg Clancy and Christos).   There were also other alternatives which Mr Knight could have pursued 
if he had been given time either in the context of the decision being made or if he had been allowed to work out his notice.  He 
could have resorted to his networks and the noticeboard of the company which regularly posts hundreds of vacancies.  Instead 
Mr Knight was dismissed suddenly, without consultation, without an opportunity to put his case concerning any performance 
concerns or alternatives and in breach of the contract which did not provide termination by payment of notice in lieu.   

21 In relation to the performance issues the applicant did not accept the first reprimand in July 2002 as being warranted and for 
the second reprimand the contract was not lost and the applicant had attempted to contact the Bursar.  The Bursar was not 
aware that there was a supervisor on site for the respondent.  The applicant had to supervise many contracts across a lot of 
territory.  In any event this was only one issue, on one contract, and occurred some time ago.  The performance issue has been 
made too prominent by the respondent in the context of the dismissal.  Project 39 was highly confidential and hence the 
applicant knew nothing of his termination prior to the time he was dismissed.  This was despite the applicant’s position having 
been identified early in the review as being likely to disappear.   

22 The applicant submits that this matter is as per the Australian Shipbuilding Industries (op cit) case and Clancy (who had the 
Riverton Forum) or Christos (who had been a CSM only since December 2002 and who took over from the applicant) should 
have been made redundant instead.  Separate to this there were alternatives that the applicant may have been able to pursue, 
including being a cleaner, if given a proper opportunity.  The applicant says that Ms Berry delayed advising him until he was 
fit for full duties, yet he was at work on light duties, and this deprived him of time to pursue other alternatives.  The applicant 
says that he was denied his rights under the MCEA and discriminated against on the basis of his impairment.   

23 The applicant pursues reinstatement but acknowledges that it may be considered that circumstances have moved on.  In terms 
of compensation the payment of the ex gratia payment of 13 weeks was a gift and should not be taken into account (Jacob 
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Gilmore –v- Cecil Bros, FDR Pty Ltd & Cecil Bros Pty Ltd 76 WAIG 4434).  The applicant continues to lose approximately 
$15,000 per annum in remuneration and rent payments.  The applicant had to move to Adelaide to commence new employment 
in January 2004 and has a lesser remuneration package of about $10,000 per annum and no longer receives rental subsidy.   

24 Counsel for both parties have addressed me on issues of credibility.  There is some differing recall of what occurred but no 
points of great significance.  Mr Knight’s claim is not aided by the inclusion of grounds two to four of the alleged unfairness 
which as I will cover have no foundation.  However, in cross-examination he was direct and readily answered all questions.  I 
would make similar observation of Ms Berry and Mr Elliot.  In addition I would say that Ms Fletcher was clearly a good 
witness; both matter of fact and direct.  I have confidence in her evidence and would rely on it in preference to that of Mr 
Knight.  This is important in two respects.  Mr Knight gave the impression that his workload was onerous whereas Ms Fletcher 
described it as not very heavy.  Ms Fletcher also explained some of the performance difficulties experienced with Mr Knight. 

25 In my view, it is clear from the evidence that the position of CSM in the South West region was properly made redundant.  The 
unchallenged evidence of Ms Berry is that the position has not been filled and the contracts previously serviced by that 
position are being serviced by staff in Perth.  It is her evidence also that since that time another CSM has resigned and has not 
been replaced.  There are two CSMs remaining in the employ of the respondent.  It is her unchallenged evidence also that the 
redundancy was made in concert with other redundancies at the time which arose courtesy of a restructure of the business of 
the respondent.  This restructure commenced in a planning sense in August 2003.  Whilst it is clear that work still remains 
within the South West under existing cleaning contracts, it is also clear that the number of contracts have diminished.  
Irrespective it is the case that whatever cleaning contracts were held by the respondent at the time of the applicant’s 
termination, it was the respondent’s decision to reduce the number of CSM positions.  Other managerial, administrative and 
cleaning positions were also abolished.  I find then that this is a genuine redundancy situation arising from the respondent’s 
review of operations under Project 39.  I am not persuaded that somehow the applicant was targeted because the respondent 
looked at moving him to Perth in May 2003.  I am also not persuaded that because Mr Elliot had concerns about Mr Knight’s 
performance, which were unjustified in the applicant’s view, then this was other than a genuine redundancy.  Grounds two and 
three of the alleged unfairness must then fall away. 

26 Ground four of the alleged unfairness is clearly without merit.  Mr Knight pursued a move to Perth and [Exhibits A6 and A7] 
make this plain, as does Mr Knight’s own evidence.  As for the question of long term employment, clearly he had ongoing 
employment when he transferred, but the situation changed with Project 39. 

27 This leaves the allegations that relate to s.41 of the MCEA, namely a failure by the respondent to consult and a failure to 
consider alternatives.  I should add that an additional point argued at hearing was that Mr Knight should not have been the one 
made redundant (see Australian Shipbuilding Industries).  However, there is limited evidence to sustain this claim.  Mr Stubbs 
for the applicant points to Clancy who was a CSM and responsible for one contract, namely the Riverton Forum contract.  He 
also submits that Christos had only been a CSM since December 2002, a much lesser period than Mr Knight. Against this must 
be weighed the warnings which Mr Knight was given and Mr Elliott’s and Ms Fletcher’s views of Mr Knight’s performance 
generally.  There is no evidence that similar or other concerns were expressed against the other CSMs.  The onus on the 
applicant has not been discharged in respect of whether someone else should have been made redundant. 

28 I turn then to whether the actual termination of Mr Knight can be considered unfair.  I do not challenge the payment made to 
the applicant on termination.  The notice was in accordance with the contract, except that he was paid in lieu when there was 
no such provision in the contract.  The amount is commensurate with that provided under s.170CM of the federal Workplace 
Relations Act 1996.  The notice period was an express term of the contract and even if I were to consider implying a period of 
notice as per Antonio Carlo Tarozzi v WA Italian Club (Inc) 71 WAIG 2499, it is the case that Mr Knight’s position was not a 
very senior position, he was 42 years of age at termination, and he gained further employment in January 2004.  The notice 
period is reasonable and especially so as a termination payment when one takes account of the fact that Mr Knight was paid an 
additional 13 weeks without any contractual provision for redundancy (see Dellys v Elderslie Finance Corporation Ltd 82 
WAIG 1193).  I would therefore dismiss the claim for denied contractual entitlements. 

29 It is the case in my view that the respondent has not complied with s.41 of the MCEA.  Section 41 of the MCEA states: 
“41. Employee to be informed  
(1) Where an employer has decided to —  

(a) take action that is likely to have a significant effect on an employee; or 
(b) make an employee redundant, 

the employee is entitled to be informed by the employer, as soon as reasonably practicable after the decision 
has been made, of the action or the redundancy, as the case may be, and discuss with the employer the matters 
mentioned in subsection (2). 
(2)  The matters to be discussed are —  

(a) the likely effects of the action or the redundancy in respect of the employee; and 
(b) measures that may be taken by the employee or the employer to avoid or minimize a 

significant effect, 
as the case requires.” 

30 I accept that Mr Knight was aware that some restructuring was occurring as the numbers and hours of staff under his control 
were being reduced as were the contracts of lesser value.  Mr Knight’s own evidence in cross-examination tells me that.  I 
accept that Project 39 was confidential and hence Mr Knight was not apprised of more details until the time of his discussion 
on 7 October 2003.  It is Mr Knight’s evidence that he was surprised about being advised on 7 October that his services were 
no longer required.  He was not advised prior to that of any restructure, at least as it may affect him.  I accept this evidence.  
Whilst Mr Knight’s evidence was diminished in cross examination in respect of the discussion that occurred on 7 October 
2003, it was uncontested in respect of whether he had any formal or advance indication of his likely redundancy.  In other 
words I consider it clear from the evidence of Ms Berry and Mr Knight that he was not advised of the restructure and the 
reasons for restructure and the impact on the organisation arising from this, until the time of his dismissal.  He was advised 
during the discussion convened to dismiss him and he asked if there were any alternate positions for him.  He was advised that 
there were none.  He was then given his letter of termination and asked to return the company goods.  The issue is whether the 
termination of Mr Knight, which was a fairly sudden termination, can be said to not comply with s.41 of the MCEA and be 
found to be unfair.   

31 In respect of being advised as soon as practical after the decision was made it is clear that approximately a month transpired 
from the time of the decision before Mr Knight was advised of his termination.  Ms Berry says that she did this as Mr Knight 
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was injured at the time.  It would have been fairer and more appropriate to advise Mr Knight of the decision as early as 
possible and hence given him time to both get his mind around the decision and to take steps to inquire about other 
employment opportunities both inside and outside the respondent’s employment.  In that sense the delay, in my view, is in 
breach of s.41 of the MCEA as he was not advised as soon as reasonably practicable after the decision was taken.  He was at 
work on light duties during that period, although incapacitated.  It is the case that a breach of the MCEA may mean that the 
termination is unlawful but it does not necessarily make the dismissal unfair (Garbett v Midland Brick Company 83 WAIG 893 
– Industrial Appeal Court).  The test to be applied to the dismissal is that stated in Undercliffe Nursing Home –v- Federated 
Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385 of a fair go all 
round.  I have considered whether the delay was somehow designed to disadvantage the applicant but I cannot come to that 
conclusion.  The answer is more that the respondent did not choose to deliver the bad news whilst Mr Knight was 
incapacitated.  Hence I do not find the delay of itself to be sufficient to warrant a finding of unfair dismissal. 

32 The next issue is whether alternatives were discussed to reduce the impact on Mr Knight of his termination.  Clearly on the 
evidence of Ms Berry alternatives were considered but this was not really explained or discussed with Mr Knight.  He was 
simply told there were no alternatives.  Ms Berry says that she had assessed what alternatives there were for Mr Knight other 
than dismissal.  Mr Elliott says that the performance of other CSM’s was considered.  They say that they afforded Mr Knight 
the opportunity to raise any matter he wished.  However, as the decision in Garbett (op cit) makes clear the onus is on the 
employer to ensure that any alternatives that exist are discussed.  This again is a breach of s.41 of the MCEA.   

33 The question arises as to whether there were any alternatives for Mr Knight.  The evidence of Mr Knight suggests that there 
was alternative employment to be had in the Northern Territory.  Mr Knight does not specify what that is however, it relates to 
a comment made by Mr Jordan about seemingly a CSM position in the Northern Territory.  Mr Knight says that he would have 
considered alternatives offered by the respondent including doing cleaning work.  He says he would have considered the 
alternatives in another state and he has in fact gained alternative employment in Adelaide.  This lends credibility to this 
evidence.  Ms Berry says that having assessed the alternatives she decided that there were none.  The closing submission of the 
respondent is that this was due, in part at least, to the performance concerns about Mr Knight.  The applicant says that he asked 
at the meeting on 7 October 2003 whether there were alternative positions and he was simply advised there were none.  Quite 
clearly there were no discussions as to alternatives available to Mr Knight. 

34 In my view the real issue is whether there was alternative employment available through Mr Jordan.  It is reasonable in my 
view, given the retrenchments that occurred, not to consider Mr Knight further for a cleaning position in the state.  The 
performance issue needs to be factored in and if this is added to the general need to reduce staff I doubt that Mr Knight could 
legitimately have been offered another position.  It is Ms Berry’s evidence that once she knew that Mr Knight’s services were 
to be made redundant she contacted Mr Jordan and appraised him of Mr Knight’s circumstances.  Mr Jordan did not contact 
Mr Knight and make any offers to him.  Mr Jordan, on Mr Knight’s evidence, said that he would have had work for him when 
Mr Knight telephoned him after his termination.  I consider it probable that Mr Jordan was being “diplomatic”, for want of a 
better term.  He had earlier been made aware by Ms Berry that Mr Knight would be made redundant.  In these circumstances 
then I doubt that any alternative position was definitely available for Mr Knight.  Whilst I have doubts about he procedure 
followed in terminating Mr Knight I do not consider that of itself would then make his dismissal unfair (Shire of Esperance –v- 
Peter Maxwell Mouritz 71 WAIG 891).  I would therefore order that the claim for unfair dismissal be dismissed. 
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Order 
HAVING heard Mr G Stubbs of counsel on behalf of the applicant and Ms L Gibbs of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 The applicant was employed by the respondent for over 9 years as a patrol officer (“Patrol”).  His employment terminated on 9 

September 2003.   
2 The respondent provides services to members who have problems with their motor vehicles.  A Patrol attends the member’s 

home or wherever the vehicle is located and either repairs the vehicle on the spot or make arrangements for it to be towed if 
necessary.  Each Patrol is provided with a van to enable him to do his work.  Generally, the van is permanently allocated to a 
particular Patrol, and is garaged at the Patrol’s home when his is not on duty.  Each van contains a significant amount of 
valuable tools, equipment and motor vehicle manuals, as well as a manual which sets out all procedures and policies of the 
respondent as they relate to the Patrol’s operations.   

3 In undertaking their role, the Patrols work without supervision.  The Patrols are required to ensure the safe keeping of the 
vehicles and the equipment.  Therefore they must be able to be trusted in the way in which they perform their work, in 
attending to work on time, properly recording their activities and reporting back to their employer.   

4 Each Patrol is assessed on a regular basis as to his technical competence and safe operation according to procedures.  In 
addition, team leaders meet with Patrols in their respective teams for roadside chats at various locations where that is necessary 
and appropriate.  Where the Patrol needs approval for issues such as the private use of the van, there are procedures set out as 
to how that is to occur and how he is to make contact with the employer to seek such approval.   

5 The Patrols are divided into teams and the applicant had been in the team lead by James (Jim) McInerney Felvus for some time 
and was in that same team prior to Mr Felvus being its team leader.  The previous team leader was Vaughan Richmond. 

6 The history of the applicant’s employment includes that he has, like all Patrols, received letters of commendation and/or 
Certificates of Excellence from the respondent in recognition of complimentary feedback received from members for whom he 
has provided service.   

7 The applicant’s history of employment also includes that on 22 November 2001, Vaughan Richmond reported to Tony 
Shanahan, the Operations Manager, a number of areas where the applicant was not operating safely.  Those areas of unsafe 
operation were drawn to the applicant’s attention.  They included the following issues: 

“… 
• It is clear that David has not fully grasped the concept of altering his work processes to reduce his ‘Time on 

Job’ figures, and I discussed this with him. 
• The open sandals and green belt issue has caused me to issue David a verbal warning on the basis of Safety and 

Health for the open sandals, and inappropriate dress standard for the green belt. 
• A verbal warning was issued for not conforming to the Safety and Health guidelines for the wearing of Safety 

Vests. 
• A verbal warning was issued for not conforming to the Safety and Health guidelines for usage of the Hazard 

warning nights. 
• A verbal warning was issued for not conforming to the Safety and Health guidelines for the starting of Motor 

vehicles.” 
(Exhibit 12) 

8 In his evidence, the applicant has acknowledged that Mr Richmond raised those issues with him and that he was errant in those 
matter.  He says he was aware of all procedures and of the manual which sets out those procedures.  He says that thereafter he 
addressed the issues raised by Mr Richmond. 

9 The evidence also demonstrates that 14 May 2002, Mr Felvus drew the applicant’s attention to a complaint by a member about 
an incorrect diagnosis of a failed battery.  The applicant had not tested the battery but assumed that it had failed when the 
problem was not in fact the battery.  Mr Felvus asked the applicant to follow procedures and work in a more diligent manner.  
The applicant agreed to follow the appropriate procedures.   

10 On 12 September 2002, Mr Felvus spoke to the applicant about his misuse of shift changes.  The evidence demonstrates that 
the applicant had made arrangements with a number of other Patrols to change his shifts so as to not be on duty.  The number 
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of such changes was significant.  He still owed a significant number of shifts to those other officers.  He had also been absent 
over a long weekend in a manner in which Mr Felvus believed warranted attention in that he had swapped shifts to give 
himself a greater period of leave than was appropriate.  During such an arrangement, the applicant had travelled to the Eastern 
States where his vehicle broke down and he was stranded and unable to return to work in time.  Mr Felvus told the applicant 
that he would not be paid for the 3 days when he was stranded in the Eastern States and reiterated procedures to him.  This 
included that he was not to take unauthorised leave in the future or the respondent would initiate disciplinary proceedings 
against him.  He told the applicant that when paying back shifts to other patrols he was to conform with the fatigue 
management policy.  The applicant assured Mr Felvus that this would not occur again.   

11 On 18 September 2002, Mr Felvus approved the applicant’s request to change his holidays but informed him that he would not 
be allowed to change them again.  The applicant agreed to this and that he would not change his mind.   

12 On 1 October 2002, Mr Felvus spoke to the applicant, firstly, about not complying with policy in respect of completing 
particular administrative processes correctly and the applicant agreed to be more diligent about his paperwork.  The second 
issue was that the applicant had not given a member whose intermittent ignition fault he had dealt with a “MRT” (May Request 
Tow) form which would enable the member to request a tow should he have a problem again.  A Patrol was called out again 
and this Patrol had to issue the MRT form when it should have been issued by the applicant.  The applicant agreed that if there 
was any room for doubt he would issue one in future.   

13 On 3 October 2002, Mr Felvus met with the applicant and told him about his concerns about his recent performance and asked 
him if there were any problems that might cause him to not be performing to standard.  The applicant reassured him that there 
was no particular difficulty.  He did say, though, that he realised that he had let his standards drop in recent times but would 
make sure that he followed procedures in the future.  Mr Felvus told him that his productivity was excellent and to keep up the 
good work in that area.   

14 On 24 March 2003, Mr Stewart Rose undertook an assessment of the applicant’s work as part of assessing all Patrols.  The 
assessment was entitled “Patrol – The Competent Cavalry – Assessment Module Three”.  Mr Rose reported to Mr Felvus that 
the applicant was the only Patrol assessed as not competent.  Mr Rose set out the areas of problem as follows: 

“Report on Patrol 97 David Lewis 
During the assessment of David I observed the following: 
Driving procedures: 
Stopped over the white line at lights and intersections and changed lanes crossing the solid white line also at 
intersections(sic) 
Driving while reading street directory. 
Road Safety/Safety Equipment: 
Not using fend off method correctly. Blocking lane when there was space in front of vehicle to use fend off method. 
Not using cones when double-parked. 
Not using hazard lights to assist in alerting other motorists. 
Working on Vehicles: 
Left Member standing on traffic side of road and not advising them to move to the kerb side for safety reasons. 
Did not always check oil and water with an unknown engine fault. 
Starting Vehicles: 
Patrol was not always seated in vehicle when trying to start. 
Driver Assisted: 
Did not always confirm with driver that they understood what was asked of them when they were trying to start the 
vehicle. 
Batteries: 
Did not connect earth jumper lead on engine. 
Did not have tube for hydrometer, so therefore it was not stowed correctly. 
Ignition System: 
Did not have test plug and was using a long handled screwdriver to test for spark. 
Changing Wheels: 
When undoing wheel nuts he would stand on one end of the week brace and bend over and pull upwards on the other end. 
His back was excessively arched with this method. 
Did not remove jack handle after jacking up vehicle. 
I went through these items with David after the assessment. I informed him that these items needed to be addressed and 
he should revisit his operations manual to be more aware of what is required of him. 
He was also told at the time that we would be getting back to him to ensure that he had indeed followed up on his OS&H 
procedures. 
Regards Stewart.” 

(Exhibit 14) 
15 The applicant agrees that during the course of the assessment, he was aware that Mr Rose was assessing him, that at the end of 

the assessment, Mr Rose went through the results with him and drew his attention to those areas where he was found wanting 
and that needed to be addressed.  Mr Rose’s final assessment was that he had not demonstrated competency.   

16 For reasons associated with leave and rosters, it was not until 16 April 2003 that Mr Felvus met with the applicant to discuss 
that assessment.  Prior to the meeting, the applicant had already rectified some of the deficiencies identified in the assessment.  
At the end of that meeting, Mr Felvus offered the applicant further training if he thought that it would be of assistance.  The 
applicant said that he would accept training.  However, it is quite clear from the applicant’s evidence that he immediately 
moved the discussion to an offer by him to undertake dummy assessments by which he would not know that he was under 
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assessment.  According to Mr Felvus, the respondent does not have the resources to undertake dummy assessments and does 
not generally undertake them.   

17 Following the meeting, Mr Felvus wrote to the applicant on 16 April 2003 in the following terms: 
“RE: Verbal warning 
I am writing to confirm the outcome of our meeting held at Maddington base on 16 April 2003. 
I informed you of the concerns raised by Stewart Rose over your total disregard to safe working guidelines.  I drew your 
attention to a previous written warning that was on your file, dated 23 November 2001, which covered similar safety 
concerns. 
You accepted that all the points raised were valid and you made a commitment to comply with all RAC policies and 
procedures from now on. 
You were issued with a formal verbal warning for not following safe working guidelines.   
You were advised that, (sic) any re-occurrence or further breaches of RAC policies or procedures would result in further 
disciplinary action being taken against you. 
To your credit you have dealt with two of the issues prior to our meeting and I commend you for taking that action. 
This action has been taken to reinforce the RAC’s commitment to your general well being and safety.  I would like to take 
this opportunity to offer you one on one training to assist in addressing our concerns.  Should you wish to take up this 
offer please contact me on 0419813164. 
Yours sincerely, 
Jim Felvus” 

(Exhibit 15) 
18 I note that Mr Felvus gave the applicant credit and commended him for having taken action to rectify some of the issues raised 

by Mr Rose.  It is also noted that at the end of this letter Mr Felvus again reiterates that he would like to take the opportunity to 
offer the applicant one on one training and that “should you wish to take up this offer please contact me …” and he has given 
his contact number.  The evidence is that the applicant did not contact him to receive any further training.   

19 On 29 May 2003, the applicant met with Mr Felvus to discuss the job plan and assessment which were to be developed.  The 
evidence demonstrates that some time prior to this, the applicant had been to a member’s vehicle and undertaken some work.  
He had cut the fan belt, and placed it in the vehicle.  He did not advise the member that the fan belt had been removed.  He 
later returned to the vehicle without the member’s knowledge, gained entry and retrieved the fan belt.  However, he claimed 
that he had returned to retrieve a spanner which he had left in the vehicle.  His purpose for returning to the vehicle was to 
retrieve the cut fan belt and dispose of it.  The member complained to Mr Felvus, who asked the applicant about it.  It is quite 
clear from the applicant’s evidence that he intended to leave Mr Felvus with the belief that he had not cut the fan belt when in 
fact he had.  Although the applicant says in his evidence that he simply avoided answering the question, it is clear that his 
intent was to mislead Mr Felvus.  Mr Felvus, believing that he had been reassured by the applicant that the applicant had not 
cut the fan belt and that the applicant had returned to the vehicle to collect a spanner, reprimanded the applicant for not 
advising the member that he was returning to the vehicle to collect anything at all and accessing the vehicle without the 
member’s knowledge or permission.  Mr Felvus then spoke to the member to reassure the member that the fan belt had not 
been touched, honestly believing that this was so on the basis of his conversation with the applicant.   

20 On 29 May 2003, at the meeting to discuss the job plan and the assessment, the applicant volunteered an admission that he had 
in fact cut the fan belt which he had previously misled Mr Felvus about.  Mr Felvus told the applicant that he would not 
tolerate any further deviation from policies and procedures and that if it occurred in the future it could be treated as a 
disciplinary matter.  He also said to the applicant that he believed that the applicant had to re-establish the necessary trust 
between them.  The applicant is said to have agreed that such a situation would never happen again. 

21 Mr Felvus also agreed to keep the issue of the fan belt between them and not to record it as a formal disciplinary matter, and in 
fact, not to record it in any way at all.   

22 In June 2003, while not providing any formal warning to or taking disciplinary action against the applicant, Mr Felvus made 
clear to the applicant, once again, what was to be the arrangement regarding shift changes because the applicant had continued 
to use the shift change arrangements in an unsatisfactory manner notwithstanding their previous discussions.  He confirmed 
this in a letter dated 10 June 2003, which, formal parts omitted, provided: 

“RE:  MANAGEMENT OF SHIFT CHANGES 
Shift changes are allowed by the RAC to assist in making a Patrol’s private commitments easier to manage.  They are a 
privilege not an award agreed condition or a right. 
I have found it necessary to manage your shift changes more closely. 
The following points are to be adhered to effective immediately: 
• All shift changes are to (sic) authorised by your Patrol Team Leader. 
• No more than 5 shift changes will be allowed to accumulate and no more will be authorised until these have been 

paid back to the Patrol(s) concerned. 
• No shift changes will be authorised if you or the Patrol you are requesting the change with is on a Communication 

or Job Appreciation shift. 
• No shift changes will be authorised if you or the Patrol you are requesting the change with has a van service. 
As of the above date no more shift changes will be authorised until you have cleared all outstanding shift changes you 
owe Patrols. 
You are required to provide me a list of these Patrols within one week of receipt of this letter. 
It is your responsibility to make sure the above points have been complied with.  Any deviation or non-compliance with 
those points will result in your shift change privileges being removed and possible disciplinary action being taken.  
Signed 
Jim Felvus” 

(Exhibit 16) 
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23 In July 2003, the applicant used the RAC van allocated to him without permission.  It is quite clear from the evidence that 
Patrols are to maintain their vehicles in a safe environment.  The applicant portrayed this situation of his use of the vehicle as 
having been merely a deviation from his course to attend work.  However, this was not so.  He used the van to transport 
himself to an exhibition or show at Burswood Resort.  The van was left parked and unattended in a very large public car park 
for a considerable period of time.  It was only discovered because Mr Felvus happened to be attending the same show and saw 
both the applicant in the show and the van in the car park.  The applicant had not received permission to take the van to the car 
park and leave it there.  He says in his evidence that the reason he did not seek permission was because he believed that he 
would have been given approval anyway.  From the evidence, it is clear that it would have been highly unlikely that approval 
for him to use the vehicle in this way would have been given.  In any event, whether it would automatically have been given or 
not the applicant had an obligation to seek approval to utilise the vehicle in this way and did not do so.   

24 On 14 July 2003, Mr Felvus met with the applicant in the presence of Lou Torricella and John MacMillan, whom the applicant 
had nominated as his representative, at which he issued a first written warning.  This was confirmed in writing, formal parts 
omitted, as follows: 

“RE:  First written warning 
I refer to our meeting on 14 July 2003 in the presence of Lou Torricella and John MacMillan. 
At the meeting, I confirm that the following matters were put to you concerning your employment. 
• Your non-compliance with RAC policy and procedure’s (sic) namely unauthorised use of an RAC Patrol vehicle. 
• I refer you to a previous verbal warning (confirmed in writing) issued by me on the 16 April 2003 concerning your 

non-compliance with RAC policy and procedures.   
I further confirm that you were given the opportunity at the meeting to respond to each of these issues.  Your responses 
have been noted and after careful consideration, I do not find your responses acceptable. 
The following aspects of your employment requires immediate attention and satisfactory improvement: 
• Full compliance with all RAC policies and procedures. 
The RAC will endeavour to assist you to achieve this standard by making available to you any training you feel would 
benefit you in achieving the above requirement. 
I will review your employment on or around 15 October 2003 or earlier if any repetition occurs before that time, and will 
organise a meeting for that date. 
The RAC considers the matters discussed in this letter to be serious.  Failure to satisfactorily address these matters may 
result in further disciplinary action, including termination of your employment. 
The RAC has a counselling service available to all employees.  Please ring 9225 4522 should you wish to access this 
service. 
Should you have any queries, please do not hesitate to contact me on 0419813164. 
Yours sincerely 
Signed 
Jim Felvus” 

(Exhibit 17) 
25 The applicant’s evidence is that he subsequently used the vehicle without obtaining Mr Felvus’s approval.  He appears to have 

contacted the control room for approval to use the vehicle to take him to TAFE in Murdoch and yet he had been specifically 
directed that he was to seek approval from Mr Felvus.  He had been told, too, that his employment would be reviewed in or 
around 15 October 2003 or earlier if there was any repetition of a failure to comply with all policies and procedures.  It must 
have been quite clear to the applicant that his employment was now under serious consideration and that he was likely to be the 
subject of further disciplinary action including termination of employment for any further failures.   

26 Interestingly, on the very day that this warning was issued to him, the applicant proceeded to challenge Mr Felvus’s honesty on 
the basis that he alleged that during the meeting in which this warning was issued, Mr Felvus had disclosed the issue of the 
applicant’s dishonesty associated with the fan belt.   

27 Louise Ann Avon-Smith, the respondent’s Patrol Manager at the time, received a request from the applicant to be transferred 
out of Mr Felvus’s team, on the basis of alleging dishonesty on Mr Felvus’s part.  Ms Avon-Smith met with the applicant and 
undertook an investigation.  She met again with the applicant and Mr Felvus with a view to try to overcome the difficulties 
associated with that situation.  On 25 July 2003, Ms Avon-Smith met with the applicant and Mr Felvus and advised the 
applicant that he was required to follow policies and procedures and do the job to the best of his ability.  Because of the 
difficulties between the applicant and Mr Felvus, it was decided that any meeting between the applicant and Mr Felvus would 
be held at Maddington in the presence of a witness.  Any shift changes were still to go through Mr Felvus until the applicant’s 
next job review and if he was unhappy with any aspect he could refer to Ms Avon-Smith.  The applicant is said to have agreed 
to these outcomes.   

28 Ms Avon-Smith investigated the applicant’s allegation that Mr Felvus had acted dishonestly by revealing the issue regarding 
the fan belt.  Apart from discussing this with the applicant and Mr Felvus she discussed the meeting of 14 July 2003 with Mr 
Torricella, who was present at the meeting.  I conclude, based on the evidence of Mr Felvus and Ms Avon-Smith as to the 
investigation she undertook of that matter, that Mr Felvus had not in fact disclosed this issue of the fan belt but rather the 
applicant had done so.   

29 The next issue is the final aspect of the applicant’s employment.  On Saturday, 13 September 2003, Mr Keith D’Rozario, the 
Motoring Operations Despatch Team Call Centre Supervisor, received a call from a Mr Nicholson who is a member of the 
RAC.  Mr Nicholson complained that he had witnessed 2 incidents of dangerous driving by one of the RAC Patrols and 
identified the vehicle concerned by reference to its registration number.  He described the circumstances and the approximate 
time at which the incidents had occurred.  Mr D’Rozario emailed the details to Patrol Team Leaders.  The email, formal parts 
omitted, reads as follows:   

“Hi All 
This afternoon I accepted a complaint from a member (Road User) who complained about dangerous driving from one of 
our patrols in a hilux van, Rego 1BAP497.  Member claimed that at approx. 1400 while exiting off Mitchell Fwy south at 
Vincent St and again at Loftus st (sic) traffic lights the driver of the above van was seen to be driving erratically and 
dangerously, causing a near collision twice with the same vehicle.  Member claimed that the patrolman dangerously 
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overtook parked/standing vehicles at alarming speed and on the second occasion at the Loftus St lights forced member out 
of his lane while he (patrolman) dangerously changed lanes.  Member claimed that both incidents occurred within a 3 
minute period.  Member feels that while RAC advocates safe driving for all road users we should especially convey this 
message to our own patrols. 
I would be obliged if you can follow up on this complaint and report back to the member on completion of your incident 
report. 
I do not know which patrol was involved as we don’t have a patrol list with rego numbers in Dispatch area. 
Member Details 
M/ship No.  Rego  Veh  Mem name Phone No. 
11-949540-0 1AIZ234 Grey Nissan Greg Nicholson 94484987 
Location Details 
H/S Mitchell Fwy exit Vincent St. First Incident T/light Leederville Pde. Second incident T/light Loftus St. Map Ref 268 
B5 & D7 
Time Approx 2pm 
Regards 
Keith D’Rozario” 

(Exhibit 5) 
30 Mr Felvus was not formally on duty until the following Monday, when he read the email.  He identified the vehicle by 

reference to the registration number, and then spoke to Mr Nicholson, asking him to put his complaint in writing.  Mr 
Nicholson emailed his complaint details to Mr Felvus that day, and this reads, formal parts omitted: 

“The two incidents in question happened at 2pm on Saturday the 13th of September. 
The first occurred on Leederville Pde just after the intersection of the freeway off ramp and vincent (sic) St a little further 
on from where car (sic) are supposted (sic) to have merged.  I had slowed down behind a vehicle that was turning into to 
(sic) the parking lot on the left.  The RAC vehicle came from behind and over took both my car and the car in front on 
this busy road by quite a slim margin. 
The second incident happened a few moments later at the intersection of Leedeville (sic) Pde and Thomas St.  The RAC 
vehicle had choosen (sic) the right hand lane while I was in the left.  We were both turning right onto Thomas St.  In the 
middle of this intersection, in the middle of this corner The (sic) driver of the RAC vehicle decided to change lanes, the 
only problems being that this is against the law and my vehicle was in the position he wanted to be.  He stated (sic) to 
move across, did not notice my car and caused me to have to swerve out of my lane, upon doing this he noticed me and he 
moved back into his original lane.  I was just lucky I had room to move out of his way. 
In neither inncident (sic) did a collision take place, but it came awfully close, but it was by pure luck it did not. 
Feel free to contact me at any time for any reason.” 

(Exhibit 6) 
31 The registration number quoted by Mr Nicholson matched that of the vehicle allocated to the applicant. 
32 The applicant was on a day off when Mr Felvus received the email.  Mr Felvus contacted the applicant the next day and asked 

him to attend for work at the Maddington office rather than to head straight to a point start.  The applicant attended as directed 
at which time there was a meeting between the applicant, Mr Felvus and Ms Avon-Smith.  The details of the complaint 
including the email were drawn to the applicant’s attention and he was given an opportunity to prepare a written response.  He 
did so by completing a General Report, in the following terms: 

“GENERAL REPORT FORM 
FROM: Patrol      David Lewis           No.   97 
TO: Patrol Team Leader 
SUBJECT: Dangerous Driving 
DATE: Saturday September 13  2003 
After thinking long and hard regarding the above incident I can say with total honesty I have no recollection of bad 
dangerous driving on that occasion or any other occasion whilst driving my patrol vehicle, my personal vehicle or any 
other vehicle. 
I consider myself a good safe – competent driver and have an excellent driving record.  My last infringement was over 6 
years ago for doing 79 kmh in a 80 (sic) kmh zone along Marmion Ave Kallaroo, an area now zoned to 80 kmh. 
I can understand RAC’s concern over this complaint but unfortunately I can not explain or understand. 
I am licensed to drive all classes of vehicle including articulated heavy transport and would be very happy to supply the 
R.A.C. with a complete police record of my past driving infringements if requested. 
Patrol’s Signature            (signed).” 

(Exhibit 7) 
33 Ms Avon-Smith and Mr Felvus then discussed the matter with the applicant.  Ms Avon-Smith says she had concerns as to what 

appeared to be a dispute between the information provided by a member, who had identified by registration number the 
applicant’s vehicle and who had complained about unsafe driving, the member having nothing to gain by the complaint, and h 
the applicant’s response which was not a denial but a purported lack of recollection of the incident only two days before.  She 
decided that the applicant would be suspended with pay while further consideration was given to the matter.  The applicant was 
sent home in a taxi, having returned to the respondent the patrol van, the keys and the mobile phone which he used in his work.  
He also had some private usage of the mobile phone available to him as part of his employment arrangements.   

34 Over the course of the next couple of days, Ms Avon-Smith and Mr Felvus considered the matter.  There was not much further 
investigation of the matter except that Mr Felvus asked one of the Patrols to travel the possible route in which the incident had 
occurred and for consideration to be given to other matters.   
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35 On Thursday, the applicant telephoned Ms Avon-Smith proposing that they come to some amicable financial settlement of the 
matter.  Ms Avon-Smith said to him that no decision had been taken to terminate his employment and that he should come in 
and meet with them the next day.  The applicant did so.  He met with Ms Avon-Smith and Mr Felvus on the Friday, 19 
September 2003.  This meeting took place over an extended period of time, the first segment being approximately an hour in 
which there was further discussion as to the incident complained of by Mr Nicholson and an examination of the applicant’s 
employment history.  The applicant had asked Mr Felvus if there were any GPS records which might identify his route and Mr 
Felvus undertook to examine this.  There was a break for approximately half an hour in which Mr Felvus made the enquiry as 
to whether or not there were GPS records and found that there were not.   

36 Mr Felvus and Ms Avon-Smith resumed the meeting with the applicant.  During the course of this final discussion, the 
applicant’s employment was terminated.   

37 Following the termination of employment a letter of termination, dated that day, was prepared and sent to the applicant.  It 
read, formal parts omitted: 

“Termination of Employment 
I advise that your employment with RAC has been terminated.  Termination is effective from 19 September 2003. 
The reason(s) for termination was discussed at the meeting on 19 September 2003, attended by Jim Felvus, Louise Avon-
Smith and yourself.  You were given the opportunity to have representation at this meeting but declined. 
In summary, the following was discussed: 
• Members allegations of dangerous driving on 13 September 2003 
• Making yourself available on the MDT at the point start when you were not at the location – falsification of data 

records 
Your response(s) to the matters discussed was noted.  The decision to terminate your employment was made after 
considering your response, a full investigation of the facts and consideration of your past conduct and performance. 
You were warned on previous occasions about your poor performance, unsatisfactory conduct and failure to follow safe 
working practices, in particular on: 
• 14 July 2003 written warning over breaches of policy & procedures 
• 15 May 2003 formal verbal warning over failure to abide by safe working guideline policy 
• A number of other verbal warnings which are diarised & documented regarding failure to follow procedures. 
Details of your termination pay is as follows: 
• Payment up to the time of termination 
• 4 weeks payment in lieu of notice 
• Payment of all leave entitlements 
As requested we will forward you details of documented warnings from your personnel file.” 

(Exhibit 8) 
38 The test in a claim of harsh, oppressive or unfair dismissal is that set out in Miles v FMWU 65 WAIG 385 (the Undercliffe 

Case).  It provides that an employer has a lawful right to dismiss an employee.  However, that right is not to be exercised in an 
unfair manner such as to constitute an abuse of that right.  There is to be a fair go all round.  That may include that an 
employee should know what is expected of him or her in the performance of work and should be given a fair and reasonable 
opportunity to work satisfactorily.  Where there is inadequacy in the employee’s performance or attitude, there ought to be an 
opportunity for the employee to be informed, and to know if his or her employment is in jeopardy should that performance or 
attitude not improve to the standard reasonably required.  The employee should have a reasonable opportunity to demonstrate 
that the required standard is met.  Should the employer then not be satisfied, the employee should have the opportunity to 
respond to issues of dissatisfaction prior to the employer making any decision to terminate the employment.  A fair process 
ought to be applied to the termination itself, however, that is only one aspect to be taken into account (Shire of Esperance v 
Mourtiz 71 WAIG 891 (IAC)). 

39 The applicant claims that he has been harshly, oppressively and unfairly dismissed.  He complains about a number of the 
aspects of the respondent’s case.  He alleges that he has been treated unfairly and differently to other people in terms of his 
employment history and his performance.  He complains that the procedures adopted by the respondent were unfair.  This 
includes that he says that because of his challenge to Mr Felvus’s honesty over the dispute regarding the fan belt, Mr Felvus 
ought not to have participated in any investigation or decision making process.  He says that he has always rectified problems 
when they have been raised with him, that his length of service ought to be given serious consideration, that it is improbable 
that he was responsible for the alleged dangerous driving identified by Mr Nicholson and that his driving history would 
demonstrate the unlikelihood of this.  He also challenges the respondent’s characterisation of him “falsifying data records”. 

40 The Commission has heard the evidence of the applicant; Mark Anthony Shearman and Andrew Graham Crisp, both of whom 
are Patrols employed by the respondent; Anthony Thomas Shanahan, the respondent’s senior manager operations of the 
respondent’s motoring division; James McInerney Felvus, the applicant’s team leader; Gregory Christopher Scott Nicholson, 
the member who made the compliant on Saturday 13 September 2003; and Louise Ann Avon-Smith.  Where the evidence of 
the applicant conflicts with other evidence I have no hesitation in accepting that other evidence, in particular the evidence of 
Mr Felvus and Mr Nicholson.  The applicant has demonstrated in his evidence that he was prepared to deliberately mislead 
Mr Felvus as to the issue of the fan belt, he was prepared to disobey instructions and policy by using the motor vehicle without 
authorisation and coming up for excuses for it in hindsight, while saying that he will rectify problems when they are brought to 
his attention.  Further problems continued to arise throughout the last period of his employment, some of them being quite 
minor but others being significant breaches of policy.  He sought to deflect responsibility for his dishonesty towards Mr Felvus 
by falsely accusing Mr Felvus of dishonesty.  He then sought to be transferred to another team.  I infer from his actions in this 
latter regard that he thought that Mr Felvus was now alert to his approach, and sought a fresh start with someone who would 
not know quite so much about his history.  The effect of his allegation against Mr Felvus was also to attempt to bring Mr 
Felvus’s word into question where it might have an adverse impact on him.  The applicant’s evidence was at times self serving 
and in many cases mere attempts at justification of his own position.   

41 In the last 2 years of his employment up to the incident on Saturday 13 September 2003, the applicant had been the subject of 
informal counselling, verbal warnings and a written warning.  On 14 July 2003, the applicant was specifically warned, verbally 
and in writing, that he was immediately required to fully comply with all policies and procedures, and that his employment 
would be reviewed around 15 October 2003 or earlier if warranted.  He was told that failure to properly perform his duty may 
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result in disciplinary action, including termination of employment.  Therefore, 2 months prior to 13 September 2003, the 
applicant was put on notice that further failings on his part might cost him his job.  As at 13 September 2003, his employment 
was to be subject to a review in a month or so following his breach of policy on the use of the respondent’s vehicle.   

42 I find and have no doubt that on 13 September 2003, Mr Nicholson observed the van allocated to and driven by the applicant at 
around 2.00pm exiting the Mitchell Freeway south at Vincent Street and along Leederville Parade, and across the intersection 
into Loftus Street and beyond.  While the time of that observation may not have been exactly 2.00pm, Mr Nicholson in his 
evidence indicates that it might have been 5 and perhaps at the outside 10 minutes prior to 2.00pm.  I find that Mr Nicholson 
witnessed the applicant driving in an unsafe manner, overtaking a group of cars lined up behind another vehicle as it entered a 
car park.  He also observed the vehicle as it drew up next to him at the lights at Leederville Parade and Thomas Street turning 
right into Thomas Street.  As they went around into Thomas Street, the applicant’s vehicle changed lanes moving towards his 
vehicle.  Mr Nicholson swerved out of his lane.  The applicant noticed him and moved back into his original lane.  Mr 
Nicholson says that in his view, both situations were dangerous.  He would not have been concerned by one of the incidents in 
isolation but the two of them caused him concern as a member of the RAC, an organisation that promotes safe road use.   

43 I find that the vehicle identified by Mr Nicholson was the vehicle allocated to the applicant.  None of the respondent’s other 
vehicles on the road at the time have registration numbers which were similar to that of the applicant’s vehicle.  The applicant 
was in the vicinity at around 2.00pm that day, having taken the Vincent Street exit from the freeway.  I have no hesitation in 
accepting that the applicant was the driver of that vehicle.  The times associated with Mr Nicholson’s account of the situation 
are within reasonable proximity of the applicant being in the vicinity within a matter of 10 minutes of the incidents described 
by Mr Nicholson.  Mr Nicholson’s account is entirely plausible given that he also provided to the respondent the registration 
number of the vehicle.  The respondent was within its rights to conclude that it was more likely than not that the applicant was 
the driver involved.   

44 The circumstances of this occurring included that the applicant had indicated his availability to take on a job at 13:56 hours, a 
time when the employer was entitled to assume that the applicant was at or close to his point start of Selby Street.  Clearly, he 
was not close to that point start when he indicated his availability at that time.   

45 It is also interesting that at the hearing the applicant suggested he was no where near Loftus Street and may not have taken that 
route to the point start, whereas he did not mention this possibility in his report 2 days after the incident. 

46 As to whether the applicant falsified data records or not, the employer is entitled to draw the conclusion that the applicant was 
not at or near his point start when he indicated his availability for a job.  Given the protocols within the organisation, at 13:56 
hours he should have been within reasonable proximity of his point start.  He was not.  The applicant was in Loftus Street at a 
point when he should have been far closer to the point start and he was not within a reasonable distance of attending to ensure 
that he would have been at his point start as required.  However, I do not find that this constituted a “falsification of data 
records”.   

47 Accordingly, I have no hesitation in concluding that the applicant conducted himself in the way complained of by Mr 
Nicholson and which was noted in the letter of termination other than the allegation of “falsification of date records”.  Further, 
I have no hesitation in accepting that given the nature of the applicant’s work and his role in being unsupervised and in a 
position of trust, that the respondent was entitled to not take his word against a member who had nothing to gain by making a 
complaint whereas the applicant had something to lose by being truthful.  He was subject to a warning that his employment 
was in jeopardy.  In the circumstances, the applicant would be less inclined to be truthful. 

48 Further, I note the applicant’s previous lack of truthfulness to Mr Felvus and his attempt to blame Mr Felvus for his own earlier 
dishonesty.  In respect of the applicant’s honesty is it clear that when he is caught out and issues are brought to his attention 
and he has no choice but to acknowledge them that he often does so.  However, that is not always the case, for example in 
respect of the issue of the fan belt, he was deliberately evasive to Mr Felvus and deliberately mislead Mr Felvus such that Mr 
Felvus gave the member wrong information.  When he later admitted to Mr Felvus what he had done in respect of the fan belt, 
to his credit Mr Felvus treated the matter confidentially between them as he had undertaken to do.  It was the applicant who 
later brought out the matter and then accused Mr Felvus of lying, yet he was the one who had deliberately misled Mr Felvus.  I 
am satisfied too that the respondent is entitled to conclude that there was a significant breakdown of trust.   

49 As to the investigation undertaken by the respondent, the applicant makes a point that between the time when there was the 
initial interview and the final meeting some days later, in reality, there was not much investigation.  That is true.  However, 
that does not make the process unfair or bring the process into question.  The period of delay provided an opportunity for 
further enquiries to be made if that were appropriate or if things arose as a consequence of the discussions between the parties 
on the Tuesday.  Further, it provided the respondent an opportunity to consider its position and for the applicant to do the same.  
It is true that there have been investigations undertaken subsequent to the termination of employment and in preparation for the 
hearing such as Ms Avon-Smith going through the records of vehicles and job allocations on the day of the complaint by Mr 
Nicholson and also Mr Felvus’s driving the route to ascertain times.  These do not form part of the investigation which was 
undertaken in respect of the termination but rather go to issues of verification for the purposes of preparing for the hearing.  I 
do not conclude that they were part of the investigation prior to the decision to terminate.   

50 As to the question of Mr Felvus’s involvement in the investigation which led to the termination, the mere suggestion that 
Mr Felvus might have had some question as to the applicant’s honesty or otherwise based on his past dealings with the 
applicant should not have, in a real world employer/employee arrangement, excluded Mr Felvus from undertaking or 
participating in the investigation and the decision to dismiss.  This was not a police investigation.  It was not a judicial review.  
This was part of the employer/employee relationship and Mr Felvus was involved in that relationship. Further, the applicant 
had made unfounded allegations against Mr Felvus and Mr Felvus’s honesty.  This does not mean that Mr Felvus should step 
aside from his role as the applicant’s team leader.  That role as team leader included the requirement to be involved in any 
issues associated with a member of his team.  In any event the decision to terminate was made by Ms Avon-Smith, not by Mr 
Felvus.  Ms Avon-Smith was delegated that authority by Mr Shanahan. 

51 In respect of the applicant’s challenge to the fairness of the dismissal by reference to comparing his performance and treatment 
with those of other Patrols, the applicant refers to the assessments undertaken by Mr Rose of other Patrols.  Without hearing 
from Mr Rose or those other officers whom he assessed as to the meaning to be attributed to various comments within the 
reports and to look at those individuals’ general performance and employment history, it is not possible to determine either 
what is meant by some of the descriptions within the reports or to comprehend the impact of the issues within the reports in 
context of those employees’ employment in general.  All that can be said from the evidence is that Mr Rose was not satisfied 
that the applicant was competent, the applicant’s lack of competency was reported to Mr Felvus, and further, that the applicant 
was the only person reported to Mr Felvus in that way. 
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52 The second issue relates to the alleged different treatment of other Patrols who have been involved in incidents of a not 
dissimilar nature to that in which the applicant was involved on 13 September 2003. 

53 As to the circumstances of Mr Crisp’s and the applicant’s cases, I am not at all satisfied that they are comparable.  Mr Crisp’s 
employment history is quite different to that of the applicant and he is obviously highly regarded by Mr Felvus for the whole of 
his employment.  It may be that there was not complete knowledge on the part of Mr Felvus or Ms Avon-Smith as to 
Mr Crisp’s driving or accident record but nonetheless his most recent accident is still under investigation.  Mr Crisp was 
injured in the motor vehicle accident, is not out on the road as a Patrol but is undertaking light duties in the office.  The 
respondent obviously has some trust in him to enable him to continue to work.  The respondent is entitled to not have 
suspended Mr Crisp in these circumstances particularly given that that matter is under police investigation.   

54 As to Mr Shearman, it is clear that the respondent accepted, and appropriately so, that the incident involving his conduct 
associated with a member complaint was unsatisfactory but was an aberration.  As a compassionate employer, the respondent 
has taken account of Mr Shearman’s personal circumstances.   

55 I note that Mr Felvus has described both Mr Crisp and Mr Shearman as the top of his team.  The same could not have been said 
of the applicant.  The applicant had a history of non-compliance with continual issues arising as well as an issue as to his 
honesty. 

56 The applicant says that Mr Felvus’s diary record was self serving.  I find that they were an aide memoire for Mr Felvus and he 
used them as an active management tool.  The diary notes were not exhaustive.  They were not intended to form part of any 
formal record.  They were his private records on which he was entitled to rely for his memory as to individuals’ personal 
circumstances and what he had said to them in respect of issues of performance etc. should he ever need to refer back to it.  
These records contained issues of both criticism and commendation, and matters regarding individuals’ personal 
circumstances.  Taken in isolation, Mr Felvus’s records do not show that the applicant was treated any differently from other 
employees or that he was any different from others.  They do no more then assist in putting together a total picture of the 
situation.   

57 The fact that the applicant was suspended on full pay for a period between the initial interview and the one on the day of 
termination does not make the process unfair or unreasonable.  The respondent was entitled to not have the applicant at work 
while it considered the situation further given that issues of trust and confidence were in the balance.  This was so given that 
his explanation was that he did not recall the event which had occurred only 2 days before.  Given that there were questions as 
to the applicant’s honesty and conduct in a job where the job required the applicant to work without supervision, there was 
nothing unfair about the decision to suspend.   

58 The applicant raises as an issue that his performance of his role in serving members was undertaken well and that this should 
have been taken into account.  I am satisfied that the respondent took account of all of the necessary aspects of the employment 
history and relationship in coming to a decision to terminate the employment.  It considered both the positive and negative 
aspects of that employment and came to a reasonable decision.  Although the applicant may have performed many services to 
members in accordance with his obligations, he must also conduct himself in a way in which is not injurious to the 
respondent’s other purposes including its image and its desire to promote safe road use.   

59 The applicant says that his driving record militates against a conclusion that he was not driving safely or was the driver of the 
vehicle reported by Mr Nicholson.  However, his driving record must be weighed against issues of his honesty and character 
generally.  With his conduct regarding the issue of the fan belt and the false accusation of Mr Felvus lying, and his history of 
warnings, the employer must be entitled to weigh those when choosing whether to accept the applicant’s assertion that he had 
no recollection of the incident complained of by Mr Nicholson and Mr Nicholson’s version of that event.  

60 The applicant says that termination, being the ultimate sanction, on the basis of one prior written warning in a lengthy history 
of employment is unreasonable.  On the contrary, the one written warning must be seen in the context of the applicant having 
received previous counselling, reprimands and the verbal warning, and the respondent did warn that the employment was in 
jeopardy.  The respondent did not have a policy of giving a particular number of written warnings.  Given the timing of that 
one written warning in proximity to the circumstances culminating in termination, it is not a warning which should be at all 
down played.   

61 In all of the circumstances of this case, I find that the respondent has given the applicant a fair go.  He has been warned that his 
job was in jeopardy following a series of issues being raised with him relating to his failure to comply with proper procedures, 
some relating to technical aspects of the job, others to safety issues, and yet others relating to manipulation of rosters, conduct 
and honesty.  These issues all arose within the last couple of years of his employment. 

62 The applicant then drove in an unsafe manner on 13 September 2003.  Given the respondent’s purposes as an organisation and 
its public image, this was not a trivial issue.  The respondent put the matter to the applicant.  He responded.  It considered his 
responses.  At the applicant’s request the respondent sought to gather further information if it was available.  The respondent 
considered the applicant’s employment history, including his years of service and his previous conduct and performance as 
well as the previous warning.  It concluded, in light of all of the circumstances that termination was appropriate.  The applicant 
was given pay in lieu of notice as the award appears to allow (see RAC Road, Mechanical and Fleet Services Award 1999 No. 
A 14 and 1235 of 1988, Clause 12. – Contract of Service, subclause (1)).  Accordingly, I find that the dismissal was not harsh, 
oppressive or unfair.   

63 The application will be dismissed. 
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Result Application dismissed 
 
 

Order 
HAVING heard Mr K Trainer on behalf of the applicant and Ms J Auerbach on behalf of the respondent, the Commission, pursuant 
to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 
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Catchwords Contractual benefits – No employment contract – Principles discussed - Industrial Relations Act, 1979 

s.29(1)(b)(ii) 

Result Dismissed 
Representation 
Applicant Mr W.S. Magness appeared on his own behalf 
Respondent Mr L. Pilgrim and with him Mr P. Meagher appeared on behalf of the Respondent 
 
 

Reasons for Decision 
1 This is an application for contractual benefits.  A claim for contractual benefits can be made under s.29(1)(b)(ii) of the 

Industrial Relations Act 1979 (the Act).  That section enables a person who has been in an employment relationship to make a 
claim for a benefit which is not a benefit under an award or order of the Commission.  The two conditions precedent are the 
person must be an employee, and the benefit must be a benefit under a contract of employment that existed at that time. 

2 It is common ground that there has been a relationship between these parties since 1998.  Initially the relationship was some 
class of independent agent.  Later Mr Warren Scott Magness (the Applicant) started to work for SAS Financial Services (the 
Respondent) as a bona fide employee.  The employment relationship continued until 9th August 2002.  The Applicant does not 
make any claim in respect of that engagement.  His claim is for the period 23rd August 2002 until he finished the relationship 
on 23rd February 2003. 

3 It is common ground there was a change in the form of the relationship in August 2002.  Eventually, through cross-
examination, the Applicant concedes the contentions of the Respondent that at around about that time, because of changes in 
product or changes in the availability to the Respondent of products that he could market, the relationship needed to change. 

4 There was a discussion between the Applicant and the Respondent when it was agreed the Applicant would develop and 
conduct training programs which are his intellectual property.  In the generality he was free to set the times and days that 
training would take place in the Respondent's premises.  He set the rates, and would work to his own schedule to run those 
programs.  Fees would be accepted by him and there was an arrangement by which these fees would be shared with the 
Respondent. 

5 He worked within the hours of opening of the business, when he thought appropriate, and he was free to work for other clients.  
Admissions on all these matters were made in the Applicant’s cross-examination. 

6 The authorities make it clear what are the tests to establish an employer/employee relationship.  The indicia are described in 
such authorities as Stevens v Brodribb Sawmilling Company Proprietary Limited (1986) 160 CLR 16; Barry John Hollis v 
Vabu t/a Crisis Courier (2001) HCA 44; and Franchita v Wave Master International Pty Ltd (1999) 79 WAIG 1886.  The 
indicia here are, on the admission of the Applicant, overwhelmingly in favour of a finding that he was not engaged in an 
employee/employer relationship.  He may have been an agent but on the other hand he may have had a commercial 
relationship as well.  I am not sure either which of those applied, but I am sure that he was not an employee. 

7 For the Applicant to make an application under s.29(1)(b)(ii) he must be an employee for the period in which he makes a 
claim.  The Full Bench in Perth Finishing College Pty Ltd v Susan Watts (1989) 69 WAIG 2307 has established the duty of the 
Commission in dealing with matters such as these.  It is to examine the relationship, discover the terms of a contract and 
identify whether effect has been given to those terms.  If it finds that effect has not been given to the terms, then it may make 
an order giving effect. 
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8 In this case the Applicant has not established the existence of the contract.  On the admission of the Applicant there was no 
employee/employer relationship in the period for which he makes the claim.  There can, therefore, be no orders made in 
respect of an employment contract, because one did not exist. 

9 The Commission has no option but to dismiss the matter on those grounds. 
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Result Dismissed 
 
 

Order 
HAVING heard Mr W.S. Magness on his own behalf and Mr L. Pilgrim and with him Mr P. Meagher appeared on behalf of the 
Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be, and is hereby dismissed. 
(Sgd.)  J F GREGOR, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 This is an application pursuant to section 29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979 (“the Act”).  The applicant, 

Ms Patricia McPherson, was employed by the respondent Panto Pty Ltd as a Telemarketer from September 2002 until her 
termination on 11 September 2003.  She states in her application that she is covered by the Shop and Warehouse (Wholesale 
and Retail Establishments) State Award.  She claims an amount of $500.00 for outstanding annual leave and she alleges that 
she was dismissed in a harsh, unfair and oppressive manner, as: 

“1.  Fluctuating sales 
2. New company only since Dec 1 2002 
3. No clear guidance as to my role. 

Therefore dismissal was unreasonable and unfair.” 
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The applicant sought reinstatement. 
2 The applicant gave evidence on her own behalf and Ms Julie Underwood and Mr Russell Neilson gave evidence on behalf of 

the respondent. 
3 Ms McPherson’s evidence is that her position was advertised whilst she was employed, she received three warnings in one 

week and was fired in a rude manner.  On the day of her termination she approached Mr Neilson and asked him to sign her pay 
sheet.  She was advised that he would do it when he was ready.  She then spoke to Ms Underwood, who saw Mr Neilson and 
returned with the signed pay sheet.  Ms McPherson realised things were not going to improve and sought the telephone number 
for “Industrial Relations” and printed it out.  Mr Neilson saw this print out and sent her a letter stating that company policy had 
been breached.  She was then called to Mr Neilson’s office and her services were terminated.  She requested a letter of 
termination and waited outside in the lane for 15 to 20 minutes while Mr Neilson prepared it. 

4 Ms McPherson commenced with Panto in September 2002 working 9 hours a week while she finished off her employment 
with Rotary.  In November 2002 she changed to 3 days per week, 6 hours per day on $15.00 per hour with bonuses and 
commissions.  In January 2003 Mr Neilson increased her hourly rate to $17.00.  She had a discussion with Mr Neilson in May 
2003 where her position was discussed and her pay increased to $17.59 on a permanent part-time basis working four days per 
week.  This later increased to five days per week.  Her duties included taking and packing orders, taking care of the stock 
room, doing all the advertising and arranging sales and resellers. 

5 On Monday, 8 September 2003 Mr Neilson gave her a written notice regarding her sales performance [Exhibit A1].  A second 
letter was given to her on Tuesday 9 September 2003 [Exhibit A2] in relation to her failure to follow management instructions.  
On Thursday 11 September 2003 a third letter [Exhibit A3] was given to her in relation to a failure to comply with instructions.  
She says that at the beginning of August 2003 the relationship began to deteriorate.  On 30 August 2003 her position was 
advertised in the West Australian.  She was sent to the Newdegate trade show during which time Mr Neilson conducted 
interviews.  She returned on 5 September 2003 and Mr Neilson was conducting an interview; the following week she received 
the warning letters.  She did not receive any verbal warnings prior to her last week of employment; simply memorandums 
stating that if things were not done Mr Neilson’s way then she could leave.  She had a discussion on 22 August 2003 with Mr 
Neilson and he handed her a memorandum [Exhibit A5].  She does not recall the details of the discussion, only that she was 
told to accept the changes or not continue in employment.  Her status changed from casual to permanent part-time on 1 June 
2003.  This came about as Mr Vangass resigned and she negotiated her position with Mr Neilson.  She says that she did not 
call Shell, in relation to an order being filled, as she believed in doing so Mr Neilson would be in breach of his resellers 
contract and that it was theft. 

6 Under cross examination she says that as of 22 August 2003 her duties were reduced, there was no reduction in remuneration.  
She agrees that [Exhibit R13] is a correct record of the hours that she worked.  She says that she did not have an opportunity to 
read through the Procedures Manual until she became permanent part-time, but she did read it.  She does not know if there is a 
section on internet and email usage as she had not read it.  She used the email for personal use on rare occasions and 
downloaded some material, but nothing that cost money.  In relation to telephone usage she says she had approval to call home 
once a day.  She is aware from a memorandum provided by the respondent that leave requests were to be made in writing.  She 
says that the memorandum of 20 May 2003 [Exhibit R15] is not the memorandum she received and she has not seen it before.  
She says that she had a meeting with Mr Neilson on 21 July 2003 at which time he advised her that if she required a day off 
she needed written permission. 

7 Following Mr Vangass’s departure she had to provide reports to the respondent and she had no difficulty performing this task 
along with doing stock takes.  Mr Neilson issued her with a memo [Exhibit R1] and met with her to discuss the various reports 
required.  She voiced some opposition to having to document every minute detail.  She says that she found it very time 
consuming to complete on paper the same information that the computer could generate.  She says that Mr Neilson advised her 
which reports had to be completed and when, that they were a priority over other tasks and that he would endeavour to simplify 
the documents.  Ms McPherson agrees that one of the issues discussed at team meetings was conversion rates.  She further 
agrees that resellers are persons who on sell the Oil Safe product.  She says that there are three levels of pricing dependent 
upon the amount of goods purchased in a month.  She did not sign anyone up as a reseller or choose their respective level.  In 
July 2003 there was an incident with a reseller, Anchor Agencies.  She offered him level 2, as he was entitled to it.  The 
reseller asked her if there was a different level that he could be on.  Mr Neilson told the reseller that he could not have level 2.  
Following this incident Mr Neilson advised her that he was the only person authorised to offer different pricing levels [Exhibit 
R2].  She denies that she was aware of this fact from the start.  There is then the following exchange: 

“No.  Do you understand that there are some things you can do, some things you can’t do?---There is always things I can 
do and I cannot do, and particularly - - 
And it may be, Ms McPherson, that you don’t always agree with some things that you can’t do, isn’t that correct?---And 
that’s - - that’s correct, and I still do them anyway.  If I’m not supposed to do something - - 
MS SARACENI:  That’s exactly the point - - ?--- - - I will adapt to it” (Transcript p.57-58). 

8 Ms McPherson agrees that at a team meeting held on 6 August 2003 [Exhibits R5 and R6] discounting and price increases 
were discussed.  She says that there was to be no discounting at any time and no give aways, unless she up sold an order in 
which case she would put in three caps and t-shirts.   

9 She pointed out to Mr Neilson the need to find out about resellers prior to their appointment.  She agrees that the need to obtain 
company profiles was discussed in a team meeting in late July 2003.  The idea for the company profile arose from an incident 
involving a company in Collie.  She agrees that she was given an instruction on 21 July 2003 to carry out a full company 
profile prior to the company being appointed as a reseller.  She says Mr Neilson had been looking at the Collie application for 
about three months.  She further says that Mr Neilson saw the company profile of the Collie company prior to going to 
Brisbane and that is why he signed the company up for a three month probation period. 

10 On 22 August 2003 her duties were changed to concentrate on telemarketing and sales.  On 28 August 2003 a further 
memorandum was sent regarding the need to increase sales and improve performance.  The memo made reference to a break 
even point.  Ms McPherson agrees that the break even point for the week of 28 August 2003 was $6,063.50 and she was 
advised she was some $3,781.61 behind.  She says that she was informed of the running costs for August and September 2003.  
She further accepts that her sales for the first week in September were $3,619.42.  Ms McPherson says that the money made 
from the Newdegate trade fair comes in after the show following a mail out and after show sales.  She received a warning letter 
in relation to sales on 8 September 2003 [Exhibit A1].  She says that she does not recall a conversation with Ms Underwood 
about her not making phone calls. 
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11 Ms McPherson agrees that she was given an instruction by Mr Neilson to follow up the Burra Resources reseller in the email 
of 27 July 2003 [Exhibit R3].  She says that she did not market to the BHP sites as she was in the process of putting the details 
together when she was terminated.  She did not follow Mr Neilson’s instruction to contact the Shell refinery.  Mr Neilson later 
spoke to her in relation to a complaint from Mr Killian, the CEO of Oil Safe.  She then received another warning letter [Exhibit 
A2], after which she made a doctor’s appointment as Mr Neilson had made her ill.  There is then the following exchange: 

“Yes.  Well, we’ll get on to your doctor in a moment.  In relation to the Burra Resources, isn’t it also the case that after 
the email of the 27th of July, and before the warning letter, Mr Neilson spoke to you on more than one occasion and asked 
you how are you going with the Shell Refinery?---That's correct. 
And you said to Mr Neilson words to the effect, “I’m onto it”?---And I also said that I was not comfortable ringing them 
because there was a sale there that belonged to Darrell and - - 
And - - ?--- - - it should have gone to him. 
And Mr Neilson again repeated the direction he’d given you in writing to make the sale?---It wasn’t his sale to make. 
Did Mr Neilson repeat the direction he had given you?---On the 27th in the memo, yes. 
No.  We’re talking about verbal conversations Mr Neilson had with you?---And I verbally told Mr Neilson that I could 
not ring that company because there was the problem with the agreement as reseller, and I did discuss it with Mr Neilson, 
about their inability of me to ring them because I didn't feel comfortable, it was ethically wrong and morally wrong” 
(Transcript p.73) 

12 Ms McPherson says that Mr Neilson saw the birthday fax [Exhibit R8] and spoke to her about it afterwards.  He also found on 
the printer a document she had printed out from “Industrial Relations”.  She agrees that the personal use of the company 
equipment had not been authorised.  In early September 2003 she attended the trade fair in Newdegate.  She discussed with 
Mr Neilson prior to the show who would attend and the requirement for her to remove her nose ring.  She was to hire a car and 
be the only person to drive it.  She was required to wear a uniform.  The stand was to be manned by Ms McPherson and shared 
with another company, Primary Lubrication.  She was not allowed to smoke on the stand and was to be the only representative 
of the company on the stand.  She agrees that the expectation was of $2,000 to $3,000 in sales revenue.  Ms McPherson says 
that she agreed to attend the fair on the basis that she could take her partner.  She agrees that Mr Neilson advised her that her 
partner could attend but he was not to drive the vehicle, attend the stand or be of any cost to the company.  She says she read 
and signed the company rental vehicle policy and the Avis rental agreement [Exhibit R9].  She agrees that she was the only 
authorised driver of the vehicle, although her partner drove the vehicle in Newdegate.  She says her partner drove the car as it 
was safer to have two drivers. 

13 Ms McPherson agrees that up until the end of May the atmosphere of the office was pleasant and her telemarketing was going 
well.  In early June, another employee named Harvey joined the company.  She says that he was rude and that she complained 
to Mr Neilson about the way Harvey treated Ms Underwood.  She denies that she complained to Mr Neilson about the way 
Harvey spoke to her.  She believes that Mr Neilson sacked Harvey.  She denies that she undermined Mr Vangass.  She agrees 
that a junior named Aaron was employed and says that he did not listen to her instructions.  She denies that the workplace was 
anything other than happy in June/July.  The only problem, in her view, was Mr Neilson’s erratic behaviour.  She looked for 
other work while employed with Panto.  The atmosphere at work in August became tense and that is when there were minuted 
meetings held and memorandums issued.  She denies that she spoke to Ms Underwood in mid/late August 2003 stating that she 
was going to issue a workers compensation claim against the company.  She says that she had a discussion with 
Ms Underwood on 11 September 2003 regarding her doctor’s appointment and she did not know whether to get sick leave or 
apply for workers compensation.   

14 On 11 September 2003 she had a meeting in Mr Neilson’s downstairs office, she says the following occurred: 
“Well, what do you say happened?---I’m not sure how it started.  I did tell him I had a doctor’s appointment the next day 
and it got rather hostile and it ended with Mr Neilson threatening to throw my belongings out on the street, telling me to 
get off his property, threatening to call the police.  Julie Underwood walked out of the office and left me with him when 
he was being rather abusive.  I told him that I was not going to leave till I had a letter of termination, because he wasn’t 
going to do to me what he did to Aaron.  He made me wait in the lane for it, which I did” (Transcript p.86). 

15 She denies that she said to Mr Neilson, “I know what this is about”.  She says Mr Neilson terminated her before she could sit 
down.  She does not recall him making reference to her not being paid to use company property for personal use.  She says that 
the issue of smoking never came up in the meeting.  She denies saying to Mr Neilson that she was instituting a workers 
compensation claim.  She told him that she had looked up “Industrial Relations”  

“And you told him that he couldn’t sack you the way he was doing it?---Correct, and I’m right.  He was wrong” 
(Transcript p.88).   

She denied saying to Mr Neilson that she would leave in her own good time; she says that she would leave when she had a 
letter of termination.  She says during the meeting Mr Neilson was yelling, and she was not being extremely nice however she 
did not swear.  She agreed that she said to Mr Neilson that she did not recognize the dismissal until she received a letter; she 
agrees that she packed her goods and waited in the laneway. 

16 Ms McPherson does not know if she has been paid outstanding annual leave.  She agrees that monies have been deposited into 
her bank account but does not know what they are for.  She says that she cannot recall if she claimed expenses for her partner 
while at Newdegate but that it is possible.  She cannot recall a direction that her partner could attend at no cost to the company.  
She visited her GP on 12 September 2003 and obtained a worker’s compensation first medical certificate [Exhibit R10] 
certifying her totally unfit.  A worker’s compensation claim was submitted and was declined [Exhibit R11].  She agrees that 
she has not looked for any work since her termination; she says that she is under a medical certificate. 

17 Ms Julie Underwood gave evidence that she worked at Panto for two years, finishing up in February of 2004.  Her duties 
included secretarial, bookkeeping and general office administration.  She recalls attending a meeting with Ms McPherson and 
Mr Neilson where Mr Vangass’s position was discussed.  She says that Ms McPherson commenced on two days per week and 
later went to three days per week.  Ms McPherson would sometimes come into the office on days when she was not required to 
work.  After Mr Vangass left and Harvey commenced Ms Underwood says that the atmosphere was a “little bit heavy”.  Ms 
McPherson and Harvey did not get along.  Harvey left and was replaced by Aaron with whom Ms McPherson had the same 
problems.  Aaron was there for a longer period and the atmosphere deteriorated.  She recalls a further meeting when Mr 
Neilson brought up an issue to do with Ms McPherson needing to seek permission if she wished to take time off.  She 
introduced Ms McPherson to a friend, who was starting up a business and needed a telemarketer as she knew Ms McPherson 
was unhappy at work.  They had one meeting in a hotel and it went no further.  Ms Underwood had a discussion in the latter 
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part of Ms McPherson’s employment where Ms McPherson advised her that she mentioned that Mr Neilson upset her and she 
“might well go for him, for workers compensation”.  She says that after Mr Vangass left, the atmosphere became progressively 
worse.  There were complaints from Ms McPherson about Mr Neilson and his demands.  Mr Neilson was also dissatisfied 
(Transcript p.104).  The situation was bad enough for Ms Underwood to look for alternate employment.  She says that Ms 
McPherson showed her the warning letters.  She says she was not present in the meeting downstairs on 11 September 2003 but 
she heard “pretty heavy words”.  She says Ms McPherson came upstairs with Mr Neilson following.  He asked Ms McPherson 
to leave and she replied that she would when she was good and ready.  Mr Neilson said he would call the police.  Ms 
Underwood says that there was a lot of shouting from both of them and Ms Underwood grabbed her bag and left the office as 
she had had enough.  She agrees that she calculated Ms McPherson’s final pay and included in that was payment for notice in 
lieu and annual leave.  She says that following Ms McPherson’s departure the atmosphere improved “like light and breezy as it 
was”. 

18 Under cross examination Ms Underwood says Mr Neilson had asked her to take on additional duties that were a bit much.  Mr 
Neilson became a bit aggressive in his work attitude following the Brad Sugar conference.  She did not think Mr Neilson 
wanted Ms McPherson to leave rather he wanted the sales to improve.  On 11 September 2003 Ms Underwood had a 
discussion with Ms McPherson about her doctor’s appointment and she went downstairs and got Mr Neilson to sign Ms 
McPherson’s timesheet.  She spoke to Mr Neilson about Harvey not being able to perform his role.  She says that she was half 
heartedly looking for another position as she was not happy with the work atmosphere.  She is unable to recall printing off 
images from a UFO website but said it is possible.  She checked her personal emails at work but does not recall sending any 
jokes from work by email to Ms McPherson.  Ms McPherson and she had discussions regarding Mr Neilson wanting to change 
things and she agrees that it was at times frustrating (Transcript p.111).  She says that in the early stages Ms McPherson 
followed instructions but on a couple of occasions in the later stages she did not, she says:   

“but there was also times on a couple of occasions during the latter days about when I said to you that because Russell 
had instructed you to do phone calls only, why weren’t you doing them, because you weren’t” (Transcript p.112). 

19 She recalls on 11 September 2003 Mr Neilson standing on the stairs saying that he was going to call the police.  She does not 
recall hearing any threats from Mr Neilson towards Ms McPherson in relation to throwing her or her personal possessions off 
the property.  She says that it was a two way thing in that Ms McPherson had gotten Mr Neilson angry and vice versa.  She 
says Ms McPherson’s pay was sent out late as she had some difficulty calculating the holiday pay as Ms McPherson had 
changed from casual to permanent part time status.  Ms McPherson reimbursed her for an airfare. 

20 Mr Russell Neilson, the Managing Director of the respondent gave evidence that he is the sole director of Panto Pty Ltd.  He 
has been a broker in the drilling industry since 1987 and has a small distribution business which handles Oil Safe products.  At 
the time of hearing he had one employee in the drilling business and Mr Neilson handled all the sales and marketing of Oil 
Safe products.  Until November 2003 the business was located at his residential address.  At the end of November 2002 the 
business employed the applicant, Mr Vangass and Ms Underwood.  Ms McPherson was originally employed as a casual on $15 
per hour.  She was willing to work up to 3 days a week provided her health was not affected.  She worked a maximum of 22 ½ 
hours per week. 

21 Mr Neilson says that when Ms McPherson started he could not fault her performance as a telemarketer; she was a very 
effective communicator.  Ms McPherson asked to be made part-time.  Mr Neilson instead increased her pay to $17 per hour.  
When Mr Vangass left Mr Neilson employed two additional telemarketers, Aaron Downey and Harvey Atwood.  Mr Atwood 
was under the applicant’s supervision.  Mr Neilson says that Ms Underwood and Ms McPherson complained about Mr Atwood 
and it was mutually agreed that he move on.  He says: 

“I always believed that there was a bit of tension in the office environment where if Trish didn't get her way of doing 
things, or her point of view wasn't accepted or seen to be complied with, that she would make various tasks difficult for 
people.” (Transcript p.121) 

22 In July 2002 the respondent started selling Oil Safe products as a reseller and in November or early December 2002 they 
obtained the Australian distributorship.  This was terminated in December 2003.  As part of the distributorship the respondent 
had to achieve a minimum purchase level of $15,000 per calendar month.  The sales target for employees at Panto was $9,000 
per week for the Oil Safe division.  Initially the applicant had a target of $500 per week for retail sales.  When Mr Vangass left 
it was agreed that Ms McPherson’s sales target would be $9,000 per week.  Panto worked in a wholesale margin distribution 
system through about 43 resellers nationwide.  Ms McPherson’s tasks were to recruit, promote and develop the resellers 
network.  She performed her task very efficiently. 

23 From the time Mr Vangass left the company Mr Neilson says that Ms McPherson’s performance started to decrease quite 
significantly.  He says Mr Vangass and the applicant displayed substantial resistance in complying with requirements for 
management reports.  They were never done on time, had to be chased up and were then incomplete.  This affected his decision 
about how to market products and it became very frustrating for him. 

24 On 22 August 2003 Mr Neilson issued a memorandum to the applicant concerning a change to her duties.  He indicated to her 
that whilst she may think his requirements were draconian, it was his business and he wanted to implement the requirements. 

25 Oil Safe resellers had four tiers of pricing for products based on regular monthly committed volumes.  Mr Neilson and Ms 
McPherson disagreed about Level 2 pricing for a Queensland based company, Anchor Agencies.  In mid July 2003 Ms 
McPherson offered Anchor Agencies Level 2 pricing without authority and Mr Neilson had to correct the situation.  Ms 
McPherson believed that Mr Neilson was making an error in judgement.  He says that he had a number of discussions with the 
applicant about giving away company money by way of discounts. 

26 Mr Neilson says that he met with Ms Underwood and Ms McPherson on 21 July 2003 about a number of work problems.  
They discussed his expectations of the Newdegate trade show, including Ms McPherson’s remuneration, accommodation, 
transport, uniforms, requirement for her to remove her nose ring and not to smoke on the stand.  Mr Neilson drafted a rental 
vehicle policy [Exhibit R9] and advised Ms McPherson that she was the only person to drive the car and attend on the stand.  
Her partner could go with her but not at company expense. 

27 Ms McPherson wanted to appoint a reseller in Collie and Mr Neilson was reluctant to do so.  He asked her to do a complete 
company profile on the prospective reseller.  The applicant did not supply a detailed profile and told Mr Neilson that he was 
making an error in judgement. 

28 Mr Neilson says that he also had a problem with Ms McPherson and a company called Burra Resources.  The company owed 
the respondent money and a customer, Shell, had complained to Mr Neilson that Burra Resources had not been delivering 
products to them.  Mr Neilson instructed Ms McPherson to follow up with Shell, Geelong and other BHP sites in Victoria to 
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canvass selling Oil Safe products to them.  Ms McPherson complained that it was morally and ethically wrong for her to do 
that as Burra Resources was the reseller.  Mr Neilson has since terminated his contract with Burra Resources.  He wrote an 
official warning letter to her given her non-compliance with direction [Exhibit A2] on 9 September 2003.  He says that 
Ms McPherson advised him by email [Exhibit R3] that she had followed up with Shell when in fact she had not.  He found out 
when Mr Killian rang him about a complaint that Shell had made to Mr Killian. 

29 Mr Neilson says that Ms McPherson achieved very poor sales from the Newdegate show.  It was reported to him by Mr Nigel 
Abraham, the representative of Primary Lubrication and co-host of the stand, that Ms McPherson was frequently not there, her 
partner attended the stand and drove the car.  Mr Neilson issued warning letters as a result.  He says that this was “basically the 
end of the road” for him.  He met with Ms McPherson on 11 September 2003.  She had to be summonsed to his office. 

30 Mr Neilson says that the advertisement which was placed in the West Australian on 30 August 2003 was for a “sales/person 
Friday”.  He wanted a junior to help out and for the applicant to concentrate on sales.  Ms McPherson was clearly aware of 
this.  Exhibit A9 shows the duties required and has Ms McPherson’s handwriting on it.  He says: 

“Towards the end of August I started limiting the - - her duties back.  She had some reporting functions about sales, 
reporting sheets that she had to complete on a weekly basis.  They were - - she was spending more time doing the 
reporting structure than she was actually marketing the products.  So I took those levels of responsibility away from her 
and gave them to my secretary and my view is that Trish didn't appreciate that.” (Transcript p.150) 

He says he got tired of Ms McPherson arguing with him about what he wanted to do and if it was relevant.  He made this clear 
to her in a memorandum [Exhibit A5] of 22 August 2003. 

31 Mr Neilson says that he set a weekly sales budget for Ms McPherson of $7,500.  Her sales requirements were explained to her 
in a memorandum of 28 August 2003, by reference to the company’s break-even point of sales [Exhibit A8].  He further 
advised her that her sales performance was not adequate [Exhibit A1] on 8 September 2003. 

32 On 11 September 2003 Mr Neilson complained to Ms McPherson that she had sent a birthday card to her son on the 
company’s facsimile, against company policy.  He wrote her a letter [Exhibit A3] indicating that she had committed a further 
breach.  He says he felt that it was becoming an all too common incident that she would not comply with directions.  He 
decided then to “let Trish go” (Transcript p.164).  His reasons were:  

“That she was not following management instructions;  she put the company and me at personal financial risk by allowing 
an unauthorised person to drive a rental vehicle;  that she didn't follow up the Geelong Shell Refinery and BP;  that her 
failing or poor sales performance and a reluctance to do anything about it.” 

33 He called her to a meeting and dismissed her.  He says that Ms McPherson said that she knew what she was there for and that 
he could not dismiss her as she was going to the doctor and was going on sick leave the next day.  They argued; she demanded 
her entitlements and a letter of termination.  He told her he wanted her off the property.  He says that Ms McPherson said that 
she had already received legal advice and that she would claim unfair dismissal. 

34 He says her final pay covered all her entitlements, including annual leave [Exhibit R17].  Mr Neilson received a first medical 
certificate for workers compensation dated 22 September 2003.  Mr Neilson says that he is now handling all the marketing and 
sales of Oil Safe products. 

35 Under cross-examination Mr Neilson says that he had no discussion with the applicant about bonuses or commissions.  When 
the applicant first started she indicated that she had a heart condition and that long hours, heavy lifting and stress would be 
problems.  It was Mr Vangass who usually did the trade shows.  He says he did have staff meetings but did not schedule them 
daily.  Mr Neilson asked Ms McPherson to write down in early August 2003 all her telemarketing scripts.  He denies that Ms 
McPherson ever told him that she could not do trade shows because of her health.  He says that she volunteered to do the 
Mingenew trade show.  He says that the rental company did not complain when the car was returned.  He agrees that in June 
2003 Ms McPherson’s sales target was increased when Mr Vangass departed.  He says $9,540 per week was her ideal target.  
He denies that the sales figures expressed in Exhibit A12 all belong to Ms McPherson.  He says that she took over from Mr 
Vangass and the graph reflects his sales figures as well.  He says that he was not aware that Ms McPherson had a doctor’s 
appointment on the Friday after her dismissal.  He agrees he said he would throw out her personal belongings when she would 
not leave the premises.  Ms McPherson wanted a letter of termination. 

36 There is much in the evidence given which is irrelevant to the determination of this matter; namely whether Ms McPherson 
was harshly, oppressively or unfairly dismissed on 11 September 2003.  The claim for outstanding annual leave must fall away 
as there is no evidence to support it and in contrast the evidence of Ms Underwood and the letter advising final payment 
[Exhibit R17] do not support the claim.  In particular, there is much in the cross-examination of Mr Neilson which relates to 
other employees and matters peripheral to deciding this application.  The same is true of the submission in closing of Ms 
McPherson in that the material covered was not necessarily all given in evidence and in any event much of it is not relevant to 
a determination of this matter.  This is perhaps understandable given the applicant was self represented and not experienced in 
matters before the Commission. 

37 I mention this also because it is the case that the respondent’s business was a small business run from premises at his 
residential address.  Much of the evidence goes to how the business was run and how Mr Neilson interacted with his 
employees.  Ms McPherson did not approve of how Mr Neilson operated.  This is a generalisation but in my view it is clear 
from the evidence in total and clear from the hearing.  What is also clear is that Ms McPherson is a forceful character who is 
not shy to express her views and did so on many occasions.  Mr Neilson became increasingly unhappy about the challenges 
made to him by Ms McPherson and this escalated toward the latter part of Ms McPherson’s employment.  It is my impression 
that the working relationship started to deteriorate after the departure of Mr Vangass (this is the evidence of Ms Underwood), 
with whom Ms McPherson was friendly with and remains so.  It is also the case that Ms McPherson’s work role changed 
somewhat after Mr Vangass departed.  There is evidence from Ms Underwood about Mr Neilson also changing his approach to 
the business, and becoming a bit more aggressive, after he attended the Brad Sugar conference.  I do not go to the detail of this 
other than it reinforces the view which I formed that Ms McPherson was not happy with how Mr Neilson chose to run his 
business and was not backward in voicing her views. 

38 In turn Mr Neilson became increasingly unhappy about how the business was operating and Ms McPherson’s response to him.  
If there was any doubt about this and whether it was expressed clearly to Ms McPherson then the memorandum of 22 August 
2003 [Exhibit A5] put that beyond doubt.  The memorandum is a very strongly worded complaint to Ms McPherson.  I do not 
recite all relevant parts of the document but Mr Neilson states clearly: 
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“Panto’s future with Oil Safe beyond Jan 2004 is in doubt unless a substantial improvement is made. 
While I accept you have had little direction from me as to achieving the results required, there has also been massive 
resistance from you to any changes. 
Changes are coming and coming quickly.  I am happy to let go any team member that is not 100% committed to doing 
“what ever it takes” to make Panto a profitable and growing business.  There is no room in this company for time wasters 
or non team players or system buckers any longer. 
Panto is my company; my money, my resources and my assets are at risk.  I will operate the business my way and use my 
systems to achieve the result I want. 
I am tired of arguing with you and having to explain time and time again, what I require from you and your role Trish.  
That day has finished.  No more. 
If you have any reservations about continuing with Panto ………stop here don’t read on”    

39 The memorandum of 22 August 2003 can also be seen as different in tone and intent from the memorandum to Ms McPherson 
of 5 June 2003 [Exhibit R1].  The tone of the June document is more positive and encouraging, and does not criticise Ms 
McPherson.  It complains about the approach of Mr Vangass and about the lack of compliance with requirements for 
management reports.  It then sets out various weekly and monthly reporting requirements with which the staff were expected to 
comply.  Ms McPherson considered that these were excessive and complains correctly that Mr Neilson did not meet with staff 
weekly as he had stipulated.  The summary points I would make are that between 5 June and 22 August 2003 Mr Neilson 
wanted to execute some changes, he was not happy with Ms McPherson’s response to this direction, the employment 
relationship worsened considerably, Mr Neilson was concerned about the future of his business and he was not wanting to 
debate his directions with Ms McPherson any further.  It is the unchallenged evidence of Mr Neilson that he later lost the 
nationwide distributorship for Oil Safe products and retained only the Western Australian distributorship. 

40 Mr Neilson makes various specific complaints about Ms McPherson’s performance.  He says that she gave level 2 discount 
pricing to a customer without his authorisation.  The applicant does not deny this occurred.  Mr Neilson complains that the 
decision and profile for the new Collie-based reseller was inadequate.  Ms McPherson disagrees.  Mr Neilson claims that Ms 
McPherson did not contact Shell in Geelong to follow up on sales which should have been achieved by Burra Resources.  Ms 
McPherson does not deny this.  She says that Mr Neilson’s approach was morally and ethically wrong.  Mr Neilson also later 
complains that Ms McPherson went against his instructions at the Newdegate show by allowing her partner to attend at the 
stall and drive the hired vehicle.  He says that this was the “end of the road for him’’.  Ms McPherson does not deny this but 
says that the evidence came from a third party source who was not present to give evidence.  She says also that it was sensible 
for safety reasons to have her partner drive the hire car. 

41 Mr Neilson complains that Ms McPherson’s sales figures were not good and that she failed to sell much at the Newdegate 
show.   Ms McPherson challenged Mr Neilson’s sales figures and says that Mr Neilson admitted that she met the targets by 70 
to 80% (Transcript p. 153).  It would appear that Mr Neilson was on the push for greater sales figures and Ms McPherson did 
not respond to his satisfaction.  Mr Neilson also complains that Ms McPherson used company property to send a facsimile to 
her son without approval.  This was against company policy [Exhibit R16].  Ms McPherson does not deny that she did this, she 
simply denies that she knew it was a breach or was the only employee to use company facilities for personal reasons.  Ms 
Underwood’s evidence supports this to a degree.  

42 I have referred to Ms Underwood’s evidence at intervals because she was a good witness and her evidence can be accepted.  It 
can throw light on the conflict between Ms McPherson and Mr Neilson.  In assessing the remainder of the evidence I have 
relied on the exhibited documents to ascertain the validity of the evidence given by Ms McPherson and Mr Neilson.  On a total 
reading of the evidence it is the case, in my view, that Mr Neilson’s evidence is more reliable than Ms McPherson’s.  He was 
not prepared to simply address himself to some of the questions in cross-examination.  But that was at least in part because the 
cross-examination became irrelevant, confusing and combative at times.  Ms McPherson’s evidence is diminished in my view 
by some of the claims she makes against Mr Neilson.  I am not talking about his management style or his demand for 
management reports.  However, she claims annual leave which she was paid.  This is perhaps just an error.  She claims that her 
job was advertised.  This on the evidence is simply wrong and she knew it to be.  Most importantly, she seems to blame Mr 
Nielson for some of the clear directions he gave for her to do or not to do things.  These are directions he was lawfully entitled 
to give as an employer and there was nothing unreasonable about them.  I refer specifically to the following, but I am confident 
that it shows a general approach by Ms McPherson to her being “right” when in fact in an employment context she was not and 
was not fulfilling her contract.  She was not to give unauthorised discounts; she was not to allow her partner to attend at the 
Newdegate stall or drive the hire car; she was to contact Shell.  This last matter could have cost the respondent considerably 
and Mr Killian complained to Mr Nielson about it.  I would add that it would appear that Ms McPherson’s sales achievements 
were below what was required and that she did not take seriously enough the task of lifting her sales record.  I say that it would 
appear so as Mr Neilson admits that her sales were at about 70 to 80% but he was not happy with that.  I found the evidence 
about the actual sales target which applied to be more confusing, both in terms of the actual figures and how realistic they in 
fact were.  Irrespective, the second point is not a complaint made by Ms McPherson and it was made clear to her that he 
expected more sole dedication to this task and he did not get that.  Ms Underwood’s evidence in part supports the lack of 
attention by Ms McPherson to her duties (Transcript p.112).   

43 I need to balance the above against a quick succession of warnings which Ms McPherson received.  I give no weight to the 
warning in relation to the facsimile from Ms McPherson to her son.  In my mind Mr Neilson had already decided to terminate 
Ms McPherson’s services by that time.  I consider it more likely that her disregard of his instructions in relation to the 
Newdegate show had settled his mind on that course of action.  I consider it also likely that Ms McPherson knew she was to be 
dismissed.  She sought advice from “Industrial Relations”, which would appear to be Wageline.  I need to consider also the 
final discussion which clearly became a shouting match.  I do not put particular weight on that.  It would appear that both 
participants were actively engaged in the fight and it only goes to underline the point of deterioration which had been reached 
in the employment relationship.  

44 The test to be applied is that expressed in Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of 
Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385 of a fair go all round.  In that decision Kennedy J at 
page 387 states:  

“Nevertheless, it has long been acknowledged that the power to order reinstatement is one to be exercised only where the 
employer’s action is harsh or unjust in relation to that employee.  No doubt it could, in such a case, be said that the 
employer was not simply exercising his managerial prerogative. The following principle, stated in In re Barrett and 
Women’s Hospital, Crown Street (1947) A.R. 565, at pp. 566-567 was cited with approval by Walsh J. in North West 
County Council v. Dunn (1971) 126 C.L.R. 247 at p. 262: 
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It is not the province of the Commission, in the exercise of the jurisdiction conferred on it by the Industrial 
Arbitration Act, to take over the functions of the employer in relation to the selection and retention of employees, 
and it will intervene only when its intervention is necessary to protect an employee against an unjust or unfair 
exercise of the employer’s right of dismissal, a right which is as fundamental in the relationship of employer and 
employee as is the right of an employee to leave his employment. 

As Walsh J. went on to stress at p. 263, it is not a question as to the parties’ respective legal right, but a question as to 
whether the legal right of the employer has been exercised so harshly or oppressively against the employee as to amount 
to an abuse of that right. He accepted, citing McKeon J. in Western Suburbs District Ambulance Committee v. Tipping 
(1957) A.R. 273, at p. 280, that a proper test is to ask the question: “Has there been or has there not been oppression, 
injustice or unfair dealing on the part of the employer towards the employee?” 

45 In all the circumstances I consider that Ms McPherson’s employment was bound to end due to her lack of acceptance of the 
lawful instructions given to her by the respondent.  Ms McPherson in my mind had come to a not dissimilar conclusion in 
effect as she was on the look out for another job.  I do not then find that her dismissal was harsh, oppressive or unfair and I 
would therefore order that her application be dismissed. 
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Reasons for Decision 
1 Ms Miller-Smith had been employed by Richardson Pacific Ltd (RPL) since 1988.  Ms Miller-Smith had commenced as a 

sales clerk and rose through the ranks to become the WA State Manager on 14 November 1998.  The Locker Group Pty Ltd 
purchased the shares of RPL on 7 May 2003 and management control of RPL passed to the Locker Group from 1 April 2003.  
Ms Miller-Smith remained an employee of RPL until her dismissal by reason of redundancy on 30 May 2003.  The two claims 
referred to the Commission by Ms Miller-Smith are: 

(1) That she has not been allowed by RPL a benefit of a severance payment of 3.5 weeks’ pay for each year of 
service to which she was entitled under her contract of employment.   

(2) That her dismissal was unfair because of the process which was followed. 
2 I turn to deal with the first of these claims.   

Contractual entitlement 
3 Ms Miller-Smith’s claim is brought to the Commission pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 which 

allows an employee to bring a claim to the Commission that the employee is entitled to a benefit under the contract of 
employment which has not been allowed by the employer.  Ms Miller-Smith’s task therefore is to prove on the balance of 
probabilities that she had an entitlement to payment of 3.5 weeks’ pay for each completed year of service.   

4 From the evidence before me I find as follows.  When Ms Miller-Smith was first employed in 1988 she was not given a letter 
setting out any terms of employment.  She was given a letter two years later when she was appointed Sales Representative - 
Perforated Metal Division Queensland (exhibit D - attachment 1) however the letter does not contain terms of employment 
other than salary and motor vehicle use. 

5 When she was offered promotion on 18 January 1994 to the WA Sales Manager position the letter of offer (attachment 2 to 
exhibit D) set out the following conditions:  hours of work, salary, company vehicle, duties and responsibilities and notice of 
termination; it also stated: “All other conditions of employment remain unchanged.”  The Position Description dated 29 March 
2000 (exhibit 1) upon her promotion to the position of WA State Manager does not set out conditions of employment.  The 
evidence was that there are no other documents containing Ms Miller-Smith’s terms of employment.   

6 When Ms Miller-Smith presented her own evidence she did not refer to any verbal representation made to her by RPL that she 
would be entitled to 3.5 weeks’ pay per year of service upon being made redundant.  In answer to a question in cross-
examination she did say that in numerous personal discussions with two previous general managers, before and after her 
dismissal, they told her that she did have that entitlement.  If this was so then that evidence would establish the very express 
term upon which she relied.   

7 However, Ms Miller-Smith did not call either of those two persons to give evidence and her evidence on this point was hearsay 
if it was given to establish the truth of the statements she states were made to her.  Although the Commission is not bound by 
the rules of evidence the Commission will usually give less weight to hearsay evidence particularly on such a central point in 
issue.  Mr Jones very properly objected to that evidence being given weight.  As that evidence was not part of Ms Miller-
Smith’s own evidence and arose only out of cross-examination, and given that she stated that she relies upon the term being 
implied and not express, little weight can be given to her evidence of these discussions. 

8 Therefore, I find that the entitlement she claims was not an express term of Ms Miller-Smith’s contract of employment.   
9 Ms Miller-Smith therefore will need to show that it was an implied term of her contract of employment.  The evidence of Ms 

Miller-Smith was that the entitlement arose out of the practice of RPL of paying its employees the same redundancy payment 
as contained in the enterprise bargaining agreements (EBA) negotiated for the production workforce in the factory at 
Braybrook in Victoria.  It is agreed between the parties to this matter that at the time Ms Miller-Smith was made redundant the 
relevant EBA (the Richardson Pacific Ltd Redundancy Agreement 1997, 17 November 1997 Print P6422) contains a 
redundancy entitlement of 3.5 weeks’ pay for each complete year of service with pro-rata for uncompleted years.    

10 Ms Miller-Smith’s evidence was that to her knowledge the redundancy payment from the EBA was always paid when RPL 
made any of its employees redundant throughout Australia.  Her evidence was that she was aware of this practice; it was 
something generally understood between the various management employees.  Ms Miller-Smith’s evidence was that RPL was 
a very “family orientated company” and senior staff spoke together frequently.  It was not unusual to discuss a variety of 
things.  Ms Miller-Smith indicated she might even be able to remember various birthdays of the employees because the 
relationship was so cordial.   

11 She had been told by Lesley Gillespie, a senior payroll employee that if she was made redundant she would be paid equivalent 
to what was in the EBA at the time.  (Ms Gillespie was not called to give evidence and this evidence must also be given little 
weight.)  She had spoken to Ms Sharyn Grima, the payroll and accounts clerk for the RPL employees who told her that 
employees made redundant were paid a severance payment equivalent to the EBA.   

12 Therefore, when she was made redundant and paid only two weeks’ pay per year of service she stated at the time that the 
payment was incorrect and later followed it up in writing.   

13 When cross-examined Ms Miller-Smith conceded that the benefit she claimed was not mentioned in the employee handbook 
she had distributed to staff.  She denied the suggestion that the severance payments made to others were made only from time-
to-time.  She maintained her evidence that the payments made to others had been made to every person she knew who had 
been made redundant: it was a policy or an unwritten practice.  She agreed that any payments made outside a contract of 
employment would be made ex gratia but she maintained that they would be taxed accordingly and, in this case, the payments 
made to others had been made according to an implied term of their contracts.  She had been aware of some of the payments 
made to others at the time she referred the claim to the Commission because she had spoken to those who had received them 
herself. 

14 Ms Miller-Smith called Ms Grima to give evidence.  Ms Grima gave her evidence by statutory declaration and was cross-
examined by video-link.  She is based in Victoria and has been the payroll accounts clerk for 16 years.  Her evidence was that 
she calculates pays for both weekly and monthly staff and has assisted and calculated termination payment for employees 
made redundant.  To the best of her knowledge any person in RPL regardless of their position or branch was paid at the 
equivalent of the existing EBA at the time of their redundancy. 

15 When cross-examined Ms Grima stated that she was unaware of any written policy regarding redundancy from RPL on any 
noticeboard.  She was unaware of any written policy for non-production staff in relation to their redundancy entitlements.  
However, employees made redundant did not receive any different treatment in relation to a redundancy entitlement even if 
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there was no written policy.  She stated that “this was our understanding”.  Indeed, it was only subsequently that Ms Grima 
became aware that the EBA applied only to the production employees in the factory at Braybrook.  Ms Grima did not have a 
decision making role, rather this was held by Ms Lesley Gillespie.  Ms Gillespie left the employment of RPL in July 2002.   

16 Ms Miller-Smith called evidence from Mr Mangelsdorf, a previous State Manager from Queensland.  He gave his evidence by 
statutory declaration and was cross-examined via telephone link (after the failure of the planned video-link).  Mr Mangelsdorf 
confirmed his understanding that the redundancy entitlement would be 3.5 weeks for each year of service.  His understanding 
is that this had been the case for at least the last 7 to 8 years that he was personally aware of.  He confirmed that there is no 
production factory in Queensland.  

17 Ms Miller-Smith tendered a statutory declaration from Mr Nami who is a product manager from NSW.  He was not made 
available for cross-examination and although, over the objection of Mr Jones, his statement was admitted into evidence, little if 
any weight can be given to its contents.  

18 The opposition to Ms Miller-Smith’s claim arises as follows.  On 1 April 2003 management control of RPL was moved to the 
Locker Group Pty Ltd following the latter’s acquisition of the RPL shares.  Therefore, RPL is part of the Locker Group and the 
redundancy of Ms Miller-Smith occurred as a consequence of Locker Group’s acquisition of RPL. 

19 The evidence on behalf of Locker Group is that as part of its acquisition of RPL a due diligence process was undertaken by 
Lemvest Ltd.  Relevantly, Locker Group was informed that there were no agreements in place in RPL prescribing a 
redundancy payment other than for the registered agreement in relation to the Braybrook factory already referred to in these 
reasons.  The Locker Group’s own redundancy policy prescribed two weeks’ pay for each year of service.  Locker Group 
considered this policy to be fair and reasonable and although it has become party to an industrial agreement which covers the 
Braybrook factory and which prescribes 3.5 weeks’ pay for each year of service (Locker Group Pty Ltd (Braybrook) Certified 
Agreement 2003, 1 December 2003, PR 941263) it does not consider there is any obligation on it to pay anything greater by 
way of a redundancy payment to non-production staff than its own policy prescribes.   

20 Indeed, the evidence before the Commission is that it was not until Ms Miller-Smith queried, and then challenged, the 
redundancy payment made to her that the company itself, through its own payroll/personnel manager Ms Heather Shears, 
investigated the past redundancy payments actually made by RPL. 

21 Those payments (as revealed in attachments 11 and 12 to Ms Shears’ affidavit [exhibit D]) show that between February 1991 
and June 2003 a number of employees who were non-production staff, and including a general and a branch manager, received 
redundancy payments.  From 1991 they were calculated on the basis of two weeks’ per year of service; from July 1993 at three 
weeks; and from March 1997 on the basis of 3.5 weeks’ per year of service.   

22 The respondents’ evidence was given by way of affidavits from Mr Anthony Webber, Managing Director; Mr Keith Archibald, 
Victorian State Manager; Mr Edmund Sill, Finance Director and Ms Heather Shears, Payroll/Personnel Officer, all from the 
Locker Group.  All were cross-examined via video-link. 

23 The evidence of Mr Webber, Managing Director of Locker Group was that the Group consists of a number structures 
throughout Australia and New Zealand that specialise in the manufacture of metal products including perforated metals, woven 
and wedge wire, vibratory conveyors, feeders and screeners.  RPL continues to operate in its own name, employs its own 
workforce and as at 30 May 2003 was Ms Miller-Smith’s employer.   

24 Upon acquiring RPL the Board of the Group then took decisions to integrate the operations of RPL within those of the Group.  
Ms Miller-Smith’s redundancy payments were based upon the Locker Group’s own standards because it was aware through the 
due diligence process that RPL did not have a redundancy policy.  RPL had disclosed that its production staff at the Braybrook 
factory in Victoria were bound by an EBA but this was binding only on the production staff and had no effect on the 
employment entitlements of non-production staff.  No other policies or practices were brought to the Locker Group’s attention 
at that time in or about November 2002.   

25 Accordingly, the Locker Group made an executive decision to instruct the Group’s payroll staff that in the event of any 
redundancies occurring after 1 April 2003, the Group’s standard redundancy scheme was to be applied across the board.  It was 
not until much after the commencement of Ms Miller-Smith’s application in this Commission and after the matters she raised 
in conference proceedings that the Locker Group had cause to check RPL’s past practices in respect of redundancy payments.  
In the evidence of Mr Webber, the payments that were then discovered were seen as being ex gratia.   

26 Mr Webber’s evidence in relation to the outcome of the due diligence process was supported by the evidence of Mr Sill the 
Finance Director of Locker Group.  The information it later acquired as a result of Ms Miller-Smith’s application in this 
Commission did not cause any change to the executive decision taken in about November 2002 to apply the Locker Group’s 
redundancy policy to all staff made redundant after it gained management control of RPL.  

27 Ms Shears gave evidence and produced the RPL information which had been provided to her by Ms Grima.  Of that 
information the evidence in attachments 11 and 12 to Ms Shears’ affidavit (exhibit D) has already been referred to. 

Conclusion 
28 The general rule is that courts do not impose contractual terms on parties.  The manner in which the issue is to be approached 

has been discussed on a number of occasions in past cases.  Most recently this Commission was asked by a dismissed 
employee to imply into his contract of employment a term that he would be paid a redundancy payment when he was made 
redundant.  The Commission did so but when that decision was appealed to the Industrial Appeal Court the Presiding Judge, 
Anderson J stated that the proposition that there is to be implied into every contract of service as a matter of law a term that the 
employee will be paid an amount called ‘redundancy payment’ should he become redundant was a proposition “which is most 
unlikely to be accepted” (Peter Dellys v. Elderslie Finance Corporation Ltd (2002) 82 WAIG 1193 at paragraph [15]).  The 
other two judges agreed  

29 The Industrial Appeal Court in that case held that the five requirements for a term to be implied into a contract which had been 
stated in BP Refinery (Westernport) Pty Ltd v. Shire of Hastings (1977) 180 CLR 266 at 283, which have been applied at the 
highest level in Australia, were applicable to the matter before it.  A decision of the Industrial Appeal Court is binding on this 
Commission in all cases where it cannot be distinguished on its facts. 

30 The authorities suggest that there are two approaches to implying terms in contracts of employment.  The first is the approach 
of the Industrial Appeal Court in Dellys.  The second is the approach adopted by the High Court in the decision of Byrne v. 
Australian Airlines Ltd (1995) 185 CLR 410 per Brennan CJ, Dawson and Toohey JJ at 422.  In Byrne the High Court was 
considering a contract of employment which was partly oral and partly written.  Their Honours stated that the rigid approach 
which had been set down in BP Refinery (Westernport) Pty Ltd v. Shire of Hastings (cited above) is to be applied when there is 
a formal contract complete on its face.   
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31 Mr Jones, who appeared for both RPL and the Locker Group, submitted that Ms Miller-Smith’s contract was indeed complete 
upon its face because the terms set out in the letter to Ms Miller-Smith when she was appointed WA Sales Manager 
(attachment 2 to exhibit D dated 18 January 1994), and which were continued when she was made WA State Manager, was the 
contract of employment together with terms in the Minimum Conditions of Employment Act 1993 (WA) which are, by that Act, 
implied into it.  Taken together, the terms of the letter and that Act provide a contract complete upon its face.  Therefore the 
tests in BP Refinery are to be applied and the authority in Dellys is applicable to this case. 

32 Despite the persuasive argument supporting this submission I am quite persuaded that what was referred to by their Honours in 
Byrne was a formal contract complete upon its face; a formal contract is a document formally executed between the parties to 
it.  There is no such formal contract in this case.  I find that the contract of employment between Ms Miller-Smith and RPL 
was not a formal contract.  There was no document in evidence signed by both parties.  Ms Miller-Smith’s contract of 
employment consisted of the adoption of some terms set out in the letter of offer to her, and signed by her, as modified by the 
offer of the WA State Manager position.  It was neither formal nor complete upon its terms.  The terms implied by statute are 
minimum terms and I do not see that they can be taken to make a contract of employment a formal contract complete upon its 
face.     

33 I therefore find that the facts of this case distinguish it from the decision in Dellys.  This is not a case where Ms Miller-Smith is 
claiming that she is entitled to a redundancy payment upon redundancy because such a term is to be implied into every contract 
of employment as a matter of law.  Rather, Ms Miller-Smith claims that it was an implied term of her contract of employment 
due only to the circumstances of her case.  Naturally, each case turns upon its own circumstances.   

34 Where there is a contract that was partly oral and partly written the actual terms of the contract must first be inferred before 
any question of implication arises (Byrne cited above).  That is to say, it is necessary to arrive at some conclusion as to the 
actual intention of the parties before considering any presumed or imputed intention.  I find that is the correct test to be applied 
in this case. 

35 In this case, it is appropriate to repeat that at the time Ms Miller-Smith was dismissed the parties to the contract of employment 
were herself and RPL.  On the evidence before the Commission the terms of the contract of employment between Ms Miller-
Smith and RPL were silent in relation to payments to be made upon redundancy; there was no “actual intention” in relation to a 
redundancy payment upon redundancy because it was never discussed between Ms Miller-Smith and her employer. 

36 The issue of implication then arises.  Their Honours in Byrne set out the general principle that a court should apply a term into 
a contract if, but only if, it can be seen that the implication of the particular term is necessary for the reasonable or effective 
operation of a contract of that nature in the circumstances of the case.  It is not suggested that the implication of a term entitling 
Ms Miller-Smith to a redundancy payment of 3.5 weeks’ pay for each completed year of service was necessary for the 
reasonable or effective operation of her employment contract if she was to be made redundant and the decision in Dellys is 
authority for the proposition that it is not so necessary. 

37 However, their Honours also state that the general principle is subject to the qualification that a term may be implied in a 
contract by established mercantile usage or professional practice or by a past course of dealing between the parties.  From the 
evidence that since 1991 RPL had a practice of paying all of its non-production staff, including persons of the same level of 
employment as Ms Miller-Smith (i.e. State Managers), the same redundancy payment as was to be paid to the factory 
employees at Braybrook, there comes the irresistible conclusion that there was a “professional practice” within the RPL or a 
“past course of dealing” between RPL and its employees to that effect.  That is so even if the payments were not made 
pursuant to a legal entitlement and might fairly be labelled “ex gratia”.  In fact a number of the termination advice letters in 
evidence refer to the total termination payments as “entitlements” which suggests the redundancy payments made were 
considered by RPL to be entitlements.  It was a practice which regularly and consistently occurred.  On that evidence, it is open 
in law to imply a term in Ms Miller-Smith’s contract of employment that if she was made redundant she would be entitled to a 
redundancy payment at the same rate as prescribed for production staff at Braybrook under the EBA. 

38 It may also be said that RPL’s practice constituted a custom or usage that would justify the implication of that term into Ms 
Miller-Smith’s contract of employment.  This requires evidence of its acceptance such that it is “reasonable to assume” that the 
parties contracted on the basis of the custom, and that it is therefore reasonable to import such a term into the contract (Byrne v. 
Australian Airlines Ltd cited above at 423).  Here, the evidence of Ms Miller-Smith and the evidence of Ms Grima, is evidence 
of its acceptance.  Both had knowledge of that practice.  The evidence that the redundancy payments claimed have been paid to 
all non-production employees throughout Australia upon their redundancies (not including Mr Buckley and Mr Capper whose 
employment contracts contained specific provisions covering the situation) and the knowledge of that practice as evidenced by 
Ms Miller-Smith herself, Ms Grima, and to an extent corroborated by Mr Mangelsdorf, leads to the conclusion that it is 
“reasonable to assume” the parties contracted on that basis.   

39 The only evidence of RPL’s practice of paying redundancy payments to any of its employees who were made redundant is the 
evidence of Ms Miller-Smith and Ms Grima, together with the evidence of Mr Mangelsdorf.  Their evidence is corroborated by 
the documentary evidence attached to Ms Shears’ affidavit.  There is no direct evidence to the contrary other than the evidence 
of the outcome of the due diligence process.  No senior management employee of RPL gave direct evidence of the RPL 
practice which is contrary to the evidence of Ms Miller-Smith of that practice.  I accept the evidence of Ms Miller-Smith.  Her 
evidence in the context of the evidence overall allows the conclusion to be reached that if the entitlement claimed by Ms 
Miller-Smith had been raised with her and RPL prior to her redundancy and prior to the Locker Group assuming management 
control, they would both have regarded the entitlement claimed as “so obvious that it goes without saying” (as that term is used 
in Hospital Products Ltd v. United States Surgical Corporation (1984) 156 CLR 41 per Deane J at 121. 

40 The Commission therefore finds that it was a term implied into Ms Miller-Smith’s contract of employment that if she was 
made redundant she would be paid a redundancy payment at the rate of the redundancy payments specified in the EBA for 
production staff.  This is a “benefit” under her contact of employment for the purposes of s.29(1)(b)(ii) of the Act.   

41 The redundancy payment made to Ms Miller-Smith by the Locker Group was two weeks’ pay for each completed week of 
service.  Her entitlement was to be paid 3.5 weeks’ pay for each completed week of service with pro-rata for uncompleted 
years of service.  Ms Miller-Smith has therefore established that she is entitled to a benefit under her contract of employment 
which has not been paid to her.  She now seeks an order obliging RPL to pay the difference between what she has received and 
her entitlement.   

42 Much of the Locker Group’s resistance to the claim arises from its evidence that the claimed entitlement was not revealed by 
the due diligence process.  In this regard the Commission accepts the clear evidence of Mr Webber and Mr Sill.  The Locker 
Group was unaware of the practice.  On the evidence before the Commission the Locker Group did not itself undertake the due 
diligence process; this was done by a different company.  As a result, the Locker Group did not directly question the RPL 
management regarding any practice.  The question was not asked of RPL until Ms Miller-Smith brought these proceedings.   
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43 While that leads to the conclusion that Locker Group had acted reasonably on the information then before it in adopting a 
position that recognised there was no written policy prescribing redundancy payments to non-production RPL staff at the EBA 
level, and that the Locker Group’s own redundancy policy of two weeks’ pay for each year of service is seen by it as “fair and 
reasonable” and “in excess of minimum statutory entitlements”, this cannot deny the fact of the RPL practice which has now 
come to light.  A practice may have existed even if Locker Group’s management was unaware of that practice.  At the time 
Locker Group dismissed Ms Miller-Smith she was still the employee of RPL and Locker Group had only very recently 
assumed management of it. 

44 Thus Locker Group is now liable for a payment of which it had been unaware at the time it acquired RPL.  Correspondingly, 
for the reasons given above, Ms Miller-Smith was entitled to a redundancy payment based upon 3.5 weeks’ pay for each year 
of service with pro-rata for uncompleted years of service.  There is nothing in the evidence to warrant a finding that the order 
sought should not now be made and a minute of the order to issue is attached to these Reasons for Decision.    
Claim of unfair dismissal 

45 Ms Miller-Smith’s claim was clarified by her in her evidence.  Her claim is based not upon who was the best person for the job 
but rather that she was dismissed without having been given an interview; it was a snap judgment on the part of the Locker 
Group Pty Ltd.   

46 Her evidence was that on 10 April 2004 Mr Webber had arrived in WA.  Ms Miller-Smith gave him a breakdown of RPL’s 
operation and then took him to the premises of a significant client.  After the meeting with the client they then drove back to 
RPL’s premises and Mr Webber then left.  There had been no closed-door discussion nor any interview with her.   

47 She had received a Notice to all Employees dated 19 May 2003 (attachment 1 to Mr Webber’s affidavit, Exhibit A) that 
notified of the purchase of RPL and advised that a review was to take place that “will result in job losses”.  Ms Miller-Smith’s 
evidence was that she was aware that in the Eastern States there were interviews and that people had been flown from South 
Australia for that purpose however she was not invited over to the Eastern States.  It led Ms Miller-Smith to have the 
assumption that she would keep her job.  Indeed, in a meeting she had with the then State Manager of the Locker Group in 
WA, Mr Marijanich, he showed her where her own office would be after the Locker Group assumed control. 

48 On 30 May 2003 Mr Webber and Mr Archibald flew to Perth and advised Ms Miller-Smith that her position had been made 
redundant.  The minutes of the meeting taken by Mr Archibald were produced to the Commission as was the letter of 
termination (attachments to exhibit A).  Ms Miller-Smith acknowledged that in that meeting she did advise that she was 
expecting to be put off.  However, in her evidence, she clarified this comment as being a reference to an expectation which 
arose on the day of her retrenchment once that she knew Mr Webber was coming over to see her at the end of the month on a 
Friday afternoon.  She was paid five weeks’ pay in lieu of notice, other entitlements, and two weeks’ pay for each completed 
year of service.  She was obliged to leave work that day however she was allowed to retain the use of the company vehicle and 
the fuel card until such time as she had secured another position provided it was no later than three months from the day her 
employment terminated.  In addition, an outplacement programme was supplied.   

49 Ms Miller-Smith’s evidence was that the dismissal occurred in a very civilised manner and she tried to be gracious about the 
circumstances.  Nevertheless, she felt that the dismissal had been handled badly because there was no offer of an alternate 
position, no discussion and no questions about her background.  Ms Miller-Smith’s evidence regarding her background 
included that she also sold 19 inch racking systems and expanded metal products.  Ms Miller-Smith gave other details of her 
background in her evidence; it included woven wire and screenex products bought and re-sold.   

50 When cross-examined, Ms Miller-Smith did not dispute Mr Webber would have had a preference for Mr Marijanich, the then 
existing WA Manager for the Locker Group.  Mr Webber would have preferred the known to the unknown.  Ms Miller-Smith 
accepted, with some reluctance, that one of them had to go.  Nevertheless, she had been shocked to have been made redundant.  
She suggested that Mr Webber could have offered her a job as manager of the perforated metal section or continued to have 
employed her for a period of up to six months in order to hand over the RPL business.  She acknowledged however that she 
had brought no evidence to the Commission that if her employment had not terminated on 30 May 2003 her employment is 
likely to have continued.   

51 Mr Webber’s evidence was that he made the decision that when the RPL operations were integrated with those of the Locker 
Group it would be in the Locker Group’s best interests to appoint Mr Marijanich as the WA Manager of the combined 
operations because he was a high sales achiever and a successful manager.  When Ms Miller-Smith was dismissed, in 
Mr Webber’s view it came as no surprise to Ms Miller-Smith for she expressed the view that she expected that she would be 
dismissed.   

52 Mr Webber confirmed when cross-examined that there had not been a formal interview with Ms Miller-Smith.  However, his 
evidence was that he spent “a fair bit of time” with Ms Miller-Smith during the visit and was able to make an assessment of 
her.  That had been one of the purposes of the visit.  Upon re-examination, he clarified that from his point of view the Locker 
Group had an operation in WA with a competent manager, the decision to consolidate would require a degree of administrative 
and sales expertise for the entire combined operation and Ms Miller-Smith had that expertise only in relation to perforated 
plate sales and would require further skills for the management of the whole group.   

53 The Commission turns to consider Ms Miller-Smith’s claim that the dismissal which occurred was unfair.  An unfair dismissal 
is one where the right of the employer to dismiss the employee has been exercised so harshly or oppressively towards her as to 
amount to an abuse of that right.  In assessing whether a dismissal is unfair the Commission will take into account all of the 
circumstances.  The circumstances include the evidence of Mr Webber that he made an assessment which included his 
knowledge of Mr Marijanich.  While there was no formal interview, the Commission accepts his evidence that he was in a 
position to make an assessment of Ms Miller-Smith during his visit. 

54 The issue which arises from Ms Miller-Smith’s claim is whether or not, had there been a formal interview and an opportunity 
by Ms Miller-Smith to explain why her background may be of interest to the Locker Group, there could have been a different 
result.   

55 Section 41 of the Minimum Conditions of Employment Act 1993 (WA) obliged RPL (who was at that time her employer) as 
soon the decision was made to dismiss Ms Miller-Smith to inform her and to discuss with her the likely effects of the 
redundancy decision upon her own employment and to discuss with her measures that may be available to minimise or reduce 
those effects.  While Mr Webber informed her of the decision taken to make her position redundant he also dismissed her on 
that same day.  There was not, according to the minutes of that meeting, any discussion about the likely effects of the 
redundancy on her or measures that may be taken by her or RPL to avoid or minimize the effects of the redundancy.  
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56 The issue however is whether or not had there been the discussion there could have been any different result for Ms Miller-
Smith.  That question is only able to be answered on the evidence.  Although Ms Miller-Smith’s evidence suggested that RPL 
might have kept her on for a period of time, there is nothing to suggest that this could have been more than an expression of 
opinion on her part.  There is no suggestion from the evidence of Mr Webber that this could have been possible.  There is no 
evidence, as such, of any alternate position which may have been available to Ms Miller-Smith had that discussion occurred.  
The conclusion reached therefore is that had the discussions required occurred, it is unlikely there could have been a different 
outcome: Ms Miller-Smith’s employment would still have terminated.   

57 That is not to say the dismissal could not have been better handled by the Locker Group.  Demonstrably, there should have 
been the discussion as required by Western Australian legislation.  Further, the Locker Group dismissed Ms Miller-Smith in 
breach of her contract of employment.  Her contract of employment provided that she be given one month’s notice (the letter 
of 18 January 1994 already referred to: attachment 2 to exhibit D).  Ms Miller-Smith was not given one month’s notice, she 
was given payment in lieu of that notice.  That is not provided for in her contract.   

58 In the circumstances of Ms Miller-Smith’s 14 years’ of continuous service with RPL for her to have been dismissed with 
immediate effect that day in breach of her contract of employment and in circumstances where she had already been shown her 
future office in the combined group by the then WA Manager of the Locker Group, Ms Miller-Smith’s upset at the manner of 
her dismissal is quite understandable.  It must be acknowledged also that the Locker Group did pay two weeks’ pay for each 
year of service and also allowed her to retain the use of the company vehicle and fuel card.   

59 The facts include that the incorporation of RPL into the Locker Group and the fact that there were then two WA State 
Managers in this State justified the Locker Group in making Ms Miller-Smith’s position redundant.  It was also entirely open 
to Mr Webber, as General Manager of the Locker Group to make the assessment which he did.   

60 Whether or not Ms Miller-Smith’s dismissal by reason of her redundancy was unfair for the purposes of the Industrial 
Relations Act 1979 involves a balancing of these facts.  Ms Miller-Smith bears the onus of proving that her dismissal was 
unfair for the reasons she claims.  Her evidence has not been persuasive that any different outcome could have occurred and 
her claim that the dismissal was unfair by reason of the procedure followed by the Locker Group has not been made out.  The 
claim of unfair dismissal will itself be dismissed. 
The two applications 

61 At the conclusion of the proceedings the Commission itself raised with the parties an issue about which no submissions had 
been made.  This issue is that there are two applications before the Commission: one against RPL; and one against Locker 
Group. 

62 The claims referred to the Commission may only be made against the entity that was Ms Miller-Smith’s employer.  That was 
RPL.  The orders to issue will therefore issue against RPL. 

63 However, the letter of dismissal and final payments made were from the Locker Group: exhibit A, attachment 3) and RPL has 
been absorbed into the Locker Group’s business operations.  The Commission will allow Ms Miller-Smith and the Locker 
Group to further address the Commission at the Speaking to the Minutes regarding the appropriate order to issue in relation to 
application 979 of 2003. 

64 The minute of the order to issue in application 980 of 2003 now issues. 
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Result Application dismissed. 
Representation 
Applicant Ms D.A. Miller-Smith 
Respondent Mr D. Jones (as agent) 
 
 

Order 
HAVING HEARD Ms D.A. Miller-Smith on her own behalf as the applicant and Mr D. Jones (as agent) on behalf of the 
respondents, the Commission, pursuant to powers conferred on it under the Industrial Relations Act 1979 hereby orders – 

THAT the application be dismissed. 
(Sgd.)  A R BEECH, 

[L.S.] Senior Commissioner. 
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Result Application granted in part. 
Representation 
Applicant Ms D.A. Miller-Smith 
Respondent Mr D. Jones (as agent) 
 
 

Order 
HAVING HEARD Ms D.A. Miller-Smith on her own behalf as the applicant and Mr D. Jones (as agent) on behalf of the 
respondents, the Commission, pursuant to powers conferred on it under the Industrial Relations Act 1979 hereby - 

(1) DECLARES that Deborah Anne Miller-Smith was entitled under her contract of employment to a redundancy 
payment based upon 3.5 weeks’ pay for each year of service with pro-rata for uncompleted years of service. 

(2) ORDERS that Richardson Pacific Limited forthwith pay to Deborah Anne Miller-Smith the difference between 
the severance payment actually paid to her upon her dismissal on 30 May 2003 and her entitlement in (1) 
hereof. 

(3) THAT the claim of unfair dismissal is hereby dismissed. 
(Sgd.)  A R BEECH, 

[L.S.] Senior Commissioner. 
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Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Whether applicant a casual 

employee – Principles applied – Lack of procedural fairness – Applicant harshly, oppressively and 
unfairly dismissed – Application upheld – Compensation ordered – Industrial Relations Act 1979 
(WA) s 29(1)(b)(i) 

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of 
reinstatement 

Representation 
Applicant Mr I Mitchell on his own behalf 
Respondent Mr R Denby 
 
 

Reasons for Decision 
1 This is an application by Ian Mitchell (“the applicant”) pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the 

Act”).  The applicant alleges that he was unfairly terminated from his employment with Civil Infrastructure Pty Ltd (“the 
respondent”) on the 24 December 2003.  The respondent argues that the applicant was not unfairly terminated. 

2 At the commencement of the proceedings it became clear that the respondent had been incorrectly named.  Given the parties’ 
consent to naming the correct respondent and the Commission’s powers under s27(1) of the Act and having formed the view 
that it was appropriate in the circumstances to amend the application, I propose to issue an order that Jim Catchpole be deleted 
as the named respondent in this application and be substituted with Civil Infrastructure Pty Ltd. 
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Background 
3 It was not in dispute that the applicant was employed by the respondent between 19 November 2003 and 24 December 2003 

variously as a labourer and fuel truck driver and during this period he worked at Abbey Waters and other sites.  The applicant 
was paid a casual rate of $17.00 per hour.  Whilst working on the fuel truck the applicant worked approximately 64 hours per 
week and when labouring on site approximately 45 hours per week.  The applicant’s terms and conditions of employment were 
those of the federal Western Australian Civil Contracting Award 1998 (“the Award”). 

Applicant’s evidence 
4 The applicant gave evidence that he obtained employment with the respondent through PVS Workfind which provides 

employment services to employers.  The applicant understood the position to be on a permanent casual basis and he was told 
that the respondent would need him for some time as it had subdivision contracts to be undertaken over six stages and the 
applicant understood from this information that he would have at least twelve months work with the respondent.  The applicant 
regularly worked from Monday through to Saturday and worked at least eight hours per day. 

5 When the applicant started employment on 19 November 2003 he undertook de-watering duties which involved laying PVC 
pipes in trenches and he later drove the fuel truck before returning to site duties. 

6 The applicant stated that he worked as normal until 23 December 2003.  On the morning of 24 December 2003 at 6.00am he 
was waiting at home to be picked up by one of the respondent’s employees but no one arrived to pick him up.  The applicant 
waited until 8.30am and he then rang his supervisor Mr Darren Farmer who informed him that the respondent did not require 
the applicant’s services any more.  The applicant asked ‘What do you effing mean by that?’ and Mr Farmer’s response was 
‘Listen to you now’ (transcript page 8). 

7 The applicant gave evidence that whilst he was employed by the respondent no issues were raised with him about his 
performance or behaviour.   

8 The respondent paid the applicant up to and including 23 December 2003 and he was not given any payment in lieu of notice.  
The applicant has been unable to obtain alternative employment subsequent to his termination due to family commitments as 
his baby has been unwell and had to be taken to Melbourne for an operation and as his partner has undergone two operations 
he has had to also look after his other two children.  The applicant has been receiving Centrelink payments and has undertaken 
work for the dole activities on Monday and Tuesday of each week. 

9 It was put to the applicant under cross-examination that he was a casual employee employed on a temporary basis until de-
watering duties were completed.  The applicant was adamant that his position was a full time casual position and that work at a 
number of the respondent’s sites was ongoing and the respondent’s owner Mr Catchpole informed him that he would be 
needed to work on all six stages of the subdivision contracts.  The applicant denied that Mr Catchpole spoke to him about his 
behaviour and that as a result he was re-located to work on the fuel truck.  The applicant denied that on 24 December 2003 he 
refused to be picked up by a particular employee.  The applicant maintained that the respondent was aware that he did not have 
a licence to drive the fuel truck.  It was put to the applicant that of the four employees employed at the same time as the 
applicant only one remained employed with the respondent and that this indicated that the work was of a casual nature.  The 
applicant replied that this was not what he was told when offered the position with the respondent. 

Respondent’s evidence 
10 Richard Denby is the respondent’s Contracts Manager and he manages the respondent’s office undertaking administrative and 

financial duties.  Mr Denby stated that Mr Catchpole is the respondent’s owner and construction manager and he spends a 
considerable amount of his time on site. 

11 Mr Denby stated that as the respondent had a substantial amount of de-watering to undertake in November 2003 it sought to 
employ a number of labourers at the time through PVS Workfind. 

12 Mr Denby stated that although he did not have first hand knowledge of the disciplinary issues relevant to the applicant, Mr 
Catchpole informed him that the applicant was experiencing difficulties with other workers and as a result of the applicant’s 
poor behaviour Mr Catchpole allocated him to fuel truck duties as in this role the applicant did not have to work with other 
employees.  Mr Denby stated that notwithstanding this move he understood the applicant’s poor behaviour continued.  Mr 
Denby claimed the applicant was argumentative, he did not listen to instructions and his behaviour was tantamount to 
schoolyard behaviour.  Mr Denby confirmed that by the 23 December 2003 the applicant was moved back to labouring duties.   

13 Mr Denby stated that on 24 December 2003, prior to terminating the applicant, the respondent found out that the applicant did 
not have a car or truck driver’s licence. 

14 Mr Catchpole told Mr Denby that on 24 December 2003 the applicant had refused to be picked up by a particular employee 
and that the applicant had threatened violence against this employee. 

15 Mr Denby confirmed that by the time of the hearing all but one employee who commenced labouring duties at the same time 
as the applicant had since ceased employment with the respondent (Exhibit R2). 

16 Mr Denby stated that even if the applicant was not a casual employee and was employed on a permanent basis the respondent 
would have terminated him because of his unacceptable behaviour. 

17 Mr Denby stated that in the summer of 2003/2004 the respondent employed approximately 58 employees and by winter 2004 
the number of employees had dropped to 37 due to the respondent’s diminished work requirements. 

18 Under cross-examination Mr Denby stated that he believed Mr Catchpole had warned the applicant about his conduct. 
19 Mr Farmer has been employed as a supervisor with the respondent for approximately twelve months and it was his role to 

supervise and organise employees on site.  Mr Farmer stated that there was no issue with the quality of the applicant’s work. 
20 Mr Farmer stated that approximately two weeks after the applicant commenced working with the respondent the applicant took 

over the fuel truck duties and he went missing for two hours.  When Mr Farmer asked him where he had been an argument 
between the two ensued. 

21 Mr Farmer stated that on the 24 December 2003 the applicant was supposed to have been picked up at 6.00am however the 
vehicle that was picking the applicant up was running late.  At approximately 7.30am the applicant contacted Mr Farmer and 
asked him where he was and Mr Farmer informed the applicant that an employee called Darren Terry would pick him up.  The 
applicant replied that he would ‘break his legs if he turned up at my house’.  Mr Farmer thought about what the applicant had 
said and he then told Mr Terry not to pick up the applicant.  Approximately half an hour later the applicant again rang Mr 
Farmer and asked when he would be picked up and Mr Farmer informed the applicant that he was not going to be picked up 
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because he had threatened another employee, he was not required at work any longer and if he had a problem with his 
dismissal he would have to take it up with Mr Catchpole when he returned after Christmas.  Mr Farmer gave evidence that the 
applicant contacted him several times subsequent to this date about possible employment and that during these conversations 
he was abusive towards Mr Farmer. 

Submissions 
22 The applicant maintains he was unfairly treated given the manner of his termination.  He also argues that there was no reason 

for him being terminated and that he was guaranteed ongoing employment by the respondent. 
23 The respondent relies on its notice of answer and counter proposal and argues that as the applicant was a casual employee 

employed for a limited duration it was open for the respondent to terminate the applicant in the manner it did so.  The 
respondent argues that during the time the applicant was employed by the respondent he threatened violence against other 
employees and he was warned that he had to be more cooperative.  Notwithstanding these warnings the applicant continued to 
threaten other employees.  The applicant refused to be picked up by a fellow employee on 24 December 2003 and then 
threatened to harm this employee.  After the applicant’s termination he telephoned Mr Farmer and threatened him in order to 
obtain his job back.  The applicant also failed to inform the respondent that he did not have a car and truck licence and 
therefore could not drive the fuel truck as required. 

24 The respondent maintains that the amount of work that the respondent was undertaking has declined and therefore the 
applicant’s services were no longer required.  The respondent believes that the applicant has problems working in a team 
environment and taking instructions and having a person of this nature on a construction site could have a negative impact on 
site safety.  The respondent therefore argues that the applicant was unsuitable to continue in employment with the respondent. 

Findings and Conclusions 
Credibility 

25 I listened carefully to the evidence given by each witness.  Even though I formed the view that the applicant was not as 
forthcoming as he could have been about the events on the morning of 24 December 2003 on all issues apart from this event I 
accept that the applicant’s evidence was consistent and credible.  I have no difficulties with the evidence given by Mr Denby 
and Mr Farmer which in my view was given honestly and to the best of their recollection.  However, Mr Denby’s evidence 
about the applicant’s behaviour on site and about the discussions between the applicant and Mr Catchpole was hearsay 
evidence, was not supported by documentation and differed from the evidence given under oath by the applicant.  Even though 
Mr Catchpole was at a site meeting on the day of the hearing his failure to give evidence in my view undermined the 
respondent’s claims that the applicant’s on site behaviour was unacceptable. 

26 Whether or not the applicant was a casual employee is an issue for determination.  The rules to be applied in a case of this 
nature have been set out by His Honour The President in Serco (Australia) Pty Limited v John Joseph Moreno [1996] 76 
WAIG 937 at 939, where the President observed: 

“… 
“The concept of casual employment within the common law of employment, untrammelled by award 
prescription, is generally taken to connote an employee who works under a series of separate and distinct 
contracts of employment entered into for a fixed period to meet the exigencies of particular work requirements 
of an employer, rather than under a single and ongoing contract of indefinite duration”. 

(See Squirrell v Bibra Lakes Adventure World Pty Ltd t/a Adventure World (op cit) at page 1835 per Fielding C and 
Stewart v Port Noarlunga Hotel Ltd (1980) 47 SAIR 406 at 420). 
The parties, of course, cannot by use of a label render the nature of a contractual relationship something different to 
what it is (see Stewart v Port Noarlunga Hotel Ltd (op cit) per Haese DPP at pages 5-6). 
Certain indicia may be indicative of the nature of the contract, but they are not determinative, taken alone.  These may 
include the classifying name given to a worker and initially accepted by the parties, the provisions of the relevant 
award, the reasonable expectation that work would be available to him, the number of hours worked per week, whether 
his employment was regular, whether the employee worked in accordance with a roster published in advance, whether 
there was reasonable mutual expectation of continuity of employment, whether the notice is required by an employee 
prior to the employee being absent on leave, whether the employer reasonably expected that work would be available, 
whether the employee had a consistent starting time and set finishing time, and there may be other indicia.” 

27 The test for determining whether a dismissal is unfair must be considered.  The question is whether the respondent acted 
harshly, unfairly or oppressively in dismissing the applicant (Undercliffe Nursing Home v. Federated Miscellaneous Workers 
Union of Australia, Hospital Service and Miscellaneous WA Branch (1985) 65 WAIG 385).    The onus is on the applicant to 
establish that the dismissal was, in all the circumstances, unfair.  Whether the right of the employer to terminate the 
employment has been exercised so harshly or oppressively or unfairly against the applicant as to amount to an abuse of the 
right needs to be determined.  A dismissal for a valid reason within the meaning of the Act may still be unfair if, for example, 
it is effected in a manner which is unfair.  However, terminating an employment contract in a manner which is procedurally 
irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and Byrne v. 
Australian Airlines (1995) 65 IR 32).  In Shire of Esperance v. Mouritz (supra), Kennedy J observed that unfair procedures 
adopted by an employer when dismissing an employee are only one element that needs to be considered when determining 
whether the dismissal was harsh or unjust. 

28 When applying the relevant authorities in relation to whether or not the applicant was a casual employee, I find that the 
applicant was not a casual employee who was subject to one hour’s notice on termination in line with the requirements in the 
Award.  Even though it was accepted by both parties that the applicant was regarded as a casual employee (the applicant 
regarded himself as a long term casual) and the applicant was paid a casual rate of pay, the fact that the applicant was paid as a 
casual and regarded by both the respondent and the applicant as a casual cannot make him a casual if he truly was not 
employed under a casual contract of employment.  The applicant was clearly not employed for a fixed period and I find on the 
evidence that the applicant had an expectation of ongoing employment given that his employment was regular, ongoing and 
continuous.  Further, I accept that the respondent had a series of long term contracts at the time the applicant was employed as 
indicated to the applicant by Mr Catchpole, and I conclude that the applicant was told that he had an expectation of regular 
work each week for some time, although possibly not the twelve month period as claimed by the applicant. 

29 On the evidence before me I am not convinced that the respondent had sufficient reason for terminating the applicant and I 
find that the applicant was denied procedural fairness given the manner of his termination.  I accept the applicant’s evidence 
that he was not given any warnings that his behaviour was unacceptable and that his ongoing employment with the respondent 
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was at risk unless his behaviour improved.  As Mr Catchpole did not give evidence I accept the applicant’s evidence that at no 
stage was he reprimanded for his behaviour nor did the respondent demonstrate its claim that the applicant was moved to fuel 
truck duties because the applicant could not work with other employees.  Indeed the evidence of Mr Farmer was that the 
applicant took over fuel truck duties of his own accord.  However, I accept Mr Farmer’s evidence and I find that the applicant 
was argumentative towards Mr Farmer when he took over the fuel truck duties and I also accept Mr Farmer’s evidence that on 
the morning of the 24 December 2003 there was an altercation between Mr Farmer and the applicant over an employee by the 
name of Mr Terry picking up the applicant.  To this extent I accept that the respondent had a difficulty with the applicant’s 
behaviour and his ability to get on with some employees, however I am of the view that these altercations on their own did not 
constitute sufficient grounds to terminate the applicant. 

30 I conclude that the applicant was denied procedural fairness given the manner of his termination as he was not warned that his 
employment was in jeopardy nor was the applicant given any opportunity to put a case to the respondent that he remain 
employed.  It is also the case that if the applicant had a difficulty with Mr Terry he was not given the opportunity to resolve 
this issue.  Further the respondent treated the applicant unlawfully when it did not give or pay the applicant any notice of his 
termination.  In all of the circumstances I therefore find that the applicant was unfairly terminated (Undercliffe Nursing Home 
v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch (op cit)).  

Compensation  
31 I am satisfied on the evidence that the working relationship between the applicant and respondent has broken down such that 

an order for re-instatement or re-employment would be impracticable. I accept that currently the respondent has limited work 
available and I also take into account the applicant’s behaviour towards Mr Farmer after he was terminated. 

32 I therefore now turn to the question of compensation.  I apply the principles set out in Bogunovich v Bayside Western Australia 
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.  On the evidence, I 
am satisfied the applicant took reasonable steps to mitigate his loss as he enrolled in work for the dole activities.  I am also 
mindful of the applicant’s family commitments which prevent him from working full time. 

33 Given I have found that the respondent had some concerns about the applicant’s behaviour it is my view that the applicant 
would not have remained employed with the respondent for a period longer than four weeks after he was terminated which 
would have been a reasonable period for the respondent to deal with its concerns about the applicant’s behaviour.  I find that 
work would have been available for the applicant during this period as the applicant was not terminated due to a shortage of 
work nor due to the lack of having a car or truck driver’s licence and the applicant had only recently commenced employment 
with the respondent.  

34 In the circumstances it is my view that the applicant is due four weeks’ pay as compensation for his unfair termination.  As the 
applicant was working on site as a labourer when he was terminated he would have been working approximately 45 hours per 
week.  I therefore find that the applicant is due an amount of $3060.00 gross ($17.00 per hour x 45 hours = $765 gross x 4 
weeks = $3060.00 gross) as compensation. 

35 A Minute of Proposed Order will now issue. 
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Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of 

reinstatement. 
 
 

Order 
HAVING HEARD Mr I Mitchell on his own behalf and Mr R Denby on behalf of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1 ORDERS that the name of the respondent be deleted and that Civil Infrastructure Pty Ltd be substituted in lieu 
thereof. 

2 DECLARES THAT the dismissal of Ian Mitchell by the respondent was unfair and that reinstatement or re-
employment is impracticable. 

3 ORDERS the respondent to pay Ian Mitchell compensation in the sum of $3,060.00 gross within 7 days of the 
date of this order. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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Result Application dismissed. 

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Acceptance of referral out of 
time – Application referred outside of 28 day time limit – Relevant principles to be applied – Whether 
employee or sub-contractor - Commission satisfied applying principles that discretion should not be 
exercised – Acceptance of referral out of time not granted – Industrial Relations Act 1979 (WA) s 
29(1)(b)(i),(2)&(3)  

Representation 
Applicant Mr B. Pierce 
Respondent Mr E. Rea (as agent) 
 
 

Reasons for Decision 
(Extemporaneous) 

1 On 24 June 2004 Mr Pierce referred to the Commission a claim that he was unfairly dismissed and that he is owed entitlements 
pursuant to his contract of employment.  The application was lodged out of time and accordingly was listed for a formal 
hearing at short notice with the express consent of both parties in order to determine whether it would be unfair not to accept 
the claim.  The Commission heard evidence from Mr Pierce and from Mr Anthony Patching, a director of the respondent.  At 
the conclusion of the hearing the Commission dismissed the claim and the claim of denied contractual benefits.  What follows 
are the reasons why the application was dismissed. 

2 In order to decide whether it would be unfair not to accept Mr Pierce’s claim of unfair dismissal the Commission will take a 
number of things into account.  It is the balancing of all of those things which will determine whether it would be unfair not to 
accept the claim.   

3 The matter is also decided against the background that the respondent stated that Mr Pierce was a sub-contractor and not an 
employee.  For his part, Mr Pierce acknowledged that for the majority of the time he worked with the respondent, that is 
between 28 February 2004 until either 22 June 2004 or even 28 June 2004, he was a sub-contractor.  He stated that he had his 
own clientele in his own business but the understanding he had with Mr Patching was that Mr Patching’s trucks and vehicles 
would be a priority.  He also had been repairing trucks for another company described as Alpine Freightlines.  He did the work 
at KG Transport’s premises for KG Transport at “a reduced rate” in exchange for rent and utilities.  He was never paid as an 
employee.  Mr Pierce submitted invoices for the work performed.  He was at no stage taxed as an employee and there is no 
evidence that he completed employee taxation declaration forms or any other documentation to show that he was an employee.   

4 Mr Pierce’s evidence is that he is waiting for the Australian Taxation Office to decide his status for taxation purposes because 
he received at least 80% of his income from one source.  I conclude from this evidence that Mr Pierce was in most, if not all, 
respects a sub-contractor and not an employee.  If he was generally an employee there would be no need to wait for the ATO 
ruling.  The ATO ruling will only be necessary if he was a sub-contractor and not an employee. 

5 Further, although Mr Pierce submitted that in the last few weeks he had a discussion with Mr Patching about him becoming an 
employee, and that Mr Pierce believed an agreement had been reached, and even that Mr Pierce had then claimed wages and 
not his usual sub-contract rate for those last few weeks, that evidence does not show that he then became an employee.  The 
evidence was disputed by Mr Patching who agreed that the discussions occurred but stated that no agreement was reached.  
There was nothing at all in Mr Pierce’s evidence to show that anything changed in those last few weeks which would show that 
he became an employee.  For example, there was no change to his taxation arrangements or in the manner that he did his work.  
He did not complete an employee tax declaration form.  He may have finished work earlier than 8:00pm in the evenings but 
that of itself does not mean that he must therefore have become an employee.   

6 The point to be made is that even if Mr Pierce’s claim had been made within the 28 day period the issue of whether he was an 
employee or a sub-contractor would still need to be dealt with first.  In these proceedings Mr Pierce has not been able to 
produce any evidence which could allow a positive conclusion that he was an employee.   

7 Although Mr Pierce stated that he agreed to come to the Commission today at short notice, he stated that if had known that it 
was such a formal proceeding he would have brought some other evidence along, perhaps a witness.  However, there was no 
indication of what that evidence, or that witness’s evidence, would be which would show that he was an employee.  
Mr Pierce’s claim was referred to the Commission out of time.  However, it would not be fair to allow his claim to proceed if it 
has no chance of success at all because he was not an employee.   

8 Mr Pierce’s evidence was that he believed he was dismissed because he had not been paid and, in an “exchange of words” over 
the telephone with Mr Patching, he stated he would not pick up another spanner until he had been paid and Mr Patching 
dismissed him.  I quite agree that if an employee was dismissed because the employee had not been paid and demanded 
payment, the dismissal would be unfair.  However, if a sub-contractor had not been paid, and the sub-contractor demanded 
payment and the sub-contract arrangement was terminated, that is not a matter that can be brought to this Commission.  It is 
not a dismissal of an employee. 

9 When I also add to my consideration the fact that Mr Pierce did not serve the application upon the respondent for another five 
weeks after it had been filed in the Commission then Mr Pierce faces a difficult task indeed to persuade the Commission that it 
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would be unfair not to accept his claim.  On the evidence before me, the fact that Mr Pierce’s application may have been 
lodged 3 or even 6 days out of time has not itself caused any prejudice to the respondent.  However, the fact that the 
respondent did not know Mr Pierce was claiming that he had been unfairly dismissed until approximately 68 days after the 
alleged dismissal has caused some prejudice to the respondent.  The respondent now no longer does major truck repairs in-
house.  This was the work that Mr Patching would have done.  Therefore, the lengthy delay means that the respondent was 
entitled to change the way it maintained the vehicles.  Reinstatement is therefore not an option.  Reinstatement is the primary 
remedy if someone has been unfairly dismissed.  If the respondent had changed its truck maintenance programmes knowing 
that Mr Pierce was claiming unfair dismissal, the Commission would attach little weight to the change.  That is not the case 
here because the respondent was unaware that Mr Pierce was taking this claim in the Commission until it was served.  Even 
though Mr Pierce says that at the time he was “dismissed” he told Mr Pierce that he could not be “sacked on the spot” that is 
not the same thing as saying that he intended to do anything about it. 

10 The evidence before me also is that the respondent has incurred significant expense today and will incur a further significant 
expense if the claim of unfair dismissal is accepted by the Commission and then is listed for conciliation or hearing.  The 
Commission should therefore only accept Mr Pierce’s claim of unfair dismissal out of time if it is clear there is some likelihood 
that it will succeed.  Given that it is most unlikely he was an employee, and that Mr Pierce is unable to show otherwise, there is 
nothing positive in Mr Pierce’s evidence that would satisfy the Commission that it would be unfair not to accept the claim of 
unfair dismissal out of time.  Even the reason for the dismissal is challenged by the respondent.  If this matter went to a hearing 
it is likely that the reason for the dismissal would be argued to be something other than unpaid wages.  The merit of the claim 
of “unfair dismissal” is therefore doubtful. 

11 For all of those reasons the claim of unfair dismissal is dismissed. 
12 The other part of Mr Pierce’s application to the Commission is a claim of denied contractual entitlements.  These claimed 

entitlements were not given in detail.  The claim is for “various allowances/wages/conditions as per my employment”.  
However, even this claim can only be made by Mr Pierce if he was an employee ad was entitled to a benefit under his contract 
(for example wages or annual leave etc.) which had been denied him by his employer.  As it is most unlikely that Mr Pierce 
was an employee of the respondent this claim too is dismissed. 

13 Order accordingly. 
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Reasons for Decision 
1 This is an application made pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979 (“the Act”).  The applicant, 

Mr Ross Salter alleged that he was unfairly dismissed on 11 June 2003 from his job as a salesman for the respondent Buick 
Holdings Pty Ltd t/as DVG.  He claims reinstatement to his previous position and denied contractual entitlements. 

2 The amended notice of application as it applies to the claim for denied contractual entitlements, reads as follows: 
“(a) The sum of $5,306 being: 

(i) Notice implied at law by reason of section 170CM of the Workplace Relations Act, 1996 (Cth); 
(ii) In the alternative to (i) above, notice implied at law as reasonable notice. 

(b) The sum of $6520.80 being wages implied at law by reason of section 12 of the Minimum Conditions of 
Employment Act, 1993 (WA). 

Particulars 
(i) Underpaid $100.40 per week for 28 weeks from 1 June 2001 to 30 November 2001 ($2811.20). 
(ii) Underpaid $50.40 per week for 20 weeks from 1 December 2001 to 29 April 2002 ($1008.00). 
(iii) Underpaid $63.80 per week for 13 weeks from 30 April 2002 to 31 July 2002 ($829.40). 
(iv) Underpaid $81.40 per week for 23 weeks from 1 August 2002 to 30 November 2002 ($872.20). 

(c) The sum of $21292.20 being wages implied at law by reason of section 10 of the Minimum Conditions of 
Employment Act, 1993 (WA). 

Particulars 
(i) Worked 58 hours per week. 
(ii) Not paid for 18 hours worked in excess of 40 per week each week from 1 June 2001 to3l July 2002. 
(iii) Not paid for 20 hours worked in excess of 38 per week each week from 1 August 2002 to 11 June 2003. 
(iv) Underpaid $10.01 an hour for 18 hours for 48 weeks from 1 June 2001 to 29 April 2002 ($8648.64). 
(v) Underpaid $10.34 an hour for 13 weeks from 30 April 2002 to 31 July 2002 ($2419.56). 
(vi) Underpaid $11.35 an hour for 20 hours for 44 weeks from 1 August 2002 to 4 June 2003 ($9988.00). 
(vii) Underpaid $11.80 an hour for 20 hours for 1 week from 5 to 11 June 2003 ($236.00). 

(d) The sum of $24,775.00 being unpaid ($3000.00) and underpaid commissions ($21,775.00) on sales from 5 
September 2002 to 11 June 2003. 

Particulars 
$21, 775.00 underpaid commissions calculated in accordance with attached handwritten schedule of 3 pages. 
$3000.00 unpaid commissions on termination. 

(e) The sum of $1177.64 being pro rata annual leave owed for annual leave implied at law by reason of sections 18 
and 24 of the Minimum Conditions of Employment Act, 1993 (WA). 

Particulars 
99.8 hours at $11.80 an hour ($1177.64)” 

3 The applicant’s claims as they relate to the enforcement of contractual provisions pursuant to the Minimum Conditions of 
Employment Act, 1993 (MCEA), paragraphs 24 (b), (c) and (e) were dismissed by the Commission as currently constituted in 
the decision of Ross Glen Salter v Buick Holdings Pty Ltd t/a DVG 84 WAIG 2332 delivered on 21 June 2004 for want of 
jurisdiction.  This left the issues of notice and outstanding commissions as contractual entitlement claims to be dealt with by 
the Commission.  
THE EVIDENCE 

4 Evidence for the respondent was given by Mr David Dickman, Mr David Di Virgilio, Mr Terence Simon, Mr Michael Di 
Virgilio, Mr Steven Eccles, Mr Clifford Ame and Ms Jennifer Preen.  The applicant gave evidence on his own behalf. 

5 Mr David Dickman gave evidence that he was the manager of the sales team in which Mr Salter worked.  The team included 
Mr Salter, Mr Brad Burn and Mr Rocky McKevan.  The hours worked were Monday to Friday 8:00 am to 6:00 pm, 
Wednesday 8:00 am until 9:00 pm and Saturday morning 8:00 am to 1:00 pm.  Each day at commencement the team would 
start the vehicles to charge the batteries, warm up the vehicles and position them in the yard.  Each salesman would take care 
of their individual row.  Mr Salter would normally commence work between 8:15 am and 8:30 am.  The cars were generally 
being moved and started up at that time.  Mr Dickman says that he used to ring Mr Salter on his way to work in the morning to 
see if he was out of bed and on his way to work.  Mr Dickman spoke to Mr Salter about his lack of punctuality and the fact that 
it annoyed the sales team that he was not there to help out with the yard chores.  He says Mr Salter used to laugh it off and 
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made excuses.  The sales team generally had meetings at 8:30 am in the morning to try and plan their day.  The yard work had 
been done by that stage and Mr Salter had not assisted.  Mr Ame who was the previous manager had told Mr Salter to lift his 
game.  It annoyed the others in the sales team as they were covering his yard work.  Mr Dickman worked alongside Mr Salter 
as a salesman for two months and then he became the manager of the department.  Mr Ame moved to the passenger 
department. 

6 Mr Dickman says that yard work is starting the vehicles, presenting them and getting them ready for sale; making sure the 
batteries are charged and they are clean and presentable; also writing out of pink forms and blue forms that hold all the relevant 
information for that vehicle.  This information is placed on the dash board.  He says: 

“We used to have individual rows and we used to have a row each to look after.  We would make sure that those cars 
were tidy and presentable, our jacks, wheels, breaks and all that sort of thing.” (Transcript p.7)   

7 Mr Dickman says that even when Mr Salter arrived at work he still did not do a lot of the yard work.  This was demoralising 
for the other salesmen and used to annoy them.  Whilst they were doing yard work they could not attend their customers.  In 
terms of selling cars Mr Dickman says that Mr Salter was pretty erratic and annoying.  Mr Dickman says Mr Salter used to 
carry on a bit, fairly noisily and mucked around with a lot of people instead of concentrating on selling them a car.  He says Mr 
Salter did not sell a lot of cars (Transcript p.8-9). 

8 He can remember an incident when Mr Salter took some customers to Maddington to try and sell them a car.  He arrived back 
without them and indicated that he had made them catch the train back because they had not bought the car.  He says Mr Salter 
thought this was pretty amusing.  Mr Dickman says that Mr Salter was forever losing car keys.  Mr Dickman became the 
manager of the used commercial group in May 2003.  He says at that time he told Mr Salter to lift his game as far as yard work 
and punctuality were concerned.  He told him to do his paper work a bit better and neater and to generally lift his poor 
performance.  He says the first discussion he had with him was on his first day as Manager when he called a meeting to discuss 
some changes in the department.  At that meeting were Mr McKevan and Mr Steven Eccles.  Mr Dickman says that he 
discussed Mr Salter’s poor performance also with Mr David Di Virgilio and Mr Michael Di Virgilio, the managers of the 
franchise.  They agreed that Mr Salter had to lift his performance and work at punctuality.  After his discussion with Mr Salter 
his punctuality seemed to have improved a little bit for a few weeks.  His yard work did not improve at all nor did the neatness 
of his paper work. 

9 Mr Dickman says that Mr Salter would have arrived late anywhere between 8:15 and 9:30 or 10 o’clock some mornings.  On 
some mornings it used to be 11 o’clock.  He says he discussed this with Mr Salter all the time.  He warned him that he could 
not put up with it much longer.  Mr Salter would just agree with what Mr Dickman was saying.  Mr Dickman continued to ring 
Mr Salter on his way to work to ensure that he was there on time.   

10 Mr Dickman discussed Mr Salter’s lack of punctuality with Mr David Di Virgilio and Mr Michael Di Virgilio and other 
managers in the managers meetings.  The two dealer principals indicated that this could not continue. 

11 On 9 June 2003 Mr Dickman says that Mr Salter arrived very late at approximately 11:30 am to noon.  He had a discussion 
with him about his lateness.  He does not recall the excuse that Mr Salter gave him.  Later in the day Mr Salter came in to the 
office and wrote ‘RDO’ on the Board.  This meant he was asking for a rostered day off the next day.  On 9 June 2003 
Mr Dickman again discussed Mr Salter’s lateness with Mr Michael Di Virgilio and Mr David Di Virgilio.  When Mr Salter 
arrived late on that day Mr Salter went straight to Mr Michael Di Virgilio’s office.  Mr Dickman says he was asked by the 
dealer principals where Mr Salter was all morning and when Mr Salter finally arrived, Mr Dickman had to let the dealer 
principals know that Mr Salter was on the premises.  After Mr Salter spoke to Mr Michael Di Virgilio, Mr Michael Di Virgilio 
rang Mr Dickman and asked him whether he was aware that Mr Salter was taking medication for Attention Deficit Disorder 
(ADD).  Mr Dickman was surprised to hear that.  Mr Dickman says that he believes that Mr Salter went straight to Mr Michael 
Di Virgilio’s office as he knew that if he had spoken to Mr Dickman first then he would probably have been severely 
reprimanded or fired for showing up so late.  He believes Mr Salter went to Mr Michael Di Virgilio’s office as Mr Michael Di 
Virgilio is a little softer than Mr Dickman would have been. 

12 Between 2 and 3pm Mr Salter came to the office and wrote ‘RDO’ on the board.  Mr Dickman told Mr Salter that he was 
kidding and that there was no way he could have an RDO the next day, after continually being late.  Mr Dickman rubbed it off 
the board and told Mr Salter that he could not take it.  Mr Salter wrote RDO on the board again and said that he was taking it.  
Mr Dickman then went and spoke to Mr David Di Virgilio and advised him what had happened.  He agreed that Mr Salter 
should be told that he was not to take the RDO the next day.  Mr Dickman advised Mr Salter of this, who seemed to agree with 
that.  He says that Mr Salter then proceeded to tell him that he was going to take it.  Mr Dickman went back to speak to Mr 
David Di Virgilio again.  Mr David Di Virgilio instructed Mr Dickman to advise Mr Salter that if he did not show up for work 
the next day he would be dismissed.  Mr Dickman relayed that to Mr Salter.  He says that Mr Salter seemed to finally agree 
with it. 

13 Mr Dickman says that there were no set rules regarding RDOs.  They were a privilege to a salesman.  If you were performing 
alright then you could take half a day a week or a full day a fortnight.  This was at the manager’s discretion.  If there was poor 
performance or poor sales an RDO would be refused.  If a salesman had had enough time off an RDO would be refused.  Mr 
Dickman says that he also discussed the matter with Mr Michael Di Virgilio and he was in agreement with David.  Mr 
Dickman says that later in the evening he had a discussion with Mr Terence Simon and Mr Michael Di Virgilio about the 
RDO.  Mr Simon had come to Mr Dickman’s office to tell him that Mr Salter had just advised him that he was taking his RDO.  
Mr Simon had said to Mr Salter, “Do you know you’re going to be fired for taking it”.  He says Mr Simon advised him that Mr 
Salter replied that he “didn’t give a fuck” and to “tell the DVGs to get fucked”.  Mr Dickman says he then rang Mr Michael Di 
Virgilio immediately who came to his office and listened to what Mr Simon had to say.  Mr Simon relayed the discussion to 
Mr Michael Di Virgilio including how he had quizzed Mr Salter about coming in the next day.  Mr Michael Di Virgilio was 
pretty upset and advised Mr Dickman that if Mr Salter did not come in the next day he should be dismissed. 

14 Mr Dickman says that Mr Salter did not show up for work the next day.  He tried ringing him throughout the day but the 
telephone was not answered.  He discussed the matter with Mr Michael and Mr David Di Virgilio.  They all agreed it was the 
last straw and they would not put up with it anymore.  Mr Salter was to be dismissed.  On 11 June 2003 Mr Dickman says that 
Mr Salter turned up around 9 am and stayed out in the yard chatting with the other salesmen.  Mr Dickman called him into his 
office and asked for his office keys and fuel card.  He asked him why he did not come in the day before and he says Mr Salter 
replied that he thought they were only joking.  Mr Dickman advised him to pack up his desk and personal belongings and leave 
because he was dismissed.  He says Mr Salter agreed, shook hands with him and said to him “No hard feelings”.  Mr Salter 
then went out the back and started to pack up his belongings.  Mr Dickman says this process seemed to take most of the day.  
Mr Dickman was asked a number of times by Mr Michael Di Virgilio why Mr Salter was still there.  Mr Di Virgilio asked 
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Mr Dickman to remove Mr Salter from the premises.  Mr Dickman went and asked Mr Salter why it was taking so long and he 
told Mr Salter that he had to go.  He says Mr Salter kept agreeing but he seemed to be filtering through all the paper work in 
the back office as well as taking his belongings.  Mr Salter was going through old contracts.  Mr Salter did not leave the 
premises until about 5 pm.  Mr Salter had a box of his personal belongings and paperwork. 

15 Mr Dickman says he never had discussions with Mr Salter about ADD. 
16 Mr Dickman says that commission was paid on a sliding scale.  Anything above the load of $2,750 or $3000, and up to a 

$1000, would be paid at 10%.  For $1500 above loads commission would be paid at 15% and for $2000 or beyond commission 
would be 20%.  The load is the cost incurred on each car.  It is the cost of keeping a car in stock for advertising, paperwork and 
administration.  Whilst Mr Dickman was a used car salesman the load was $2,750.  There was also an old stock bonus of $200 
if the car was in stock for longer than 90 days.  Salesmen were paid 20% of profit on a warranty and $20 for a finance deal.  In 
addition to that a salesman would receive a retainer.  An employee also received superannuation and a vehicle with fuel.  

17 Mr Dickman says he could not work with Mr Salter again because he was too disruptive.  Mr Salter did not turn up on time 
and he upset the sales team. 

18 Under cross-examination Mr Dickman says that whilst he was a salesman his retainer was $350 per week.  When he became 
manager that changed to $750 a week.  He says the retainer for the sales people in his team were all basically the same.  The 
retainer for Mr Salter was $650 per week, for Mr Eccles was $350 per week, for Rocky was $350 per week and for Brad was 
$450 - $500 per week.  Mr Dickman says he was in Mr Salter’s sales team for about 6 – 8 weeks.  During that time Mr Ame 
mentioned Mr Salter’s lack of punctuality in meetings 3 or 4 times a week.  He says that one day he watched Mr Ame give Mr 
Salter an envelope which Mr Ame said contained a written warning for being late.  He says they later found out the envelope 
was empty.  Mr Dickman says that if all the yard work was not done in the morning it was still possible to do it during the day.  
Mr Dickman says that when he was a salesman he sold 13 to 15 cars a month.  He says Mr Salter used to sell about 12 cars a 
month. 

19 Mr Dickman does not know whether Mr David or Mr Michael Di Virgilio ever discussed with Mr Salter his lateness.  Mr 
Dickman did discuss Mr Salter’s lateness in management meetings.  Mr Dickman agrees that Mr Salter was entitled to an RDO 
each fortnight as part of his terms and conditions of employment.  He had never previously been refused an RDO. 

20 Mr Dickman took no steps to inquire as to what Mr Salter was looking at in the boxes on the day of his dismissal.  Mr 
Dickman is quite sure that the sliding scale of commissions were for $1000 or more - 10%; for 1500 or more - 15%; and more 
than 2000 - 20%, at the time of Mr Salter’s dismissal.  These commissions were worked out on a computer sheet and 
Mr Dickman checked them.  Mr Dickman says that he gave Mr Salter a sarcastic reference the day he left.  Mr Dickman did 
not see Mr Salter after that date at the respondent’s premises.  He says Mr Salter asked him for a reference.  Mr Salter knew the 
reference was sarcastic.  Mr Salter asked him for a reference three or four times that day.  The reference says that Mr Salter 
was very competent at what he does.  Mr Dickman refused to give Mr Salter a reference initially but he kept asking for one.  
The reference is dated 20 June 2003. 

21 Mr Dickman says that he did not ask Mr Salter why he had been away on 10 June 2003.  He received no explanation other 
than that Mr Salter thought they were joking.  He was never told that he was ill on 10 June 2003.  He says it was never 
indicated to Mr Salter that he would be terminated for poor performance.  He says he told him every time he came in late that 
he was skating on thin ice.  He says that he indicated to Mr Salter that he was likely to be terminated.  He did this on a number 
of occasions leading up to his dismissal over the last month (Transcript p36).  He does not recall Mr Salter ever telling him that 
he had ADD.  He does not recall asking Mr Salter whether he was on dexy amphetamines.  He denies that Mr Salter ever told 
him he had problems sleeping.  He says he started to ring him at home in the mornings from about the second or third week 
when he was a salesman. 

22 Mr Dickman says he does not recall Mr Salter ever taking a sick day.  He says when Mr Salter was late his pay was never 
docked.  Mr Dickman says he signed the letter [Exhibit A3] in relation to the commission on vehicles.  He says those vehicles 
were delivered as far as he is aware and the commissions were paid. 

23 In re-examination Mr Dickman says that an RDO is at the management’s discretion in terms of whether it is deserved or not.  
He says the load was $3000.  

24 Mr David Di Virgilio gave evidence that he is the dealer principal for Mitsubishi and Hyundai in Midland.  At the time of Mr 
Salter’s employment he shared the dealer principal role with his brother Michael.  He says Mr Salter used to work for the DVG 
group at Maddington.  Mr Salter worked under Mr Merv Miles and they did not work well together.  At the time Mr Salter left 
Maddington he was paid out his full entitlements by LD & R Holdings.  He says he told his managers to give Mr Salter a 
warning on several occasions.  In relation to Mr Salter’s punctuality he says at the beginning it was not too bad but at the end 
Mr Di Virgilio had had enough.  He says Mr Salter was pretty much coming in as he wanted to.  He was coming in sometimes 
around lunch time.  Towards the end this was happening quite often.  It was almost a daily occurrence.  It was unbearable.  Mr 
Salter’s behaviour was disruptive to the sales people around him.  Mr Salter sold cars and made a good commission, but Mr 
Salter did not fit into the sales team environment.  Mr Salter was taking full advantage of the situation.  He says Mr Salter did 
not give “a rat’s about what we thought”.  Mr Salter thought that we were never going to dismiss him.  Mr Salter did not 
participate in the efforts around the yard.  On several occasions when his managers asked him to run certain cars to the panel 
shop or detailers Mr Salter did not and considered it beyond him.  In relation to how Mr Salter’s behaviour affected other sales 
people Mr David Di Virgilio says: 

“It was demoralising.  It basically - - you know, they - - they were doing all the work.  What happens if they're caught up 
moving cars around, and - - and Ross comes in late, sort of around 10 o'clock and walks straight into a customer, the other 
guys miss out on an opportunity for a commission where they - - they've done their job to make sure the yard looks good 
so people come in, where Ross will just walk in late, grab the customer, disappear for a - - for a few hours, probably get 
the deal, which is probably what saved him a couple of times for coming late, but, yeah, it would basically deprive the 
other guys of earning a decent income because they're doing the work for Ross and he should be sharing it.” (Transcript 
p.58-59) 

25 He says other sales people would come and complain to him about Mr Salter.  He says they threatened to leave.  Mr David Di 
Virgilio told Mr Dickman on several occasions that if Mr Salter did not come into line then he would be fired.  He told Mr 
Dickman to tell Mr Salter this.  Mr David Di Virgilio says there was an instance where $5000 was given to Mr Salter and the 
money went missing.  The respondent called in the police who investigated Mr Salter’s house.  Mr David Di Virgilio says that 
he believes that Mr Salter took the money.  This evidence was rightly objected to by counsel for the applicant as it had not 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2957 
 

been raised in the Notice of Answer and Counterproposal.  The respondent does not rely on it as a reason for dismissal.  The 
submission of counsel for the respondent is that Mr Salter was not dismissed on that occasion as the respondent did not have 
sufficient proof but in relation to the RDO they did have sufficient proof.   

26 Prior to Mr Dickman becoming manager Mr David Di Virgilio says that his brother and he asked him how he was going to 
manage Mr Salter’s punctuality.  Mr Dickman indicated that he would be a better manager than Mr Ame had been.  He says 
Mr Salter’s punctuality got worse with Mr Dickman as the manager.  This was noticeable pretty much straightaway.  He told 
Mr Dickman on several occasions that it would not be tolerated and Mr Salter would be dismissed if it did not stop.  Mr David 
Di Virgilio did not speak to Mr Salter directly about this.  He says Mr Salter’s excuses for coming in late were almost comical.  
On 9 June 2003 Mr Salter came to work about lunch time.  Mr Dickman told Mr David Di Virgilio that Mr Salter wanted an 
RDO the next day.  Mr David Di Virgilio rejected this.  He says moments later Mr Dickman came back and said that Mr Salter 
indicated he was taking it anyway.  Mr David Di Virgilio says he told Mr Dickman to advise Mr Salter that he would be 
dismissed if he took the RDO.  Mr Salter did not come in the next day.  When Mr Salter did not come in Mr David Di Virgilio 
said that he discussed it with his brother and they decided that Mr Salter should be dismissed.  Mr Dickman was advised to 
dismiss him. 

27 The commission structure for Mr Salter was that there was a minimum deal of a $100.  Then if he achieved overloads he 
would get 10% for the first $1000 (after load), 15% after load for between $1000 and $1500 and after $1500 after load he 
would get 20%, plus $100 minimum for the deal.  The load is the cost for the vehicle. 

28 Mr David Di Virgilio says that an RDO is a reward for the sales people for putting in the effort.  An RDO is booked in 
advance and cannot be taken if the manager is not on board or has an advertised day.  Under cross-examination Mr David Di 
Virgilio says that for the last 10 months before Mr Salter’s termination he was late every day.  He says his brother Michael 
increased Mr Salter’s retainer.  He does not know how much the increase was.  He disagreed with his brother about that and 
said they should cut ties with Mr Salter.   

29 Mr David Di Virgilio says there is no written procedure in the business for dealing with poor performance.  He was with Mr 
Dickman on one occasion on 10 June 2003 when he was trying to contact Mr Salter.  He says the RDOs are a privilege which 
are given to sales people as a reward.  He says on the day of Mr Salter’s termination Mr Salter hung around the dealership for a 
couple of hours and Mr David Di Virgilio asked why Mr Salter was still there.  He says he also recalls seeing Mr Salter around 
the dealership two or three days afterwards.  He says at no time was he told that Mr Salter was sick on 10 June 2003.  If he had 
known Mr Salter was sick he does not think he would have ordered the course of action (namely dismissal).  He says they did 
not give Mr Salter any written warnings at any stage.  He was not aware at any time prior to Mr Salter’s termination that he 
suffered from ADD.  He does not recall any discussion with Mr Salter about picking up a bumper and injuring his back.  He 
recalls Mr Norm Fox being employed without a driver’s licence.   

30 Mr Terence Simon gave evidence that he had a conversation with Mr Salter on 9 June 2003.  Mr Simon says:  
“Shortly before his RDO he come and seen me and said he was tired and they'd told him he couldn't have a day off but he 
said, "Fuck it, I'm going to take it anyway, because I'm tired".” (Transcript p.78-79).   

He says he told Mr Dickman that he did not think Mr Salter was coming in.  Mr Dickman called in Mr Michael Di Virgilio and 
Mr Simon explained to him what Mr Salter had said.  He was not aware that Mr Salter had ADD. 

31 Mr Michael Di Virgilio gave evidence that Mr Salter was good at selling cars.  He says Mr Salter was very disruptive around 
the yard.  He was reluctant to do yard work.  He refused to shift cars and refused to be involved in yard changes or to take cars 
to workshop or to get his deliveries co-ordinated.  He says he was continuously late for work and had absolute disregard for his 
immediate employer and immediate boss.   

32 Mr Michael Di Virgilio says that Mr Salter got an increase in his retainer in January 2003 because he had threatened to quit at 
a time when the dealership was extremely busy.  He says Mr Dickman had to continuously counsel and warn Mr Salter about 
his behaviour.  He says he asked Mr Dickman to counsel Mr Salter about his behaviour and warn him that if he continued he 
would lose his job.  On 9 June 2003 he says Mr Salter came in about mid-day and came straight to his office.  He apologised 
for being late and blamed it on his mental problems.  He says: 

“I asked him if he's got any mental problems, or if he's got any medical conditions he needs to bring in a doctor's 
certificate, and if it's going to impede him in his duties then we will sit down and we'll work out together how we can 
overcome this problem, and his answer to that was just, "Yep, yep" and that was it.” (Transcript p.86) 

33 Mr Michael Di Virgilio says that he rang Mr Dickman and asked if he knew of the problem and Mr Dickman replied that he 
had no idea.  It was later in the day he got a call from Mr Dickman who asked him to go to his office.  In his office was Mr 
Simon.  He says Mr Simon advised that Mr Salter had said, “the Di Virgilios can get fucked: I am not turning up tomorrow”.  
Mr Michael Di Virgilio told Mr Dickman that if Mr Salter did not turn up the next day then he would lose his job.  He says he 
spoke to Mr Dickman on 11 June 2003 and was advised that Mr Salter had said that he thought they were joking about 
dismissing him. 

34 Mr Michael Di Virgilio says that he introduced the RDO to the business and it was a day off a fortnight at the discretion of the 
sales manager.  If they were short staffed then the day had to be relinquished for another time.  If they were taking too much 
time off then they would forego the RDO.  If they had to cover for another person or delivery was required then they had to 
come in.  In relation to commissions, sales persons would receive a minimum of $100 for selling the car.  Then above load up 
to a $1000 it would be 10%; between a $1000 and $1500 - 15% and above $1500 - 20%.  At the time of Mr Salter’s 
employment the load was between $2800 and $3000. 

35 Under cross-examination Mr Michael Di Virgilio says he does not remember Mr Salter saying he had ADD.  He says he 
remembers that he indicated he had a mental problem.  He does not recall Mr Salter saying that the medication that he had 
been given caused him sleep problems until they got the dosage right.  

36 Mr Michael Di Virgilio says that on more than one occasion he personally gave Mr Salter a direction to shift a car and Mr 
Salter refused.  He says he would ask Mr Salter to do something and he would say yes and disappear without doing it.  He says 
that he personally told Mr Salter on more than one occasion that if he continued not to be punctual then his services would be 
terminated.  He does not know exactly when this occurred.  He denies that Mr Simon told him that Mr Salter had said that he 
was tired and that he said “Fuck it, I’m not coming in”.   

37 Mr Michael Di Virgilio says that he gave authorisation for the notice of answer and counterproposal.  In that answer it says, 
“the Applicant informed work colleagues that they should not be concerned with his actions and informed Terence Simon and 
Rocky McKevan (in no uncertain terms) he would take the day off and he did not care about the consequences.”  Mr Michael 
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Di Virgilio says that Mr McKevan told him this and he would have sat down with Mr McKevan in completing this answer.  He 
says he recalls doing so.  He does not recall whether Mr McKevan was on holidays in England on 9 June 2003.  He says he is 
pretty sure that he was not.  He may have got the names wrong, it could have been another employee.  Ms Jenny Preen would 
have written the words in the notice of answer and counterproposal at his instructions. (Transcript p.97).  Mr Di Virgilio says 
he discussed at length Mr Salter’s termination with Mr Dickman on 10 June 2003. 

38 In January 2003 Mr Di Virgilio increased Mr Salter’s retainer from $350 per week to $600 per week.  He denies that he agreed 
to increase his commission at that point in time.  Mr Salter had been offered a job elsewhere.  Mr Di Virgilio cannot remember 
the exact offer made to Mr Salter by the other employer. 

39 Mr Steven Eccles gave evidence that Mr Salter was not punctual and was not a team member.  He says working with Mr Salter 
was odd.  The tenor of his evidence is that Mr Salter would not help with the yard duties.  He says that Mr Salter could sell 
cars.  However, he cast doubts on Mr Salter’s professionalism.  He referred to the Maddington incident when Mr Salter told 
him that he left the people to come back from Maddington on the train.  He says he also left a customer to clean the banner 
paint from his own wind screen.   

40 In relation to RDOs Mr Eccles says sales people had one per fortnight provided the manager is happy with it.  He would come 
in if he needed to do a delivery or if the workplace was short staffed.  Mr Eccles says that a couple of days before Mr Salter’s 
dismissal he came in about 10:30 or 11:00 am, he says the next thing Mr Salter put ‘RDO’ on the board next to his name.  
Mr Dickman wiped it off and told him “No way in the world.  Do you think you can come in at this time of the bloody day and 
then take a day off?  It's not going to happen”.  Mr Eccles says that Mr Salter put ‘RDO’ back up on the board again.  He says 
he heard Mr Dickman tell Mr Salter that if he took the day off he was going to go.  Mr Eccles told Mr Salter he was walking on 
thin ice.  Mr Eccles says that Mr Salter’s reply was “fuck them, I’m taking the day off”.  Mr Eccles says the commission 
structure was $100 a deal.  Up to a $1000 it was 10%, after $1000 it was 20%. 

41 Under cross-examination Mr Eccles says usually between salesmen a retainer might be different but the commission structure 
would not change much.  However, he says he is not privy to it so he would not really know.  He does not know of Mr Salter’s 
terms and conditions of employment.  Mr Eccles says he worked with Mr Salter for about 4 or 5 weeks just prior to his 
termination.  Mr Eccles says he never discussed his conversation with Mr Salter of 9 June 2003 with Mr Dickman or Mr David 
or Mr Michael Di Virgilio. 

42 Mr Clifford Ame gave evidence that he was Mr Salter’s manager for about a year.  He says Mr Salter was quite late on 
numerous occasions.  He was at least 10 to 15 minutes late.  He told Mr Salter that it could not go on and there would be 
written warnings put in place.  He says he gave Mr Salter a written warning.  Mr Salter’s yard work was “pretty ordinary”.  He 
is certain he did not have any discussions with Mr Salter about having ADD.  He says Mr Salter’s commission structure was 
basically the same as anyone else.  He was paid after loads up to a $1000 at 10%, over $1000 at 15% and over $1501 was 20%.  
The load was about $3000.  RDOs could be taken provided there was enough staff on board.  The sales people would write on 
the board in his office that they were taking an RDO.  It had to be authorised.  Providing the day was free and they were 
entitled to it then Mr Ame would confirm it.  He told Mr Salter that the RDO had to be authorised. 

43 Under cross-examination Mr Ame insists that he gave him a formal written warning.  Mr Ame says in relation to the written 
warning that he had a format that he could refer to.  The format was in Ms Preen’s office.  Mr Ame says that Mr Salter could 
sell cars.  He attended a meeting with Mr Michael Di Virgilio when Mr Salter’s retainer was increased.  He cannot remember 
how much it was increased by.  He does not recall there being any discussion about Mr Salter’s commission structure. 

44 Ms Jennifer Preen gave evidence that she is the financial accountant with Buick Holdings and she has worked there for 2 ½ 
years.  She is also the financial accountant for the DVG Group.  Ms Preen explained the use of control sheets.  Her evidence is 
that each vehicle has a load placed on it.  The load is the dealership margin.  Using stock no.2012 as an example there is a 
section for ‘other’.  This includes a figure of $450 for a warranty.  In the case of stock no. 2022 the salesman got a $100, being 
the minimum sales commission for the vehicle, plus 20% of the warranty.  The warranty was sold for a $1000, the cost of the 
warranty was $450 hence the commission was $111 plus minimum payment of $100.  She says : 

“When it comes to the final calculation of a profit or a loss, we have the total sale price less the cost price gives us either a 
profit or a loss, in this instance a loss.  For calculating salesmen's commission it's worked out on that figure, the profit or 
the loss at that point.  Then for determining our gross profit for the month for a department, in this instance, used cars, we 
add back on the load and that will give the manager the total gross that he has earned for the dealership” (Transcript 
p.130)  

45 The manager is paid on the total gross.  She says stock no. 2022 was later sold to a customer Mr Leaning.  The commission 
was $212 and Mr Salter was paid that commission.  She says Mr Salter’s claim has calculated 20% of the total gross profit.  
This is wrong as that includes loads which are not part of the salesmen’s commission.  She says Exhibit R1 are all the control 
sheets for the stock numbers that relate to Mr Salter’s claim and they display that he has been paid correctly.  She says 
information on the pay sheets was produced from the control sheets.  Salesmen are not paid on the sale until the vehicle is 
actually delivered.  If a vehicle has been in stock for too long the manager may put a higher bonus on it.  If a vehicle is 
obtained from another dealership then the salesman may be entitled to additional $150.  There is also a $20 finance approval as 
part of the commission.  She says Mr Salter never queried the payments for his commissions.  He received payslips which 
displayed the commissions every fortnight. 

46 In relation to Exhibit A3 Ms Preen says these are the unpaid commissions which Mr Salter has claimed.  She investigated 
these.  In relation to Nissan Patrol 1ANX 353, this was a deal sold by Derek Edbrooke.  The next 3 were paid to Mr Salter on 
23 June 2003.  They are a Jeep Cherokee, 1AEN 839; a Nissan Patrol, 1BJF 336, and a Nissan Patrol 1BSC 386.  The last 
vehicle 1BEP 466 was not paid to Mr Salter because there was incomplete paper work provided with sale of the vehicle.  She 
exhibited Mr Salter’s payment summary [Exhibit R2].  For the Nissan Patrol stock no. 2903, Registration 1BSC 386 Mr Salter 
was paid $250.  For stock no. 2904 registration no. 1AEN 839, Jeep Cherokee Mr Salter was paid $250.  For stock no. 2829 
registration no.  1BJF 336 Nissan Patrol he was paid $100.   

47 Under cross-examination Ms Preen says that the control sheets are correct and she has been through them.  To arrive at the 
correct commission for the sales person the load needs to be included, commission is then calculated at the rate of 10% for 
under $1000, 15% for $1000 to $1500 and 20% for over 1500.  These are all for above loads.  Ms Preen says the salesman is 
not given the sales control sheet.  But they have access to it.  In relation to stock control sheet 2829 the commission should be 
$167.69.  This means Mr Salter has been underpaid.  She says she checked the calculations and Mr Salter has been overpaid 
and underpaid. 

48 Mr Salter gave evidence that he commenced with the DVG Group at Maddington in July 2001.  He went to Midland in August 
2002 as he says he thought he could increase his income there.  He says that there were no personality or performance 
problems which caused him to leave Maddington.  He was often asked by Mr David Di Virgilio and Mr Michael Di Virgilio to 
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come and work at Midland; which was also closer to home.  Initially Mr Salter was offered a job at Midland by Mr Martelli, 
the used commercial car manager.  He was on a retainer of $350 per week and commission of 10% for sales above gross profit 
of up to $1,000, between $1,000 and $1,500 – 15% and above $1,500 – 20%.  A load of $2,750 would be taken into account.  
The gross profit was supplied each fortnight with the payslips and he was able to go through any discrepancy.  He says that Mr 
Martelli advised him that he was entitled to one RDO per fortnight.  However, if he was delivering a car or had an appointment 
he would have to come in and depending on space may be able to take an alternate day.   

49 In January 2003 Mr Salter gave his notice to Mr Ame as he had been offered another job.  Two days later he had a meeting 
with Mr Michael Di Virgilio and Mr Ame.  It was agreed that the respondent would pay him a $600 per week retainer and a 
20% commission on all deals to retain his services.  He was then paid the $600 retainer and thought he was being paid the 20% 
commission but says that he was not computer literate and so could not check.   

50 Mr Salter says that he did his yard duties.  He says that very often other sales personnel would come to him for assistance.  He 
spent many hours helping Rocky McKevan and Derek Edbrooke.  In February 2003 Mr Salter was diagnosed with ADD and 
put on medication in the form of dexamphetamine and Efexor for depression.  He was later prescribed other medications.  He 
suffered a loss of sleep and appetite until such time as his doctor could get his dosage correct.  He saw his doctor fortnightly.  
He was given time off to attend at his doctor by Mr Ame.  Mr Salter says that he informed Mr Ame and his work colleagues as 
soon as he was put on the medication.  The medical condition caused him to be late for work by 10 to 15 minutes, two or three 
times a week.  He was never later than that unless he was picking up a car from another site.  Mr Salter talked to Mr Ame 
about this and Mr McKevan would telephone him in the morning to make sure he was out of bed.  Mr Ame seemed to be quite 
concerned as a friend.   

51 Mr Salter says that Mr Eccles was part of his sales team for two weeks whilst Mr McKevan was in England on holidays.  Mr 
Salter says that he did a lot of overtime hours attending to customers’ interests and checking out cars in other yards.  He 
worked his RDO’s on occasion; probably three or four times.  He says that his colleagues would see him taking medication at 
work.  Mr Salter says that he was never given any written or oral warning for his lateness or for his performance.  Mr Ame on 
one occasion gave him what he said was a written warning but it was a joke as the envelope contained his pay packet.   

52 He says that several days before his dismissal he re-injured his back at work.  He informed Mr David Di Virgilio who said that 
yes there were forms to fill in but they were just next to the separation certificates.  Mr Dickman and Mr Ame were in the 
office at that time.   He says the incident concerning a family being left at Maddington was a joke and he in fact dropped them 
at the Midland Gate Shopping Centre at their request.  He says that he picked up the morning tea three or four times a week as 
a good team member.   

53 On 9 June 2003 he says that he arrived at work before 8am (Transcript p.256).  He did not have a discussion with Mr Dickman 
about an RDO.  He did put an RDO on the board for Thursday 12 June 2003.  He had worked his previous RDO.  Mr Salter 
sought out Mr Michael Di Virgilio who was in the boardroom with two gentlemen.  Mr Salter waited then had a cigarette with 
Mr Di Virgilio and explained that his lateness was due to his medication as he was having trouble sleeping and that his doctor 
was trying him on a different combination of drugs (Transcript p.258-259).  Mr Salter says that he was regularly getting to 
work 10 to 15 minutes late.  He says that he showed Mr Di Virgilio the bottle of dexamphetamines.  Mr Di Virgilio said he 
knew others who functioned well on them.  Mr Di Virgilio asked if he needed to speak to Mr Dickman “to say that it was 
okay”.  Mr Salter said there was no need to do that. 

54 On the evening of 9 June 2003 Mr Salter hurt his back in the local supermarket.  He did not sleep properly that night and only 
fell asleep about 4 or 5am.  He did not wake up until 4pm on the Tuesday.  He was not contactable as the salesman from whom 
he bought his mobile phone had the phone cut off.  He did not feel he was capable of getting to a public telephone.  He arrived 
at work the next day as the yard was being opened by Norm Fox and Derek Edbrooke.  He assisted Mr Fox by taking the board 
with the keys for vehicles.  As he did so Mr Dickman called him into his office.  He says that Mr Dickman said immediately, 
“Give me your car keys, give me your fuel card, pack your desk, and catch a taxi home.”  Mr Dickman then said, “Don’t worry 
about it.  You’re sacked.”  His tone was very angry and confrontational.  Mr Salter was told not to say goodbye to anyone and 
that Michael Di Virgilio wanted him out of the dealership as soon as possible.  Mr Salter says that he was shocked and 
embarrassed.  He says normally the showroom was busy but on that morning it was quiet and he had the impression that “they 
were all in one of the offices watching”.  He wrote out Exhibit A3 and Mr Dickman signed it.  He also wrote out Exhibit A6.  
Mr Simons gave him a lift home.   

55 Mr Salter says that he was the subject of ADD jokes about lost keys. 
SUBMISSIONS 

56 Mr Smetana submits that Mr Salter was employed by Buick Holdings Pty Ltd trading as DVG from 15 August 2002 to 11 June 
2003.  Prior to that he worked for the DVG Group but was employed by LD & R Holdings Pty Ltd at the Maddington 
Premises, a separate legal entity.  Mr Salter voluntarily left the Maddington dealership to work at Midland.  He was employed 
as a salesman in the used commercial division of Metro Mitsubishi.  His manager was Mr C Ame and from the beginning of 
May 2003 his manager was Mr David Dickman.  Mr Dickman gave Mr Salter a lawful and reasonable direction on 9 June 2003 
that he should attend work the following day.  Mr Salter had requested an RDO for that day.  Mr Dickman had refused that 
request.  He advised Mr Salter that if he did not attend for work the following day he would be dismissed. 

57 Mr Salter was not punctual.  By his own evidence he was 10 to 15 minutes late several times a week for the period February 
through to June 2003.  This evidence corroborates the evidence of Mr Dickman, Mr David Di Virgilio, Mr Eccles and Mr 
Ame.  His lack of punctuality was an ongoing problem which affected the rest of the sales team.  He would not be at the start 
of work at the beginning of the day and he would not do his fair share of yard work.  Mr Salter was repeatedly warned about 
his lack of punctuality.  Mr Ame advised Mr Salter that his lateness could not continue.  Likewise Mr Dickman, when he first 
took over, told Mr Salter that he needed to be more punctual and help the other sales staff.  Mr Salter arrived around 11 am on 
9 June 2003 and he went immediately to see Mr Michael Di Virgilio as he knew that his lateness would be a problem with Mr 
Dickman.  Mr Salter gave evidence that he was concerned about his own lack of punctuality and hence had worked his 
previous RDO.  Mr Salter explained to Mr Michael Di Virgilio on 9 June 2003 that his lateness was due to his ADD.  Mr Salter 
knew he was in trouble with Mr Dickman; he had been warned by Mr Dickman.  Mr David Di Virgilio gave evidence that he 
told Mr Dickman to warn Mr Salter that if his lateness continued he would be dismissed. 

58 Mr Smetana submitted that Mr Salter could sell cars and hence he received an increase in retainer from Michael Di Virgilio in 
January 2003.  He did not receive an increase in commission.  The respondent was experiencing a busy period and hence Mr 
Salter’s lack of punctuality and lack of yard work was tolerated.  The situation changed by June 2003 and Mr Salter’s sales 
performance could no longer save him. 

59 In relation to the RDO Mr Smetana submits that Mr Salter put his name on the board to register his RDO at about lunch time 
or early afternoon on 9 June 2003.  The RDO was to be taken the next day.  Mr Dickman expressed surprise as Mr Salter had 
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been coming in late.  He checked with Mr David Di Virgilio who refused to give Mr Salter the RDO.  Mr Salter expressed 
defiance by indicating he would take the RDO anyway.  Mr Dickman advised Mr Salter on Mr David Di Virgilio’s instructions 
that if he did not show up for work the next day he would be dismissed.  This evidence is corroborated by the evidence of Mr 
Simon and Mr Eccles. 

60 Mr Smetana’s submitted that Mr Salter’s actions amounted to wilful disobedience warranting summary dismissal (North v 
Television Corporation Ltd (1976) 11 ALR 599).  The test to be applied is as stated in Undercliffe Nursing Home –v- 
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385.  The 
organisation does not have a written policy on warnings or dismissals.  It has simply a Motor Traders Association file in Ms 
Preen’s office.  It is not the case of an organisation planning to follow its own written policy.  The direction to attend work the 
next day or be dismissed was a lawful or reasonable instruction in the face of his lateness.  The RDOs were at the discretion of 
the manager.  He was not granted the RDO because he had not been putting in sufficient effort.  Mr Eccles’ evidence supports 
this. 

61 Mr Smetana submission is that if the Commission is of the view that Mr Salter’s actions do not amount to gross misconduct 
then dismissal was warranted in any event and Mr Salter was entitled to one week’s pay on notice for the 10 months of service 
with the respondent.  Reinstatement is impractical due to the lack of trust which the respondent has in Mr Salter.  Mr Smetana 
submitted that the one thing Mr Salter never explained is why was he dismissed as he could sell cars.   

62 Mr Smetana submitted that in relation to the contractual benefits claim he relies on Ms Preen’s evidence as to what the figure 
of gross profit represents in the commission sheets.  The respondent says that the gross profits shown on the commission sheet 
included the load and Mr Smetana submits that Mr Salter’s evidence is not credible as if he is to be believed he was incorrectly 
paid for a period of 7 months, and did not know how the figures were comprised, but he kept on working and did not raise the 
issue with Ms Preen.  As for the unpaid commissions, Mr Salter was not paid for one as paper work was not complete, he was 
not paid for another as the car was never delivered and the deal fell through.  Mr Salter was in fact paid for the other three 
unpaid commissions which he claims.  The calculation of commission for Mr Salter at the time of his dismissal was on a 
sliding scale.  It was only Mr Salter’s actual retainer that was adjusted in January 2003. 

63 Mr Lucev for the applicant submitted that the respondent must show conduct that goes to the very root of the contract of 
employment (Laws and London Chronicle Newspaper and North and Television Corporation).  He submitted that Mr Salter’s 
intention was not to repudiate the contract as he explained his circumstances to Mr Michael Di Virgilio on 9 June 2003.  Mr 
Salter was ill on 10 June 2003.  He was entitled to take sick leave.  On 11 June 2003 the respondent did not query Mr Salter, 
they simply dismissed him.  He may have gone out on 10 June 2003 late in the day to withdraw some money but the evidence 
is uncontested that he did not go out between 8am and 4 pm on that day.  Mr Lucev submits that Mr Salter was entitled to an 
RDO each fortnight and this was not subject to the discretion of management.  He could take it unless he had a car to deliver or 
an appointment.  Mr Lucev submits there was no discussion with Mr Salter on the morning he was dismissed on 11 June 2003.  
He says this is breach of s.41(2) of the Minimum Conditions of Employment Act 1993 because limitation of tenure is clearly a 
significant effect. 

64 In relation to lateness Mr Lucev submits that the evidence for the respondent contained a degree of hyperbole.  His lateness 
was blown out to be one of coming in at lunch time or coming in at 10:30.  Where as Mr Ame says that Mr Salter came in 10 
to 15 minutes late, this is consistent with Mr Salter’s evidence.  There are no time records kept by the company.  At the time of 
dismissal Mr Salter was still in a period of adjustment of his medication to attain the right dosages.  Mr Salter attempted to 
make up the time that he missed in the morning.  He also worked his RDO to show that he was a team player and that he was 
concerned about his lateness.  Mr Simon’s evidence corroborates this.  Mr Salter also checked cars in the yards on his days off.  
Mr Lucev submits that Mr Salter was never warned about his lateness.  There were discussions from time to time and he was 
encouraged to be on time.  There was no evidence to suggest that Mr Salter was told that if he was late he would be dismissed.  
Mr Dickman’s evidence is that he said, “Well, we might have to do something about it”.  The organisation had a procedure for 
applying warnings [Exhibit A9] and did not use it.    

65 Mr Lucev submits that Mr Salter’s evidence was detailed in comparison to the respondent’s evidence which was generalised.  
Mr Eccles was prejudiced towards Mr Salter as he described him as “odd”.  Mr Ame could not produce the written warning 
that he says that he gave.  There is no evidence to support a finding that oral warnings were in fact given.  Mr Salter’s 
behaviour was tolerated for 9 months under Mr Ame.  It would seem Mr Dickman gave instruction in the context of a group 
meeting.  Ms Preen says that she dismissed a person using the procedures documented in the MTA file.  The MTA procedures 
encouraged written warnings and indicated that serious misconduct must be investigated immediately after the incident.  There 
was no investigation here.  The one warning Mr Salter did receive was a joke in the form of empty envelope.   

66 Mr Lucev submitted that in respect to yard work Mr Salter gave detailed answers in contrast to the respondent’s witnesses.  He 
knew a great deal about what was required.  He did the yard work even though he might have not been there at 8:00 am each 
day.  In any event Mr Salter, given all the evidence, was a very good salesman.  Mr Lucev submits that the respondent was 
happy to keep Mr Salter who was a good salesman until they discovered that he had ADD, and that he was taking 
dexamphetamines for his illness.  Two days later he was sacked  In relation to denied contractual benefits claim Mr Salter was 
earning about $78,000 a year and based on the Antonio Carlo Tarozzi v WA Italian Club (Inc) 71 WAIG 2499 case he should 
receive 4 weeks notice in lieu.  Mr Salter says that in January 2003 the respondent decided to pay him 20% of gross profit flat.  
This superseded the commission of 10% up to $1000, 15% up to $1500 and 20% above $1500 of gross profit after loads.  In 
January 2003 his retainer was increased to $600 per week and the respondent agreed to pay him 20% of gross profit flat.  Mr 
Lucev submits that something happened on 27 November 2002 whereby DVG decided to reduce the amount of commission 
that was paid to Mr Salter.  He says that it is clear from Exhibit R2 and the stock control sheets which are Exhibit R1 that the 
figure that appears on the commission slip as gross profit is in fact the figure that appears on the control sheets [Exhibit R1] as 
total gross.  That means the total gross is the total gross profit.  The net profit is the profit/loss figure.  The profit/loss figure is 
not the gross profit figure at all.  Separately Mr Salter is still owed for commission on a vehicle [Exhibit A6].  The figure is 
$205.  This figure has not been paid.  In relation to vehicle 1AX 353 this vehicle was sold a second time and Mr Salter is 
entitled to $303.  In relation to stock no. 2829 Mr Salter did provide the paper work and he is entitled to $167.69. 
ISSUES AND CONCLUSIONS 

67 The evidence is this matter needs to be treated with some caution.  The evidence of Mr Ame is that he issued a written warning 
to Mr Salter for his late attendance.  No such written warning was produced.  The evidence of Mr Dickman is that Mr Salter 
was not a good salesman.  However, this is at odds with the weight of evidence, including that of Mr Michel Di Virgilio who 
increased Mr Salter’s retainer to $600 per week; more than any other salesman in that work area.  The evidence of Mr Michael 
Di Virgilio and Mr David Di Virgilio is that Mr Salter was warned on numerous occasions that he would be dismissed if his 
timekeeping did not improve.  Yet their evidence is also that Mr Salter was regularly late and considerably late.  This evidence 
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is inconsistent and must, as was submitted on behalf of the applicant, be treated as hyperbole.  The evidence of Mr Dickman 
and Mr David Di Virgilio concerning whether an employee was able to take a fortnightly RDO must also be treated with 
caution.  They would have the Commission accept that it was given at the manager’s discretion as a reward for good 
performance, but clearly it was a more fundamental part of the contract than that.  The evidence of Mr Eccles is not that Mr 
Salter was “odd”.  It is that the experience of working with him was “odd” (Transcript p.102).  The evidence of Mr Eccles was 
not diminished in cross-examination and on hearing him I have no reason to doubt his evidence or to consider that it was 
rehearsed.   The evidence of Mr Salter is not consistent with respect to what occurred on 9 June 2003 and is hard to reconcile.  
He says that he went to see Mr Michael Di Virgilio on 9 June 2003 to explain his lateness and the effects of the medication, yet 
he says he was not late.  He says that he had previously informed his work colleagues that he suffered from ADD and was on 
medication; in fact they had seen him take the medication.  Why then did Mr Salter consider it necessary to go directly to see 
Mr Michael Di Virgilio, wait for him to finish his business, explain the effects of his illness on his sleeping patterns and advise 
him that he did not have to speak to Mr Dickman for him?  Mr Salter’s approach to Mr Di Virgilio would seem to have been a 
matter of some urgency and concern.  The impression also that I have of Mr Salter’s evidence is that it is generally embellished 
in an effort to be convincing.  It is not infact improved by his ready resort to detail; it is my impression that his evidence has 
been made more elaborate in an effort to persuade.  The clearest example being his reasons as to why he could not telephone 
the respondent on 10 June 2003.  

68 I accept the evidence of Mr Simon and Ms Preen.  I considered both to be good witnesses at hearing; to be both direct and that 
their evidence was not partisan or embellished.  I have now had the opportunity to have the calculations of the respondent 
verified which go at least in part to supporting Ms Preen’s evidence.  I use this phrase as the figures are in no way uniform and 
present a mixed picture.  I also say in part because the persons who were in attendance when the revised verbal contract was 
made were said to be the applicant, Mr Michael Di Virgilio and Mr Ame.  This affects the issue of whether a 20% commission 
applied.   

69 It would seem from the evidence that Mr Simon was on friendly terms with Mr Salter and worked in a different section of the 
business.  He drove Mr Salter home after his dismissal.  His evidence concerning what Mr Salter said about the RDO is at odds 
with that of Mr Salter.  His evidence about what Mr Salter said to him is also at odds with the evidence of Mr Dickman and Mr 
Michael Di Virgilio.  Mr Simon’s version does not include any hostile reference to the Di Virgilios.  I accept Mr Simon’s 
version of events as being reliable and importantly preferable to that of Mr Salter, and other witnesses. 

70 The issue then is where does this analysis of the evidence leave the claim?  I will deal firstly with the contractual benefits 
claim. 

71 It was difficult at hearing and on a re-reading of Ms Preen’s cross examination to gain a proper understanding of the 
calculations contained in the Control Sheets [Exhibit R1] and the Pay Sheets [Exhibit R2].  Mr Smetana on behalf of the 
respondent submits that the difference between the parties is the inclusion or otherwise of the load (holdback) when calculating 
the commissions.  However, Mr Lucev for the applicant submits that it is not simply a matter of accounting for the load.  It is 
also the case that Mr Salter is due to be paid, as a result of a verbal contract entered into with Mr M Di Vigilio in January of 
2003, 20% commission on all sales and that something irregular has occurred with the calculations of commission in any 
event. 

72 To understand this I have taken two approaches. Firstly, I have adopted the approach of calculating the commissions using the 
formula adopted by the respondent and comparing it to the payments made by the respondent in the control sheets [Exhibit 
R1].  The respondent’s formula, on the evidence of the respondent, is as follows: 

a. salesman being paid a flat figure of $100 for each car sold; 
b. a commission scale, after holdback/load, of 10% for sales up to $1,000; 15% for sales from $1,000 to $1,500; 

20% for sales above $1,500; 
c. Commissions payable on Warranties calculated by subtracting the cost to the company from the charge to the 

customer and applying a 20% commission to the salesperson; 
d. A $20 bonus for salespersons who introduce customers to the Finance Manager; 
e. A bonus of $150 for outside deals; 
f. Various monetary figures payable for sales of old stock.     

73 In relation to the first approach of the 56 control sheets tendered before the Commission, the commissions on 24 of those, 
subject to rounding, appear to be correct using the respondent’s formula.  The control sheets are for the period 28 October 2002 
to 14 June 2003.  This calculation relates to stock numbers 2116, 2276, 2291, 2299, 2022, 2305, 2172, 2322, 2367, 2388, 2401, 
2440, 2445, 2243, 2461, 2474, 2615, 2645, 2660, 2668, 2682, 2701, 2721, and 2816.  There are then in the remaining 32 
control sheets what appear to be underpayments and overpayments in the amounts to be paid.  There are 8 sheets where 
Mr Slater appears to have been underpaid.  I will detail the stock numbers and simply recite the amount which appears to have 
been underpaid, SN 2129 $110, SN 2285 $89, SN 2319 $42.00, SN 2598 $40, SN 2534 $20, SN 2560 $20, SN 2747 $102, SN 
2829 $167.68.  In relation to SN 2449 it is not clear to me whether there is commission payable on a manufacturer’s warranty.  
If commission were payable on the warranty, Mr Salter would have been underpaid that amount being $259.80.  In the 
remainder, i.e. 23 of the sheets, Mr Salter appears to have been overpaid a total of $2,974.87(this relates to stock numbers 2050  
$100, 2057 $50, 2160 $20, 2216 $150, 2183 $70, 2094 $50, 2353 $52, 2357 $150, 2379 $50, 2381 $300, 2430 $150, 2582 
$150, 2267 $22, 2266 $80, 2179 $100, 2448 $31, 2467 $100, 2493 $475.87, 2511 $365, 2801 $50, 2903 $150, 2904 $150, 
2432 $159).  If I tally the total of overpayments and underpayments then Mr Salter appears to have been overpaid a total of 
$2,384.19, based on the respondent’s formula.  This is not inconsistent with Ms Preen’s evidence. 

74 The conclusion from the first approach is that whilst I do not consider each of the calculations of the respondent to be correct, 
on the information available to me, they predominately follow the commission formula which the respondent says applied or 
produce figures approximate to that formula.  In addition the applicant has not been underpaid.  It also appears that the 
approach of the respondent of calculating commission on a 10, 15 and 20 per cent basis on the profit/loss figure and not the 
total gross figure seems to have been consistently applied, and there does not appear to be any change pre/post 27 November 
2003 or pre/post January 2003. 

75 The second approach that I have considered is to adopt specific pay periods (i.e. 23/06/03, 4/06/03, 21/05/03, 30/04/03, 
06/03/03, 20/02/03, 11/12/02, 30/10/02) and compare the calculations paid by the respondent, for the stock numbered vehicles 
during these periods, to those claimed by the applicant (in his amended claim) and to calculations using the formula that the 
applicant says should be adopted (namely 20%).  This later calculation is done two ways; one incorporating additional bonuses 
and one that does not. 

76 The following table sets out the calculations for the second approach: 
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 Amount 

paid by the 
respondent 

Applicant’s 
Amended 
Claim Paid  

Applicant’s 
Amended 
Claim 
Outstanding 

20% Flat on 
Applicant’s 
Submissions 

20% Flat plus 
any additional 
bonuses 

Commission’s 
calculations 

Customer
/ Stock 
Number 

      

2810 No Corresponding control sheet 
2903 250.00 250.00 167.00 222.45 322.45 100.00 
2829 100.00 100.00 673.00 773.58 873.58 267.68 
2701 120.00 120.00 250.00 374.00 494.00 120.00 
2904 250.00 250.00 283.00 533.10 633.10 100.00 
2816 644.00 644.00 430.00 1,074.05 1,194.05 644.05 
2448 311.00 311.00 57.00 368.12 648.12 280.00 
2645 176.00 176.00 467.00 643.09 763.09 176.12 
2511 531.00 531.00 302.00 682.76 782.76 165.35 
2493 790.00 0.00 442.00 731.80 831.80 314.13 
2582 1,092.00 0.00 550.00 1,372.42 1,492.42 942.42 
2474 100.00 100.00 62.00 216.03 316.03 100.00 
2050 220.00 220.00 0.00 256.40 376.40 120.00 
2267 491.00 491.00 198.00 689.23 1,089.23 469.61 
2367 399.00 399.00 450.00 849.45 949.45 399.45 
2467 200.00 200.00 206.00 406.34 506.34 100.00 
2299 137.00 137.00 487.00 624.15 724.15 137.07 
2461 648.00 648.00 560.00 1,098.60 1,198.60 648.60 
2353 272.00 272.00 129.00 400.77 620.77 220.00 
2172 100.00 100.00 417.00 517.04 617.04 100.00 
2022 211.00 211.00 270.00 480.95 610.95 230.00 
2243 120.00 100.00 422.00 522.14 642.14 120.00 
2116 168.00 168.00 519.00 686.64 786.64 168.32 
2129 1,784.00 1,784.00 250.00 1,534.87 1,894.87 1,894.87 

77 There are two things I need to say in relation to stock numbers 2172, 2022, 2243, 2116.  The applicant has assigned the wrong 
stock numbers to the customers in his amended claim.  The figures have been checked to ensure that they apply to the right 
customer.  I note also that it appears from the calculations in the applicant’s amended claim that he calculates 20% flat on the 
total gross for the stock numbers in this period, for sales occurring in November 2002 and paid in the pay period 11/12/02, 
prior to the change of his commission structure which on his evidence occurred in January 2003 where he was to receive 20% 
on total gross.   

78 In regards to the second approach if the applicant is correct then column 2 and 3 should total to column 5, or at least column 4.  
Column 2 and 3 correlate to column 4 in some cases but not others.  There appears to be a correlation between the figures 
claimed by Mr Salter (without bonuses) and the calculations envisioned by the applicant using 20% as a commission rate in 
approximately 60% of the calculations.  There is not a consistent correlation between the respondent’s calculations and the 
Commission’s calculations, as was also evidenced in the first approach.  

79 Whilst these calculations present a somewhat confusing and not consistent picture, it is the case that when I view the figures I 
consider they support the evidence of Ms Preen more than that of Mr Salter.  There is also the evidence of Mr Michael Di 
Virgilio and Mr Ame who recall the retainer being increased but no discussion about the commission being increased.  Having 
regard to my conclusions as to creditability and coupled with the pattern of calculations I have just outlined, I am not 
convinced that Mr Salter’s claim for 20% commission on the total gross figure is valid.   

80 Mr Salter also claims commissions for 5 cars he says he sold.  Exhibit A3 lists the five cars.  I have for the purpose of clarity 
added the stock numbers and the customers details: 
• Nissan Patrol 1ANX 353 Michael & Margaret Herbert 2874 
• Jeep Cherokee AIEN 839 Gary Baxter - Stock number 2904  
• Nissan Patrol 1BJF 336 Elizabeth Parkins – Stock number 2829 
• Nissan Patrol 1BCS 386 Ian Dinsdale – Stock number 2903  
• Musso 1BEP 466 Les Fergusson – Stock number 2895 
In the pay period of 23/06/03 in Exhibit R2 Mr Salter was paid commission in relation to Baxter ($250), Parkins ($100) and 
Dinsdale ($250).  Further to this Mr Salter details in his schedule of underpaid commissions, in his amended claim, that in fact 
he was paid for these three commissions and he seeks further monies in relation to an underpayment of commission.  In 
relation to the sales for Herbert & Fergusson I accept the evidence of Ms Preen that the Herbert sale was handled by Mr 
Edbrooke and hence no commission is due to Mr Salter; and that commission on the Fergusson sale was not paid to Mr Salter 
as the paperwork was incomplete.     

81 Given these findings I would have to conclude that the applicant has not proven his case in relation to underpaid commissions 
and unpaid commissions and hence the claim under paragraph 24(d) will be dismissed.   

82 As to the claim of unfair dismissal, on the evidence of Mr Simon I consider it probable that Mr Salter was intending to take an 
RDO on 10 June 2003 as he says he was tired.  I consider that coupled with this evidence, the evidence in general about time 
keeping and yard duties, and my impression of Mr Salter at hearing, leads me to a conclusion that Mr Salter would tend to do 
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his own thing. That is he would not be overly concerned about the instructions he received.  He was intent on selling cars.  In 
any event I consider it probable that Mr Salter rejected any notion that he was not able to take the RDO on 10 June 2003 as he 
intended.  Mr Salter says that he was ill on 10 June 2003 and slept all day.  I do not have a medical certificate to verify this, 
albeit I do have a number of general medical reports tendered.  Mr Salter accessed a teller machine on that day, the time of 
which is not clear.  Whereas I doubt the evidence concerning how often he was late, how late he was specifically and how 
much he was warned about his lateness I consider it likely that Mr Salter was concerned on 9 June 2003 and knew he needed to 
square off his late attendance with Mr Michael Di Virgilio.  The fact that he went straight to Mr Di Virgilio suggests to me that 
he wanted to placate the decision maker.  The decision in this case being about his continued employment.  Therefore in my 
mind whether Mr Salter was previously warned or not, he knew that his lack of punctuality was cause for concern with the 
respondent. 

83 I have considered the prospect that Mr Salter’s dismissal was somehow connected with the respondent being made aware of 
his medical condition.  He says he told Mr Michael Di Virgilio of his condition, and the effect the medication was having on 
him, on 9 June 2003.  Mr Salter did not attend work on 10 June 2003 and was summarily dismissed at the start of work on 11 
June 2003.  The difficulty I have with this proposition is that it suits the evidence of the respondent but not that of the 
applicant.  The evidence for the respondent in summary is that until Mr Di Virgilio was advised on 9 June 2003, the principal 
dealer, the manager and Mr Salter’s co-workers did not know of his medical condition.  Mr Salter however says they did know.  
He discussed it with them and at least his co-workers saw him take medication.  It is hard to find a reason then why the 
respondent should suddenly and summarily act so as to dispense with Mr Salter’s services if they knew for sometime that he 
was suffering from ADD and it affected his punctuality.  In short, I cannot accept the proposition that the respondent acted in 
this way.  Particularly when he was a good salesman who only less than six months earlier had received a substantial increase 
in retainer. 

84 I have covered in brief the difficulty I have with the evidence concerning Mr Salter’s punctuality, whether he was warned 
about this and whether he knew his employment was in jeopardy as a result.  As stated, the evidence is exaggerated in my 
view.  I cannot contemplate why an employer would regularly, if the evidence is to be accepted, warn an employee verbally 
about his/her lateness in attendance, and tell that employee that his/her employment is in jeopardy at least several times and by 
more than one person, and have that employee came in pretty much as he wanted to (according to Mr David Di Virgilio), and 
yet take no action.  For such an ongoing and important problem, as the evidence is that Mr Salter’s behaviour was destroying 
team morale, such an approach by the employer does not make sense to me.   

85 I should add that Mr Salter’s own evidence lends support to the view that the respondent had concerns with his punctuality.  
He says he was 10 to 15 minutes late 2 to 3 times a week, but he always made up for it with his work.  He also worked RDO’s.  
It is difficult given the nature of the evidence to be more precise in relation to findings about Mr Salter’s punctuality and 
whether he was warned.  I consider however that there is sufficient evidence to accept at least that it was a concern, his lateness 
was a regular occurrence, he was spoken to by Mr Ame and later Mr Dickman, at least in team meetings and probably 
separately, and he knew that he had to improve his performance, but this did not occur.  I consider it probable also that Mr 
Salter knew that this concern over his lack of punctuality was such that he knew it may affect his employment.  I express the 
issue in this general manner as given the evidence it is difficult to be more precise.  I am influenced in my assessment as to 
whether Mr Salter knew that his lack of punctuality may affect his employment by the fact that he took, I consider, the unusual 
step of squaring off with Mr Michael Di Virgilio about his lateness on 9 June 2003 and giving him a reason, being his medical 
condition.  I consider that the respondent was not aware of this prior to this time and that it is probable that Mr Salter, knowing 
the concerns of the employer, avoided Mr Dickman and advised Mr Di Virgilio in an attempt to save his employment. 

86 In relation to whether Mr Salter performed adequately his yard duties I conclude that he did not, and that this was a continuing 
source of concern to the respondent and Mr Salter’s co-workers.  Mr Eccles’ evidence, which I accept, supports this view.  Mr 
Salter says that he did do his yard work and that he generally worked hard.  I can accept the latter point as he was clearly a 
good salesman and remained in employment notwithstanding the other difficulties which the respondent had with him.  
However, the weight of evidence would also suggest that Mr Salter did not pull his weight first thing in the morning when the 
vehicles needed to be attended to. 

87 I turn then to Mr Salter’s actual dismissal.  It is clear, given my reasoning above, that I consider Mr Salter was summarily 
dismissed on 11 June 2003 for failing to obey a lawful and reasonable direction not to take the RDO on 10 June 2003.  I 
consider that Mr Salter was advised by Mr Dickman not to take the RDO and that he was advised that his employment was in 
jeopardy if he did so.  Clearly by Mr Salter’s remarks to Mr Simon on 9 June 2003 he intended to disregard that direction.  Mr 
Eccles says that Mr Salter was warned by Mr Dickman not to take the RDO or he was going to go.  I consider the direction to 
be reasonable as Mr Salter continued to be errant in relation to his punctuality and had clearly tried the patience of the 
respondent in that regard.  I do not accept that the RDO was a reward.  It was in fact part of Mr Salter’s terms and conditions of 
employment and was taken every fortnight, but subject to the work on hand.  Clearly the manager had some discretion about 
this in that the RDO had to be taken at a time convenient.  It could not be taken if the business were undermanned.  There is no 
suggestion that the business was undermanned on 10 June 2003, but irrespective I consider Mr Dickman was entitled to 
instruct Mr Salter not to take the RDO on that day. 

88 Mr Lucev makes a submission that the respondent breached s.41 of the MCEA.  I do not consider that the MCEA has any 
application in considering the dismissal of Mr Salter.  I do consider however that Mr Dickman should have asked Mr Salter 
what he was doing the day before, why he could not be contacted and if he could give any reason why he should not be 
dismissed.  These are all usual considerations in forming a view as to whether someone should be summarily terminated.  This 
did not occur.  There is no evidence that Mr Salter proffered any reason either.  He did not tell Mr Dickman he had been ill, 
had slept all day and could not get to a telephone, and his mobile was disconnected.  However, the onus must fall to the 
employer, in my view, to make proper enquiry before taking the ultimate step of sacking someone.  The respondent’s mind had 
in fact been made up the day prior when Mr Salter did not turn up for work and could not be contacted.   This is clear from the 
evidence of Mr Dickman and the Di Virgilios. 

89 Having said that, whilst it is Mr Salter’s evidence that he was ill on 10 June 2004 and could not get into work, and could not 
contact the respondent, this evidence must be treated with scepticism.  I consider that it is more likely that Mr Salter carried 
through with his defiant intention to take the day off anyway.  The question is whether his defiance evinced an intention to no 
longer be bound by the contract hence warranting summary termination (North v Television Corporation Ltd (1976) 11 ALR 
599).   I consider that it is likely, given that his non compliant behaviour had been tolerated in the past, that he did in fact say to 
Mr Dickman that he thought he was only joking.  Clearly he got it wrong.  It is the case that Mr Salter’s action was indeed 
wilful, if misjudged.  However, Mr Salter must take the responsibility for his own actions. Even though his actions may be 
perceived as being on the lower scale of matters warranting summary dismissal, his actions were deliberate and the 
consequences known in advance, whether he believed he would be dismissed or not. Having regard to the principles espoused 
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in Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, 
WA Branch 65 WAIG 385 I would say that Mr Salter was afforded a fair go.  For these reasons I would dismiss the application 
for harsh, oppressive or unfair dismissal.   

 

2004 WAIRC 12693 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROSS GLEN SALTER 
APPLICANT 

 -v- 
 BUICK HOLDINGS PTY LTD T/AS DVG 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE OF ORDER FRIDAY, 3 SEPTEMBER 2004 
FILE NO APPLICATION 1019 OF 2003 
CITATION NO. 2004 WAIRC 12693 
 
 
Result Application dismissed 
Representation 
Applicant Mr A D Lucev of Counsel 
Respondent Mr A Smetana of Counsel and with him Mr C Keys 
 
 

Order 
HAVING heard Mr A D Lucev of counsel on behalf of the applicant and Mr A Smetana of counsel and with him Mr C Keys on 
behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
 

2004 WAIRC 10955 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PATRICK WILLIAM SHEA 
APPLICANT 

 -v- 
 MARC ENVIROMENTAL SOLUTIONS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 10 MARCH 2004 
FILE NO/S APPLICATION 161 OF 2004 
CITATION NO. 2004 WAIRC 10955 
 
 
Catchwords Industrial law – Termination of employment – Harsh, oppressive and unfair dismissal – Acceptance of 

referral out of time – Application referred outside of 28 day time limit – Relevant principles to be 
applied – Commission satisfied applying principles that discretion should not be exercised – 
Acceptance of referral out of time not granted – Industrial Relations Act 1979 (WA) s 29(1)(b)(i), s 
29(2), s 29(3). 

Result Application not accepted out of time.  Application dismissed 
Representation 
Applicant Mr W Baxter as agent 
Respondent Mr L Pilgrim as agent 
 
 

Reasons for Decision 
(Ex Tempore) 

1 The application before the Commission is one brought by the applicant, Patrick William Shea, against Marc 
Environmental Solutions Pty Ltd as respondent.  The application as filed on 6 February, 2004 contains two limbs; firstly, 
an allegation that the respondent harshly, oppressively or unfairly dismissed the applicant;  secondly that the respondent 
denied the applicant outstanding benefits not benefits under an award, order or industrial agreement. 

2 After hearing the applicant, the respondent was not called upon. 
3 By the particulars of claim the application refers to the applicant's dismissal on or about 6 January, 2004.  Self evidently, 

therefore, the application is some three days, or thereabouts, out of time for the purposes of the 28 day time limit under 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2965 
 

the Act as required by s 29(2) of the Industrial Relations Act 1979 (WA) (“the Act”).  It is accepted, of course, that by s 
29(3) the Commission has the power to extend time effectively to accept an application which has been brought out of 
time if it considers that it would be unfair not to do so.  In that connection the Commission refers to the decision of the 
Full Bench of the Commission in Director General of the Department for Education v Prem Singh Malik (2003) 83 
WAIG 3056. In that decision the Commission referred to various factors in relation to considering applications of the 
present kind and I adopt and apply the principles set out in that decision for present purposes. 

4 In relation to the matter the length of the delay in filing the application is not a great delay, being some three days.  In my 
view that is reasonably short and is a factor arguably in favour of the applicant.  Secondly, in terms of the explanation for 
the delay the applicant's evidence was that he was unaware of the 28 day time limit until such time, it seems, he received 
the relevant papers and considered that the delay factor was 28 working days rather than 28 calendar days, although the 
Commission notes that despite arguably being aware of that limitation the applicant did not take complete steps to ensure 
compliance with the requirements of the legislation, he having relied upon, on his evidence, some assistance from a friend 
who is a union official. 

5 I might also add that on the applicant's own evidence he willingly conceded that it was not his original intention to 
commence proceedings in relation to unfair dismissal.  The overwhelming impression the Commission has from the 
evidence is that his primary concern was suggestions that he had been underpaid or had not received all of his 
entitlements that were properly due to him as a matter of law. 

6 In relation to steps taken, if any, by the applicant to evidence non acceptance of the termination of employment and that it 
would be contested, there was no evidence before the Commission that there was any indication to the employer that the 
applicant intended to contest his dismissal.  On the contrary the evidence seems that at least for a significant period of 
time after the dismissal there was no such contest evidenced. 

7 In relation to the merits of the substantive application in my opinion that is the factor where the applicant strikes the most 
difficulties in the present matter before the Commission.  To his very considerable credit, I might say, the applicant 
wholly admitted before the Commission in his evidence that he did in fact, as alleged by the employer, denigrate the 
employer to a client of the employer's on or about 21 December 2003 and it seems on his own evidence in the interview 
that took place between him and representatives of the employer on or about 6 January 2004 freely admitted that that 
conduct did take place. 

8 In my opinion, on any view of the law such conduct amounts to misconduct as a matter of common law and justifiably 
gives reason for an employer to exercise its contractual right to terminate arguably, without notice, for misconduct. In this 
circumstance the Commission notes that the employer terminated the employment by payment in lieu of notice and did 
not exercise its common law right to dismiss summarily for misconduct in those circumstances. 

9 Finally, there has been no prejudice demonstrated by the respondent simply because the respondent has not been called 
upon in the present application.   

10 The Commission's view on the evidence as a whole is overwhelmingly that the application has really been brought to 
recover what the applicant considers to be his lawful entitlements by way of salary, wages and allowances and in my 
opinion the unfair dismissal claim is somewhat of an afterthought.  Having said that and in any event the Commission is 
simply not persuaded, as I have said to the applicant's credit, given his full and frank admissions, that the application in 
relation to unfair dismissal would have any reasonable prospect of success and for those reasons the application to extend 
time is refused. 

 

2004 WAIRC 10858 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PATRICK WILLIAM SHEA 
APPLICANT 

 -v- 
 MARC ENVIROMENTAL SOLUTIONS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 10 MARCH 2004 
FILE NO/S APPLICATION 161 OF 2004 
CITATION NO. 2004 WAIRC 10858 
 
 
Result Order issued 
Representation 
Applicant Mr W Baxter as agent 
Respondent Mr L Pilgrim as agent 
 
 

Order 
HAVING heard Mr W Baxter as agent on behalf of the applicant and Mr L Pilgrim as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT that part of the application in relation to the claim of harsh, oppressive and unfair dismissal be and is hereby 
dismissed for want of jurisdiction. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2004 WAIRC 11046 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PATRICK WILLIAM SHEA 
APPLICANT 

 -v- 
 MARC ENVIROMENTAL SOLUTIONS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 2 APRIL 2004 
FILE NO/S APPLICATION 161 OF 2004 
CITATION NO. 2004 WAIRC 11046 
 
 
Result Direction issued 
Representation 
Applicant Mr W Baxter as agent 
Respondent Mr L Pilgrim as agent 
 
 

Direction 
HAVING heard Mr W Baxter as agent on behalf of the applicant and Mr L Pilgrim as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

THAT the applicant file and serve further and better particulars of par 24 of his notice of application by 12 April 2004.  
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

2004 WAIRC 12701 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PATRICK WILLIAM SHEA 
APPLICANT 

 -v- 
 MARC ENVIROMENTAL SOLUTIONS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 7 SEPTEMBER 2004 
FILE NO/S APPLICATION 161 OF 2004 
CITATION NO. 2004 WAIRC 12701 
 
 
Result Application dismissed for want of jurisdiction 
Representation 
Applicant Mr W Baxter as agent 
Respondent Mr L Pilgrim as agent 
 
 

Order 
HAVING heard Mr W Baxter as agent on behalf of the applicant and Mr L Pilgrim as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed for want of jurisdiction. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2004 WAIRC 11289 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GRAHAM SWEETMAN 
APPLICANT 

 -v- 
 COCA RAJA AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DELIVERED TUESDAY, 27 APRIL 2004 
FILE NO APPLICATION 1419 OF 2003 
CITATION NO. 2004 WAIRC 11289 
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Catchwords Industrial Relations Act 1979 (WA) s.29(1)(b)(i) & (ii) - Termination of employment – Harsh, 

oppressive and unfair dismissal – Summary Dismissal – Fair go all round not afforded – reinstatement 
impracticable - Compensation awarded for notice and annual leave 
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Reasons for Decision 
1 This is an application made pursuant to s.29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”).  The applicant Mr 

Graham Sweetman was employed by the respondent as a Warehouse Manager/Storeman from May 2001 until 27 August 2003.  
Mr Sweetman worked full time and received a wage of $725 gross per week.  He also received a bonus each year. 

2 Mr Sweetman says in his application as follows: 
“I feel I was unfairly dismissed because 
1. I have always been extremely diligent and very strict with all COD accounts. Mr Foster was always made aware of any 
“good” customers who were afforded a bit of latitude. He instructed me to simply use my judgement, which he openly 
trusted. 
2. I have always complied with any workplace rules Mr Foster put in place re: mobile phones. 
3. Given my excellent history of not taking sick leave and actually continually coming to work with chronic back pain, 
always carrying out my duties and not asking or receiving any assistance with heavy lifting, I feel a warning would have 
been sufficient recourse. 
4. I have never been given written or verbal notice of any misbehaviour”. 

3 Mr Sweetman seeks in compensation the payment of two weeks’ notice and his unused accrued annual leave.  It is the 
evidence of the owner of the business, Mr Tim Foster that this amounted to 5.5 days annual leave. 

4 The background to this is that Mr Foster and Mr Sweetman had a verbal altercation on 26 August 2003 outside a block of 
units, one of which was owned by Mr Sweetman as an investment property.  Mr Sweetman had earlier that day rung Mr Foster 
and advised him that he would not be attending work that day as he was ill.  Mr Sweetman then attended at his unit which he 
needed to paint as he was opening it for inspection.  Mr Foster says that he had been at or around those units the day before.  
He had left his coat there and gone back in the morning to collect the coat.  On driving past the units he noticed Mr 
Sweetman’s car.  This made him suspicious as to whether Mr Sweetman was in fact sick.  He rang Mr Sweetman on his mobile 
telephone and asked him to come down from his unit.   

5 There is a difference of evidence as to what happened when they met.  However, there was an unpleasant verbal disagreement 
between the two men.  Mr Foster asked Mr Sweetman to come to the office to discuss the matter.  Mr Sweetman refused and 
swore at Mr Foster.  Mr Foster departed and later that day drafted Mr Sweetman’s letter of termination.  Mr Sweetman arrived 
at work the next morning and tendered his resignation to Mr Foster due to the disagreement they had had.  Mr Sweetman 
sought to give notice until 8 October 2003, ie. a period of six weeks.  Mr Foster tore up the letter of resignation and handed Mr 
Sweetman his letter of dismissal and advised him to leave the premises.  Mr Sweetman then left the respondent’s premises.   

6 Mr Sweetman was paid up to and including that day, ie Wednesday, 27 August 2003.  He was not paid any notice.  He was not 
paid his accrued annual leave on the basis that he had been dismissed for gross misconduct.  Mr Foster had earlier sought 
advice from Centrelink who gave him a number for an industrial relations enquiry line being 1300 655 266.  Mr Foster says he 
was advised that Mr Sweetman’s behaviour was gross misconduct in that he misled him about being sick and verbally abused 
him.  In those circumstances he says he was advised that Mr Sweetman was not entitled to notice or the payment of his annual 
leave, and could be dismissed for gross misconduct. 

7 Evidence was given by Mr Sweetman and Mr Foster.  It is common ground that Mr Sweetman was a good employee who 
worked hard for the company.  He received a bonus payment each year [Exhibits A1 and R2].  It is also accepted by the 
respondent that Mr Sweetman took only limited sick leave in the 2 ¼ years he worked for the respondent and indeed on 
occasion came in to work when he was sick at the request of the respondent.  Mr Sweetman says that on one occasion he 
twisted his ankle and was in hospital until 4 am in the morning.  He contacted Mr Foster that day to advise him that he could 
not attend work and Mr Foster asked him to come in nevertheless.  Mr Sweetman did so.  Mr Sweetman says that he also 
suffered back pain and nevertheless worked without assistance.  This evidence was accepted by Mr Foster. 

8 With the exception of the incident on 26 August 2003 there is no evidence to suggest that the working relationship between the 
two men was anything other than good.  Mr Sweetman had worked hard for the company.  The company has only one other 
employee.  When Mr Foster was absent on other business Mr Sweetman would look after the operation of the company.  It is 
the case that the letter of termination drafted by Mr Foster complains of other problems with Mr Sweetman’s performance.  
The letter reads as follows: 

“You are being dismissed on the grounds of misconduct for your inappropriate behaviour. 
Regarding me personally, after your excuse of being ill today 26/8/03 and unable to attend work, then at 9.55am when I 
confronted you the same morning at 36 Tenth Avenue Maylands, while in your painting attire you said quote — “you 
were having a sickie” and in fact self admitting to lying to me as you were not ill. 
Then on me requesting you to come to my office to explain your dishonesty towards me, you could not control your 
emotions and became abusive three times, and your parting words you yelled out to me were - quote “You’re a fucking 
idiot”. 
Unfortunately at this point I immediately came back to my office, to prepare this letter to you and will give it to you when 
you come back to work. 
Previously you have been warned twice not to use your private mobile phone in my warehouse. 
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I will explain to you it is because I pay you to work for me in the hours at work. 
The first warning was in March 2003, and the second warning was on July 28th when you received 4 SMS messages in 1 
hour of you arriving at work. 
You arrived at 8.35am....your first  SMS message beeped at 8.40am  
 your second  SMS message beeped at 8.55am  
 your third  SMS message beeped at 9.08am  
 your forth  SMS message beeped at 9.35am 
the above times are within a few minutes depending on your time set on the phone. 
I had enough of your ignoring my first warning and your private affairs or other business was taking up the time, that you 
are employed by me. I then caught you reading the messages down the back alley of the fabric in the warehouse at 
9.40a.m. 
I then asked you to come to my office and asked why you still use the phone in my warehouse and asked you never to 
bring it inside again please. 
You vehement reply was quote “well you have one and it rings constantly too”. I replied it is my business use for the 
company, and other interests as well, which is why I employ you as a staff member. 
You have been instructed not to dispatch goods from my warehouse to clients who do not have a 30day account with 
Coca Raja Australia and a credit rating. 
Despite the above, you chose to send goods out unpaid to a company called Ezy-dress in Kalgoorlie without my approval, 
to the value of $238.15 on 13/5/03 which to day is still unpaid. 
Graham I have lost so much confidence in employing you on the above grounds.  
Your pay entitlement will be settled by the normal pay day this Thursday 28th August.” 

9 It is also the case that Mr Foster says that there are other matters that he could have brought up about Mr Sweetman and 
matters that he was advised about after Mr Sweetman’s dismissal.  He says also in the latter part of Mr Sweetman’s 
employment that Mr Sweetman was distracted by other interests.  These were not matters that were put to Mr Sweetman in 
cross examination, even though Mr Foster was advised by the Commission that he would need to do so and indicated that he 
understood this.  In any event I consider it clear from the evidence that the real source of complaint between the two men was 
the verbal disagreement they had on 26 August 2003.  The other matters in the letter of dismissal regarding Mr Sweetman’s 
attendance to his mobile phone at work and a complaint that he gave credit to a customer without a 30 day account are, in my 
view, matters that were added to the letter of dismissal perhaps by way of annoyance or perhaps to bolster the complaint 
against Mr Sweetman.  They are neither the source, in my view, nor the reason for Mr Sweetman’s termination.  I should add 
that Mr Sweetman gave a perfectly clear and, in my view, credible account of what had transpired regarding the use of his 
mobile phone and also the provision of credit to the customer.  I would accept Mr Sweetman’s evidence unreservedly and I 
would accept his evidence in preference to that of Mr Foster.   

10 I turn then to the actual incident on 26 August 2003.  Mr Sweetman agrees he did the wrong thing by ringing in sick when he 
was not and instead painting his unit.  However, he says that given his efforts for the company it was too harsh then to dismiss 
him for gross misconduct without notice and without payment of annual leave.  Mr Sweetman does not remember the exact 
words spoken in the conversation he had with Mr Foster on 26 August 2003.  However, he says that both men were swearing.  
He does not deny telling Mr Foster to “get f……” and yelling at Mr Foster as he left that “you’re a f….   idiot”.  He does not 
remember Mr Foster asking him to come back to the office to discuss the matter, instead his recall is that Mr Foster directed 
him to go back to work.  He handed in his resignation the next day because he did not think that the two men could work 
together after the incident on the previous day.  In response to Mr Foster’s request to attend at work, Mr Sweetman says that he 
advised him that he would see him the next day.  Later that day Mr Foster rang Mr Sweetman to arrange to pick up the keys to 
the warehouse from Mr Sweetman.  Mr Sweetman disagrees with the respondent’s claim that his actions were fraudulent. 

11 Mr Foster says that he assisted Mr Sweetman in his employment as Mr Sweetman was married to a cousin of his.  Mr Foster 
says he was compassionate in helping Mr Sweetman through a period where he was winding up his business.  He allowed him 
to use his mobile phone during that time at work to assist him in winding up his affairs.  Mr Foster says in the discussion on 26 
August 2003 he was polite and calm towards Mr Sweetman.  He says however that Mr Sweetman abused him verbally three 
times, refused to come back to the office to discuss the matter, issued a barrage of abuse towards him then yelled abuse at him 
as he left calling him a “f….. idiot”.  Later in that day he rang for industrial relations advice and was told that Mr Sweetman’s 
behaviour was gross misconduct and that by his actions he had forfeited his right to annual leave and the hours he had worked 
that week.  On previous occasions Mr Foster says that Mr Sweetman had formally sought leave when he needed it [Exhibit 
R4].  He says that during the discussion with Mr Sweetman, Mr Sweetman was highly emotional and had “lost the plot”.  Mr 
Foster said he kept his cool because he knew that this was pretty serious and he did not know whether the discussion would 
come to blows.  He says on several occasions the applicant told him to “get f……” 

12 In his closing submission Mr Foster says he was legally entitled to dismiss Mr Sweetman and wanted to dismiss him on 26 
August 2003, however, Mr Sweetman would not come to work that day.  He says Mr Sweetman’s actions in verbally abusing 
him were misconduct and his actions in ringing in sick, when he was not, were fraudulent. 

13 In closing submission Mr Sweetman reiterated that the argument on 26 August 2003 was not all one way.  Mr Sweetman says 
that Mr Foster agreed that he swore at him once.  Mr Sweetman says it was more than that and both had “a bit to say”. 

14 In simple terms but for the incident on 26 August 2003 Mr Sweetman might still have been an employee of the respondent.  
There is no evidence that the relationship prior to that time was anything other than good.  There is no evidence that prior to 
that time Mr Sweetman was anything other than a diligent employee.  The question then is whether the actions of 
Mr Sweetman on that day justified his termination by way of summary dismissal.  The onus is on the respondent to justify that 
the behaviour complained about warrants summary termination.  It is the case that altercations between an employee and 
employer may warrant summary termination.  However, whether this is so depends clearly on the circumstances.  The test is 
laid out in Graham Sargant v Lowndes Lambert Australia Pty Ltd 81 WAIG 1149 (FB) at page 1156 – 1157 where the Full 
Bench said: 
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“As to the question of summary dismissal, the Commission, constituted by Full Benches, has applied the well known 
principles expressed in North v Television Corporation Ltd (1976) 11 ALR 599 at 609 (FCFC) per Smithers and Evatt JJ, 
as follows:- 

“For purposes of the application of the common law principles to the facts of this case, the remarks of the Master of 
the Rolls in Laws v London Chronicle (Indicator Newspapers) Ltd [1959] 2 All ER 285 at 287 and 289 are in point. 
He said: 

‘... since a contract of service is but an example of contracts in general, so that the general law of contract will 
be applicable, it follows that, if summary dismissal is claimed to be justifiable, the question must be whether the 
conduct complained of is such as to show the servant to have disregarded the essential conditions of the contract 
of service ... I ... think ... that one act of disobedience or misconduct can justify dismissal only if it is of a nature 
which goes to show (in effect) that the servant is repudiating the contract, or one of its essential conditions; and 
... therefore ... the disobedience must at least have the quality that it is “wilful”; it does (in other words) connote 
a deliberate flouting of the essential contractual conditions.’ 

... Until the terms of the contract are known and identified it is impossible to say whether or not any particular 
conduct is in breach thereof or is a breach of such gravity or importance as to indicate a rejection or repudiation of 
the contract. 
One cannot begin the inquiry without ascertaining what work ... the employee was employed and had undertaken to 
perform. It is also necessary to ascertain what particular obligations the parties had agreed upon as important or 
even vital.” 

This approach is also expressed by Dixon and McTiernan JJ in the well known passage from their joint judgment in Blyth 
Chemicals Ltd v Bushnell ( 1933) 49 CLR 66 at 81-82.”   

15 I have no doubt that the exchange between Mr Sweetman and Mr Foster which occurred outside the work place, involved both 
men abusing each other.  In that sense having seen both men give evidence I prefer the evidence of Mr Sweetman to that of Mr 
Foster.  Additionally, I have some doubt about Mr Foster’s explanation as to why he was outside the unit in the first place.  In 
any event Mr Foster quite clearly wanted to challenge Mr Sweetman about misleading him as to his absence.  Mr Sweetman 
was not sick even though he had rung in and advised Mr Foster that he was taking a day off because he was ill.  Mr Sweetman 
agrees that his actions were wrong.  I doubt very much that Mr Foster then calmly asked Mr Sweetman to come to the office to 
discuss the matter.  Mr Sweetman cannot remember the words he said to Mr Foster, however, he does not deny that he would 
have told Mr Foster to “get f……”.  He also does not deny that as a last retort he yelled at Mr Foster that he was “a f…….. 
idiot”.  Mr Foster says he replied to Mr Sweetman to “get f……”.  In summary the actions of Mr Sweetman did not justify his 
summary dismissal.  He was in no way seeking to repudiate his contract. 

16 In fact, given the background whereby Mr Sweetman was a good employee, had a good relationship with his employer, and he 
had looked after the business during Mr Foster’s absences for other business, I cannot see how this one instance justifies Mr 
Sweetman being dismissed at all.  If I apply the test in Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ 
Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385 of a fair go all round, I need to decide 
whether the actions of Mr Foster constituted an abuse of his right to terminate the services of Mr Sweetman.  I find that Mr 
Sweetman was harshly, unfairly and oppressively dismissed on 27 August 2003.  I note the incident occurred outside the 
workplace at the instigation of Mr Foster.  The more appropriate penalty in my view might have been for Mr Foster to provide 
a warning to Mr Sweetman about his behaviour.   

17 Reinstatement is not practicable.  The loss incurred by Mr Sweetman was the loss of notice and also the loss of his accrued 
annual leave as he sought to resign given the events of 26 August 2003.  He gave Mr Foster six weeks’ notice on 27 August 
2003 having decided that the relationship could not continue.  He seeks only two weeks’ notice in compensation.  Pursuant to 
s.170CM of the Federal Workplace Relations Act 1996 Mr Sweetman would be due two weeks’ notice given his length of 
service and age.  I would award the amount of compensation as sought by the applicant; namely two weeks.  Mr Sweetman’s 
loss also includes his annual leave which the evidence shows is 5.5 days.  He is therefore entitled to compensation of 15.5 days 
@ $725 per week which gives a total of $2,247.50.  I would award this amount in compensation less any tax payable to the 
Commissioner of Taxation.  Payment to be made within 7 days of the date of order. 

 

2004 WAIRC 11387 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GRAHAM SWEETMAN 
APPLICANT 

 -v- 
 COCA RAJA AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE OF ORDER MONDAY, 10 MAY 2004 
FILE NO APPLICATION 1419 OF 2003 
CITATION NO. 2004 WAIRC 11387 
 
 
Result Applicant dismissed harshly, unfairly and oppressively; compensation awarded for notice and annual 

leave 
Representation 
Applicant Mr G Sweetman 
Respondent Mr T Foster 
 
 



2970 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

Order 
HAVING heard Mr G Sweetman on his own behalf and Mr T Foster on behalf of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby: 

(1) DECLARES that the applicant, Graham Sweetman, was harshly, unfairly and oppressively dismissed by the 
respondent on the 27th day of August 2003; 

(2) DECLARES that reinstatement is impracticable; 
(3) ORDERS that the said respondent do hereby pay within 7 days of this order, as and by way of compensation for 

notice and annual leave the amount of $2,247.50 to Graham Sweetman, less any taxation that ma be payable to 
the Commissioner of Taxation.   

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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Reasons for Decision 
1 This is an application by Ian West (“the applicant”) pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”).  

The applicant alleges that he was unfairly terminated from his employment with Farm Fresh Wholesalers (“the respondent”) on 
7 September 2003.  The respondent denies that the applicant was unfairly terminated. 

2 At the commencement of the proceedings it became clear that the respondent had been incorrectly named.  As a result the 
applicant sought leave to amend the respondent’s name.  Given the respondent’s consent to this course of action and the 
Commission’s powers under s27(1) of the Act, and having formed the view that it was appropriate in the circumstances to 
grant the amendment, I propose to issue an order that Farm Fresh Wholesalers be deleted as the named respondent in this 
application and be substituted with Chester Pass Investments Pty Ltd trading as Farm Fresh Food Market. 

Background 
3 A number of relevant facts were not in contest.  Until the respondent sold its retail operation to Woolworths Pty Ltd 

(“Woolworths”) in September 2003 the respondent operated both retail and wholesale divisions.  Throughout 2003 
negotiations took place between the respondent and Woolworths for the sale of the respondent’s retail section.  The applicant 
commenced employment with the respondent in its retail operations on 13 November 1999 as the Manager of its delicatessen 
and the applicant was terminated on 7 September 2003 when the sale of the respondent’s retail section to Woolworths was 
finalised.  At termination the applicant was earning $850 gross per week. 

4 In June 2003 a number of the respondent’s employees including the applicant were given a copy of a letter dated 10 June 2003.  
The letter reads as follows, formal parts omitted: 

“RE: Transition of business 
Many of you will be aware that we are negotiating with Woolworth’s (sic) over the sale of the business.  We can not 
guarantee the continued employment of any of our existing staff but will work closely with employees and 
Woolworth’s (sic) to minimise any disruptions and unnecessary anxiety. 
Over the coming weeks you will undergo an interview and assessment process to identify opportunities for you with 
the new owners. 
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To assist you during this period we have arranged for Great Southern Labour Solutions of Albany to assist current 
employees with updating and reviewing of resumes and interviewing (sic) coaching.  Please contact Jenny Jones 08 
9842 5555 (sic) should you wish to use this service. 
I take this opportunity to thankyou (sic) for your understanding during this transitional time and will keep you 
informed of progress as it occurs.” 

(Exhibit A3) 
5 On or about 4 September 2003 the respondent gave another letter to the applicant advising him of his termination.  This letter 

reads as follows, formal parts omitted: 
“RE: Transition of business 

As you are aware we have negotiated with Woolworth’s (sic) over the sale of the business. 
You have been successful in obtaining a position with Woolworth’s (sic) and will be terminating your employment 
from Farm Fresh Food Markets as of Midnight Sunday 7th September 2003. 
All termination monies owing including accrued leave will be paid into your nominated bank account by close of 
business Friday 12th September. 
I take this opportunity to thankyou (sic) for your loyal service to Farm Fresh Food Markets and take this 
opportunity to wish you every success in your future career.” 

(Exhibit A4) 
6 Immediately after the applicant was terminated he was employed by Woolworths for three days earning approximately 25% 

less than what he was earning with the respondent. 
7 Throughout his employment with the respondent the applicant’s employment was subject to two registered Workplace 

Agreements.  The first Workplace Agreement was signed by the applicant on 10 November 2000 and the second Workplace 
Agreement was signed by applicant on 30 March 2001 and expired on 30 March 2002 (Exhibits A1 and A2).  The respondent 
conceded that if the Workplace Agreement signed by the applicant on 30 March 2001 was not in force at the time the applicant 
was terminated then the terms and conditions of the Shop and Warehouse (Wholesale and Retail Establishments) State Award 
1977(No R 32 of 1976) (“the Award”) applied to the applicant’s employment. 

Applicant’s Evidence 
8 The applicant stated that even though the respondent formally advised him by letter in June 2003 that the respondent’s business 

was being sold to Woolworths the date of the sale kept changing and it was not made clear to him until he received his 
termination letter on or about 4 September 2003 that his employment with the respondent was to cease as of midnight Sunday 
7 September 2003.  The applicant stated that given the contents of his termination letter he understood that entitlements due to 
him would be paid into his bank account including payment for notice as well as accrued leave entitlements.  The applicant 
confirmed that he was subsequently paid his accrued leave entitlements but he was not given any payment in lieu of notice, nor 
was any redundancy payment made to the applicant. 

9 The applicant stated that if he had been given specific notice of the date of his termination and been told he would not be paid 
any money at termination then he would have sought alternative employment elsewhere prior to his termination occurring. 

10 Under cross-examination the applicant maintained that he was unaware of the exact date that the respondent’s retail division 
was to be sold and he presumed he would be given four weeks’ written notice of his termination as provided for in his most 
recent Workplace Agreement.  He stated that he was never approached by anyone on behalf of the respondent specifically 
giving him four weeks’ notice of the date that he was to be terminated. 

11 The applicant stated that he was aware that some of the respondent’s employees in its retail division were approached by the 
respondent and obtained alternative employment with the respondent in its wholesale division prior to the respondent selling its 
operations to Woolworths.  

12 The applicant stated that he applied for a position with Woolworths in or about early September 2003 because he was not given 
sufficient notice that his job would cease and he needed employment and he took on this position because he was told he 
would not be paid any termination money which would have given him time to look for other employment.  The applicant 
stated that after ceasing employment with Woolworths he worked for about six months in a delicatessen earning approximately 
$150.00 nett less per week than he was earning with the respondent.  The applicant stated that he was currently unemployed. 

13 The applicant confirmed that he swore an affidavit for an Industrial Magistrate’s court claim involving another of the 
respondent’s former employees (Exhibit R1).  The affidavit confirms the applicant’s uncertainty about the date of the sale of 
the respondent’s retail operations even though the applicant received a letter from the respondent in June 2003 about the 
proposed sale (Exhibit A3). 

14 The applicant stated that there were no discussions held with him about the impact of his termination prior to his termination 
being effected. 

Respondent’s Evidence 
15 The respondent declined the opportunity to give evidence. 

Submissions 
16 The applicant is seeking payment of four weeks’ notice to which he claims he is entitled and did not receive.  The applicant 

also submitted that even though there were positions available with the respondent in its wholesale division when he was 
terminated he was not approached by the respondent about ongoing employment options. 

17 The respondent argues that the applicant was given verbal notification on a number of occasions about the sale of the 
respondent’s retail operations and the applicant’s forthcoming termination as well as two written notifications of his 
termination.  The respondent maintained that in any event it was under no obligation to give the applicant written notification 
of his termination and if written notice was necessary the respondent relies on the contents of its letter to the applicant dated 
10 June 2003 which confirms that the respondent was negotiating with Woolworths over the sale of its retail business and that 
the respondent could not guarantee ongoing employment for its existing staff.  As the applicant was given notice in June 2003 
that he was to be terminated he was therefore not entitled to any payment in lieu of notice.  The respondent maintains that the 
applicant was not terminated due to a redundancy situation as there were equivalent job opportunities available for the 
applicant with the respondent undertaking similar duties in its wholesale division when the applicant was terminated and the 
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applicant made no effort to seek out alternative positions with the respondent and instead took up a suitable position with 
Woolworths.  Further, as suitable employment was obtained by the applicant with Woolworths, he was not entitled to a 
redundancy payment.  The respondent confirmed that there is currently a vacant manager’s position available with the 
respondent which the applicant could have taken up in the respondent’s wholesale section when he was terminated. 

18 The respondent’s representative confirmed that the respondent did not initiate meetings and discussions with the applicant 
about the impact of his termination. 

Findings and Conclusions 
Credibility 

19 I listened carefully to the evidence given by the applicant.  I have no hesitation in accepting his evidence as in my view he gave 
his evidence honestly and to the best of his recollection. 

20 In this instance I am required to determine whether or not the applicant was terminated due to a redundancy situation and 
whether the applicant was unfairly terminated. 

21 I turn now to the principles in relation to these matters and my findings and conclusions. 
22 Redundancy is itself a sufficient reason for dismissal (Amalgamated Metal Workers and Shipwrights Union of Western 

Australia and Other v Australian Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG 733).  Despite the requirement to 
accord procedural fairness, not every denial of procedural fairness will entitle an employee to a remedy.  No injustice will 
result if after a review of all the circumstances of the termination it can be said that the employee could be justifiably dismissed 
(Shire of Esperance v Mouritz (1991) 71 WAIG 891; Byrne v Australian Airlines Ltd (1995) 185 CLR 410 at 430 per Brennan 
CJ, Dawson and Toohey JJ and at 466 per McHugh and Gummow JJ).  If a decision is made to make an employee redundant 
based on the operational requirements of a company that can be a valid reason for the dismissal.  In this case I am of the view 
that the applicant was terminated due to a redundancy situation and therefore the respondent had a valid reason for terminating 
the applicant as it is clear from the evidence and it was not in contest that the respondent sold its retail operations to 
Woolworths in September 2003.  I reject the respondent’s contention that the applicant was not terminated due to a redundancy 
situation as the applicant obtained suitable employment with Woolworths and did not seek out alternative employment options 
with the respondent.  In my view the position the applicant took on with Woolworths did not constitute suitable alternative 
employment as the salary was significantly less in this position than the salary the applicant was paid by the respondent and I 
also conclude on the evidence that the applicant was not given the option of taking up alternative employment with the 
respondent. 

23 Having said that it is appropriate to consider any unfairness in relation to the process used in effecting a redundancy, as well as 
all of the circumstances surrounding the termination of the employment having regard to s26 of the Act.  The question to be 
determined by the Commission is whether the legal right of the respondent to dismiss the applicant has been exercised harshly 
or oppressively against the employee so as to amount to an abuse of that right (Undercliffe Nursing Home v The Federated 
Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385). 

24 The provisions of Part 5 of the Minimum Conditions of Employment Act 1993 (“the MCE Act”) are implied into the applicant’s 
contract of employment.  A failure to comply with the mandatory requirements under s41 of the MCE Act is a factor to be 
taken into account in deciding whether a dismissal is unfair (see Gilmore v Cecil Bros and Ors (1996) 76 WAIG 4434, per the 
President at 4445; WA Access Pty Ltd v Vaughan (2000) 81 WAIG 373 at 378 and cases cited therein). 

25 Section 41 of the MCE Act provides: 
“41. Employee to be informed  

(1) Where an employer has decided to —  
(a) take action that is likely to have a significant effect on an employee; or 
(b) make an employee redundant, 
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the 
decision has been made, of the action or the redundancy, as the case may be, and discuss with the 
employer the matters mentioned in subsection (2). 

(2)  The matters to be discussed are —  
(a) the likely effects of the action or the redundancy in respect of the employee; and 
(b) measures that may be taken by the employee or the employer to avoid or minimize a 

significant effect, 
as the case requires." 

26 Section 43 of the MCE Act provides: 
“43. Paid leave for job interviews, entitlement to (sic) 

(1) An employee, other than a seasonal worker who has been informed that he or she has been, or will be, 
made redundant is entitled to paid leave of up to 8 hours for the purpose of being interviewed for 
further employment. 

(2)  The 8 hours need not be consecutive. 
(3)  An employee who claims to be entitled to paid leave under subsection (1) is to provide to the 

employer evidence that would satisfy a reasonable person of the entitlement. 
(4)  Payment for leave under subsection (1) is to be made in accordance with section 18. 

27 Section 41 provides that where an employer has decided to make an employee redundant the employee is entitled to be 
informed by the employer as soon as is reasonably practicable after the decision has been made of the redundancy and 
discussions are to be held with the employee about the likely effects of the redundancy and measures that may be taken to 
avoid or minimise its effect.  In this case these requirements were not met.  It is clear that the respondent did not initiate 
discussions about the effect of the redundancy on the applicant and the respondent did not canvass alternatives with the 
applicant once the decision was made by the respondent to make him redundant.  Even though the applicant was offered 
assistance to identify opportunities and possibly gain employment with Woolworths this does not meet all of the obligations 
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required of an employer under s41 of the MCE Act (see Garbett v Midland Brick Company Pty Ltd (2003) 83 WAIG 893).    I 
do not accept the respondent’s argument that the onus was on the applicant to seek out positions with the respondent as this is 
contrary to the obligation on the respondent to initiate discussions with an employee on the matters contained within s41 of the 
MCE Act.  For this reason, in my view, I consider that to the extent the applicant was not consulted in relation to his dismissal, 
his termination was unfair. 

28 As the applicant was deprived of any opportunity to consider options with the respondent apart from termination this 
contributed significantly to the applicant being unfairly terminated.  The applicant stated that some of the respondent’s 
employees in its retail division were approached and took up positions with the respondent in its wholesale division.  At the 
hearing the respondent’s agent indicated that a position as a manager in the respondent’s wholesale division currently remained 
open and was an option for the applicant to have taken up at termination.  I find that it was possible that the applicant could 
well have continued employment with the respondent as a manager if he was given the opportunity to take up the position of 
manager in the respondent’s wholesale division undertaking similar duties to his previous position.  The applicant was simply 
not approached by the respondent and asked whether he was interested in this position. Indeed the respondent conceded that 
this was a possible option for the applicant but it did not eventuate as the applicant did not raise this issue with the respondent. 

29 It is clear on the evidence that s43 of the MCE Act was not complied with as the applicant was deprived of any ability to avail 
himself of paid leave to attend for job interviews given the short notice he was given of his termination.  I accept the 
applicant’s evidence that he only became aware of the exact date of his termination when he received the letter dated Thursday 
4 September 2003 advising him that his termination was effective 7 September 2003.  Even though the applicant was advised 
in June 2003 that the respondent was negotiating the sale of its operations with Woolworths there is no mention that the 
applicant would be terminated on a specific date. 

30 I have already found that the applicant was given only three days’ notice of his termination.  It is therefore my view that the 
applicant was given insufficient notice at termination.  I find that the industrial instrument outlining the applicant’s terms and 
conditions at termination was the Award as the applicant’s second Workplace Agreement expired on 30 March 2002.  The 
Award provides at Clause 20. – Contract of Employment and Termination that the applicant was due three weeks’ notice at 
termination.  I accept the applicant’s evidence that he was not given written or verbal notice apart from his letter of termination 
dated 4 September 2003 that he was to be terminated on 7 September 2003.  The correspondence given to the applicant in June 
2003 does not refer to the applicant being terminated on or about a specific date.  Indeed the letter raises the possibility of 
ongoing employment given the letter’s reference to there being no guarantee of continued employment.  I accept that the lack 
of notice given by the respondent made it difficult for the applicant to canvass alternative employment options, apart from the 
position he took up with Woolworths.  As the applicant was not given sufficient notice of his termination I find that this 
contributed to the unfairness of his termination.    

31 I have already found that the applicant was made redundant by the respondent.  In my view the applicant was treated unfairly 
when the respondent failed to pay the applicant redundancy entitlements due to the applicant at termination under the Award. 

32 In all of the circumstances, namely the non-compliance with the MCE Act, specifically the lack of discussion about 
alternatives to termination and measures to minimise the impact of termination on the applicant, and importantly the possibility 
that the applicant could have continued in employment with the respondent as a result of these discussions, the lack of a 
redundancy payment and the lack of adequate notice it is my view that these factors contributed to the applicant being unfairly 
dismissed.  He was not given a fair go all round (Undercliffe Nursing Home v The Federated Miscellaneous Workers’ Union of 
Australia, Hospital, Service and Miscellaneous, WA Branch (op cit)). 

Compensation 
33 I am satisfied that the working relationship between the applicant and the respondent has broken down such that an order for 

re-instatement or re-employment would be impracticable.  The applicant was not seeking re-instatement nor was this offered 
by the respondent at the hearing and the period of time between termination and hearing has been lengthy. 

34 I therefore now turn to the question of compensation.  I apply the principles set out in Bogunovich v Bayside Western Australia 
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886. 

35 On the evidence, I am satisfied the applicant took reasonable steps to mitigate his loss.  After termination the applicant 
commenced in a new position with Woolworths which lasted three days and he earned approximately 25% less than what he 
was earning with the respondent.  He then commenced employment in a delicatessen which continued for about six months 
earning approximately $150.00 nett less per week than he was earning with the respondent. 

36 As the applicant was terminated due to a redundancy situation and his position was abolished, I am required to assess the 
applicant’s loss taking this into account (Garbett v Midland Brick Company Pty Ltd (op cit)).  The applicant was not given a 
payment in lieu of notice, to which he was entitled.  In my view the applicant has also suffered the loss of income he would 
have received if his services had not been terminated and if he had continued with the respondent in the position of a manager 
in the wholesale division.  I have already found that it is possible that the applicant could have continued in employment with 
the respondent as at 7 September 2003 in this position if discussions were held with the applicant and this alternative was 
canvassed with the applicant.  Even though the applicant did not give evidence that he would have taken on this position if 
given the opportunity it is my view that the applicant would most probably have taken up this position as the applicant wanted 
to and needed to continue in employment and was unhappy at the time to take on employment on less than he was earning with 
the respondent.  Further, the respondent maintained that this position would have been suitable for the applicant and I take into 
account that the applicant had nearly four years of service with the respondent and no issues were raised by the respondent 
about any performance concerns with the applicant.  In addition to three weeks’ notice less the three days already paid, it is my 
view therefore that the applicant’s loss is the loss of his income as a manager with the respondent for a period of 12 months 
after his termination, which in my view would have been a reasonable period for the applicant to have continued working with 
the respondent, minus the applicant’s earnings after termination. 

37 As the applicant’s post termination income and the salary of the manager’s position in the respondent’s wholesale division is 
unclear, I direct the parties to liaise within seven (7) days of the date of this decision as to the amount to be paid to the 
applicant in light of these reasons for decision and taking into account the six (6) months’ remuneration cap as provided for 
under s23A(8) of the Act. 
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Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of 

reinstatement. 
 
 

Order 

WHEREAS on 7 July 2004 the Commission issued Reasons for Decision in this matter and the parties were required to confer 
within seven days of the date of the decision as to the amount to be paid to the applicant in light of the reasons for decision; and 

WHEREAS no agreement was reached between the parties as to the amount to be paid to the applicant; and 

WHEREAS on 14 July 2004 the respondent’s representative advised the Commission by way of facsimile that the amount the 
respondent would have paid the applicant in the position of manager in the respondent’s wholesale division was $850.00 gross per 
week; and 

FURTHER the respondent’s representative advised the Commission that it was the respondent’s view that the applicant had not 
fully disclosed all of the income earned by him since his termination by the respondent and the Commission requested the 
respondent provide further information in relation to its claim; and 

FURTHER the respondent’s representative also advised the Commission that since the hearing of this matter and prior to the 
decision being handed down the parties had entered into a deed of settlement and release that provided for the settlement sum in the 
deed of settlement to be offset against any money ordered to be paid to the applicant as part of this application and the respondent 
proposed to deduct the settlement sum from any amount ordered; and 

WHEREAS on 16 July 2004 the applicant provided a copy of a group certificate of earnings up to 30 June 2004 plus the amount 
earned whilst working with Woolworths Pty Ltd confirming that he had earned $18305.00 gross in total after his termination and up 
to the time of hearing; and 

WHEREAS on 19 July 2004 the Commission received a facsimile from the respondent’s representative asserting that an amount of 
$12,295 gross was due to the applicant; and 

WHEREAS after receiving correspondence from the parties the Commission has determined that the amount to be paid to the 
applicant in light of the reasons for decision that issued on 7 July 2004 is $22,100.00 gross when taking into account the 6 month 
remuneration cap outlined in s23A(8) of the Act ($850.00 gross per week x 52 weeks = $44,200 less income earned by the 
applicant of $18,305.00 gross = $25,895.00 gross which is greater than the 6 month remuneration cap); and 

WHEREAS on 28 July 2004 the Commission issued a Minute of Proposed Order in this matter; and 

WHEREAS by facsimile dated 30 July 2004 the respondent requested a Speaking to the Minutes by way of written submissions in 
relation to paying the compensation ordered in instalments; and 

WHEREAS on 2 August 2004 the Commission wrote to the parties advising that a Speaking to the Minute of Proposed Order 
would be dealt with by way of written submissions; and 

FURTHER the respondent was to file and serve its submissions by no later than 12 August 2004 and the applicant was to file and 
serve any submissions in reply by no later than 16 August 2004; and 

WHEREAS the respondent’s representative argued that given the Commission’s powers under s23A(10) of the Act the respondent 
was seeking an amendment to the Minute of Proposed order to allow the respondent to pay the compensation ordered in six 
monthly instalments and in support of its application provided a letter from the respondent’s accountant advising the financial status 
of the respondent; and 
WHEREAS the applicant argued that his preference was that the payment be made in one instalment but in the alternative if the 
Commission was of the view that the compensation should be paid in instalments then he sought the payment to be made in three 
equal instalments over a period of three months; and 
WHEREAS the Commission was of the view after hearing from the parties and given the Commission’s powers under s23A(10) of 
the Act that it would grant payment by instalments and that the sum would be payable in three equal instalments over a specified 
period;  
NOW THEREFORE having heard Mr I West on his own behalf and Mr R Glass as agent and later Ms M Binet of counsel on behalf 
of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1 ORDERS that the name of the respondent be deleted and that Chester Pass Investments Pty Ltd trading as Farm 
Fresh Food Market be substituted in lieu thereof. 

2 DECLARES THAT the dismissal of Ian West by the respondent was unfair and that reinstatement or re-
employment is impracticable. 

3 ORDERS the respondent to pay Ian West compensation in the sum of $22,100.00 gross in three (3) equal 
instalments of $7,366.66, the first payment being due within seven (7) days of the date of this order, the second 
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payment being due by no later than 20 September 2004 and the third payment being due by no later than 
20 October 2004. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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Reasons for Decision 
1 The applicant claims that on or about 16 December 2003 he was harshly, oppressively and unfairly dismissed by the 

respondent.  By this application under s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”), the applicant seeks a 
remedy of reinstatement alternatively compensation for loss and injury. 

The Facts 
2 The essential facts in this matter are not controversial and are as follows.  The applicant is a professional architect and he 

commenced employment in 1990 with the then City of Wanneroo as its senior buildings officer.  Subsequently, he became the 
co-ordinator of building services with the respondent in 1999.  In this capacity, he was required to oversee construction of 
council facilities and to provide professional advice to the council.  Approximately two years ago, following some 
organisational restructuring, the respondent formed an assets and commissioning unit, with the objective of determining a 
corporate approach to the respondent's management of its building assets.  This change was brought about by an internal 
review, supported by senior management, including the senior manager of the department in which the applicant was located.   

3 It was common ground that the creation of the assets and commissioning unit required a greater degree of co-ordination 
between the respondent's various departments involved in property management, including that in which the applicant worked.  
Approvals systems for projects were changed, and it seems fair to observe from the evidence, that individual officer’s 
autonomy in relation to capital expenditure was significantly reduced.   This caused some frustration for the applicant and also 
for others, such as Mr Evangelista and Ms Oliver, former co-employees of the applicant who testified on his behalf. 

4 It was the applicant's evidence that as a result of dealings with the manager of the assets and commissioning unit, Mr Smith, he 
became frustrated with what he regarded as interfering and demeaning conduct towards him as a professional architect.  Events 
developed to the point where in late November 2003, the applicant requisitioned for expenditure the sum of approximately 
$97,000, to perform what he regarded as essential and quite urgent upgrades of the lifts at the respondent’s administration 
building.  It was the applicant's view that such a project was permissible within the existing maintenance contract for the lifts 
in question.  On submitting the appropriate approvals requests, and having sought and obtained what he thought was the initial 
approval of Mr Smith, the applicant's request to proceed with this project was rejected by Mr Smith, as it was deemed to be a 
project that required the preparation of a tender, in accordance with local government regulations. 

5 The applicant said by this stage he had invested considerable time and effort in progressing this project and regarded the 
rejection of the request as a continuation of previous difficulties he encountered in dealing with the assets and commissioning 
department generally and Mr Smith in particular.  On being notified of the rejection on 26 November or thereabouts, the 
applicant, as was common ground, became upset and informed his manager Mr Cluning that “he would see Chris Smith about 
the issue.”  The applicant then proceeded from his work location and in a very agitated state, went upstairs to the floor on 
which Mr Smith was located.  On his way to Mr Smith's office, the applicant changed his mind and decided to see Ms Bishop 
an officer in Mr Smith's department instead.  As he came to Ms Bishop's office, he saw Mr Smith was in her office and became 
enraged.  The applicant testified he remembered little as to the events in the office apart from shouting and being very upset.  
The applicant testified he had no reason to doubt the evidence of Mr Smith and Ms Bishop as to what they described occurred 
that morning. 

6 Mr Smith testified that he was in Ms Bishop's office on the morning of 26 November 2003 at about 9.20-9.30am.  He was 
discussing work issues with her.  He said that he noticed out of the side window to Ms Bishop's office, somebody moving very 
quickly past the window.  He said that immediately the applicant came “charging” into the office swinging at him and ran 
straight into and pushed at him with both fists.  Mr Smith said he was pushed back on to Ms Bishop's table and suffered an 
injury to his buttocks and there was a tear in his trousers.  Mr Smith said that he tried to get up off the table and the applicant 
kept pushing him back and tried to kick him.  It was Mr Smith's evidence that the applicant was in a rage, was shouting 
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obscenities and abusing him to the effect that “he was a f...  idiot and that he did not know what he was f...  doing” and other 
forms of verbal abuse.  According to Mr Smith, the applicant was shaking his fists at him while this was occurring.  Mr Smith 
said he was extremely shaken and traumatised at the time and felt very threatened. 

7 Mr Smith testified that he attempted to ask the applicant to leave the office as Ms Bishop was also visibly very upset by this 
stage.  The applicant blocked attempts by Mr Smith and Ms Bishop to leave the office.  By this time, another employee, a Mr 
MacArthur, had come to the office door and Mr Smith requested that he call the police.  Both Mr Smith and Ms Bishop 
managed to get out through the office door, and the applicant followed Mr Smith down the corridor shouting at and abusing 
him as they went.  Mr Cluning, had arrived at the location and attempted to restrain the applicant and calm him down.  Mr 
Smith then left that floor of the building and reported the incident to Mr Djulbic, one of the respondent's departmental 
directors. 

8 Ms Bishop said she was terribly upset by the incident and the applicant was extremely angry and swore profusely when he 
came into the office.  She testified that she did not know what to do as the incident took place.  She felt very distressed, shaken 
and cried after the event.  She testified that she felt very nervous about the applicant afterwards because of this incident.  Ms 
Bishop also said that on occasions previously, she had noticed the applicant had been aggressive to her and she had to be 
careful in her dealings with him because of some friction between her department and the applicant's department at the 
respondent. 

9 It was Mr Smith's evidence that as a consequence of this incident, he visited the doctor on 26 November for some treatment to 
his injuries.  He was then interviewed by the respondent's management, as a part of the investigation which commenced on the 
same day of the incident.  Additionally, Mr Smith said that he took some time off work and from that time onwards, no longer 
felt comfortable in working at the respondent.  He commenced seeking other employment and obtained his present position 
based in the Northern Territory.  He had not seen the applicant since the incident at the time he testified in these proceedings. 

10 The senior management of the respondent began their investigations into the incident, by interviewing those directly involved.  
Interviews took place with Mr Smith, Ms Bishop, and Mr MacArthur, and Mr Cluning prepared and signed an “incident 
statement” in relation to what he saw and heard on the day in question.  The content of the interviews were tape recorded and 
copies of the transcripts were tendered in evidence.  At the time of the investigation, the applicant was suspended on full 
salary, pending the outcome of the respondent's enquiries.   

11 By letter dated 27 November 2003, the allegations against the applicant were outlined.  The applicant responded to this letter 
on 3 December 2003, providing his explanation for the incident.  In short, the applicant at no stage denied the allegations 
against him, but said he could recall little after entering Ms Bishop's office and pushing Mr Smith in anger.  The applicant 
sought to explain his behaviour by reason of frustration in his dealings both with Mr Smith and the respondent's management 
generally. An interview took place on 10 December with the applicant.  During this interview, the applicant was afforded a full 
opportunity to explain the incident and his allegations of provocation.  On 11 December, Mr Smith was again interviewed, at 
which issues raised by the applicant on 10 December were put to Mr Smith for his comment.  In summary, Mr Smith denied 
that there had been any attempt whatever to deliberately provoke or bully the applicant as alleged.  On the contrary, it was Mr 
Smith's position that he had gone out of his way to include the applicant in various consultative groups within the respondent, 
and he encouraged his technical input into matters relevant to his area of operation. 

12 As a consequence of the investigation conducted by the respondent, the conclusion was reached that the applicant had 
committed an assault on a manager of the respondent both physically and verbally.  The respondent concluded that there was 
no justification for such conduct by the applicant and in any event, it was certainly disproportionate to any frustration the 
applicant may have experienced in dealings with the assets and commissioning unit.  The respondent took into account the 
applicant's length of service and prior work history, but concluded that the conduct could not be excused and decided to 
terminate the applicant's employment.  Whilst the employment was terminated in a summary fashion, in light of the applicant's 
length of service, the applicant was provided two months’ salary in lieu of notice and all of his accrued entitlements. 

13 I find accordingly. 
Consideration 
14 It is not necessary for me to consider all of the evidence adduced in this matter.  I have outlined the essential facts above.  As I 

have observed, the conduct in question on 26 November 2003, when the applicant physically and verbally assaulted Mr Smith, 
in the presence of Ms Bishop, was not contested.  Furthermore, I accept on the evidence, including that from the applicant and 
from Mr Evangelista, the respondent’s building coordinator, and Ms Oliver the respondent’s building services technical 
officer, that the changes implemented by the establishment of the assets and commissioning unit, may have caused some 
delays and frustration amongst building services staff in getting projects completed.  Both Mr Evangelista and Ms Oliver 
referred to this occurring from time to time, in their testimony.    

15 However, I am far from persuaded on the evidence, that there was any deliberate bullying or singling out of the applicant by 
Mr Smith as the applicant alleged.  There may have been occasions where a lack of response to the applicant’s 
communications to the assets and commissioning unit were a source of frustration and the applicant felt he was not included 
sufficiently in decisions, given his area of expertise, which expertise was not in question.  Moreover, I have no doubt that the 
applicant, as he himself said in his own evidence, had a short temper.  However, I do not accept to any extent on the evidence, 
that the applicant was provoked such that his conduct on 26 November could be in any way justified.  The conduct of the 
applicant on that morning, constituted a serious physical and verbal attack upon a senior manager of the respondent.  The 
attack was without warning, and was in the full presence of another employee who was quite traumatised by it.  As a 
consequence of the attack, Mr Smith left the respondent. 

16 The relevant law in relation to matters of this kind is well settled.  The onus to establish the overall unfairness of the dismissal 
is on the applicant. This is so, notwithstanding that given the respondent relies upon acts of misconduct to justify its actions a 
burden rests upon it to establish the grounds upon which it relied at the time of the applicant's dismissal. I adopt and apply the 
well known test in matters of this kind in Bi-Lo Pty Ltd v Hooper (1992) 52 IR 224 when the Full Bench of the Industrial 
Commission of South Australia said at 229:  

“An employee is entitled to both substantive and procedural fairness in respect of a dismissal. Substantive fairness will be 
satisfied if the grounds upon which dismissal occurs are fair grounds. Broadly speaking a dismissal will be procedurally 
fair if the manner or process of a dismissal and the investigation leading up to the decision to dismiss is just. 
Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary onus 
which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it conducted 
as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was reasonable 
in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all allegations and 
respond thereto; and that having done those things the employer honestly and genuinely believed and had reasonable 
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grounds for believing on the information available at that time that the employee was guilty of the misconduct alleged; 
and that, taking into account any mitigating circumstances either associated with the misconduct or the employee’s work 
record, such misconduct justified dismissal. A failure to satisfactorily establish any of those matters will probably render 
the dismissal harsh, unjust or unreasonable.”  

17 The ratio of Bi-Lo has been adopted and applied by the Full Bench of this Commission on numerous occasions: Tip Top 
Bakeries v Transport Workers Union (1994) 74 WAIG 1729; Western Mining Corporation Ltd v Australian Workers Union 
(1997) 77 WAIG 1079; and West Australian Branch, Australasian Meat Industry Employees Union, Industrial Union of 
Workers, Perth v Geraldton Meat Exports Pty Ltd (2001) 81 WAIG 2523.  

18 In cases such as these, it is not for the Commission to place itself in the position of the employer as at the time of the dismissal, 
and to substitute its own opinion for that of the employer at the time that its opinion was formed. That is, it is not for an 
employer to subsequently prove on the balance of probabilities, that the misconduct complained of actually occurred, but 
rather, for it to establish that at the time of the dismissal, the employer acted reasonably, that is, that it had a sound basis upon 
which to form its views that the misconduct had occurred after a proper investigation and that the employer has not otherwise 
acted capriciously or harshly. The circumstances of the employment relationship must always be considered, that is, in matters 
of this kind, a practical and commonsense approach to the application of the test of fairness must be adopted. It must also be 
borne in mind, that s 26(1)(c) of the Act requires the Commission to have regard for the interest of not just the employee, but 
also the employer. Applying this practical test, in cases such as the present, it would not be reasonable to expect employers to 
investigate matters to the standards expected of the police or other investigatory bodies. What is required is that it be 
demonstrated that any investigation undertaken was reasonable in the circumstances, and that the affected employee has been 
accorded procedural fairness.    

19 I am persuaded that the investigation into the incident by the respondent was reasonable and that the applicant had every 
opportunity to answer the allegations against him.  The respondent had regard to mitigating circumstances such as the 
applicant’s length of service and work history.  As I have already observed, the actual incident was not denied by the applicant. 

20 Furthermore, in relation to fighting in the workplace, it is the case that it is not in every instance of fighting or threatening 
behaviour in the workplace, that summary dismissal for misconduct will be justified: Mt Newman Mining Co Pty Ltd v The 
Australian Workers Union, Western Australian Branch, Industrial Union of Workers (1983) 63 WAIG 2397; AFMEPKIU v 
Dampier Salt Operations Ltd 79 WAIG 2305; AFMEPKIU v John Holland Construction & Engineering Pty Ltd 79 WAIG 
1302. All of the circumstances of the case must be considered, as s 26(1)(a) of the Act plainly requires. It is also the case that 
an employer has an obligation under statute and at common law to ensure employees are not exposed to hazards at work: s 20 
Occupational Safety and Health Act 1984 (WA); Robe River Iron Associates v Australian Workers Union, Western Australian 
Branch, Industrial Union of Workers (1987) 67 WAIG 320. 

21 In this case, however, it was not the circumstance that both employees were involved in an altercation.  The assault by the 
applicant on Mr Smith was in my view unprovoked, serious and threatening.  Conduct of that kind is totally unacceptable in 
any workplace under any circumstances.  There can be no justification for it in my opinion.  Any difficulties arising from 
internal changes in organisations should be resolved through proper channels and not by resorting to violence, which can never 
be condoned. 

22 Given that the applicant’s conduct, in my view, would have warranted summary dismissal for misconduct proper, without the 
payment of any entitlements, the fact that the applicant was paid two months’ salary in lieu of notice, and all of his accrued 
entitlements, is not insignificant.  It can hardly be said in my opinion, that the applicant has been treated in any sense harshly, 
oppressively or unfairly.  On the contrary, in my view, the applicant's dismissal could only be described as fair in all of the 
circumstances and is not one in which the Commission should interfere. The application is dismissed. 
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Order 
HAVING heard Mr P Whelan on his own behalf and Mr J Brits of counsel on behalf of the respondent the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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SECTION 29(1)(B)—Notation of— 
 

Parties File Number Commissioner Result 
Adrienne Mary Weston St Quentins Dental Group 468/2004 Scott C Dismissed 
Ainslie Arnott Network Packaging 754/2004 Harrison C  Discontinued 
Alan Hall Leeman Country & Sporting Club Inc 6/2004 Smith C  Discontinued 
Alexander Cilemanoff Australian Federation of Islamic 

Councils - Dr Ameer Ali (Chairman) 
763/2004 Smith C  Discontinued 

Alisia Cheryl Power Bojangles 970/2004 Coleman CC  Discontinued 
Alison Jane Sinclair Benra Pty Ltd T/A Gelflex Laboratories 1562/2003 Harrison C  Discontinued 
Amada Miller  Primal Urge Piercing 931/2004 Kenner C Discontinued 
Andrew Clifford Carr Envotec Pty Ltd t/a Australian 

Envelopes , Interstate Enterprises Pty 
Ltd t/a ATS Group 

1671/2003 Wood C  Discontinued 

Andrew Cockroft Leader Cabling Systems 948/2004 Coleman CC  Discontinued 
Andrew Jacob Smart Gymbus 147/2004 Wood C  Dismissed 
Andrew Neville Moar Quell Pty Ltd T/As Budget Pest Control 923/2004 Coleman CC  Discontinued 
Angela Maria Lensink  Richard Edmund Fenny 585/2004 Beech SC Discontinued 
Anita Margaret Moscardini Depa Holdings Pty Ltd 9/2004 Smith C  Dismissed 
Anne Michelle Tobin Permacoat 701/2004 Kenner C Discontinued 
Anthony Richard A Hilton Augusta Resorts Pty Ltd 630/2004 Kenner C  Discontinued 
Bernadette Bertagna BBX Management Ltd 914/2004 Kenner C Discontinued 
Boris Valvoline Australia Pty Ltd 1883/2003 Harrison C  Discontinued 
Brody Luke Derich First Mobile Operations Pty Ltd 1503/2003 Harrison C  Discontinued 
Charles Matthew Southern Illiad Pty Ltd T/A Magic Nissan ACN 

009 070 777 
1938/2003 Harrison C  Discontinued 

Chris Smythe Dangerous Goods Management 
Australia 

1110/2003 Harrison C  Discontinued 

Christopher York S Tan The Bank's Family Trust Trading As 
Quantum Business Development 

168/2004 Wood C  Dismissed 

Clem Chadbourne Department of Education 310/2004 Harrison C  Discontinued 
Clinton John Reynolds Kalgoorlie Mining Work PTY LTD 759/2004 Gregor C  Discontinued 
Coralie Nicholls Juno Nominees Pty Ltd (Mike 

O'Halloran) 
435/2004 Smith C  Dismissed 

Corey Paul Tidnam Goldeast Corporation t/as Metro Motors 
Holden 

919/2004 Gregor C  Discontinued 

Craig Hatch SGS Australia Ltd 740/2004 Kenner C Discontinued 
Craig Peter Randall Airmet Scientific Pty ACN 006 849 949 1350/2003 Kenner C Discontinued 
Danuta Helen Mania Nadvadats Pty Ltd T/as BSP Plumbing 

Products 
582/2004 Smith C  Discontinued 

David Allan Beckhaus Capt'n Snooze 404/2004 Gregor C  Discontinued 
David Allan Beckhaus Mr Phil Traianedes 998/2004 Coleman CC  Discontinued 
David Anthony Nicholson Mulberry On Swan t/as Smales Group 647/2004 Smith C  Discontinued 
David Matthew Prosser Western Australian Sports Centre Trust 604/2004 Gregor C  Discontinued 
David Roy Jennings Siemens Limited 1018/2004 Gregor C  Discontinued 
Dean Whitby Maver Contracting P/L 497/2004 Beech SC  Discontinued 
Deborah Maree Pearcey Parkwater (WA) Pty Ltd 79/2004 Harrison C  Discontinued 
Deborah Woods Showcrest Pty Ltd 544/2004 Beech SC  Discontinued 
Dennis Jackson ATS Group 225/2004 Kenner C Dismissed 
Derek John Doohan Asphalt Services Pty Ltd 747/2004 Coleman CC  Discontinued 
Domenica Calabro Newman Electronics 90/2004 Kenner C  Discontinued 
Donald Bruce Caudle Water Corporation North West Region 1296/2003 Beech SC  Discontinued 
Dr Angela Maria Lensink Mr Richard Edmund Fenny 585/2004 Beech SC  Discontinued 
Eladio Villaflor Computer Corp 444/2004 Harrison C  Discontinued 
Fay Eva Kennedy Ogilvies Specialty Foods and Kitchen 

Ware ABN (627 131 20680) 
1837/2003 Harrison C  Discontinued 

Francesca Matthews Prospero Productions Pty Ltd 1037/2003 Harrison C  Discontinued 
Francesco Vincenzo Panetta Coil Steels Long Products - Perth 737/2004 Coleman CC  Discontinued 
Francis William McCann Worley Pty Ltd (ACN 001 279 812) 662/2004 Gregor C  Discontinued 
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Parties File Number Commissioner Result 

Frank Vamvakaris SupplyWest Bookland/ Boise Cascade 193/2003 Coleman CC  Discontinued 
Frank Vamvakaris National Office Products Ltd 498/2003 Coleman CC  Discontinued 
Gabriel Farias Spiers Model Management 834/2004 Smith C  Discontinued 
Gary Birkinshaw Red Cee Pty Ltd , White Dee Pty Ltd 865/2004 Harrison C  Discontinued 
Gavin David Isaacman SJ Roads K Roads, MB Lane, SC Lane 

trading as "Auto Pro Maddington" 
1565/2003 Harrison C  Discontinued 

Gavin John Green Wolfe Civil Pty Ltd 804/2004 Smith C  Discontinued 
Gillian Kaye Brennan WA Country Health Services 1397/2003 Harrison C  Discontinued 
Giuseppe Foti PCH Access Pty Ltd (ACN 008 802 

480) 
1114/2003 Harrison C  Discontinued 

Gregory Callaghan Abacus Calculators (WA) Pty Ltd 371/2004 Wood C  Discontinued 
Gregory John Lloyd Esze Berryman Pty Ltd 578/2004 Harrison C  Discontinued 
Holly Tabitha Springett Telemetric Media Information Pty Ltd 224/2004 Smith C  Discontinued 
James Andrew Jardine Albany Advertiser Pty Ltd 282/2004 Scott C  Discontinued 
Jan Abdat Whyte Ngaayatjarra Health Services 482/2003 Gregor C  Discontinued 
Jason Phillip Hudson Andiline Distributors (Victoria) Pty Ltd 272/2004 Gregor C  Discontinued 
Jeffrey Lowes Carlton and United Breweries Limited 594/2004 Smith C  Discontinued 
Jeffrey Williams St John Ambulance Australia W.A. 

Ambulance Service Inc. 
930/2004 Coleman CC  Discontinued 

Jenny Everhardus Stainless Pipe and Fittings Australia Pty 
Ltd 

234/2004 Wood C  Discontinued 

John Adams Tyco Australia Pty Ltd trading as 
Wormald 

463/2004 Smith C  Discontinued 

John Meuwese Sandvik Mining and Construction 
Australia Pty Ltd Acn 003 771 382 

859/2004 Coleman CC  Discontinued 

John Rowan Thom J Rodgers Brumbys 394/2004 Coleman CC  Discontinued 
Joseph Ezcaray Western Recycling Pty Ltd 537/2004 Harrison C  Discontinued 
Julie Deborah Farquhar The Gazeway Unit Trust 92/2004 Kenner C Discontinued 
Karina Czaplinski Propertynet International Pty Ltd 1860/2003 Harrison C  Discontinued 
Karl Rosewarne Transfield Services (Australia) Pty Ltd 612/2004 Harrison C  Discontinued 
Kasey Detmar Ocean Beach Hotel Murray Quinlivan 1767/2003 Harrison C  Discontinued 
Keirell - Annette Morales Supre Pty Ltd 525/2004 Gregor C  Discontinued 
Khanh -Vi Sam Kenray Holdings T/A R White & Sons 1636/2003 Harrison C  Discontinued 
Kim Fiona Dawson Evolution Fitness Centre 597/2004 Kenner C  Discontinued 
Kim McClymans Advanced Security Australia 792/2004 Harrison C  Discontinued 
Kirk Douglas Hall BP Marine Motors ABN 30579069138 742/2004 Scott C  Discontinued 
Kwang Sob Song Shilla Korean BBQ Restaurant 1029/2004 Scott C  Discontinued 
Kylie Robertson Jurlique International Pty Ltd 731/2004 Smith C  Discontinued 
Laurie Castles Kaata-Koorliny Enterprise & 

Employment Development Aboriginal 
Corporation 

1707/2003 Harrison C  Discontinued 

Leeanne Rough Swan Valley Childcare Centre 1819/2002 Harrison C  Discontinued 
Leonard Joseph Trigwell Alpha Earthmoving 732/2004 Smith C  Discontinued 
Lisa Catherine Fowler Meela Child Care Centre Inc 1549/2003 Harrison C  Discontinued 
Loretta Crane Workforce Automation Technologies 

Ltd t/as Challenge Recruitment Direct 
Personnel Direct Learning & 
Development Williams Alexander 

1698/2003 Harrison C  Discontinued 

Luke William Jones Juno Nominees Pty Ltd (Mike 
O'Halloran) 

433/2004 Smith C  Dismissed 

Lyndell Mariani Navco Pty Ltd t/as Val Allen & Partners 
- Perth Natural Medical Clinic, PNMC 
Pty Ltd t/as Perth Natural Medical 
Clinic 

757/2004 Smith C  Discontinued 

Marika Susan James Garry Edward Obrien And Helene 
Margaret Obrien Trading As Forparts 
(ABN 95447208315) 

725/2004 Wood C  Discontinued 

Mark Adam Barnett Mr Shane Goncalves 841/2004 Kenner C Discontinued 
Mark Anthony Wicks Burswood Resort (Management) 

Limited 
638/2004 Kenner C Discontinued 
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Parties File Number Commissioner Result 

Mark Greame Ireland Lentara Men's Hostel 636/2004 Gregor C  Discontinued 
Mark Walker Roche Castings 1894/2003 Kenner C  Discontinued 
Martin Clarence Kelly Focused Recruitment Pty Ltd 1836/2003 Harrison C  Discontinued 
Mary Jane Gates Golden Eagle Airlines 892/2004 Gregor C  Discontinued 
Matthew Donald Wayne Burswood Resort Casino 471/2004 Gregor C  Discontinued 
Matthew Francis Belgrove Argyle Diamond Mine Pty Ltd 109/2004 Gregor C  Discontinued 
Matthew Gilyard Exley Swan Motor Wreckers T/as Swan 

Radiator Service 
807/2004 Smith C  Discontinued 

Matthew James Poland Opal Products 867/2004 Kenner C Discontinued 
Maxine King Greenlake Investments P/L 1581/2003 Kenner C  Discontinued 
Mia Iacusso Stemus Commercial Pty Ltd trading as 

Essential Man 
115/2004 Smith C  Discontinued 

Michael Gerrans Gopal Pty Ltd 559/2004 Coleman CC  Discontinued 
Michael Harburn Thompson Clough Engineering Limited (ACN 009 

093 869) 
615/2004 Kenner C Discontinued 

Michael Montgomery Mount Gibson Mining Limited ABN 
32074 575 885 

645/2004 Scott C  Discontinued 

Michelle Christie Reid Total Task Security (Broome) c/- Total 
Task Security Perth 

343/2004 Beech SC  Discontinued 

Michelle Linda Weatherall Banksia Dental Care 596/2004 Gregor C  Discontinued 
Nahida Bryce Aussie Mortgage Market 1497/2003 Harrison C  Discontinued 
Olivia Jane Bennett Augusta Resorts Pty Ltd 629/2004 Kenner C  Discontinued 
Patricia Robertson FTE Engineering 96/2004 Harrison C  Discontinued 
Paul Francis Driscoll Carlton and United Breweries Limited 590/2004 Smith C  Discontinued 
Paul Leeman Easy Start Investments Pty Ltd t/a 

Mandurah Retravision 
1903/2003 Harrison C  Discontinued 

Peter Hugo Maxwell Owen Fremantle Container Depot 565/2004 Gregor C  Discontinued 
Peter Ugrinic Pier Hotel Esperane 473/2004 Gregor C  Discontinued 
Philip David Southall Mega Furniture Manufacturers 1543/2003 Gregor C  Discontinued 
Phillip John Derham Corporate Express 549/2004 Smith C  Discontinued 
Rachael Jane Atkinson Hermal Pty Ltd t/as Roebuck Bay Hotel 

(ACN 009 281 163) 
142/2004 Smith C  Discontinued 

Rachel Jansen William Anderson 547/2004 Gregor C  Discontinued 
Ray Warren Azko Nobel Pty Limited 623/2004 Gregor C  Discontinued 
Rebecca Williams Proprietors Christie Stipinovic & Mark 

Duffy of the Newpharm Unit Trust t/as 
Don Bodlovich Pharmacy 

1886/2003 Harrison C  Discontinued 

Renee Rangataua-Rawhiti Hutgood Pty Ltd t/as Southern City 
Sheds 

686/2004 Wood C  Discontinued 

Richard Aranui Haenga Vinsan Corporation Pty Ltd 801/2004 Harrison C  Discontinued 
Richard Sherwin Gray Curtin Student Guild 1606/2003 Kenner C Dismissed 
Robert Anthony Geary Gosnells Stock Feeds Produce 

Merchants 
393/2004 Harrison C  Discontinued 

Robert Polito Sons of Gwalia Ltd 486/2004 Gregor C  Discontinued 
Robin Skipp All Park Investments Pty Ltd 94/2004 Harrison C  Discontinued 
Rodney James Whalen Spiers Model Management 833/2004 Smith C  Discontinued 
Ross Calder Dowford Investments T/A Mount 

Barker Chicken 
499/2004 Gregor C  Order Issued 

Sally Elizabeth Norton Chubb Health Services T/as EMT 
Paramedic Services , Leighton 
Contractors Pty Ltd 

1256/2003 Harrison C  Discontinued 

Salvatore Tito Giordano Leighton Contractors Pty Ltd 279/2004 Kenner C Discontinued 
Sarah Louise Wood Mrs Joanne Tuck & Mr Bruce Paull c/o 

Video Ezy 
1488/2003 Harrison C  Discontinued 

Sean Michael Kennedy Pizza Hut Willetton 724/2004 Smith C  Discontinued 
Sebastiano Musarra-Frannando European Food Wholesalers Pty Ltd 675/2004 Harrison C  Discontinued 
Shane Lawson Shell Services Pty Ltd 1685/2003 Harrison C  Discontinued 
Shane Robert Parker SWGT Pty Ltd as Trustee for the SWGT 

Unit Trust Trading as Grant Auto's 
829/2004 Gregor C  Discontinued 

Shona Kym Ainsworth United KG 625/2004 Kenner C  Discontinued 
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Parties File Number Commissioner Result 

Simon Bennett Perry Paunich Maintenance Contractors 369/2004 Beech SC  Discontinued 
Solomon G Zemene Recycling Company of Western 

Australia Pty Ltd 
465/2004 Harrison C  Discontinued 

Stacey Merrick Fitzgibbons Family Trust (Kewdale 
Hotel) 

836/2004 Smith C  Discontinued 

Stephen Arthur Marshall Ngaayatjarra Health Services 483/2003 Gregor C  Discontinued 
Steven Carl Joseph Zoccoli Western Maze Pty Ltd (ACN 061 656 

451 
729/2004 Gregor C  Discontinued 

Steven Daniel Hanson Coil Steels 762/2004 Gregor C  Discontinued 
Sylia Helen Ellerton Sudesh Sivadass 706/2004 Beech SC Discontinued 
Taha Moana Brown EROC Pty Ltd 110/2004 Smith C  Dismissed 
Tammy Deanne Green Dr Ian G Hewitt Pty Ltd 187/2004 Harrison C  Discontinued 
Tanya Salfinger Vinten Browning 381/2004 Gregor C  Discontinued 
Terran Layne Kennedy Phone Book Covers WA Pty Ltd - 

Searchsmart Solutions 
1354/2003 Harrison C  Discontinued 

Terry Anthony Hymers Engtek (Australia) Pty Ltd 387/2004 Wood C  Discontinued 
Tonia Louise Armstrong Leeman Country & Sporting Club Inc 818/2004 Scott C  Discontinued 
Trevor Athol Horne Director General, Department of 

Education and Training 
1854/2003 Harrison C  Discontinued 

Wade William Dunne Carlton and United Breweries Limited 591/2004 Smith C  Discontinued 
William George Bennett Charles E Jubb & Associates 528/2004 Kenner C Discontinued 
William Pettitt Peters & Brownes Group 858/2004 Coleman CC  Discontinued 
 

 

CONFERENCES—Matters referred— 
2004 WAIRC 12316 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

 -v- 
 MELVILLE MOTORS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 9 AUGUST 2004 
FILE NO/S CR 49 OF 2004 
CITATION NO. 2004 WAIRC 12316 
 
 
Catchwords Industrial law – Appropriate classification of an employee under the Motor Vehicle (Service Stations, 

Sales Establishments, Rust Prevention and Paint Protection) Industry Award – Duties performed 
considered – Relevant principles to be applied – Industrial Relations Act 1979 (WA) s 44(9). 

Result Declaration issued 
Representation 
Applicant Mr M Llewellyn 
Respondent Mr G Miller as agent 
 
 

Reasons for Decision 
1 The applicant and respondent are in dispute in relation to the appropriate classification for Ms A Craven, an employee of the 

respondent engaged in preparing new motor vehicles for delivery.  The subject matter of the dispute was unable to be resolved 
by conciliation, and accordingly, the Commission has referred the matter for hearing and determination under s 44(9) of the 
Industrial Relations Act 1979 (“the Act”).  The memorandum of matters for hearing and determination is as follows: 

1. The applicant says that its member, Ms A Craven, is employed by the respondent primarily as a new car detailer.  
2. The applicant says its member is employed and paid in accordance with the Motor Vehicle (Service Stations, Sales 

Establishments, Rust Prevention and Paint Protection) Industry Award, No 29 of 1980 (“the Award”). 
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3. The applicant says that its member is paid at the rate of pay prescribed at level 1 in clause 10 of the Award. 
4. The applicant says that Ms Craven has been wrongly classified at the level 1 position and should have been 

classified at the level 3 position being that of a car detailer. 
5. The Award at clause 10 Classification of Employees allows for a determination to be made.  The parties agree this 

should be done inclusive of site inspections by the Commission. 
6. The respondent opposes the claim that Ms Craven should be a level 3 employee and says that she is correctly 

classified as a level 1 employee washing cars. 
2 The principal witnesses for the applicant and the respondent were Ms Craven the employee on whose behalf these proceedings 

were brought, and Mr Rawlings, the respondent's detailing manager.  Ms Craven has been employed by the respondent for 
approximately 10 years.  During this time, Ms Craven has been employed on both used car detailing and new car preparation.  
Ms Craven outlined the duties that she performs in the new car preparation area.  I pause to observe that the Commission had 
the benefit of on site inspections at both the new car preparation area, and the used car detailing section.  I have taken into 
account my observations at those inspections as an aid in the consideration of the evidence: Scott v Shire of Numurkin (1954) 
91 CLR 300. 

3 Ms Craven outlined in her evidence steps taken in preparing a new vehicle for delivery.  Additionally, tendered as exhibit A2, 
was a list of duties prepared by Ms Craven in relation to new car detailing.  Ms Craven's evidence was that the first step 
involves fully wetting the vehicle and using a soap preparation bar to remove any small specks from the paintwork.  Next, 
white spirit is used to remove any grease marks and glue residue.  All stickers are then removed from the vehicle and all 
interior and exterior plastic protection is removed.  Following, the wheels are wiped and shined and exterior mouldings are 
cleaned.  All windows are cleaned inside and out, using steel wool, razor scrapers and cloth cleaning to remove blemishes.  
The vehicle is then thoroughly vacuum cleaned and interior dirt and any marks are removed.  All vinyl on doors and gas dash 
boards are then cleaned followed by a general check for any vehicle defects.  This latter step may involve the rectification of 
minor paint defects.  This includes small chips scratches and swirls which can be rectified by hand polishing, spot sanding and 
rotary buffing.  In the case of small paint defects, only those small scratches that do not go below the clear coat cover, may be 
performed in the new car area.  Deeper scratches or paint blemishes need to be repaired by the vehicle paint shop. 

4 I should also observe, that it was Ms Craven's evidence, that the buffer equipment that she formerly used, was recently 
removed from her work area.  Ms Craven testified that she performed other general duties including arranging for and 
collecting licensing and registration details for vehicles; vehicle pickups and deliveries to the vehicle holding yard and after 
market trade establishments; moving vehicles around in the storage yards; and arranging for requests for replacement cleaning 
materials, although chemical purchases need to be approved by management.  Ms Craven's evidence was that work performed 
by her and her colleagues in the new car preparation area, is unsupervised.   

5 Tendered through Ms Craven, was exhibit A3 that being the Holden New Vehicle Detailing Guide.  This document, an official 
Holden document, presumably distributed to Holden dealerships, sets out a detailed procedure in relation to preparation of new 
vehicles for customer delivery.  This document was consistent generally with the evidence of Ms Craven.  The document sets 
out a seven step “detailing” procedure including what are described as “helpful hints” for removing paint surface contaminants.  
The guide also contains specific suggested processes for dealing with particular paint problems identified on new vehicles. 

6 Ms Craven's evidence generally was that the difference between new car vehicle preparation and used car detailing, is the 
amount of time involved to perform the particular work. 

7 Mr Rawlings has been employed for about 10 years with another dealership owned by the respondent’s principal.  He 
commenced his career as a car cleaner and now occupies the position of PD Manager.  Mr Rawlings has also worked for some 
time as a used car detailer and also was involved in preparation of new cars for delivery.  The thrust of Mr Rawling’s evidence 
was that performing the position of used car detailer involves a far greater application of detail and time to be performed 
effectively.  Additionally, Mr Rawlings testified that in used car detailing, detailers came across far more problems than in new 
vehicles.  By way of comparison, he said that a new car may take approximately one hour to prepare for delivery, whereas a 
used car may take up to two to three hours to detail properly.  Because of the level of attention required, used car detailers 
needed to use more chemicals and cleaning products, in order to make the used vehicle as presentable for sale as possible. 

8 The thrust of Mr Rawlings evidence was that the distinction between the preparation of a new car and a used car for sale was 
an “eye for detail” in the person performing the work. 

9 The evidence of both Ms Craven and Mr Rawlings was not generally challenged in cross-examination and I found both 
witnesses to be credible.  Both clearly are dedicated and enthusiastic employees.  I have carefully considered their oral 
testimony and the documentary evidence tendered in these proceedings. 

Consideration 
10 The relevant award in issue in these proceedings is the Motor Vehicle (Service Stations, Sales Establishments, Rust Prevention 

and Paint Protection) Industry Award No 29 of 1980 (“the Award”).  Clause 10 - Classification of Employees provides as 
follows: 
“(1) An employee shall be paid the wages prescribed by Clause 11. - Wages according to the levels described below.  

During the first eight weeks of employment a new employee who has no previous experience at that level may be paid 
the rates of pay prescribed for the level immediately below the employee’s classification whilst skills acquisition and 
on the job training is occurring. 

 (2) Motor Vehicle Industry Employee Level 1: 
 An employee at this level performs routine duties essentially of a manual nature and to the level of the employee’s 

training - 
(a) performs general labouring and cleaning duties; 
(b) exercises minimal judgement; 
(c) works under direct supervision; 
(d) is undertaking structured training so as to enable the employee to work at Level 2; 
(e) provides customer service to the required standard. 
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Level 1 employees carry out work connected with functions including: 
(a) car washing/polishing (manual); 
(b) provisioning of driveway supplies; 
(c) windscreen cleaning; 
(d) manual fuel dispensing. 

(3) Motor Vehicle Industry Employee Level 2: 
An employee at this level performs work above and beyond the skills of an employee at Level 1 and to the level of the 
employee’s training - 
(a) works under direct supervision either individually or in a team environment; 
(b) understands and undertakes basic quality control/assurance procedures including: 

(i) the ability to recognise basic quality deviations and faults; 
(ii) the ability to determine the level of action required and takes appropriate action having regard to the 

employee’s level of skills, competence and training. 
(c) provides customer service to the required standard; 
(d) exercises limited discretion within established procedures and limits. 
Level 2 employees carry out work connected with the functions including: 
(a) control of the automated car washing facilities including supervising Level 1 and rectifying faults; 
(b) stock counting and recording, replenishment and rotation; 
(c) maintenance of vehicle presentation standards of interior/exterior; 
(d) removal and replacement of minor panelling and application of rustproofing for routine vehicles; 
(e) under bonnet checks, tyre pressure checks and wheel changing; 
(f) assist with hire and sales transactions (eg trailers, vehicles, lawnmowers); 
(g) assist with the provision of on the job training; 
(h) greasing and lubrication; 
(i) servicing of vehicles (where no mechanical knowledge is required). 

(4) Motor Vehicle Industry Employee Level 3: 
An employee at this level performs work above and beyond the skills of an employee at Level 2 and to the level of the 
employee’s training - 
(a) is responsible for the quality of the employee’s own work subject to routine supervision; 
(b) works under routine supervision either individually or in a team environment; 
(c) exercises discretion within the employee’s level of skills and training; 
(d) provides customer service to the required standard. 
Level 3 employees carry out work connected with the functions including: 
(a) vehicle detailing; 
(b) wheel balancing, tyre repair and fitting; 
(c) assisting in console operation and all sales/hire/service/credit transactions; 
(d) co-ordination of rustproofing duties and perform non routine tasks. 

(5) Motor Vehicle Industry Employee Level 4: 
An employee at this level performs work above and beyond the skills of an employee at Level 3 and to the level of the 
employee’s training - 
(a) works from complex instructions and procedures; 
(b) assists in the provision of on the job training; 
(c) co-ordinates work in a team environment or works individually under general supervision; 
(d) is responsible for assuring the quality of the employee’s own work; 
(e) provides customer service to the required standard. 
Level 4 employees carry out work connected with the following functions: 
(a) console operators working alone responsible for customer/supplier requirements and/or who are responsible 

for the work of Level 3 console operators; 
(b) advanced stock control procedures including ordering and receiving. 

(6) Classifying Employees: 
(a) (i) An employee will only be classified into a particular level where than employee has been trained and 

meets the assessment and competence criteria established for the higher level and a vacancy exists.  
The grading of employees is provisional on the employee remaining willing and able to perform the 
duties required in the level in which they are classified. 

(ii) An employee reclassified to a higher level will have the employee’s performance subject to review and 
the employer may revert the employee’s classification to the previous level where the employee’s 
performance is unsatisfactory. 

(iii) (aa) The assessment of employees will be carried out by the employer or a nominated 
representative. 



2984 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

(bb) At the employee’s request, re-assessment of the grading or a disagreement regarding a 
reclassification pursuant to subparagraph (6)(a)(ii) of this clause will be carried out in 
conjunction with an agreed third party.  The review will take into account the requirements 
of the job, specifically the range and level of skills required to be utilised against the criteria 
specified in this clause. 

(cc) If disagreement still exists, either party may refer the matter to a Board of Reference for 
determination. 

(dd) At any stage where disagreement exists regarding the implementation of the classification 
structure, the employer and the employee may elect to have a representative of their 
choosing involved in the process of resolution. 

(iv No employee or employer shall be prejudiced by acting, or failing to act, in a manner provided for in 
this subclause and no employee shall be entitled to retrospective payment as a result of a disputed 
classification. 

(b) An employee who is required to exercise the skills and/or perform any function described at a higher level, for 
the purposes of relieving or undertaking an additional shift shall be paid the higher rate for the duration of the 
shift.  The higher rate shall not apply during a period of formal training, either on or off the job, in functions 
classified higher than an employee’s level. 

(c) The parties and respondents to this award reserve leave to apply during any applications for wage increases 
paid under the Minimum Rates Adjustment Principle to amend this classification structure. 

(7) Payment of Increases According to Level: 
An employee’s wage increases arising out of the Minimum Rates Adjustment process are dependent upon the 
employee’s grade pursuant to Appendix A. - Previous Classification Definitions and the level according to the new 
classification structure.” 

11 At issue in these proceedings, is whether Ms Craven should be classified as a Motor Vehicle Industry Employee Level 1 or 
Level 3.  This necessarily involves an assessment of the comparative worth of the positions of new car preparation and used 
car detailing, in the context of the relevant provisions of the Award.  As I have observed, I found both Ms Craven and Mr 
Rawlings to be very credible witnesses and I accept their evidence.  I am satisfied and I find that Ms Craven has worked both 
as a used car detailer and in the preparation of new cars for delivery.  In my opinion on the evidence, I am satisfied and I find 
that the work she performs, involves more than simply washing a car as a “service washer” would do.  On the evidence, Ms 
Craven is required to exercise some discretion and judgement in the application of various cleaning techniques and she does 
not work under close supervision.  On the evidence, it seems that Ms Craven is only accountable in a line management sense, 
to the respondent's service manager 

12 Having regard to the evidence, I find that a car detailer is required to have a more intensive application of cleaning duties on 
the job and is required to be more particular as the object of such work, is obviously to try and make a used motor vehicle look 
in as new condition as possible.  There is also a time differential, in the amount of time and application taken to prepare a new 
motor vehicle for delivery, and to detail a used vehicle.  On the evidence also, and logically, the standard of used vehicles 
requiring detailing will vary considerably, from those that may require little work to those that require extensive detailing to 
place them in a condition fit for sale in a used car yard.  This is simply a matter of logic and commonsense in my opinion, 
given that one would expect a new motor vehicle to require less attention than a used vehicle in preparation for resale. 

13 Having regard to the evidence and the terms of cl 10 of the Award, in my opinion, Ms Craven performs work beyond that of 
an employee at Level 1. In my view, the appropriate classification is that of a Motor Vehicle Industry Employee Level 2.  
From the description of such a Level 2 employee as set out above, Ms Craven: 

a. performs basic quality control and needs to recognise faults and decide an appropriate course of action; 
b. is therefore required to exercise some discretion; and 
c. provides customer service to a standard required of a new vehicle buyer. 

14 In my view the skills to be exercised by Ms Craven, and the nature of the tasks undertaken, in preparing new vehicles for 
delivery, are greater than that of a Level 1 car washer.  In particular, a Level 1 employee is not required to exercise any 
independent judgement and is subject to close supervision.  Whilst supervision is specified for a Level 2 employee, this is not 
the only relevant factor in determining the appropriate classification level.  In my opinion, given the findings of fact that I have 
made, there is a qualitative difference between used vehicle detailing and preparation of new cars for delivery, such that the 
appropriate classification level is Level 2 and not Level 3. 

15 A declaration now issues. 
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Applicant Mr M Llewellyn 
Respondent Mr G Miller as agent 
 
 

Declaration 
HAVING heard Mr M Llewellyn on behalf of the applicant and Mr G Miller as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby declares – 

THAT the appropriate classification of Ms A Craven under the Motor Vehicle (Service Stations, Sales Establishments, 
Rust Prevention and Paint Protection) Industry Award No 29 of 1980 is that of Motor Vehicle Industry Employee Level 
2. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Reasons for Decision 
1 On 14 November 2002 the Australian Workers’ Union West Australian Branch, Industrial Union of Workers (“the applicant’) 

commenced proceedings under s44 of the Industrial Relations Act 1979 (“the Act”) claiming that a number of the applicant’s 
members were denied a benefit due to them under their contracts of employment with Spotless Services Australia Limited 
(“the respondent”).  Conciliation proceedings did not resolve the claim and the matter was referred for arbitration under s44(9) 
of the Act. 

2 The schedule of the memorandum of matters referred for hearing and determination is as follows: 
“The applicant’s members engaged by the respondent at its Argyle operations are due redundancy entitlements, as 

outlined in the applicant’s letter to the respondent on 17 June 2002.   
The respondent denies that the applicant’s members are entitled to the redundancy entitlements as claimed.” 

3 The matter was set down for two days of hearing commencing on 31 July 2003.  At the outset of the hearing the respondent 
submitted that the Commission lacked jurisdiction to deal with this application on a number of grounds.  After hearing from 
the respondent and receiving written submissions from the applicant the Commission found it had jurisdiction to deal with this 
application and the respondent’s application to dismiss the matter for want of jurisdiction was dismissed.  Separate reasons for 
arriving at this decision issued on 14 October 2003. 
The Claim 

4 This dispute concerns whether the employees the subject of this application have a contractual entitlement to a redundancy 
payment over and above that provided by the Argyle Catering - Australian Workers’ Union/Spotless Services Australia 
Limited - Award 2002 (“the Federal Award”). 

5 The applicant maintains that an agreement to make redundancy payments to its members was finalised between the parties at a 
meeting held in the week prior to 17 June 2002.  The applicant claims that this arrangement arose out of discussions between 
the applicant, its members and the respondent in May 2002.  Following are the applicant’s contentions: 

“1. In mid May 2002 the respondent’s National Manager for remote site catering, Mr Bryde held meetings with the 
applicant and its members in relation to its contract at Argyle.  Employees were informed at this meeting (sic) that if 
they assisted the company with a change in their rosters to three weeks on, one week off then they would be offered a 
redundancy package, whether or not the contract was lost. 

2. The applicant undertook to put the recommendations to all employees.  The applicant recommended that the 
employees agree to the roster change so that the respondent would be able to bid competitively for the contract. 
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3. A number of meetings took place on site whereby the position put by the respondent’s State Manager, Andrew Tate, 
was different to that put by Mr Bryde.  On that basis employees rejected the proposal. 

4. The applicant was contacted on a number of occasions by both Mr Bryde and Mr Tate expressing their concern that 
they would not be able to tender for the contract without an agreement to move to a three weeks on, one week off 
roster. 

5. On 10 June 2002 the respondent provided a letter indicating agreement to an increased redundancy offer.  The 
applicant rejected the offer and a counter offer was put to the respondent on 17 June 2002.  The counter offer was 
accepted by the respondent but they (sic) needed confirmation from the workforce.  The respondent contacted the 
applicant and stated they (sic) required an agreement or they (sic) would be forced to withdraw their bid.  Meetings 
were then held both in Perth and on site with members following which the applicant put the agreement back to the 
respondent. 

6. Following this, meetings were held with Australian Mines and Metals Association (Inc) (“the AMMA”) to progress 
registration of the agreement.  However, the agreement was not registered. 

7. There was no further response from the respondent until August 2002 when the respondent informed the applicant and 
its employees that the respondent had lost the contract and would not make any redundancy payments. 

8. The applicant claims that an agreement was reached at the time the respondent elected to make its bid on the strength 
of the agreement that had been reached on the 17th June 2002.” 

(Attachment to Memorandum of Matters Referred for Hearing and Determination) 
6 The applicant claims that a letter sent by the applicant to the respondent on 17 June 2002 confirms the following redundancy 

entitlements to be paid to employees whether or not the respondent was successful in retaining its Argyle Diamond Mine 
(ADM) contract: 

“  Years of service weeks per year 
 1 -  4  4 weeks  
 5 -  8  8 weeks  
  9 - 12  12 weeks  
 +   13  20 weeks” 

(Extract from Exhibit A5-MDL7) 
7 The respondent maintains that there was no agreement between the applicant, its members and the respondent whereby the 

respondent would make redundancy payments to its ADM employees on the loss of the ADM contract. 
Background 

8 The respondent held the cleaning and catering contract at ADM in Western Australia’s northwest from 1985 until 2002.  The 
respondent’s employees were employed at ADM pursuant to the terms and conditions of the Federal Award (which superseded 
the Argyle Catering [Australian Workers’ Union/Spotless Services Australia Limited] Consent Award 1996 and the Argyle 
Catering (Australian Workers Union/Spotless Services Australia Limited) Agreement 1996 (“the Federal Agreement”).  Under 
these industrial instruments the rates paid by the respondent for the provision of cleaning and catering services were higher 
than the rates paid by its competitors. 

9 The respondent was aware for some time that ADM was unhappy with the roster arrangement that the respondent operated at 
the site (two weeks on, two weeks off) and in order for the respondent to tender for the ADM contract in 2002 the respondent 
was required by ADM to ensure that employees worked a three weeks on, one week off roster.  In order to be competitive with 
other potential tenderers for the contract, the respondent was also required to tender on the basis of a number of other changes 
to employees’ existing terms and conditions.  As a result of the respondent requiring these changes and in order to lodge a 
competitive bid, discussions were held between the applicant, its members and the respondent between May and July 2002 in 
order to reach agreement on the required changes.  The applicant maintains that during these discussions the respondent agreed 
to pay redundancy entitlements to its employees whether the respondent won or lost the ADM contract.  The respondent 
maintains that it negotiated a redundancy payment regime with the applicant and its members which would only be paid if the 
respondent was successful with its ADM tender and that the respondent never agreed to make redundancy payments to its 
employees if the respondent lost the ADM contract.  The respondent argued that it was prepared to make redundancy payments 
to those employees who would not be required given that a roster change from two weeks on, two weeks off to three weeks on, 
one week off would eventuate in fewer employees being required and as not all employees would accept the new roster.  The 
respondent therefore accepted that if it was successful with its ADM bid those employees who wanted to be made redundant 
would be entitled to the redundancy payment that was negotiated with the applicant and its members. 

Applicant’s Evidence 
10 The applicant’s Assistant Branch Secretary, Mr Michael Llewellyn, gave evidence that he attended a meeting on 20 May 2002 

with Mr Paul Bryde the respondent’s National General Manager of Nationwide Facilities Management (a part of the 
respondent), Mr Andrew Tate, the respondent’s General Manager in Western Australia and the respondent’s Administration 
Manager, Mr Richard Hopps.  Mr Llewellyn stated that at this meeting Mr Bryde indicated that the respondent would pay its 
ADM employees the redundancy quantum contained in the Termination, Change and Redundancy Case (“TCR”) should the 
respondent be unsuccessful in its tender with ADM.  Mr Llewellyn stated that Mr Bryde made it clear to him at this meeting 
that the offer to pay TCR entitlements to employees was on the basis of whether or not the respondent won or lost the contract 
with ADM.  Mr Llewellyn responded by saying that he believed that TCR entitlements would apply to employees even if the 
respondent lost the ADM contract.  Mr Llewellyn understood that the respondent’s proposal to pay TCR was on the basis that 
the Federal Award did not then contain a redundancy provision.  Mr Llewellyn stated that he later found out that as part of the 
award modernisation process the Federal Award was varied to include TCR provisions and that the respondent was aware of 
this in June 2002.  Mr Llewellyn said there was a discussion at this meeting about the respondent being concerned that some 
employees were expecting a redundancy package in the same terms as the package provided to ADM’s employees.  Mr 
Llewellyn stated that Mr Bryde told him that redundancy payments had not been allowed for in the respondent’s existing 
contract with ADM.  Mr Llewellyn stated that it was also agreed that if the respondent was successful in gaining the contract 
with ADM then employees would have two cycles to decide whether or not they wanted to continue working the new roster or 
be made redundant.  In return the applicant was asked to agree to a change to a three on, one off roster and to support an 
application to vary the existing Federal Agreement to include other changes to employees’ conditions in order to assist in 
making the respondent’s ADM bid competitive.  Mr Llewellyn was then informed that Mr Tate was to visit the ADM site that 
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afternoon to speak to the respondent’s employees and he was told that employees in Perth would be called to a meeting at the 
respondent’s offices to discuss the proposed changes.  Mr Llewellyn understood that he would be invited to attend the meeting 
in Perth. 

11 Mr Llewellyn undertook to speak to the applicant’s members about the proposed changes in return for TCR entitlements being 
paid on win or loss of the ADM contract and agreed to support the respondent in its moves to implement changes to the 
applicants’ members’ terms and conditions of employment in order for the respondent to tender for the ADM contract.   

12 Mr Llewellyn was adamant that at this meeting Mr Bryde told him that redundancy entitlements would be paid to employees 
whether the respondent won or lost the ADM contract.   

13 Mr Llewellyn understood that if the respondent did not have an agreement with the applicant and its members to vary the 
current terms and conditions of the Federal Award and Federal Agreement applying at ADM in the terms proposed by the 
respondent then the respondent’s ADM tender could not be lodged. 

14 Subsequent to this meeting Mr Llewellyn became aware that the respondent met with its off-duty ADM employees in Perth the 
following day and employees were given a letter detailing proposed changes to the terms and conditions of their employment 
and the redundancy payments available to employees (Exhibit A4).  Mr Llewellyn stated that he understood that the 
respondent’s employees both in Perth and ADM rejected this offer as the proposed redundancy payments were insufficient. 

15 Mr Llewellyn stated that subsequent to this meeting he had a number of discussions with Mr Tate and Mr Bryde about 
finalising an agreement so that the respondent could tender for the ADM contract. 

16 Mr Llewellyn received a revised redundancy offer from Mr Tate on or about 10 June 2002.  The letter states in part: 
“Any redundancies that may occur as a consequence of Argyle Diamonds (sic) requirement to change to a 3/1 roster will 

be made on the following basis: 
  • 1 - 4 years of service   = 4 weeks (sic) severance pay. 

• 5 - 8 years of service   = 8 weeks (sic) severance pay. 
•  9 - 12 years of service = 12 weeks (sic) severance pay. 

  • + 13 years of service   = 16 weeks (sic) severance pay. 
...  
This offer is subject to our being successful with our contract negotiations with Argyle Diamonds.” 

(Extract from Exhibit A5-MDL5). 
17 Mr Llewellyn responded on 12 June 2002 (Exhibit A5-MDL6).  He informed Mr Tate that the applicant’s members wanted a 

redundancy package equivalent to that of the ADM employees’ redundancy package and he gave feedback on other 
flexibilities and changes sought by the respondent.  Mr Llewellyn stated that at the request of the respondent on the Thursday 
or Friday of that week he attended a meeting held at the applicant’s office with Mr Tate and Mr William Laird, the new 
Operations Manager, and a number of issues were discussed including the quantum of the redundancy package.  Mr Llewellyn 
claimed that at this meeting the respondent put its final position on redundancy payments to the applicant and explained that if 
employees did not accept this offer then the respondent would have to withdraw its ADM bid.  Mr Llewellyn understood that 
unless agreement on these issues was reached between the applicant and the respondent which could be demonstrated to ADM, 
then the respondent would have to withdraw its tender.  Mr Llewellyn stated that subsequent to this offer being made to him at 
this meeting the applicant’s members met at the applicant’s offices in Perth to discuss the respondent’s offer.  At the same time 
a telephone linkup with the applicant’s members at ADM took place.  Mr Llewellyn gave evidence that the applicant’s 
members agreed to the revised set of conditions, including the redundancy quantum as proposed by the respondent even though 
some members were not happy about some of the changes.  Mr Llewellyn stated that this agreement was then confirmed by 
letter to the respondent from the applicant dated 17 June 2002 (Exhibit A5-MDL7). 

18 Mr Llewellyn maintained that at all stages of the negotiations during this period the applicant and its members were operating 
on the basis that whatever redundancy package was offered by the respondent it was to be paid to the applicant’s members 
whether the respondent retained or lost the ADM contract. 

19 Mr Llewellyn stated that as part of the applicant’s agreement with the respondent the agreed changes were to be incorporated 
in a new certified agreement.  To that end a meeting was scheduled for 21 June 2002 with the respondent and Mr Terry Adams 
from the Australian Mines and Metals Association (“AMMA”) to finalise the terms of the agreement to be registered which 
would give effect to the agreement confirmed on 17 June 2002.  Even though Mr Llewellyn understood that this meeting 
would be attended by Mr Hopps and Mr Tate, no one from the respondent was in attendance.  Notwithstanding this the meeting 
went ahead.  Mr Llewellyn stated that Mr Adams informed him on behalf of the respondent that redundancy entitlements 
would not be paid to the respondent’s employees if the respondent was unsuccessful with its ADM tender.  Mr Llewellyn 
responded that the applicant and its members only agreed to the whole package offered by the respondent on the basis that 
employees would be paid redundancy entitlements whether the contract was won or lost and employees could volunteer for a 
redundancy package if they did not like the new roster.  He told Mr Adams that if this was not the case there was nothing in it 
for a number of the applicant’s members many of whom would lose their jobs in any event due to the roster changes.  Mr 
Llewellyn stated that Mr Adams undertook to clarify with the respondent about whether or not redundancy payments would be 
given to employees if the contract was lost and Mr Llewellyn asked Mr Adams to come back to him with a response.  As Mr 
Llewellyn did not hear from Mr Adams he understood that the respondent had agreed that the applicant’s members would 
receive redundancy payments on the loss of the ADM contract and Mr Llewellyn stated that at no stage did Mr Tate inform 
him that there was not an agreement to this effect.  Mr Llewellyn stated that subsequent to this meeting he had some general 
discussions with Mr Tate and he was aware that the respondent was still having discussions with ADM about its tender. 

20 Mr Llewellyn stated that after the respondent was advised at the end of July 2002 that it had lost the ADM contract the 
respondent advised the applicant that it had only agreed to pay redundancy to its employees if the respondent was successful 
with its ADM bid.  As a result the respondent refused to make any redundancy payments to its ADM employees, including 
TCR payments which were by then included in the Federal Award.  This led to the applicant making an application to the 
Australian Industrial Relations Commission (“the AIRC”) for redundancy payments to be made to its members.  Subsequent to 
these proceedings being initiated the respondent paid a number of its employees TCR entitlements. 

21 Mr Llewellyn stated that he understood the letter that the applicant sent to the respondent on behalf of its members on 17 June 
2002 was used by the respondent to demonstrate to ADM that its workforce had agreed to a revised three weeks on, one week 
off roster.  Mr Llewellyn stated that he made it clear to Mr Tate that if there was no agreement to pay redundancy on the loss of 
the ADM contract, the applicant’s members would not accept a three weeks on, one week off roster.  Mr Llewellyn understood 
that as the majority of the respondent’s employees would not remain with the respondent under the new roster arrangement 
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they therefore had no difficulty supporting the roster change.  Mr Llewellyn stated that he would not have continued 
discussions with the respondent on changes to the Federal Agreement if redundancy payments were not to be made on the loss 
of the ADM contract. 

22 Under cross-examination Mr Llewellyn was asked why he did not dispute the contents of the letter from Mr Tate dated 22 May 
2002 which refers to redundancy being paid subject to the respondent retaining its contract with ADM (Exhibit A5-MDL 2).  
Mr Llewellyn stated that he did not follow up this letter as the applicant’s members rejected the proposal put by the 
respondent. 

23 Mr Llewellyn stated that when he met with Mr Adams on 21 June 2002 after being advised by Mr Adams that redundancy 
entitlements would not be paid on the loss of the ADM contract he told him to tell the respondent that ‘if they’re reneging on 
the deal, they should pull their bid’ and he claimed he saw Mr Adams writing notes to this effect.  Mr Llewellyn stated that at 
the meeting with Mr Adams the only issue in dispute was whether redundancy entitlements would be paid if the respondent 
lost the ADM contract. 

24 When asked about union membership Mr Llewellyn stated that he understood that approximately five of the respondent’s 
employees at ADM were not members of the applicant.  He stated that all employees named in the application were probably 
union members, however, he could not specifically recall if the list was drawn up from the applicant’s membership records. 

25 Ahmet Mrkaljevic was one of the applicant’s four shop stewards at ADM.  He commenced employment with the respondent in 
1982 and was transferred to the ADM site in 1995, where he remained until September 2002.  His normal shift pattern at ADM 
was two weeks on, two weeks off. 

26 Mr Mrkaljevic recalled attending a meeting in Perth in May 2002 with Mr Hopps and Mr Bryde along with approximately ten 
other employees and that at this meeting the respondent mentioned the possibility of employees going on a three weeks on, one 
week off roster at ADM.  He stated that employees were shocked about what was being put to them and rejected the 
respondent’s offer.  Mr Mrkaljevic was then informed that the changes required by the respondent were not up for negotiation.  
Mr Mrkaljevic responded by stating that employees needed to be given something in return for agreeing to the proposed 
changes.  Mr Mrkaljevic claimed that Mr Bryde stated that employees did not have an entitlement to redundancy payments as a 
redundancy clause was not in the Federal Award.  Mr Mrkaljevic responded by stating that nothing would be agreed if 
redundancy was not in the package.  Mr Mrkaljevic stated that he understood that Mr Bryde then stated that employees will be 
given a redundancy payment whether the ADM contract was won or lost.  Mr Mrkaljevic agreed that there was no discussion 
about the quantum of redundancy at the meeting.  As a result of Mr Bryde’s statement that employees would be given a 
redundancy payment whether the ADM contract was won or lost Mr Mrkaljevic encouraged employees to accept the 
respondent’s proposals. 

27 Mr Mrkaljevic stated that a union meeting was held on site in mid June to gauge the views of the employees at ADM.  He 
stated that employees were unhappy about the proposed changes and that employees wanted a redundancy package similar to 
the one applying to ADM employees. 

28 Mr Mrkaljevic recalled attending another meeting at the applicant’s office along with other employees.  He stated that a vote 
was taken in relation to what he understood was the respondent’s final offer to employees.  Mr Mrkaljevic understood that 
employees in Perth and at ADM agreed to the offer.  Mr Mrkaljevic stated that he agreed to the respondent’s offer on the basis 
that he understood that redundancy payments would be made to him whether the respondent won or lost its contract with 
ADM. 

29 Mr Mrkaljevic confirmed that he attended a meeting with Mr Adams and Mr Llewellyn on 21 June 2002.  Mr Mrkaljevic gave 
evidence that this was the first time he became aware that redundancy payments would not be made to the respondent’s 
employees if the ADM contract was not retained.  He stated that Mr Llewellyn asked Mr Adams why employees would agree 
to the package offered by the respondent if there was no agreement to pay redundancy entitlements if the ADM contract was 
lost.  Mr Adams responded by saying that employees would retain their jobs.  Mr Mrkaljevic disputed this as he understood 
few employees wanted to work the three weeks on, one week off roster.  Mr Mrkaljevic confirmed that even though he was 
aware at this point that the respondent was not going to pay its employees redundancy entitlements on the loss of the ADM 
contract he did not relay this information to his work colleagues. 

30 Mr Mrkaljevic stated that subsequent to the AIRC proceedings he was paid approximately $7,000 gross as a redundancy 
payment, but he was expecting approximately $32,000 gross under the redundancy scheme confirmed with the respondent on 
17 June 2002. 

31 Under cross-examination Mr Mrkaljevic reiterated that at the meeting held on 21 May 2002 he recalled Mr Bryde saying that 
redundancy entitlements would be paid to employees even if the ADM contract was lost and he understood that Mr Bryde was 
keen to have total agreement that day on all issues.  Mr Mrkaljevic stated that he would not have participated in negotiations on 
other matters if redundancy payments were not to be made on the loss of the ADM contract. 

32 Guiseppe Tassone was another of the applicant’s shop stewards employed by the respondent at ADM.  Mr Tassone worked 
with the respondent from 1988 until his termination in September 2002.  Mr Tassone stated that he attended the meeting held 
on 21 May 2002 in the respondent’s offices in Perth and at this meeting he was told that the current roster had to be changed so 
that the respondent could tender for a new contract at ADM.  Mr Tassone was informed that there was some urgency about 
reaching agreement because the ADM contract had to be negotiated quickly.  He recalled Mr Bryde stating that if employees 
agreed to the package proposed by the respondent then the respondent would probably retain the contract with ADM.  Mr 
Tassone stated that the quantum of redundancy payments was the main issue at this meeting as the roster change would lead to 
a number of employees leaving the respondent.  He recalled Mr Bryde stating “One way or the other you will get a 
redundancy, win or lose.” (Transcript page 83).  Mr Tassone understood from Mr Bryde’s statement that all employees would 
be given a redundancy payment whether the ADM contract was won or lost.  Mr Tassone stated that towards the end of the 
meeting employees agreed to the roster change and other conditions but the quantum of redundancy payments remained 
outstanding. 

33 Mr Tassone stated that after reading the letter dated 17 June 2002 (Exhibit A5-MDL7) he understood that an agreement had 
been reached between the respondent and the applicant about the entitlements he would receive in return for agreeing to a new 
roster and changes to other employment conditions.  Mr Tassone understood that he would receive a redundancy payment of 
20 weeks’ pay (approximately $22,000 gross) as part of this agreement.  He stated, however, that he only received 8 weeks’ 
redundancy pay from the respondent. 

34 Under cross-examination Mr Tassone was asked about union membership on site.  He stated that he understood approximately 
20% of ADM employees were not union members and that many employees had joined the applicant during the dispute.  Mr 
Tassone stated that the consensus of employees at the meeting held on 21 May 2002 with Mr Bryde was to reject the 
redundancy package offered by the respondent.  Mr Tassone re-iterated that employees at the meeting understood that Mr 
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Bryde had told them that they would be entitled to redundancy payments even if the respondent lost the ADM contract.  Mr 
Tassone claimed that employees accepted the respondent’s package on the basis that redundancy was to be paid whether or not 
the respondent lost the ADM contract. 

Respondent’s Evidence 
35 Mr Bryde is currently retired.  After approximately 18 years of service with the respondent he was made redundant on 2 July 

2002.  Mr Bryde attended the ADM site on a number of occasions and he confirmed that the ADM contract was important to 
the respondent.  Mr Bryde stated that in 2001 ADM indicated to him that it wanted to effect changes to the respondent’s 
employees’ terms and conditions of employment. 

36 Mr Bryde claimed that he had two meetings with Mr Llewellyn about the ADM contract.  He stated that on 29 or 30 April 
2002 he had a meeting at the respondent’s Herdsman office with Mr Adams, Mr Llewellyn, Mr Hopps and Mr Tate about 
changing to a three weeks on, one week off roster.  Other conditions were also discussed, including redundancy.  Mr Bryde 
stated that even though the respondent never paid redundancy on the loss of a contract, in this instance he agreed to pay TCR if 
the respondent retained the ADM contract to employees made redundant due to the new roster requiring less employees.  After 
this meeting with Mr Llewellyn, Mr Bryde understood that Mr Llewellyn met with some of the employees and informed them 
that the best the employees could get if they were made redundant was TCR. 

37 Mr Bryde stated that he invited Mr Llewellyn to attend the meeting held with approximately 15 employees on 21 May 2002 
but that he did not attend.  Mr Bryde explained the respondent’s situation to employees at this meeting and he told them that if 
the employees did not agree to the changes then the respondent was unable to tender for the ADM contract and there would be 
no ongoing employment at ADM.  Mr Bryde told employees at the meeting that no redundancy payments would be given to 
employees if the contract was lost and that the respondent never paid redundancy on the loss of a contract.  One employee 
reminded Mr Bryde that redundancy payments had been given to the respondent’s employees at Shay Gap.  Mr Bryde recalls 
Mr Hopps responding by saying that in that instance the client instructed the respondent to pay redundancy and the client 
funded the redundancy payments.  Mr Bryde stated that employees were given a letter at this meeting outlining the proposed 
changes and were asked to consider their positions.  He could not recall if employees were asked to vote on the proposal that 
day.  Mr Bryde stated that he was aware that a number of employees would cease employment with the respondent if the new 
shift arrangement of three weeks on, one week off was introduced at ADM.  Mr Bryde maintained that the respondent always 
held to the principle that no redundancy payments would be made to employees when a contract was lost. 

38 Mr Bryde stated that no correspondence was sent out by the respondent about the changes to ADM employees’ terms and 
conditions of employment without him reviewing the correspondence and approving the contents of each letter. 

39 Mr Bryde understood that if the respondent reached agreement with the applicant and its employees on the required changes at 
ADM then AMMA would be instructed to prepare a certified agreement containing the agreement. 

40 Mr Bryde confirmed that the respondent’s ability to lodge the ADM tender was conditional on the respondent reaching 
agreement with its employees and he confirmed that a conditional tender was lodged with ADM on or about 20 May 2002. 

41 Mr Bryde stated that at no stage during this period did he indicate to the applicant or its members that redundancy payments 
would be paid on loss of contract.  Mr Bryde stated that the respondent had never made redundancy payments on the loss of a 
contract as job losses were regarded as the ordinary and customary turnover of labour and neither was there a provision in the 
Federal Award for employees to be paid redundancy entitlements.  Mr Bryde stated that if employees did not agree to a three 
weeks on, one week off roster then they would lose their jobs.  He stated that he would ‘go to court rather than pay 
redundancy’.  Mr Bryde confirmed that the respondent had made no provision to make redundancy payments to its ADM 
employees as the ADM contract was a cost-reimbursable contract. 

42 Under cross-examination it was put to Mr Bryde that the meeting he claimed took place at the end of April with Mr Llewellyn 
could have been with a different union official.  On reflection Mr Bryde stated that he vaguely recalled some discussion about 
Mr Llewellyn not being available for this meeting as he was in the North West.  Mr Bryde could not recall meeting with Mr 
Llewellyn on 20 May 2002.  Mr Bryde maintained that he would have had a discussion with Mr Llewellyn prior to 20 May 
about the changes required by ADM as the changes were substantial and a conditional tender was due in on 20 May 2002.  He 
stated that when the conditional tender was given to ADM on 20 May 2002 it was lodged subject to the applicant and the 
respondent’s employees agreeing to the required changes.  Mr Bryde confirmed that the respondent put in a conditional tender 
in May 2002 on the basis that it had an “in-principle” agreement with the applicant. 

43 Mr Bryde was asked why employees would be entitled to a redundancy payment if the respondent won the ADM contract.  Mr 
Bryde stated that some employees would be made redundant because they would no longer be required and as this was not due 
to a loss of contract, he believed this was a true redundancy situation.  He confirmed that all employees had the right not to 
accept the new conditions and could therefore access the agreed redundancy package if the respondent was successful in its 
bid.  It was Mr Bryde’s understanding from surveys of employees undertaken by the respondent’s management at ADM that a 
number of employees would want to be made redundant given the roster changes and the respondent had made calculations to 
make redundancy payments on this basis.  Mr Bryde stated that these redundancy payments would be funded from future 
profits that the respondent would make from the ADM contract. 

44 Mr Bryde stated that the negotiations between the applicant, its members and the respondent about increased redundancy 
quantums took place only on the basis of the respondent winning the ADM contract.  Mr Bryde could not recall being 
informed at the meeting on 21 May 2002 that the majority of employees would not seek employment with the respondent 
under the new shift arrangements and it was his understanding that the majority of employees would accept working more 
hours and a three year wage freeze so as not to lose their job under any circumstances. 

45 Mr Bryde stated that he did not agree that the letter from Mr Llewellyn dated 17 June 2002 (Exhibit A5-MDL7) constituted an 
agreement between the respondent and the applicant as the letter confirms that there was no agreement on split shifts, safety 
net adjustments over the life of the tender and redundancy applying if the contract was lost.  Given the letter’s contents Mr 
Bryde instructed Mr Tate not to accept the letter and to inform the applicant accordingly.  Subsequent to issuing this instruction 
Mr Bryde ceased working with the respondent. 

46 Mr Bryde confirmed that he had a number of telephone discussions with Mr Llewellyn about trying to resolve issues with the 
applicant and its employees. 

47 Mr Tate gave evidence in chief through a witness statement (Exhibit R10).  Mr Tate was employed by the respondent for 
approximately three and a half years.  From October 2001 Mr Tate dealt with day to day operations and he became the 
respondent’s General Manager in Western Australia in February 2002, a position he held until 29 April 2003.   

48 Mr Tate was aware that in early 2000 ADM was unhappy with the respondent’s cost plus contract and ADM was insisting that 
the respondent move its employees to a three on, one off roster which was resisted by the respondent’s employees. 
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49 In late April 2002 ADM indicated to the respondent that it had to revise the quote it gave to ADM in December 2001 or its 
contract would be terminated.  Mr Tate stated that a revised tender price was submitted to ADM on 20 May 2002 which was 
contingent on a change to a three weeks on, one week off roster being achieved.  Mr Tate stated that the tender document 
summarised the negotiations the respondent was conducting with its employees as ADM required the respondent to 
demonstrate to ADM what steps had been made towards achieving agreement on the revised roster. 

50 Mr Tate stated that he attended a meeting on 20 May 2002 at the respondent’s offices in Perth and in attendance were Mr 
Llewellyn, Mr Bryde, and Mr Brian McQuillan.  Mr Tate stated that it was explained to Mr Llewellyn that in order for the 
ADM tender to proceed, changes to employees’ conditions were required.  These changes included: 

“(a)  a change from a 2 x 2 roster to a 3 x 1 roster; 
(b) the employees to possibly be accommodated  at the Wandarrie Camp (rather than the site village); 
(c)  employees to work a 10 hour as opposed to a 12 hour day; 
(d) the current pay rates to be fixed for the tender term; and  
(e) agreement to new manning levels.” 

(Exhibit R10, paragraph 21) 
51 Mr Llewellyn was informed that items (a) to (c) were not negotiable and that items (d) and (e) were items which the 

respondent required to be competitive in its tender.  Mr Tate stated the following about the meeting. 
“At the meeting on 20 May 2002 it was agreed that if all of the above changes were made, then redundancy would be 

agreed for those employees made redundant as a result of a change in the roster cycle, and for those existing employees 
made redundant at the end of the new contract.  This agreement was reached on the basis of the TCR rates. SSL made it 
clear at the above meeting that if the employees did not agree to the changes there would be no redundancy payout as 
the current award did not have a redundancy clause.  Further, that the company would argue that there was no 
redundancy as this was the ordinary and customary turnover of labour.” 

(Exhibit R10, paragraph 23) 
Mr Tate stated that the respondent was prepared to agree to TCR rates as it knew that the Federal Award was being simplified 
to include TCR provisions. 

52 Mr Tate attended meetings with the respondent’s employees on 21 and 22 May 2002 at ADM and a letter summarising the 
changes sought by the respondent was distributed and discussed with employees (Exhibit R10-T3).  Employees were told that 
if they did not agree to the proposed changes then the respondent would have to withdraw its ADM tender.  Mr Tate stated that 
at these meeting employees were informed that there was no award entitlement to redundancy, even though the respondent was 
aware that it was likely that TCR provisions would soon be inserted into the Federal Award.  Mr Tate gave evidence that he 
had several meetings with employees and the issue of whether or not employees would be given a redundancy payment if the 
respondent lost the ADM contract did not arise. 

53 At the meeting held on 22 May 2002 employees were given a question and answer document which gave answers to questions 
raised by employees at the meeting held on 21 May 2002 and another document was also provided which answered questions 
put to the respondent by the applicant’s shop stewards on site (Exhibit R10-T4).  Mr Tate confirmed that neither document 
referred to redundancy entitlements being paid if the respondent lost the ADM contract. 

54 Mr Tate confirmed that he had discussions with Mr Llewellyn about the quantum of redundancy payments during this period. 
55 Mr Tate stated that it became evident towards the end of May 2002 that its employees would not accept the respondent’s 

proposals, meanwhile ADM continued to press the respondent about whether or not an agreement had been achieved with 
employees which fulfilled the terms of the revised tender. 

56 On 12 June 2002 Mr Bryde received a letter from Mr Llewellyn detailing a number of issues that employees wanted resolved 
prior to reaching an agreement on the new roster (Exhibit R10-T8) and that one of these issues included the quantum of a 
redundancy package.  Mr Tate stated this letter did not question the respondent’s offer to pay redundancy being contingent 
upon the respondent being successful in retaining the ADM contract even though in Mr Tate’s letter to Mr Llewellyn dated 
10 June 2002 reference is made to the redundancy offer being “subject to our being successful with our contract negotiations 
with Argyle Diamonds” (Exhibit R10-T7). 

57 Subsequent to receiving this letter Mr Tate attended a meeting with Mr Llewellyn at the applicant’s office to discuss 
outstanding issues.  Mr Tate stated that even though no agreement was reached at this meeting on all outstanding issues, the 
respondent agreed to increase the level of redundancy payment for employees with greater than 13 years of service.  Mr Tate 
understood that Mr Llewellyn then had meetings with the applicant’s members and shop stewards about the discussions. 

58 On 17 June 2002 Mr Llewellyn wrote to Mr Tate indicating that there was an in-principle acceptance on a number of the issues 
in dispute (ExhibitR10-T9).  Mr Tate stated that whilst there was agreement in-principle on some of the issues detailed in Mr 
Llewellyn’s letter, a number of other matters remained outstanding.  Mr Tate stated that Mr Llewellyn’s letter also indicated 
that the redundancy package would apply in the event of the loss of contract. 

59 Upon receipt of Mr Llewellyn’s letter of 17 June 2002 Mr Tate faxed his concerns about the applicant’s response to Mr Bryde 
(Exhibit R10-T10).  Mr Tate stated that he advised Mr Bryde that the respondent had not agreed to the payment of a 
redundancy package in the event that the ADM contract was lost and as there were also other outstanding matters Mr Tate 
advised Mr Bryde that the respondent and the applicant were not in agreement.  Mr Tate stated the package required by ADM 
was a total package and that the respondent needed agreement on all issues to enable it to be awarded the ADM tender. 

60 As a final agreement had not been reached with the applicant and its members, the respondent sought advice from AMMA, 
specifically Mr Adams.  Mr Adams was updated about the issues and Mr Tate asked him to meet with Mr Llewellyn.  Mr Tate 
told Mr Adams that the respondent was only prepared to make redundancy payments to employees on winning the ADM 
tender and that as the applicant did not accept this requirement this was not acceptable to the respondent.  Subsequent to Mr 
Adams meeting with Mr Llewellyn, Mr Adams informed Mr Tate that the applicant was not going to move from its position on 
redundancy.  Mr Adams told Mr Tate that he understood Mr Llewellyn to say that Mr Bryde had reneged on an agreement and 
that he was “quite pissed off”.  Mr Tate stated that Mr Adams advised him to sit on the matter and that if the respondent was 
successful with its ADM bid it could go back and negotiate further with the applicant, and that if the respondent was 
unsuccessful then there was no need to pursue the matter further with the applicant. 

61 Mr Tate confirmed that the respondent’s contract with ADM was terminated by letter dated 30 July 2002, effective 
9 September 2002 (Exhibit R10- T11). 
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62 Under cross-examination Mr Tate agreed that the move to a three weeks on, one week off roster was a major issue and that he 
had been informed by ADM that this was the basis on which the respondent had to submit its revised tender.  Mr Tate 
reiterated that no agreement was made at the meeting held on 20 May 2002 that redundancy entitlements would be paid to 
employees if the ADM contract was lost and Mr Tate expected Mr Llewellyn to come back to the respondent after this meeting 
with a response to the respondent’s proposals.  Mr Tate stated that this was not a negotiating meeting - it was an exchange of 
information so that Mr Llewellyn could take information to his members and obtain feedback. Mr Tate agreed that there was 
an in-principle agreement reached between the parties at this meeting and he agreed that he was required to inform ADM 
following the meeting on 20 May 2002 about what if any progress had been achieved toward agreement on the three weeks on, 
one week off roster.   

63 Mr Tate confirmed that as a result of the implementation of a three on, one off roster some employees would be made 
redundant as the number of employees required under the new roster would be less than the current numbers.  Mr Tate was 
also aware that some existing employees did not wish to work a three weeks on, one week off roster.  Mr Tate believed that 
agreement on the roster change was advantageous to the applicant as a number of its members would retain their jobs. 

64 Mr Tate was asked if Mr Llewellyn’s letter of 17 June 2002 was supplied to ADM.  Mr Tate initially stated that he could not 
recall if the letter was given to ADM and he then stated that it probably was not.  He stated that it was possible however that 
the respondent had communicated confirmation of an agreement with the applicant to ADM at the time as ADM wanted 
feedback about these issues.  He stated that ADM would have been informed that the respondent had an in-principle agreement 
with the applicant and that the few issues that required finalisation would be finalised with the assistance of AMMA. 

65 Mr Tate stated that Mr Llewellyn’s letter of 17 June 2002 was the first and only specific mention by the applicant that the 
making of redundancy payments would occur on the loss of the ADM contract and that this was the first time that the applicant 
had objected to the respondent’s position that redundancy would only be paid if the respondent was successful in gaining the 
ADM contract even though the respondent had specified in writing on three previous occasions that redundancy would only be 
paid if it was successful with its ADM contract. 

66 Mr Tate was asked about the specifics of the bid that was put to ADM on 20 May 2002 (Exhibit R9).  Mr Tate stated that the 
redundancy quantum outlined in the bid was included as a contingency arrangement and this did not guarantee the payment of 
redundancy if the respondent lost its contract with ADM.  He stated that the figures presented contemplate an ongoing contract 
with ADM and relates to redundancy payments being made once the contract was won.  Mr Tate agreed that the respondent 
had not factored in the cost of future redundancy payments into the new ADM contract. 

67 Mr Tate agreed that the respondent had an expectation that it would retain its contract with ADM. 
68 Mr Tate stated that the memorandum sent to Mr Bryde on 6 June 2002 detailing information about possible scenarios about the 

payment of redundancy entitlements was a discussion paper about what could happen and it was not definitive (Exhibit R10-
T6) and Mr Tate stated that it was prudent for the respondent to budget on the possibility that all ADM employees may not 
wish to continue employment with the respondent at ADM. 

69 Mr Tate was aware that after Mr Llewellyn met with Mr Adams there was no final agreement between the applicant and the 
respondent.  Mr Tate confirmed that ADM was not notified about this lack of agreement nor was any feedback given to the 
applicant about the respondent’s position after this meeting. 

70 On re-examination Mr Tate confirmed that the respondent’s Managing Director, Mr Ron Evans, was the only person who 
could authorise the payment of redundancy on loss of a contract and Mr Tate confirmed that nobody was given any authority 
by Mr Evans to make an agreement in relation to these payments. 

71 Mr Hopps gave evidence in chief through a witness statement (Exhibit R11).  He was employed as the respondent’s 
Administration Manager until he retired in October 2002.  Mr Hopps confirmed that in May 2002 he was informed by ADM 
that the respondent’s bid for the Argyle contract was too high, but in light of the history between the parties, the respondent 
was given an opportunity to revise its costings.  A revised tender was therefore prepared and signed off by Mr Bryde on 
20 May 2002.  Mr Hopps stated that prior to this date the respondent approached Mr Llewellyn and later its employees with a 
proposal to enable the respondent to comply with the revised contractual requirements.  Mr Hopps stated that he was not party 
to the specific discussions between the respondent and the applicant before the tender was submitted.  Mr Hopps understood 
that the tender was conditional on changes being accepted by both the applicant and employees. 

72 Mr Hopps stated that on 20 May 2002 Mr Tate drafted a letter to all employees outlining the proposed changes and that 
meetings were then held with employees on site and in Perth.  Mr Hopps stated that he was in attendance at a meeting with 
employees that Mr Bryde addressed on 21 May 2002.  He stated that Mr Bryde went through the proposed changes (contained 
in Exhibit R11-H1) point by point and explained the reasons for each change.  Mr Bryde stressed that the proposal was not a 
negotiating document and that if it was rejected and the respondent did not retain the ADM contract then the respondent would 
not give any employee a redundancy payment as there was no award provision for redundancy.  Mr Hopps stated that 
redundancy payments were only offered by Mr Bryde to employees at this meeting on the basis that the respondent was 
successful in retaining the ADM contract.  Mr Hopps stated that at the end of the meeting some employees were hostile and 
they commented that the respondent had previously made redundancy payments to its employees when the Shay Gap site 
closed.  Mr Hopps responded by saying that the payments were made at the direction of BHP and that the respondent had never 
made redundancy payments to its employees.  Mr Hopps stated that he was not involved in any further dealings with the 
redundancy issue but he was requested on a number of occasions to draw up calculations relating to employee numbers and to 
assess the cost to the respondent of different scenarios. 

73 Mr Hopps stated that he attended a meeting with Mr Tate and Mr Llewellyn in early August 2002 when Mr Llewellyn 
requested redundancy payments in line with the applicant’s letter to the respondent of 12 June 2002.  In response Mr Tate 
offered to pay employees TCR in accordance with the Federal Award but Mr Llewellyn rejected this and no agreement was 
reached. 

74 Under cross-examination Mr Hopps agreed that he was called into a meeting where Mr Llewellyn was in attendance to 
calculate rates of pay for employees working a three weeks on, one week off roster. 

75 Mr Hopps was asked about whether or not the respondent was hopeful about retaining its contract with ADM.  He stated that 
even thought the respondent was hopeful it was not optimistic about retaining the contract as there was a concern about the 
respondent’s wage costs which were higher than its competitors and there was a concern about whether or not the applicant 
would agree to the required changes.  Mr Hopps stated that the ADM contract was a good contract for the respondent as it was 
a cost plus contract.  Mr Hopps was asked if he assisted in preparing the tender document which was sent to ADM on 20 May 
2002.  Mr Hopps stated that it was Mr Tate’s responsibility to put the tender document together but he was involved in 
preparing some of the information that went into the document. 
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76 Mr Hopps was aware that if the respondent was successful with its ADM tender then a number of employees would be made 
redundant.  Mr Hopps stated that the existing ADM contract did not provide for redundancy payments to be made as these 
payments were not allowed for by ADM.  Mr Hopps stated that at the time of the negotiations with the applicant he was aware 
that a redundancy provision was not in the Federal Award and he was aware that as a result of the award simplification process 
it was to be included in the near future. 

77 Mr Hopps was asked about the redundancy costs included in Attachment 1 to the respondent’s proposal to ADM dated 20 May 
2002 (Exhibit R9).  Mr Hopps stated that the redundancy costs were based on future events and that he was asked to generate 
figures about possible outcomes of the respondent’s exposure to a redundancy payment.  He stated that the respondent was 
aware that it would be difficult not to pay TCR to its employees given their length of service, when TCR was included in the 
Federal Award. 

78 Mr Laird appeared by video link and gave evidence in chief through a statutory declaration (Exhibit R12).  He is currently the 
respondent’s Client Services Manager for Queensland and the Northern Territory.  During May and June 2002 he was the 
respondent’s relief Operations Manager (Defence & Resources) for Western Australia.  He stated that in June 2002 he was 
aware that Mr Bryde, Mr McQuillan and Mr Tate were negotiating with the applicant regarding the renewal of the ADM 
contract however he stated that he was not part of these negotiations.  Mr Laird recalled accompanying Mr Tate on one 
occasion to a meeting at the applicant’s office on Friday 14 June 2002.  He stated he went along to be introduced to the 
applicant’s representatives and that Mr Llewellyn and one other person was present.  He stated that he did not pay attention to 
the details of the meeting and that the meeting was casual and amicable.  Mr Laird recalled that there was a discussion about 
redundancy payments if the respondent lost the ADM contract and the quantum of redundancy payments that would be paid or 
if anything at all would be paid to the respondent’s employees.  He could not recall if anything was agreed at this meeting, 
however, he was aware that agreement hinged on whether or not the three on, one off cycle was accepted. 

79 Mr Laird confirmed that when the respondent lost the ADM contract it was unexpected. 
80 Mr Adams gave evidence in chief by way of a witness statement (Exhibit R13).  Mr Adams is the Principal Employee 

Relations Consultant with AMMA and he first worked for AMMA in July 1996.  After a period of four years working 
elsewhere he returned to work for AMMA in 2002.  In May 2002 Mr Adams recalled giving advice to the respondent about the 
application of TCR to its employees and redundancies in relation to employees the respondent no longer required at ADM if 
the respondent won the new catering contract or alternatively if the respondent lost the ADM contract.  In June 2002 the 
respondent again sought advice from Mr Adams about the possible redundancy of its ADM employees and the certification of 
a new agreement, given that the existing Federal Agreement had expired and also about a disagreement between the respondent 
and Mr Llewellyn about the move to a three weeks on, one week off roster and whether redundancy payments would need to 
be paid to employees if the respondent was unsuccessful with its ADM bid. 

81 After consulting his time sheets Mr Adams confirmed that he had meetings with the respondent on 13, 20, 24 and 30 July 2002 
and a telephone conversation on 25 June 2002 and a meeting with the applicant on 21 June 2002.  He also confirmed that he 
was given copies of correspondence between the applicant and the respondent at the meeting with the respondent on 20 June 
2002 (Exhibit R13-A1 to A6).  He kept notes of the meetings held on 20 June 2002 and 21 June 2002 (Exhibit A7 and R13-
A6) but not of other conversations. 

82 Mr Adams stated that in June 2002 Mr Tate informed him that the respondent was unable to win the ADM contract unless 
changes were made to employees’ existing rosters and the respondent needed the agreement of its employees to the changes. 

83 Mr Adams understood that the offer the respondent made to the applicant, which was designed to achieve agreement on the 
proposed roster change, was set out in the letter to the applicant dated 10 June 2002 (Exhibit R13-A2).  Mr Adams understood 
that the union’s counter offer was set out in its letter to the respondent dated 17 June 2002 (Exhibit R13-A4).  As the 
respondent and the applicant were not in agreement and given Mr Adams’s relationship with Mr Llewellyn, the respondent 
asked Mr Adams to meet with Mr Llewellyn to see if the outstanding issues could be resolved and if so to prepare the 
necessary variations for a new certified agreement.  Mr Adams therefore met Mr Llewellyn at AMMA’s office to discuss 
redundancy, the required roster changes and other issues in the context of preparing amendments to the certified agreement.  
During this meeting it became clear to Mr Adams that there was a major difference between the respondent and Mr Llewellyn 
concerning the basis upon which redundancy benefits would be paid to the respondent’s ADM employees.  Mr Adams stated 
that he tried to persuade Mr Llewellyn to accept the package offered by the respondent on the basis that should the applicant 
not agree to the package the respondent could lose the contract and many of its catering employees at ADM would 
consequently lose their jobs.  He put to Mr Llewellyn that in the event that the contract was not won by the respondent the 
applicant and the respondent could then have discussions as to whether redundancy benefits should be paid and if so under 
what circumstances.  Mr Adams stated that Mr Llewellyn had the view that should the respondent lose the catering contract 
employees employed by the incoming catering contractor would inevitably become the applicant’s members in any event.  Mr 
Llewellyn then said that redundancy payments should be made to the respondent’s employees irrespective of the outcome of 
the ADM bid and Mr Adams understood that the basis of this claim was a discussion Mr Llewellyn said he had with Mr Bryde. 

84 Mr Adams stated that Mr Llewellyn said that if there was no agreement on the payment of redundancy entitlements if the 
respondent lost the ADM contract then there was nothing in the respondent’s proposal for his members or the applicant and 
that there was little point in continuing to work on variations to the certified agreement.  Mr Llewellyn told Mr Adams that if 
the respondent had changed its position then he should go back to the respondent and tell them to “pull their bid” as the 
respondent did not have an agreement with the applicant to amend the roster to three weeks on, one week off which made its 
bid non-compliant.  Mr Adams stated that Mr Llewellyn did not ask him to report back to him after this meeting. 

85 Mr Adams stated that Mr Llewellyn refused to agree to the package of proposals put by the respondent unless redundancy 
entitlements were to be paid on the loss of the ADM contract and Mr Llewellyn insisted on the terms as set out in the 
applicant’s letter of 17 June 2002.  Mr Adams stated that as a result of this impasse the issues in dispute remained unresolved.  
After meeting with Mr Llewellyn, Mr Adams had a further meeting with the respondent and told the respondent that he was 
unable to resolve the issue.  He stated that this was the end of his involvement in the matter. 

86 Under cross-examination Mr Adams was asked about his initial advice to the respondent about whether or not redundancy 
payments should be made on the loss of the ADM contract.  Mr Adams stated that he advised the respondent that it had an 
arguable case about not paying redundancy on loss of contract given the nature of the industry, that the respondent had not paid 
redundancy previously on the loss of a contract and on the basis that there was no redundancy provision in the Federal Award.  
He stated that he was unaware at the time that the Federal Award was being reviewed and that a redundancy clause would be 
incorporated into the Federal Award as part of this process. 
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87 Mr Adams stated that at a meeting he had with the respondent on 20 June 2002 the respondent informed him that it believed it 
had an agreement with the applicant but the respondent had now realised that was not the case and they sought Mr Adams’ 
assistance to put matters back on track. 

88 Mr Adams understood that the respondent’s position that was advised to him was that redundancy payments would only be 
made to employees if the ADM contract was renewed and he understood that Mr Tate informed employees that redundancy 
payments would only be made to employees who were made redundant because of the new roster and only if the ADM 
contract was won by the respondent.  Mr Adams understood that if the ADM contract was lost no employees would be paid 
redundancy. 

89 It was put to Mr Adams that Mr Tate and Mr Hopps were to attend the meeting he had with Mr Llewellyn on 21 June 2002.  
Mr Adams stated that he was not aware that this was to be the case.  He stated that this meeting was to identify the disputed 
issues and to deal with these differences.  It was put to Mr Adams that all issues except redundancy were agreed at this 
meeting.  Mr Adams stated that was not the case as he had no authority to negotiate on any changes at this meeting.  Mr Adams 
agreed that Mr Llewellyn strongly stated at the meeting that he believed he had an agreement with Mr Bryde that redundancy 
payments would be made on the loss of the ADM contract and that if this was not the case there was no point in continuing the 
meeting.  Mr Llewellyn also told Mr Adams to tell the respondent that if there was no agreement then they should pull their 
ADM bid, because without the redundancy payment on loss of contract there was no agreement to a three weeks on, one week 
off roster.  Mr Adams confirmed that even though the redundancy issue could not be resolved he had discussions with Mr 
Llewellyn about the other issues in dispute. 

90 When Mr Adams spoke to Mr Tate about the applicant’s position after the meeting on 21 June 2002 he told Mr Tate that the 
applicant stated that there was no agreement and that something needed to be done to resolve the issue as the respondent’s bid 
was now non-compliant.  Subsequent to this date he was aware the respondent was having ongoing discussions with ADM 
about its bid, however he did not become involved in these discussions as it was a commercial issue.  He could not recall if he 
told Mr Tate to do nothing and to see what happened to the contract and he could not recall if he had any further discussions 
with Mr Llewellyn subsequent to this meeting. 

Submissions 
Applicant’s Submissions 

91 The applicant maintains that an in-principle agreement was reached between the applicant and the respondent on 20 May 2002 
that ADM employees would be paid redundancy entitlements whether or not the respondent was successful in retaining the 
ADM contract and that by 17 June 2002 the details of this package were agreed between the parties.  The applicant maintains 
that Mr Llewellyn’s evidence about this agreement should be preferred to the evidence given on behalf of the respondent in 
relation to this matter as Mr Llewellyn’s evidence was clear about the course of negotiations and his evidence was unshaken in 
cross-examination.  Further, Mr Llewellyn’s evidence is confirmed by the evidence of Mr Mrkaljevic and Mr Tassone.  On the 
other hand Mr Bryde had no or little recollection of the events of the middle of May 2002.  The respondent’s prime focus at the 
meeting held on 20 May 2002 was to avoid losing the ADM contract and it is within this context that the applicant argues that 
Mr Bryde agreed at this meeting that redundancy payments would be made to the respondent’s employees whether or not the 
respondent lost the ADM contract.  The applicant argues that Mr Tate’s evidence was inconsistent with and contradictory to 
that given by Mr Adams and Mr Hopps.  As Mr McQuillan was not called to give evidence and as he attended the meeting of 
20 May 2002 the inference should be drawn that his evidence would not have assisted the respondent’s case. 

92 As the respondent was in a weak bargaining position in May 2002 given the pressure on it to put in a revised tender 
incorporating the changes required by ADM, the applicant argues that it is not credible that the respondent would not do 
whatever it believed was necessary in order to retain the contract it regarded as the “jewel in the crown”. 

93 The applicant maintains that there was no merit to the respondent’s suggestion that it was in the applicant’s interests for the 
ADM contract to remain in place as the applicant’s members retained their jobs and the applicant retained its membership as 
each of the applicant’s witnesses rejected this as a consideration.  It was also the case that there was no point to the applicant 
agreeing on something that would not eventuate in any benefit to its members.  The applicant argues that the respondent had no 
hesitation agreeing to the applicant’s redundancy terms as it had little or no doubt it would retain the contract having complied 
with ADM’s requirements.  When the respondent unexpectedly lost the contract the respondent simply walked away from the 
agreement it had reached with the applicant and its employees.  On this basis the applicant argues that the Commission should 
order that the respondent pay all employees the subject of this application the redundancy entitlements due to them. 

Respondent’s Submissions 
94 The respondent raises a number of arguments against the applicant’s claim that there was an agreement to pay its employees 

redundancy entitlements on the loss of the ADM contract and argues that the application should be dismissed. 
95 The respondent argues that there was never any agreement between the applicant and the respondent to make redundancy 

payments to its employees on the loss of the ADM contract.  The respondent argues that Mr Tassone did not confirm that Mr 
Bryde stated at the meeting held on 21 May 2002 that redundancy would be paid whether the ADM contract was won or lost.  
The respondent argues that Mr Tassone’s evidence was vague and uncertain and he put his own ‘spin’ on what he says Mr 
Bryde said at the meeting and this therefore could not form the basis of a contractual agreement (see Coal Cliff Colleries Pty 
Ltd and Another v Sijehama Pty Ltd and Another (1991) 24 NSWLR 1 at 26 per Kirby P). 

96 The respondent maintains that even if Mr Bryde made the offer as claimed by the applicant, which he denies, the offer was 
rejected by the applicant.  The respondent argues that when an offer is rejected, it lapses.  Further, there was written 
documentation to support the respondent’s position that the payment of redundancy entitlements was conditional upon the 
respondent winning the ADM contract and statements to this effect were made subsequent to Mr Bryde’s offer being rejected. 

97 The respondent argues that Mr Mrkaljevic’s statement that Mr Bryde agreed to pay redundancy on loss of contract was based 
on a misconception and that this understanding was contrary to the respondent’s letters of 21 and 22 May 2002 which 
specifically advised that redundancy payments would only be made if the respondent won the ADM contract.  Further, Mr 
Mrkaljevic’s evidence was inconsistent with the applicant’s assertion that the letter of 17 June 2002 (Exhibit A5-MDL7) 
constitutes an acceptance of the respondent’s offer as Mr Mrkaljevic admitted that the letter covers elements which did not 
form part of the offer.  Therefore the letter cannot be an acceptance of the respondent’s offer.  The respondent argues that this 
letter was at best a counter offer as confirmed in the applicant’s contentions attached to the memorandum of matters for 
hearing and determination.  Furthermore, there is no evidence of acceptance of this counter offer either before or after the 
counter offer was made. The respondent also argues that Mr Tate could not have agreed to the applicant’s proposal as he had 
no authority to do so.  Mr Bryde had the authority to agree on an offer but he did not agree to this counter offer. 
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98 Evidence was given by Mr Bryde and Mr Tate that agreement was required on the full package of matters not just redundancy.  
The terms of the letter dated 17 June 2002 confirm that there was no agreement between the parties as there was only 
acceptance of a number of issues in-principle and further discussions were necessary.  The applicant reserved its rights in 
relation to ten hour days, the need for split shifts was rejected, it was understood but not accepted that the intended roster was 
three weeks on, one week off, further discussions were required about the proposed wage freeze, and there was not an 
acceptance of Wandarrie Camp conditions for employees moving to that camp.  As a result, the applicant argues that the letter 
cannot be characterised as an acceptance of an agreement. 

99 The applicant’s contention that an agreement was reached at the time the respondent elected to make its bid on the strength of 
the agreement reached on 17 June 2002 with the respondent in relation to the payment of redundancy is not sustainable 
because the respondent submitted a bid to ADM on the afternoon of 20 May 2002 and not at some time after 17 June 2002. 

100 The respondent argues that the negotiating parties in relation to ADM matters were the federally registered Australian 
Workers’ Union (“AWU”) and the respondent which were endeavouring to negotiate a certified agreement pursuant to the 
Workplace Relations Act 1996 (“the WR Act”) and there was no dispute that any final agreement reached between the parties 
was to be registered in the AIRC.  The respondent argues that different parties to this application were attempting to negotiate 
an agreement and maintains that the Federal and State branches of the AWU are different legal entities (see Re McJannet and 
Others; ex parte Minister for Employment, Training and Industrial Relations for the State of Queensland (1995) 184 CLR 
620).  The respondent argues that at the time the contract was allegedly entered into between the applicant and the respondent 
the applicant was not a party to the negotiations or acting as an agent for employees at ADM.  Accordingly the applicant was 
not a negotiating party.  All of the evidence in this matter indicates that it was the Federal AWU which was the party to the 
negotiations and was the entity purporting to represent the employees.  The industrial instruments relevant to this matter were 
all registered in the AIRC with the Federal AWU.  The letter of the 17 June 2002 (Exhibit A5-MDL7) is on the Federal AWU 
letterhead, the letter to the respondent dated 12 June 2002 is on the Federal AWU letterhead, and the letter refers to the 
possible instigation of a bargaining period against the respondent which can only be instigated under the WR Act and Mr 
Llewellyn gave evidence that this letter was written whilst he was acting in his capacity as Assistant Secretary of the Western 
Australian Branch of the Federal AWU.  The respondent therefore argues that even if an agreement was reached, which is 
denied by the respondent, it was an agreement between the Federal AWU and not the applicant and the respondent.  The 
respondent argues that the Federal AWU is not an organisation for the purposes of s7(1) of the Act and the applicant’s letter 
referred to in the schedule of the memorandum of matters referred for hearing and determination is not the applicant’s letter 
but correspondence from the Federal AWU.  The applicant maintains that references to the applicant in the background 
information attached to the memorandum are all references to the Federal AWU and there was therefore never any agreement 
between the respondent and the applicant. 

101 The respondent argues that even if the parties agreed on the terms of a new certified agreement it would not have constituted 
the terms and conditions of employment of each employee’s contract of service even if ultimately certified by the AIRC, as it 
was not necessary in this case to imply the terms of a certified agreement into an otherwise efficacious contract of employment 
(see Byrne & Frew v Australian Airlines Limited (1995) 185 CLR 410 at 422-423 per Brennan CJ, Dawson and Toohey JJ and 
446 per McHugh and Gummow JJ). 

102 As there was uncertainty as to what if anything, between the parties was agreed in the face of such uncertainty and vagueness 
the Commission cannot find as a fact that there was agreement (see Coal Cliff Colleries Pty Ltd v Sijehama Pty Ltd (op cit); 
Biotechnology Australia Pty Ltd v Pace (1988) 15 NSWLR 130).  The uncertainty and vagueness of the applicant’s case is to 
be contrasted with the certainty and consistency of the respondent’s case and the respondent’s evidence that there was no 
agreement to pay redundancy if the ADM contract was lost.  This uncertainty is manifest in the quantum of the redundancy 
payment claimed by the Federal AWU in its claim in the AIRC which varied from the redundancy payments set out in the 
letter of 17 June 2002 to the redundancy rates applying to ADM direct employees. 

103 The respondent argues that Mr Llewellyn was neither a credible nor objective witness and that his evidence was inconsistent 
and was based on assumptions not facts.  Mr Llewellyn’s assertions are inconsistent with documents received by or addressed 
to him at the relevant time therefore his assertions about the respondent’s position cannot be given any credence.  On this basis 
where Mr Llewellyn’s evidence conflicts with the evidence of Mr Bryde, Mr Tate, Mr Hopps and Mr Adams, the respondent’s 
evidence should be preferred. 

104 The respondent argues that each employee must prove his or her loss and it is not sufficient to make a claim and then fail to 
prove a loss for employees who did not give evidence.  The respondent maintains that Mr Mrkaljevic failed to mitigate his loss 
sufficiently and this must be taken into account and deducted from his loss (see Conway-Cook v Town of Kwinana (2001) 108 
IR 421 at 428 per Steytler J; Dellys v Elderslie Finance Corporation Ltd (2002) WASCA 161 per Anderson J at paragraph 21).  
In Mr Tassone’s case any sum that he earned subsequent to his termination should be offset against any redundancy payments 
if awarded. 

105 The respondent argues that the Commission has no jurisdiction to determine this claim as under s44 of the Act the Commission 
does not have the power to enforce past contractual obligations based on a claim of legal entitlement (see Crewe and Sons Pty 
Ltd v Amalgamated Metal Workers and Shipwrights Union of Western Australia (1989) 69 WAIG 2623).  As this was a claim 
for the enforcement of a benefit due under an employee’s contract of employment this directly parallels the finding of the Full 
Bench in Crewe and Sons Pty Ltd v Amalgamated Metal Workers and Shipwrights Union of Western Australia (op cit) that the 
Commission had no power to enforce past contractual obligations based on claims for matters of legal entitlement. 

106 The respondent argues that the Commission does not have express jurisdictional power to award sums of money for denied 
contractual benefits per se and in the absence of an express power to do so it has no jurisdiction to make such orders (see Robe 
River Iron Associates v Association of Draughting, Supervisory and Technical Employees of Western Australia (1987) 68 
WAIG 11). 

Findings and Conclusions 
Credibility 

107 In my view the evidence given by each of the applicant’s witnesses was given honestly and to the best of each person’s 
recollection.  Even though Mr Bryde was vague about some events and whether or not he had a meeting with Mr Llewellyn on 
20 May 2002, I accept his recollection about the meeting held on 21 May 2002 as his evidence in relation to the payment of 
redundancy entitlements at Shay Gap was corroborated by the evidence of Mr Mrkaljevic and Mr Hopps and apart from his 
inability to recall the events of 20 May 2002 his other evidence was consistent and not broken down during cross-examination.  
In my view Mr Tate was not as forthcoming about some issues as he could have been, for example, his role in lodging the 
revised ADM tender and in relation to whether or not he forwarded a copy of the applicant’s letter to the respondent dated 17 
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June 2002 to ADM (Exhibit A5-MDL7).  However, after considering Mr Tate’s evidence as a whole I accept Mr Tate’s 
evidence and in particular his recollection of the meeting he attended with Mr Llewellyn and Mr Bryde on 20 May 2002 as Mr 
Tate was emphatic about his recollection of this meeting and his evidence about the discussions which took place at this 
meeting was not broken down during extensive cross examination. 

108 I have already determined that the Commission has jurisdiction to deal with this application which is a claim by the applicant 
on behalf of a number of its members for redundancy payments over and above redundancy entitlements already paid by the 
respondent to its employees.  This dispute deals with an industrial matter relating to a claim for an entitlement under an 
employee’s contract of employment and arises under s44(9) of the Act as a result of the matter not being settled at the 
conclusion of conciliation.  In determining whether or not a contractual entitlement is due to the employees the subject of this 
application, the onus is on the applicant to establish that the subject of the claim is a benefit to which the employees were 
entitled under their contracts of employment.  It is for the Commission to determine the terms of the contract of employment 
and to ascertain whether the claim constitutes a benefit which has been denied under the contract of employment, having 
regard to the obligations on the Commission to act according to equity, good conscience and the substantial merits of the case 
(Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v Usher (1984) 64 WAIG 1500; Perth Finishing 
College Pty Ltd v Watts (1989) 69 WAIG 2307).  In this instance the Commission is required to determine whether or not an 
agreement was reached between the applicant and the respondent and its ADM employees to pay the redundancy entitlements 
as detailed in the letter from the applicant to the respondent dated 17 June 2002 (Exhibit A5-MDL7). 

109 On all of the evidence given in these proceedings it is my view that the applicant has not demonstrated that an agreement was 
made in May 2002 between the applicant, its members and the respondent that the respondent would pay the redundancy 
entitlements detailed in the applicant’s letter of 17 June 2002 on the loss of the ADM contract (Exhibit A5-MDL7). 

110 It was not in dispute that the letter dated 17 June 2002 arose in response to a meeting between the applicant and the respondent 
during the preceding week when a number of issues were discussed and to some extent finalised, including a redundancy 
entitlement regime, so that the respondent could demonstrate to ADM that it could comply with the requirements on it in 
relation to its ADM bid and that the letter was sent to the respondent by Mr Llewellyn on behalf of the applicant’s members 
confirming the nature of these discussions and the applicant’s understanding of what was agreed.  It is also clear that these 
discussions took place as a result of the respondent being required by ADM to effect a number of changes to its employees’ 
terms and conditions of employment including a change to a three weeks on, one week off roster and the respondent was 
required to demonstrate to ADM that it had agreement to these required changes from both the applicant and its ADM 
employees. 

111 As I understand the applicant’s claim, it argues that at meetings held on 20 May 2002 and 21 May 2002 commitments were 
made by Mr Bryde to pay redundancy entitlements to the respondent’s employees on the loss of the ADM contract.  Mr 
Llewellyn gave evidence that at the meeting held on 20 May 2002 between Mr Llewellyn, Mr Bryde, Mr McQuillan, Mr Tate 
and Mr Hopps, Mr Bryde agreed in-principle to pay TCR entitlements if the respondent was unsuccessful with its ADM tender 
if the applicant agreed to a three weeks on, one week off roster and to support other proposed changes to the Federal Award 
and Mr Llewellyn stated that he agreed that he would recommend this proposition to the applicant’s members for approval. 

112 Whilst I accept Mr Llewellyn’s recollection about the meeting held on 20 May 2002, I cannot conclude with any certainty that 
the in-principle agreement as claimed by Mr Llewellyn was indeed made at this meeting.  In any event, even if the agreement 
as claimed by Mr Llewellyn was reached, this was not the agreement the applicant is seeking to be dealt with by this 
application.   

113 Even though Mr Llewellyn’s evidence was not contradicted by Mr Bryde (he could not recall attending this meeting) I accept 
Mr Bryde’s evidence that at no time had he ever agreed to pay redundancy on the loss of a contract (transcript page 212).  Mr 
Hopps, who was in attendance for part of this meeting, stated that no discussions were held about redundancy when he was in 
attendance at the meeting (transcript page 380) and Mr McQuillan did not give evidence.  Mr Tate on the other hand stated 
categorically that there was a discussion at the meeting that TCR rates would only be paid to those employees made redundant 
as a result of the change to a three weeks on, one week off roster and not on the loss of the ADM contract.  Mr Llewellyn may 
well have understood that Mr Bryde told him that TCR rates would apply to employees who would be made redundant as a 
result of the loss of the ADM contract however given the substantial conflict in the evidence from witnesses whose evidence I 
accept I am not persuaded that there was an agreement as claimed by Mr Llewellyn arising out of this meeting.  Apart from Mr 
Llewellyn’s notes of this meeting which refer to the respondent being prepared to offer redundancy on the basis of TCR, there 
was no evidence to corroborate Mr Llewellyn’s understanding that TCR was to be paid on the loss of the ADM contract.  Even 
though Mr Bryde could not recall attending a meeting with Mr Llewellyn on 20 May 2002 I find on the balance of probabilities 
that Mr Bryde, Mr Tate, Mr McQuillan and Mr Hopps met with Mr Llewellyn on that date and it is clear that this meeting took 
place with the backdrop of the respondent being required by ADM to put in a revised tender at short notice and to address a 
number of demands required of it including an unpopular change to a three weeks on, one week off roster which the 
respondent had previously attempted to introduce with its employees without success.  There was evidence that the roster 
change sought was not going to be readily accepted by a majority of the respondent’s ADM employees and it was not in 
dispute that the implementation of this roster would lead to substantial redundancies taking place as fewer employees would be 
required under the revised roster.  I find that at the meeting held on 20 May 2002 there was a discussion about the payment of 
redundancy entitlements to the respondent’s employees at ADM and that Mr Bryde put to Mr Llewellyn that TCR payments 
would form the basis of any redundancy payment which would be paid to ADM employees without necessarily committing the 
respondent to pay employees TCR redundancy entitlements on the loss of the ADM contract.  I have formed this view taking 
into account that Mr Bryde did not advise employees when he met with them the following day that an agreement was reached 
with Mr Llewellyn the previous day in the terms claimed by Mr Llewellyn.  Further Mr Bryde repeatedly denied that he would 
agree to make any redundancy payment on the loss of the contract and there was no documentary evidence generated by the 
applicant to support any agreement to pay TCR entitlements on the loss of the ADM contract being made on 20 May 2002.  On 
the weight of the evidence I am therefore not convinced that Mr Bryde reached agreement with Mr Llewellyn at the meeting on 
20 May 2002 that redundancy entitlements would be paid to the respondent’s ADM employees on the loss of the ADM 
contract.   

114 Even if the respondent agreed at the meeting held on 20 May 2002 to pay TCR entitlements on the loss of the ADM contract I 
am not convinced that the applicant has made out its claim that at the meeting held between Mr Bryde and the respondent’s 
employees on 21 May 2002 that an agreement was reached with the respondent to the effect that if employees agreed to the 
proposed roster change and other changes employees would be paid redundancy entitlements on the loss of the ADM.  
Furthermore, I find that even if an agreement was reached to pay redundancy entitlements on the loss of the ADM contract at 
this meeting, no evidence was led by the applicant to confirm that future discussions about redundancy quantums was linked to 
this agreement and that whatever was finally agreed in relation to redundancy quantums would be paid on the loss of the ADM 
contract. 
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115 I have carefully reviewed the evidence of Mr Tassone and Mr Mrkaljevic about what they say was stated at the meeting held 
on 21 May 2002 in relation to an agreement being made by Mr Bryde whereby he repeated the respondent’s commitment made 
the previous day to pay redundancy entitlements on the loss of the ADM contract, and I am not convinced that Mr Bryde 
reached the agreement with the applicant’s members as claimed by the applicant.  I accept that when Mr Bryde met with 
approximately 15 employees on 21 May 2002 to discuss ADM’s requirements on the respondent to lodge its revised bid there 
was a discussion about redundancy payments.  However, it is my view that on a review of Mr Mrkaljevic and Mr Tassone’s 
recollection of what Mr Bryde stated I cannot find with any certainty that Mr Bryde agreed to pay redundancy entitlements on 
the loss of the ADM contract.   

116 Mr Mrkaljevic confirmed that Mr Bryde initially told employees that employees would not be paid any redundancy 
entitlements as it was not in the Federal Award.  In response Mr Mrkaljevic then told Mr Bryde that nothing would be agreed if 
a redundancy payment was not in the package.  Mr Mrkaljevic then went on to state that Mr Bryde stated that “there will be 
redundancy as long as - - as long as we come to the agreement straightaway.” (Transcript page 22).  Following is a further 
extract of Mr Mrkaljevic’s evidence when asked about the discussion concerning redundancy payments: 

“If you could just tell us again precisely what Mr Bryde said about the redundancy?---That's - - that's all they said at that 
time.  Sorry, I was just recalling the things before that time, just trying to work it out how long.  He was saying before that 
that - - from beginning when we got to the meeting, that he will - - after he says about the redundancy package, I think it's 
not in the union award, he was saying that unless they - - if they win the contract, if they gained the contract they will pay 
the redundancy.  At that time that's what he says.  Before he agreed and we says, "Well, that's not - - nothing guarantee - - 
guarantee us our redundancy then."  So that's where the argument started and he withdraw that back and he says, "Well, 
okay, guys.  I will pay." 
So you said that's where the argument started.  Who was - - ?---Yeah. 
- - the argument between?---It was Joe, myself, Steve, everybody was attacking at that time, you know.  "If you don't get 
a contract that mean we're not gonna get the redundancy.  What's the point to sign anything?" 
And, so what was his response then?---His response that someone, like I? says?, did ask Paul Bryde, "How much 
redundancy will we get?" and Richard Hopps went to the - - went back to the office to get the figures.  That's when we got 
the message from - - not message, that's when Paul Bryde says, "Okay, guys.  As long as you come to the party, sign 
documents we can tender for the contract.  We'll - - we'll pay you the redundancy then," and there was no figures at that 
time discussed.” 

(Transcript page 23) 
Mr Mrkaljevic then stated that based on what Mr Bryde had said he understood that redundancy entitlements would be paid to 
employees whether the ADM contract was won or lost.   

117 I conclude that Mr Tassone’s evidence does not expressly confirm Mr Mrkaljevic’s understanding that Mr Bryde agreed to 
make redundancy payments on the loss of the ADM contract at this meeting.  Mr Tassone initially gave evidence that he 
understood that redundancy entitlements would be paid on the loss of the ADM contract based on Mr Bryde stating the 
following: 

“So was that put to Mr Bryde?---Yes, it was.  We told him that the majority would - - would want to leave and whether 
there would be any - - anyone forced to stay, or forced to leave, depending on circumstances, and he did say that if all the 
staff left well, then, they would just re-employ more staff, that nobody would be forced to stay and forced to leave.  And 
in - - in saying that with the redundancy, he said that "One way or the other you will get your redundancy, but we need to 
push this through." 
MR LOUREY:  What - - he said, "One way or the other you will get your redundancy."  What did - - ?---Well - - 
What do you understand from that?---That there was - - was going to be a redundancy in the end.  What the redundancy 
was we - -” 

(Transcript page 82 and 83) 
“MR LOUREY:  The witness had finished his answer.  So if - - if you were successful in retaining the contract, what did 
that mean for redundancy?---It would mean that we would get a redundancy. 
Who would get redundancy?---All those that wanted it.  All those that wanted to leave would get a redundancy.  All those 
that wanted to stay would not get a redundancy, obviously because they would still be employed. 
And if they didn't get the contract?---Well, I personally think that that was what Paul Bryde said.  "One way or the other 
you will get a redundancy, win or lose."  So that's - - that's roughly what he was saying, because that was the one sticking 
point that everybody raised at that meeting was - - 
Was the amount of the redundancy in issue there?---Yes, it was, and that's why we didn't sign this questionnaire.” 

(Transcript page 83) 
 “What was agreed?---That one way or the other we would get a redundancy.  I? think? - -” 

(Transcript page 84) 
118 Under cross-examination Mr Tassone’s evidence about whether or not Mr Bryde agreed to make redundancy payments on the 

loss of the ADM contract was equivocal.  He stated the following: 
“MR LUCEV:  And what you recall Mr Bryde saying with respect to redundancy was that "One way or the other you'll get 

your redundancy"?---Yes. 
 Mm.  Might that have been said in the context of his contemplating that Nationwide were going to be successful in 

retaining the contract?---I really don't know which way he was thinking with that, but it certainly did occur to me that he 
was, you know, talking that one way or the other, win or lose, that we would get a redundancy. 
Mm. And that was your - - your spin on it, to use the current parlance?---Well, yeah, that was what we all thought was - - 
was the case.” 

(Transcript page 94) 
“Now, Mr Lourey showed you exhibit A3.  Perhaps you can be shown that again.  Now, this is dated the 25th of August 

2002.  As I understand it, you were on long service leave at this time, is that right?---Yes. 
 So how did you come to sign what is the second page of this exhibit?---I can't remember whether somebody caught up 

with me in Perth, or whether it was faxed to me and then I faxed it back.  I honestly can't remember - - 
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 Okay?--- - - but I - - I was - - I was away. 
 And is it your evidence that that was what was said by Mr Bryde at the meeting, or was it, as you've indicated in your 

earlier evidence, that "One way or the other you'll get your redundancy"?---Well, yeah, this is what was - - what was said.  
"One way or the other the redundancy will be," you know. 

 That's not what that says?---No, but - - 
 Well, was that said, or was what you said earlier said?---This was also said. 
 Okay?---Because he said, "One way or the other you'll get your redundancy, if - - those that want to leave will leave;  

those that want to stay will stay, but they'll get a redundancy." 
 And "those that would like to leave" implies, does it not, that some are staying?---That some - - some would - - would 

stay, yes. 
 Mm. And “as long as we come to the party” imply that an agreement on the three and one roster so that Nationwide can 

tender for the contract?---Yes.  That - - that’s what they wanted us to do, accept the three and one roster and then that way 
they could put the tender in.” 

(Transcript page 98) 
119 When assessing all of the evidence relating to Mr Bryde’s meeting with employees on 21 May 2002 I find that given the lack 

of consistency between the evidence of Mr Mrkaljevic and Mr Tassone there is insufficient evidence and enough uncertainty 
about the applicant’s claim that the respondent agreed to make redundancy payments on the loss of the ADM contract to 
conclude that the respondent did not agree to pay redundancy entitlements on the loss of the ADM contract at this meeting as 
claimed by the applicant.  I find that there was a discussion about redundancy payments at this meeting and that Mr Bryde 
stated that no redundancy payments would be made to employees if the ADM contract was lost as there was no provision to 
make redundancy payments in the Federal Award.  After employees expressed concern at this statement I find that a discussion 
ensued about the respondent paying redundancy to employees at Shay Gap and I accept that Mr Hopps informed employees 
that redundancy payments were made to the respondent’s employees at Shay Gap because the respondent’s client funded the 
redundancy payments.  I conclude that subsequent to this issue being raised there was a further discussion concerning 
redundancy payments and that Mr Bryde agreed to make redundancy payments to ADM employees affected by the proposed 
roster change, but I cannot conclude on the evidence that arising from this discussion Mr Bryde reached an agreement with 
employees to pay redundancy entitlements on the loss of the ADM contract as claimed by the applicant.   

120 The contents of documentary evidence adds weight in my view to the respondent’s claim that at no stage did Mr Bryde agree 
to make redundancy payments to employees on the loss of the ADM contract.  The notification by the respondent to employees 
dated 21 and 22 May 2002 about the proposed changes refers to redundancy being paid if the ADM contract was maintained 
(Exhibits A5-MDL2 and R10-T3).  In correspondence to the applicant dated 10 June 2002 (Exhibit A5-MDL5) the respondent 
confirmed that any redundancy entitlements to be offered was subject to the respondent’s ADM bid being successful.  The 
tender documents that the respondent lodged with ADM on 20 May 2002 confirm that redundancy payments would be funded 
for all employees in the future but these payments would only be made if the respondent’s bid was successful (Exhibit R9).  I 
also take into account that the facsimile to the respondent from its employees (Exhibit A1) dated 24 July 2002 refers to 
employees requiring confirmation of the respondent’s position on redundancy which implies that there was not a specific 
agreement in place requiring to be honoured.  It is my view that the memo from the respondent’s employees to the respondent 
dated 25 August 2002 (Exhibit A3) is equivocal about whether or not an agreement was in place as it does not specifically 
refer to redundancy payments being made on the loss of the ADM contract.  The memo reads as follows: 

 “From the AWU members SSL Spotless Argyle 
 Date: 25th of August 2002 
 To whom it may concern 
 We the undersigned, from our collective recall, do hereby swear that we where (sic) witness to the statement, on the 21st 

of May 2002 at am (sic) by Mr. Paul Bride (sic) National General Manager Of Nationwide Facilities Management 
declared (sic): 

 “The redundancy package will be paid to all employees that would like to leave, as long as we come to the party, so SSL 
Nationwide Facilities Management can tender for the contract”. 

 Signatures:” 
(Exhibit A3) 

I also note that the last contract that the respondent had with ADM was a cost plus contract which made no provision for 
paying redundancy entitlements to employees on the loss of the ADM contract. 

121 In reaching the conclusion that no agreement was made between the parties on 21 May 2002 in the terms claimed by the 
applicant I take into account that the applicant did not seek written confirmation of the redundancy agreement it claimed its 
members had with the respondent after this meeting.  Apart from the applicant’s letter to the respondent dated 17 June 2002 the 
applicant did not respond to the respondent’s written statements made after 20 May 2002 that redundancy would only be paid 
if the respondent won the ADM contract.  I also take into account that neither the applicant nor its members pursued the 
agreement with the respondent to pay redundancy on the loss of the ADM contract after Mr Llewellyn and Mr Mrkaljevic were 
told by Mr Adams on 21 June 2002 that no redundancy payments would be made on the loss of the ADM contract.  In contrast, 
on a number of occasions the respondent confirmed in its correspondence to the applicant and its employees that redundancy 
would only apply if it was successful with its ADM bid. 

122 I find that from 21 May 2002 onwards it may well have been the case that the respondent’s employees were operating on a 
different understanding to the respondent about whether or not redundancy entitlements would be paid on the loss of the ADM 
contract and that this misunderstanding continued throughout the discussions about the quantum of redundancy entitlements to 
be paid until Mr Llewellyn met with Mr Adams on 21 June 2002.  However, even after Mr Adams made it clear to Mr 
Llewellyn on 21 June 2002 that redundancy payments would not be made on the loss of the ADM contract, the applicant did 
not formally raise with the respondent its claim that there was an agreement to pay redundancy entitlement on the loss of the 
ADM contract.  In my view this lack of action further undermines the applicant’s claim that the agreement as claimed was in 
place. 
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123 I find that the applicant’s claim lacks certainty and specificity as there was no evidence that the negotiations on redundancy 
quantums which took place after 21 May 2002 was linked to the agreement the applicant claimed was in place as at 21 May 
2002.  Even if Mr Bryde made the commitment as claimed by the applicant at the meeting with employees on 21 May 2002, 
there was no evidence of any express agreement to finalise the redundancy quantum at a later date or that the agreement 
reached on 21 May 2002 was linked to future discussions about the amount of redundancy entitlements to be paid.  The 
applicant and its members assumed that the discussions about quantum were linked to this agreement however I find that there 
was no evidence of any express agreement to this effect.  I conclude that the applicant assumed that the negotiations as to 
redundancy quantum related to payments being made on the loss of the ADM contract, however, there was no evidence that 
this was agreed to by the respondent. 

124 The applicant argues that the redundancy quantum outlined in its letter to the respondent dated 17 June 2002 was to be paid to 
the applicant’s members in return for agreement being reached on all outstanding issues between the parties.  I have already 
found that the respondent did not make any agreement to pay redundancy entitlements on the loss of the ADM contract in May 
2002.  Even if such an agreement was in place it is my view that on a close review of the contents of the letter dated 17 June 
2002 that at this point the applicant and the respondent had not reached a final agreement on all outstanding issues in dispute 
even though a number of in-principle issues were agreed between the applicant and its members with the respondent.  For 
example issues still requiring further negotiation included future wage increases, accommodation standards and conditions 
applying to employees shifting to the Wandarrie camp.  On this basis I find that no final agreement was concluded between the 
applicant, its members and the respondent such that in return redundancy entitlements would be paid to the applicant’s 
members. 

125 On the basis of the lack of substantiation of Mr Llewellyn’s recollection of the events of the meeting held on 20 May 2002, the 
lack of consistency between the evidence of Mr Mrkaljevic and Mr Tassone about any agreement being in place to pay 
redundancy on the loss of the ADM contract, the lack of any documentary evidence to support the applicant’s claim and the 
lack of certainty about the claimed agreement with Mr Bryde at the meeting held on 21 May 2002 it is my view that the 
applicant has not made out its claim that there was an agreement between the applicant and the respondent to make the 
redundancy payments to the respondent’s employees working at ADM in the terms of the applicant’s letter to the respondent 
dated 17 June 2002. 

126 In addition to claiming that there was no agreement in place to make redundancy payments on the loss of the ADM contract 
the respondent again submitted arguments that the Commission lacked jurisdiction to deal with this claim under s44 of the Act 
and that employees had to demonstrate they had mitigated their loss in relation to any monies being awarded to employees.  I 
reject the further submissions made by the respondent in relation to jurisdiction.  In my view there is ample authority 
confirming that the Commission has the power under s44 of the Act when dealing with an industrial matter which has not been 
resolved at conciliation to make the orders sought by the applicant (for example see Mathews v Cool or Cosy Pty Ltd & Ors 
[2004] 84 WAIG 2152).  Further, I am of the view that if a redundancy payment is awarded to an employee then there is no 
onus on that employee to demonstrate that they have mitigated their loss in regard to such a payment (see Peter Dellys v 
Elderslie Finance Corporation Limited (2001) 82 WAIG 23).  I also reject the applicant’s claim that if an agreement was found 
to be in place as argued by the applicant then the agreement was not made by the applicant but its counterpart federal body.  I 
conclude that there was sufficient evidence before me to demonstrate that during the relevant period relating to this dispute that 
in addition to acting on behalf of the applicant’s counterpart federal body Mr Llewellyn was, at the same time, acting on behalf 
of the applicant as he is employed by the applicant and is the applicant’s Assistant Branch Secretary.  I also accept the 
evidence given by Mr Llewellyn that to the best of his knowledge the employees the subject of this application were members 
of the applicant union. 

127 As I have found that the applicant and its members had no agreement with the respondent to make the redundancy payments 
on the loss of the ADM contract in the terms outlined in the applicant’s letter dated 17 June 2002 an order dismissing the 
application will now issue. 
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HAVING HEARD Mr M Lourey as agent on behalf of the applicant and Mr A D Lucev of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

THAT the application be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2999 
 

2004 WAIRC 12314 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
 -v- 
 BHP BILLITON IRON ORE 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DELIVERED WEDNESDAY, 11 AUGUST 2004 
FILE NO CR 54 OF 2004 
CITATION NO. 2004 WAIRC 12314 
 
 
Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Conference Referred – 

Alleged tampering with safety device – Safety and disciplinary inquiry – Whether lack of procedural 
fairness – Whether penalty too harsh – Fair go all round afforded – Industrial Relations Act 1979 
(WA) s 29(1)(b)(i) 

Result Application dismissed 
Representation 
Applicant Mr N Hodgson 
Respondent Mr A Lucev of Counsel and with him Mr R Kelly of Counsel 
 
 

Reasons for Decision 
1 This is an application made pursuant to s.44 of the Industrial Relations Act, 1979 (“the Act”).  The matter failed to resolve in 

conference and was referred for hearing in the following terms: 
“THE APPLICANT 
1. Mr David Jacobs is a member of the applicant Union (the TWU) and was until recently employed by the 

respondent as a production worker at the company’s Mt Newman operation. 
2. Mr Jacobs commenced employment with the respondent on 30 November 1996 and had just over 7 year’s 

service. 
3. He was a permanent worker and worked an average of 42 hours per week on a shift roster basis - 4 days on 4 

days off. 
4. On 20 February 2004 Mr Jacob’s employment was terminated for allegedly tampering with a safety lock device 

used in the lock out procedure for haulpaks. 
5. At the time of termination Mr Jacobs lived in a company house. 
6. Mr Jacob’s termination was harsh, oppressive and unfair because of; 

(a)  Mr Jacob’s length of service. 
(b) The likely impact of termination on Mr Jacobs’s personal situation 
(c) The lack of credible evidence that Mr Jacobs did indeed tamper with the safety device; and  
(d) The inadequacy of the company’s investigation that resulted in termination.  

7. Also given the impact of the termination on Mr Jacobs’s personal circumstances the respondent could have used 
a less excessive form of discipline. 

8. The applicant union seeks an order for its member for reinstatement and compensation for loss of earnings. 
THE RESPONDENT 
The respondent: 
1. Denies that Mr Jacob’s termination was harsh, oppressive or unfair. 
2. Opposes the claim and orders sought.   
3. States that Mr Jacob’s employment was terminated on the basis set out in the letter from the Company to Mr 

Jacobs dated 20 February 2004.” 
2 The letter of termination reads as follows: 

“Dear David 
Disciplinary Inquiry 
I refer to the disciplinary inquiry conducted on 12 and 18 February 2004 held into the incident involving the alteration of 
your safety lock out device. 
In the inquiry you confirmed that you had used your safety lock out device on work on 6 February 2004 whilst operating 
TRO139 and that the altered safety lock out device was yours.  After its use you had it with you in the cab of TRO139. 
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You finished your shift on TRO139 at 0555 hours on that day.  The oncoming driver who took over the operation of 
TRO139 immediately afterwards found your safety lock out device on the floor of the cab and handed it in to 
management shortly thereafter. 
The safety lock out device had been altered such that it could not perform its function of securely locking out equipment 
from being operated whilst being worked on.  The safety lock out device had thus been effectively rendered useless as a 
safety device. 
The driver who found your safety lock out device confirmed that he found it immediately upon the commencement of his 
shift in the altered condition. 
The Company is satisfied that the driver who handed in the equipment did not tamper with it or alter it and that it was not 
tampered with by anyone else. 
I also confirm that apart from your denial that you had altered the safety lock out device in this way you were unable to 
provide any other plausible explanation for the defective safety lock out device found in TRO139. 
Based on the investigation and having assessed all of the information available the Company did not accept your denial.  
As you were advised the Company took this into account in its determination.  
It was concluded that you must have used this defective safety lock out device on 6 February 2004.  Such conduct has the 
potential for very serious injury to yourself.  If anyone else were to lock onto your safety lock out device they too could 
be exposed to risk. 
The use of the safety lock out device in the altered condition is a very serious breach of the Company’s safety practices 
and procedures.  In all the circumstances, the Company considers that you are unsuitable for further employment and that 
your employment will be terminated in accordance with the Award with a payment in lieu of notice.” 

BACKGROUND 
3 The applicant’s member, Mr David Jacobs, worked as a production worker for the company for approximately 7 years driving 

trucks at their Newman mining operations.  Mr Jacobs worked his last night on night shift on 5/6 February 2004.  He then 
proceeded as part of his roster on a 4 day break.  On his return to work he was immediately called into a meeting with Mr 
Green, Supervisor Operations Training, Mr Larson, Safety Advisor and Mr Wakefield, a safety representative.  Mr Green 
asked Mr Jacobs to identify a safety device [Exhibit R1].  Mr Jacobs identified the device as belonging to him.  Mr Wakefield 
queried whether the meeting was a safety inquiry and was advised by Mr Green that it was.  After approximately 20 minutes of 
discussion Mr Jacobs was advised to go to the crib room and wait for further advice.  Shortly thereafter a Mr Kelly came to the 
crib room and advised Mr Jacobs that he had been suspended on pay pending further investigation in relation to the damaged 
safety device.   

4 Mr Jacobs then attended a disciplinary inquiry on 12 February and 18 February 2004 and was asked if he knew how the device 
came to be damaged.  At all times Mr Jacobs expressed no knowledge of how the device came to be damaged and denied that 
he used the device in a damaged state.  He could offer no explanation as to how the device may have come to be in that state.  
Following the disciplinary inquiry Mr Dunbar, Mining Manager, in consultation with other representatives of the company 
decided to terminate Mr Jacobs’ services for tampering with the safety device.  Mr Jacobs was terminated on notice effective 
immediately.  He cleaned out his belongings and was escorted off-site.  Mr Jacobs was paid notice, his accrued entitlements 
and monies for the resale of his home to the company including improvements made to the home [Exhibit R7].  Mr Jacobs 
sought work in Newman unsuccessfully.  He had to visit New Zealand briefly as his father was very ill.  He then shifted to 
Perth and sought work in Perth; finally finding a job in mid April.  He is currently employed in that job and receives 
approximately $500 per week net. 
ISSUES 

5 The issues before the Commission are described in the memorandum for hearing and determination.  They were clarified by 
my ruling at the commencement of hearing.  In summary, they are whether Mr Jacobs can be found to have tampered with the 
safety device; can be found to have used the safety device in its tampered state; the fairness of the safety inquiry and the 
disciplinary inquiry; and whether the punishment of dismissal can be justified if Mr Jacobs can be found to have tampered with 
the safety device.  Evidence in chief was adduced by written witness statements.  My ruling at the commencement of hearing 
had the effect of excising evidence regarding Mr Jacobs’ employment history and also a safety audit conducted by the 
company following Mr Jacobs’ dismissal.  For the purposes of this hearing Mr Jacobs’ employment history is not in question.  
It is appropriate for the Commission to assume that Mr Jacobs’ work history was, in fact, good and that the respondent relies 
on this one instance in justifying termination of his employment.   

6 It is important that I say something briefly in relation to the evidence that the applicant sought to adduce concerning the safety 
audit.  In essence the evidence went to non compliance by the company with ensuring that all employees had the necessary 
safety locking equipment.  I make no comment on these statements as they are not properly before me given my ruling.  
However, the basis of the ruling is that the matter to be determined in this dispute is primarily, in my view, whether Mr Jacobs 
can be found to have tampered with the safety device.  The action of tampering with the safety device being quite separate and 
distinct from any non compliance with the safety procedure.  The allegation of tampering with the device must on its face 
connote some purposeful act on the part of the individual to circumvent safety arrangements.  It must then on its face be seen 
to be more serious than any other non compliance or ignorance of procedure.  In that way it was not relevant, in my view, to 
deal with the evidence about the safety audit which the applicant sought to adduce in deciding this dispute. 
THE EVIDENCE 

7 Evidence was given on behalf of the applicant by Mr Jacobs, Mr E Wakefield, safety representative, and Ms N Missler, safety 
representative.  Evidence was given on behalf of the respondent by Mr G Green, Supervisor Operations Training, Mr M 
Carroll, Superintendent Mining, Mr P Jackson, a production operator for Integrated Group (a contractor to BHP Billiton Iron 
Ore), Mr M Lohse, Senior Employee Relations Adviser, Mr C Dunbar, Manager Mining and Mr E McKendry, Shift 
Supervisor.  Mr McKendry was in Ireland and his evidence was adduced by way of statement with attached statutory 
declaration.  The applicant did not require him for cross examination.  Much of the evidence is common or unchallenged and 
hence I do not seek to recite it all.  Mr Jacobs finished shift on 6 February 2004 and demounted his truck at approximately 5:50 
or 5:55 am.  He then waited to be collected for return to the locker area, where he collected his belongings and went home.  Mr 
Jackson mounted the truck at 6:00 am and commenced his shift.  He discovered the safety locking device which was sitting on 
the console at the right hand side of the driver in open view, as if it had been placed there.  He intended to give it to a 
supervisor at break time.  At approximately 7 am he drove up to Mr McKendry and threw the device to him out of the truck 
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window.  Mr McKendry presented the device shortly thereafter to Mr Carroll.  Mr Carroll was suspicious of the device as it 
was in a damaged state.  He locked the device in his office.  On Monday 9 February 2004 Mr Carroll showed the device to Mr 
Dunbar.  Mr Dunbar was concerned as to how the device came to be in a damaged state and ordered a safety inquiry.  On 10 
February 2004 Mr Carroll charged Mr Green with the safety inquiry.  Notes from that meeting are at Exhibit R4.  Mr Green 
reported back to Mr Carroll that Mr Jacobs had admitted the safety device belonged to him and denied all knowledge of how it 
came to be damaged.  Mr Green could take the matter no further.  He could draw no conclusions.  On hearing this, in Mr 
Carroll’s mind Mr Jacobs had tampered with the device.  Mr Carroll discussed the matter with Mr Dunbar who ordered a 
disciplinary inquiry.  Notes from the disciplinary inquiry are Exhibits R2 and R3.  Mr Dunbar concluded from that inquiry that 
Mr Jacobs had tampered with the device.  Mr Dunbar called a further meeting on 18 February to give Mr Jacobs a further 
opportunity to say anything in mitigation.  Mr Jacobs denied all knowledge of the damaged device.  His services were then 
terminated. 

8 The evidence of Mr Jackson is that he picked up the device [Exhibit R1] from the truck and it was in that damaged state when 
he found it at 6:00am that morning.  He does not recall there being a small silver key on the device.  Mr Jacobs’ evidence is 
that on the night shift of 5/6 February 2004 he remembers doing his safety check at the beginning of shift.  The safety check 
involves firstly securing the safety device on to the isolator switch, then checking the truck, then removing the safety device 
and mounting the truck.  The safety device was not damaged at that time on Mr Jacob’s evidence.  Mr Jacobs’ evidence is that 
he normally attaches the safety device, by virtue of a clip, on to his green bag which he carries with his other gear.  He would 
then normally at the conclusion of his shift simply take his bag, with the device clipped to it, from the truck and put it in his 
locker.  Mr Jacobs does not recall doing any of this on the shift in question.  He says he was tired from night shift and has little 
recall of the events.  The other instance when Mr Jacobs would normally use his safety device would be on refuelling his truck 
during shift.  Mr Jacobs does not recall whether he refuelled his truck on that night.  He says that he refuelled his truck either 
on that night shift or the night shift previous but he does not recall which one.  He says that the respondent has records of when 
he refuelled and they say it was on that particular shift and so he does not challenge that.  He says emphatically that his safety 
device was not damaged and that he did not use the safety device in a damaged state.  He says he would not use the device in a 
damaged state as it is unsafe.  Mr Jacobs took some time in cross-examination to agree to the proposal that it was unsafe to use 
a safety device in a damaged state; but his evidence in summary is that it is unsafe.  In respect of [Exhibit R1] he recognises 
the tag which has his name on it as his, but he has no knowledge of the padlock and clamp which are part of the device.  He 
says the only reason he can conceive as to how the device came to be in that state is that the company has sought to set him up 
due to his union involvement.  He complains that the impression which he formed at the safety inquiry was that he was being 
set up.  Mr Wakefield gave similar evidence. 

9 The safety device operates so as to isolate the vehicle as inactive whilst it is being worked on or being inspected.  The safety 
device ensures the vehicle cannot be operated without the involvement of the person who applied the device and hence limits 
the prospect of injury or fatality.  The evidence of Mr Dunbar is that this safety procedure generated from discussions in 1995 
when the company investigated the most appropriate way of isolating the vehicle.  That practice has progressed over time to 
the current procedure which involves first turning off the vehicle at a switch near the bottom of the stairs of the vehicle.  The 
switch is encased and the metal encasing is closed.  Once the encasing is closed the scissor part of the safety device is attached 
through holes in the metal casing.  A padlock is then latched on to the scissor clamp, with a personal danger tag, and the 
individual then removes his/her key from the padlock and carries that with them.  This procedure ensures that only that 
individual can then release the safety device.  Should another person come to operate the truck, or to work on it, they cannot do 
so unless they find that individual and that individual unlocks the padlock and releases the scissor clamp.  It is Mr Dunbar’s 
evidence that the procedure is necessary to ensure safety and prevent injury or fatality.  Mr Jacobs’ own evidence supports this 
view.  That is, if the procedure for using the safety device is not followed then it is unsafe. 

10 The primary question is whether the respondent could have formed a reasonable view as to whether Mr Jacobs tampered with 
the device.  The test in this jurisdiction is one of probability it is not whether the respondent had to form a view beyond 
reasonable doubt that Mr Jacobs did in fact tamper with the device.  This requirement is stated succinctly by then Fielding C in 
the Full Bench decision in “C” and Quality Pacific Management Pty Ltd 73 WAIG 988 @ 997.  He states: 

“The question in such cases is that stated by Arnold J. in British Home Stores Ltd v. Burchell (1978) IRLR 379 at 380 
as follows - 

“What the Tribunal have to decide every time is broadly expressed whether the employer who has charged the 
employee on the ground of the misconduct in question (usually, though not necessarily, dishonest conduct) 
entertained a reasonable suspicion amounting to a belief in the guilt of the employee of the misconduct at that time.  
That is really stating shortly and compendiously what is in fact more than one element.  First of all, there must be 
established by the employer the fact of that belief; that the employer did believe it.  Secondly, that the employer had 
in his mind reasonable grounds upon which to sustain that belief.  And thirdly, we think that the employer at the 
stage at which he formed that belief on those grounds, at any rate at the final stage at which he formed that belief, 
had carried out as much investigation into the matter as was reasonable in all the circumstances of the case.”” 

There can be little doubt, in my view, that the device had been tampered with in some way.  The jaws of the clamp would 
normally sit flat and have been prised open at an angle.  It is Mr Dunbar’s evidence that he surmises that they have been prised 
open at an angle to allow the device to be slipped on and off easily.  He demonstrated this at hearing.  This would avoid the 
device having to be clamped and then padlocked on to the isolator encasing.  The rationale for this seems to be ease of 
application and removal of the device, which could save time and effort.  Mr Dunbar says that in this state the safety device 
could be knocked off or blown off.  In any event the alteration circumvents the safety nature of the device.  The scissor clamp 
is made of metal and plastic.  The metal arms of the clamp in my view would require a degree of force to be prised open in the 
manner they have been.  It cannot be easily done by hand or accidentally.  It would require at the very least some reasonable 
degree of leverage on the device and some object to be placed between the arms of the clamp to prise them open as they have 
been.  In short, it is improbable that the device could accidentally have been damaged in this fashion. 

11 A key question is whether the device was in fact Mr Jacobs.  Mr Jackson’s evidence is that the device exhibited is the device 
which he found.  His evidence is unchallenged and must be accepted.  There is no issue as to the credibility of his evidence in 
my estimation.  It is possible that the damaged device did not have the key with the attached tag with Mr Jacobs name on it.  
However, this is not a question asked of Mr Jackson and his evidence must be accepted that the device exhibited is as he found 
it.  He was confident that that was the device as he found it and it was in that damaged state.  This evidence limits the 
possibility that the device was damaged after Mr Jackson found it or that a key with Mr Jacobs’ name was inserted into the 
damaged device after Mr Jackson found it.  This evidence speaks against the conspiracy suggestion by Mr Jacobs that the 
company had somehow set him up.  The device was in a damaged state as of 6am on 6 February 2004.  If there was a 
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conspiracy then seemingly either Mr Jackson must be said to be part of that conspiracy.  That is not the submission of the 
applicant and there is no evidence to that effect.  Mr Jackson says that he did not know Mr Jacobs.  Mr Jacobs says that he 
knew of Mr Jackson as he lived down the end of his street.  There is no suggestion of any animosity between the men and no 
suggestion or evidence that Mr Jackson, who was an employee of Integrated, has somehow colluded with the company to 
damage Mr Jacobs.   

12 If the evidence of Mr Jacobs is then to be believed the device was in a proper state at the commencement of his shift.  
Therefore sometime during his shift or between the change over of truck, which could be no more than 10 minutes, the device 
was somehow damaged.  The latter suggestion is highly improbable as Mr Jacobs says that he left his truck at approximately 
5:50 am or 5:55 am and Mr Jackson got on to the truck at approximately 6:00 am.  It is highly improbable that anyone could 
have damaged the device in that short period of time, even if they had wanted to.  The other possibility then is that the device 
has been damaged somehow during the course of the shift.  Mr Carroll’s evidence is that given the time of operation of the 
truck Mr Jacobs must have taken his crib break on the truck.  He says the crib break of half an hour indicates that he must have 
taken the crib break on the truck.  This evidence was unchallenged by the applicant and must be accepted.  Other than the 
break for refuelling the truck must have been in operation and under the control of Mr Jacobs.  It would suggest therefore that 
at no time during his shift could someone have accessed the truck and damaged the device.  The other possibility then would 
be somehow Mr Jacobs lost the device in the course of his shift, it was altered and placed in his truck when he demounted the 
truck at the conclusion of his shift.  This scenario is not probable and is not suggested by Mr Jacobs in evidence. 

13 I consider it relevant to the question of whether the full safety device was in fact Mr Jacobs, that at no time has Mr Jacobs 
sought to produce his safety device.  Seemingly, at the start of shift on 10 February 2004, if Mr Jacobs either had his device, or 
if it was in his locker, or attached to his green bag, then he would simply have sought to produce it.  Instead he readily agreed 
at the meeting on 10 February 2004 that the device in full was his.  He later at hearing said that he recognised only the tag with 
his name on it as belonging to him.  That part of the device is attached to a key. 

14 As I have indicated, Mr Jackson says the whole device is what he found.  This evidence is unchallenged.  It is not submitted 
that Mr Jackson in any way altered the device or changed any component of the device.  It is submitted that Mr Jacobs believes 
that the device was tampered with between 6 and 10 February 2004.  There is no evidence as to why that was done, by who or 
when.  The suggestion is that this would be difficult to prove.  However, more importantly it is against the unchallenged 
evidence of Mr Jackson.  Mr Jackson says, confidently and matter of factly, that the device which is [Exhibit R1] is the device 
he found.  His evidence must be accepted.  He was not asked whether he read the name on the tag and identified that it was in 
fact Mr Jacobs.  He says the device he found was damaged and was [Exhibit R1].  It must then be found that on the evidence 
the full device which Mr Jackson found was the full device which was presented to Mr Jacobs on 10 February 2004 and which 
Mr Jacobs admitted was in fact his.  Then at no time during subsequent disciplinary inquiries did Mr Jacobs deny that the full 
device was his.  I should add that in a matter such as this, and one so important to Mr Jacobs, I would have thought that he 
would have gone over in his mind many times what precisely occurred on the night of 5/6 February 2004.  Mr Jacobs in 
answer to the Commission says he has little recall of the events of that night and says that he was tired at the end of the shift.  I 
can accept he was tired.  I cannot accept that he would have such a limited recall of what he did and if he had his gear.  I do not 
base this judgment on just the recall at hearing which was some five and a half months later.  However, there is nothing in any 
statement or notes at much earlier dates which sheds any light on this point. 

15 For all those reasons it must be concluded that [Exhibit R1] is Mr Jacobs’ safety device, minus the silver key which he took 
from the device.  It follows also that that is the device which Mr Jackson found in the truck which Mr Jacobs had just departed 
from on 6 February 2004.  Mr Jackson got into the truck only 5 to 10 minutes after Mr Jacobs.  Mr Jackson’s unchallenged 
evidence is that there was no one around.  Therefore, if Mr Jacobs’ evidence is correct something must have happened to his 
safety device during the course of his shift on 5/6 February 2004.  It is improbable that the device could have been tampered 
with or switched in the limited period of changeover between Mr Jacobs finishing and Mr Jackson starting.  To tamper with the 
device would have taken longer.  I also very much doubt that the scissors could have been disconnected to the rest of the 
device and new damaged  scissors connected to Mr Jacobs’ padlock and tag within that time.  Whilst possible it is highly 
improbable and requires a leap to a level of suspicion and conspiracy not supported by any evidence whatsoever. 

16 It is the unchallenged evidence that Mr Jacobs refuelled his vehicle at approximately 4 am.  Mr Jacobs’ evidence about this 
varies somewhat but a fair reading of his evidence and the submission on his behalf concedes this point.  Mr Jacobs would 
have had to use the safety device at this time.  Mr Lucev for the respondent submits that it could not have been tampered with 
or altered at this time because it was in use.  Technically it was possible to alter or tamper with the device at this time as the 
truck would still have been inoperable if the device was removed; just not in such a safe condition.  However, once again it is 
highly improbable that this occurred.  More to the point Mr Jacobs must have removed his tag at the completion of the 
refuelling and he would then have noticed that it was tampered with.  The fact that the device is damaged is obvious on a quick 
viewing at arms length.  So if Mr Jacobs is to be believed then somewhere between 4:00am and 5:50am, while he was driving 
the truck, his device was tampered with or altered.  Once again this is highly improbable.  In addition, it is probable then that 
Mr Jacobs used the device in its altered state.  Logic must dictate on a careful analysis of the evidence that Mr Jacobs tampered 
with his own safety device.  One can only guess as to why he would have done that, but the obvious answer is the basic 
answer, and that is so as he could simply slip it on and off in one simple movement without resort to clamping and padlocking. 

17 The matter before me is not one of simple forgetfulness, lack of thought, lack of training, or lack of application of a safety 
procedure.  It is much more serious and deliberate than that.  It is the purposeful act of tampering with a safety device so as to 
make it ineffective and unsafe.  It is not the case, as Mr Hodgson submitted for the applicant, that what is being assessed is the 
future or potential behaviour of an employee.  What is being assessed is whether Mr Jacobs tampered with the safety device.  
For the reasons stated I have found that he did.  For the reasons stated it is reasonable for the respondent to conclude that he 
did.  In so doing, Mr Jacobs had either a callous disregard for his fellow workers or has acted extremely carelessly.  Having 
witnessed Mr Jacobs give evidence I consider the latter to be more likely.  That is, he displayed no malice.  However, he 
clearly understood the purpose of the device and safety procedure; he clearly understood that its non-application could 
jeopardise himself and fellow workers, yet went ahead and tampered with the device.  If something untoward had happened Mr 
Jacobs would undoubtedly be looked upon as being something more than foolhardy and careless.  Put simply, it is serious 
misconduct and warrants dismissal, in my view, for someone to act so deliberately as to make ineffective a safety device which 
could endanger not only that person but also fellow workers.  It is a reckless breach of contract and of the duty of the employee 
concerned.  What must be added to this is that at all times Mr Jacobs denied that he had tampered with the device or used the 
device in that state.  In so doing, he has been dishonest with his employer and before the Commission. 
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18 Mr Hodgson submits that the employer dismissed Mr Jacobs on limited evidence and in a predetermined manner.  He submits 
that Mr Dunbar formed a view as to Mr Jacobs’ actions based on Mr Green’s report to him and upon one disciplinary meeting 
when Mr Jacobs denied any knowledge.  Mr Green says that he could not conclude anything from his safety inquiry.  Mr 
Hodgson submits that the safety inquiry was not a proper safety inquiry and not performed in accordance with the respondent’s 
mandated procedures. 

19 I do not go to the evidence of all these procedures as it is not necessary to do so.  It is the case that the Commission is entitled, 
and indeed must in a matter such as this, form an independent mind as to what in all probability occurred.  I have done so and 
clearly I am convinced that the only logical explanation, on the evidence, is that Mr Jacobs tampered with the device.  Whether 
the employer breached some procedure in coming to a similar conclusion is not of itself determinative of the matter (Shire of 
Esperance –v- Peter Maxwell Mouritz 71 WAIG 891). 

20 I should add however that the submissions made on behalf of the respondent by Mr Lucev as to the assessment of evidence are 
correct.  Where evidence is not challenged then the Commission is entitled to accept it.  Mr Dunbar gave evidence as to the 
basis for his decision.  Mr Hodgson cross-examined him on this but Mr Dunbar’s evidence as to the basis for the decision was 
undiminished.  Logically Mr Jacobs did it.  No other reasonable explanation was offered.  Mr Green knew that Mr Jackson had 
handed in the device.  Mr Jacobs said it was his.  Mr Jacobs denied altering it.  The respondent had records of the truck 
operators that night.  Mr Carroll gave unchallenged evidence about that.  I do not then find that the respondent did not take 
appropriate steps to form a reasonable view as to whether Mr Jacobs had tampered with the device.  I make no further 
comment on the safety inquiry as it is not necessary to do so. 

21 Given the deliberate nature of the breach.  I do not find the penalty to be excessive.  The comparison to the penalties applicable 
in the Mines Safety and Inspection Act 1994 is not valid when considering whether the employee-employer relationship should 
continue.  The test to be applied is that of a fair go all round.  For all of the reasons expressed the application must fail and an 
order will issue dismissing the application.  Mr Jacobs did receive a fair go (Undercliffe Nursing Home –v- Federated 
Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385). 

22 I wish to add some comments which do not form part of my findings.  Clearly, for the reasons expressed above I consider that 
Mr Jacobs has not been honest in relation to whether he tampered with the device.  This adds to his culpability.  It is important 
that an employee, due to the trust and confidence required of an employment relationship, must maintain honesty with his/her 
employer.  This is perhaps particularly so in matters of safety.  It is not the case that the simple admission of an error by an 
employee in relation to a safety breach necessarily warrants a punishment or dismissal.  The circumstances must be considered 
and weighed by the employer.  The Commission, if called upon, also has to weigh all the circumstances.  In this case to tamper 
with a safety device in such a manner displays a clear intent to breach safety.  No other reasons were offered.  The matter was 
simply denied.  I make these comments least an employee should believe that he/she cannot be honest in a safety inquiry or 
subsequent disciplinary inquiry because he/she will automatically be sacked. 

 

2004 WAIRC 12315 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
 -v- 
 BHP BILLITON IRON ORE 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE OF ORDER WEDNESDAY, 11 AUGUST 2004 
FILE NO CR 54 OF 2004 
CITATION NO. 2004 WAIRC 12315 
 
 
Result Application dismissed 
Representation 
Applicant Mr N Hodgson  
Respondent Mr A Lucev of Counsel and with him Mr R Kelly of Counsel 
 
 

Order 
HAVING heard Mr N Hodgson on behalf of the applicant and Mr A Lucev of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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CONFERENCES—Notation of— 

Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

Australian Liquor, Hospitality 
and Miscellaneous Workers 
Union, Western Australian 
Branch 

Nulsen Haven Scott C 
C 106/2004 

8/06/04 Member's 
termination of 
employment was 
harsh, oppressive, 
unfair 

Concluded 

Australian Liquor, Hospitality 
and Miscellaneous Workers 
Union, Western Australian 
Branch 

The Salvation Army Scott C 
C 120/2004 

13/07/04 Termination of 
employment harsh, 
oppressive and 
unfair 

Concluded 

Australian Liquor, Hospitality 
and Miscellaneous Workers 
Union, Western Australian 
Branch 

GSL (Australia) Pty 
Ltd 

Beech SC 
C 150/2004 

12/08/04 Termination of 
Union members 

Referred 

Australian Liquor, Hospitality 
and Miscellaneous Workers 
Union, Western Australian 
Branch 

Sun Laundry 
Services Pty Ltd 

Wood C 
C 155/2004 

12/08/04 Unpaid benefit of 
contract of 
employment 

Concluded 

Australian Liquor, Hospitality 
and Miscellaneous Workers 
Union, Western Australian 
Branch 

Tinkerbells Child 
Care Centre 

Harrison C 
CR 223/2003 

N/A Alleged unfair 
dismissal 

Discontinued 

Australian Nursing 
Federation, Industrial Union 
of Workers Perth, The 

The Minister for 
Health and South 
West Area Health 
Service 

Scott C 
PSAC 24/2004 

21/6/04, 
2/7/04, 
7/7/04, 
12/7/04, 
20/7/04 

Proposed removal 
of nursing positions 

Concluded 

Australian Workers Union of 
Workers, The 

BHP Billiton Iron 
Ore Ltd 

Wood C 
C 16/2004 

1/3/04, 
16/4/04 

Annual Leave Concluded 

Australian Workers Union of 
Workers, The 

Leighton Contractors 
Pty Ltd 

Gregor C 
C 174/2004 

3/9/04 Return to work Concluded 

Automotive, Food, Metals, 
Engineering, Printing and 
Kindred Industries Union of 
Workers - Western Australian 
Branch, The 

FSP Consulting Pty 
Ltd t/as Freespirit 

Gregor C 
C 111/2004 

20/05/04 Treatment of Union 
members 

Concluded 

Automotive, Food, Metals, 
Engineering, Printing and 
Kindred Industries Union of 
Workers - Western Australian 
Branch, The 

Wesfarmers CSBP 
Limited 

Kenner C 
C 117/2004 

17/06/04 Termination of 
members 
employment harsh, 
oppressive, unfair 

Discontinued 

Automotive, Food, Metals, 
Engineering, Printing and 
Kindred Industries Union of 
Workers - Western Australian 
Branch, The 

Leighton Contractors Gregor C 
C 15/2004 

25/08/04 Alleged unfair 
dismissal 

Concluded 

Automotive, Food, Metals, 
Engineering, Printing and 
Kindred Industries Union of 
Workers - Western Australian 
Branch, The 

Cockburn Cement 
Pty Ltd 

Kenner C 
C 152/2004 

30/07/04 Warning issued to 
Union member 

Concluded 

Automotive, Food, Metals, 
Engineering, Printing and 
Kindred Industries Union of 
Workers - Western Australian 
Branch, The h 

Sandvik Materials 
Handling Australia 

Gregor C 
CR 110/2004 

19/07/04 Alleged unfair 
dismissal 

Discontinued 

Civil Service Association of 
Western Australia 
Incorporated 

Director General, 
Department of Justice 

Beech SC 
PSAC 21/2004 

27/5/04, 
9/7/04 

sick leave 
entitlements 

Referred 

Civil Service Association of 
Western Australia 
Incorporated 

Director General, 
Department for 
Community 
Development 

Scott C 
PSAC 23/2004 

28/06/03 Annual leave 
credits for a union 
member 

Concluded 

Construction, Forestry, 
Mining and Energy Union of 
Workers, The 

Tru-line Excavations 
& Plumbing Pty Ltd 

Gregor C 
C 162/2004 

19/08/04 Termination of 
employment of a 
union member 

Concluded 

Construction, Forestry, 
Mining and Energy Union of 
Workers, The 

Jason Windows Pty 
Ltd 

Gregor C 
C 164/2004 

23/08/04 Accrual of long 
service leave of a 
union member 

Concluded 
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Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

Construction, Forestry, 
Mining and Energy Union of 
Workers, The 

Personnel 
Contracting Pty Ltd 
t/as Tricord 
Personnel 

Gregor C 
C 15/2004 

25/08/04 Alleged unfair 
dismissal 

Concluded 

Health Services Union of 
Western Australia (Union of 
Workers) 

Uniting Church 
Homes 

Scott C 
C 163/2004 

N/A Outstanding 
entitlements of a 
Union member 

Concluded 

Western Australian Prison 
Officers' Union of Workers 

Department of Justice Beech SC 
CR 211/2003 

N/A Suspension without 
pay and 
entitlements 

Discontinued 

 

CORRECTIONS— 
2004 WAIRC 12444 

BORAL FORMWORK & SCAFFOLDING - YARD / CFMEUW INDUSTRIAL  
AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
 -v- 
 BORAL FORMWORK & SCAFFOLDING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J F GREGOR 
DATE FRIDAY, 20 AUGUST 2004 
FILE NO AG 124 OF 2004 
CITATION NO. 2004 WAIRC 12444 

Correcting Order 
WHEREAS on 13th August 2004 an Order in this matter was deposited in the Office of the Registrar; and 
WHEREAS the said order related to the registration of an Agreement between the parties; and 
WHEREAS there was an error in order 2 relating to Clause 39. – Bargaining Agents Fee; and 
WHEREAS that order 2 should have read: 

2. THAT Clause 33. – Bargaining Agents Fee is hereby excised from the Agreement.  Liberty to apply is reserved. 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 

THAT order 2 should be corrected to read: 
2. THAT Clause 33. – Bargaining Agents Fee is hereby excised from the Agreement.  Liberty to apply is reserved. 

(Sgd.)  J F GREGOR, 
[L.S.] Commissioner. 

 

PROCEDURAL DIRECTIONS AND ORDERS— 
2004 WAIRC 12682 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN 

BRANCH & OTHERS 
APPLICANTS 

 -v- 
 ILUKA RESOURCES LIMITED & OTHER 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE OF ORDER THURSDAY, 2 SEPTEMBER 2004 
FILE NO APPLICATION 156 OF 2003 
CITATION NO. 2004 WAIRC 12682 
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Result Application discontinued 
Representation 
Applicants Mr G Wood on behalf of the CFMEU  
 Mr D McLane on behalf of the AWU 
Respondents Mr S Harben of Counsel 
 
 

Order 
WHEREAS this is an application pursuant to section 42I of the Industrial Relations Act 1979; and 
WHEREAS the applicant unions advised the Commission on 27 August 2004 that they wanted to discontinue the application; and 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders –  

THAT the application be and is hereby discontinued. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

2004 WAIRC 12376 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS CLAIRE ROSEMARY NORTH 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE TUESDAY, 17 AUGUST 2004 
FILE NO. APPL 741 OF 2003 
CITATION NO. 2004 WAIRC 12376 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12377 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR TERENCE ALAN NUNN 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE TUESDAY, 17 AUGUST 2004 
FILE NO. APPL 742 OF 2003 
CITATION NO. 2004 WAIRC 12377 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12378 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BERNADETTE MARY DUBOIS 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE TUESDAY, 17 AUGUST 2004 
FILE NO. APPL 743 OF 2003 
CITATION NO. 2004 WAIRC 12378 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12379 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JULIEANNE HAMMILL 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE TUESDAY, 17 AUGUST 2004 
FILE NO. APPL 744 OF 2003 
CITATION NO. 2004 WAIRC 12379 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12380 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR SHAYNE SHERMAN 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE TUESDAY, 17 AUGUST 2004 
FILE NO. APPL 745 OF 2003 
CITATION NO. 2004 WAIRC 12380 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12383 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR SHANE PATRICK WILSON 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE TUESDAY, 17 AUGUST 2004 
FILE NO. APPL 746 OF 2003 
CITATION NO. 2004 WAIRC 12383 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12391 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANDREA ROGERS 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE TUESDAY, 17 AUGUST 2004 
FILE NO. APPL 747 OF 2003 
CITATION NO. 2004 WAIRC 12391 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12392 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR ADRIAN FRANCIS 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE TUESDAY, 17 AUGUST 2004 
FILE NO. APPL 748 OF 2003 
CITATION NO. 2004 WAIRC 12392 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12421 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR ANDREW DORES 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE THURSDAY, 19 AUGUST 2004 
FILE NO. APPL 749 OF 2003 
CITATION NO. 2004 WAIRC 12421 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12422 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR IVAN JOHN EVANS 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE THURSDAY, 19 AUGUST 2004 
FILE NO. APPL 750 OF 2003 
CITATION NO. 2004 WAIRC 12422 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12423 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS LYNETTE FAY HARRIS 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE THURSDAY, 19 AUGUST 2004 
FILE NO. APPL 752 OF 2003 
CITATION NO. 2004 WAIRC 12423 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12425 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS LIANNE PULLING 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE THURSDAY, 19 AUGUST 2004 
FILE NO. APPL 753 OF 2003 
CITATION NO. 2004 WAIRC 12425 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12426 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR ALLAN JONES 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE THURSDAY, 19 AUGUST 2004 
FILE NO. APPL 754 OF 2003 
CITATION NO. 2004 WAIRC 12426 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12427 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS MAE LIM 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE THURSDAY, 19 AUGUST 2004 
FILE NO. APPL 756 OF 2003 
CITATION NO. 2004 WAIRC 12427 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12428 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS JEAN SUTHERLAND 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE THURSDAY, 19 AUGUST 2004 
FILE NO. APPL 757 OF 2003 
CITATION NO. 2004 WAIRC 12428 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12429 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR ALEXANDER GEORGE BITE 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE THURSDAY, 19 AUGUST 2004 
FILE NO. APPL 758 OF 2003 
CITATION NO. 2004 WAIRC 12429 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12430 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR LAWRENCE THOMAS HODKINSON 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE THURSDAY, 19 AUGUST 2004 
FILE NO. APPL 759 OF 2003 
CITATION NO. 2004 WAIRC 12430 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12436 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR DENNIS KISHOPEDAS ANNAMALAY 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE FRIDAY, 20 AUGUST 2004 
FILE NO. APPL 760 OF 2003 
CITATION NO. 2004 WAIRC 12436 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12439 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR EDDY RIX 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE FRIDAY, 20 AUGUST 2004 
FILE NO. APPL 761 OF 2003 
CITATION NO. 2004 WAIRC 12439 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12446 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS SUE BAKER 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE FRIDAY, 20 AUGUST 2004 
FILE NO. APPL 762 OF 2003 
CITATION NO. 2004 WAIRC 12446 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12447 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS LYNETTE COLLIS 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE FRIDAY, 20 AUGUST 2004 
FILE NO. APPL 763 OF 2003 
CITATION NO. 2004 WAIRC 12447 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12461 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR ANTHONY ANDREW WARWICK 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 23 AUGUST 2004 
FILE NO. APPL 764 OF 2003 
CITATION NO. 2004 WAIRC 12461 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12463 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS PATRICIA MAUD OWENS 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 23 AUGUST 2004 
FILE NO. APPL 765 OF 2003 
CITATION NO. 2004 WAIRC 12463 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12472 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR BRIAN FRANCIS BYRNE 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE TUESDAY, 24 AUGUST 2004 
FILE NO. APPL 766 OF 2003 
CITATION NO. 2004 WAIRC 12472 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12471 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS GAIL ELIZABETH CARBONE 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE TUESDAY, 24 AUGUST 2004 
FILE NO. APPL 767 OF 2003 
CITATION NO. 2004 WAIRC 12471 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12468 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR GARY STEPHEN COOPER 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE TUESDAY, 24 AUGUST 2004 
FILE NO. APPL 768 OF 2003 
CITATION NO. 2004 WAIRC 12468 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12467 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS JULIE MAY COOPER 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE TUESDAY, 24 AUGUST 2004 
FILE NO. APPL 769 OF 2003 
CITATION NO. 2004 WAIRC 12467 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12475 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS NATASHA SIMONE BUICK 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE TUESDAY, 24 AUGUST 2004 
FILE NO. APPL 770 OF 2003 
CITATION NO. 2004 WAIRC 12475 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12473 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS TRACEY JANE MURDOCH 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE TUESDAY, 24 AUGUST 2004 
FILE NO. APPL 771 OF 2003 
CITATION NO. 2004 WAIRC 12473 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12501 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR KENNETH PAUL RICKARD 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE WEDNESDAY, 25 AUGUST 2004 
FILE NO. APPL 772 OF 2003 
CITATION NO. 2004 WAIRC 12501 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12502 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS KAREN ANNE JONES 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE WEDNESDAY, 25 AUGUST 2004 
FILE NO. APPL 773 OF 2003 
CITATION NO. 2004 WAIRC 12502 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12503 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR RUSSELL ALEXANDER SHARP 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE WEDNESDAY, 25 AUGUST 2004 
FILE NO. APPL 774 OF 2003 
CITATION NO. 2004 WAIRC 12503 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12504 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS MERRANIE STRAUSS 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE WEDNESDAY, 25 AUGUST 2004 
FILE NO. APPL 775 OF 2003 
CITATION NO. 2004 WAIRC 12504 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12505 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR NIGEL BEETHAM SAVIDGE 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE WEDNESDAY, 25 AUGUST 2004 
FILE NO. APPL 776 OF 2003 
CITATION NO. 2004 WAIRC 12505 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12511 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS ALISON MARGARET WILSON 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE WEDNESDAY, 25 AUGUST 2004 
FILE NO. APPL 777 OF 2003 
ITATION NO. 2004 WAIRC 12511 
 
 
Result Application discontinued 
Representation 
Applicant No Appearance 
Respondent No Appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12512 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR PETER KLEINHANSS 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE WEDNESDAY, 25 AUGUST 2004 
FILE NO. APPL 779 OF 2003 
CITATION NO. 2004 WAIRC 12512 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12578 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS FIONA HELEN HILLS 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE FRIDAY, 27 AUGUST 2004 
FILE NO. APPL 780 OF 2003 
CITATION NO. 2004 WAIRC 12578 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12579 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS TANYA LOUISE LLOYD 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE FRIDAY, 27 AUGUST 2004 
FILE NO. APPL 781 OF 2003 
CITATION NO. 2004 WAIRC 12579 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3025 
 

 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12580 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR ADRIAN JOSEPH FINDLAY 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE FRIDAY, 27 AUGUST 2004 
FILE NO. APPL 782 OF 2003 
CITATION NO. 2004 WAIRC 12580 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12581 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR MARK TRUSWELL 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE FRIDAY, 27 AUGUST 2004 
FILE NO. APPL 784 OF 2003 
CITATION NO. 2004 WAIRC 12581 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12584 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS TRISSA GAI DENT 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 30 AUGUST 2004 
FILE NO. APPL 785 OF 2003 
CITATION NO. 2004 WAIRC 12584 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12588 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS SUSAN RICH 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 30 AUGUST 2004 
FILE NO. APPL 786 OF 2003 
CITATION NO. 2004 WAIRC 12588 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12592 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR CLAUDIO GINO FERRERI 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 30 AUGUST 2004 
FILE NO. APPL 787 OF 2003 
CITATION NO. 2004 WAIRC 12592 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12595 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR DAVID MAURICE BEESUN 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 30 AUGUST 2004 
FILE NO. APPL 788 OF 2003 
CITATION NO. 2004 WAIRC 12595 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12597 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR MICHAEL CHAN 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 30 AUGUST 2004 
FILE NO. APPL 789 OF 2003 
CITATION NO. 2004 WAIRC 12597 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12599 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MIETEK BANASZCZYK 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 30 AUGUST 2004 
FILE NO. APPL 790 OF 2003 
CITATION NO. 2004 WAIRC 12599 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12630 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS JANE GALTON-FENZI 
APPLICANT 

-v- 
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE TUESDAY, 31 AUGUST 2004 
FILE NO. APPL 791 OF 2003 
CITATION NO. 2004 WAIRC 12630 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12653 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR FELIX LING 
APPLICANT 

-v- 
MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE WEDNESDAY, 1 SEPTEMBER 2004 
FILE NO. APPL 792 OF 2003 
CITATION NO. 2004 WAIRC 12653 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12654 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS BARBARA COOMBER 
APPLICANT 

-v- 
MINISTER FOR PUBLIC SECTOR MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE WEDNESDAY, 1 SEPTEMBER 2004 
FILE NO. APPL 793 OF 2003 
CITATION NO. 2004 WAIRC 12654 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 21 May 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission 
pursuant to s.95(3) of the Public Sector Management Act 1994; 
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 3 August 2004; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 12694 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WILLIAM THOMAS DALY 
APPLICANT 

 -v- 
 CHUBB PROTECTIVE SERVICES, A DIVISION OF CHUBB SECURITY PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE OF ORDER FRIDAY, 3 SEPTEMBER 2004 
FILE NO/S APPLICATION 1320 OF 2003 
CITATION NO. 2004 WAIRC 12694 
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Result Application to adjourn hearing granted. 
Representation 
Applicant Mr D Heldsinger (of counsel) 
Respondent Mr A Davies (of counsel)  
 
 

Order 
WHEREAS this is an application pursuant to s29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”); and 
WHEREAS the application is set down for hearing and determination on 7 and 8 September 2004; and 
WHEREAS on 31 August 2004 the applicant’s representative wrote to the Commission requesting an adjournment of the hearing; 
and 
WHEREAS on 1 September 2004 the respondent’s representative advised the Commission that the respondent did not consent to an 
adjournment being granted; and 
WHEREAS on 2 September 2004 the Commission convened a conference pursuant to s32 of the Act for the purpose of hearing 
from the parties in relation to the request to adjourn the hearing; and 
WHEREAS at the conference on 2 September 2004 the applicant’s representative advised the Commission that the respondent’s 
‘Particulars of the Notice of Answer and Counter Proposal Filed 25 September 2003’ received by the applicant on 27 August 2004 
in their view includes significant changes to the respondent’s defence; and 
FURTHER argued that the particulars raised potential issues in relation to discovery and given the significant number of documents 
discovered to date it would take some time for the applicant to review these documents and in any case they say discovery is not 
complete; and 
FURTHER the applicant’s representative argued that two days is not sufficient for the hearing to be completed given the number of 
witnesses to be called and if the matter was only part heard this could result in a disadvantage to the applicant given the respondent 
would have additional time to prepare its defence and review transcript prior the matter being further heard; and 
FURTHER the applicant is currently experiencing financial difficulties and if the matter goes ahead as listed he may have no 
alternative but to withdraw his application; and 
WHEREAS in summary the applicant’s representative argues that the applicant will suffer the greater injustice if the adjournment is 
not granted as the respondent has changed the direction of its defence at short notice, discovery is incomplete, the length of time for 
the hearing is insufficient which is advantageous to the respondent and due to financial reasons if the adjournment is not granted the 
applicant may have no alternative but to withdraw his application; and 
WHEREAS the respondent’s representative argued that the applicant has not proved his assertion in relation to any financial 
difficulties and the issue is one the Commission should give no weight to in relation to adjourning the hearing; and 
FURTHER if the hearing is not completed in two days any perceived advantage or disadvantage can apply to both parties; and 
FURTHER the respondent argues that the delay in serving the respondent’s ‘Particulars of the Notice of Answer and Counter 
Proposal Filed 25 September 2003’ is due to the length of time taken by the applicant’s representative in providing a response to its 
request for further and better particulars and that the changes included in the respondent’s ‘Particulars of the Notice of Answer and 
Counter Proposal Filed 25 September 2003’ are only an expansion on its defence and are not a significant change; and  
FURTHER that any issues in relation to delays concerning discovery are again as a result of delays by the applicant in lodging his 
further and better particulars; and 
WHEREAS the respondent argued that prejudice to the respondent will result if the adjournment is granted as the respondent’s 
primary witness, who is also instructing counsel for the respondent, is ceasing employment with the respondent at the end of 
October 2004 and will not be available until February 2005; and 
FURTHER the respondent will be further prejudiced as the Commission is a no costs jurisdiction and if the matter is not relisted for 
some time the respondent will incur further costs in having to revisit matters to prepare for hearing; and 
WHEREAS after hearing from the parties and in deciding whether the Commission should exercise its discretion to grant the 
adjournment and whether a refusal to adjourn would result in a serious injustice to one party (Myers v Myers (1969) WAR 19), the 
Commission is of the view that an adjournment should be granted based on the following: 

(a) I find that on the information before me it appears the matter will not be completed within the two days set down 
and it is my view that it is desirable that the matter be heard over a continuous period; 

(b)  I find that the amount of documentation discovered by the respondent in relation to this matter is significant and 
reasonably complex and the applicant has only recently accessed some of this information; 

(c) I accept that there may be a need for the applicant to be provided with further discovery documents as there has 
been a substantial alteration to the respondent’s position as demonstrated at point 8 of the respondent’s further and 
better particulars which was served on the applicant on 27 August 2004;  

(d) In my view there is not a substantial injustice to the respondent in granting the adjournment; 
(e)  I conclude that when taking into account the above findings that the balance of convenience in relation to this 

application lies with the applicant; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s27(1), hereby orders: 

THAT the hearing of Application 1320 of 2003 scheduled for 7 and 8 September 2004 is adjourned to a date to be fixed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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2004 WAIRC 12318 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 

APPLICANT 
 -v- 
 SANDVIK MATERIALS HANDLING PORT HEDLAND REGIONAL OFFICE 

RESPONDENT 
CORAM COMMISSIONER J F GREGOR 
DATE FRIDAY, 13 AUGUST 2004 
FILE NO APPLICATION 1504 OF 2003 
CITATION NO. 2004 WAIRC 12318 
 
 
Result Discontinued 
 
 

Order 
WHEREAS on 14th October 2004 the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers - 
Western Australian Branch applied to the Commission for an order pursuant to the Industrial Relations Act, 1979; and 
WHEREAS the Commission listed the matter for hearing on 14th November 2003 and issued an Order that the parties bargain in 
good faith for 30 days and the matter was stood over; and 
WHEREAS the Commission listed the matter for hearing on 22nd April 2004 and at the request of the Applicant Union the matter 
was vacated pending further advice; and 
WHEREAS by 22nd July 2004 there being no advice from the Applicant Union the Commission listed the matter For Mention for 
4th August 2004; and 
WHEREAS on 4th August 2004 the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers - 
Western Australian Branch requested that the matter be discontinued and the Commission decided to discontinue the proceedings. 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders: 

THAT the application be, and is hereby, discontinued. 
(Sgd.)  J F GREGOR, 

[L.S.] Commissioner. 

 

2004 WAIRC 10728 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MAXINE KING 
APPLICANT 

 -v- 
 GREENLAKE INVESTMENTS P/L 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 17 FEBRUARY 2004 
FILE NO/S APPLICATION 1581 OF 2003 
CITATION NO. 2004 WAIRC 10728 
 
 
Result Direction issued 
Representation 
Applicant Mr D Clarke as agent 
Respondent Mr L Pilgrim as agent 
 
 

Direction 
HAVING heard Mr D Clarke as agent on behalf of the applicant and Mr L Pilgrim as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

(1) THAT any request by the respondent for particulars be filed and served upon the applicant by 26 February 2004. 
(2) THAT any request by the applicant for particulars be filed and served upon the respondent by 4 March 2004. 
(3) THAT the applicant shall respond to the respondent’s request within 14 days of receipt of request. 
(4) THAT the respondent shall respond to the applicant’s request within 14 days of receipt of request. 
(5) THAT the parties shall give discovery on affidavit by 11 March 2004. 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3033 
 

(6) THAT the parties file and serve upon one another any signed witness statements upon which they intend to rely no 
later than 7 days prior to the date of hearing. 

(7) THAT the parties give notice to one another of witnesses they require to attend at the proceedings for the purposes 
of cross-examination no later than 5 days prior to the date of hearing. 

(8) THAT the applicant and respondent file an agreed statement of facts (if any) no later than 5 days prior to the date 
of hearing. 

(9) THAT the applicant and respondent file and serve an outline of submissions and any list of authorities upon which 
they intend to rely no later than 3 days prior to the date of hearing. 

(10) THAT the matter be listed for hearing for 2 days. 
(11) THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2004 WAIRC 12116 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANNE ROSS RANKIN 
APPLICANT 

 -v- 
 LTC MANAGEMENT LTD T/A MILLBROOK WINERY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 26 JULY 2004 
FILE NO/S APPLICATION 1869 OF 2003 
CITATION NO. 2004 WAIRC 12116 
 
 
Result Direction issued 
Representation 
Applicant Mr S Kemp of counsel 
Respondent Ms M Saraceni of counsel 
 
 

Direction 
HAVING heard Mr S Kemp of counsel on behalf of the applicant and Ms M Saraceni of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT each party shall give an informal discovery by serving its list of documents by no later than 16 August 2004. 
2. THAT inspection of documents shall be completed by no later than 23 August 2004. 
3. THAT the parties file an agreed statement of facts (if any) no later than seven days prior to the date of hearing. 
4. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2004 WAIRC 12349 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DOMENICA CALABRO 
APPLICANT 

 -v- 
 NEWMAN ELECTRONICS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 16 AUGUST 2004 
FILE NO/S APPLICATION 90 OF 2004 
CITATION NO. 2004 WAIRC 12349 
 
 
Result Direction issued 
Representation 
Applicant Mr M Swinbourn as agent 
Respondent No appearance 
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Direction 
HAVING heard Mr M Swinbourn as agent on behalf of the applicant and there being no appearance on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

THAT the hearing date of 17 August 2004 be and is hereby vacated. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

2004 WAIRC 12656 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOANNA ELIZABETH GROVER 
APPLICANT 

-v- 
HANNAN CONTAINERISED FURNITURE REMOVALS 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 1 SEPTEMBER 2004 
FILE NO. APPL 366 OF 2004 
CITATION NO. 2004 WAIRC 12656 
 
 
Result Application to substitute the name of the Responde 
Representation 
Applicant Mr C S Fayle (as agent) 
Respondent Mr D Southam 
 
 

Order 
Having heard Mr C S Fayle as agent on behalf of the Applicant and Mr D Southam on behalf of the Respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the name of the Respondent be deleted and that be substituted therefor the name, Container Handling Systems Pty 
Limited t/as Hannan Containerised Furniture Removals. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2004 WAIRC 12466 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 
UNION OF WORKERS 

APPLICANT 
-v- 
ADECCO AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE MONDAY, 23 AUGUST 2004 
FILE NO. A 5 OF 2004 
CITATION NO. 2004 WAIRC 12466 
 
 
Result Interlocutory order made 
Representation 
Applicant Mr M Llewellyn 
 Mr G Andon 
Respondents Mr M Borlase (as agent) 
 Mr P Watson (as agent) 
Intervenors Mr D Schapper (of counsel) (on behalf of CFMEU) 
 Mr R Gifford (on behalf of AMMA) 
 
 

Order 
HAVING heard Mr M Llewellyn and Mr G Andon on behalf of the Applicant, Mr M Borlase and Mr P Watson as agents on behalf 
of the Respondents for whom warrants have been filed and Mr D Schapper of counsel and Mr R Gifford on behalf of the 
Intervenors, and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (“the 
Act”), hereby by consent orders that – 
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1. The issue raised on behalf of Respondents to this Application that an award as sought by the Applicant would not 
be in the public interest be heard and determined as a preliminarily issue. 

2. The Respondents or any Intervenor who wishes to maintain the argument set out in paragraph 1 of this order shall 
file and serve a notice of contentions and outline of argument by close of business 17 September 2004. 

3. The Applicant to file and serve its reply and outline of argument by close of business 8 October 2004. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 

 

ENTERPRISE BARGAINING AGREEMENT—Notation of— 
 

Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

Alan Tidey / 
CFMEUW 
Industrial 
Agreement 2002-
2005  
AG 134/2004 

27/08/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Alan Tidey Gregor C  Agreement 
Registered 

Allwest Ceilings / 
CFMEUW 
Industrial 
Agreement 2002-
2005  
AG 292/2002 

N/A The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Stillitano Nominees Pty Ltd 
atf The Stillitano Family Trust 
t/a Allwest Ceilings 

Coleman CC  W/D,D/C 
Allocated 

Aquila Earthmoving 
/ CFMEUW 
Industrial 
Agreement 2002-
2005  
AG 135/2004 

27/08/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Giuseppe Rocca & Pamela 
Rocca t/a Aquila Earthmoving 

Gregor C  Agreement 
Registered 

Beenyup 
WWTP,(O'Donnell 
Griffin) Certified 
Agreement 2003 
AG 300/2003 

18/08/2004 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engin & Elect Div, WA 
Branch 

O'Donnell Griffin Gregor C  Agreement 
Registered 

Blackadder 
Scaffolding Services 
(Traffic) / 
CFMEUW 
Industrial 
Agreement 2002-
2005  
AG 136/2004 

27/08/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Blackadder Scaffolding 
Services (Aust) Pty Ltd 

Gregor C  Agreement 
Registered 

Boral Formwork & 
Scaffolding - Yard / 
CFMEUW 
Industrial 
Agreement 2003-
2005  
AG 124/2004 

13/08/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Boral Formwork & 
Scaffolding Pty Ltd 

Gregor C  Agreement 
Registered 

Boral Transport 
Mechanics 
Enterprise 
Bargaining 
Agreement 2003  
AG 129/2004 

18/08/2004 Boral Transport Ltd , The 
Automotive, Food, Metals, 
Engineering, Printing and 
Kindred Industries Union of 
Workers - Western 
Australian Branch 

(Not applicable) Gregor C  Agreement 
Registered 

Building Trades 
(Government) 
General Agreement 
2004 
AG 146/2004 
 

27/08/2004 Commissioner for Main 
Roads, Chief Executive 
Officer of the Zoological 
Gardens Board 

The Construction, Forestry, 
Mining and Energy Union of 
Workers, Plumbers and 
Gasfitters Employees’ Union 
of Western Australia 

Gregor C Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

CC Cabling Pty Ltd 
Enterprise 
Bargaining 
Agreement 2004  
AG 68/2004 

20/08/2004 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engin & Elect Div, WA 
Branch 

CC Cabling Pty Ltd Gregor C  Agreement 
Registered 

Collect Electrical 
Construction 
Division Enterprise 
Bargaining 
Agreement 2004  
AG 113/2004 

18/08/2004 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engin & Elect Div, WA 
Branch 

Collect Electrical 
Construction Division 

Gregor C  Agreement 
Registered 

Conduct Electrical 
Pty Ltd Enterprise 
Bargaining 
Agreement 2004 
AG 144/2004 

1/09/2004 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engin & Elect Div, WA 
Branch 

Conduct Electrical Pty Ltd Gregor C Agreement 
Registered 

CTC Electrical & 
Security Enterprise 
Bargaining 
Agreement 2004  
AG 69/2004 

20/08/2004 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engin & Elect Div, WA 
Branch 

CTC Electrical & Security Gregor C  Agreement 
Registered 

CVP Electrical Co 
Ltd Enterprise 
Bargaining 
Agreement 2004  
AG 70/2004 

18/08/2004 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engin & Elect Div, WA 
Branch 

CVP Electrical Co Ltd Gregor C  Agreement 
Registered 

Data Cabling 
Systems WA Pty 
Ltd Construction 
Division Enterprise 
Bargaining 
Agreement 2004-
2005  
AG 50/2004 

20/08/2004 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engin & Elect Div, WA 
Branch 

Data Cabling Systems WA 
Pty Ltd 

Gregor C  Agreement 
Registered 

Distribution 
Technology 
Systems Pty Ltd 
Enterprise 
Bargaining 
Agreement 2004 - 
2005  
AG 65/2004 

20/08/2004 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engin & Elect Div, WA 
Branch 

Distribution Technology 
Systems Pty Ltd 

Gregor C  Agreement 
Registered 

DP McKenna Pty 
Ltd Construction 
Division Enterprise 
Bargaining 
Agreement 2004 - 
2005  
AG 102/2004 

18/08/2004 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engin & Elect Div, WA 
Branch 

D.P. McKenna Pty Ltd Gregor C  Agreement 
Registered 

Eagle Force 
Services Pty 
Ltd/CFMEUW 
Industrial 
Agreement 2002 – 
2005 
AG 125/2004 

13/08/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Eagle Force Services Pty Ltd Gregor C Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Electro Acoustic 
Construction 
Division Enterprise 
Bargaining 
Agreement 2004  
AG 66/2004 

20/08/2004 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engin & Elect Div, WA 
Branch 

Electro Acoustic Co Pty Ltd Gregor C  Agreement 
Registered 

Engineering Trades 
(Government) 
General Agreement 
2004 
AG 131/2004 

13/08/2004 Chief Executive Officer, 
Western Australian Egg 
Marketing Board, Chief 
Executive Officer, Western 
Australian Meat Industry 
Authority and Others 

Automotive, Food, Metals, 
Engineering, Printing and 
Kindred Industries Union of 
Workers - Western Australian 
Branch, The and Another 

Gregor C Agreement 
Registered 

Floripa 
Technologies 
Construction 
Division Enterprise 
Bargaining 
Agreement 2004  
AG 95/2004 

18/08/2004 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engin & Elect Div, WA 
Branch 

Floripa Technologies Gregor C  Agreement 
Registered 

Freo Machinery 
(Concrete Cutting 
Division) 
CFMEUW 
Industrial 
Agreement 2002 – 
2005 
AG 137/2004 

27/08/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Debin Pty Ltd t/a Freo 
Machinery 

Gregor C Agreement 
Registered 

Hire Access 
Scaffold Scaffolding 
Yard/ CFMEUW 
Industrial 
Agreement 2003 – 
2005 
AG 138/2004 

27/08/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Dellport Investments Pty ltd 
t/a Hire Access Scaffold 

Gregor C Agreement 
Registered 

Hyrize 
Constructions / 
CFMEUW 
Industrial 
Agreement 2002-
2005  
AG 139/2004 

27/08/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Trigwell Services Pty Ltd t/a 
Hyrize Constructions 

Gregor C  Agreement 
Registered 

Iluka Resources 
Limited Industrial 
Agreement 2004  
AG 150/2004 

2/09/2004 Iluka Resources Limited, 
Iluka Midwest Pty Ltd 

The Australian Workers' 
Union, West Australian 
Branch, Industrial Union of 
Workers, The Automotive, 
Food, Metals, Engineering, 
Printing and Kindred 
Industries Union of Workers - 
Western Australian Branch 

Wood C  Agreement 
Registered 

JFM Electrical Pty 
Ltd Enterprise 
Bargain Agreement 
2004  
AG 71/2004 

20/08/2004 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engin & Elect Div, WA 
Branch 

JFM Electrical Pty Ltd Gregor C  Agreement 
Registered 

KBR Water 
Services Pty Ltd 
Mechanical and 
Electrical 
Maintenance 
Enterprise 
Bargaining 
Agreement 2002 
Amendment 2004 
AG 133/2004 

13/08/2004 KBR Water Services Pty 
Ltd 

The Automotive, Food, 
Metals, Engineering, Printing 
and Kindred Industries Union 
of Workers - Western 
Australian Branch and Others 

Gregor C Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

KLM Group 
Construction 
Division Enterprise 
Bargaining 
Agreement 2004  
AG 114/2004 

18/08/2004 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engin & Elect Div, WA 
Branch 

KLM Group Limited, 
Construction Division 

Gregor C  Agreement 
Registered 

Kwinana Water 
Reclamation 
Project, Electrical 
Agreement 2003  
AG 45/2004 

18/08/2004 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engin & Elect Div, WA 
Branch 

O'Donnell Griffin Gregor C  Agreement 
Registered 

Lomondside 
Enterprises / 
CFMEUW 
Industrial 
Agreement 2002-
2005  
AG 140/2004 

27/08/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Lomondside Enterprises Pty 
Ltd 

Gregor C  Agreement 
Registered 

Perth Tiling 
Contractors / 
CFMEUW 
Industrial 
Agreement 2002-
2005  
AG 141/2004 

27/08/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Perth Tiling Contractors Pty 
Ltd 

Gregor C  Agreement 
Registered 

Pioneer 
Construction 
Materials Pty Ltd 
Byford Quarry 
(Enterprise 
Bargaining) 
Agreement 2004  
AG 84/2004 

16/08/2004 Pioneer Construction 
Materials Pty Ltd 

Transport Workers' Union of 
Australia, Industrial Union of 
Workers, Western Australian 
Branch 

Smith C  Agreement 
Registered 

Pioneer 
Construction 
Materials Pty Ltd 
Red Hill Quarry 
(Enterprise 
Bargaining) 
Agreement 2004  
AG 96/2004 

23/08/2004 Pioneer Construction 
Materials Pty Ltd 

Transport Workers' Union of 
Australia, Industrial Union of 
Workers, Western Australian 
Branch, The Automotive, 
Food, Metals, Engineering, 
Printing and Kindred 
Industries Union of Workers - 
Western Aus 

Smith C  Agreement 
Registered 

Prestige Logistics 
/CFMEUW 
Industrial 
Agreement 2002-
2005  
AG 75/2004 

9/08/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Prestige Logistics Pty Ltd Gregor C  Agreement 
Registered 

Sanwell Pty Ltd / 
CFMEUW 
Industrial 
Agreement 2002-
2005  
AG 70/2003 

7/05/2003 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Sanwell Pty Ltd (ABN 48 009 
301 562) 

Coleman CC  Agreement 
Registered 

Southern Cross 
Electrical 
Engineering Pty 
Ltd Western 
Australian 
Industrial 
Operations 
Certified 
Agreement 2003  
AG 54/2004 

18/08/2004 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engin & Elect Div, WA 
Branch 

Southern Cross Electrical 
Engineering Pty Ltd 

Gregor C  Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Tom's Cranes / 
CFMEUW 
Industrial 
Agreement 2002-
2005  
AG 92/2003 

7/05/2003 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Man & Materials Hoist Pty 
Ltd t/as Toms Cranes 

Coleman CC  Agreement 
Registered 

Trolley Carte 
Control Systems 
WA (t/as Baderup 
Pty Ltd), Australian 
Liquor, Hospitality 
and Miscellaneous 
Workers Union, 
WA Branch 
Enterprise 
Agreement 2002 
AG 266/2003 

N/A Trolley – Carte Control 
Systems (WA) and Others 

Australian Liquor, Hospitality 
and Miscellaneous Workers 
Union, Western Australian 
Branch 
 

Smith C Discontinued 

Wesco Electrics Pty 
Ltd Construction 
Division Enterprise 
Bargaining 
Agreement 2004 - 
2005  
AG 86/2004 

18/08/2004 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engin & Elect Div, WA 
Branch 

Wesco Electrics Pty Ltd Gregor C  Agreement 
Registered 

Western Australian 
Specialty Alloys 
Pty Ltd Foundry 
Enterprise 
Bargaining 
Agreement 2004  
AG 130/2004 

18/08/2004 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engin & Elect Div, WA 
Branch 

Western Australian Specialty 
Alloys Pty Ltd 

Gregor C  Agreement 
Registered 

 

INDUSTRIAL AGREEMENTS—BARGAINING— 
Matters dealt with— 

2004 WAIRC 12606 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

 -v- 
 HANSSEN PTY LTD PROJECT MANAGEMENT 

RESPONDENT 
CORAM COMMISSIONER J F GREGOR 
DATE TUESDAY, 31 AUGUST 2004 
FILE NO APPLICATION 439 OF 2004 
CITATION NO. 2004 WAIRC 12606 
 
 
Catchwords Enterprise Order – Application to dismiss – Employees covered by Australian Workplace Agreements 

– Principles discussed - Industrial Relations Act, 1979, s.27, s42I, s.42J, s.42K – Workplace Relations 
Act 1996, s.4, s.170VA, s.170VQ 

Result The application to dismiss the application proper will be granted 
Representation 
Applicant Ms K. Scoble (of Counsel) appeared for the Respondent in these proceedings 
Respondent Mr A.D. Lucev (of Counsel) appeared for the Applicant in these proceedings 
 
 

Reasons for Decision 
1 This is a Decision addressing an application to dismiss the application proper on the grounds, first, that Hanssen Pty Ltd 

Project Management (Hanssen) has no employees who could be bound by an Enterprise Order as required by s.41I of the 
Industrial Relations Act, 1979 (the Act) and second the Commission should refrain from further hearing it pursuant to 
s.27(1)(a)(ii) and (iv) of the Act because it is not necessary or desirable in the public interest.  Neither should Hanssen nor the 
Commission have to bear the costs associated with the application when the order sought by the Construction, Forestry, 
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Mining and Energy Union of Workers (the Union), if granted, will have no force or effect because there are no employees who 
could be bound to it.   

2 This application follows upon an application which was filed on 31st March 2004 wherein the Union moved the Commission to 
issue an Enterprise Order in a satisfaction of a claim made by it against Hanssen, such claim not having been resolved by 
discussion between the parties.  The relevant history is that the Commission as constituted issued a declaration pursuant to 
s.42H of the Act on 1st April 2003 that bargaining between the Union and Hanssen had ended.  Under s.42I of the Act the 
Commission is empowered to make an Enterprise Order when such a declaration had been made pursuant to s.42H.  There was 
such an order made on 15th August 2003 Application No. 606 of 2003.  Later that order was quashed by the Full Bench on 
appeal in FBA 26 of 2003 (Hanssen Pty Ltd v The Construction, Forestry, Mining and Energy Union (Western Australian 
Branch) 2004 WAIRC 10828 on the grounds that the Commission, having relied upon information not put before it in 
proceedings, did not bring that information to the attention of the parties and allow them to be heard in respect of it. 

3 In its Reasons for Decision the Full Bench made comment in paragraph 280 that there was still an extant dispute between the 
parties and another application may be considered by the Commission under s.42I. 

4 On 15th June 2004 the Commission issued Reasons for Decision in which it dismissed an application by Hanssen to strike out 
Application No. 439 of 2003 on grounds which are set out in the Reasons. 

5 That application for strike out was itself dismissed.  The Commission then listed the matter for hearing.  Subsequently on 29th 
July 2004 a Notice of Application was filed to have the application for an Enterprise Order dismissed or that the Commission 
refrain from further hearing it.  The grounds of that application have been set out at the beginning of these Reasons for 
Decision. 

6 By agreement the parties requested the Commission to determine the application for dismissal on the papers and they filed 
written submissions which have been reviewed by the Commission. 

7 It is not necessary that I recite the submissions in detail.  In these Reasons I will incorporate the summaries each of the parties 
set out in the conclusion to their submission which encapsulate why their contention should be accepted by the Commission. 

8 First the solicitors for the Respondent Hanssen say as follows: 
“30. Hanssen Pty Ltd seeks an order under section 27 of the IR Act that the application be dismissed because: 

a) By reason of section 170VQ of the WR Act the Commission has no jurisdiction to make an 
Enterprise Order covering the employees of Hanssen Pty Ltd, who are all covered by AWAs; 

b) Any Enterprise Order sought to be made in the terms of theEnterprise Order claimed (or like or 
similar terms) would be largely (26 of 36 clauses) invalid by reason of inconsistency with the AWAs 
or section 170VL of the WR Act; 

c) Even if the Commission were able to make an Enterprise Order covering the Hanssen Pty Ltd 
employees covered by the AWAs (which it cannot because of the provisions of section 170VQ of the 
WR Act) it could only do so in the same terms as the AWAs, so as to avoid any inconsistency.  To do 
so would be otiose, and contrary to the public interest, given that the term of the AWAs will exceed 
that of any Enterprise Order which might be made; 

d) By reason of the foregoing the issues in the matter are moot, and there is no public interest in 
arguing moot points, or expending public monies dealing with trifles.” 

9 The Union urges upon the Commission that its arguments should be accepted for the following reasons: 
“28. The application by Hanssen pursuant to s27 of the IR Act should not be granted on the basis that; 

a. Enterprise orders are not caught by the provisions of s170VQ of the WR Act as they are not state 
awards nor state agreements (as defined in the WR Act); 

b. s170VQ of the WR Act does not preclude the WAIRC making orders under s42I of the IR Act.  
170VQ says nothing of the WAIRC’s power to make Enterprise Orders.  If an inconsistency of that 
type were to be found, it must arise from an express provision or necessary intendment; 

c. any arguments in respect of the operation of an enterprise order due to inconsistency with the AWAs 
is more appropriately dealt with when that issue arises; 

d. there is nothing in s170VQ that would oblige the WAIRC make to the enterprise order in the same 
terms as the AWA’s; 

e. there are circumstances whereby the enterprise order could operate should it be made therefore it is 
not a moot point, including that future employees may not be bound by AWAs and that the 
Enterprise Order may inform the no disadvantage test in the WR Act; 

f. there is nothing contrary to the public interest that would warrant the dismissal of the application.” 
10 I deal with the application as follows.  The relevant parts of the Workplace Relations Act 1996 (WR Act) are set out in 

Division 6 - Effect of an AWA.  I incorporate s.170VQ(1) to 170VQ(4) as follows: 
“SECTION 170VQ  EFFECT OF AWA ON AWARDS AND AGREEMENTS 
170VQ(1)  [AWA operates to the exclusion of awards]  During its period of operation, an AWA operates to the 
exclusion of any award that would otherwise apply to the employee's employment. This subsection has effect subject 
to subsections (2) and (3). 
170VQ(2)  [AWA of no effect]  An AWA is of no effect if it is made: 

(a) after the commencement of an award that is made under subsection 170MX(3) and applies to the 
employee's employment; and 

(b) before the nominal expiry date of the award. 
170VQ(3)  [Exceptional matters order not excluded]  An AWA does not operate to the exclusion of an exceptional 
matters order, but prevails over an exceptional matters order to the extent of any inconsistency. 
170VQ(4)  [AWA operates to exclusion of State award etc]  During its period of operation, an AWA operates to the 
exclusion of any State award or State agreement that would otherwise apply to the employee's employment.” 

11 I have not incorporated s.170VQ(5) which was repealed on 11th December 1997.  Section 170VQ(6) deals with the relationship 
between an AWA and a certified agreement made by the Australian Industrial Relations Commission (AIRC) and is not of 
interest here.   
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12 Section 4 Interpretation of the WR Act defines “state award” as follows: 
“State award” means an award, order, decision or determination of a State industrial authority; 
“State employment agreement” means an agreement: 
(a) between an employer and one or more of the following: 

(i) an employee of the employer; 
(ii) a trade union; and 

(b) that regulates wages and conditions of employment of one or more of the employees; and 
(c) that is made under a law of a State that provides for such agreements; and 
(d) that prevails over an inconsistent State award. 

13 For the definition of ‘State award’ it is necessary to go to s.4 Interpretation of the award generally because s.170VA 
Interpretation does not define the term.  It does mention a definition of “State agreement” meaning an employment made under 
or for the purposes of a law of the State.  That definition is not at odds with the definition of ‘State employment agreement’ set 
out in s.4(1) Interpretation of the WR Act. 

14 The Union says that the Enterprise Orders are not caught by provisions of s.170VQ as they are not “State awards” or “State 
employment agreements” as defined. 

15 The Union goes on to argue that s.170VQ also does not preclude the WAIRC from making orders under s.42I because 
s.170VQ says nothing of the WAIRC power to make enterprise orders.  It says that type of inconsistency, if it were to be found 
exist, must arise from an express provision or necessary intendment. 

16 With respect I cannot agree with that argument for these reasons.  Section 170VQ(3), for example, provides that an AWA will 
not operate to the exclusion of an exceptional matters order, but prevails over an exceptional matters order to the extent of any 
inconsistency.  On the other hand s.170VQ(4) provides that an AWA will operate to the exclusion of any “State award” or 
“State agreement” that might otherwise apply to the employee’s employment.  Clearly s.170VQ(3) makes the differentiation 
that an AWA will prevail over an exceptional matters order to the extent of any inconsistency whereas s.170VQ(4) excludes a 
“State award” or “State agreement” completely, regardless of inconsistency. 

17 By the interpretation in s.4 Interpretation of WR Act “State award” means any award, order, decision or determination of a 
State authority.   

18 A s.42I Enterprise Order is an order of the WAIRC and therefore falls within the definition of “State award” as set out in s.4 
Interpretation. 

19 With respect to the submission of the Union that s.42I(1)(b) distinguishes an “Enterprise Order from an Order” I cannot see 
that the provision does anything other than give a title to the type of Order that can be made under the section.  Section 42J 
describes the effect of the order and gives it certain superiority when in conflict with awards or industrial agreements of the 
WAIRC.  Section 42K sets out the term for which an order may operate and that it can exclude the operation of an industrial 
agreement during that period.  The enterprise order is a specific type of order the Commission can make but it is still an order 
as contemplated by the definition of “State award” in s.4 of the WR Act.   

20 Even if it were not and I am wrong about that the definition of “State award”, s.4 of the WR Act includes reference to an award 
of a State Industrial Authority.  The word ‘award’ is defined in the Oxford Dictionary as to adjudge; grant or assign.  An 
alternative meaning is a judicial decision; payment; penalty.  Therefore the act of making an enterprise order involves the 
Commission making an award and an award of a State Industrial Authority is a ‘State award” as defined in s.4 of the WR Act. 

21 I conclude that by reason of s.170VQ of the WR Act the Commission has no jurisdiction to make an Enterprise Order under 
s.42I covering employees of Hanssen who are covered by AWAs and for that reason the application to dismiss the application 
proper will be granted. 

22 Finally it is common ground that all existing employees of Hanssen are subject to AWAs.  I am required to decide the matter 
on the facts before me.  It may well be that I would reach a different conclusion on a different set of facts. 

 
2004 WAIRC 12605 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
 -v- 
 HANSSEN PTY LTD PROJECT MANAGEMENT 

RESPONDENT 
CORAM COMMISSIONER J F GREGOR 
DATE TUESDAY, 31 AUGUST 2004 
FILE NO APPLICATION 439 OF 2004 
CITATION NO. 2004 WAIRC 12605 
 
 
Result The application to dismiss the application proper will be granted 
 
 

Order 
HAVING heard from Ms K. Scoble (of Counsel) on behalf of the Respondent in these proceedings and Mr A.D. Lucev (of 
Counsel) for the Applicant in these proceedings, the Commission pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979, hereby orders: 

THAT the application to dismiss the application proper will be granted. 
(Sgd.)  J F GREGOR, 

[L.S.] Commissioner. 
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PUBLIC SERVICE APPEAL BOARD— 
2004 WAIRC 12526 

AGAINST THE DECISION TO DISMISS MADE ON 26/11/2003 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES VANESSA JAREMCZUK 
APPELLANT 

 -v- 
 HAIRDRESSERS REGISTRATION BOARD OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER P E SCOTT – CHAIRMAN 
MS E DUCASSE – BOARD MEMBER 
MR C FLOATE – BOARD MEMBER 

DATE THURSDAY, 26 AUGUST 2004 
FILE NO PSAB 12 OF 2003 
CITATION NO. 2004 WAIRC 12526 
 
 
Catchwords Public Service Appeal Board – Appeal against decision to terminate employment – Summary 

dismissal – Procedural fairness considered – Principles applied – Appellant’s conduct constituted 
breach of fidelity and trust – Appellant not harshly, oppressively or unfairly dismissed – Power of 
Board to order relief considered – Appeal dismissed – Industrial Relations Act 1979 (WA) s 80I 
Jurisdiction of Public Service Appeal Board – Whether employment subject to Public Sector 
Management Act 1994 – Whether employee a government officer – Part 5 of the Act not applicable – 
Hairdressers Registration Act 1946 (WA) s 5, s7 – Industrial Relations Act 1979 (WA) s 7, s 80C, s 
80I – Public Sector Management Act 1994 (WA) s 76, s 78(1) – Public Sector Management (General) 
Regulations 1994 (WA) r 14 

Result Appeal dismissed 
Representation 
Appellant Mr M Amati 
Respondent Mr O Moon 
 
 

Reasons for Decision 
The Chairman and Ms Ducasse: 
1 These are the joint reasons for decision of the Chairman and Ms E Ducasse.   
2 The appellant appeals against the decision of the respondent to dismiss her on 26 November 2003.  A statement of agreed facts 

was submitted by the parties as follows: 
“1) The Hairdressers’ Registration Board of Western Australia is an employing authority within the meaning of 

section 80C of the Industrial Relations Act, 1979, and has employed Ms Vanessa Jaremczuk since 12 March 
2001, as a Level 1, Customer Liaison Officer. 

2) Ms Jaremczuk is a government officer within the meaning of sections (sic) 80C of the Industrial Relations Act, 
1979. 

3) Ms Jaremczuk’s employment is subject to the provisions of the Government Officers Salaries, Allowances and 
Conditions General Agreement 2002; the Government Officers Salaries, Allowances and Conditions Award 
1989; the Public Sector Management Act, 1994 and relevant regulations relating to that Act. 

4) On the 26 November 2003, while working at her desk, the Appellant was approached by Mr Les Marshall – the 
Registrar of the Hairdressers’ Registration Board, her line manager – summoning the Appellant into his office. 

5) The Appellant had no prior knowledge of the meeting, nor of the matters that Mr Marshall intended to discuss 
during the meeting. 

6) Mr Marshall then proceeded to show the Appellant copies of two e-mails, dated the 21st October 2003; which 
were purportedly sent under the “log-on” name of the Appellant to both Ms Gayle Cowan and Ms Cimly 
Bowden, respectively. 

7) Mr Marshall advised Ms Jaremczuk that the Board had met and had resolved that the comments contained in the 
emails to be disparaging and offensive to himself and the HRB.  He then stated that the e-mails represented 
“serious misconduct” and handed to the Appellant a sheet of paper containing the definition of “misconduct”. 

8) Prior to being called into Mr Marshall’s office, the Appellant had never been notified of the abovementioned e-
mails; not of any other matter that could have been construed as “serious misconduct” warranting disciplinary 
action against her and dismissal by the Respondent. 

9) Mr Marshall then stated that the Appellant was to collect her personal effects as her employment was to be 
terminated forthwith and that she would receive a month’s pay in lieu of notice.  Mr Marshall did not give Ms 
Jaremczuk any written notification of the termination at that point. 

10) Mr Marshall has never requested written explanation in regards to the e-mails in question from Ms Jaremczuk. 
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11) The Appellant then went to her desk to collect her personal effects followed by Mr Marshall. 
12) Mr Marshall, (sic) informed the Appellant that the “Board” had instructed him that the Appellant was not to 

access the computer. 
13) On the 18 July 2003, Mr Marshall had verbally directed the Appellant to give him her “log-on” password for the 

computing system; a verbal directive that was confirmed in writing on the 22 July 2003. 
14)  The Appellant then replied in writing on the 22 July 2003 providing Mr Marshall with her password to the 

system. 
15) During Mr Marshall’s time at the HRB Ms Jaremczuk was never charged for any breach of discipline, nor was 

her work performance ever deemed to be substandard. 
16) Ms Jaremczuk requested Mr Marshall to assess the duties and classification level of the position occupied by 

her.” 
3 In respect of point 3 of the statement of agreed facts, where the respondent had agreed that the appellant’s employment was 

subject to the Public Sector Management Act 1994 (“PSM Act”), in its closing submission the respondent said that it was in 
error in that agreement, and that its final position was that it does not agree that the appellant’s employment was subject to the 
PSM Act. 

4 It should also be noted that while on its face, the statement of agreed facts appears to be a complete recital of the events of the 
meeting of 26 November 2003 between Mr Marshall and the appellant, it is clear from the evidence that some important 
aspects of what may or may not have occurred in that meeting are in dispute. 

Jurisdiction 
5 In considering the issue of jurisdiction raised by point 2 above, we note that the Hairdressers Registration Act 1946 (“HR Act”) 

is “an Act to provide for the registration of hairdressers and for other purposes”.  Pursuant to s.5 of the HR Act, for the 
purposes of that Act “there shall be a Board (to be called the Hairdressers Registration Board of Western Australia) appointed 
by the Governor and constituted as hereinafter provided.”   

6 The Board is made up of the Chairman appointed by the Governor, and 4 other persons all appointed by the Governor.  A 
Deputy Chairman is also appointed.   

7 According to s.7 of the HR Act, the Hairdressers’ Registration Board (“the respondent”) has certain powers and duties 
including holding examinations and submitting to the Minister a panel of persons for appointment as examiners, deciding on 
places and times for examinations to be held, issuing and cancelling certificates and badges of registration, suspending from 
registration any person and annulling suspensions, cancelling registrations and annulling cancellations, and other matters 
including dealing with standards of hygiene and sanitation in premises where hairdressing is practiced.   

8 According to subsection (2) of s.7, the respondent “may appoint a registrar and such officers and servants as are necessary for 
the purposes of the Board” and pay salaries or remuneration as the respondent deems fit and remove any person appointed.   

9 For the sake of completeness, and as it may have some relevance to matters further in these Reasons for Decision, it is noted 
that pursuant to s.5(3) and (4) of the HR Act, the Chairman and the Deputy Chairman of the respondent are not to have a 
pecuniary interest in hairdressing.  Other members of the Board are to be persons who have at least 3 years’ experience as 
either a principal or as an employee in any business in the practice of hairdressing.  Those members of the Board come from 
the associations dealing with hairdressers as named by the legislation being the Master Gentlemen’s Hairdressers Association 
WA Union of Employers, Perth and the Metropolitan Ladies Hairdressers Industrial Union of Employers of WA, and 2 persons 
nominated by the female employees and 1 nominated by the male employees of the Metropolitan Hairdressers and Wigmakers 
Employees Union of Workers.  Interestingly, since the enactment of those provisions, the arrangements of those unions of 
employers and of employees have changed, nonetheless the provisions for persons appointed having been nominated by unions 
of employers and unions of employees is the principle behind the arrangement of the Board, chaired by a person with no 
pecuniary interest in hairdressing. 

10 In the circumstances of the HR Act, it is reasonable to conclude that the Hairdressers’ Registration Board is a body established 
for a public purpose under a written law.   

11 The next question which arises is under which section of the Industrial Relations Act 1979 (“the IR Act”) the appellant pursues 
her claim and whether the provisions of Part 5 – Substandard Performance and Disciplinary Matters of the PSM Act applies. 

12 The general jurisdiction of the Public Service Appeal Board (“PSAB”) is set out in s.80I of the IR Act.  That provides as 
follows: 

“80I.  Appeals  

(1) Subject to section 52 of the Public Sector Management Act 1994 and subsection (3) of this section, a Board has 
jurisdiction to hear and determine —  
(a) an appeal by any public service officer against any decision of an employing authority in relation to an 

interpretation of any provision of the Public Sector Management Act 1994, and any provision of the 
regulations made under that Act, concerning the conditions of service (other than salaries and 
allowances) of public service officers; 

(b) an appeal by a Government officer, who is the holder of an office included in the Special Division of 
the Public Service for the purposes of section 6(1) of the Salaries and Allowances Act 1975, under 
section 78 of the Public Sector Management Act 1994 against a decision referred to in 
subsection (1)(b) of that section; 

(c) an appeal, other than an appeal under section 78(1) of the Public Sector Management Act 1994, by 
any Government officer who occupies a position that carries a salary not lower than the prescribed 
salary from a decision, determination or recommendation of the employer of that Government officer 
that the Government officer be dismissed; 

(d) an appeal by a Government officer, other than a person referred to in paragraph (b), under section 78 
of the Public Sector Management Act 1994 against a decision referred to in subsection (1)(b) of that 
section; 
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(e) an appeal, other than an appeal under section 78(1) of the Public Sector Management Act 1994, by 
any Government officer who occupies a position that carries a salary lower than the prescribed salary 
from a decision, determination or recommendation of the employer of that Government officer that 
the Government officer be dismissed, 
and to adjust all such matters as are referred to in paragraphs (a), (b), (c), (d) and (e). 

(2) In subsection (1) “prescribed salary” means the lowest salary for the time being payable in respect of a 
position included in the Special Division of the Public Service for the purposes of section 6(1) of the Salaries 
and Allowances Act 1975. 

(3) A Board does not have jurisdiction to hear and determine an appeal by a Government officer from a decision 
made under regulations referred to in section 94 of the Public Sector Management Act 1994.” 

13 The first question then is whether or not the appellant is a “public service officer”.  The definition of a “public service officer” 
for the purposes of the IR Act generally is that it has the same meaning as “public service officer” pursuant to the PSM Act.  
The PSM Act definition is “executive officer, permanent officer or term officer employed in the public service under Part III”.  
Neither party says the appellant was employed in the public service pursuant to Part III of the PSM Act.  Therefore, s.80I(1)(a) 
which refers to public service officers do not apply to this matter.   

14 The question arises as to whether or not she is a government officer.  Section 80C of the IR Act provides that for the purposes 
of Division 2 – Public Service Arbitrator and appeal boards under Part IIA – Constituent Authorities, “government officer” 
means: 

“Government officer” means —  
(a) every public service officer; 

(aa) each member of the Governor’s Establishment within the meaning of the Governor’s 
Establishment Act 1992; 

(ab) each member of a department of the staff of Parliament referred to in, and each electorate 
officer within the meaning of, the Parliamentary and Electorate Staff (Employment) 
Act 1992; 

(b) every other person employed on the salaried staff of a public authority; and 
(c) any person not referred to in paragraph (a) or (b) who would have been a Government officer within 

the meaning of section 96 of this Act as enacted before the coming into operation of section 58 of the 
Acts Amendment and Repeal (Industrial Relations) Act (No. 2) 1984 1, 

but does not include —  
(d) any teacher; 
(e) any railway officer as defined in section 80M; or 
(f) any member of the academic staff of a post-secondary education institution;” 

15 Clearly, paragraphs (a), (aa), (ab), (c), (d), (e) and (f) are not applicable.  The question then arises as to whether the appellant is 
a person employed on the staff of a public authority as provided for in (b).   

16 Pursuant to s.7 of the IR Act a public authority includes “… any public statutory body, corporate or unincorporated, 
established under a written law …”.  The respondent is a public authority according to that definition.   

17 Accordingly, the appellant is a government officer employed by a public authority.  The appellant is not a government officer 
who holds a position in special division, therefore s.80I(1)(b) does not apply.  The appellant is a Level 1 officer, therefore her 
salary is lower than the prescribed salary, and accordingly, s.80I(1)(c) does not apply. 

18 The question then arises as to whether she brings an appeal pursuant to s.78(1) of the PSM Act or an appeal other than under 
s.78(1).  This will also determine whether the provisions of Part 5 – Substandard Performance and Disciplinary matters of the 
PSM Act applied to her employment.  Section 76 of the PSM Act defines to whom that Part 5 applies and it says: 

“76. Application and effect of Part 5  

(1) Subject to subsection (3), this Part applies to and in relation to —  
(a) all public service officers and ministerial officers; and 
(b) such other employees, or members of such other class of employees, as are or is prescribed for the 

purposes of this section. 
(2) To the extent that this Part is inconsistent with any enactment which applies to —  

(a) an employee; or 
(b) a member of a class of employees, 
prescribed under subsection (1)(b), this Part prevails. 

(3) If the employing authority of an employee who is not a public service officer suspects that that employee has 
disobeyed or disregarded a direction which is by virtue of section 94(4) a lawful order for the purposes of 
section 80(a), that employee shall be taken for the purposes of this Part to be a public service officer, and 
proceedings may be taken accordingly under this Part against that employee for the suspected breach of 
discipline arising out of that disobedience or disregard.” 

19 Clearly, the appellant does not meet the requirement for s.76(1)(a) as she is not a public service officer or ministerial officer.  
The question then arises as to whether or not she is another type of employee or member of a class of employees as are or is 
prescribed for the purposes of that section as set out in s.76(1)(b).   

20 The Public Sector Management (General) Regulations 1994, at regulation 14 – “prescribed classes of employees for purposes 
of s.76 of the Act” lists certain classes of employees.  The employees of the respondent are not so listed.   

21 Therefore, according to s.76 of the PSM Act, Part 5 – Substandard Performance and Disciplinary Matters, does not apply to the 
appellant as she is neither a public service officer nor a ministerial officer, nor another type of employee or member of a class 
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of employee prescribed for the purposes of s.76 of the PSM Act.  Accordingly, s.78 of the PSM Act, which falls within Part 5 - 
Substandard Performance and Disciplinary Matters, does not apply to the appellant.  Therefore, her appeal must arise from 
s.80I – Appeals, subsection (1)(e) of the IR Act, being “an appeal, other than an appeal under s.78(1) of the Public Sector 
Management Act 1994, by any Government officer who occupies a position that carries a salary lower than the prescribed 
salary from a decision, determination or recommendation of the employer of that Government officer that the government 
officer be dismissed”.   

22 Therefore, according to the requirements of the IR Act and the PSM Act, the termination of employment is not governed by the 
disciplinary processes set out in Part 5 of the PSM Act.  Whilst the employing authority may be bound to apply public sector 
standards, codes of ethics and other relevant codes of conduct, and comply with general principles of public administration and 
management, general principles of human resource management and general principles of official conduct, it is not bound by 
any particular process.  It is fair to say though that the general principles of public administration and management, of human 
resource management and official conduct merely set out processes and conduct based on fairness, merit, equity and integrity.   

The Hearing  
23 The history of the hearing of this matter requires noting.  The Board is aware that on 28 January 2004, Commissioner Harrison, 

as Public Service Arbitrator, in an application before her, issued an interim order requiring the respondent to continue to 
employ the appellant in her substantive position pending the hearing and determination of this matter.  The Board is now also 
aware that the respondent has directed the appellant to not attend for work during that period and has continued to pay her.   

24 The hearing of this matter was set as soon as the parties had nominated members of the Board and as soon as the Board 
Members, the parties’ representatives and their witnesses were available.  Therefore, according to the parties’ estimates, on 5 
March 2004, the matter was set for hearing for 2 days, being 25 and 26 May 2004.  However, before the hearing commenced, 
the respondent advised that one of its chief witnesses would be unavailable on the days already set.  Concern was also 
expressed that the hearing would not be concluded within the 2 days already set.   

25 Accordingly, on 19 May 2004, the Board provided a further two half days, on 31 May 2004 and 18 June 2004.  Further 
rescheduling was required and instead of 2 half days, 2 full days were set for 17 and 18 June 2004.  However, the hearing was 
not concluded in that time and resort had to be made to written closing submissions.  These were provided, by the respondent 
on 24 June 2004 and the appellant on 2 July 2004.   

The Appeal 
26 According to closing submissions: 

“2. The appellant claims that the evidence tendered during the proceedings has established the facts that Ms 
Jaremczuk was wrongfully dismissed in a summary manner, without having been afforded her right to natural 
justice; that, in any event, such a dismissal was harsh, unfair, unreasonable and incommensurate to the alleged 
inconsequential misdemeanour consisting of having sent two e-mails with some disparaging comments about 
her employer to a friend and to the union for the purpose of venting her frustration about both her employer’s 
actions and the poor treatment received by her from her employer, that is the respondent.” 

27 Accordingly, the appellant challenges the process of the dismissal; that no options other than dismissal were considered; that 
the content of the emails sent by the appellant on 21 October 2003 constituted conduct which was inconsequential and isolated.  
The emails were sent to the union and to a friend only, and that the respondent should have taken account of the appellant’s 
three years’ loyal service.  The appellant also says that the respondent ignored her requests over many months to properly 
assess her position and victimised her for her union activities.   

28 The appellant seeks the following relief: 
“1. An Order quashing the decision to dismiss Ms Jaremczuk and, theretofore, reinstating Ms Jaremczuk with no 

loss of salary, continuity or entitlements. 
2. Orders preventing the Respondent instigating any disciplinary process in respect to these allegations. 
3. Any other Orders that the PSAB may considers (sic) necessary for the just and equitable finalisation of this 

matter. 
60.(sic)Or, in the alternative, in the event that the PSAB finds the reinstatement within the HRB is impractical, then, that 

reinstatement be made and an Order for the Respondent to redeploy Ms Jaremczuk to another government 
agency with the assistance of the Public Sector Management Office.” 

29 The respondent says that the appellant was dismissed for a breach of fidelity and good faith, resulting in an irretrievable 
breakdown in the respondent’s confidence in her arising from the language and content of the e-mails of 21 October 2003 
(Exhibit 2) which it found “totally unacceptable, unprofessional and demonstrated a lack of respect for authority, and which 
questioned the integrity of the Registrar and of the Board”.  The respondent says that “in short it was about the appellant’s 
behaviour and attitude, i.e. her conduct, for which she had been previously counselled and reprimanded.”   

30 The respondent describes the appellant’s case as a litany of allegations, inferences and innuendos levelled at the respondent, in 
which she sought to denigrate the character and credibility of the respondent and of the Registrar, and in the manner of conduct 
of her case confirmed an attitude and behaviour indicative of that for which she was dismissed.   

The Evidence 
31 The PSAB has heard evidence from the appellant; from Victor McGough who has worked for the respondent for 3 years as an 

Administration Officer, Level 1; Leslie James Marshall, the respondent’s Acting Registrar from 16 April 2003 and Registrar 
from November 2003, and who, prior to 16 April 2003 had been a member of the Board for many years; and from Jacqueline 
Patricia McKiernan, the Chairman of the respondent since February 2003.   

32 The respondent operates a small office.  It is funded by registration and other fees charged to hairdressers.  It receives no 
government funding.  From time to time, some assistance in administrative matters and other advice has been provided by the 
Department of Consumer and Employment Protection (“DOCEP”).  Until February 2003, there were 2 inspectors, Charles 
Miolo and Judy Clark (who spent much of their time out of the office), the Administration Officer, Mr McGough, the appellant 
and the Registrar.  Mr Miolo left and was not replaced.  At the time of the appellant’s termination the staff was made up of the 
appellant, Ms Clark, Mr McGough and Mr Marshall.   

33 Mr McGough described the workplace as being polite and casual, that there was not often swearing except that the appellant 
might swear occasionally under extreme provocation but not often, and that the Chairman used the same type of language as 
the appellant.   
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34 The evidence demonstrates that in the period up until around April 2003, the respondent had not operated in a stable manner 
for some time.  There had been a series of Registrars over a short period.  According to Mr McGough, there had been seven 
Registrars or Acting Registrars in 3 years.   

35 In the 2 years prior to April 2003, the respondent experienced considerable financial difficulty and according to Ms McKiernan 
had lost something in the region of half a million dollars in that period.  Ms McKiernan was appointed as Chairman of the 
respondent in February 2003.  The Board then examined the financial situation and when 1 of the inspectors, Mr Miolo 
resigned, he was not replaced.  Ms McKiernan says that when Mr Marshall was appointed Acting Registrar in April 2003, he 
was very quick to find ways for the respondent to operate better and of being better funded.  She says that the current financial 
situation of the respondent is a little better than break even.   

36 In March 2003, there had been a series of Acting Registrars because the Registrar had been on stress leave for approximately 
2½ years and was eventually transferred to DOCEP.  The then current Acting Registrar, Mr Geoff Roberts, returned to his 
substantive position in another Government agency.  A special meeting of the respondent was called and one of the Board 
members moved that Mr Marshall be appointed to the position on a temporary basis.  Ms McKiernan has given evidence that 
the Board debated the issue on the basis that Mr Marshall was then the Executive Director of the Master Ladies Hairdressers 
Association, Industrial Union of Employers of Western Australia (“MLHA”) and there was some concern that there might be 
seen to be a conflict of interest because of the respondent’s role in registering and cancelling registrations of hairdressers.  
Accordingly, the meeting was adjourned for a short period to enable some resolution to be brought to that matter.  
Ms McKiernan contacted the office of Minister for Consumer and Employment Protection, Mr Kobelke, to discuss the matter.  
She says that she was advised that there was no impediment to Mr Marshall working in the position of Registrar provided that 
there was a written contract, and a number of items on that contract were suggested by a person from the Minister’s officer 
with whom she spoke.  The respondent agreed that Mr Marshall would be engaged for 30 hours per week as Acting Registrar 
on an interim basis, and could undertake MLHA work from the office. 

37 Ms McKiernan says that the Board then moved to fill the position substantively.  Mr Jeff Radisich, a senior officer from 
DOCEP, assisted with the advertising and employment process for an appointment to be made.  A selection panel was 
established including Mr Radisich, Ms McKiernan, the Deputy Chairman of the Board and one other member of the Board.  
The advertisement for the position directed potential candidates to make enquiries of one of the members of the Board at a 
telephone number separate to that of the respondent because the respondent did not want the situation to arise of Mr Marshall, 
as the Acting Registrar, having any unfair advantage of knowing who the other applicants might be.  Accordingly, applications 
were directed to the Wholesale, Retail and Professional Services Industry Training Council address.  The selection panel met, 
discussed the applications and drew up a short list.  Ms McKiernan says that there were 6 short listed applicants, 4 of them 
from DOCEP and 2 from the general public.  Mr Marshall was one of the applicants.  Subsequently, 1 of the applicants 
withdrew from the process and 5 people were interviewed.  The interview process involved consideration of the selection 
criteria.  Two of the candidates stood out, 1 of them being Mr Marshall.  In the end, Mr Marshall was considered the better of 
the 2 candidates and the panel made a unanimous decision to offer him the job subject to any appeals.  There were no appeals 
and he became the Registrar, and was formally appointed in October 2003. 

38 It is clear from the evidence that prior to the appointment being made, the appellant objected to Mr Marshall’s appointment and 
approached a member of the Board, Ms Norma Roberts, about what she described as the “staff’s concerns”, her private 
concerns, and her concerns as union delegate, and feelings regarding him.  From what is to follow and from the appellant’s 
own evidence it is clear that when Mr Marshall was selected and appointed as Registrar, the appellant was angry and frustrated 
that the appointment had been made irrespective of her views.  The appellant also said in her evidence that she was not aware 
of Mr Marshall’s qualifications or whether he was competent to perform the job.  Her complaint appears to have related in 
particular to an incident where Mr Marshall brought a friend, who was undertaking work on the respondent’s computers, into 
the office in an inebriated state.  That incident will be the subject of further comment later in these Reasons.  The appellant also 
complained, in her evidence, about Mr Marshall’s drinking. 

39 It is also apparent that the appellant knew nothing of the Board’s considerations of, or Ms McKiernan seeking advice 
regarding, Mr Marshall’s appointment in light of the possible perception of a conflict of interest on his part.  Nor, would it 
appear, did the appellant know about the arrangements undertaken for the advertising, selection and appointment process for 
the appointment of Registrar.   

40 There is also evidence that in 2003, consideration was being given at a government level to a number of industry regulatory 
bodies such as the respondent being taken over by, or brought under the wing of, DOCEP.   

The Appellant’s Employment History and Issues 
The Reference 
41 The history of the appellant’s employment covered in her evidence and in the exhibits shows that in November 2001, the 

appellant was having some difficulty in her employment and feared she may lose her job.  At the same time, Mr Marshall was 
the Executive Director of the Hairdressing and Beauty Industry Advisory Service of the MLHA and a member of the Board of 
the respondent.  At the appellant’s request, Mr Marshall provided her with a reference in which he noted that she had: 

“been called upon to perform duties at a much higher level than that which she was originally employed.  I believe 
Vanessa carried out these duties with the same level of diligence she has displayed in all her work.   
I commend Vanessa to you as a reliable employee.” 

(Exhibit 13) 
Complaint by Dr Smith 
42 The next significant episode in the evidence as it relates to the appellant’s employment is that in February 2002, the appellant 

was dealing with a telephone call from Dr Maureen Smith, the then Chairman of the Board.  Dr Smith complained in a letter to 
the appellant that her behaviour was totally unacceptable in “slamming the phone in my ear”.  She noted that she had asked the 
Acting Registrar to include this issue in the appellant’s first performance management appointment and recommended to the 
appellant that she read the Public Sector Management Code of Conduct “to better understand (her) responsibilities as an 
employee” (Exhibit 17).  There appears to have been some dispute at the time as to the appellant’s responsibility and the lines 
of authority within the organisation in the absence of the Acting Registrar.   

43 The appellant agrees that she hung up on Dr Smith but denies that she slammed the phone down in her ear.  
Other Reprimand Withdrawn  
44 In February 2002, there was an agreement reached between the appellant represented by the Civil Service Association of 

Western Australia Incorporated (“CSA”) and the respondent to the withdrawal of a reprimand issued to the appellant on 25 
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October 2001.  However, the particular reprimand was not able to be identified, and the circumstances of its withdrawal are not 
before the PSAB. 

Duties and Marking Examination Papers 
45 In March 2003, the appellant put to the Board via the Chairman, a suggestion as to the appropriate marking arrangements for 

examination papers for hairdressers.  The Board supported her recommendation that the theory exam papers be rewritten in a 
more professional and less ambiguous way.  However, there was also an issue about who was qualified to mark papers.  A 
difficulty had arisen in that the appellant was marking exam papers according to answers provided to her.  It was resolved by 
the Board that only those staff members and Board Members who were qualified hairdressers should mark theory exam papers.  
Ms McKiernan advised the appellant of the Board’s decision arising from its meeting.  The appellant then sent an email to Ms 
McKiernan on 27 March 2003 in which she again raised the issue of her job description form amongst other things.  She  
commented in her e-mail, formal parts omitted, as follows: 

“Thank you for alowing (sic) me the opportunity to put my opinion to the Board with regards to the marking of the 
Theory papers, this very rarely happens. 
As mentioned previously if the Board has made this decision I really don’t have much of a choice but to simply abide by 
their ruling. 
This then takes my mind back to December 2002/January 2003 when I was presented with my new JDF signed by Jeff 
Radisich.  The Board only signed off on this 3 months ago.  Are they insane?  Ha Ha Ha.  And yes it was agreed then that 
I would be marking the papers.   
As there are now changes to my JDF and my duties again this needs to be looked at.  
…   
It only took me 18 months to get the last one looked and signed off?  What a battle …… 
Sorry to seem so negative and down but as you know this process gets very depressing. 
I will leave the above situation with you and look forward to speaking to you soon about where to go from here. 

(Exhibit 6) 
Complaint By Ms Roberts 
46 In May 2003, the appellant had a telephone conversation with Norma Roberts, a member of the Board who had been asked by 

the Board to undertake some work.  The appellant acknowledges in her evidence that at the time, Mr Marshall was in 
Queensland, and he telephoned her after he had received a call from Ms Roberts complaining about the appellant’s conduct 
and attitude.  Mr Marshall chastised the appellant over her attitude towards Ms Roberts.  Ms Roberts also put her complaint in 
writing.  By letter dated 22 May 2003, Ms Roberts wrote to Mr Marshall, formal parts omitted, in the following terms: 

“RE:    VANESSA JAREMCZUK 
As requested by you on 22 May 2003 I rang Vanessa at the HRB office regarding the revised assessment sheets. 
As a result of my conversation with Vanessa I wish to formally state my concerns regarding the manner and attitude in 
which I was dealt with. 
Vanessa stated that she wanted all of the revised assessment procedures that I had “done for her”.  I asked which 
assessments in particular were required and she stated everything, combined, ladies and men’s for an exam on Monday 
night.  I again asked specifically which papers she wanted and she said she would have to look. After establishing that 
Vanessa required the ladies component of the Combined and the Ladies Inclusive assessments, I advised her that I had in 
fact rewritten all the assessment sheets and candidate information and I would be giving them formally to the Registrar 
and that the Board had requested that I conduct professional development sessions for the staff and assessors.  Vanessa 
obviously thought this was funny and laughed. 
I said I would photocopy the relevant papers and asked when they would be collected.  Vanessa asked if I knew when Les 
would be returning to work.  I responded that I did not know his movements and when would the papers be collected.  
Vanessa replied that if Les came into work he could collect them.  Again I responded that it was irrelevant to me who 
collected them but that someone would need to collect them.  Vanessa replied that if Les did not come in there were only 
two people in the office and they were too busy.  I suggested that she give some thought as to who would be collecting the 
papers and to ring me back.   
During the conversation Vanessa’s attitude was one that I was there to serve her requirements and answer questions 
regarding the Registrars movements.  I found her manner offensive and difficult to deal with and I do not believe that this 
is professional or appropriate behaviour for anyone who is (sic) a position of dealing with clients or Board members. 
Vanessa’s position makes her the first contact person many people have with the HRB and I would express concern that 
from the complaints I have received from several people and from her manner this morning and on previous occasions 
that I am not the only one to be treated in this abrasive and unprofessional manner. 
I trust this matter will be dealt with and should you require any additional information please do not hesitate to contact me 
on telephone: 9228 1400.” 

 (Exhibit 14) 
Counselling re Ms Roberts’s Complaint and Signing of Correspondence 
47 On the afternoon of Friday, 13 June 2003, just as the appellant was about to finish for the day, and go on leave from 16 to 18 

June 2003, Mr Marshall asked the appellant to come into his office.  He says that he formally counselled her regarding 2 
issues, one being her interpersonal and communications skills arising from the problem which had arisen with Ms Roberts, and 
the other associated with her continuing to sign correspondence which, according to Mr Marshall, she had previously been 
directed was to be signed by him.  Mr Marshall says that these 2 matters had been discussed at a Board meeting and he had 
been directed by the Board to counsel the appellant.  The appellant denies that she was counselled at all, saying that it was just 
a chat.  However, she does say that Mr Marshall said words to the effect “consider yourself counselled”.  She also denies that 
the issue of her communications skills was raised with her.  

48 By letter dated 16 June 2003, Mr Marshall wrote to the appellant.  He says that the letter confirmed their discussions about the 
2 matters which the Board had directed him to counsel her about.  He says that it was his intention to assist her in that area and 
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he was exploring suitable courses and their availability.  It is clear, though, that no courses were ever identified and referred to 
the appellant as being suitable.  Mr Marshall says this is because the appellant was interested in exploring other training 
opportunities.  During the course of this hearing a great deal was made about whether or not the appellant was issued with this 
correspondence at the time, or at all, or whether a copy of Mr Marshall’s letter to her was provided to her only on 1 August 
2003 at a meeting involving the CSA.   

49 According to Mr Marshall, Ms Roberts’s letter to Mr Marshall was not on the appellant’s personal file when the appellant 
looked at her personal file on 1 August 2003, because it may have been on the file of documents used for Board meetings as 
the letter was tabled at a Board meeting.  It would later have been placed on her personal file.  Mr Marshall believes that the 
appellant did receive a copy of his letter to her, although there is no suggestion that the appellant received a copy of Ms 
Roberts’s letter to Mr Marshall.  However, the appellant says that she did not see it until she inspected her personal file at a 
much later date. 

Computer Password 
50 Mr Marshall says that the computer system was quite outmoded and precarious.  It was continually breaking down.  DOCEP 

had offered technical assistance however, that assistance was not always immediately available.  Mr Marshall had a friend, Mr 
Pat Lyons, a retired auditor who was a partner in a firm which had conducted the respondent’s audits.  Mr Lyons was qualified 
and competent in dealing with computer software.  Mr Marshall says Mr Lyons is “Microsoft endorsed”.  Mr Lyons met the 
Board and was given approval to undertake remedial work.  He and Mr Marshall did so after hours.  Mr Lyons provided his 
services at no charge due to his friendship with Mr Marshall.  However, there was a problem of gaining access to the 
computers after hours because the individual employees’ passwords were not known to Mr Marshall, so work could only be 
done if employees were able to be asked to leave their computers on at the end of the day.   

51 At the end of a staff meeting on what appears to have been Thursday, 17 July 2003, Mr Marshall mentioned to the staff that 
there was a problem getting access to the computers and so that they could get through to the server, he would like all of the 
staffs’ passwords by the end of the day.  The other 2 members of the staff, Mr Mc Gough and Ms Clark, provided their 
passwords but the appellant refused to give hers.  She advised Mr Marshall when he spoke to her later that day that she had 
private information on her computer and was not going to give him her password.  He then instructed her that the computers 
were the Board’s computers, that not having the password was interfering with their work, and the technician needed to have 
access to the computers.  He further instructed her to give him the password.  According to Mr Marshall she then refused.  The 
appellant sent Mr Marshall an email dated 18 July 2003, at 11.30am in which she wrote, formal parts omitted:  

“On advice I have been notified that by allowing yourself or other staff members to know my password to my computer 
system I may be breaching the Criminal Code and I do not want to be held responsible for any unauthorised use of the 
computer system. 
Could you please put your directive in writing to me and I will then be able to comply with your wishes.  Until then I will 
not be releasing my password.” 

(Exhibit 20) 
52 On 22 July 2003, Mr Marshall wrote to the appellant in the following terms: 

“Further to our meeting on Friday the 18 July 2003 I advised that I had been directed by the Board to council (sic) you in 
relation to a matter over which they have expressed concern. 
Use of Office Computer: 
In relation to my two previous verbal directives over the use of the HRB office computers I now make that request in 
writing and advise that if you have any concern over personal information stored on the HRB computer that you use, 
please remove it. 
The HRB computers are business computers and need to be accessible at all time to authorised people in the performance 
of their duties.  As Acting Registrar I am an authorised person by the board and on two separate occasions you have 
denied me access by refusing to give me your password. 
This has impacted on my ability and that of other staff members in the performance of their duties. 
The Board has directed that the Acting Registrar be given passwords to all computers and that no password is to be 
changed without the express permission of the Acting Registrar.” 

(Exhibit 22) 
53 On the same day, Mr Marshall wrote to all the staff, formal parts omitted, as follows: 

“Please be advised 
Use of Office Computers: 
In relation to the use of the HRB office computers I advise that if you have any concern over personal information stored 
on the HRB computer that you use, please remove it. 
The HRB computers are business computers and need to be accessible at all time to authorised people in the performance 
of their duties.  As Acting Registrar I am an authorised person by the board. 
The Board has directed that the Acting Registrar be given passwords to all computers and that no password is to be 
changed without the express permission of the Acting Registrar. 
Release of Personal Details: 
No staff member is to give out any personal details including phone numbers without the express permission of the person 
concerned unless instructed by the Acting Registrar.” 

(Exhibit 23) 
54 On 22 July 2003, the appellant wrote to Mr Marshall in the following terms, formal parts omitted, with a copy to Ms Cimlie 

Bowden of the Civil Service Association of Western Australia Incorporated, the appellant’s union: 
“I refer to your correspondence, which I received on the 22 July 2003, and wish to take this opportunity to comment on 
the directive contained in your letter. 
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You mentioned that you had on two occasions verbally given me a directive in relation to the use of the Hairdressers 
Registration Board’s computers systems.  I can only re-call one occasion and that was when we were all leaving our staff 
meeting on Friday 18 July 2003.  If I had been given a directive prior to Friday I would have addressed it at that time. 
At no time have I denied you or any other staff member access to my computer system.  I simply requested that your 
requirement be put in writing to me due to my concerns in relation to breaching the Criminal Code and the fact that you 
mentioned that non-staff members would be accessing my system out of office hours and on weekends. 
If you refer to the definition of negligence I believed that I could have possibly been putting my self as a government 
employee in an extremely delicate position, therefore, was simply making sure that I wasn’t putting myself at any risk of 
being scrutinised. 
Moreover, I left my computer system running for you on Friday 18 July 2003 afternoon for your friend to assess my 
system and make the necessary changes to the Hairdressers Access database. 
I respect that the Board has identified you as being the authorised person/user, therefore, I have no issue with releasing 
my password to you.  Please be advised that my password to my computer system is “PASSWORD”. 
In your letter you stated that I have impacted (sic) your ability and other staff members (sic) ability to perform duties as a 
result of not realising (sic) my password to you.  I am aware that the Administration Officer has given you my password 
in the past and I would like to make you aware that any information relating to my position at the Board sits on the 
(D:Drive) and is fully accessible from any computer system which sits on the network.  Furthermore, I am interested to 
now what impact I have had on you and other staff members of the Board as mentioned? 
Please advise the Board that they have no need to be concerned about my use of the computer system now or any time in 
future as for the past two and a half years I believe I have conducted myself as Registrations Officer in a professional and 
honest manner. 
In conclusion I would like to express how hurt I am to think that the Board should have concern about the matter or me 
and that I would need counselling.  As I have acted on advice from my Union I believe that my actions were justified. 
I would also like to request that a copy of this letter be presented to all Board Members at their next meeting, and I hope 
they will have a better understanding of why I approached this situation in the manner I did.” 

(Exhibit 21) 
55 In summary, then, the appellant was verbally directed to provide her password, she declined to do so at least once, said she 

would comply if directed in writing, was so directed, then complied, writing to Mr Marshall to explain or justify her position.  
In evidence, the appellant was unable to identify why she had twice raised the issue of breaching the Criminal Code by 
providing her employer with her password.  She also seemed to believe that simply following her union’s advice justified her 
actions.  

56 During the course of the hearing, the appellant raised concerns about releasing her password because she said a friend of Mr 
Marshall’s had come into the office drunk, and had access to the computers.  It was later clear from her evidence that she knew 
who that person was, that it was Mr Lyons, and she knew he was working on the computer system to overcome problems with 
the Hairdressers Access database.   

57 The evidence of Mr Marshall was that the appellant’s computer had been playing up and they had attempted to fix it previously 
but because they were unable to access it due to not having the password, they were unable to do so.  Mr Lyons was not happy 
about that situation as he had come in at night to undertake the work and yet he could not access that computer.   

58 Mr Marshall says a particular problem arose and he had attempted to contact Mr Lyons during the day.  However, as he was 
retired, Mr Lyons was not working.  Mr Marshall finally heard from Mr Lyons who had been out all night, had been drinking, 
and needed something to eat.  Mr Marshall and he went to have lunch, and returned to the office later in the day.  Mr Lyons 
was clearly intoxicated and was being loud.  Mr Marshall ushered him through to his office.  

59 Interestingly, while the appellant raised this incident in her evidence, she did not express to Mr Marshall in her 
communications with him about her not providing her computer password that Mr Lyons’ conduct on that occasion was in any 
way associated with her refusal to provide the password. 

60 Mr Marshall believes that the staff members were well aware of his activities in doing work for the MLHA and those activities 
were in no way hidden and were totally declared.  Although he had not formally called a meeting to advise the staff, he 
believed that they were fully aware of it.   

61 Also of note is that Ms McKiernan was approached by a member of the Board on a confidential basis saying that a complaint 
had been made to her, also on a confidential basis, that Mr Marshall and Mr Lyons had been drunk in the office.  Ms 
McKiernan says that she spoke with Mr McGough whom she trusts implicitly.  He had told her that Mr Marshall was not drunk 
but Mr Lyons had had a few too many.  She said that there was nothing further in the allegation and that as it was not an 
allegation made directly to her but was made to a Board member in confidence, who told her in confidence, she reported back 
to the member of the Board and asked what she wanted to do with the information.  Ms McKiernan says that she was told that 
the Board member did not want to take the matter any further and, accordingly, she felt unable to do any more due to the 
confidential nature of the approach to her. 

Appellant’s Union Activities 
62 In the latter part of 2003, the union of which the appellant was a workplace delegate, the CSA, was engaged in an industrial 

campaign associated with the negotiations with the State government for a new enterprise bargaining agreement.  The 
campaign was called “Campaign 2003 : Valuing Working Life”.  During the course of this campaign, the CSA would call 
meetings of delegates.  On 7 August 2003, at 4.20pm, the appellant sent an email to Mr Marshall informing him that she was 
required to attend a union delegate’s meeting on 12 August 2003 at 2.00pm.  She informed him that she would advise Ms 
Clark and Mr McGough, and would ask Ms Clark if she could change her day in the office to the day of the meeting.  She 
asked Mr Marshall to let her know by the afternoon of 8 August 2003, i.e. the next day, if there was any concern regarding her 
attending that meeting (Exhibit 25). 

63 The evidence was that no concern was raised with the appellant regarding her attendance at the delegate’s meeting. 
64 On 22 October 2003, the appellant advised Mr Marshall that she wished to attend a meeting of union delegates at 11.00am the 

next day and sought his advice by that afternoon (Exhibit 27).  She further advised him that there was a change in times and 
dates of the meeting and that she would be attending meetings on 5 and 6 November 2003 (Exhibit 28).  Again the evidence 
does not demonstrate any objection or problem regarding her attendance.  

65 The evidence demonstrates that the appellant applied for and was granted leave to attend 5 days’ trade union training from 10 
November 2003.  This leave was granted.   
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66 On 18 November 2003, Ms McKiernan wrote to the appellant and to Mr McGough in respect to the CSA’s industrial 
campaign.  That campaign included that on Thursday, 27 November 2003, there was a 24 hour strike scheduled.  Ms 
McKiernan sought clarification from Mr McGough and the appellant as to whether their participation in that action was an 
expression of solidarity with other public sector employees, who were directly affected by the campaign, or whether they were 
actually directly involved in that matter themselves (Exhibit 10). 

67 Ms McKiernan says that she had no difficulty in people taking industrial action, but she had been asked by the Board to 
ascertain whether there would be a need to bring in other staff or make other arrangements.  She also says that she had no 
problem with the appellant’s union activities.  

68 Also, as part of that campaign, union members were not answering telephone enquiries on certain days.  The evidence 
demonstrates that in November 2003, on account of the industrial campaign, Mr Marshall arranged that he and the inspector, 
Ms Clark, would staff the telephones on the basis that the appellant and Mr McGough would not be answering telephones.  
However, on 20 November 2003, while driving to work, Mr Marshall telephoned the office to speak to Ms Clark.  He 
discovered that the message on the Board’s answering machine had changed indicating that the telephones would not be 
answered on account of the industrial bans.  The appellant acknowledges that it was she who decided to change the message 
and she did so herself.  She said in evidence that she believes she was acting in the best interests of the members of the public 
who might ring the office and not have their call answered.  However, it is clear that arrangements were made by Mr Marshall 
for himself and Ms Clark to answer the telephone.  

69 Mr Marshall spoke to the staff and made it clear to the appellant that this is not acceptable to him.  He directed her to not 
change the message on the answering machine and it was changed back after the appellant was formally directed to do so.  He 
wrote an e-mail to the appellant, Mr McGough and Ms Clark, dated 20 November 2003, which read, formal parts omitted: 

“To all staff members 
Please be advised that the use of board property for industrial disputes, i.e. changing messages on the HRB answering 
machines without authority, to reflect a union view is a totally unacceptable practice and is not to occur in the future.” 

(Exhibit 11) 
70 The appellant responded by email at 10.49am the next day as follows: 

“Les 
As the Union Delegate for the HRB office please find following a few points in response to your e-mail to all staff 
yesterday:- 
• The message placed on the answering machine was as a courtesy to clients/callers.  It did not reflect a “union 

view” but rather stated the fact that calls were not being answered due to an industrial ban. 
• If you direct me not to place a message on the answering machine I will comply with that direction, but you 

should be aware that that may increase complaints from clients/callers. 
• I understand that the Labour Relations Division of the Department of Consumer and Employment Protection has 

advised Public Sector employers to not take any action against union members who are imposing industrial bans.  
You may wish to seek advice from them. 

Thank you 
Vanessa Jaremczuk” 

71 Mr Marshall says that the respondent did not victimise the appellant over her union activities saying that there was never any 
restriction on those activities at all.  To the contrary he says that he heard virtually nothing about her union activities except if 
she needed to attend a meeting. 

Denial of Approval to Attend DOCEP Meeting 
72 In August 2003, there was consideration being given to, and officers of DOCEP were involved in, the restructuring of statutory 

boards and committees to bring them under the wing of DOCEP.  It appears that union delegates from a number of such bodies 
including the Builders Registration Board and the Plumbers Registration Board were invited to attend a meeting to be briefed 
about the proposal for the restructure.  Ms McKiernan refused permission for the appellant to attend.  She says that she did so 
because the Board had not yet decided that it wanted to be involved in such a restructure and therefore it was inappropriate for 
the staff to be briefed about it. 

Communication with the Board 
73 It was suggested by the appellant that part of her frustration which led her to send the emails which she did, which led to her 

dismissal, arose from being unable to express her concerns to the Board about the unfair treatment she says she was receiving 
and about Mr Marshall.  The staff had previously been permitted to have direct contact with the Board members, however, 
when Mr Marshall became Registrar, that was prohibited, so there was no one to complain to.  

74 Ms McKiernan says that soon after she was appointed Chairman of the Board, she met with the staff and advised them that if 
they had any problems they could come to her.  However, she had not anticipated how many telephone calls she would receive.  
She says that she started getting 9 or 10 calls a day and believed that she had made an error of judgement in suggesting that the 
staff contact her so she decided to put a stop to it.  She says, though, that if the staff had a complaint they could have brought it 
to the Board’s attention by letter, email or facsimile.  She said that the direction for them to stop communicating in the way 
they had did not preclude any member of staff writing to the Board as part of normal correspondence to be dealt with at a 
Board meeting.  She did not receive any complaints about Mr Marshall’s behaviour from the employees however, she did 
receive a communication through another member of the Board.  This was about the matter involving Mr Lyons’ behaviour, 
referred to earlier and she investigated this by speaking with Mr McGough.   

Job Classification Review 
75 The evidence demonstrates that on a number of occasions the appellant attempted to raise with her employer the appropriate 

level of classification for her position and questions associated with her job description form.  Mr McGough also says that he 
sought to have his position classification reviewed.  It was reviewed once, prior to Mr Marshall becoming Registrar and there 
was another review which was not completed. 
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76 On 20 November 2003, the appellant put her request in writing to Mr Marshall and asked that he advise her in writing as to 
whether the previous concerns had been addressed and whether the duties would be added to her job description form as 
required (Exhibit 4).  The evidence at Exhibits 2, 5 and 6 also demonstrate that the issue was of concern to the appellant and 
she was in touch with Ms Cimlie Bowden of the CSA regarding the matter.   

77 Mr Marshall says that he had discussions with the appellant about her JDF and advised her that all positions would be 
reviewed.  A new computer system was being installed, which included software to try to streamline the functions of the 
respondent and its processes, and that the appellant’s position would be reviewed upon completion of that process when they 
could make an accurate assessment as to what new roles and functions were appropriate. 

78 The appellant accepts that the computer system was being upgraded but denies that this had any impact on the structure of the 
organisation or the duties of the officers.  

The Dismissal 
79 The evidence of Ms McKiernan and Mr Marshall is that on 17 November 2003, there was a meeting of the Board.  An issue 

arose in that meeting about a matter which Ms McKiernan had dealt with in an email.  She had used one of the computers at 
the respondent’s office to write the email, as she had on other occasions.  The computer she used was the one used by the 
appellant.  After the meeting, Ms McKiernan wanted to check the previous email, and accessed the email system through the 
computer on the appellant’s desk.  As she scrolled through the emails in the sent items folder, which showed up with a preview 
of the contents of the emails, she came across the two emails from the appellant.  The first was to Gayle Cowan, at the 
Plumbers Registration Board.  Ms Cowan’s manager, Kim, had previously acted as Registrar for the respondent for about 6 to 
8 weeks.  This email was in response to Ms Cowan’s email of 20 October 2003 which asked: 

“How’s the job hunting going?  Have they filled the level 6 over your way yet?” 
80 The appellant had replied on 21 October 2003 as follows: 

“-------- Original Message --------- 
From: Vanessa Jaremczuk 
Sent: Tuesday, 21 October 2003 8:47 AM 
To: ‘Gayle Cowan’ 
Subject: RE: hey there 
Hello stranger, 
Yes, can you believe F***** Les Marshall got the position.  The guy who has been filling in for the past 6 months.  Tell 
Kim that one – I’m sure he will have a laugh. 
Job hunting is on hold at the moment.  Believe it or not I just can’t seem to let go of my position here.  I really love what I 
do it’s just the idiots on the board I can’t stand and of course the Acting Registrar.  It’s just a bit (sic) scam in this bloody 
place. 
Hope all is well with you.  Say g’day to Kim for me. 
Take Care  
Vanessa” 

(Exhibit 2) 
81 The second email Ms McKiernan came across was addressed to Cimlie Bowden, an officer of the CSA.  It said: 

“-------- Original Message --------- 
From: Vanessa Jaremczuk 
Sent: Tuesday, 21 October 2003 9:26 AM 
To: ‘Cimlie Bowden’ 
Subject: RE: RECLASS UPDATE 
HI Cim, 
Bad news!  Bloody Les got the Acting Registrar’s position for a period of 12 months.  It’s just a big scam.  Anyway I will 
try and get a copy of the JDF from him.  The last Acting Registrar forgot to add some duties and I told Les about this 6 
months ago.  Will get back to you. 
Vanessa” 

(Exhibit 2) 
82 Ms McKiernan described her reaction to seeing those e-mails in the following way: 

“it was while I was going through this exercise of trying to find the email that I had sent to the previous registrar that I 
came across these particular emails and I was really very offended and really quite upset that these had been done, these 
emails had been sent, particularly - - particularly the message that was sent to this person called "Gail Cowan" who works 
at the Department of Employment - - of Consumer & Employment Protection, and I think - - I'm not sure which section 
she's with, because the - - the - - sorry.  I still feel a bit speechless when I see this, the fact that she said in here "It's a bit 
of a scam in this bloody place".  The fact that I as chair of a selection panel had spent countless hours ensuring that 
everything was done scrupulously and above board and the fact that I went through the right channels in - - in - - and - - 
and as did the rest of the panel, the right channels to ensure that we had done everything by the book, I was damned 
offended by it.  I still - - sorry.  I'm still angry. 
What did you do after you discovered the emails?---I said to- - I actually said to Mr Marshall and one other board member 
who was there with me, who'd also sat on the selection panel, "This is just not on.  This is just appalling.  There has to be 
a way in which - - we - - we just can't continue - - we cannot continue on having someone working at the board who 
obviously doesn't like us, obviously thinks the board are incompetent, obviously thinks we've got it wrong, doesn't get on 
with the registrar.  How can you have someone working in an organisation who feels that way about you?"” 

(transcript of 18.6.04 pages 25 – 26) 
83 Ms McKiernan also said that she was upset by the emails (see page 23 transcript of 18.6.04) and described them as offensive 

(page 45 transcript of 18.6.04), “appalling”, and that “I was absolutely to put it in the vernacular, gobsmacked” (page 46 
transcript of 18.6.04)  
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“… I was staggered that someone - - a staff member on the board was questioning - - more than questioning, suggesting 
the integrity of the selection process for Mr Marshall or for the registrar's position was flawed.  I was incensed that she 
felt this way about the board, quoting us "idiots" on the board, and I actually do take great exception to that because I'm 
not an idiot, and the fact that it had been sent to someone - - well, it had referred to someone that had been a previous 
acting registrar and it had gone to Kim - - was the previous acting registrar, and the fact that it had gone to someone at 
DOCEP. 
Sorry.  When has it gone to him, to the previous acting registrar?---No, no, no, no, no.  I said the reference there, "Tell 
Kim that one.  I'm sure he will have a laugh", as I understand it, the person to whom this email was directed works in the 
same area as the - - and I can't remember what - - which - - he's the registrar at DOCEP.  So I was really very, very angry. 
Well, the evidence is that - -?---And very disappointed, Mr - - Mr Amati, very disappointed. 
Okay.  The evidence is that Ms Jaremczuk sent those emails because she - - they were the only people to whom - - who - - 
which she could talk essentially.  How - - how do you respond to that?---Well, I mean, my reading of - - this particular 
email says that there was a message from Gail Cowan to Ms Jaremczuk that says "How's the job hunting going?  Have 
they filled the level 6 over your way yet?  Gail", to which Ms Jaremczuk replied "Hello, stranger".  It doesn't seem to me 
that - - that that's not the only person she can talk to.  I can perfectly understand Ms Jaremczuk advising her union of what 
was happening.  I don't - - I mean, that's - - to advise a union of what's happening is - - is - - is - - is quite a different thing, 
but it's the - - 
Is that - -?---It's the way - - it's the manner in which the email was sent that I find particularly offensive because it goes to 
the heart of my integrity, the integrity of the board and the fact that it makes - - it makes a mockery of what we try to do at 
the board and - - and frankly, I was - - as I said, I was appalled and very disappointed in Ms Jaremczuk, very 
disappointed.” 

(transcript of 18.6.04 pages 46 - 47) 
84 The Board was to meet at the Royal Perth Yacht Club for a Christmas luncheon on 25 November 2003, to which the staff were 

invited.  Mr McGough confirmed that staff had been invited to attend the luncheon but neither he nor the appellant attended.  
Ms McKiernan then arranged for a special meeting of the Board to be convened immediately prior to the Christmas luncheon.  
This was the earliest that the Board members were available as the period leading up to Christmas is a particularly busy one in 
the hairdressing industry.  None of the staff except the Registrar attended the special meeting of the Board held immediately 
prior to the luncheon whereas Ms Clark attended the luncheon.  The minutes of the special Board meeting state as follows: 

“1. Hairdressers Registration Board staff fidelity issue: 
The Chair welcomed board members and explained that the purpose of the meeting was to address the issue of a serious 
breach of fidelity by Ms Vanessa Jaremczuk. 
The Chair explained that following the last Board meeting; she needed to access some emails that she had, in the past, 
sent from a Board computer that is usually used by the Registrations Officers, Ms Jaremczuk.  In so doing, she discovered 
several documents that she considered to be offensive and an insult to the integrity of Board members, to the selection 
panel that met to interview potential applicants for the position of Registrar, and to the new Registrar. 
Discussion took place in relation to the content of those documents and the language contained therein.  After careful 
review and evaluation of the evidence the board shared the Chair’s view that the documents were offensive and 
inappropriate. 
The Board believed that the content of the emails dated Tuesday 21 October to Gayle Cowan (DOCEP) and Cimlie 
Bowden (CPSU/CSA), constituted a breach of the implied terms of contract, a breach of fidelity and a total and 
irretrievable breakdown of their trust and confidence in Ms Jaremczuk. 
The Board considered that the language and content of the emails was totally unacceptable, unprofessional and 
demonstrated a lack of respect for their authority, by seriously questioning the integrity of the Registrar and Board 
Members. 
Given the evidence presented, as well as taking into consideration previous warnings and counselling given to Ms 
Jaremczuk on several occasions regarding a number of issues including the use of the Board’s computers, the Board 
directed the Registrar to call a meeting the following morning with Ms Jaremczuk and request an explanation of this 
behaviour. 
The Registrar was instructed that if a satisfactory explanation and account of her behaviour was not forthcoming he was 
to terminate her employment with the HRB forthwith for serious misconduct.  The Board was unanimous on this issue. 
The Registrar was further instructed that in the event of her dismissal for serious misconduct Ms Jaremczuk was to 
receive one month’s pay in lieu of notice, holiday pay and any other entitlements outstanding to her.” 

(Exhibit 31) 
85 It is clear from the evidence of Ms McKiernan and Mr Marshall and from the minutes of the meeting of 25 November 2003 

that Mr Marshall was directed by the Board to meet with the appellant to put to her the e-mails which had caused offence and 
to request an explanation from her.  He was also instructed that “if a satisfactory explanation and account of her behaviour was 
not forthcoming he was to terminate her employment.”  This would be, in accordance with the minutes, a dismissal for serious 
misconduct but she was to receive a month’s pay in lieu of notice and other entitlements.  Ms McKiernan says that the Board 
had considered that termination might not occur if the appellant expressed remorse or apologised.  No other outcomes than a 
satisfactory explanation or expression of remorse or apology, or termination were discussed in the meeting. 

86 The appellant gave evidence as to her termination of employment.  She says that she started work at approximately 8.30am as 
usual on 26 November 2003.  Around 10.00am, she was approached by Mr Marshall, asking her if she had a minute to go with 
him to his office.  She completed what she was doing, went into his office and he asked her to close the door behind her and 
take a seat, which she did.  She says that she was then asked to have a look at two emails, which she did.  She says that her 
response was to ask who had been using her computer, to which Mr Marshall responded that it was not her computer, it was 
the Board’s computer.  She then responded by asking what were the repercussions of this.  He said that the Board had met the 
previous day and it had been decided that her position would be terminated as of now for serious misconduct.  She said that he 
was quite loud in his use of the words “serious misconduct”.  She said that during this conversation she had said that it was an 
invasion of her privacy for access to have been made to her emails on the computer.  She says that somewhere around this time 
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she asked for union representation as she needed support and Mr Marshall said that it would not be necessary because it was 
already decided the day before at the meeting of the Board that her position was to be terminated as of now and that she was to 
gather her belongings and to leave that day. 

87 Apart from being handed the emails, the appellant says that she was given 1 sheet of paper which contained an explanation of 
misconduct.  Mr Marshal handed that to her before she went to his office on 26 November 2003 and she did not have time to 
read it during the meeting because the meeting was so short.  

88 The appellant was told that she would receive a months’ pay in lieu of notice and she was then escorted to her desk to collect 
her belongings.  

89 The appellant says that the meeting with Mr Marshall was very brief, taking between 5 and 7 minutes.  She says that she was 
given no prior warning of the meeting, she was not advised that she might need a union representative or a support person, nor 
was she asked whether she had written the emails.  She was not asked for a written or verbal explanation.  The appellant says 
that she felt pressured during the course of the meeting and that she needed a support person to be with her and that is why she 
asked for a union representative to be present and to be able to contact her union.   

90 The appellant says that when she went to her desk, she went to shut down her computer and Mr Marshall told her not to touch 
the computer.  He had said that this was on the direction of the Board.   

91 She says that it took about 15 to 20 minutes from the time she entered Mr Marshall’s office to finishing collecting her 
belongings and taking them to the car.   

92 On 28 November 2003, the appellant received a letter from Mr Marshall explaining her termination of employment.  This letter 
dated 26 November 2003, formal parts omitted, states: 

“Further to our meeting this morning at the Hairdressers Registration Board (HRB) office on Wednesday 26 November 
2003, this letter serves to confirm the termination of your employment with the HRB for serious misconduct. 
The Board believes that the content of your emails dated Tuesday 21 October to Gayle Cowan and Cimlie Bowden, 
constituted a breach of the implied terms of contract, a breach of fidelity and a total and irretrievable breakdown of their 
trust and confidence in you. 
The Board further believe that the language and content of the emails is totally unacceptable, unprofessional and 
demonstrates a lack of respect for authority.  Their content also seriously questions the integrity of the Registrar and 
Board Members. 
During the course of our meeting you were reminded of previous warnings and counselling.  It is regrettable that we have 
had to take this action, and we wish you well in your future endeavours. 
Please find attached the calculations for your pay which includes one months pay in lieu of notice.” 

(Exhibit 1) 
93 Mr McGough gave evidence of what he recalls of the day of the appellant’s termination of employment.  He says that the 

appellant was invited into Mr Marshall’s office and the door was closed.  He could not hear the words that were said between 
them, rather he heard muffled sounds.  He did, however, hear Mr Marshall’s voice sounding angry and loud.  The meeting 
lasted between 8 and 10 minutes at the most.   

94 At a meeting of the Board on 19 January 2004, the Board reaffirmed its position determined at the meeting of 25 November 
2003 and adopted the minutes of that meeting.   

95 No payment was made to members of the Board for attending the special meeting on 25 November 2003.  They received the 
luncheon for free.   

96 Mr Marshall gave evidence that when the emails to Gayle Cowan and Cimlie Bowden were discovered by the Chairman, he 
contacted DOCEP for advice.   

97 Following the special Board meeting, Mr Marshall says he prepared the minutes of the meeting and also obtained from 
DOCEP a copy of a document headed Termination of Employment, which set out the policy in that regard including an 
explanation of misconduct.  He says that he discussed the situation with people from DOCEP.  While he is unable to identify 
whom he spoke to he was referred to page 3 of the document dealing with misconduct.  He then examined the aspects of 
misconduct set out in the document and prepared for the meeting with the appellant the next morning.  He had his notes from 
the Board meeting and he set out in a document the aspects of termination of employment from the DOCEP policy statement 
and made notes for himself.   

98 Mr Marshall says he used the description of misconduct from the policy statement as a template for discussions with the 
appellant.  He made notes in the meeting with the appellant on 26 November 2003 at around 10.00am in his office.  He then 
annotated the description of misconduct with his notes of the meeting (Exhibit 34).  It reads as follows: 

“TERMINATION OF EMPLOYMENT 
Misconduct 
1 The term misconduct is generally understood to mean improper conduct or wrong behaviour.  Not all 

misconduct is sufficiently serious to justify dismissal.  It is important to understand what may or may not be 
accepted by the Commission and Courts as misconduct of sufficient gravity to justify dismissal. 

2 The following information is provided as a tool for agencies when considering whether to dismiss an employee 
for misconduct: 
a) there must be sufficient evidence of the misconduct; 

I provided the documents as evidence. 
b) the particular act of misconduct must be sufficiently serious to justify dismissal; 

After due consideration the Board regarded the evidence as a prima-facie case which constituted 
serious misconduct. 
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c) provide the employee with adequate information about what has been done wrong and the evidence 
you have collected; 
I Provided Ms Jaremczuk with copies of the emails to Gail Cowan and Cimlie Bowden dated 21 
October 2003 and advised her that the Board believes that the content of her emails constituted a 
breach of the implied terms of contract, a breach of fidelity and a total  and irretrievable breakdown 
of their trust and confidence in her. 
I further advised her that the Board believed that the language and content of her emails is totally 
unacceptable, unprofessional and demonstrates a lack of respect for authority.  Their content also 
seriously questions the integrity of the Registrar and Board Members. 
(I read the above comments to Ms Jaremczuk from notes that I had made in relation to the Board 
Meeting held on 25 November 2003 at which time this issue was discussed.) 

d) provide the employee with an opportunity to respond to any allegations; 
I asked Ms Jaremczuk if she wished to respond to the allegations.  Ms Jaremczuk said that she agreed 
that the language and content of her emails was bad, but then said that she believed it was an 
invasion of her privacy.  She then requested the name of the person that had accessed her computer 
and asked the reason why I did not give the name of the person and I advised her that I could not 
answer for that person. 

e) take into account any special circumstances which may be relevant to the employee’s conduct or 
behaviour; 
I asked if there was any special circumstances which may be relevant to her conduct or behaviour in 
this matter.  Ms Jaremczuk said again that it was private information on her computer and that she 
had nothing further to say on the matter. 
I advised Ms Jaremczuk that the computers were the property of the Board and reminded her of 
previous warnings and counselling. 
Ms Jaremczuk said that she would be contacting the Union.  I advised her that I would be happy to 
speak to the union but that it did not alter the fact that she was being dismissed for serious 
misconduct. 
I advised her that she would receive one months pay in lieu of notice, holiday pay, her wages to date 
and any other entitlements that were due to her. 
I also advised that she would receive in writing an account of the meeting today and a statement of the 
monies outstanding to her and it would be paid into her account today as normal. 
I asked her if this was acceptable and she said yes. 
I then gave Ms Jaremczuk a copy of the Policy Statement 2002 and advised her that it was the 
document that had been used as a guide to conduct the discussions that had taken place. 
I then requested that she gather her personal property and return her keys to the office. 
Ms Jaremczuk gathered her property within 15 minutes and left the building. 

f) consider how long the employee has worked for the agency and whether the employee’s performance 
has been adequate in the past; 

g) consider the likely future conduct of the employee; 
h) when dismissing the employee, ensure you have considered all options and are behaving consistent 

with previous cases in the workplace; and 
i) document all steps as records will be important should a claim for unfair or unlawful dismissal be 

lodged.” 
99 Mr Marshall said that he called the appellant into his office at that time and asked her to close the door.  He advised her that the 

Board had directed him to meet with her and he provided her with copies of the emails that had been discovered on her 
computer.  He advised her that the Board was disappointed and upset with the contents of the emails and asked her what 
comments she had in relation to those emails.  He says that she made a number of comments but the major comment was that 
she believed that it was a breach of her privacy that anyone had gone into her computer and accessed those emails and 
demanded to know who had accessed her computer.  She had very little to say when he asked her for her reasons.  He says that 
she admitted that the emails were hers.  He advised her that the Board believed that they were quite rude and he appraised her 
of the Board’s view and asked her for her responses in her own defence.  He says that she admitted that the content of the 
emails were rude and that the language and the contents were “bad”.  She requested the name of the person that had accessed 
her computer and asked for the reason why.  He says that he did not give her the name of the person and advised her that he 
could not answer for that person as to why they had accessed her computer.   

100 Mr Marshall says that he asked the appellant if there were any special circumstances which may be relevant to her conduct and 
behaviour in the matter and she responded that it was private information on her computer and that she had nothing further to 
say on the matter.  He advised her again that the computers were the property of the Board and reminded her of the previous 
counselling.   

101 The appellant then said that she would be contacting the union.  Mr Marshall denies that the appellant requested to be 
represented by her union at the meeting.  He said that there was no such request.  Rather, at the end of the meeting, she said 
that she would contact the union and he advised her that he would be quite happy to speak to the union in relation to the matter.   

102 Mr Marshall did not advise the appellant to bring a union representative because he did not think it was appropriate but does 
not believe that it was an ambush to not have so informed her.  Mr Marshall says that during the course of the meeting the 
appellant had ample time to respond and chose not to do so.  

103 Mr Marshall says that during the course of the conversation, it had become blatantly obvious that there was no remorse on the 
appellant’s behalf for her actions and that she was again challenging the right of the Board to access her computer 
notwithstanding that she had previously been informed that it was not her private computer and to remove any private material 
if she had concerns over privacy.  He says that it was clear to him that there was no point in continuing, that there was a serious 
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attitudinal problem on the appellant’s part and that he had no choice but to terminate her employment.  Mr Marshall says that 
when the appellant responded that they had invaded her personal material that was on the computer, it was clear to him that the 
message had not got through to her after previous counselling.  He advised her that her employment was terminated, that all of 
her holiday pay and entitlements would be paid to her and she would be given four weeks’ pay in lieu of notice, which was 
later paid to her.  He also advised that she would receive a letter to that effect.   

104 The appellant was then required to return her key and to clear out her personal belongings from the office.   
105 Mr Marshall says that he understands the meaning of the term “natural justice”.  It required him to identify the issues to her 

and to allow her an opportunity to respond in her own defence.  He believes that that occurred during the course of the 
meeting.  He said that she chose not to respond in any depth at all.   

106 Mr Marshall then received the contact from Mr Amati from the union on the appellant’s behalf and discussed the matter with 
him.  He then wrote to Mr Amati refuting that the appellant had been denied procedural fairness and natural justice and said 
that she was provided with an opportunity to respond to the allegations as to the content of the emails and that her conduct 
constituted a breach of her implied terms of contract of fidelity. 

107 Mr Marshall says that he believes that whilst the appellant’s skills in the performance of her duties were of an acceptable 
standard, he would not employ her again as her attitude created problems in a small office and that he could not work with her 
any further.  He says that he lost all faith in her.  She has been replaced albeit that she is currently still employed subject to an 
order of the Commission and is on full pay but has been directed not to work. 

108 In respect of the letter of termination of employment and in reference to the breach of fidelity, Mr Marshall understood that the 
content of the emails demonstrated the lack of respect for the authority of the Board and that fidelity was an issue which he had 
had to address in the past.   

109 We note that Mr Marshall has made reference to “fiduciary duty” on a number of occasions in his evidence (at around page 
236 transcript).  However, we think the clear context in which he has used that term is reference to “fidelity”.  There is no 
suggestion in any of the evidence that the appellant breached any “fiduciary” duty and, in fact, she appears not to have had any 
particular fiduciary duty, as such.  Mr Marshall has clearly referred to the issue of “fidelity” by its proper name elsewhere and 
that is what we think he meant.  He believed that there was a breach of fidelity in that in the emails addressed to a person in 
DOCEP and to the union, the appellant challenged his own and the Board’s credibility.  Whilst the email had nothing to do 
with the duties the appellant carried out for the Board, it did have a direct correlation with her responsibilities and the fidelity 
which she owed to the Board.   

110 Mr Marshall says that he has found the appellant difficult to work with and that he has given her a number of verbal directives 
and that she has argued and refused to comply and demanded to be provided with written directives.  The difficulty in that 
working relationship is exacerbated by the small nature of the office.   

The Law 
111 In an appeal such as this which deals with a claim of alleged summary dismissal, each party bears an onus, and is required to 

discharge that onus. 
112 The Full Bench of the Commission in Western Mining Corporation Limited v AWU (77 WAIG 1079 at 1084), by reference to 

Bi Lo Pty Ltd V Hooper 1992 53 IR 224 has set out the onus on the employer and how a summary dismissal for misconduct is 
to be dealt with: 

“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary 
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it 
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was 
reasonable in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all 
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and had 
reasonable grounds for believing on the information available at that time that the employee was guilty of the misconduct 
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the 
employee’s work record, such misconduct justified dismissal.  A failure to satisfactorily establish any of those matters 
will probably render the dismissal harsh, unjust or unreasonable.” 

113 The appellant is required to establish that the employer’s decision ought to be overturned. 
114 The PSAB deals with appeals as a hearing de novo.  It is not merely to establish whether there has been a fault in the process 

applied by the employer and remit the matter back to the employer to rectify any procedural fault identified.  It is required to 
consider all of the circumstances and bring finality to the matter before it.  (Civil Service Association of Western Australia 
Incorporated v Director General, Department of Family and Children’s Services (2002) 83 WAIG 390).   

115 The provisions of s.26(1) of the IR Act apply to the PSAB in the exercise of its jurisdiction by reference to s.80L of the IR Act.  
Section 26(1)(a) says that the PSAB, in exercising its jurisdiction “shall act according to equity, good conscience, and the 
substantial merits of the case without regard to technicalities and legal forms.”  Therefore, the PSAB is to deal with the fairness 
and merit of the matter, not merely the process.  

116 It is clear that this was a summary dismissal notwithstanding that the appellant was paid in lieu of notice.  Her employment 
was terminated on the spot, she was escorted to her desk to collect her personal belongings and left the building within half an 
hour of the interview commencing. 

117 As to the question of a breach of fidelity, an employee owes to the employer the duty to be honest, faithful and loyal.  To 
breach this duty may strike at the heart of the trust and confidence necessary to maintain the employment relationship.  (see 
Blyth Chemicals v Bushnell (1933) 49 CLR 66). 

Conclusions 
118 A number of the aspects of this matter require the finding of facts.  There is conflict particularly between the evidence of the 

appellant and Mr Marshall.  Those issues include whether the appellant had been counselled and, importantly, the sequence of 
events and what was said in the final meeting between the appellant and Mr Marshall.  The appellant denies having been 
counselled, and Mr Marshall says that she was counselled.  

119 The evidence demonstrates that the appellant was counselled a number of times.  This was verbally and in writing, in the letters 
of 16 June 2003 (Exhibit 7) and 22 July 2003 (Exhibit 22).  In respect of the former letter, although the appellant says she did 
not see the letter until 1 August 2003, she received the letter prior to sending the emails of 21 October 2003.  Further, she 
recalls a discussion of 13 June 2003 in which Mr Marshall commented to her that she should consider herself counselled. 

120 As to the sequence of events and the matters discussed in the final interview between the appellant and Mr Marshall on 26 
November 2003, the appellant says that Mr Marshall was making notes.  Mr Marshall says that Exhibit 34 is his annotation of 
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Termination of Employment – Misconduct Policy document provided to him by DOCEP, made up from his notes of the 
meeting.  Mr Marshall’s evidence was not undermined in cross-examination.  Therefore Mr Marshall’s evidence of that 
meeting and Exhibit 34 are more likely to be an accurate account of the meeting than the appellant’s evidence. 

121 In those circumstances, and having observed the witnesses as they gave their evidence, we have no hesitation in accepting the 
evidence of Mr Marshall where it conflicts with that of the appellant.  Further, one particular aspect which caused us to have 
reservations about the appellant’s credibility was when she was asked what she meant by “f…..ing” in her email (Exhibit 2) 
and she said that “frigging” was what she meant.  This seemed to us to be quite an extraordinary response.  We cannot 
understand why somebody would write “f….ing” when they mean frigging.  This evidence was clearly self-serving and did not 
enhance the appellant’s credibility.   

122 We accept the evidence of Mr McGough and of Ms McKiernan as credible evidence which can be relied upon.   
123 We accept, and find that, over a period of time, the operations of the Board and the atmosphere in the office, amongst the staff 

and between the Board and one of the Registrars or acting Registrars were unstable.  There was a series of Registrars and 
acting Registrars over a relatively short period. There was disputation within the Board and with the Registrar and the Board, 
over a period of time prior to Ms McKiernan’s Chairmanship and Mr Marshall’s Acting Registrarship.   

124 We find that in April 2003, Mr Marshall took over the position of Registrar in an acting capacity and stood down from his 
position as a member of the Board.  We find that enquiries were made by Ms McKiernan of the office of the relevant Minister 
as to whether any potential conflict of interest due to Mr Marshall continuing to hold his position as Executive Director of the 
MLHA and being Acting Registrar would be an impediment to his appointment and was assured that this was not a difficulty.  
One can understand that such a perception might reasonably be held.  It was prudent of the Board to have sought the comment 
of the Minister’s office.  Prudence might also have indicated that such information would be provided to members of the staff 
but there was no requirement on the Board to have informed the staff.   

125 We find that since Mr Marshall commenced as Acting Registrar, and then became Registrar, the operations of the Board have 
become more stable and its finances have been brought into a sustainable state as compared with the situation prior to his 
arrival.   

126 We find that it was inappropriate for Mr Marshall to bring Mr Lyons into the office in an inebriated state.  It would have been 
understandable if the appellant had been upset or concerned.  However, the appellant did not indicate to Mr Marshall that this 
was the reason for her refusal to provide her password.  The difficulty for the appellant is not that Mr Lyons was brought into 
the office in that state, but that she did not use this explanation until the hearing of her appeal.   

127 We accept that there might have been some frustration on the appellant’s part if she could not report her concerns about Mr 
Marshall to the Board.  However, it is quite clear that she did so prior to his being appointed as Registrar.  She has given 
evidence that she approached a member of the Board and yet Mr Marshall was appointed notwithstanding her expression of 
concern.   

128 While Ms McKiernan had originally said that she would be available to receive communications from the staff, it is quite 
understandable that she would withdraw that invitation as she was receiving around 10 such communications each day when 
there was a Registrar in place to deal with those sorts of matters. However, it seems that this line of communication was cut off 
without explanation, and staff were not informed that if they had genuine concerns about serious matters they could approach 
the Board in writing.  Even so, this did not prevent the appellant making her feelings known to a member of the Board and 
having the issue of Mr Lyons’ inappropriate behaviour in the office brought to the Chairman’s attention.  The appellant also 
wrote to Mr Marshall on 21 July 2003 giving her response regarding the issue of the password (Exhibit 21).  She requested that 
he table the letter at the next Board meeting.  Clearly, there was opportunity for staff to communicate with the board on matters 
of concern, and the appellant knew of and used the opportunity.  

129 During the course of her employment, the appellant’s attitude was the subject of attention on a number of occasions.  She also 
refused to comply with lawful and reasonable directions given to her by her employer or failed to acknowledge or understand 
them.  This was evidenced by her refusal to provide her password without written direction, and she had, without authority, 
changed the message on the office answering machine.  Her attitude was the subject of a number of complaints.  There was 
evidence of a complaint by Dr Smith, the then Chairman, in February 2002 about the appellant’s behaviour.  Exhibit 6, the 
appellant’s email to the Chairman, Jackie McKiernan, demonstrates that the appellant challenged the decision of the Board in 
March 2003, by saying “The Board only signed off on (the new JDF) 3 months ago.  Are they insane?  Ha Ha Ha.”  The 
appellant clearly did not comprehend the appropriate style of communications with the Chairman of the Board which 
employed her.  As noted earlier in these conclusions it is also clear that the appellant was counselled at least twice, in June and 
July 2003.  

130 It is clear that in October 2003, when she learned of Mr Marshall’s appointment as Registrar, the appellant was not aware of 
the process which had been in train for the appointment of the Registrar nor was she necessarily entitled to such information.  
She has made presumptions and jumped to conclusions about that.  Further, she communicated with a member of the staff of 
another board, Ms Gayle Cowan, and asked that Ms Cowan pass information on to another person, Kim,  who had previously 
acted as Registrar, and to the union, in terms which were disparaging and contemptuous of her employer and of the Registrar.  
By the terms of those emails she alleged improper conduct on the part of the Board and the Registrar, and was insulting 
towards them.  We find that in doing so, she breached her obligation of fidelity to her employer.  

131 We find that the respondent met as a Board for a special meeting on 25 November 2003 following Ms McKiernan discovering 
the emails on the respondent’s computer operated by the appellant when she was scrolling through looking for emails of her 
own.  It was decided by the Board that the content of the emails was unacceptable.  Mr Marshall was directed to meet with the 
appellant and to provide her with an opportunity to respond to the emails and to provide a satisfactory explanation.  If no 
satisfactory explanation, or an apology or some expression of remorse, was forthcoming then the appellant’s employment was 
to be terminated.  In light of Ms McKiernan’s evidence and the content of the Minutes, we draw the inference that if a 
reasonable explanation or an expression of remorse or an apology was provided the employment would not be terminated.  We 
find that in the circumstances of the appellant’s conduct and given her past history, a decision was not unreasonable.   

132 The fact that the special Board meeting on 25 November 2003 considered 2 options only: dismissal should no satisfactory 
explanation or expression of remorse be provided, or no dismissal if a reasonable explanation, an apology or expression of 
remorse was provided, is not fatal to its case.  They were reasonable alternatives in the circumstances.  

133 As to the conduct of the meeting with the appellant on 26 November 2003, Mr Marshall took advice.  He conducted the 
meeting by reference to the template set out in the definition of misconduct contained in the dismissal policy provided to him 
by DOCEP.  We are satisfied that he provided the appellant with an opportunity to respond.  Her response was to acknowledge 
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that the language contained within the email was bad but to immediately attack, in what was her normal style based on her 
approach in evidence, and to fail to understand the circumstances that she was faced with.  She demanded to know who had 
had access to her computer and she alleged that there was a breach of her privacy.  This response is puzzling given that she had 
been informed only a matter of 3 months before sending the emails, following a series of directions by the Registrar to provide 
her computer password, that the computer system was not for her private and personal use and that if she had any concerns 
about personal information on the computer that it should be removed.  For her to not have recognised that the employer might 
have access to her emails was naïve and foolish.  For her to have responded on the basis of some purported breach of privacy 
was likewise foolish and unhelpful.   

134 Interestingly, in a letter to Mr Marshall dated 22 July 2003, (Exhibit 21) when responding to Mr Marshall’s directive to 
provide a password after she had previously declined to provide it without a written directive, the appellant noted a number of 
things: 

1. That she had previously left her computer running on Friday 18 July 2003 for Mr Marshall’s “friend to assess 
my system and make the necessary changes to the Hairdressers Access database” – ie.   she knew what Mr 
Lyons was doing and why he had access to the computer system.  However, during the course of her evidence, 
she implied that Mr Marshall’s friend had access to the computer system for some unknown purpose. 

2. She requested that Mr Marshall advise the Board that they “have no need to be concerned about my use of the 
computer system now or any time in the future as for the past two and a half years I believe I have conducted 
my self as Registrations Officer in a professional and honest manner”. 

3. She expressed hurt that the Board would be concerned about the matter or about her and that she would need 
counselling.   

135 We find that the appellant did not seek union representation but rather indicated to Mr Marshall after she had responded that 
she would contact her union.   

136 There was no formal disciplinary process as is set out in Part 5 of the PSM Act, of the nature one might expect in a large 
government department whereby some formal written allegation might be put to an employee, and that he or she would have 
notice and an opportunity to bring with him or her either a witness or representative.  This was a small organisation, the office 
was run in an informal but generally courteous manner.  There were only 3 employees other than Mr Marshall.  It was an 
organisation, albeit established by statute, directed by a Board made up of people representing sections of the hairdressing 
industry, chaired by an independent person.   

137 We find that what was provided to the appellant was natural justice.  The issue was squarely put to her and its seriousness 
identified, and she had an opportunity to respond.  The response was negative and there was no acknowledgement of the issue, 
no explanation and no expression of remorse.  It was only during the course of the hearing that the appellant has attempted to 
provide some form of explanation by alleging frustration with the Board and with Mr Marshall.  Yet clearly, her frustration 
was borne of her assumptions which in the case of the appointment process were erroneous.   

138 That is not to say that the process of the dismissal could not have been better handled.  Given the appellant’s history and her 
involvement with and of the union, inviting her to have a representative or support person with her would have been desirable.  
Further, it may have been appropriate for Mr Marshall to have indicated at the outset of the meeting that the appellant ought to 
be aware of the seriousness of the issue on the basis that her responses would be considered in deciding whether or not her 
employment would continue or that she might be dismissed.  She should have been alerted to the potential for dismissal before 
responding.  There are a number of ways in which the process could have been handled better.  However, the process was not 
unfair in itself. 

139 Even if there were a breach in the procedural fairness, that of itself does not necessarily make the dismissal unfair.  Procedural 
fairness is but one aspect to be considered.  (see Shire of Esperance v Mouritz (1991) 71 WAIG 891 (IAC)).   

140 We find that the appellant did breach her duty of fidelity to the respondent in emails that she sent to the union and to an 
employee of another organisation and asked for information to be passed on to another person.  The terms of her emails were 
derogatory, insulting and implied improper conduct on the part of the Board and the Registrar.  It is not surprising then that the 
Board would loose faith and confidence in the appellant and be unable to continue to employ her.  The only way in which 
dismissal could have been averted would have been by an explanation, a genuine expression of remorse and an apology on her 
part.  None was forthcoming even though an opportunity was provided.  Even during the course of the hearing, the appellant 
failed to recognised that the emails were inappropriate and she continued to both defend them by reference to her frustration 
and to make further allegations of improper conduct on the part of the Board by suggesting that there was no Board meeting on 
25 November 2003, and that the Minutes and the decision to dismiss her had been concocted.  It was also implied that there 
was some impropriety in the venue for the meeting, and in the lack of payment to the Board members for their attendance. 

141 We conclude that if there had been any breach of natural justice that this would not have altered the final outcome.  We are 
satisfied that the appellant is sufficiently assertive that had she had an explanation or wished to make any expression of regret 
she would have done so at the meeting.  Clearly, she did not wish to do so and accordingly her employment was terminated.  
She has still not done so.  Therefore, even if there were a breach of nature justice, the conduct was still unacceptable, and not 
explained or retracted such as to warrant a dismissal itself being found to be unfair or harsh.  This is particularly so given the 
appellant’s employment history, which included counselling on at least 2 occasions.  

142 As to issues of whether or not the appellant was suffering frustration at what had occurred in the past in her employment, we 
can understand that this might have occurred in respect of the failure to have her position properly reviewed for the purposes of 
reclassification. She and Mr McGough had been attempting to have that situation dealt with for some time.  However, we do 
not accept that this could justify her conduct, even if she were frustrated at that situation. 

143 If we are wrong and the dismissal was not justified, then the question arises as to the appropriate orders.   
144 The power of the board is to “adjust” the decision appealed against.  That adjustment in this case could only be by overturning 

the decision to dismiss as if it had not been made.  The other orders sought by the appellant are not within the PSAB’s powers 
(see SGIC and Johnson (1997) 77 WAIG 2169 (IAC)). 

145 In all of the circumstances of this case, we are firmly of the view that to overturn and reverse the decision of the respondent 
and require it to continue to employ the appellant would be entirely impracticable.  Given the appellant’s clear antagonism 
towards her employer and Mr Marshall, and the Board’s, and particularly Ms McKiernan’s and Mr Marshall’s, attitude towards 
the appellant’s accusations against them, it would be quite unrealistic to require that they work together particularly where 
there has no acceptance by the appellant of the inappropriateness of her actions. 
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146 The PSAB is required to bring finality to disputes, not merely to find procedural faults and refer the matter back to the 
employer to rectify (see Gary Mark Raxworthy v. The Authority for Intellectually Handicapped Persons (69 WAIG 2266)).  
Following the dismissal, the appellant was re-employed by an order of the Arbitrator.  She has not been required to attend for 
work.  Had her claim been to the Commission’s general jurisdiction, if she had been found to have been unfairly dismissed, the 
maximum compensation the Commission could award is 6 months pay (section 23A(8) of the IR Act).  The appellant has had 
that and more. 

147 Therefore, even if the dismissal were unfair, which we find it was not, we would not adjust the decision of the respondent.  We 
would dismiss the appeal. 

148 For the sake of completeness, it is necessary to comment on the appellant’s complaint that she was victimised due to her union 
activities.  The evidence demonstrates that the appellant was able to go about her union activities, to attend meetings of 
delegates and trade union training without any impediment.  However, she did not use her role as delegate in a wise or 
appropriate manner.  She was appropriately reprimanded when she took it upon herself to change the respondent’s telephone 
message unnecessarily and without informing or consulting her employer.  We find that there was no evidence of 
victimisation.   

Mr C Floate: 
Findings and Conclusions 
149 I have formed a view that the summary dismissal of Ms Jaremczuk by the Hairdressers Registration Board (HRB) was harsh, 

unjust and unfair. 
150 I find that Mr Marshall’s credibility in providing evidence cannot be preferred to the credibility of Ms Jaremczuk’s evidence.  

Mr Marshall’s version of the conduct of the meeting in the morning in question could only be a retrospective reconstruction of 
the events.  If the HRB had been genuine about providing Ms Jaremczuk with a fair opportunity to put her case to them, they 
would not have kept their knowledge of the existence of the e-mails for nine days from Ms Jaremczuk and would have 
provided her with a fair opportunity to go to the meeting with Mr Marshall prepared and with the support to which she is 
entitled.  I find this actions by the Respondent oppressive and unjust.  

151 Theretofore, given that the finding of the learned Commissioner also assert to the summary nature of the dismissal, given the 
facts just mentioned, I find that the Respondent has not discharged its onus to demonstrate that the dismissal was not 
oppressive, unfair and unjust.  

152 Likewise the learned Commissioner, I find that Mr McGough’s evidence is credible and accept it.  He stated that he heard Mr 
Marshall shout during the meeting and Ms Jaremczuk clearly stated that she felt confused and intimidated during the meeting.  
I find therefore that Ms Jaremczuk received much less than a fair and equitable deal from the Respondent.  

153 I find that her dismissal for the writing of the two e-mails is harsh and unfair, as the emails do not provide sufficient grounds 
for such action by the Respondent.  The uncontroverted evidence from both sides is that the HRB did not keep the staff 
informed about what was happening with the appointment of Mr Marshall as the Registrar.  Within a small office such as the 
Respondent’s one, with only two employees within it, there were sufficient grounds to think the kind of thoughts that are 
reflected in the e-mails; that is, that things were not done properly by the HRB.  This is in spite of whether those thoughts are 
correct or otherwise.  However, it was the oppressive speed with which the HRB dismissed Ms Jaremczuk that was responsible 
for the Respondent’s inability to properly and comprehensively assess the matters. 

154 I consider the HRB failed in its management responsibilities to properly investigate the charges by an independent investigator, 
thus denied procedural fairness and that natural justice principles had been compromised. Further more evidence is that the 
Registrar had the delegated Authority from the HRB to terminate Ms Jaremczuk with a clear instruction that the Registrar was 
to seek a satisfactory explanation and account of her behaviour was not forthcoming he was to terminate her employment with 
the HRB forthwith for serious misconduct. 

155 My view confirms that the Registrar did not follow those instructions and did not give Ms Jaremczuk anytime to respond to the 
sheet of paper which contained an explanation of misconduct.  Ms Jaremczuk also was given no prior warning of the meeting, 
thus not allowing her to call for a Union Representative or a support person.  I find that this action amounted to ‘bullying’ a 
master servant relationship gone wrong. 

156 Ms Jaremczuk must have been given a reasonable opportunity to respond to all of the information considered by the decision 
maker before any decision was made (this included the complete and unedited version of an investigation report) just for the 
fact that the HRB is a public agency.  This could ensure procedural fairness and free from actual and perceived bis. 

157 In summary I find that the dismissal was summary and that it was unfair and oppressive on Ms Jaremczuk and a breach of her 
rights to natural justice and procedural fairness.  For those reasons I would uphold the appeal and quash the Respondent’s 
decision to dismiss her.  
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Result Appeal dismissed 
 
 

Order 
HAVING heard Mr M Amati on behalf of the appellant and Mr O Moon on behalf of the respondent, the Public Service Appeal 
Board, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 

RECLASSIFICATION APPEALS—Notation of— 
 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 12 of 2003 Marlene 
McCann 

Minister for Health in 
Right of the Metropolitan 
Health Service 

Scott C. Withdrawn by 
Leave 

25/08/04 

PSA 16 of 2003 Helen Linehams Minister for Health in 
Right of the Metropolitan 
Health Service 

Scott C. Withdrawn by 
Leave 

25/08/04 

PSA 17 of 2003 Marlene Daniels Minister for Health in 
Right of the Metropolitan 
Health Service 

Scott C. Withdrawn by 
Leave 

25/08/04 

PSA 18 of 2003 Jean Gomez Minister for Health in 
Right of the Metropolitan 
Health Service 

Scott C. Withdrawn by 
Leave 

25/08/04 

PSA 19 of 2003 Anna Clune Minister for Health in 
Right of the Metropolitan 
Health Service 

Scott C. Withdrawn by 
Leave 

25/08/04 

PSA 22 of 2003 Savera Boodhun  Minister for Health in 
Right of the Metropolitan 
Health Service 

Scott C Withdrawn by 
Leave 

30/08/04 

PSA 35 of 2003 Rae Annette 
Douglass 

Minister for Health in 
Right of the Metropolitan 
Health Service 

Scott C Dismissed 31/08/04 

 

NOTICES—Union Matters— 
NOTICE 

FBM No. 9 of 2004 
NOTICE is given of an application by the “Restaurant and Catering Industry Association of Employers of Western Australia 
(Incorporated)” to the Full Bench of the Western Australian Industrial Relations Commission for registration under Part II Division 
4 Section 54 of the Industrial Relations Act 1979. 
The proposed Eligibility Rule of the organisation is as follows:  

7- MEMBERSHIP 
7.1 Members of the Association shall consist of Sole Traders, Business Partnerships and Corporations who are employers of 

labour in the “industry” as defined subject to the following:. 
(a) Any Nominated Representative of a Business, Company or Association operating within the “industry” can be 

admitted as a Member of the Association by resolution of the Board of Management provided that the Board of 
Management may without giving any reason refuse to approve the application for admission as a Member of the 
Association. 

“Industry” is defined under Rule 2 Interpretation as: 
2.2 “Industry” means Licensed and Unlicensed Restaurants, Lunch Bars and Coffee Lounges, Fast Food Outlets and Take 

Away, and Licensed and Unlicensed Caterers throughout the State of Western Australia, engaged in the preparation for 
consumption, serving, selling or supply of meals or foodstuffs and or services whether in conjunction with the sale and 
the serving or selling of liquor to the general public or any segment thereof as described under the Australian and New 
Zealand Industrial Classification Standard. 
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Rule 7.3 provides for a category of Associate membership  
7.3 Associate members may be allowed by the Association subject to the following: 

(a) Compliance with Rules 7.1 (b), (c), (d) and (e) and upon undertaking to abide by any conditions which the 
Board of Management may determine or impose from time to time. 

(b) An associate members shall not have any voting rights 
(c) Associate members shall be assigned by the following divisions 

i) Educational establishments division being those educational bodies concerned with the training and 
education of personnel for the hospitality industry. 

ii) general division being employers engaged in the industry whose business does not qualify them for 
membership of any of the foregoing divisions. 

iii) Suppliers division being persons engaged in the supply of either goods or services to the hospitality 
industry. 

iv) Restaurants in Licensed Hotels Division being employers who are holders of Hotel or Tavern license 
under the Liquor Licensing Act 1988 and maintain a restaurant on the licensed premises. 

The matter has been listed before the Full Bench on Monday 25th October 2004 at 10.30 am in the President’s Court.   
A copy of the Rules of the organisation may be inspected on the 16th Floor, 111 St Georges Terrace, Perth.   
Any organisation registered under the Industrial Relations Act 1979, or any person who has filed a notice of objection in 
accordance with the “Industrial Relations Commission Regulations 1985” no later than October 13th 2004 and who satisfies the Full 
Bench that he/she has sufficient interest in the matter, may appear and be heard in objection to the application.  
D. MacTIERNAN 
DEPUTY REGISTRAR 9th September 2004 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
 
 
 
 
 




