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1 STEYTLER J (PRESIDING JUDGE):  I have had the advantage of reading the judgment of McLure J.  I agree with it and 
with her conclusion that the first ground of appeal should be upheld and that the second ground should not. 

2  Like McLure J, while I find it difficult to see on what grounds the Commission would decline to accept a fresh referral 
under s 29(3) should it find that the referral was out of time, I consider that there is, nevertheless, good reason not to confirm the 
decision of the Full Bench.  To do so would have the effect of confirming a decision made in proceedings in which the 
Commission's jurisdiction has not yet been established either by a finding that the referral was made within time or by a decision 
to accept a fresh referral under s 29(3). 

3  Consequently, I agree that the appeal should be upheld, the orders made by the Full Bench should be set aside and the 
matter should be remitted to the Full Bench for a further hearing and determination in accordance with the reasons of the Court. 

4 MCLURE J:  The appellant is the former employer of the respondent.  By a notice dated and filed in the Western Australian 
Industrial Relations Commission ("Commission") on 5 December 2002, the respondent referred to the Commission a claim 
under s 29(1)(b)(i) of the Industrial Relations Act 1979 (WA) ("the Act") that she was unfairly dismissed from her employment 
by the appellant ("referral"). 

5  Section 29(2) of the Act requires that a referral of a claim to the Commission under s 29(1)(b)(i) be made "not later than 
28 days after the day on which the employee's employment is terminated".  The issues in this appeal are whether the respondent 
made her referral within the time specified in s 29(2) of the Act; if not, whether the Commission has jurisdiction to hear the 
claim; whether the appellant can waive compliance with the time limit; if so, whether the appellant was denied natural justice on 
the issue of waiver; and if the Commission did err, whether this Court should grant relief. 

6  The appellant relies on two grounds of appeal.  The first concerns the waiver-related issues and the second, the 
jurisdictional-related issues. 

Background 
7  The appellant carried on the business of mining at its Mount Pleasant mine at Kalgoorlie.  The respondent was employed 

by the appellant as an underground technician.  She performed shiftwork.  At some time before July 2002 the respondent went 
on parental leave.  Prior to her scheduled return to work, the appellant decided to replace underground technicians with 
geologists and to make the position of underground technician redundant.  The appellant and the respondent exchanged 
communications concerning alternative positions for the respondent.  It is not in dispute that in November 2002 the respondent's 
employment with the appellant terminated.  If termination occurred before 7 November 2002, the respondent had failed to 
comply with the time limit in s 29(2) of the Act. 

8  At first instance, Commissioner Gregor found that the respondent had not been dismissed but had resigned from her 
employment and, therefore, the Commission had no jurisdiction.  He dismissed the claim.  Although the appellant did not in its 
notice of answer and counter-proposal raise non-compliance with the time limit, it did so in oral submissions.  However, the 
Commissioner did not rule on the question because of his finding on dismissal. 

9  The respondent appealed to the Full Bench.  The Full Bench upheld the appeal, finding that the appellant had dismissed 
the respondent and that the dismissal was unfair.  It remitted the matter to the  
Commissioner to determine quantum.  The President gave detailed reasons for decision with which Chief Commissioner 
Coleman and Commissioner Harrison agreed.  The President dealt with the appellant's submission concerning the respondent's 
failure to refer the claim to the Commission within time as follows (at [123]): 

"[The appellant] waived any right to oppose the matter being heard out of time because it was subject to a limitation 
period, and for the reasons which I have set out in Hanssen Pty Ltd v CFMEU (unreported) (2004 WAIRC 10828), 
delivered 8 March 2004, (FB) in relation to periods of limitation under s 29(3) of the Act." 

10  I infer the reference to s 29(3) is intended to be a reference to s 29(2) of the Act. 
Construction of s 29(2) and Consequences of Failure to Comply 
11  The referral was made pursuant to s 29(1)(b)(i) of the Act which materially provides: 

"An industrial matter may be referred to the Commission - 
… 
(b) in the case of a claim by an employee - 

(i) that he has been harshly, oppressively or unfairly dismissed from his employment; or 
(ii) … 
by the employee." 

12  Sections 29(2) and (3) are central to the determination of this appeal.  They provide: 
"(2) Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day on 

which the employee’s employment is terminated. 
(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the 

Commission considers that it would be unfair not to do so." 
13  Subsection (2) was materially amended and subs (3) added by the Labour Relations Reform Act 2002 (WA) ("Amendment 

Act") which came into operation on 8 July 2002. 
14  Prior to the amendments made to s 29 by the Amendment Act, s 29(2) provided that a referral "cannot be made more than 

28 days after the day on which the employee's employment terminated".  Section 29(2) in that form was inserted into the Act by 
the Industrial Relations Amendment Act 1993 (WA).  

15  The scheme of the Act for the conferral of jurisdiction on the Commission has not materially altered since the introduction 
in 1993 of the time limit in s 29(2) of the Act.  Section 23(1) provides that "Subject to this Act, the Commission has cognizance 
of and authority to enquire into and deal with any industrial matter". 
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16 Industrial matter is defined in s 7 to mean any matter affecting or relating to the work, privileges, rights or duties of employers 
or employees in any industry or of any employer or employee therein, including, inter alia, "… the dismissal of or refusal to 
employ any person or class of persons therein":  s 7(c).  The scope of par (c) is narrowed by the opening words of s 7 which 
have been interpreted to require that, at the time of the application, the relationship of employer or employee actually exist or is 
expected to come into existence:  Coles Myer Ltd (t/as Coles Supermarkets) v Coppin & Ors (1993) 11 WAR 20. 

17  Under s 29(1)(a), an employer with a sufficient interest in an industrial matter, an organisation in which persons to whom 
the industrial matter relates are eligible to be members or the Minister can refer an industrial matter to the Commission.  Under 
s 29(1)(b) and (2), an employee's rights are, by comparison, very significantly restricted both in relation to subject matter and 
time. 

18  The Commission has power to make orders on unfair dismissal claims pursuant to ss 23A and 44 (the compulsory 
conference power) of the Act.  Finally, before and since the introduction in 1993 of the time limit in s 29(2), the Commission 
has had general power by s 27(1)(n) of the Act to extend any prescribed time.  That section materially provides: 

"Except as otherwise provided in this Act, the Commission may, in relation to any matter before it - 
(n) extend any prescribed time or any time fixed by an order of the Commission". 

19  Under the Interpretation Act 1984 (WA), "prescribed" means prescribed by or under the written law in which the word 
occurs. 

20  In a series of decisions the Commission and Full Bench, relying on the plainly prohibitive language in the former s 29(2), 
held that compliance with the time limit was an essential condition of the right to refer to the Commission an unfair dismissal 
claim and failure to comply rendered proceedings a nullity:  Satie v Swan Television and Radio Broadcasters Ltd (1999) 79 
WAIG 955 at 955 - 956; Old Ferry Co Pty Ltd v Mario Gino Bertelli (1999) 79 WAIG 3547 at 3549 - 3550; E J Richardson v 
Cecil Bros Pty Ltd (1994) 74 WAIG 107 at 1017 - 1018; Westrail v Durham (1994) 74 WAIG 1882. 

21  Thus, the prevailing view was that under the former s 29(2) referral within 28 days was an essential preliminary to the 
exercise of the Commission's power or authority and went to the jurisdiction of the Commission (see Project Blue Sky Inc v 
Australian Broadcasting Authority (1998) 194 CLR 355 at 389). 

22  There is also authority that the general provision giving the Commission the power to extend time did not apply to the 
time limit in the former s 29(2), either because the Act otherwise provided in s 29(2) or because the general power does not 
apply to extend the jurisdiction of the Commission but, rather, gives it power incidental to the exercise of its established 
jurisdiction:  E J Richardson v Cecil Bros Pty Ltd (supra) at 1017 - 1018. 

23  It appears this Court was never called on to rule on the proper construction of s 29(2) before it was amended.  There is 
authority in this Court that s 29(1)(b) does not expand the Commission's jurisdiction:  Coles Myer Ltd (supra).  However, it 
does not follow from the reasoning or result in that case that the time limit in s 29(2) is procedural rather than substantive and 
jurisdictional.  Section 23 is to be read subject to the Act.  The language of the former s 29(2) was peremptory and prohibitive.  
Further, the legislature clearly intended to treat employees differently from other applicants.  In my view, the conclusion that 
compliance with the time limit in the former s 29(2) was an essential condition of the right and the Commission did not have 
power to extend time was correct.  It is consistent with the approach and analysis taken by the High Court in David Grant & Co 
Pty Ltd v Westpac Banking Corporation (1995) 184 CLR 265. 

24  It was in the context of the decisions to which I have referred that the legislature acted to ameliorate the position.  In the 
second reading speech for the Amendment Act, the relevant Minister said: 

"The present 28-day time limit for lodging claims is considered too inflexible and has denied just outcomes in cases of 
genuine need in the past.  Accordingly, the commission will have the ability to hear claims lodged out of time if it 
considers it would be unfair not to do so." 

25  The first sentence is an acknowledgment of the decisions to the effect that the time limit was jurisdictional and could not 
be extended.  The central question is whether in enacting s 29(2) and (3) in their current form the legislature intended to change 
the character of the time limit from one which forms part of a statutory right (and thus is substantive and, in context, 
jurisdictional) to one which is merely procedural and only bars the remedy.  In construing the legislation, regard must be had to 
the consequences that flow from its characterisation. 

26  The appellant contends that the Commission has jurisdiction to hear a referral by an employee of an unfair dismissal claim 
only if the referral is made within the prescribed time or at a later time if the referral is accepted by the Commission after 
making a finding that it would be unfair not to accept the referral.  The consequences if the referral is not made within time or 
the Commission does not accept the referral under subs (3) are that the proceedings would be a nullity; the conditions (being, in 
effect, conditions precedent to the exercise of jurisdiction) cannot be waived, even if they are imposed for the benefit of the 
party said to have waived it; and the proceedings cannot be subsequently validated with retrospective effect, that is, on a nunc 
pro tunc basis:  Commonwealth v Verwayen (1990) 170 CLR 394 at 422 - 428; Re Monger; Ex parte Cross [2004] WASCA 
176 at [178]. 

27  On the other hand, if the requirements in subs (2) and (3) are procedural, the proceedings would not be a nullity, the 
requirements could be waived and the proceedings validated subsequently on a nunc pro tunc basis:  Emanuele v Australian 
Securities Commission (1997) 188 CLR 114; Re Monger; Ex parte Cross (supra) at [165]. 

28  There are strong indications that compliance with subs (2) or (3) constitute an essential preliminary to the exercise of the 
Commission's jurisdiction.  Firstly, if the legislature intended to alter the character of the time limit in subs (2) from substantive 
to procedural, it is to be expected that the general provision in s 27(n) to extend time would apply, in which event subs (3) 
would be unnecessary.  Secondly, subs (3) gives the Commission an entitlement to "accept a referral", which language is 
indicative of an extension to the Commission's jurisdiction rather than the exercise of a power in relation to a matter already 
within jurisdiction.  Thirdly, there is nothing in the second reading speech to the Amendment Act to suggest the legislature 
intended to alter the existing character of the time limit as a condition of the exercise of the right but merely to increase the 
flexibility of its application. 

29  Although the language in subs (2) changes from prohibitive (a referral cannot be made) to positive (a referral is to be 
made within the time limit), I do not regard this as an unequivocal indicator of a contrary intention.  The change in language in 
subs (2) is consistent with the addition of the alternative means of obtaining jurisdiction introduced in subs (3).  The decision of  
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Hanssen Pty Ltd v CFMEU [2004] WAIRC 10828 relied on by the President does not relate to s 29(2) and (3) of the Act and is 
clearly distinguishable. 

30  For these reasons I conclude that, on the proper construction of s 29(2) and (3) of the Act, the Commission has 
jurisdiction to hear an unfair dismissal claim under s 29(1)(b)(i) only if the referral is made not later than 28 days after the day 
on which the employee's employment is terminated or if the Commission accepts a referral under s 29(3) of the Act. 

31  Under reg 21B of the Industrial Relations Commission Regulations 1985 (WA), a referral by an employee under 
s 29(1)(b)(i) that is outside the time prescribed in s 29(2) is required to have attached a statement from the applicant setting out 
the facts upon which the applicant relies to show why it would be unfair for the Commission not to accept the referral.  The 
respondent in this case did not attach such a statement or otherwise move the Commission to accept the reference under s 29(3) 
of the Act.  The remaining question is whether the referral was made within time. 

Whether Referral Made in Time 
32  Commissioner Gregor found that the respondent resigned and did so in her letter of "7 November 2002".  As far as I am 

able to ascertain, there is no relevant letter of 7 November 2002.  The Commissioner must have intended to refer to the 
respondent's letter of 5 November 2002 referred to below.  However, as noted earlier, the Commissioner did not rule on whether 
the referral was made within time or make a finding as to the relevant termination date. 

33  Further, the Full Bench did not make an express finding on whether the referral was made within the time limit in s 29(2) 
of the Act.  The appellant contends the Full Bench made an implied finding that the reference was out of time.  It is necessary to 
refer to further factual background to put the reasons in their proper context. 

34  The appellant had offered the respondent alternative positions, including that of database technician at Kundana on a 
day-shift basis.  Although that position involved a directly comparable hourly wage rate, the package was worth about 
12 per cent less than her previous position because of a reduction in working hours.  The appellant provided to the respondent a 
letter of offer dated 29 October 2002 relating to the database position at Kundana.  The offer was said to remain valid for a week 
and if a signed acceptance was not received within that period, it would lapse.  After receipt of the letter, the respondent orally 
advised the appellant that she was not going to accept the offer.  By letter dated 5 November 2002, the respondent wrote to the 
appellant in the following terms: 

"As per our phone discussion today, I am writing to give notice that I will not be returning to work as planned on the 
7th November due to the pay difference for the proposed position of Data Base Tech at Kundana." 

35  By a letter dated 5 November 2002, the appellant wrote to the respondent setting out the background and concluded with 
the following: 

"The option of redundancy was then discussed.  As advised, a draft calculation of your entitlements under our 
Redundancy Policy is attached for your perusal.  This has been made effective as of 7 November 2002, as advised in your 
letter to us of 5 November 2002. 
Could you please peruse the attachment and advise your acceptance or otherwise …". 

36  The draft calculation of the respondent's entitlements referred to in the appellant's letter was before the Full Bench and 
relied on by the respondent in this appeal.  That document shows the date of commencement of employment and a date of 
termination which appear to be for the purpose of calculating the redundancy figure.  The date of termination is stated to be 
7/11/2002.  After nominating that she wanted her entitlement paid as cash, the respondent signed the calculation sheet which 
appears to be dated 21 November 2002.  At the bottom of this calculation sheet the respondent recorded her position acceptance 
in the following terms: 

"I have not chosen to be made redundant from the position of U/G Geo-tech.  I have only 'not' accepted the positions 
offered upon my return from maternity leave as I did not see them as being in any way comparable with my original 
position." 

37  The Full Bench concluded that the appellant had acted in breach of its contractual obligation in offering the respondent a 
position which paid her less than she was earning previously. 

38  The appellant contended that the Full Bench found that the respondent's employment terminated on 5 November 2002 and 
relies on the following statements in the President's reasons (at [114] and [116]): 

"… her advice in writing that she would not come to work and to that position was the rejection of the position 
determined in breach of the terms of Aurion's own contractual obligation to Ms Bilos.  …  There was no resignation.  
Ms Bilos was entitled to reject it. 
… 
In my opinion, there was a serious and deliberate breach of the contract of employment and then an attempt to persuade 
her to take a position offered contrary to and in breach of the contract.  The failure to offer a position equal in pay was a 
repudiation of the contract, which repudiation she accepted." 

39  There is nothing in these paragraphs to support an unequivocal finding of when the respondent's employment with the 
appellant terminated. 

40  Further, the President said (at [121]): 
"She was forced to choose retrenchment or an offer made in breach of her own contract, which contained a 12% reduction 
in salary.  In other words, she was being forced to accept Aurion's wrongful act or dismissal." 

41  I infer the President was referring to the appellant's letter dated 5 November 2002 enclosing the redundancy calculation.  
There is no finding as to when the respondent received that letter or signed the redundancy form and accepted the redundancy. 

42  The appellant placed considerable reliance on the President's reasons in respect of waiver set out earlier.  I do not interpret 
the conclusion on waiver as predicated on an implied finding that the respondent's employment terminated before 7 November 
2002.  It goes no further than indicating that the appellant had waived any right it might have to argue that the referral was 
lodged out of time. 

43  There is no express or implied finding below as to the relevant termination date.  It is not suggested that this Court can or 
should make a finding on that issue.  In the absence of a finding, this Court cannot uphold the appellant's second ground of 
appeal that the Full Bench should have found that the Commission did not have jurisdiction because the referral was made out 
of time. 
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Waiver and Natural Justice 
44  The appellant contended both at first instance and in the appeal to the Full Bench that the referral to the Commission was 

made out of time and consequently the Commission lacked jurisdiction.  At no material time was the question of waiver raised 
by the respondent before the Commission or the Full Bench.  Further, the Full Bench did not, before deciding the matter, notify 
the parties of its intention to rely on waiver and afford the parties the opportunity to be heard.  That failure constitutes a breach 
by the Full Bench of the principles of natural justice which are reflected in s 26(3) of the Act which provides: 

"Where the Commission, in deciding any matter before it proposes or intends to take into account any matter or 
information that was not raised before it on the hearing of the matter, the Commission shall, before deciding the matter, 
notify the parties concerned and afford them the opportunity of being heard in relation to that matter or information." 

45  Thus, the Full Bench erred in failing to give the appellant the opportunity to be heard on waiver.  Further, for the reasons 
already given, the Full Bench also erred in concluding that the time limit in s 29(2) was capable of being waived.  Accordingly, I 
would uphold the first ground of appeal. 

Disposition of the Appeal 
46  The respondent contends that even if a ground of appeal is made out, this Court should confirm the decision of the Full 

Bench because no injustice has been suffered by the appellant.  Section 90(3a) materially provides: 
"If any ground of the appeal is made out but the Court is satisfied that no injustice has been suffered by the appellant … 
the Court shall confirm the decision the subject of appeal unless it considers that there is good reason not to do so." 

47  There is merit in the respondent's contention that no injustice has been suffered by the appellant.  Even if the referral was 
out of time (by two days at most), it is open to the Commission to accept a fresh referral by the appellant under s 29(3).  It is 
difficult to see on what grounds the Commission would decline to accept a fresh referral to the Commission.  The appellant was 
unable to identify any grounds which would prevent the Commission making a finding that it would be unfair not to accept the 
referral.  If the Commission were to accept the reference, it is to be expected that, subject to giving the parties the opportunity to 
be heard, the Commission could by appropriate orders rely on the process, evidence and reasons in the proceedings under 
appeal. 

48  However, there is a good reason not to confirm the decision of the Full Bench.  In the absence of a finding that the referral 
was made within time, the question of jurisdiction remains alive.  Unless confirmation by this Court of the Full Bench decision 
under s 90(3a) cures any jurisdictional deficiency, the jurisdictional question could arise in a collateral way in future steps in, or 
connected with, the proceedings.  I doubt the legislature intended this Court to have the power to confirm a decision made in 
proceedings which were beyond the jurisdiction of the Commission.  However, as the matter was not the subject of submissions, 
it is inappropriate to determine the question.  In any event, absence of proven jurisdiction in the circumstances of this case is a 
good reason not to confirm the Full Bench's decision. 

49  Accordingly, I would uphold the appeal, set aside the orders made by the Full Bench and remit the matter to the Full 
Bench for further hearing and determination in accordance with these reasons. 

50 EM HEENAN J:  The jurisdiction of the Industrial Commission to deal with a claim by a former employee for relief under the 
Act on the grounds of alleged harsh, oppressive or unfair dismissal is found in its general jurisdiction conferred by s 23(1) of the 
Industrial Relations Act 1979 which states that the Commission: 

"has cognizance of and authority to enquire into and deal with any industrial matter". 
An "industrial matter" is defined by s 7 of the Act and this definition includes, by subpar (c): 

"any matter affecting or relating or pertaining to ... the dismissal of ... any person or class of persons [in any industry]". 
51  By s 23(3)(h) that jurisdiction is expressly recognised but it is directed that in the exercise of that jurisdiction in relation to 

a claim of harsh, oppressive or unfair dismissal the Commission shall not make any order except an order authorised by s 23A, 
or in the case of an application under s 44, except an order authorised by that latter section or by s 23A.  This jurisdiction is 
assumed and the particular powers made available in the exercise of that jurisdiction are set out in s 23A of the Act. 

52  It follows, therefore, that a claim for relief in respect of an industrial matter concerning a claim of harsh, oppressive or 
unfair dismissal may come before the Commission as a result of a Commissioner summoning a person to attend a compulsory 
conference (s 44); or by referral of such a matter to the Commissioner by an employer with a sufficient interest, s 29(1)(a)(i), or 
by an organisation referred to in s 29(1)(a)(ii), or by the Minister under s 29(1), or, by the individual employee who alleges that 
he or she has been harshly, oppressively or unfairly dismissed from his or her employment (s 29(1)(b)).  In all these instances 
the Commission has jurisdiction by virtue of the fact that the claim relates to an industrial matter under s 23(1).  The extent of 
the relief which may be granted in respect of such an industrial matter is less extensive than the relief that may be granted in the 
exercise of other aspects of the Commission's jurisdiction - s 23(3), because it is confined in the manner prescribed by s 23(3)(h) 
for those applications made under s 44 but, in other cases dealing with harsh, oppressive or unfair dismissal the Commission 
may not make any order except one authorised by s 23A. 

53  It follows, therefore, that the extent of relief which may be granted by the Commission in relation to an "industrial matter" 
concerning a claim for harsh, oppressive or unfair dismissal depends upon whether or not the claim comes before the 
Commission by virtue of a compulsory conference convened under s 44 or by a referral by any of the persons entitled to make a 
referral under s 29(1). 

54  Under s 29(1), particular provisions apply to the case of a referral by one of the four categories of persons or entities 
entitled to make a referral, namely an employee because, in the case of such a referral, time limits are imposed as follows: 

"29(2) Subject to subsection (3) a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day on 
which the employee's employment is terminated; 

  (3) the Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the 
Commission considers that it would be unfair not to do so." 

55  It has long been recognised that s 29 does not enlarge or diminish the general jurisdiction of the Commission to deal with 
any industrial matter as conferred by s 23(1) but is an express recognition that a claim for relief by an employee for an alleged 
harsh, oppressive or unfair dismissal is within the general jurisdiction of the Commission - Coles Myer Ltd (t/as Coles 
Supermarkets) v Coppin & Ors (1993) 11 WAR 20 and the IAC in Dellys v Elderslie Finance Corporation Ltd [2002] 
WASCA 161.  
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56 A question which arises in this case is whether or not an application referred by a former employee under s 29 seeking relief for 
alleged harsh, oppressive or unfair dismissal brought later than the 28 day time limit prescribed by s 29(2) of the Act is thereby 
beyond the jurisdiction of the Commission.  Were such an industrial matter to be referred by an employer, by an organisation of 
employers or of employees, or by the Minister, such a time limit would not apply and the industrial matter would plainly be 
within the jurisdiction of the Commission. 

57  Consequently, one way of formulating the question is to ask whether or not the jurisdiction of the Commission to deal 
with an industrial matter involving a claim of harsh, oppressive or unfair dismissal is more circumscribed if the claim is brought 
by the complainant employee than if it is referred to the Commission by any of the other three categories of persons or entities 
eligible to make a referral under s 29(1) or if it comes before the Commission as a result of a compulsory conference convened 
under s 44.  As a matter of principle it would seem to be difficult to discern a reason why there should be a difference in the 
jurisdiction of the Commission depending upon the identity of the person referring the matter or whether the matter comes for 
consideration as a result of the initiative of the Commission itself under s 44. 

58  This incongruity becomes apparent if one takes as the starting point the general jurisdiction of the Commission 
established under s 23(1) of the Act.  If one commences the examination of the extent of jurisdiction by focusing on s 29 the 
perspective of the Commission as a whole is diminished and there can be a tendency to consider that s 29 is itself both the 
source and measure of the jurisdiction which the Commission has in relation to an employee's claim for relief for harsh, 
oppressive or unfair dismissal.  Starting at this latter point leads more readily to a characterisation of the section of s 29 (and in 
particular subs 29(2)) as meaning that the time limit for the institution of a referral becomes an "integer" or element of the right 
created by the section so that right created can never be exercised unless in compliance with that condition - per Isaacs J in R v 
McNeil (1922) 31 CLR 76 at 101 and David Grant & Co Pty Ltd v Westpac Banking Corporation (1995) 184 CLR 265 per 
Gummow J at 277.  However, the point of commencing the analysis of the significance of the time limit prescribed by s 29(2) at 
s 23(1) is to reveal that the jurisdiction of the Industrial Commission to deal with such an industrial matter is established 
elsewhere than in s 29(1) and, further, that the time limit is applicable only in the exercise of this general jurisdiction, when the 
referral is made to the Commission by an employee as opposed to referral by other eligible parties or as a result of an initiative 
by the Commission itself under s 44. 

59  It is in this situation that this Court comes to examine whether or not compliance with the time limit prescribed by s 29(2) 
goes to the jurisdiction of the Commission to deal with an industrial matter involving a claim for harsh, oppressive or unfair 
dismissal brought by an employee, especially in circumstances where Parliament has recently amended s 29 because of an 
interpretation given to the former provision by decisions of the Commission which treated the then s 29(2) as meaning that 
referral within the 28 days was an essential preliminary to the exercise of the Commission's power or authority and one going to 
the jurisdiction of the Commission.  When introducing the amendment to the Parliament the Honourable Minister said in his 
Second Reading Speech: 

"The present 28 day time limit for lodging claims is considered too inflexible and has denied just outcomes in cases of 
genuine need in the past.  Accordingly the Commission will have ability to hear claims lodged out of time if it considers 
it would be unfair not to do so." 

Consequently, this Court is required to consider, for the first time, whether the Act in its amended terms, on its correct 
interpretation, imposes the 28 day time limit as a condition which goes to the jurisdiction of the exercise of the power of the 
Commission. 

60  I am satisfied that this time limit does not go to the jurisdiction of the Commission.  There are several features of the 
legislation which, in my view, indicate that this is the conclusion which should be reached as a matter of interpretation. 

61  First, s 29(1) does not confer jurisdiction on the Commission to grant relief in respect of an industrial matter involving a 
claim for harsh, oppressive or unfair dismissal.  It does no more than identify the parties who may refer such an industrial matter 
to the Commission and, in respect of one of the four categories of parties, establishes a time limit for the making of such a 
referral subject to extension at the discretion of the Commission - compare the analysis of s 459P of the Corporations Law by 
Dawson J in Emanuele v Australian Securities Commission (1997) 188 CLR 114 at 125. 

62  Second, the express power of the Commission to accept a referral by an employee out of time, unless the Commission 
considers that it would be unfair not to do so, granted by s 29(3), means that the Commission has power to deal with such a late 
application at its discretion with reference to the criterion of unfairness, so that if the appellant's argument were correct, the 
jurisdiction of the Commission could expand or contract according to the discretionary exercise of this power - a situation 
which, in my view is inconsistent with prescribed and objective jurisdictional limits specified elsewhere by the Act.  Third, the 
incongruity between a provision relating to time which applies only to one of the four categories of persons or bodies who may 
refer an industrial matter involving an allegation of harsh, oppressive or unfair dismissal to the Commission, when the 
Commission undoubtedly has jurisdiction to deal with such an industrial matter brought before it by any of the other permissible 
procedures, strongly suggests that the Commission has jurisdiction over such an industrial matter however and whenever it 
comes before it but that there is a time limit which must be observed, as a matter of procedure, when such a matter is referred by 
the aggrieved employee, subject to the discretionary power to accept such a referral out of time. 

63  It is, of course, undoubted that the existence of a so-called jurisdictional fact is essential for the ability of a court or 
tribunal of limited jurisdiction to exercise its powers but, for very good reason, there is a disposition by courts not to treat 
matters or facts as being jurisdictional unless the intention of Parliament to ascribe that characteristic to them is clearly 
expressed - see Parisienne Basket Shoes Pty Ltd v Whyte (1938) 59 CLR 369 per Dixon J at 391 which dealt expressly with the 
significance of a statutory time limit for the institution of proceedings. 

64  Furthermore, the ability of the Commission to decline to accept late referrals under s 29(3) in the exercise of its discretion 
means that Parliament has granted to the Commission the ability and the responsibility, acting in the public interest, to ensure 
that justice is done in any particular case by accepting a late application in its discretion unless it would be unfair not to do so, 
while still controlling its own procedures and preventing a flood of late claims through judicious, but discriminating, 
enforcement of the time limit.  The ability of the Commission to control its own affairs in this manner so as to avoid injustice 
and inconvenience is also strongly indicative of a procedural or non-jurisdictional, characterisation of the time limit and that is 
the presumption which, in ordinary circumstances, will generally apply:  Yong Jung Qin v Minister for Immigration and 
Multicultural Affairs (1997) 75 FCR 155 (FCA) and CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 141 ALR 618 
per Brennan CJ, Dawson, Toohey and Gummow JJ at 635. 

65  As I consider that the Commission had the jurisdiction to hear and determine this referral by the respondent, 
notwithstanding that it may have been a late referral I consider that the appellant's ground of appeal (2(a)) challenging the 
jurisdiction of the Commission under s 90(1)(a) of the Act must be dismissed. 
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66 There was no express finding by the learned Commissioner who originally dealt with this application that the referral was late.  
Gregor C dealt with the matter by dismissing the application on the ground that the appellant had resigned from her employment 
so that there had never been a dismissal.  Had this not occurred it would have been necessary for the learned Commissioner to 
deal with the question of when the alleged dismissal took place and, as McLure J has pointed out, Gregor C appears to have 
been disposed to treat the termination of employment as occurring as a resignation by the despatch, or perhaps the receipt, of the 
appellant's letter of 5 November 2002.  However, there was other evidence indicating that the termination of employment was 
treated by both parties as taking effect upon 7 November 2002.  If the latter date was the date of termination then the referral to 
the Commission was within the 28 day time limit prescribed by s 29(2) and no question of the exercise of the discretion to 
accept a late referral by the Commission under s 29(3) arose. 

67  It is not entirely clear from the reasons for decision of the Full Bench when the harsh, oppressive or unfair dismissal 
which it found to have occurred actually took place.  In his reasons for decision, the learned President his Honour Judge 
Sharkey, concluded that the despatch or receipt of the letter of 5 November 2002 did not constitute a resignation but rather was a 
statement by the respondent that she would not accept an offer of alternative employment which the appellant, in breach of 
contract, was requiring her to accept.  This led to a termination of the respondent's right to work for the appellant, which she 
accepted, thus effecting, in the determination of the Full Bench, a harsh, oppressive or unfair dismissal.  All the documentary 
evidence was to the effect that the termination of employment took effect on 7 November 2002 but there was no express finding 
by the Full Bench to that effect. 

68  Despite the absence of any finding in the Commission as to the date upon which the respondent's employment was 
terminated, the appellant's list of the respondent's financial entitlements expressly shows the date of termination as 7 November 
2002.  There being no other evidence before the Commission about the date of termination, I consider that there is a very strong 
implication that the Full Bench treated the termination as having taken effect on that date.  As already stated, in that case, the 
referral under s 29(1) was within the 28 day time limit. 

69  However, the learned President went on to address the appellant's submission that there was a late referral under s 29(1) at 
[123] of his Honour's reasons and observed that the appellant had waived any right to oppose the matter being heard out of time.  
Objection is taken on this appeal that there was no such waiver and that, in any event, there has been a denial of natural justice 
because none of the parties, and in particular, the appellant was heard in the Full Bench on the issue of waiver, as should have 
occurred for the appellant to have received natural justice and for the Full Bench to have complied with the obligations cast 
upon it by s 26(3) of the Act. 

70  There is no doubt that if the issue of waiver was material to the determination of the Full Bench notice of that issue should 
have been given to parties and each of them allowed an opportunity of being heard in relation to that particular issue.  This was 
not done and there was, therefore, a breach of the requirements of natural justice which could lead to this ground of appeal being 
upheld.  However, having regard to the implicit finding by the Full Bench that the termination of employment occurred on 
7 November 2002 and to my conclusion that non-compliance with the 28 day time limit prescribed by s 29(2) does not go to the 
jurisdiction of the Commission it becomes necessary to consider whether or not this Court should confirm the decision of the 
Full Bench which is the subject of this appeal if it is satisfied that no injustice has been suffered by the appellant - s 90(3a). 

71  It is not for this Court to make any findings of fact.  Consequently, if there is any doubt that the termination of the 
respondent's employment by the appellant took place on 7 November 2002 it will be necessary for the Commission, and not this 
Court, to make a finding as to when that termination did occur or when it probably occurred.  If the finding is that the 
termination occurred on or after 7 February 2002 then no question about a late referral by the respondent of this industrial matter 
to the Commission under s 29(1)(b) will arise, nor will there be any need for the Commission to consider whether or not it 
should accept a referral out of time pursuant to its powers under s 29(3).  On the other hand, if the Commission were to find that 
the termination of employment occurred or probably occurred before 7 November 2002 and so the referral to the Commission 
by the respondent was late, it will be necessary for the Commission to consider whether or not it should accept the late referral 
in the exercise of its powers under s 29(3).  Because, in my view, compliance with that time limit does not go to jurisdiction 
there is no reason why such an application to accept a referral out of time could not be dealt with if it were to be made by the 
respondent in the present proceedings and, if allowed, have retrospective effect - Emanuele v Australian Securities 
Commission (supra).  Furthermore, this would seem to be the preferable course consistently with the imperative directed by 
s 26(1)(a). 

72  Whichever way one looks at the position, however, if the original referral by the respondent was late there must be some 
possibility that, in the exercise of its discretion, the Commission might refuse to accept it.  A decision to accept or reject a late 
application could only be made by the Commission.  While the indications are very strong that, in the present case, the 
circumstances favour the acceptance of a late referral (if there was one) I do not consider that this Court can be satisfied that no 
injustice has been suffered by the appellant, within the meaning of s 90(3a) without, in effect, determining a question of whether 
or not the putative late referral should be accepted. 

73  In these circumstances, I consider that because there has been no clear finding by the Full Bench as to when this 
termination of employment occurred it is necessary to allow the appeal, to set aside the decision of the Full Bench but then to 
remit the matter to the Full Bench under s 90(3) in order for the Full Bench to determine when the termination of employment 
took effect and, if necessary, either itself, or by remission of the case to the Commission under s 49(5)(c) to determine whether 
any late referral by the respondent under s 29(1), if that in fact occurred, should nevertheless be accepted pursuant to the powers 
of the Commission under s 29(3). 
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APPEAL AGAINST THE DECISION OF THE FULL BENCH IN FBA 25 OF 2004 
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Result Appeal allowed.  
Representation 
Appellant Mr A J Power, of Counsel 
Respondent Ms C P Crawford, of Counsel 
 
 

Order 
HAVING HEARD Mr A J Power (of Counsel) for the Appellant and Ms C P Crawford (of Counsel) on behalf of the Respondent, 
THE COURT HEREBY ORDERS THAT : 
 The Appeal is allowed.  
 The orders made by the Full Bench of the WAIRC are set aside. 
 Matter remitted to the Full Bench of the WAIRC for further hearing and 

 determination in accordance with Reasons for Judgement [2004] WASCA 270. 
 (Sgd.)  J. SPURLING, 
[L.S.] CLERK OF COURT. 
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Commission— 

2004 WAIRC 13351 
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CORAM FULL BENCH 
  HIS HONOUR THE PRESIDENT P J SHARKEY 
  SENIOR COMMISSIONER A R BEECH 
  COMMISSIONER S J KENNER 
DELIVERED FRIDAY, 19 NOVEMBER 2004 
FILE NO/S FBA 34 OF 2003 
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Decision  Appeal dismissed 
Appearances 
Appellant   No appearances 
Respondent   No appearances 
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Order 
This matter having come on for hearing before the Full Bench on the 19th day of November 2004; 
AND WHEREAS there was no appearance by or on behalf of either party; 
AND WHEREAS the Full Bench was satisfied and found that, pursuant to s.27(1)(d) of the Industrial Relations Act 1979 (as 
amended), both parties had been duly served with notice of the proceedings and that the Full Bench could and should proceed to 
determine the matter in the absence of the parties; 
AND WHEREAS since no step had been taken in the proceedings by or on behalf of the parties since the 24th day of October 2003 to 
prosecute the appeal; 
AND WHEREAS no explanation was advanced why that was so, and there was no evidence that any further step would be taken, the 
Full Bench found that the appeal herein should be dismissed for want of prosecution;  
AND the Full Bench having determined that the appeal should be dismissed for want of prosecution it is this day, the 19th day of 
November 2004, ordered that appeal No. FBA 34 of 2003 be and is hereby dismissed. 

 By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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RESPONDENT 
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  COMMISSIONER J F GREGOR 
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Decision Appeal discontinued by consent. 
Appearances 
Appellant Mr K Trainer, as agent 
Respondent Mr P Arns (of Counsel), by leave 
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Order 
This matter having come on for hearing before the Full Bench on the 10th day of November 2004, and having heard Mr P Arns (of 
Counsel), by leave, on behalf of Bandaberry Pty Ltd, the above-named appellant/respondent, and Mr K Trainer, as agent, on behalf of 
Mr Barry Kerton, the above-named respondent/appellant, and both parties having made application to discontinue their respective 
appeals herein, by consent, and the parties having waived the rights conferred on them by s35 of the Industrial Relations Act 1979 (as 
amended), it is this day, the 10th day of November 2004, ordered and declared:- 

(1) THAT the said appeals be heard together. 
(2) THAT there be leave granted and leave is hereby granted for appeal No FBA 25 of 2004 to be discontinued. 
(3) THAT there be leave granted and leave is hereby granted for appeal No FBA 26 of 2004 to be discontinued. 
(4) THAT the Full Bench refrain from hearing the said appeals further. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES BHP BILLITON IRON ORE PTY LTD 
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 THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

RESPONDENT 
CORAM FULL BENCH 
  HIS HONOUR THE PRESIDENT P J SHARKEY 
  CHIEF COMMISSIONER W S COLEMAN 
  SENIOR COMMISSIONER A R BEECH 
DELIVERED MONDAY, 15 NOVEMBER 2004 
FILE NO. FBA 8 OF 2004 
CITATION NO. 2004 WAIRC 13308 
 
 
Catchwords  Industrial Law (WA) – Appeal against decision of a single Commissioner – Matter not settled at 

conference and referred for hearing and determination – Unfair dismissal – Breach of rules – 
Failure to comply with lawful and reasonable directions of employer – Inconsistency of treatment 
of employees in disciplinary matters – Unfairness of dismissal - Appeal dismissed - Mines Safety 
and Inspection Regulations 1995 - Mines Safety and Inspection Act 1994 – Industrial Relations 
Act 1979 (as amended), s44 

Decision  Appeal dismissed 
Appearances 
Appellant   Mr A Power (of Counsel), by leave, and Mr R Curry (of Counsel), by  leave 
Respondent   Mr D H Schapper (of Counsel), by leave 

 
 

Reasons for Decision 
THE PRESIDENT AND CHIEF COMMISSIONER W S COLEMAN: 

INTRODUCTION 
1 This is an appeal against the decision made by the Commissioner at first instance on 3 February 2004 in application No CR 41 

of 2003, on the following grounds (see pages 2-3 of the appeal book (hereinafter referred to as “AB”)):- 
“The learned Commissioner’s finding that the applicant’s member, John Cupak, was unfairly dismissed in the 
circumstances Mr Cupak suffered on the night that he committed his breaches of the regulations, in that it was not a 
fair go all round, given the whole of the way that the appellant (the Company) approaches driver discipline in its 
railway system, was in error and manifestly wrong, alternatively not reasonably open because: 
1. The nature of Mr Cupak’s breaches of the Company’s Railroad Rules in the circumstances of the incident 

justified the Company’s decision to dismiss Mr Cupak.  Accordingly, Mr Cupak was afforded a fair go all 
round, notwithstanding the findings of a breach of natural justice and a denial of procedural fairness (which 
are also appealed below). 
In particular, Mr Cupak: 
(a) overrode the ATP system without the required authorisation and properly advising the Train 

Controller of his actions; and 
(b) passed the coloured light signal which was at stop and visible at some considerable distance, without: 

(i) advising or properly advising the Train Controller of his actions or his movements or his 
intended actions or movements before it was too late; 

(ii) knowing that it was safe to pass the signal; 
(iii) attempting to comply with the signal; or 
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(iv) obtaining the required authorisation to pass the signal at stop. 
Accordingly and in the alternative, the Commissioner erred in finding, in relation to the circumstances Mr 
Cupak suffered on the night, that the decisions made by Mr Cupak were made in good faith and in what he 
thought were the best interests of his personal safety and the safety of the Company’s property. 

2 Further and in the alternative, there was no breach of natural justice and no denial of procedural fairness in 
that the same standards (in respect of discipline for breach of the Company’s Railroad Rules) were applied by 
the Company in relation to the incident involving Mr Cupak when compared to the incidents involving 
Dominic Yap, Dennis Robinson and Greg Brandis. 
In particular: 
(a) there were qualitative differences between the nature and circumstances of the breaches relating to the 

Automatic Train Protection system (ATP system) committed by Mr Cupak in territory governed by 
the Centralised Traffic Control system on the one hand and by Mr Yap and Mr Brandis in territory 
governed by the Train Order system on the other hand, which justify the differing disciplinary 
outcomes; and 

(b) there were qualitative differences between the nature and circumstances of the breaches relating to 
passing a coloured light signal at stop committed by Mr Cupak and by Mr Robinson, which justify the 
differing disciplinary outcomes; and 

(c) further and in the alternative, Mr Cupak committed breaches relating to both the ATP system and 
passing a coloured light signal at stop, whereas Mr Yap, Mr Brandis and Mr Robinson committed 
breaches in relation to either the ATP system or passing a coloured light signal at stop, but not both. 

Relief sought: 
The appellant seeks: 
1 an order quashing the order appealed from, and in lieu thereof, an order that the application be dismissed; and 
2 incidental and ancillary orders in relation to the amounts paid by the Company pursuant to the order appealed 

from.” 
DECISION APPEALED AGAINST 

2 The appeal seems to be against the whole of the decision.  The decision appealed against reads, formal parts omitted, as follows 
(see pages 27-28 (AB)):- 

“1. THAT within 14 days of the date of this order, the Respondent shall reinstate the Applicant’s member, John 
Cupak, to his previous position as a Level 5 locomotive driver as defined by the Iron Ore Production and 
Processing (BHP Billiton Iron Ore Pty Ltd) Award No. A2 of 2002 (the Award). 

 2. THAT John Cupak’s service with the Respondent shall be deemed not to have been broken by reason of the 
termination of his employment. 

 3. THAT within 14 days after John Cupak supplies the Respondent with satisfactory evidence of all 
remuneration (gross and net, including, but not limited to superannuation contributions) earned from the date 
of his dismissal to the date of his reinstatement (total actual remuneration), the Respondent shall pay to John 
Cupak an amount being the difference between: 
(a) the total actual remuneration plus the amount of $11,730.40 received by John Cupak as payment in 

lieu of notice on termination of his employment; and 
(b) the amount John Cupak would have earned from the date of his dismissal to the date of his 

reinstatement calculated upon: 
(i) the annual aggregate wage for a Level 5 locomotive driver, adjusted to take into account 

variation of the Award; and  
(ii) applicable superannuation contributions. 

 4. THAT upon the termination of his employment with the Respondent, John Cupak was paid amounts in lieu of 
a termination airfare and his accrued but untaken annual and long service leave.  If John Cupak wishes to 
reinstate those entitlements he can do so by repaying the value of them to the Respondent. 

 5. THAT prior to return to locomotive driving duties, John Cupak to: 
(a) undergo a medical examination and obtain a medical clearance; 
(b) complete re-induction to the Respondent’s Nelson Point site and railway operations; and 
(c) successfully complete re-training and assessment in relation to Level 5 locomotive driving duties and 

the Pilbara District Railroad Operating Rules and Safe Work Procedures 2004. 
 6. THAT there be liberty to both parties to apply.” 

BACKGROUND 
3 On 28 April 2003, the Commissioner conducted a conference pursuant to s44 of the  Industrial Relations Act 1979 (as amended) 

(hereinafter referred to as “the Act”) because of a dispute between The Construction, Forestry, Mining and Energy Union of 
Workers (hereinafter referred to as “the CFMEU”) and BHP Billiton Iron Ore Pty Ltd (hereinafter referred to as “BHP”) because 
of the dismissal by BHP of Mr John Cupak, a locomotive driver employed by BHP, and a member of the CFMEU, for alleged 
failure to comply with a number of railway rules, regulations and procedures. 

4 The matter was unable to be settled in conference and the Commissioner prepared a memorandum of matters for hearing and 
determination under s44 of the Act which, formal parts omitted, reads as follows (see page 9 (AB)):- 

“1. The respondent alleges that on 9 January 2003, the applicant’s member, Mr J. Cupak, failed to comply with a 
number of railroad rules, regulations and procedures, which failures arose out of a series of Mr Cupak’s 
actions, including: 
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(a) the driving of his train through a “red” signal on the railway line without the mandatory written 
authority which is required in CTC territory; and 

(b) the manual over-riding of the train’s Automatic Train Protection system by Mr Cupak without the 
requisite authority. 

 2. Subsequent to the allegation, the applicant alleges that the respondent unfairly terminated the employment of 
Mr J Cupak, on 14 February 2003, without regard to or proper regard to all of the circumstances of the 
incident and of Mr Cupak’s person (sic) circumstances raised by him during the investigation process and 
history of his employment with the Company. 

 3. The applicant seeks an order that Mr J Cupak be reinstated without loss. 
 4. The respondent opposes the relief sought.” 

5 The application at first instance was listed and heard concurrently with application No CR 99 of 2003, which related to the 
dismissal by BHP of Mr Glenn Hellmrich.  The hearing at first instance of Mr Cupak’s application was interposed with the 
hearing of Mr Hellmrich’s application, but they were, for the most part, heard, and were certainly determined separately. 

6 The decision in relation to a similar application on behalf of Mr Hellmrich, who was also a member of the CFMEU, was the 
subject of appeal in FBA 7 of 2004, which the Full Bench heard separately. 

7 The Commissioner at first instance set out the evidence as one narrative relating to both matters. 
BHP Rail Operations 
8 In this case, and at all material times, for many years, BHP has mined iron ore at Mt Whaleback near the town of Mt Newman, 

and also at Jimblebar and Yandi.  These mines are all serviced by a track which begins in Port Hedland and ends at Newman, 
427 kilometres from its point of origin.  The track distances mentioned begin at Port Hedland for the Newman track and at 
Finucane Island for the Yarrie track. 

9 BHP also mines ore at Yarrie and Nimingarra, and these mines are serviced by the Yarrie line.  There are a number of junctions, 
of course, in the system.  The closest to Newman is Jimblebar Junction the south end of which is located at the 401 kilometre 
mark.  Yandi Junction is located at the 275 to 286 kilometre mark.  Goldsworthy Junction between the Newman and the Yarrie 
line is at the 13-14 kilometre mark on the Newman line.  The line from Newman then goes to the Hedland yard from which the 
ships are loaded.  The Yarrie line ends at the Yarrie loading balloon, 203 kilometres from Finucane Island.  On the track journey 
it passes through Rubin Junction where the Nimingarra track spur joins the main Yarrie line.  The Yarrie line crosses the 
Newman Line at the Goldsworthy Junction and then proceeds to the Boodarie rail depot then to Finucane Island. 

10 The trains are loaded in the Newman Yard and then depart on a downgrade from Newman.  They then proceed from Newman at 
421 kilometres past Orebody 25 at 409 kilometres to Jimblebar Junction at 401 kilometres.  The Jimblebar Junction also enables 
access from the spur to the Jimblebar Mine.  The Junction consists of two parallel roads, the entry road from Port Hedland 
through the JBN3 Signal at 393 kilometres to 1A Road.  There is a switch (51 switch) to 2A Road.  There are stop boards on 
1A Road at 397.267 kilometres and on 2A Road at 397.43 kilometres.  There is 3700 metres of track in both 1A and 2A Roads.  
The roads are protected by stop boards which are red and which indicate in writing that no train can pass them without authority.  
They are easily legible on the evidence.  2A Road becomes 2B Road from a stop board located close to Switch 53 and 1A Road 
becomes 1B Road on the other side of the notice board near Switch 54B.  2B Road is 3495 metres long and the adjoining road is 
3400 kilometres.  The spur from Jimblebar connects via Switch 56 and a train entering from Jimblebar Mine can be diverted 
through that switch to 2B Road.  A train from Newman can enter 2B Road through Switch 57. 

11 The climb into Shaw siding sometimes requires locomotives to be attached to the back of trains to help them up the hill, and 
these are known as “bankers”.  If a train at anytime needs to stop on a grade for any reason the locomotive driver is required to 
contact CTC who will advise the driver from a schedule in the General Appendix maintained in Control, how many handbrakes 
on individual ore cars he needs to apply. 

12 Handbrake application is necessary to secure trains against roll away.  If handbrake application is required, the driver has to 
walk the length of the train and physically apply them on each car.  The trains can be up to 300 cars long and this could mean a 
six kilometre return walk.  Often the driver is given assistance with this task by people sent out to do so. 

13 The train then descends through various phases through the Chichester Range to Redmont, and others, across the Goldsworthy 
Junction and down into Port Hedland.  The Yarrie line commences at Finucane Island and then proceeds to the Goldsworthy 
Junction. 

14 At the time of both of these incidents, the “BHP Iron Ore – Pilbara District Railroad Rules and Regulations” (3rd Edition) (“the 
Rules”) (see volume 2, tab 22, of the respondent’s book of documents (hereinafter called “RBD”)) were in force.  They have 
since been replaced.  The General Appendix to BHP Iron Ore - Pilbara District Railroad Rules and Regulations provides 
information relating to the definitions and functions of equipment. 

15 We should observe that the Rules, including the General Appendix to the Rules, exist by virtue of the Mines Safety and 
Inspection Regulations 1995, which themselves are made under the Mines Safety and Inspection Act 1994.  The Rules prescribe 
standard methods of safe working on the Pilbara railways of BHP (see generally the discussion of these matters by the Full 
Bench in CFMEU v BHP Billiton Iron Ore Pty Ltd (2004) 84 WAIG 1033 (FB) at paragraph 18).  The drivers are required to 
comply with and be conversant with the Rules.  The train controllers in Port Hedland who are responsible for and direct the 
movement of all rail traffic on the railway lines are required to be conversant with and comply with the Rules. 

The Automatic Train Protection System 
16 This matter seems to have arisen out of the automatic train protection system.  That is called “the ATP”.  It is defined in rule 1 of 

the Rules as “A system provided for the supervision of train speed and the driver’s reaction to the signalling system”. 
17 As it says in the ATP operator’s handbook (see volume 1, tab 16, page 136 (RBD)):- 

“Automatic Train Protection (ATP) is a continuous fail safe supervisory system that operates in real time. 
It gathers data from track mounted transponders at specific locations.  It also correlates continuous information in the 
form of electronic pulses through the rails.  It utilises driver supplied and imputed train data to help the ATP system 
to calculate the required safety stopping distances at given locations. 
The ATP system is designed to ensure trains work within identified safety parameters. 
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The system enforces predetermined maximum speeds and signal authority. 
This means trains are required to operate below these speeds or have a penalty imposed.  (That is the brakes come 
on). 
The system also protects against signals being accidentally passed at “Stop.” 

18 The system protects against exceeding authority by applying brakes and cutting power.  It protects against a number of things 
such as passing a signal at “Stop” and “Excessive Speed” (see volume 1, tab 16, page 137 (RBD)). 

19 The operator’s handbook also says that it should be left on at all times (see volume 1, tab 16, page 162 (RBD)). 
20 The ATP is a fail safe track side system which works in conjunction with equipment installed in the locomotive which is so 

arranged that its operation will automatically result in the application of the air brakes to stop or control the speed of the train in 
designated situations if the driver does not respond.  For example, the ATP ensures compliance with signals and other matters, 
which are loaded onto an onboard computer.  It does this by applying the train air brake system.  A screen in the locomotive 
cabin provides the driver with information on the train’s current speed and a target speed to be achieved in the time allowed by 
the ATP before there is a penalty brake application ((ie) a brake application which brings a train to a standstill).  This is called a 
count down and the screen displays a message which tracks the count down to zero.  The ATP responds to things and events as 
the train goes along the track ((eg) changes in signals, objects on the track, etc).  The penalties are applied in two sets of 
circumstances.  The first set of circumstances is if there is speed over the prescribed limit.  Where the train is not travelling 
within the speed limits for that part of the line, a count down will begin and if the speed limit is not complied with within the 
count down period a brake application will be automatically made at the full service application rate.  The second set of 
circumstances is that if a signal is being accidentally passed when the signal is at stop, there is an emergency and automatic 
application of the brakes which brings the train to a stop.  The witnesses described the system as a fail safe system for the driver.  
If there is something on the track, too, the ATP operates to impose a penalty bringing the train to a halt (as the ATP Operators 
Handbook says (see volume 1, tab 16, page 136 (RBD)).  It is clearly the case that once the ATP is overridden or for some 
reason ceases to operate then a significant instrument of protection is lost. 

21 If the signal to the ATP computer is lost due to a broken track or lightning strike it will immediately apply an emergency penalty 
and bring the train to a standstill.  In those circumstances the computer decides that an emergency brake application is necessary 
and makes that application at the emergency rate causing the brake pipe pressure to fall to 0 kPa. 

22 Also displayed to the driver in the cabin of the locomotive is an end of train monitoring (EOT) device which advises the brake 
pipe pressure on the last car of the train to the lead locomotive.  When that registers a stable 0 kPa the driver knows that the train 
has not separated. 

23 Once an emergency penalty is applied, a driver has to clear it, that is he allows the train to stop, advises the train controller that it 
has stopped, advises the controller of the reading from the ATP screen, and why the driver believes that the penalty was applied.  
If the train is stopped on a gradient, handbrakes are to be applied in accordance with the table in the General Appendix to the 
Rules which is at hand for the traffic controller. 

24 There was evidence before the Commissioner from Mr Geoffrey Charles Jolly, BHP’s Supervisor – Rail Transport, that if the 
handbrakes are applied in accordance with the table in the General Appendix, a train should not move when the air brakes are 
released to recharge the air brake system. 

25 Of course, a driver can override an ATP by engaging the override switch and that will cause the system to override the safety 
parameter which triggered it.  However, that switch will only work if it is used before the penalty is applied by the ATP. 

26 It was said that the rules concerning override provide that the train driver must first contact the Centralised Traffic Control 
(“CTC”) and ask for permission before he is permitted to override the ATP.  Having received that verbal authority to override 
and repeat the authority back, he can apply the override switch.  If there are unusual circumstances a driver may apply the 
override switch without prior authority, but he must advise the train controller as soon as possible.  The actual direction to 
drivers (see volume 1, tab 2, page 15 (RBD)) dated 7 May 1998 says this:- 

“The driver has the authority to override ATP if he considers his train could react in an unusual manner with the 
potential to cause unsafe train handling characteristics.  If ATP needs to be overridden, utilise temporary override.  
The driver SHALL advise Train Control of this action immediately following the action or, if time permits, before the 
action is taken. 

27 However, generally, doing so without permission from the train controller is a breach of the Rules. 
28 The railway system is controlled using CTC on the line on which Mr Cupak was travelling, which is a system of railroad 

operation, in which the movement of all railroad traffic through a designated section of track is directed by signals and switches 
that are controlled electronically from a central point.  Centralised Traffic Control is defined in rule 1.1.24 of the Rules to be:- 

“A system of Railroad Operation in which the movement of all rail mounted traffic, through a designated section of 
track is directed by signals and switches that are controlled from a central point.” 

29 The track so covered is known as CTC territory.  On the Newman-Hedland rail, CTC is maintained using a system of electronic 
signals and switch controls.  (Rule 5 of the Rules relates to signals and their uses.) 

30 On the Yarrie line, the system of control ((ie) maintaining of separation between trains on the track) is by use of the train order 
system (see rule 12)).  It allows movement of trains bi-directionally by the use of passes on an otherwise single line.  The train 
order is a written authority issued by a train controller authorising the movement of railway vehicles in non CTC territory or in 
CTC territory when there is a system failure.  The train order operates on the foundation of absolute block working which 
provides that only one train will be permitted to be on any one section of the railway line at any one time.  Whilst the system on 
the Goldsworthy line operates on the train order system, and that enables only one train in one section at any one time, the 
secondary system is the ATP node system which is similar to the ATP on the Newman line but is an easier version to understand 
and has nodes instead of signals.  It does not work in conjunction with CTC as it does on the Newman main line.  In the ATP 
system, the transponders are read by the locomotive and they enforce speeds for the locomotive.  Thus, if a train is travelling too 
fast or the train does not have authority to go over the transponder, the ATP system will apply a penalty to a train, that is, it will 
bring the train to a halt.  Thus, overriding the train on the Newman or Goldsworthy lines is a serious offence.  That is because, if 
a driver overrides an ATP penalty on the Goldsworthy line, he is really overriding a secondary train protection system 
constituted by the ATP.  The same rules apply on both the Newman and Goldsworthy lines (see Mr Jolly’s evidence at pages 
143-144 (AB) and also Mr Anthony Holland’s evidence). 
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31 A node is a point on the track which enables the train controller to break the track into different sections to enable two trains to 
follow or track machines to follow trains.  No signal like GNS3 marks a node.  Instead, a node is set to allow a train in and will 
stop the train through the ATP system if necessary.  Thus, in effect, it has the same effect as a signal.  Going through a node, 
according to Mr Jolly, is the equivalent of going through a red light on the Newman line (see pages 154-155 (AB)). 

32 Under the CTC system, the operator of a vehicle on the railway must treat the absence of a fixed signal indication where one is 
normally located as a stop signal.  If a fixed signal is to be varied or supplemented, the train controller must make sure that it is 
varied or supplemented by an order in accordance with regulation 8.3. 

33 On the Newman-Hedland line trains must obey the visual signals as they present, otherwise they must operate in accordance 
with the orders issued by CTC.  Once it is issued a CTC order cannot be amended and will remain in effect until fulfilled or 
cancelled.  Radio is the main means by which train controllers transmit CTC orders, but other forms of communication may be 
used if required.  The crews receiving the CTC orders are required to write them down and repeat the message to traffic 
controller to verify the content. 

34 If a signal cannot be cleared because of equipment failure, the traffic controller is to issue a CTC order authorising the driver to 
pass that or any other signal affected within the limits of the order and proceed. 

35 When a train is stopped on the main line the driver may not dismount from the cabin until the CTC has advised directions for 
making the train safe from moving.  This involves the application of handbrakes. 

36 Trains use an airbrake system which consists of a series of mechanisms and components necessary to formulate a pneumatic 
brake for retarding or stopping the locomotive and individual cars of a train.  The system consists of air compressors, control 
valves, piping brake cylinders and brake rigging. 

ICAM 
37 BHP uses an investigation system and report system known as ICAM.  The aim of this system is to provide a consistent 

framework for the investigation of accidents.  The investigator is required to identify basic causes and contributing factors and to 
draw key learning experiences from those causes and factors.  The investigation is to be conducted by a team and the process is 
required to be described in the report.  There is to be a detailed description of the incident from the persons involved, including a 
description of the incident areas together with the sequence of events. 

38 Before the Commissioner at first instance were a number of transcripts of radio conversations, a document showing train 
configurations and other matters.  In addition, there was tendered to the Commissioner the investigation reports relating to three 
separate incidents. 

FACTS AND FINDINGS 
Mr Cupak and the Incident 
39 There was a great deal of documentary evidence.  There was also evidence from Mr Cupak and Mr Mark Shane Thomas for the 

CFMEU at first instance.  For BHP, there was evidence from Mr Geoffrey Charles Jolly, Mr Phillip Kip McMahon, Mr Anthony 
Holland and Mr John Charles Ireland.  Mr Jolly, when the incident occurred, was BHP’s Supervisor - Rail Transport, but he is 
now Superintendent - Rail Operations.  Mr Ireland was Superintendent - Rail Operations.  Mr McMahon was Signals 
Communication Supervisor at the time when he gave evidence.  Mr Holland is Superintendent – Rules and Accreditation and 
was then Acting Superintendent – Rail Operations. 

40 Mr Cupak is a long term employee on railways in the Northwest, first with Goldsworthy Mining where he commenced in 1976, 
and then without a break after he transferred to BHP.  He is a level 5 driver, which is a senior classification.  He is a man with a 
clean record apart from an incident in 1998, of which nothing was made in these proceedings.  In any event, it was a traffic 
matter, not a locomotive driving matter.  In all he had been employed by BHP for 20 years, and in the last two years on the 
Newman/Port Hedland main line.  He was described in the ICAM investigation report as an enthusiastic, cooperative employee. 

41 On 9 January 2003, he was driving a train consisting of two locomotives and 200 cars; with one locomotive on the front 
followed by 100 cars.  The train was a fully laden iron ore train weighing approximately 28,900 tonnes and was two kilometres 
long.  Later there was added another locomotive followed by another 100 cars.  He left Yandi 2 Mine at 17.45pm.  His train 
needed the support of two banker engines up the hill to Shaw.  Mr Cupak said that, as it travelled up the hill from Hester to 
Shaw, for no reason that he could explain, the ATP system started a count down.  It did so, too, on another three occasions but 
cut out before it reached zero.  The night was dark and stormy with an abnormal amount of electrical activity from lightning and 
Mr Cupak concluded that this malfunctioning by the ATP was caused by a severe electrical storm then in progress.  He formed 
the opinion that the ATP was malfunctioning because of the interference of the electrical storm.  Near the 221 kilometre mark 
there was another ATP count down, and the train was travelling slowly, and even though he attempted to override it the train 
stopped.  He reported this incident to the traffic controller after the event because there was no time to tell him beforehand.  Of 
course, the effect of overriding the ATP is to deprive the train controller of information about the movement of the rail traffic.  
Mr Cupak was also unaware when he made that decision that the signal which he was approaching, GNS3, was at red (see 
page 357 (AB)).  Ten metres from that signal is a switch. 

42 The Commissioner at first instance accepted Mr Cupak’s evidence that he was upset and concerned and that he did not want to 
hold up traffic, particularly because of the bad weather conditions.  Mr Cupak said that in over 30 years in the Pilbara, this was 
one of the worst electrical storms he had experienced.  This was not denied.  After the bankers detached, Mr Cupak’s train left 
Shaw on a green signal, and he therefore expected that there would be another green or at least a yellow signal on entry to 
Garden.  That meant that the switch was set for straight ahead and that his train would not be diverted into the Garden siding 
where Mr Ashton’s train was (see page 19 (AB)).  The ATP was reading a standard speed of 70 kilometres per hour which 
meant that the road ahead was clear and set for movement on the main line.  The grade from Shaw down to the beginning of 
Garden is steep and is about six kilometres long.  During the descent the ATP started a count down which Mr Cupak said that he 
tried to override, but a penalty was applied and the train came to a stop.  When he came to a halt, he reported to Mr Mike Le 
Flohic, the train controller, that he was at the 211 kilometre point and was about one kilometre from the siding at Garden.  He 
reported that the ATP had brought him to a standstill.  Again, when he attempted to override the ATP on both occasions to 
prevent the train coming to a stop, he did not obtain permission from train control but the ATP was giving a very short count 
down and there was no time to contact train control, particularly since the radio was very busy that night with everything that 
was going on with the electrical storm.  Although, as we have said, Mr Cupak reported the first override, he did not get around to 
reporting the second override with all that was happening, he said.  

43 Mr Cupak became more anxious because he knew that a train driven by Mr Ashton was already in Garden waiting for 
Mr Cupak’s train to clear so that Mr Ashton could go on to the mine. 
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44 Mr Le Flohic, the train controller, and Mr Cupak had a conversation by radio, when the train came to a stand on the descent into 
Garden.  Because of the steep grade, Mr Cupak was told that he would need to apply 100% handbrakes and that assistance 
would be sent to help him out with this task.  However, this clearly meant that Mr Cupak had to apply a large number of 
handbrakes.  Mr Cupak dismounted, walked the train and manually applied handbrakes on the rail cars until he met up with his 
helpers, by which time he had applied 100 handbrakes.  He climbed along the track and up onto the ballast for about a kilometre 
in doing so.  He was also required to climb onto the rail cars to apply the handbrakes. 

45 The application of handbrakes at night or at any time, requires the driver to walk beside the ore cars, often on the shoulder of the 
ballast, and the potential to slip down the batter which is steep makes the task difficult.  The applying of 100 brakes took about 
an hour.  During the absence of Mr Cupak from the cab of his locomotive, Mr Le Flohic, although required to do so by the Rules 
for the driver’s safety, did not contact him by radio every 10 minutes to make sure he was all right.  Mr Cupak, as the 
Commissioner found, became more anxious because of this incident. 

46 The traffic controller, Mr Le Flohic, had asked Mr Ashton, the driver of the down traffic train which was waiting on the Garden 
passing track for Mr Cupak’s train to enter Garden on the main line, whether he would be able to assist the application of the 
handbrakes on Mr Cupak’s train.  The idea was that the controller would either send a vehicle from Redmont camp, or redeploy 
a gang which was already working close to the track to pick up Mr Ashton and transport him to where he could assist.  However, 
Mr Ashton rightly advised the controller that the General Appendix requires that a percentage of handbrakes be applied on his 
train even though it was on a level grade.  It was decided that by the time he applied 40% of the brakes on his train he would not 
be able to usefully assist Mr Cupak, so that he did not.  Mr Cupak was upset about this stop.  He said in evidence “There is sort 
of pressure on a driver to get his train moving and so not hold others or production up.” 

47 After he had applied 100 handbrakes, Mr Cupak was taken back to his lead engine.  He was upset about holding up other traffic.  
He cancelled the ATP penalty and then commenced to pump up the brake pressure.  It is noteworthy that when he was not 
overriding it, the ATP brought the train to a stop.  However, soon after he started to recharge the brake pipe the train rolled 
away.  This surprised him because it should not have rolled with all of the hand brakes on.  This is confirmed by the locomotive 
downloads which appear in BHP’s Book of Documents. 

48 Mr Cupak was concerned about the roll away and he told Mr Le Flohic.  It is at this stage that the controller had a conversation 
with Mr Cupak about other trains being able to lift into Garden with handbrakes engaged and whether Mr Cupak’s train could be 
dragged down to Garden with 40% of the brakes still on.  Within two seconds of that conversation Mr Cupak told the train 
controller that the train was nowhere near pumped up and was rolling away ((ie) its brake lines were far from fully charged with 
air).  The train was then moving and continued to move.  It is quite clear that that was what was happening and that that is what 
he described to Mr Le Flohic who acknowledged him with the words “Roger John”.  He received a confirmation of his call.  The 
train then rounded the bend some 1600 metres from the Garden entry signal, and Mr Cupak saw that signal aspect of GNS at 
South Garden was set at red.  Red means stop and he knew this.  He concluded that the signal light was faulty due to the 
electrical storm.  In addition, he remembered that he had a green leaving Shaw and that the controller had said something to him 
when leaving Shaw about getting an order to go into Garden.  Mr Cupak had it in his mind that, if the signal had been set for 
green when he left Shaw, this would mean that the switch behind it was set for the main line track.  It was not in dispute that the 
signal was green when Mr Cupak left Shaw.  He had not been told that there was a red stop signal facing him as he approached 
Garden Siding. 

49 When Mr Cupak saw the signal, the speed of the train was 30 kilometres per hour.  He had an extremely short time to decide 
what to do.  He was confused about whether he could make a brake application because the pump up of the brakes had not 
finished before the train started to move.  The locomotive log shows that the pressure was not up to anything like 600 kPa, nor 
was there any movement in the EOT brake pressure, which showed at zero.  Mr Cupak was concerned that if he made an 
emergency application of the brakes, which requires a minimum pressure of 210 kPa, that the train would not have stopped and 
it would have run away in the worst place on the track for that to happen.  He decided to brake on the flatter section in Garden 
therefore.  He had never had cause to override the ATP before.  In short, he had to make a very quick decision about whether to 
dump the air or proceed through.  He did not think that there was any risk in proceeding through because:- 

(a) Train control said that he would have an order to do so. 
(b) He had the green light on leaving Shaw. 
(c) The ATP read 75 kph on leaving Shaw which indicated to him that the switch was not set against him. 
(d) He could see that the track ahead was clear and that the switch was set for straight ahead.  (The ATP was on override 

when he went through the red stop signal GNS3 at Garden Siding.) 
50 Mr Le Flohic admitted that things were very hectic that night and that the CTC was down for some hours in various areas, 

including Garden and further, that having seven or eight trains to deal with as well as two Hi-Rail vehicles, he could not just 
concentrate on Mr Cupak’s train, whilst it was stationary at 211 blocking the line to other traffic. 

51 When Mr Cupak noticed that the signal was red, he reported that to the train controller who told him that he would give him an 
order to pass the red light, but it was too late and the lead locomotive by that time was past the red signal.  The rest of the train 
continued to roll through into Garden for another 12 minutes before it was brought to a stop by the use of dynamic braking only.  
This technique to stop the train did not involve the use of the air brakes.  He said that the train never went about 45 kilometres 
per hour because the slope is much less in Garden than on the descent into Garden. 

52 Mr Cupak also said that he had not seen this situation before, that is the situation he was involved in on that night.  Mr Cupak 
omitted to tell Mr Le Flohic that the ATP was overridden before he went through the red signal.  He did so, he said, because he 
forgot to.  According to Mr Le Flohic, Mr Cupak did not tell him he was leaving the 211 kilometre mark and he did not know 
where Mr Cupak was until Mr Cupak told him that the signal GNS3 was red.  However, it seems clear to us that, although he did 
not expressly say he was moving or seek permission in formal terms, when he told Mr Le Flohic that the vehicle was on the 
move, Mr Le Flohic should have been aware and, in our opinion, it was open to find that he was aware that the vehicle was 
moving, particularly since it only had one kilometre to cover into the Garden siding.  The words “the train is rolling and I will 
have no difficulty moving” or words to that effect were quite clear and, in any event, both of them knew that Mr Cupak was 
required to go to Garden along the main line. 

53 At that time, Mr Ashton was in the pass road at Garden and Mr Cupak was always on the main track and remained at all times 
on the main track and there was no danger of collision with Mr Ashton’s train.  The switch near the signal GNS3 remained at all 
times set for the main track.  No-one changed it.  Mr Cupak travelled on the main track where he was intended to go.  Indeed, if, 
as was the case here, all signals turned to red when the system went down, then the switches remained set in the positions which  
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they were before the signals became red.  The only ability to change the signal rested with a controller or a person authorised by 
the controller to manually alter the set of the switch on the controller’s orders by opening a control box with a key and changing 
the set of the switch.  This was not done on this occasion.  There is no doubt on all of the evidence that the signal at GNS3 
changed to red because of the storm and telemetric difficulties experienced that night with the severe storms which also caused 
the CTC to malfunction for some hours in various parts of the system.  It is doubtful when the brakes were effected that, even if 
the ATP had been not overridden, that it would have brought the train to a halt in time. Mr Le Flohic, of course, did not tell 
Mr Cupak to stop when he heard that he was going through the red signal because Mr Cupak told him that he was pulling up at 
Garden.  Mr Le Flohic did not warn other trains including Mr Ashton’s either that Mr Cupak had gone through the red signal. 

54 The Commissioner at first instance found that this was a correct description of what had occurred.  He found that Mr Cupak had 
made the decisions in good faith and did what he thought was in the best interests of the safety of BHP property and the safety of 
himself.  On 10 January 2003, Mr Cupak made a written report about the incident (see volume 1, tab 6, page 81 (RBD)) as 
follows, formal parts omitted:- 

“On return Yandi two on locomotive 76 Serial No 1539 I received an ATP Penalty and stopped at 211 KM.  Applyed 
(sic) 100% hand brake and commenced to charge brake pipe intending to roll into Garden siding.  On moving off and 
at 45 KMPH notified train control GNS3 was at red, train control offered to issue CTC order to pass signal.  So 
knowing that signal was at fault I did not dump the air and rolled into the siding against signal.  Fully knowing that 
signal was at fault but not enough time to fill CTC order.” 

55 There was an ICAM investigation of the incident on 15 January 2003 (see the documents in volume 1, tab 6, pages 39-52 
(RBD)).  As a result of the investigation, Mr Cupak was suspended with pay. 

56 There was a breach of the Rules involving the passage of a signal at red and BHP were entitled to treat the matter as a very 
serious incident, so the Commissioner found.  BHP conducted an investigation of the matter, and concluded that Mr Cupak had 
passed signal GNS3 at stop and had not advised train control of his use of the ATP override switch.  Although, the supervisors, 
through the evidence of Mr Jolly, disagreed that it would have been inappropriate to make an emergency brake application, 
because such an application would have stopped the train.   

57 BHP’s conclusion about the breaches was correct, the Commissioner found, and Mr Cupak was guilty of those breaches. 
58 Mr Cupak was dismissed on the basis that he was considered by his employer to be unfit for further employment in all of the 

circumstances, having regard to his failure to comply with the railroad rules and regulations and the General Appendix to them, 
including passing a signal at stop without authority.  There was no inquiry about Mr Le Flohic’s part in the incident. 

Other Incidents 
59 The Commissioner had to consider whether the punishment by dismissal of Mr Cupak was fair, given the circumstances, not 

only of Mr Cupak’s incident, but how BHP applied the Rules in three incidents of driver misconduct.  All of the incidents 
occurred on the Goldsworthy line.  The three incidents were as follows:- 

i) One involved Mr Dominic Yap, a driver who, on 7 March 2002, deliberately overrode the safety mechanism of the 
ATP.  He continued to override past seven nodes during which time he breached five temporary speed restrictions 
and five switch nodes and did not inform the traffic controller that the system was not operating normally.  He only 
stopped his train when the traffic controller, in response to a panel alert, directed him to stop at node three.  It was 
found that his actions compromised his safety and that of other drivers, but he was suspended for three days. 

ii) There was another incident involving an investigation of a train being driven by Mr Gregory Brandis passing a node 
three stop.  Mr Brandis had failed to advise the train controller that his ATP was out of order and was being 
overridden so that he travelled 100 kilometres with no ATP, no fail safe system, and failed to advise the train 
controller.  The driver’s explanation was that he thought the system had become “a little disorientated”.  After 
investigation, he was retrained in the use of the override switch. 

iii) Next, there was an incident when a signal was passed at stop at Goldsworthy Junction.  This occurred in September 
2002.  The driver, Mr Denis Robinson, had a lapse of concentration when a drink can, part of his crib, fell off the 
front bench onto the floor.  He was distracted and by the time he recovered from that he saw signal GJ8 at red and 
was unable to stop the train until he had passed some 100 metres beyond on the signal.  The reviewer in this case was 
Mr Holland, who was the same person who reviewed Mr Cupak’s incident and recommended his dismissal.  In this 
case, Mr Holland also concluded that there were mitigating circumstances in that the driver was placed under undue 
pressure when his transport for work arrived late and he was not advised that his train was late.  He was also open and 
honest.  Further, Mr Holland said there was no damage or injury caused.  Therefore, in the case of this driver, 
Mr Holland opted to take the view that the breach only warranted suspension. 

60 The Commissioner found that Mr Cupak committed a breach of the Rules involving the passing of a signal at stop and 
concluded that Mr Cupak was guilty of the breaches which BHP said occurred and that BHP was entitled to treat it as a very 
serious incident.  What he did and what it was open to the Commissioner to find was that, inter alia, Mr Cupak broke the Rules 
by overriding the ATP and passing the signal at Garden South GNS3, which was at stop, without authority. 

61 The Commissioner at first instance considered these matters and decided that there was a denial of procedural fairness, 
compared to the other incidents where he found that both drivers deliberately ignored the safety systems, under no pressure, and, 
it would appear, wilfully, and they received minor penalties. 

62 He therefore decided that to dismiss Mr Cupak in the circumstances of the night on which the incidents he was involved in 
occurred, was not fair to him, and was not a fair go all round given the whole of the way that BHP approaches driver discipline 
in its railway system. 

ISSUES AND CONCLUSIONS 
63 This was an appeal against a discretionary decision, as that is defined in Norbis v Norbis [1986] 161 CLR 513 and Coal and 

Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194.  Thus, upon appeal, the appellant must establish that the 
exercise of discretion by the Commission at first instance miscarried, applying the principles laid down in House v The King 
[1936] 55 CLR 499 (see also Gromark Packaging v FMWU (1992) 73WAIG 220 (IAC)).  If it is not so established by the 
appellant, then there is no warrant in the Full Bench to interfere with the exercise of discretion at first instance and, in particular, 
no warrant in the Full Bench to substitute the exercise of its own discretion for that of the Commission at first instance.  

64 Insofar as the decision made at first instance depends upon findings made based on the credibility of the witnesses and having 
regard to the Commissioner’s advantage at first instance in having seen the witnesses, then it must be established on appeal that  
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the Commission at first instance misused its advantage in seeing the witnesses (see Fox v Percy (2003) 197 ALR 201 (HC) and 
Devries and Another v Australian National Railways Commission and Another [1992-1993] 177 CLR 472), before the Full 
Bench can find that the Commissioner’s findings are in error. 

Grounds of Appeal 
65 We now turn to the grounds of appeal. 
Ground 1 
66 By appeal ground 1, it is asserted that whether there was any denial of procedural fairness or not in the dismissal, Mr Cupak 

committed, inter alia, two serious breaches of the Rules in overriding the ATP without authority and, in passing the red light 
signal at Garden South which required him to stop, without authority. 

67 It was submitted on behalf of the CFMEU that ground 1 should be struck out because that ground did not raise a ground of 
appeal within the meaning of the principles in House v The King (op cit).  That is, it did not allege that there was an error in the 
exercise of the discretion at first instance of the kind prescribed in House v The King (op cit). 

68 The CFMEU’s complaint was that BHP merely sought to retry the matter on its merits.  BHP’s reply was that the submission 
that the CFMEU was seeking to reuse the merit argument was lacking in merit, made very late, and should be considered in the 
light of BHP’s failure to either seek particulars or apply to strike it out.  It was submitted for BHP that the appeal ground falls 
within the principle in Warren v Coombes and Another [1978-1979] 142 CLR 531. 

69 The crux of the Commissioner’s findings were these:- 
i) That Mr Cupak had passed signal GNS3 when it was red, meaning that he was required to stop. 
ii) That he had not advised the train controller of his use of the override switch to override the ATP. 
iii) That these events raised serious issues in relation to his compliance with the Rules. 
iv) That although the supervisors through Mr Jolly disagreed that it would have been appropriate to make an emergency 

brake application because such an application would have stopped the train, it had to be acknowledged that BHP’s 
conclusions about the breaches which it said occurred were correct, and that Mr Cupak was guilty of those breaches. 
That constituted a finding that Mr Cupak had committed breaches of the Rules, and, indeed, that they were serious. 

v) The Commissioner at first instance had also made findings about the nature of Mr Cupak’s misconduct, which, of 
course, was constituted by failure to comply with the lawful and reasonable directions of his employer contained in 
the Rules. 

vi) The Commissioner found:- 
(i) That the night on which these events occurred was dark and stormy with an abnormal amount of 

electrical storm activity. 
(ii) That Mr Cupak said (and it was not gain said) that in 30 years in the Pilbara, this was one of the worst 

electrical storms which he had experienced. 
(iii) That as he was travelling up the hill from Yandi to Shaw at 7.45pm, for no reason which he could 

identify, the ATP system started a count down, which it did on three occasions but cut out before it 
reached zero. 

(iv) That Mr Cupak decided that this unusual event was caused by a severe electrical storm which was in 
progress. 

(v) That near the 221 kilometre peg there was another ATP count down which imposed a penalty that 
caused the train to stop by activating its brakes. 

(vi) That he reported this occurrence to the traffic controller after the event. 
(vii) That this was the first of a series of events which started to “accumulate pressure” on Mr Cupak.  The 

Commissioner accepted his unchallenged evidence that he was upset and concerned. 
(viii) That after the bankers detached themselves to return to Yandi, Mr Cupak departed Shaw on the steep 

descent to Garden and on a green signal at Shaw. 
(ix) That, as the evidence of Mr Holland and Mr McMahon corroborated, this meant that there would be 

another green signal or a yellow signal at the entry to Garden for Mr Cupak.  (That means that he 
could expect to proceed straight ahead on the main track on which he was travelling and not be 
diverted into the siding where Mr Ashton’s train was at Garden). 

(x) That, at that time, too, the ATP was reading a standard speed of 70 kilometres per hour which meant 
that the road ahead was clear and was set for movement on the main line. 

(xi) That, however, during the descent the ATP started a count down again.  Mr Cupak tried to override it 
again, but a penalty was applied and the train came to a stand.  He reported that he was at the 
211 kilometre point and had not reached the Garden Siding. 

(xii) That his anxiety increased because he knew that Mr Ashton’s train was waiting in the siding for 
Mr Cupak’s train to clear so that Mr Ashton could go on to the mine.  Mr Cupak did not want to hold 
up traffic, particularly because of the bad weather conditions, and because he knew that Mr Ashton’s 
train was in the siding at Garden ready to go down to the mine to pick up a load. 

(xiii) That the ATP continued to give trouble with a series of rapid count downs, but these were so close 
together that Mr Cupak could not contact the CTC because of the short time involved, coupled with 
very busy radio traffic as a result of the storm. 

(xiv) That Mr Cupak reported that the train had come to a stand, to Mr Le Flohic, the train controller. 
(xv) That Mr Le Flohic told him that he would have to walk the train and manually apply 100% 

handbrakes. 
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(xvi) That help was sent to him to do this, but he had still applied 100 sets of handbrakes by the time the 
help arrived. 

(xvii) That he climbed along the track over about a kilometre with the risk of slipping down the steep batter 
in order to apply the handbrakes. 

(xviii) That the task is a difficult and enervating one. 
(xix) That completing this task in the prevailing weather and darkness increased Mr Cupak’s anxiety. 
(xx) That Mr Cupak knew that Mr Ashton’s train was in Garden on a passing track, and he did not at any 

time after conclude that the entry switch to Garden was set for anything other than the main track, that 
is the track on which his train was travelling. 

(xxi) That Mr Cupak knew (as corroborated by Mr McMahon in evidence) that if there is a signal failure 
the switch remains set as it was before the failure.  Thus, that Mr Cupak never contemplated failure. 

(xxii) That after the handbrakes were applied, he returned to his engine upset about holding up traffic, 
cancelled the ATP penalty, and then commenced to pump up the brake pressure, but as the brake pipe 
started to recharge, the train rolled away. 

(xxiii) That Mr Cupak told Mr Le Flohic that this was happening by radio. 
(xxiv) That when the train was some 1600 metres away from the Garden entry signal, Mr Cupak saw that 

that signal was set at red which meant that he was required to stop.  However, he concluded that the 
light was faulty due to the electrical storm.  He also remembered that he had a green leaving Shaw 
and that the controller had said something to him about getting an order to go into Garden.  If the light 
was green when he left Shaw, then he would expect that the switch too was set for the main line track 
with another green signal or a yellow signal.  That is the signal which he expected and inferably why 
he thought that the red signal was showing in error. 

(xxv) That Mr Cupak had an extremely short time to decide what to do when he saw the red signal.  He was 
confused about whether he could make a brake application because the recharge of the brakes had not 
finished before he moved.  He did not have full pressure, but had moved because the train was rolling. 

(xxvi) That he was therefore worried that if he made an emergency application of the brakes then the train 
would not have stopped and would have run away at the worst place on the track for that to happen. 

(xxvii) That by the time he had considered these things he was on the red light. 
(xxviii) That Mr Cupak reported to the train controller, Mr Le Flohic, that there was a red signal light at 

GNS3 and Mr Le Flohic said that he would give him an order, but it was then too late because the 
lead locomotive was past the red signal. 

(xxix) That the rest of the train continued to roll through into Garden for another 12 minutes before it was 
brought to a stop by the use of dynamic air braking only.  The air brakes were not used. 

(xxx) That the Commissioner concluded that the train rolling away was yet another problem in an 
increasingly difficult set of circumstances faced by Mr Cupak, and that he had to make decisions 
which he made then in good faith and in what he thought were in the best interests of his personal 
safety and the safety of BHP property. 

(xxxi) That, however, some of his decision making was wrong. 
70 The Commissioner went on to consider a number of relevant facts and the circumstances, as he was required to do by the 

authority of Miles and Others t/a Undercliffe Nursing Home v FMWU (1985) 65 WAIG 385 (IAC).  He did not determine the 
fairness or unfairness of the dismissal on the sole question of the breaches of the Rules, and he was right to do as he did. 

71 Ground 1 is really a ground which alleges that the Commissioner at first instance erred by not determining that the dismissal was 
fair, having regard to the actual breaches of the Rules themselves, and his conduct, and is therefore a valid ground. 

72 It was submitted that Mr Cupak made the decision himself to override the last ATP without advising or seeking information 
from the train controller at any time, and without his consent.  Mr Le Flohic, the train controller, certainly did not know that the 
ATP was in override. 

73 It was submitted that the train controller was in the best position to make the decision about the use of the override switch and 
that Mr Cupak made the decision to override without telling him.  That, of course, was the case.  Mr Cupak did make the 
decision to override the last ATP penalty without advising or seeking information from the train controller.  There is no doubt 
that the ATP is a fail safe driver backup system which enforces speed restrictions and compliance with signals.  There is no 
doubt that the use of the override disables the only fail safe system which will enforce a safety parameter if the driver fails to 
comply with it.  One reason for requiring that that use of the override switch not occur without notifying the train controller is to 
prevent the train controller being unaware that the other rail traffic and railway are not being protected should the driver not 
comply with the safety parameter. 

74 However, it is to be noted that Mr Cupak did not override the ATP for a lengthy distance or time.  Indeed, he did so for a short 
distance and for a short time only, namely for one kilometre or thereabouts.  In this case, Mr Cupak was not aware that the signal 
GNS3 was red, nor in fact would it have been red except for the malfunction of the signals which had been happening for several 
hours.  The same was happening with the CTC from time to time.  When he received the ATP penalty and overrode the ATP 
switch, that was the case.  If the ATP had been on, it would have acted as a continually updated warning and rapid response 
system and would have acted on the signal being red.  That, of course, is so. 

75 The Commissioner found that Mr Cupak had two minutes to decide what to do.  This would not have occurred clearly had the 
ATP not been overridden.  In other words, had the ATP been on, the train would have been brought to a halt at the red signal, 
provided of course that the ATP had not malfunctioned before that and brought the train to a halt again.  In this case, Mr Cupak 
misinterpreted the reason for the ATP penalty, thinking that it was malfunctioning when it was in fact operating to prevent his 
passing signal GNS3 which was at stop. 

76 It was submitted that his passing the signal at red was particularly serious because the CTC system uses the signalling system to 
authorise movement of rail traffic and therefore ensures train separation.  This, of course, it does.  It was submitted that 
proceeding through a signal at stop compromises the train separation system and there is a high risk of injury and/or damage  
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when the system which ensures trains of the size and weight running on the Newman main line are separated, is compromised.  
In other words, put simply, there is a risk of collision.  Whether it is high or not depends on the circumstances of any one 
incident.   

77 There was an allegation that Mr Cupak did not know that it was safe to pass the signal yet chose to do so. 
78 What he did not know, it was submitted, was why the signal was red, although he knew that the signal was red and red always 

means stop.  That was clearly the case.  He was mistaken when he thought that the signal was malfunctioning, because it was 
malfunctioning and that was the clear evidence of the witnesses, Mr Le Flohic, Mr Ireland and Mr Holland.  Mr Cupak did not 
know what the terms of the CTC order would be and was wrong in thinking that the train controller was going to give him an 
order, it was submitted, to go through the switch without stopping because the train controller knew that the switch was set 
properly.  It was therefore an error for him to conclude that the switch was set for the main track.  He knew, as the 
Commissioner found, that Mr Ashton’s train was present in the siding at Garden and concluded that the signal was faulty due to 
the electrical storm.  That is certainly what he did.  He had in his mind, therefore, it was submitted, that if the signal had been set 
for green when he left Shaw, this would mean that the switch behind it was set for the main line track.  (A number of indications 
about this were referred to in submissions). 

79 On a fair reading of the evidence of Mr Cupak, Mr McMahon and Mr Holland, it is quite clear that when the system fails in the 
way in which it did, the signal lights go to red and the switch remains as it was set before the lights went to red.  It cannot be 
changed except by the controller or someone else authorised by the controller to do so, as we have said.  Further, Mr Cupak’s 
train was going into the main line at Garden.  That was what he and the controller discussed and knew.  There was every reason 
why, therefore, he should assume that the switch was still set for him to proceed down the main line, particularly if he was 
convinced, as he was, that the signal light was wrongly set at red.  What Mr Cupak thought was, of course, entirely correct.  

80 It is, of course, the case that Mr Cupak did not stop at the red signal as he was required to do.  We have already said that, of 
course, the signal was malfunctioning and showed an incorrect colour. 

81 It was submitted, too, that the Commissioner was wrong in finding that Mr Cupak did not use the brakes to bring the train to a 
standstill because he was concerned that he did not have enough brake pressure to use the emergency brake.  He also failed to 
advise or properly advise the train controller before it was too late, so the submission went.  By the time he reported that he was 
on the red light to the train controller and the train controller advised him that he would give him a CTC order, it was too late 
and the lead locomotive was past the GNS3. 

82 As we make clear later in these reasons, Mr Cupak’s train passing through the red signal was brought about by his lack of 
confidence in his brakes and the very brief period during which the events occurred required him to make a hasty judgement.  
Indeed, everything happened so quickly that there was no time to give him a train order, even orally, it would seem.  The 
problem with the brakes, of course, was that they had not been fully recharged.  That caused the movement of the train and it 
rolled down the steep descent. 

83 The Commissioner made a finding about what Mr Cupak meant when he told the train controller that he was starting to move, 
but he did not make a finding in relation to what the train controller understood from Mr Cupak’s radio transmission.  The 
transmission read as follows:- 

“JC… Hedland 76 Mick I’m nowhere near pumped up and she’s starting to roll away already so I’m gonna have no 
trouble moving it. 

 ML… Roger John” 
84 On a fair reading, that is clear advice, albeit informally expressed, that the train was moving and was moving to Garden Siding.  

The words “roll away” do not, on a fair reading, mean loosening up the cars which had become bunched.  They mean that the 
train is rolling away.  Mr Cupak was driving the locomotive.  He saw what occurred and he reported it in plain words to Mr Le 
Flohic.  Mr Le Flohic, in saying that he did not know that the train was moving, either forgot what Mr Cupak said, 
misunderstood what Mr Cupak said, or misrepresented his knowledge of it with the wisdom of hindsight. 

85 The evidence of both Mr Cupak and the train controller was that the first that the train controller knew that Mr Cupak was going 
to go through the red signal was when Mr Cupak told him that he had already passed the signal.  It was submitted that the train 
controller could not have taken any action to prevent the incident because the first opportunity for the train controller to do 
anything was when Mr Cupak had passed or was about to pass a red signal, and that would seem to be so.  However, when he 
was told by Mr Cupak that the light was red, Mr Le Flohic had no difficulty giving him an order to go through the red light.  
Later, in evidence, Mr Le Flohic said that the order he proposed to give was that Mr Cupak should go to the red light, stop there 
and check the switch.  The radio transcript reveals something entirely different.  It reveals clearly that the order was to be to go 
through the red signal at stop.  The exchange which covered the report of Mr Cupak that he had a red light and could not stop, 
that he had to go through it, and Mr Le Flohic’s responses, took from 22.11.55 to 22.12.14, a very short time (see page 705 
(AB)).  It was as follows:- 

“JC 76 Mick I don’t know what’s going on here, I have a red light here at Garden here and I can’t stop I’ve got to 
go through it. 

ML OK I’ll give you an order John are you ready? 
JC I’m past Mick, I’ll have to pull up down at Garden here. 
ML Yeah Roger John.” 

86 That interchange reveals a number of things.  First, the surprise of Mr Cupak that there was a red light at Garden.  Second, his 
report that there was a red light.  Third, that he was unable to stop and had to go through it.  Fourth, that Mr Le Flohic, having 
been told that Mr Cupak had to go through the red signal, proposed to give him an order to do so.  The incident took fleeting 
seconds.  Fifth, that Mr Le Flohic would not have given such an order had he thought that the switch was not set full ahead.  
Sixth, that Mr Cupak, when that was said to him, had already passed in his locomotive the signal and informed Mr Le Flohic 
accordingly.  Seventh, that Mr Le Flohic, as he would have been otherwise required to do, did not tell Mr Cupak to stop because, 
as Mr Le Flohic reported, Mr Cupak said that he would have to pull up at Garden which is of course what he did. 

87 There were submissions made that the surrounding circumstances of the accident compounded the danger created by Mr 
Cupak’s conduct, and it increased his culpability (see the findings of the Commissioner paragraphs 59–70 and paragraph 78). 

88 The Commissioner found, and the findings were not challenged, that the night was dark and stormy with a very severe electrical 
storm, there was an abnormal amount of electrical activity from lightning and it was one of the worst electrical storms Mr Cupak  
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had experienced in over 30 years.  Further, it was not in dispute that Mr Cupak did not want to hold up traffic, particularly 
because of the bad weather.  This, it was submitted, was no excuse for the breach of the Rules committed.  The Commissioner 
found that a series of events had caused Mr Cupak to act as he did, make the decisions which he did and that those events, 
including the fact that he was fatigued, partly because he had had to walk the train putting on 100 handbrakes.  That this 
occurred was not disputed on appeal, but what was submitted was that this was no excuse for his acting in breach of the Rules. 

89 In relation to Mr Cupak’s ability to contact the train controller, the Commissioner found that Mr Cupak remembered that he had 
a green signal leaving Shaw and the train controller had said something to him about getting an order about going into Garden.  
Mr Cupak was unable to contact the train controller because the radio traffic was very busy and as a result of the storm, but Mr 
Cupak knew that he might need a train order. 

90 It was submitted that there was no exception in the Rules to the prohibition against the drivers passing signals at stop and 
overriding the ATP without authority, where the driver is unable to contact the train controller.  It can be no excuse for a driver 
breaching those Rules to establish that the driver could not contact the train controller to obtain authorisation to undertake 
actions which would otherwise be in breach of the Rules.  He also knew that he needed a CTC order to get to Garden. 

91 The Commissioner also found that Mr Cupak could identify that, on four occasions, the ATP started a countdown but cut out 
before it reached zero, as the consist travelled the hill from Hester to Shaw.  Further, he found that the ATP was giving trouble 
with a series of rapid countdowns and that Mr Cupak concluded that this unusual behaviour by the ATP was caused by a severe 
electrical storm which was then happening.  It was submitted that there can be no excuse for the driver breaching the Rules to 
establish that the ATP system was behaving unexpectedly or that he assumed that it was malfunctioning.  In fact, it was 
functioning correctly so as to prevent Mr Cupak from proceeding through GNS3 at red. 

92 Thus, so the submission went, Mr Cupak created the dangerous situation in which he found himself.  Thus, further, to proceed in 
breach of the Rules when the ATP system seemed to be malfunctioning could only make his conduct more inexcusable, 
particularly where the Rules protect against both perceived and unperceived hazards.  It is clear that there was not a situation of 
actual danger because the main line was set for Mr Cupak to proceed along and he went where it was always intended that he 
should go, and where he had in fact been directed to go.  There was no danger of a collision with any train or any other vehicle, 
particularly Mr Ashton’s. 

93 Further, it was submitted that, if Mr Cupak’s conclusion that the ATP was malfunctioning is accepted, then it was not safe to 
then assume that the road ahead was clear and set for movement on the main line on the basis that the ATP was reading a 
standard speed of 70 kilometres per hour. 

94 Thus, Mr Cupak knew what the Rules required and chose not to comply, so the submission went.  He acted without knowing 
what the consequences of his actions might be or without giving them any real or proper consideration.  He was therefore, 
reckless, it was submitted.  Thus, the Commissioner erred, it was submitted, in characterising his decisions as made in good faith 
and in what he thought were the best interests of his personal safety and in the safety of BHP’s property. 

95 It is, of course, necessary, as we have said, to determine the quality of the act or acts of Mr Cupak as well as to examine all of 
the circumstances which are relevant to his dismissal.  It was necessary, too, to consider all of the circumstances to decide 
whether the respondent had established whether the dismissal of Mr Cupak was unfair. 

96 We should add that in a case where there has been a summary dismissal, the eventual conclusion might be that the dismissal was 
fair because the nature of the act of omission of the dismissed employee was so serious that industrial fairness justified the 
dismissal. 

97 That, of course, does not mean that all of the circumstances are not required to be considered in any particular matter.  They do, 
therefore, insofar as this ground required the Commissioner to merely confine himself to the nature and quality of Mr Cupak’s 
act or acts of omission or commission, then it has no merit and is not made out. 

98 However, it is necessary to consider the breaches of the Rules which Mr Cupak and all of the other drivers are required to obey 
and the circumstances surrounding them to determine the quality of Mr Cupak’s alleged act or acts.   

99 The circumstances of the night itself were these.  This was a night, which it was not disputed, was dark and on which there were 
severe electrical storms.  Mr Cupak’s evidence that it was the worst night which he had experienced for storms in thirty years in 
the Pilbara was not denied and was open to be accepted.  The electrical storm had interfered with the CTC systems.  It was open 
to so find and it should have been found that the conditions were extreme and that they were interfering with the electrical 
controls, communications and systems.  Even if the electrical disturbance was not interfering with the electrical controls and 
signals, as Mr Cupak thought they were, then it was not unreasonable, given the storms, and it should have been so found for 
him to think so.  He gave evidence which was not shaken that the ATP was unaccountably going into countdown and 
threatening, therefore, to bring the train to a standstill.  It, of course, eventually did bring the train to a standstill.  To prevent that 
occurring, Mr Cupak first tried to override it but was not successful.  He ascribed this aberration in the performance of the ATP, 
in his mind, to the severe electrical storm and it was correct for him to do so.  Mr McMahon agreed that that might be the cause.  
He did advise the train controller, Mr Le Flohic, that it was occurring, but did not get permission to override the ATP.  It was 
inferable that this aberration commenced and finished so quickly that Mr Cupak, in order to prevent the train coming to a 
standstill, acted on his own judgement.  He therefore did not have time to inform Mr Le Flohic that that was what he was doing, 
namely overriding the ATP. 

100 It was significant that he thought to override it only for this limited purpose and at this time and, almost immediately after, he 
reported to Mr Le Flohic the problem which he was experiencing and the fact that he had attempted to override the ATP.   Mr Le 
Flohic did not demur.  The fact of the matter was that Mr Cupak told Mr Le Flohic and Mr Le Flohic knew that the ATP was 
malfunctioning and there was nothing to suggest that it would cease to.  Indeed, it had by its malfunctioning, already brought the 
train to a stop, delaying its journey for over an hour.  There was no attempt to conceal what he had done and he clearly reported 
to the train controller.  After that, of course, on the steep descent from Shaw into Garden, the ATP began a countdown and 
imposed a penalty bringing the train to a standstill.  It was still dark and stormy.  It was undenied that Mr Cupak was anxious 
about delaying other trains and that that anxiety continued and indeed there were events which caused it to accumulate.  The 
Commissioner so found and it was open to so find. 

101 When the train ground to a halt because of the malfunctioning of the ATP, this was all reported and discussed with Mr Le 
Flohic, who arranged for assistance to be sent out to help Mr Cupak to walk the train and fix the handbrakes on each rail car.  
This he did for 100 cars, on a dark and stormy night when he was already anxious and he had to walk a kilometre on the ballast, 
climbing on and off rail cars as he fixed the brakes. 
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102 Next, whilst there was some discussion by BHP’s witnesses about the matter, Mr Cupak described the train rolling away before 
he could fully recharge the airbrakes.  That is how he described it contemporaneously to Mr Le Flohic by radio.  The 
interpretation of it by BHP witnesses after the event would not and could not be of much assistance to the Commissioner.  
Mr Cupak was present and actually involved when he said what he said to the train controller and it is clear, on a fair reading, 
what he meant.  It was, as we have discussed above, open to find that the vehicles were rolling and it should have been so found.  

103 What then occurred was that the train proceeded down the steep descent into Garden.  The Commissioner found, and it was not 
contended otherwise, that the pressure on Mr Cupak had increased because of the events of that night, including this last event.  
It was not denied, nor was Mr Cupak shaken in his evidence, that when he left Shaw, the signal was green.  He also had it in his 
mind that the controller, Mr Le Flohic, at about that time said something about giving him an order to go into Garden when he 
left Shaw.  All of this meant that the switch, as far as he was concerned, was set for him to continue along the main track and not 
into the siding where Mr Ashton’s train was waiting, as he knew.  If the signal was green when Mr Cupak left Shaw, then the 
signal at Garden should have been green or yellow which meant that the main line switch was set for him to proceed straight 
ahead.  That meant that he would proceed down the main track on which he was travelling and not into the side line where Mr 
Ashton’s train was standing.  That was also in his mind.  That is what he believed was the case. 

104 Earlier, as the Commissioner found, and it was not gainsaid, Mr Cupak was made the more anxious because he knew that Mr 
Ashton was waiting at the Garden siding to come onto the main track to go to the mine.  The Commissioner found, and it was 
open to him to find, that the rolling away of the train was yet another problem in an increasingly difficult set of circumstances 
faced by Mr Cupak.  Again, it was not in dispute that, when he was 1600 metres away from the signal and the switch at the entry 
to Garden, he could see that the signal was at red which he knew required him to stop, and certainly not to proceed past it 
without the train controller’s permission.  He also knew that, if there is a signal failure, the switches remain set as they were 
before the failure.  He concluded and concluded wrongly that the light on the signal, which was red, was faulty due to the storm 
because he remembered that he had a green light when leaving Shaw which meant a green or yellow light at Garden.  Green and 
yellow lights are not stop signals.  He also remembered Mr Le Flohic’s reference about an hour earlier to an order directing him 
to go past the signal at the entrance to Garden. 

105 Mr Cupak also gave evidence that he was confused about whether he could make a brake application ((ie) an air brake 
application) because the brake recharge had not been completed before the train commenced to roll downhill forcing his hand.  
He also was concerned that, because he had limited pressure in the brakes, if he made an emergency application of the brakes, 
then the train would not have stopped and would have run away at the worst place on the track.  Those are the things which he 
considered in the brief time during which he approached the signal at Garden.  Again, it was open to accept that evidence, and 
find accordingly. 

106 It was open to find, since it was not denied nor was Mr Cupak shaken on this evidence, that that was his thought processes and 
led him to make the judgements which he made, and it should have been so found.  It is quite clear that Mr Cupak had a very 
short time in which to decide what to do.  Indeed, in addition, he discussed his problem with Mr Le Flohic quite openly ((ie) his 
approaching the light while it was red), and Mr Le Flohic said that he would give him an order to go through the red light, but it 
was too late because the locomotive had passed the red signal by that time.  It is therefore readily inferable that Mr Cupak, 
having first thought that the signal was wrongly showing red, realised that the signal was malfunctioning and advised Mr Le 
Flohic straight away.  It is clear that the air brakes were not working properly, too, because on the evidence the train continued 
to roll into Garden on the main track for another 12 minutes before it was brought to a stop, not by the air brakes but by dynamic 
braking which are brakes operating off the engine.  It was also clearly the opinion of Mr Cupak that, when he acted, there was no 
danger of any collision because he was proceeding down an unimpeded main track.  That, to some extent was corroborated by 
Mr Le Flohic’s response to him on the radio when he reported this problem that he would give him an order to proceed through 
the red light.  It is open to be found that Mr Le Flohic would not have spoken of giving Mr Cupak an order to proceed through 
the red light if it were not safe to do so. 

107 There was some discussion about whether Mr Cupak braked before he went through the red light, in the course of submissions.  
Of course, he may not have braked before going through the red light, according to the charts recording the brake patterns of the 
lead locomotive.  However, that is quite explainable.  First, there was little time to decide what to do, and second, the air brakes 
themselves were not effective and the train required to be brought to a stop in the end at least by the dynamic brakes.  Further, 
things were happening quickly and Mr Cupak was discussing the matter with Mr Le Flohic and it may not have been entirely 
clear to him when he commenced to brake. 

108 This was a situation where, on a night of darkness and electrical storms, Mr Cupak was faced, on his own credible evidence, 
with a malfunctioning ATP which threatened to stop his train dead, and delay traffic on the line.  He dealt with that in the heat of 
the moment without having an opportunity to do anything else by purporting to override the ATP to prevent the train being 
stopped.  Further, he reported that immediately to the train controller, Mr Le Flohic.  Later, he suffered the actual stoppage of 
the train by the ATP malfunctioning again.  His attempt to override it was something which Mr Le Flohic could properly have 
concurred was likely to happen.  On top of that, Mr Cupak then had to get out of the train and walk it with some risk of injury 
over a kilometre, putting on 100 hand brakes.  All of the time, he was anxious and was conscious that he was delaying Mr 
Ashton’s train and other traffic. 

109 The next problem to add to Mr Cupak’s woes was, as he reported to Mr Le Flohic by radio, the train was rolling away as the 
brakes were not fully charged.  That is, the brakes were not holding it.  He therefore was heading down a steep hill without 
properly operable air brakes.  He informed Mr Le Flohic accordingly that the signal was set at red.  He was also proceeding 
towards, as he later found out, a red signal.  He made a decision which was reasonable in the circumstances not to apply his 
emergency brake due to the difficulties he had had with the brakes earlier, but to stop not on the slope but on the flatter land at 
Garden Siding.  That decision, in the circumstances, was not wrong nor did it cause any actual danger at all. 

110 Next, on his credible evidence, Mr Cupak concluded correctly that the red light on the signal was an incorrect signal brought 
about by the electrical storm activity because he had had the green light at Shaw and assumed that he should have the green or 
yellow light to go down the main track which he was on at Garden.  It was open to infer that such a conclusion, based on his 
recollection of the green light at Shaw, was entirely correct (see Mr Holland’s, Mr McMahon’s and Mr Cupak’s evidence).  It 
was submitted that Mr Cupak did not check with the train controller about the red light, but he saw it when he was 1600 metres 
away and he did, in fact, raise the matter, inferably as soon as he could, but not quickly enough, with Mr Le Flohic.  That is why 
Mr Le Flohic mentioned the question of giving him an order to go through.  At this time, Mr Cupak’s ATP had not been 
functioning properly, his brakes were defective and he was afraid to use his emergency brake.  He made two decisions in breach 
of the Rules under pressure in a situation where his attempting to override failed and he reported what he had done and did it 
again when it was known the problems that he was experiencing, they having been reported by him to Mr Le Flohic. 
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111 Put shortly, the overriding or attempt to override was very brief and was in fact a minor breach in both the first and second 
instances, where Mr Cupak was acting under accumulating pressure from a series of mishaps.  The crucial overriding of the ATP 
which again lasted only a kilometre before the red signal, after the train had been brought to a standstill on the descent into 
Garden, was not reported.  That overriding, of course, might have effected a stop of the train before it proceeded through the red 
signal.  However, the ATP had been malfunctioning and it is not at all certain what it would have done.  It had, of course, 
stopped the train when it was not its function to do so.  The failure to report this overriding of the ATP plainly occurred, on the 
evidence of Mr Cupak which was not shaken, due to a great deal of pressure on him.  Further, although Mr Le Flohic knew of 
this problem, he did not remember the problem in the turmoil of the events of the evening.  If he did not, it is not surprising that 
Mr Cupak, too, forgot to inform him of the third override.   There was no actual danger caused, as was borne out not solely but 
significantly by the proposal of the train controller to give him an order to go through the red light on the main track into 
Garden, when he found himself on it and unable to stop. 

112 This was not a wilful set of breaches of the Rules, though going through the red light was serious.  The overriding twice was 
only for brief periods and directed to preventing the train stopping.  It is very doubtful therefore that he could have reported the 
first one before the event, or the second one before the event.  These were errors of judgement, the first very minor if it was at 
all, the second understandably made when a series of mishaps had caused anxiety and clouded his judgement.  He was trying to 
do his best it was open to so find.  He acted in good faith but erroneously.  He had little time to act.  He did the best he could 
according to the judgement which he made and he explained why he made those judgements and was at all times frank about 
these matters. 

113 We would add this.  The question is not whether Mr Cupak acted in breach of the Rules.  He did.  Perhaps twice and certainly 
once.  The question is what was the nature of the breaches and his culpability.  Even that question does not answer whether 
Mr Cupak was unfairly dismissed or not. 

114 We make the following observations, too.  At no time did Mr Cupak deny what he had done.  At all times, he offered the same 
explanations of fatigue and misjudgement for his actions.  He certainly overrode the ATP for brief periods and went through a 
red signal because he thought it was malfunctioning.  What he did were found to be serious breaches of the Rules.  He failed to 
report the final override and we have dealt with that.  It was open to find, however, that the first attempt to override, which was 
not successful, was not a breach of the Rules because he was doing the best that he could in an emergency and reported what he 
had done as soon as he could.  He offered facts in mitigation of his breaches and the Commissioner accepted them.  On a fair 
reading of the evidence, it was open to the Commissioner to do so.  Indeed, it was not submitted on behalf of BHP that he was 
not fatigued or that he had made misjudgements, merely that he was not allowed to breach rules. 

115 As we have said, he did breach rules and offered explanations for so doing.  That he did offer explanations was not considered, 
as far as we can tell, in relation to the treatment of Messrs Yap, Brandis and Robinson, who themselves offered explanations 
and/or facts in mitigation which appear to have been considered and given weight to in their cases, but not in Mr Cupak’s.  That 
is something of a substantial inconsistency.  We must confess that the submissions made on this ground do not, for those 
reasons, advance BHP’s case and, in particular, they do not purport to negative facts which support a finding of unfair dismissal 
because those facts mitigate his breaches of the Rules. 

Ground 2 
116  By this ground, it was alleged that the Commissioner erred in finding that Mr Cupak was unfairly dismissed, given the whole of 

the “way” that BHP approaches driver discipline in its railway system.  It was submitted that the finding was in error and 
manifestly wrong.  Alternatively, it was not reasonably open, the allegation went, because the same standards of discipline were 
applied by the company in relation to the incident involving Mr Cupak when compared to the incidents involving Mr Dominic 
Yap, Mr Dennis Robinson and Mr Gregory Brandis.  (As to the necessity to treat employees consistently in the context of unfair 
dismissals, see CFMEU v BHP Billiton Iron Ore Pty Ltd (FB) (op cit) at paragraph 233).  Mr Brandis was ordered to be 
retrained in the use of the override switch.  Mr Robinson was issued with a written warning (see page 530 (AB)).  Mr Yap was 
also ordered to do retraining and suspended for three days. 

117 For BHP there were a number of differences submitted to exist between the circumstances of Mr Cupak and those of Mr Yap 
and Mr Brandis.  First, it was submitted that the primary train separation system on the Goldsworthy line is the Train Order 
System which is different from the CTC system on the Newman/Hedland line.  The train’s limit of authority by that system is 
determined by the train order given by the controller, not by signal indications upon which the CTC relies. 

118 It was submitted that Mr Yap and Mr Brandis had a valid train order to proceed past Node 3, and remained within their limit of 
movement authority at all times.  Thus, so the submission went, when Mr Yap and Mr Brandis overrode the ATP they did not 
exceed the limit of their movement authority, whereas Mr Cupak did not have signal authority to proceed into Garden.  Further, 
by overriding the ATP, Mr Cupak created a situation where he did, in fact, exceed his movement authority. 

119 This is because, as we understand it, by contrast to CTC territory in which the ATP enforces limits of movement authority ((ie) 
signal authority) in train order territory, the ATP, in particular the ATP nodes, does not enforce limits of movement authority 
((ie) the movement authority contained in the train order). 

120 Thus, so the submission went, the functioning of the ATP in train order territory does not have a direct relationship to movement 
authority and so is not as important as it is in CTC territory.  This, in turn, is because the primary safeguard against collision in 
train order territory is the order itself, which sets out the length of track on which the train can safely run.  In CTC territory, the 
same function is performed by the signalling system.  Therefore, so the submission went, the potential consequences of 
Mr Yap’s and Mr Brandis’ breaches of the Rules in relation to ATP overriding in train order territory were less serious than if 
they had occurred in CTC territory. 

121 The points of comparison between Mr Cupak’s acts and those of Messrs Yap and Brandis were said to be these:- 
i) Mr Yap and Mr Brandis attempted to comply with Node 3’s signal when they were told by the train controller that it 

was at stop. 
ii) Mr Cupak, when he became aware that the signal GNS3 was at red, failed to attempt to comply with the signal and 

only applied his brakes when he was in Garden and travelling at 43 kph, which is a higher speed than the speed at 
which he saw the signal. 

122 There was also a submission that there were other differences between the circumstances of Messrs Yap, Brandis and Robinson 
on the one hand and Mr Cupak on the other, and these were:- 

i) Mr Cupak committed breaches of the Rules by overriding the ATP system and by passing a red light ((ie) a stop 
light). 
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ii) However, Mr Yap, Mr Brandis and Mr Robinson committed breaches relating to the ATP system only, not by passing 
a coloured light signal at stop.  (That cannot be said of Mr Robinson who did precisely that, but he did not do both.)  
Mr Robinson certainly passed the signal GJ8 at stop, but he did not override his ATP). 

123 The submissions continued as follows.  By comparison, Mr Cupak passed GNS3 at stop and overrode his ATP without 
authority.  Mr Yap and Mr Brandis only overrode the ATP without authority, but did not pass any signals at stop or breach the 
train order.  By comparison, Mr Cupak overrode his ATP and passed a red signal at stop. 

124 It was also submitted that there was no evidence, nor was any submission made on behalf of Mr Cupak, which indicated that the 
incidents involving Messrs Yap, Brandis and Robinson were the “whole of the way” that the company approaches driver 
discipline. 

125 At the heart of this ground is the finding that Mr Cupak was not treated unfairly because he was not treated inconsistently in 
comparison with other BHP employees who committed breaches of the Rules.  Mr Yap, Mr Brandis and Mr Robinson were not 
dismissed and were very leniently treated by retraining or warnings.  That is quite clear. 

126 Mr Cupak was a long standing employee for over 20 years with a very good work record, co-operative and enthusiastic.  The 
incident in 1998 was not even mentioned in any detail and therefore cannot be regarded as adversely reflecting on him to any 
extent.  A great deal of weight should have been attached to his blameless record. 

127 We have referred to the submissions which seek to distinguish between the acts of the four men.  One thing is common.  They 
committed breaches of the Rules.  They were all therefore guilty of acts of disobedience.  In the case of all of them, except 
Mr Cupak, it was alleged that they had committed only one breach of the Rules.  In our opinion, the breach of the Rules 
constituted by overriding the ATP without the knowledge of the train controller occurred only once in circumstances where it 
was not reported immediately and which could only be considered to be minor, particularly since each event occurred for a 
specific purpose, to stop a problem, and for a quick period.  Indeed, the necessity to override had been reported earlier to 
Mr Le Flohic, the train controller, and was known to him.  The final override which led to Mr Cupak passing through a red 
signal which was an aspect of the signal brought about by a malfunction, was not reported because of the pressure of events on 
Mr Cupak and it was open to so find. 

128 We deal with the substantial submission for BHP that there is a distinction between the CTC and train order systems which has a 
particular effect for this case.  The distinction was based on this.  Under the CTC system, one can travel only up to signals unless 
authorised by the controller, and the ATP effects braking and acts as a speed limit enforcer.  In the train order system, which is 
the system in which Mr Yap, Mr Brandis and Mr Robinson were, once an order is given, the train has free access to that section 
of the line and there should be no possibility of other traffic intruding there for the time and the section which the order is valid.  
However, the ATP operates as a safety backup to prevent incidents occurring whilst the train is in that section of the line.  There 
is no question of primary or secondary train separation provisions in the case of the ATP. 

129 In the case of Mr Yap, that backup was off and he did not inform the controller and travelled without it.  In the case of Mr 
Brandis, he travelled quite deliberately over a long distance overriding the ATP ten times deliberately and with no safety backup 
and went through a stop node.  This was a deliberate and lengthy act, not the act of Mr Cupak who acted on the spur of the 
moment with a train that was behaving oddly because of the ATP. 

130 However, Mr Robinson’s serious act of inattention allowed his train to go through a red light because he was not attending to his 
work.  There was a traffic jam ahead of him at Goldsworthy Junction, which is one of the major junctions, and one between the 
Goldsworthy line and the Newman line.  As a result, he did not become aware that he was approaching the signal at the junction 
of those two railways, namely GJ8, which was red, even though he had passed through an earlier signal.  He stopped 100 metres 
after the signal, using an emergency brake which Mr Cupak could not do, and indeed would not have been required to do.  He 
was not vigilant, not keeping a look out and he was rearranging his crib and writing his diary (see page 519 (AB)).  This was 
serious and dangerous inattention.  The assessment of his act, and, indeed, the misrepresentation of its seriousness, in fact, by 
Mr Holland was entirely unsatisfactory and is itself evidence of an unfair differentiation against Mr Cupak.  It matters not that 
Mr Robinson did not override his ATP because his act meant that the ATP was of no use either.  Mr Holland’s and BHP’s 
treatment of the two gentlemen was entirely and unjustifiably different.  One example of this difference was that Mr Holland 
gave credit to Mr Robinson for being honest about what had occurred whilst Mr Cupak also admitted what had occurred.  There 
is no good reason in evidence why Mr Cupak was treated so severely and Mr Robinson so leniently. 

131 Mr Yap’s behaviour was serious because it was a sin of omission rather than commission but the effect was the same, in that he 
failed to notify the train controller that his ATP was overridden.  Therefore, he went through a series of nodes, having failed to 
inform the controller that the ATP had been overridden and in fact travelled for 100 kilometres with the ATP overridden and 
without the safety net of the ATP.  This was a serious breach of the Rules. 

132 Mr Brandis’ behaviour was unequatable to that of Mr Cupak in that he deliberately travelled for 100 kilometres with his ATP 
overridden, having overridden it himself and not having told the train controller that he had done so.  He therefore left his train 
open to great risk and also was a source of risk to other employees and traffic on the railway.  Mr Cupak, however, omitted to 
advise that the ATP was overridden and travelled only a brief distance, about one kilometre with it off.  Further, he had an 
explanation for why he did so and had informed the controller of previous problems with the ATP.  His act was not a deliberate 
failure to comply with the Rules.  In Mr Brandis’ case and Mr Yap’s case, there was no malfunction of the ATP requiring it to 
be overridden, as there was in Mr Cupak’s case and there was no report of the problem, contrary to what Mr Cupak did.  No 
explanation or satisfactory explanation for the breach of the Rules was offered by Mr Brandis or Mr Yap.  Mr Cupak, however, 
has offered a detailed explanation of the whole set of circumstances surrounding the matters in respect of which he underwent 
investigation. 

133 Mr Ireland agreed that to do as Mr Yap and Mr Brandis did was serious.  The ATP is, as the witnesses said, the fail safe system.  
In Mr Cupak’s case, too, of course, the ATP might have malfunctioned and applied another penalty if it were left on.  His sin 
was not to report it because he was under pressure and was anxious, which he was.  The fact of the matter is that he had a 
malfunctioning ATP.  In the case of Mr Yap and Mr Brandis, what they did was serious in that their speed, which is regulated by 
the ATP, could not be regulated, in that they were not in a position to comply with directions about signals over distances and 
several nodes and that they both wilfully and without good reason unilaterally suspended the operation of the ATP which works 
in a similar way to the ATP on the Newman line, as the manual prescribes.  Mr Yap travelled 100 kilometres without the safety 
protection of the ATP and failed to stop at Node 3.  Mr Brandis travelled through switches and nodes in wilful disobedience of 
the Rules and went through a node at stop.  Both set the safety system at nought.  This was different to Mr Cupak, who was 
working under immense pressure with malfunctioning equipment and was making judgements as best he could.  Both Mr Yap 
and Mr Brandis were treated with unaccountable leniency, given that whilst the effect of their conduct might be said to be less  



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3783 
 

than that of Mr Cupak, although on an objective basis it was not, their behaviour was reckless and deliberate.  What they did 
simply did not merit the lenient treatment which they received.  What Mr Cupak did did not merit the severe treatment which he 
received, having regard to his character as an employee with long service and lack of fault.  It was quite unfair that they should 
have been so treated and that Mr Cupak should have been treated as he was. 

134 Further, another element of unfairness which might have been found was that Mr Le Flohic was guilty of a serious breach of the 
Rules in failing to call Mr Cupak on the radio whilst he was walking the train putting on the hand brakes.  He is required to do so 
every ten minutes to ensure that the driver, whilst out of the cab, is safe and failed, without explanation, to do so.  Further, he did 
not warn other locomotives that Mr Cupak had gone through the red signal, but that not have been required because there were 
no trains “in conflict”.  However, no enquiry took place into Mr Le Flohic’s conduct. 

135 The Commissioner referred correctly to Mr Holland’s unsatisfactory failure to take account of Mr Robinson’s own version of the 
serious event in which he was involved.  That version, of course, which should have been accepted, was that Mr Robinson went 
past the red light not merely because a can fell off the sill and distracted him, but because he was setting out his crib and was 
filling in his diary.  His inattention could not therefore have been said to be momentary.  This was because the act of filling in 
his diary and arranging his crib would take somewhat longer than a moment, it could be properly inferred.  It is quite clear and it 
was open to find that Mr Robinson’s act was a wilful failure to be vigilant and observe signals, as he was required to do.  He had 
in fact just passed one signal.  To condemn Mr Cupak on the ground that there was a grave risk of danger when there was not, 
and to excuse Mr Robinson when there was, because he was approaching one of the most busy junctions in the rail system, was 
entirely unfair.  To excuse Mr Robinson on the basis that no actual damage or injury was caused, when Mr Cupak was not 
excused when he should have been, for the same reason, is entirely unfair also.  These regrettably are marks, amongst others, of 
the unfairness of the dismissal of Mr Cupak.  Thus there was inconsistency in the treatment of Mr Cupak which amounted to 
serious unfairness and it was open to so find. 

136 In this case, Mr Cupak was a locomotive driver, level 5, with a great deal of experience and almost no record of unsatisfactory 
behaviour as a driver.  This was a man described as an enthusiastic and co-operative employee.  It was open to find that he had 
committed two serious breaches of the Rules, namely going through the red light and overriding the ATP.  It was not contested 
that he did this because of fatigue and strain and because he made a misjudgement.  He was frank and open about these matters.  
He had long and fault-free service.  His conduct was quite comparable in its seriousness to that of Mr Robinson and Mr Brandis, 
yet he was treated with overt inconsistency. 

137 In our opinion, the Commissioner was right to criticise the approach to discipline of BHP but not on the basis that these 
incidents were the whole of the way that BHP approaches driver discipline.  That was not the evidence.  This is the third appeal 
where one driver has been dismissed and where other drivers or a controller have been treated unaccountably leniently. 

FINALLY 
138 The Commissioner was correct to find as he did and for the reasons to which we have referred above, that the dismissal was 

unfair.  In addition, it was open to find that it was unfair because Mr Cupak’s acts were not wilful disregard of the Rules, that he 
made an erroneous judgement in one case and perhaps not in the other case, that there was no actual or potential danger to others 
or to property, that Mr Cupak was a man with a good record acting under pressure, according to his best judgement, of a series 
of difficult incidents in difficult conditions, that he was contrite about what had occurred.  It was open to find and it should have 
been found that the dismissal in the circumstances was entirely unfair and did not constitute a fair go all round (see Miles and 
Others t/a Undercliffe Nursing Home v FMWU (IAC) (op cit)). 

139 Further, it was open to find that Mr Cupak was treated with unaccountable severity in comparison to that of other drivers who 
were all guilty of serious breaches and, in Mr Robinson’s case, a worse breach.  It was open to find that the approach to 
discipline, as exemplified by Mr Cupak’s treatment, was lacking in equality and thoroughly unfair.  It was also open to find that 
Mr Cupak’s breach of the Rules in relation to the overriding of the ATP was only a breach in relation to the final overriding.  
That is, for the reasons which we have mentioned above, and even then because of the malfunctioning of the ATP, it was open to 
find that Mr Cupak was, in part, very much the victim of circumstances on a difficult night.  It was open to find that the nature of 
Mr Cupak’s acts did not at all justify dismissal and also, particularly given his worth as an employee and his good record, that it 
was unfair, further, to dismiss him. 

140 It was also open to find that the fact that Mr Le Flohic was not even investigated for a breach of rules was further evidence of 
unfairness.  However, we make no such finding since it was not a ground of appeal. 

141 Finally, although because of the reasons which we have referred to, the dismissal was unfair, it was also unfair if it were 
necessary to so find, because Mr Cupak was not treated with the consistency with which the other drivers were treated when 
they broke the Rules, and it was open to find on that basis alone, just as it was open to find on the basis of the nature of his acts 
alone, that the dismissal was unfair. 

142 It was open to find, and the Commissioner should have found, for all of those reasons, that the dismissal of Mr Cupak was 
unfair.  It was open to find, and it should have been found, on a proper exercise of the discretion at first instance, that Mr Cupak 
was unfairly dismissed, applying the principles laid down in House v The King (op cit).  The Commissioner was right to so find. 

143 For all of those reasons, we would dismiss the appeal. 
SENIOR COMMISSIONER A R BEECH: 
144 I have had the advantage of reading in draft form the Reasons for Decision of his Honour the President.  I too agree that the 

appeal should be dismissed.  I do not consider that the appellant in this matter has been able to demonstrate any error on the part 
of the Commission at first instance. 

145 The Commission at first instance correctly concluded that Mr Cupak had breached the Rules involving passing a signal at red 
and also concluded that the appellant was entitled to treat the matter as a very serious incident.  However, a breach of the Rules 
cannot be divorced from the context of the circumstances in which the breach, or breaches, occurred.  It is not without 
significance, in my respectful opinion, to note that the circumstances leading to Mr Cupak going through the red light include 
the evidence that when he reported this to the train controller, the train controller was prepared to give him an order which 
would have permitted him to go through the red light (AB2-302) as the Commission at first instance recognised even though it 
was then too late for the order to issue because by that time the locomotive was past the red signal.  It was open to the 
Commission at first instance to prefer the evidence of Mr Cupak in relation to the train rolling away and for the Commissioner to 
reach the other conclusions which he did in relation to the breaching of the Rules.  No error has been demonstrated. 
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146 The Commission at first instance was quite correct to describe the issue to be considered as whether the punishment which was 
applied to Mr Cupak, the ultimate punishment an employer can impose (at paragraph [72]), was fair in the circumstances not 
only of the incident itself but how the appellant applies the Rules generally when incidents of this nature occur on its track.  In 
relation to the circumstances of Mr Cupak’s incident, I do not consider that the appellant has been able to show any error on the 
part of the Commission at first instance. 

147 The Commissioner was quite correct to rely upon the other incidents advanced by the union in arguing that the punishment 
applied to Mr Cupak was inequitable compared to the punishments given to the other three drivers referred to.  The Commission 
at first instance has not been shown to be factually incorrect in the description he gives of the circumstances of those three 
drivers.  Although the appellant sought to make much of the distinction which may exist between the primary and secondary 
train separation mechanisms, the distinction was one of the matters taken into consideration by the Commission (at [76]).  It is 
one thing for an appellant to show that the error made by the Commissioner was a failure to take into account a relevant 
consideration; it is quite another task, indeed a quite difficult task, to persuade an appeal bench that an error was made by 
attaching insufficient weight to an issue.   

148 In this case the Commissioner took into account Mr Cupak’s 30 years’ of experience and in particular the circumstances which 
led to the incident involving him.  There is no evidence of any other incident involving Mr Cupak which would have justified a 
conclusion that the Commission at first instance erred in his assessment of Mr Cupak’s circumstances on the one hand, and the 
circumstances of the other three drivers referred to.  The Commission at first instance did not rely upon those circumstances to 
excuse what Mr Cupak did; rather the Commissioner concluded that those circumstances rendered it unfair for Mr Cupak to 
have been dismissed for what he did.   

149 For these reasons I join with his Honour and the Chief Commissioner in the Order to issue in this matter. 
THE PRESIDENT: 
150 For those reasons, the appeal is dismissed. 
       Order accordingly 
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Order 
This matter having come on for hearing before the Full Bench on the 24th day of May 2004, and having heard Mr A Power (of 
Counsel), by leave, and Mr R Curry (of Counsel), by leave, on behalf of the appellant, and Mr D H Schapper (of Counsel), by leave, 
on behalf of the respondent, and the Full Bench having reserved its decision in the matter, and reasons for decision being delivered 
on the 15th day of November 2004 wherein it was found that the appeal should be dismissed, it is this day the 15th day of November 
2004, ordered that appeal No FBA 8 of 2004 be and is hereby dismissed. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Catchwords Industrial Law (WA) – Unfair dismissal claim – Appeal to Industrial Appeal Court – Remitted 

back to Full Bench – Unfair dismissal referred within the time prescribed – Jurisdiction – Appeal 
upheld and decision at first instance suspended and remitted – Industrial Relations Act 1979 (as 
amended), s29(1)(b)(i), s29(2), s29(3), s90 

Decision Appeal upheld and decision at first instance suspended and remitted 
Appearances 
Appellant Ms C P Crawford (of Counsel), by leave, and with her Mr N Whitehead (of Counsel), by leave 
Respondent Mr A Cameron, as agent 
 
 

Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 The Full Bench heard and determined appeal No FBA 25 of 2003 making orders in the appeal dated 19 April 2004 as follows:- 

“(1) THAT appeal No FBA 25 of 2003 be and is hereby upheld. 
 (2) THAT the decision made at first instance be and is hereby suspended and application No 1991 of 2002 be and 

is hereby remitted to the Commissioner at first instance to further hear and determine the question of loss, 
injury and any compensation therefor, in accordance with the law and the reasons for decision of the Full 
Bench.” 

(See the reasons for decision of the Full Bench, too, in Bilos v Aurion Gold (2004) 84 WAIG 1013 (FB)). 
2 The respondent in the appeal, Aurion Gold, appealed against that decision to the Industrial Appeal Court.  That Court delivered 

its reasons for decision on 22 November 2004 and by order dated 23 November 2004 allowed the appeal, set the Full Bench’s 
decision aside and remitted the matter to the Full Bench under s90(3) of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as “the Act”) for further hearing and determination in accordance with the reasons for decision of the Full 
Bench. 

3 The matter, having been remitted, was heard and determined by the Full Bench on 26 November 2004. 
4 The Full Bench was required to determine whether the Commissioner at first instance had jurisdiction to hear and determine the 

application before it or whether the hearing was valid without an application under s29(3) of the Act, having been heard and 
determined. 

5 S29(2) of the Act requires that a referral of a claim of an “unfair” dismissal under s29(1)(b)(i) be made “not later than 28 days 
after the day on which the employee’s employment is terminated”. 

6 The question therefore is whether there was jurisdiction in the Commission to hear and determine the application, and that 
depended on whether the claim in the form of an application under s29(1)(b)(i) dated and filed in the Commission on 
5 December 2002 had been referred within 28 days after the date of dismissal.  It was common ground therefore before the Full 
Bench that if the dismissal occurred on 5 November 2002, the claim was referred later than 28 days after the day on which the 
employee’s employment was terminated.  If, on the other hand, the dismissal occurred on 7 November 2002, the claim was 
referred no later than 28 days after the day on which the employee’s employment was terminated and the Commissioner at first 
instance had jurisdiction to determine the matter.  I should add that the Full Bench found that Ms Bilos had been dismissed, and 
that was not a matter challenged upon appeal. 

7 If the application was out of time, then the matter was a matter for application to the Full Bench that it accept the referral of the 
claim pursuant to s29(3) of the Act out of time.  Alternatively, the Full Bench could remit that question to the Commissioner at 
first instance to determine. 

8 Mr Cameron, for the respondent, however, foreshadowed a submission that if it were found that the claim had been referred out 
of time, then there was, as it were, no claim.  The claim would then be a nullity from the outset, as I understood what the 
submission would be. 

9 At first instance, the respondent, by its answer, admitted that the termination of Ms Bilos’ employment was effected on 
7 November 2002.  At the hearing at first instance, Mr Cameron referred to the dismissal as having taken place on 5 November 
2002, and did so in the course of his submissions. 
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10 The facts are simple.  The respondent made to the appellant an offer of employment in the position of data base technician at 
Kundana which was a new position, her old position having been made redundant whilst she was on maternity leave.  That offer 
was contained in a letter to her dated 29 October 2002 (see page 228 of the appeal book (hereinafter referred to as “AB”)).  The 
offer is described as an offer of a transfer and the letter says, inter alia, “This offer will remain valid for one week from the date 
of this letter.  If we do not receive a signed acceptance within this period the offer will lapse.”  Therefore, one week “from” the 
date of the letter, the word “from” meaning after, the offer would lapse.  Thus, the job had to be accepted on or before 
5 November 2002.  The start date for work in the new position was clearly expressed in the letter to be Monday, 7 November 
2002.  There was no position from which she could resign before 7 November 2002.  Of course, as was undisputed, (and see her 
letter of 5 November 2002), the appellant was due to return to work on 7 November 2002 if she accepted the offer (see page 230 
(AB)). 

11 By letter dated 5 November 2002, the respondent wrote to Ms Delwyn Skinner of the respondent’s staff:- 
“Delwyn: 
As per our phone discussion today, I am writing to give notice that I will not be returning to work as planned on the 
7th November due to the pay difference for the proposed position of Data Base Tech at Kundana.” 

12 Her oral evidence, too, was, on a fair reading, that this was not a resignation, and, indeed, that was accepted by the Full Bench 
and not appealed against.  Further, her evidence was that she wished to discuss further, alternative employment. 

13 By letter signed by Mr Hadyn Hadlow dated 5 November 2002 (see pages 231-232 (AB)) the respondent acknowledged the 
appellant’s letter of 5 November 2002 in which she said that she would be unable to accept the position of data base technician 
at Kundana due to “the drop in salary package”.  The letter says clearly that “The option of redundancy was then discussed” ((ie) 
after her advice that she would not accept the Kundana position).  The letter also clearly states that “As advised, a draft 
calculation of your entitlements under our Redundancy Policy is attached for your perusal”.  So a draft calculation only, not final 
calculations of redundancy entitlements, was forwarded with that letter and it was expressly said to be effective as of 
7 November 2002 “as advised in your letter to us of 5 November 2002”.  This I read as express acknowledgement that the 
termination of her employment effected by the respondent would be effective as at 7 November 2002, which is the date when 
Ms Bilos was due to start in her new position had she accepted it.  She advised that she would not accept the transfer, and 
therefore would not commence work on that date. 

14 It is quite clear then that 7 November 2002 is the date on which the employer regarded her dismissal as effective.  That is the 
date on and from which the employer was to pay the amounts which it proposed to pay due on Ms Bilos’ termination of 
employment by the employer.  By way of confirmation of that, the monies were not available for collection or collected until 
after 7 November 2002.  In fact, Ms Bilos did not collect the monies until 21 November 2002 (see page 233 (AB)).  When she 
did so, she made it clear in writing that she had not chosen to be made “redundant”, but had only “not accepted” the position 
offered on her return from maternity leave because she did not see the position as comparable to her original position. 

15 In any event, once the Full Bench found as it did, that she was dismissed and did not resign, she was dismissed by the act of her 
employer, which, by its own expression and acts, did not take effect until 7 November 2002. 

16 For all of those reasons, I would find that the dismissal of Ms Bilos took place on 7 November 2002.  I would also find that the 
claim of “unfair” dismissal was therefore referred within the time prescribed by s29(2) of the Act, and there was no need to 
apply to extend it.  As a result of that finding, the application was therefore, at all material times, valid or within jurisdiction if 
the latter characterisation is correct.  In any event, however described, it was competent for the Commissioner at first instance to 
hear and determine the application under s29(1)(b)(i) of the Act by Ms Bilos. 

17 For those reasons, I agreed to make the orders and directions which the Full Bench made. 
CHIEF COMMISSIONER W S COLEMAN: 
18 I have had the benefit of reading the reasons for decision of His Honour, the President.  I agree and have nothing to add. 
COMMISSIONER J L HARRISON: 
19 I have had the benefit of reading the reasons for decision of His Honour, the President.  I agree with those reasons and have 

nothing to add. 
THE PRESIDENT: 
20 For those reasons, the appeal is upheld, the decision at first instance suspended and remitted back to the Commissioner at first 

instance. 
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Decision Appeal upheld and decision at first instance suspended and remitted 
Appearances 
Appellant Ms C P Crawford (of Counsel), by leave, and with her Mr N Whitehead (of Counsel), by leave 
Respondent Mr A Cameron, as agent 
 
 

Order 
This matter having come on for hearing before the Full Bench on the 26th day of November 2004, and having heard Ms C P Crawford 
(of Counsel), by leave, and with her Mr N Whitehead (of Counsel), by leave, on behalf of the appellant, and Mr A Cameron, as 
agent, on behalf of the respondent, and the Full Bench having determined the matter, and that reasons for decision will issue at a 
future date, and the parties having waived the rights conferred on them by s.35 of the Industrial Relations Act 1979 (as amended), it 
is this day, the 26th day of November 2004, ordered and declared as follows:- 

(1) THAT the appeal No FBA 25 of 2003 be and is hereby upheld. 
(2) THAT the appellant Ivy Bilos was harshly, oppressively or unfairly dismissed by the respondent Aurion Gold on 

the 7th day of November 2002. 
(3) THAT the decision made at first instance be and is hereby suspended and application No 1991 of 2002 be and is 

hereby remitted to the Commission at first instance to further hear and determine the question of loss, injury and 
any compensation therefor in accordance with the law and with the reasons for decision of the Full Bench. 

 By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Catchwords  Industrial Law (WA) – Appeal against the decision of a single Commissioner – Harsh, 

oppressive or unfair dismissal – Matter not settled at conference and referred for hearing and 
determination – Breach of rules – Inconsistency of treatment of employees in disciplinary 
matters – Appeal dismissed -  Industrial Relations Act 1979 (as amended), s44, s49 – Mines 
Safety and Inspection Regulations 1995. 

Decision  Appeal dismissed. 
Appearances 
Appellant  Mr D H Schapper (of Counsel), by leave 
Respondent  Mr A D Lucev (of Counsel), by leave and Mr R Curry (of Counsel), 
  by leave 
 
 

Reasons for Decision 
THE PRESIDENT AND CHIEF COMMISSIONER W S COLEMAN: 

INTRODUCTION 
1 These are the joint reasons for decision of the President and the Chief Commissioner. 
2 This is an appeal against the decision of the Commission, constituted by a single Commissioner, made at first instance on 

10 May 2004 in application No CR 230 of 2003, and, indeed, against the whole of that decision. 
3 By that decision, which was made in the form of an order, the Commissioner at first instance dismissed an application for relief 

by the above-named appellant arising out of s44 proceedings in the Commission. 
4 The appeal is brought under s49 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”).  The order 

appealed against was made on 10 May 2004. 
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GROUNDS OF APPEAL 
5 The grounds of appeal, which were amended at the hearing, in paragraph 2 are as follows (see page 2 of the appeal book, volume 

1 (hereinafter called “AB”)):- 
“1. The Commission failed to have any regard for the fact that there was no danger at all arising out of the 

manner in which the task was carried out. 
i) The Commission failed to have regard to the manner in which the respondent has dealt with other drivers who 

have engaged in more serious breaches of safe operating procedures. 
ii) The Commission erred in exercising its discretion on the basis of wrong facts viz; 

• that cutting out the air portion of the ATP was an extreme dangerous step when, in fact, it was not 
• that Burtenshaw did not offer any justification for conducting the weighbridge train task (“the task”) 

as he did when, in fact, he did offer such an explanation 
iii) The Commission failed to deal with or have any regard for Burtenshaw’s explanation that he believed he had 

authority to conduct the task in the manner in which he did.  In fact, such a belief was, in all the 
circumstances, reasonably though mistakenly held and the Commission should have so held. 

The Appellant seeks an order quashing the decision appealed from and substituting therefor an order requiring 
Burtenshaw’s reinstatement plus compensation for loss of earnings.” 

BACKGROUND 
6 The Commission, constituted by a single Commissioner, held a conference on 5 November 2003 pursuant to s44 of the Act in an 

attempt to resolve a dispute between the parties who are now the appellant and respondent respectively to this appeal. 
7 The appellant (hereinafter called “the CFMEU”) is an organisation of employees having coverage industrially and 

constitutionally, inter alios, of locomotive drivers employed by the respondent, BHP Billiton Iron Ore Pty Ltd (hereinafter called 
“BHP”), on its railway lines in the Pilbara region of the State of Western Australia.  As part of the iron ore mining and shipping 
operations carried on by BHP, it runs trains carrying iron ore to the Pilbara port of Port Hedland for shipment overseas. 

8 In this case, the dispute was about the dismissal of a CFMEU member, and former union representative, Mr Ian Burtenshaw, a 
BHP employee.  That dismissal is alleged to have occurred on 28 October 2003.  In fact, it did. 

9 The CFMEU alleged that the dismissal was harsh, oppressive or unfair.  BHP denied that it was and opposed the claim and the 
order for reinstatement and compensation which was sought on behalf of Mr Burtenshaw. 

10 After the conference in the Commission under s44 of the Act failed to resolve the dispute, the matter was referred for hearing 
and determination and duly heard and determined. 

11 Disputes relating to the dismissal of locomotive drivers in the Pilbara involving breaches and alleged breaches of the “BHP Iron 
Ore – Pilbara District Railroad Rules and Regulations” (3rd Edition) (“the rules”) governing the rail operations and the conduct 
of locomotive drivers and train controllers in the Pilbara have been considered this year by a number of members of the 
Commission and by the Full Bench, in particular in CFMEU v BHP Billiton Iron Ore Pty Ltd (2004) 84 WAIG 1033 (FB) 
(“Rudland’s Case”), CFMEU v BHP Billiton Iron Ore Pty Ltd (2004) 84 WAIG 3456 (FB) (“Hellmrich’s Case”), and BHP 
Billiton Iron Ore Pty Ltd v CFMEU (unreported) (2004 WAIRC 13308) delivered 15 November 2004 (FB) (“Cupak’s Case”). 

12 The operation of the railway and the duties of drivers and train (or traffic) controllers have been considered in those cases in a 
great deal of detail both at first instance and by the Full Bench. 

13 The rules by which the railway is governed are rules made under the authority of the Mines Safety and Inspection Regulations 
1995.  They relate to the safe working of the trains and rail vehicles on the BHP railways in the Pilbara. 

14 Drivers and train controllers are required to know the rules and to comply with them by the rules themselves.  Indeed, there are 
examinations to test knowledge of the rules, and training in the knowledge and use of the rules.  (The rules include the General 
Appendix to them). 

15 The railways are controlled by the Automatic Train Protection System (“the ATP”), which is described by the Commissioner at 
first instance in his reasons for decision.  We reproduce for convenience part of that description:- 

“The ATP is a fail safe track side system working in conjunction with equipment installed in the locomotive so 
arranged that its operation will automatically result in the application of the air brakes to stop or control the speed of 
the train in designated situations should the driver not respond.  The ATP ensures compliance with signals and other 
parameters which are loaded into an onboard computer.  It does this by applying the train air brake system.  A screen 
in the locomotive cabin provides the driver with information on the train’s current speed and a target speed to be 
achieved in the time allowed by the ATP before there is a penalty brake application.  This is called a count down and 
the screen displays a message which tracks the count down to zero.  The penalties are applied in two sets of 
circumstances.  The first is when there is an over speed.  Where the train is not complying with established 
parameters for that part of the line a count down will begin and if the speed is not met within the count down period a 
brake application will be made at the full service application rate.  The second circumstance is protection against a 
signal being accidentally passed at stop.  In this case an emergency application occurs.” 

16 Communication is maintained between drivers and drivers, and drivers and train controllers, by radio as the primary means of 
communication.  There are three different channels.  All the necessary instructions to drivers and the control of traffic on the 
lines occurs over the radio which covers all operations. 

17 It is the duty of train controllers to manage and direct the traffic on the lines.  They are situated in Port Hedland and do so by 
radio with a large screen to show where traffic is moving.  Whilst the drivers have responsibility for their locomotives and trains, 
the controllers have overall responsibility for and control of movement on the lines, and, in fact, absolute authority and control. 

18 The events, the subject of these proceedings, took place in relation to a weighbridge which is located at and within the 
Goldsworthy Junction (“the junction”).  That junction is a main junction where the Goldsworthy line and the Newman-Port 
Hedland line intersect. 

19 At page 15 (AB1)) there is a helpful diagram depicting the junction with tracks and signals shown.  The junction is located 
between the 13.6 km mark and the 5 and 6 km marks on the main line.  By the main line we mean the line between the mines at 
Newman and the port at Port Hedland. 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3789 
 

20 Switches enable traffic on the Goldsworthy line to cross the main line and also allow traffic to move from one line to the other. 
21 The main line is subject to Central Train Control (“CTC”) ((ie) movement is regulated by signals, and by directions from train 

controllers, inter alia, concerning those signals). 
22 On the Goldsworthy line movement is primarily regulated by train orders which enable trains or traffic to enter and travel in 

sections of the line at a particular time, subject to the travel within being controlled by nodes and the ATP. 
23 All movements within the junction, however, are controlled by the CTC safe working system and the rules.  In the junction there 

were and are two railways signals, GJ1 and GJ2.  Signal GJ1 is adjacent to the main line at the 14.38 km mark ((ie) inside the 
Goldsworthy Junction).  That is the arrival signal for rail traffic travelling south on the main line.  A switch enables trains and 
vehicles to go to the Goldsworthy line from the main line because the switch connects the section of the Goldsworthy line from 
Finucane Island to Goldsworthy Junction to the main line.  Another switch connects that section of the Goldsworthy line which 
runs from Goldsworthy Junction to Yarri.  Signal GJ2 was and is located within the Goldsworthy Junction adjacent to the main 
line at approximately the 14.71 km mark.  It is the arrival signal for traffic moving north towards Port Hedland on the main line 
through switches 11 and 12. 

24 On 3 September 2003, Mr Ian Stuart Burtenshaw, a locomotive and train driver, was rostered to work a shift from 0300 to 
1300 hours in the Port Hedland yard.  He was directed by his supervisor there, Mr Trevor Hodson, at 6.00am to drive a work 
train consisting of a single locomotive (5665) (65 for short), pulling four wagons to Goldsworthy Junction and there to conduct 
calibration tests on the Goldsworthy Junction weighbridge which is located within the junction at the 14.56 km mark from the 
Hedland yard on the Newman line, the main line.  The four wagons each contained different quantities of iron ore. 

25 The weighbridge measures the tonnage of loaded iron ore trains and the results are used to calculate payments to contractors 
who load the trains at the mines.  The weighbridge consists of a number of sensors attached to the rails which sense the weight 
of each car.  They are connected to automatic identification readers.  The weighbridge operates on the main line and whilst no 
signals govern its use it is (see the diagram at tab 2 (AB2)) located in that section of the railway between the signals GJ1 and 
GJ2.  Therefore, the signals actually control movement over that section of rail and are vital to the control of movement over the 
weighbridge.  GJ1 is located 172 metres from the weighbridge and GJ2 156 metres from the weighbridge.  There are two 
directions from which the testing has to occur.  One is the “empty” direction which is when a train is travelling south towards 
Newman.  The other is the loaded direction when a train is travelling, having been loaded at the mines, north to Port Hedland 
where the ships are loaded with the iron ore.  Testing is conducted from both directions to ensure correct calibration of the 
weighbridge.  Weighbridge calibration is carried out about once a month. 

26 There are no prescribed operating procedures for trains engaged in weighbridge testing.  They are not exempt from the operation 
of the rules.  The calibration must be conducted in accordance with the rules, and in accordance, in particular, with the signal 
authorities and the ATP system. 

27 With Mr Burtenshaw, for the purposes of conducting the tests with instruments whilst he drove the train, was Mr Peter Collins, 
the communications supervisor of track and signals for Alstrom, which is a firm or company contracted to BHP to maintain 
signals and communications on the BHP lines.  His task was to read the results which are electronically extracted from the 
sensors.  As the driver of the train engaged in these calibration tests, Mr Burtenshaw was required to take the train a number of 
times over the sensors commencing at 30 kph and increasing by 5 kph on each pass until the last pass occurred at 60 kph.  Then 
he had to conduct a number of passes, each decreasing in speed by approximately 5 kph until the last pass at 30 kph.  As the 
passes occurred at faster speed, of course, he travelled further and had to reverse further back to the starting point.  In order to 
conduct the test the train travels forward at the requisite speed over the weighbridge sensors, and having completed that pass the 
train is placed in “shunt mode” and reverses back over the sensors to its starting place, repeating the manoeuvre until the 
calibration is completed. 

28 It was not in dispute that, in accordance with the rules, the driver, engaged in the calibrating exercise, is required to radio the 
traffic controller and obtain permission to use the ATP shunt mode switch to enable him to shunt backwards in this case.  
Mr Burtenshaw, on his evidence, sought and obtained that permission on two occasions, but gave evidence, too, that he did not 
think it was necessary to do so on every pass. 

29 The ATP switch, in the view of BHP’s witnesses, must be engaged to allow the driver to complete what is called the propelling 
movement.  Thus, the opinion expressed by witnesses for BHP was that once the train has passed in a forward direction over the 
weighbridge the driver must have permission from the train controller to use the shunt switch and a valid order to proceed from 
GJ1 to GJ2.  When the propelling movement is completed, that is the reversing of the train or setting back, the shunt switch 
should be placed in the off position. 

30 It is relevant to say, too, that on 1 September 2003, two days before this incident, which was not contradicted, and on his 
evidence, Mr Burtenshaw was told by his wife that she was leaving him and going to live with a close friend of his.  This, he 
said, and it is understandable, had a devastating effect on him and although he was rostered to work on Monday, 2 September 
2003, because of the state which he was in emotionally, he “booked off sick”.  He had done that a number of times over some 
time preceding this incident because of on-going matrimonial difficulties.  Further, he had been concerned that there might be 
such a relationship between his wife and his friend, and that was at the core of these problems. 

31 He had been an engine driver since he was 24.  At the time of the incident, he had worked for Robe River Iron Associates from 
1978 to 1987 and with BHP continually from 1987 to 2003, a period of 17 years. 

32 We now turn to the incident itself which was considered by the Commissioner at first instance in the course of a careful and 
detailed set of reasons. 

33 Mr Burtenshaw, having got onto the work train with Mr Collins, travelled to Goldsworthy Junction.  A matter in contention in 
this matter was that Mr Burtenshaw thought that he had a “one off” authority to complete the work of calibration ((ie) that he did 
not think that before each pass he had to obtain authority to “shunt”).  He thought that he had “possession” of the junction.  This 
latter notion was one which, on the evidence of witnesses for BHP, no longer obtained and had not obtained for years on the 
BHP railway lines in the Pilbara.  It was not in the end in dispute either that Mr Burtenshaw had to get permission to pass the red 
signals each time he made a pass and/or to place the train in shunt mode. 

34 Mr Burtenshaw said that the main reason for his belief was because he asked the train controller where other traffic was, and 
also asked “Roughly how much time do you think we have to play out here?”  This was at about 7.06am, according to the radio 
transcript, and he was told by the traffic controller, Mr John Mathews, that he had until about 8.20am.  It would seem that, at 
least for some persons, calibrating is not and was not a popular task because Mr Hodson, the traffic controller, said to 
Mr Burtenshaw when telling him that he was allocating to him this task, “You’ll hate me but I have to send you out on a work 
train at 0600”. 
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35 Having arrived at Goldsworthy Junction, Mr Burtenshaw turned the train towards Port Hedland, using the transfer line, into a 
position between the two signals GJ7 and GJ8.  The train controller, Mr John Mathews, then turned signal GJ2 to green to allow 
movement of his train towards Nelson Point.  Mr Burtenshaw then commenced the first pass over the weighbridge in the 
junction.  After he had passed the signal GJ1, having passed over the weighbridge, Mr Mathews gave him permission by radio to 
place the train in shunt mode, which he did.  He then propelled ((ie) reversed the train) back to the starting point to prepare for 
the next pass in forward motion.  He obtained this permission twice, and thereafter did not seek it or obtain it.  After the second 
pass, the next pass commenced and he proceeded through GJ2 which was still red because the controller had not cleared the 
signal for movement.  In the next 30 minutes, the work train driven by Mr Burtenshaw passed the red signal at stop 10 or 
11 times in the course of the calibration exercise. 

36 At 0726 the train controller received a run-by alarm, which we understand is an alarm which informed him that the train was 
passing through the signal when it was set at red.  Red signals require traffic on the railway line in the CTC territory to stop at 
the signal and one cannot proceed past them without the express direction of the train controller. 

37 At 0736 and again at 0741 Mr Mathews, the train controller, tried to contact Mr Burtenshaw by radio.  However, he could not 
get through.  This, it turned out, was because Mr Burtenshaw alleged that he had turned the radio right down, but not off, so that 
he could not hear Mr Collins’ instructions to him.  Eventually the train controller at the Port Hedland yard telephoned Mr Collins 
in the locomotive cab on Mr Collins’ own portable telephone and asked Mr Collins to tell Mr Burtenshaw to contact the main 
line controller.  Mr Burtenshaw did so at 0741, whereupon the train controller told Mr Burtenshaw to bring his train to a stop.  
Mr Burtenshaw asked him whether he should complete what he was doing.  The train controller, Mr Mathews, said “Yes”.  By 
that Mr Burtenshaw understood that he should complete another pass and he did so then brought his train to a halt. 

38 The BHP rail supervisor on duty, Mr Ronald Edwards, having been informed at 0730 about this incident instructed that the train 
be brought to an immediate halt.  He obtained some details from the controller.  At 0755 Mr Edwards arrived at Goldsworthy 
Junction and observed the locomotive controls.  He saw that the ATP was in shunt mode and the ATP cut out switch had the 
safety seal broken.  It is necessary to break the safety seal to reach the cut out switch.  The switch itself was in the off position, 
but the ATP was still operating, according to Mr Edwards.  In the locomotive log book there was a note that the cut out seal had 
been broken for tests and that the train controller had been notified.  The train controller had not been notified.  Mr Burtenshaw 
said that he had entered in the log the fact that he had used the cut out switch on the ATP, which he did do.  According to 
Mr Edwards, Mr Burtenshaw admitted to him that he knew that he, Mr Burtenshaw, had been passing signals without authority.  
Mr Burtenshaw was taken off the train.  The ATP was, in due course, put into shunt mode and the train was driven back to Port 
Hedland. 

39 Mr Edwards prepared for an inquiry into the incident, and one of the things which he did was to listen to the radio transmissions 
between Mr Burtenshaw and Mr Mathews.  He was conducting a preliminary inquiry on 4 September 2003.  Mr Edwards 
concluded preliminarily that the train driven by Mr Burtenshaw had passed signals at red ((ie) stop) on 11 occasions after 
complying twice with those signals.  The number of times when this occurred was not denied by Mr Burtenshaw. 

40 Mr Edwards interviewed Mr Mathews.  Mr Mathews told him that he had a continuous run of alarms and tried to call 
Mr Burtenshaw on the radio.  Mr Burtenshaw rang Mr Mathews and asked what was going on.  Mr Mathews told Mr Edwards 
that Mr Burtenshaw had been passing signals at stop.  Mr Mathews told Mr Edwards that Mr Burtenshaw replied when queried 
“Oh no, they will hang me”.  Mr Burtenshaw then said that he asked permission to enter the shunt mode, but Mr Mathews said 
that he answered that he did not give Mr Burtenshaw permission to pass red signals. 

41 Mr Edwards also said that Mr Burtenshaw insisted to him that he thought he had permission to conduct the operation in the 
manner that he did.  He also alleged to Mr Edwards that he had the radio turned down so that he could hear Mr Collins. 

Safety Inquiry and ICAM 
42 Mr Edwards prepared a Preliminary Incident Cause Method analysis report (“ICAM”) for the investigation, and, if necessary, 

disciplinary process which did in fact ensue.  There was a safety inquiry first.  This took place on 4 September 2003 on the 
instruction of Mr John Ireland.  Mr Burtenshaw was interviewed but mentioned nothing about the emotional difficulties caused 
by his wife leaving him, but he did mention it later on in the course of the disciplinary inquiries and later in a letter to 
Mr Michael Darby, vice president rail operations.  However, that was after he was told that he was to be dismissed.  In fact, 
there were two disciplinary inquiries, one on 5 September 2003, and one on 12 September 2003. 

43 Mr Collins was interviewed on 9 September 2003.  However, he did not give evidence in the Commission.  Mr Mathews did not 
give evidence in the Commission. 

44 On 9 September 2003 Mr Burtenshaw mentioned that he was “under stress”. 
45 The inquiry, as we have said, took place on 5 and 12 September 2003 and present were Mr Burtenshaw, Mr John Dorotich, 

BHP’s superintendent regulation and accreditation, Mr Warren Johncock, and later, instead of Mr Johncock, Mr Shane Thomas 
as union representatives, Mr Edwards and Mr Michael Hoare, senior human resources adviser to BHP. 

46 Mr Mathews, the traffic controller, said in the course of the ICAM investigation that, when he first became aware of the 
unauthorised occupation of the junction, he thought that it might have been a “glitch” with the controller’s display panel. 

47 He also stated that, after attempting to establish contact with the driver on two occasions, he did not continue, as his supervisor 
was handling the situation, and there were no other traffic movements within the area at the time.  Thus, he was not overly 
concerned (see page 317 (AB5)). 

48 On the same page the executive summary reads:- 
“Considering the illogical, irrational and continuing actions of the Driver of Locomotive 5665, the attempt to 
establish communications with the Driver should have become the highest priority.” 

(See the interview of Mr Mathews at page 323 (AB5)). 
49 This remark was a criticism of Mr Mathews. 
50 Mr Collins, in a written statement, whilst he confirmed that after train control approved Mr Burtenshaw operating in shunt mode, 

the driver disabled the ATP switch and the runs continued. 
51 Mr Mathews at page 323 (AB5) also said this:- 

“Someone was on the way out there, he couldn’t do any harm going backwards and forwards, I thought it was all 
bullshit, you can’t believe what you see on the board.” 
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52 There was, too, he said, significantly, no movement for miles (see page 323 (AB5)). 
53 On 12 September 2003 (see page 346 at page 353 (AB5)) there is a note that Mr Mathews said “It was going past red signals but 

he thought he was doing the right thing”. 
54 Mr Mathews received a written warning for not following up as required by the rules, the failure of Mr Burtenshaw to answer 

radio calls.  All persons are required to ensure their radios are in working order and set to the correct channels.  Radio users are 
required to monitor all radio communications on their respective channels (see rule 3.4).  Mr Mathews did not give evidence, 
and the evidence of what he said was contained in statements and records of interview, and records of radio transmissions. 

55 On 5 September 2003 in the disciplinary inquiry and after the safety inquiry was completed, he, Mr Burtenshaw, admitted that 
on 3rd September 2003 whilst in control of locomotive 5665 at Goldsworthy he passed signals GJ1 and GJ2 at stop without 
authority, on numerous occasions, but he added that he believed he had authority to pass the signals, until later when he was told 
that he did not have that authority.  He pleaded that he had not committed a wilful breach of the rules. 

56 In his witness statement (exhibit S1, tab 1 (AB2)), Mr Burtenshaw gave evidence that, when he first arrived at the junction he 
sought permission to go into shunt mode for the testing runs, which permission was granted.  The effect of the shunt mode is that 
it allows the train to go through a red signal up to a speed of 35 kph without the ATP giving a penalty, 35 kph being the speed 
limit for a train or rail vehicle in shunt mode.  In fact, the evidence was that the passes were not required to be made at a speed in 
excess of 30 kph.  Mr Burtenshaw explained that, because some of the passes required the train to be driven at speeds greater 
than 35 kph, he disabled the air portion of the ATP.  The turning off of the ATP was noted in the log book as he said the rules 
required, but he made no comment about the fact that he had not told the controller of this, there being no record of that in the 
radio transmissions.  He did not obtain the controller’s permission to cut out the ATP as the rules required, nor did he even 
inform him that he had cut it out. 

57 His evidence was that he regarded disabling the air portion of the ATP as an aspect of going into shunt mode. 
58 Mr Burtenshaw admitted that he carried out about 10 passes, turning the radio down whilst these passes were being carried out 

because he had to listen to Mr Collins’ instructions, and to concentrate on getting the train to a correct speed at the correct point.  
Whilst he could still hear the radio, he said, it was not as loud as it normally would be.  He admitted that he was aware whilst he 
was carrying out these passes that he did not think that there was anything wrong with going through these signals because he 
believed by reason of what the train controller had told him that he had authority to conduct the test runs and “had possession of 
the junction”.  There were no other trains in the vicinity and visibility was good for a long way in all directions, he said. 

59 Mr Burtenshaw admitted that, after completing a number of passes, Mr Collins told him that he had received a call on his 
portable telephone to the effect that Mr Burtenshaw had to contact train control.  He then radioed Mr Mathews who told him to 
complete the pass and then come to a halt.  He completed the last pass over the weighbridge and stopped.  Mr Burtenshaw then 
telephoned train control and asked what was going on.  Mr Mathews told him that he had been going through signals at red.  
Mr Burtenshaw did not deny going through signals at red without permission or operating in shunt mode without permission.  
Indeed, he admitted it during the inquiries. 

60 He was relieved from his duties and then drug and alcohol tested. 
61 There was a safety inquiry and, after that, Ms Raye Greenhill of BHP said that no ICAM report was required because there was 

nothing else on the track and there was not a significant safety issue. 
62 The ICAM report showed a level 4 potential for a single fatality.  This surprised Mr Burtenshaw.  The inquiry which took place 

recommended that he be dismissed, and Mr Dorotich told him that that was the recommendation. 
63 Mr Burtenshaw wrote a letter on 14 September 2003 to management, marked “to whom it may concern”, asking that he not be 

dismissed and referring to his emotional and psychological state (see tab 1 (AB2)). 
64 The letter of dismissal of 28 October 2003, formal parts omitted, reads as follows (see tab 1 (AB2)):- 

“A disciplinary inquiry has been conducted in relation to the incidents which occurred on 3 September 2003 when 
you were carrying out weighbridge testing at Goldsworthy Junction. 
The inquiry has found that in those incidents you breached a number of Railroad rules, regulations and procedures. 
These breaches include passing signals displaying a stop indication on a number of occasions, cutting out the 
locomotive’s supervisory ATP without authority and reducing the volume of the locomotive’s radio such that you did 
not hear calls for you to respond. 
In all the circumstances, including the matters raised by you in your letter dated 14 September 2003, the letters you 
have provided from various health workers and Dr Silbert’s report dated 16 September 2003, I consider that as a 
result of your breaches of the Railroad rules, regulations and procedures on 3 September 2003 including repeatedly 
passing signals displaying stop indications, deliberately isolating the ATP braking circuit breaker and deliberately 
reducing the volume of the radio such that you did not hear calls for you to respond to Train Control you are 
unsuitable for further employment and your employment is terminated in accordance with clause 9(3) of the Award 
with a payment in lieu of notice.” 

65 The letter was signed by Mr John Ireland, then BHP’s acting manager rail operations. 
Medical and Psychological Evidence 
66 The following medical and psychological evidence was adduced:- 

(a) That Mr Burtenshaw had been suffering from anxiety depression over the last six months due to a social conflict with his 
life for which he was being treated (report by Dr Walla Alazam dated 12 September 2003 (tab 1 (AB2))). 

(b) That Mr Burtenshaw had sought assistance because, he said, supervisory staff were harassing him in the workplace.  He 
consulted a medical practitioner and a psychologist/hypnotherapist in Perth.  He believed that because he was told on 
1 September 2003 about his wife, that this reduced his ability to “focus” on his work duties on 2 September 2003 (see the 
evidence of Ms Kathy Ballantyne dated 13 September 2003 (tab 1 (AB2))). 

(c) That he had suffered from depressive and anxiety symptoms since 17 April 2003 was confirmed by the Kimberley Health 
Service on 15 September 2003 (tab 1 (AB2)). 

(d) That he was treated by Mr Brian Allen, a psychologist and hypnotherapist on seven occasions in August 2003 (see tab 1 
(AB2)). 
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(e) That Dr Joel Silbert reported to Ms Anne-Maree Walsh, the occupational health and safety advisor for BHP, that 
Mr Burtenshaw presented with good resolution of on-going psychological issues arising from a marriage separation on 
1 September 2003 and was, in Dr Silbert’s opinion, likely to enjoy continued resolution of his symptoms.  Dr Silbert 
reported that he was advised to attend his treating practitioners for on-going care.  Dr Silbert also said that he consider 
him an acceptable risk to return to work.  This report was dated 28 October 2003, the date of Mr Burtenshaw’s dismissal 
(see tab 1 (AB2)). 

Work Record - Mr Burtenshaw 
67 On 1 September 1993 he was given a written reprimand because of damage to two locomotive wheel sets on locomotives 41 and 

42 on 7 August 1993.  There were one or two other disciplinary matters which were minor and one which was not related to 
driving trains.  This was over a period of 17 years. 

FINDINGS OF COMMISSIONER AT FIRST INSTANCE 
68 The Commissioner at first instance made a number of relevant findings.  These included a finding that the conduct of the 

supervisors had nothing to do with the events which occurred on track on 3 September 2003 when Mr Burtenshaw was driving 
the work train to calibrate the weighbridge. 

69 He went on to find that Mr Burtenshaw was having difficulties before these events, and, indeed, had been using BHP’s 
counselling system.  He had also been anxious about his marital affairs and concerned about the conduct of his wife and his 
friend for some time.  He was convinced that they were having an affair.  There was medical and psychological evidence about 
his condition which was referred to, at least in part, in the letter of dismissal.  He had had days off from time to time and 
admitted that he had to go home from time to time because he was crying and depressed. 

70 The Commissioner also found that Mr Burtenshaw was never given authority to pass signals at stop.  The Commissioner also 
found that he never offered any cogent reason why he did so, other than that he had decided on the day that he would conduct 
the operation in the way he thought fit. 

71 The Commissioner also found that Mr Burtenshaw’s comment “they will hang me” was an expression of realisation that he had 
broken the rules and had seriously compromised himself. 

72 The Commissioner also found that as an experienced driver Mr Burtenshaw knew that the train had to be put into the shunt mode 
and that because of his long experience the speed limit of propelling was 35 kph and no more.  It is, of course, clear, too, as the 
Commissioner found that since Mr Burtenshaw had to conduct the passes at increasing speeds during the first set of tests, on 
each pass, the train took longer to stop and so the distance to propel was longer.  The Commissioner found that it was open to 
find, and he did find, that Mr Burtenshaw decided that the propelling time was restricting him getting the job done quickly and 
therefore that after he had completed two passes he cut out the air switch on the ATP.  The Commissioner also found that this 
was an extremely dangerous step because it removed fundamental protections for the safe operating of the locomotive and 
placed other users of the track in grave danger of accident if the train controller needed to stop the operations of the train by 
setting signals against it. 

73 The Commissioner also found that Mr Burtenshaw “compounded” the potential for danger by turning down the radio.  His 
explanation that he did so so as to be able to listen to instructions from Mr Collins was not credible, the Commissioner found.  
The Commissioner also found that Mr Burtenshaw was an experienced driver and knew that the communications link was vital.  
The Commissioner also found that there was no reason why Mr Burtenshaw was justified in concluding that he could breach the 
rules to carry out the task which he did, nor could he offer any justification for what he did.  This was because he had decided to 
do the job and do it as quickly as he possibly could, the Commissioner decided.  By doing so, Mr Burtenshaw, the 
Commissioner found, put himself and others in harms way, in an action which no experienced driver should have contemplated. 

74 The Commissioner also found that there was no justification for cutting of the air section of the ATP, and that Mr Burtenshaw 
would know that.  Further, even though he made an entry in the log about his cutting of the ATP, he did not discuss it with the 
controller, and did not do so because he knew that the train controller would not countenance such conduct. 

75 The Commissioner also found that it was not an answer to say that there was no traffic for miles and so the rules could be 
breached.  That this was so did not justify breaches of the rules, he found. 

76 The HAUP downloads and the ATP downloads contained in BHP’s book of documents, the Commissioner found, showed that 
the train was hard driven, as witness described it.  This was further evidence, he found, to support a conclusion that 
Mr Burtenshaw set about doing the job quickly for reasons of his own. 

77 The Commissioner found that there was no evidence that Mr Burtenshaw was suffering distress on that day, as he certainly later 
asserted, particularly in his letter to Mr Darby, and during the ICAM process. 

78 The Commissioner found that his personal problems began to loom large after he realised that he was in serious jeopardy of 
losing his job.  Further, even though he had a series of personal and emotional problems over a number of years and had been 
receiving counselling for them, Mr Burtenshaw, the Commissioner found, was able to operate at work during that period even 
though he had time off from time to time because of his emotional state. 

79 Since he did not say on that day that his problems altered the way he went about his work, it was open to conclude that the 
reasons which he did his duties in the way in which he did had nothing to do with his state of mind, but more to do with the 
failure to obey the rules, and to engage in conduct a professional and sensible driver would not have engaged in, the 
Commissioner found.  The Commissioner found that in doing so Mr Burtenshaw fundamentally breached his contract of service 
and his employer was justified in terminating the contract. 

80 Thus, the Commissioner found that the employer had not abused its right to dismiss, that it was not possible to conclude that 
there had not been a fair go all round, and that the application should therefore be dismissed. 

ISSUES AND CONCLUSIONS 
81 This was a discretionary decision as that term is defined in Norbis v Norbis [1986] 161 CLR 513 (see also Coal and Allied 

Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194). 
82 Unless, the appellant establishes that the exercise of the discretion at first instance miscarried, in accordance with the principles 

laid down in House v The King [1936] 55 CLR 499 and Gromark Packaging v FMWU (1992) 73 WAIG 220 (IAC)), there is no 
warrant in the Full Bench to interfere with the exercise of the discretion at first instance, and, in particular, no warrant to 
substitute the exercise of the Full Bench’s discretion for that of the Commissioner at first instance. 



84 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3793 
 

83 We would also refer to Fox v Percy (2003) 197 ALR 201 (HC) and the principles laid out therein which require the Full Bench 
to exercise the statutory authority conferred on it on appeal, but that does include paying due deference within the principles laid 
down in Devries and Another v Australian National Railways Commission and Another [1992-1993] 177 CLR 472), and the 
other cases cited therein, to the advantage enjoyed by the tribunal at first instance in findings based on the credibility of 
witnesses. 

84 It is fair to say this about what occurred.  By cutting out the operation of the ATP, the ATP’s function of protecting persons, 
property and the train, as a fail safe system, was eliminated.  That is because a penalty brake application which occurs when the 
ATP is working should certain eventualities take place, such as the exceeding of speed limits, would not be able to be used.  The 
ATP because it was not functioning could not, in particular, prevent Mr Burtenshaw from exceeding 35 kph as it otherwise 
would have done.  Further, where a signal is at stop, the brake penalty would not be applied to stop the train if it went through a 
red signal when the ATP was not working.  Further, the train controller, until the alarm went of, would have and had, in this 
case, no knowledge that any other vehicle movement on the rail was not protected by the red signal.  Quite clearly, by turning 
down the radio and turning off the ATP he was isolated from the train controller’s direction and the train controller’s ken.  He 
was also clearly, because of those acts, and because he was going backwards and forwards through a red signal without 
permission in shunt mode, operating apart from the system which provided for safe working operations.  Particularly, the train 
controller could not bring him to a stand and had to rely on a passenger’s mobile telephone to contact him.  We say that by way 
of prefacing the matters which it is now necessary to deal with.  In considering these grounds, it is necessary to recall, too, that, 
as expressed in the letter of dismissal, Mr Ireland made it clear that Mr Burtenshaw was dismissed because of his going through 
the stop sign, turning of the ATP, and turning down the radio.  Mr Ireland also made it clear that he took into account the 
medical and psychological evidence relating to Mr Burtenshaw’s condition. 

Ground 1 
85 The Commissioner at first instance was required to consider that there was no danger at all arising out of the manner in which 

the task was carried out by Mr Burtenshaw, it was submitted.  There was no danger on the evidence, because there was no train 
for some miles, and the controller, Mr Mathews, knew that and made that clear in his statement to the inquiry.  He stated quite 
clearly that Mr Burtenshaw was doing no harm going backwards and forwards on the weighbridge and that was the case.  There 
was no actual danger at all and there was no other rail vehicle within some kilometres.  That, of course, is not an excuse for his 
breaches of the rules, but relevant to the question of the degree of or seriousness or otherwise of these breaches.  That he acted in 
breach of the rules was not in question.  He did.  However, there was no evidence of any likely collision with any other rail 
vehicle.  As to whether Mr Burtenshaw could have collided with a person on the track, that is certainly irrelevant to his going 
through red signals whilst calibrating, by travelling backwards and forwards over a very limited distance. 

86 We refer again to the radio conversation at 0701 or thereabouts between Mr Mathews and Mr Burtenshaw where Mr Mathews 
told him that he would have until 0820 to complete the calibrating adding “Next traffic that I know of is a loaded train 
approaching the 114 so you will have until around about 0820”.  However, that answer could not, on any fair reading, be 
interpreted as permission to break the rules, particularly when before he did break the rules Mr Burtenshaw sought permission to 
pass the red signals and/or go into shunt mode.  Further, for that reason, amongst others, his statement that going through the red 
signals was an aspect of going into shunt mode was simply not credible given that he sought no permission to go into shunt 
mode after the first two occasions. 

87 There was no actual danger in driving the train backwards and forwards through the signals at red (see the evidence of 
Mr Dorotich at page 115-116 of the transcript at first instance and the rail operations safety adviser, Ms Greenhill at tab 8 (AB2), 
exhibit S8)). 

88 The substance of Mr Burtenshaw’s acts are these.  Mr Burtenshaw knew that he required permission to go through the red 
signals within the junction, which is what, of course, he did not do after the first two passes when he did obtain permission.  
There is reference in the submissions to his not getting permission to go into shunt mode, which, of course, implicitly would 
permit him to ignore the red signals.  His explanation was that he thought that one granting of permission was enough to cover 
his doing the calibration passes over the weighbridge in the junction.  However, he did ask twice for permission, not once, a fact 
which could properly lead to the conclusion that he knew that he had to ask permission before each pass or each shunt. 

89 Further, he was an experienced driver who, it is safe to infer, knew fully what was involved in the work of calibrating.  Further, 
he was an experienced driver who was expected, and, indeed, required to know the rules and to comply with them.  It follows 
that he deliberately did not comply with the requirement to go through the red signals or into shunt mode, and did so after 
obtaining permission from the train controller to do so.  What he was required to do under the rules, it was not contested, was to 
obtain permission to go through the red signal at the junction and/or to go into shunt mode each time that he wished to do so, and 
certainly before setting the train back ((ie) reversing it).  He did not do so, and he had no justification on the evidence for this 
failure and his consequent acts.  By inference, he knew that he had none.  His statement to Mr Mathews that “they will hang me” 
is some evidence to fortify that conclusion, but there is sufficient evidence without it.  The fact of the matter is that he did not 
and could not offer a reasonable excuse for turning off the ATP and merely entering it in the log.  He did not and could not offer 
a reasonable excuse for going through the red signal or into shunt mode without permission.  It was open to find that he well 
knew what his duty was in that respect, just as he well knew what his duty was in relation to the ATP.  With the ATP turned off, 
of course, any driving over the speed limit could not be detected.  It is also to be noted that Mr Burtenshaw told the inquiry that 
he was required to travel in excess of 30 kph whilst making passes over the weighbridge to enable calibration to be effected.  
However, on all of the evidence, he was not required to travel over 30 kph.  He gave no explanation why he did not inform the 
controller that he had turned off the ATP, which is the fail safe device to ensure safe working (see the discussion of this device 
in Cupak’s Case (op cit)). 

90 Next, he turned the radio down contrary to the rules and could not be contacted by control by radio even when an alarm went off 
informing control that he was driving his train through the signal set at red.  He justified that on the basis that he could not hear 
Mr Collins’ requests and directions with the radio on, and also needed to concentrate on what he was doing during the passes.  
Even if that were correct, which it would seem was doubtful, there is no reason why he could not have informed the train 
controller of this situation and asked for his permission.  Therefore, his explanation was not one which should have been 
accepted as credible. 

91 In our opinion, given the deliberate failure to comply with the requirement not to turn the ATP off without the train controller’s 
permission, his deliberate failure to seek permission to go into shunt modes and proceed against the red signals, his placing 
himself out of contact from the controller by radio can only be seen as part of a shutting off of his train from the controller and 
impeding or preventing the operation of the device, namely the ATP.  Whether it was open to the Commissioner to find that he 
deliberately did so in order to complete the task with unwarranted speed and contrary to the rules is another matter, particularly  
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since it was not put to him.  However, one can infer that it was done entirely deliberately, and that he broke three rules entirely 
deliberately.  Those findings are not challenged in this ground, at least not directly, and they cannot be challenged on a fair 
reading of the evidence, and having regard to the Commissioner’s advantage in seeing the witnesses. 

92 However, in considering this ground, and, indeed, the other grounds, it is necessary to look at Mr Burtenshaw’s behaviour and 
note that the Commissioner’s findings, correctly made, were that Mr Burtenshaw deliberately broke three important rules 
isolating his train, dispensing with the fail safe protection of the ATP, and turning off the radio whilst he was going through 
signals set at red. 

93 The question is whether the Commissioner at first instance erred in failing to consider that there was no danger arising out of the 
performance of these movements.  The Commissioner found that it was an extremely dangerous step to cut out the air switch on 
the ATP.  This was because it removed fundamental protections for the safe operating of the locomotive and placed 
Mr Burtenshaw and other users of the track in grave danger.  The Commissioner also found that Mr Burtenshaw compounded 
the potential danger by turning down the radio because whilst the radio was down he could not hear orders, directions or 
warnings from the controller.  We would also add that he would not be able to hear orders and directions from the controller to 
other drivers and communications by and to other drivers.  In relation to the question of danger, the Commissioner made a 
finding that it is no answer to the criticism of Mr Burtenshaw’s conduct to say that the traffic controller said that there is no 
traffic for miles, and therefore the “fundamental” safety rules could be breached. 

94 The Commissioner observed that the reason why safety precautions are taken is not only to protect against perceived hazards, 
but also unperceived hazards.  This is an observation which, with respect, we observe is entirely correct.  Thus, he went on to 
find that the assumption that there would be no other trains near the weighbridge area could not justify his acting in a manner 
which was dangerous and which was not justified by those assumptions.  There were some very detailed submissions about this 
matter.  The question of danger, potential and actual, was considered in some detail in Cupak’s Case (op cit).  As a background 
to this matter, the undisputed fact that the movement in which Mr Burtenshaw was engaged was unique was not challenged in 
evidence and to so describe the movement is correct.  It is unique, as we understand it, because a train only moves backwards 
and forwards over a quite short distance on the same piece of track when the weighbridge is being calibrated.  The train was also 
driven relatively fast, but there is no evidence that it was driven at an unsafe speed. 

95 The question then arises whether the acts and breaches of the rules were dangerous.  There is no doubt, on all of the evidence, 
that there was no train or rail vehicle within some kilometres of the junction at the time when Mr Burtenshaw’s train was 
engaged in the calibrating movement.  What was undisputed was that no other train or rail vehicle could enter the junction whilst 
the signals were red, and, in any event, without the permission of the controller.  The controller knew and advised 
Mr Burtenshaw that there was no other rail traffic around for some kilometres.  The controller also told him at his request that he 
had one hour and 20 minutes to complete the calibration.  He knew this.  Certainly, the turning off of the ATP and radio were 
dangerous acts qua act in that the fail safe system was turning off, which, inter alia, allowed the speed limits to be exceeded 
without detection and/or prevention, if that is what occurred. 

96 Mr Burtenshaw’s failure to advise the train controller that the ATP was off or that his radio was turned off and/or to seek the 
necessary permission to do so beforehand was, as the Commissioner found, conduct incompatible with safe operations as such.  
Indeed, it was.  We have already observed that Mr Burtenshaw was unable to hear orders, directions or warnings from the 
controller to himself or others or communications to and from other drivers.  In particular, he went through a red signal without 
permission 10 or 11 times.  However, if one turns to the actual danger, there was none.  There was no prospect of any rail traffic 
being near him for some kilometres.  There was no prospect of any other rail traffic being near him for one hour and 20 minutes.  
No one could approach his train without the controller knowing or authorising it.  The controller did not authorise it.  No other 
train or vehicle entered the junction, or, as a matter of fact, was within some kilometres of him at any time.  The controller knew 
that Mr Burtenshaw was in the junction and knew what he was doing.  The controller directed him into the junction and on two 
occasions had given him permission to do what he later did without permission.  The controller knew that this was a unique set 
of movements over a quite short distance occurring with no other traffic in the vicinity.  In fact, there was no other traffic.  It 
does not assist to refer to people or animals on the line, because in terms of actual danger there were none.  There was no actual 
or foreseeable danger in the short term, for those reasons, and the Commissioner at first instance erred in finding otherwise. 

97 That Mr Burtenshaw eliminated the operation of the ATP when he had every reason to think that he was safe from other traffic 
and travelling over a few hundred metres backwards and forwards was dangerous and contrary to safe working practices, is, of 
course, indisputable.  We would so find.  It was not, however, extremely dangerous because of the circumstances which obtained 
in this matter.  A similar observation could be made about turning off the radio.  A similar observation could even be made 
about his travelling through the red signals.  He was, in fact, not doing much harm out there going backwards and forwards, and 
that was the essence of the act.  He did not cause actual danger.  However, because there was a breach of three important 
regulations, one repetitiously, and all deliberately, the acts should be correctly characterised as dangerous because it was 
contrary to safe working practices, but it was not actually, or, in all of the circumstances, very or extremely dangerous. 

98 Further, the Commissioner at first instance erred in finding, in the circumstances, that it placed other users of the railway in 
grave danger if the controller needed to set signals against it.  Again, there was no evidence that this was going to be necessary.  
Thus, while it was open to find that these breaches of the rules were dangerous, for the reasons which we have observed, there 
was no basis to find that they caused actual danger or that there was grave danger or extreme danger.  Indeed, if it were 
necessary, Mr Dorotich’s evidence and Ms Greenhill’s evidence supports such a finding. 

99 Mr Mathews said that Mr Burtenshaw could not be doing harm going backwards and forwards and he knew that Mr Burtenshaw 
was there doing precisely that.  There is some substance in that view, but it is also a somewhat oversimplified view. 

100 There was no actual danger or grave danger, but there was danger inherent in his acts, acts which were forbidden because they 
were unsafe and dangerous.  That ground is not made out. 

Ground 2 
101 There was a submission at first instance that Mr Burtenshaw’s dismissal was unfair because it was inconsistent with the 

disciplinary treatment meted out to other drivers who had been involved in various incidents, particularly those who had gone 
through red signals or disabled the ATP (see tabs 3-6 and 9 and exhibits S3, S6 and S9 (AB2)).  The drivers referred to in those 
incidents were not dismissed, but were treated leniently (see the discussion of these matters by Sharkey P, Coleman CC and 
Beech SC in Cupak’s Case (op cit)). 
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102 These were the incidents involving Mr Dominic Yap, who failed to report that his ATP was not functioning and went through 
node 3 at stop.  He was a level 5 driver who well knew what his responsibilities were.  He did not alter the override or report the 
matter to the train controller, but wilfully disregarded the rules.  He was not dismissed, even though he had travelled about 
100 km with the ATP not functioning and failed to seek permission to proceed with it not functioning. 

103 Mr Gregory Brandis deliberately overrode the ATP 10 times and went through node 3 set at stop in about 45 km.  He offered no 
explanation.  He was not dismissed. 

104 Mr Dennis Robinson passed a signal at red because he was not vigilant.  He was too busy engaged in arranging his lunch and 
writing up his diary.  Therefore he did not see the red signal in time, applied his emergency brakes and overshot the signal by 
100 metres, when there was heavy traffic ahead.  This was properly characterised as a serious incident, but the driver was not 
dismissed.  He was honest about his fault and frankly explained what occurred. 

105 There was another incident where a driver, Mr Graham Julian, went past a signal G8 by six metres, but he was not dismissed. 
106 There was another incident involving Mr Warren Johncock on 23 August 2003.  He went through a red signal GJ8 at stop and 

was issued with a final warning, but was not dismissed. 
107 The question of inconsistency involves consideration of a number of matters.  First, every other driver referred to was dealt with 

much more leniently than Mr Burtenshaw.  None were dismissed. 
108 Mr Burtenshaw was a driver with 17 years experience who had not been guilty in the past of any relevant serious disciplinary 

breaches, except for one which occurred as far back as 1993.  At the time of the incident Mr Burtenshaw had just experienced a 
serious emotional blow because his wife had left him for another man, and, indeed, a close friend.  He had had the day off the 
day before this incident as a result.  There is no evidence that any or any similar mitigating circumstances applied to the other 
five drivers.  Certainly, the Commissioner found that it was not a cause of what he had done, but that the stress he was suffering 
was caused by the consequences of his actions and his fear for the future of his employment.  Certainly, he did not, in the course 
of the inquiries, when first asked about his behaviour, ascribe his behaviour to this difficulty or to his undoubted anxiety 
depression and condition, notwithstanding that he had been treated medically and psychologically for some months for such a 
condition.  He said that he felt fine.  However, he continued to be treated.  Dr Silbert’s assertion that Mr Burtenshaw was fit for 
work, of course, was made nearly two months after this incident and after he had been told of his wife leaving him. 

109 It was open to find objectively that he may, in part, have been affected, whether he thought so or not, but this, of course, would 
not exculpate him.  It might, however, be a factor which should properly be taken into account in considering the fairness of his 
dismissal. 

110 Mr Yap, Mr Brandis, Mr Robinson, Mr Johncock and Mr Julian offered no such explanation and had no such mitigating 
condition at any time.  There was no evidence of their records of employment or how long they had been employed by BHP. 

111 We want to add because of what has been said previously, that we consider that that ATP is an important fail safe system which 
will pull up a train for going too fast or going through a red signal or node.  This was discussed in detail in Cupak’s Case (op 
cit).  It is dangerous to render it inoperative because without a fail safe system, it would seem that the sole protection against 
danger rests with the driver, and, to some extent, the controller.  It is noteworthy, and it is for good reason, that a driver is not 
permitted under the rules to eliminate the operation of the ATP without the consent of the controller.  In our opinion, it makes no 
difference whether this occurs on the Goldsworthy line where train orders are the main implements of train separation or on the 
main line where signals and the controller’s directions are the main means of train separation. 

112 It was open to and correct to find that Mr Burtenshaw deliberately turned off the ATP, as we have said, and he deliberately 
committed a breach of that rule.  He gave an explanation which was not credible about why he did not seek permission each time 
as he was required to do before he went into shunt mode or went through the red light.  There was, however, as we have said, no 
actual danger to any other person or rail traffic. 

113 BHP’s case was that what Mr Burtenshaw did was dangerous.  He did go through the red signal without the requisite permission 
10 or 11 times, not once.  However, he first asked and was given permission to do what he did, and did so on a second occasion.  
The controller knew that he was there, but his consent was not sought to turn off the ATP, turn down the radio, or go into shunt 
mode and through the signals at red.  There was no actual danger, and he was exposed to other traffic in/or about the junction 
over a period when he performed the movements to enable calibration of the weighbridge.  However, his breaches of the rules in 
isolating his train whilst he further breached the rules were inherently dangerous. 

114 In Mr Yap’s case, that driver deliberately and without explanation for so doing failed to inform the controller that his ATP was 
not operative.  He did not alter the override either, but travelled over 100 km with the ATP not functioning ((ie) with no fail safe 
system operating), and he went through a node when he should have stopped and at which he would have stopped had he not 
turned of the ATP.  This was a serious and deliberate breach.  However, it was not accounted extremely dangerous or grave, and, 
if it were, the penalty imposed was not dismissal.  Of course, in the sense that there was no actual danger or actual extreme 
danger, Mr Yap’s breach was similar to Mr Burtenshaw’s.  However, he did not break two other important rules by turning his 
radio off or by going through red signals deliberately.  He did, however, travel down 100 km of main quite deliberately with no 
ATP working.  What he did was serious and dangerous. 

115 Mr Brandis was not dismissed.  He deliberately overrode the ATP 10 times and went through node 3, which was set at stop, and 
these incidents occurred over a distance of 45 km.  What he did constituted repetitive and deliberate breaches of the rules, as was 
the case with Mr Burtenshaw.  There is no evidence of any explanation given for this.  There was no evidence of actual danger.  
However, Mr Brandis’ breach was also like Mr Burtenshaw’s serious and dangerous. 

116 Mr Robinson was not dismissed.  He went through a red signal, overshooting it by 100 metres, because of a breach of the rules 
and serious inattention when the line ahead of him was crowded and there was actual danger.  He gave a ready and frank 
explanation.  There is no evidence of his record.  He did not turn off his ATP or radio or repetitively go through a signal set at 
red.  His act was one of serious negligence causing actual danger. 

117 Mr Johncock went through a signal at red, giving a somewhat inadequate explanation for so doing.  He was not dismissed, but 
he was given a final warning. 

118 Mr Julian went through a red signal, overshooting it by six metres, but he was not dismissed. 
119 It was open to him to find, and it should have been found, that the behaviour of the three drivers, Yap, Brandis and Robinson, 

were either so negligent or so deliberate as to merit greater disciplinary action than minor suspensions, warnings and retraining.  
The acts of Mr Yap and Mr Brandis were wilful breaches of the rules and repeated breaches.  Mr Burtenshaw’s was in similar 
case.  Mr Robinson’s was a serious breach caused by his own inattention.  Mr Johncock’s incident seems also to have been  
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caused by his own inattention, and that might seem to have been the case, too, with Mr Julian.  That Mr Burtenshaw was 
dismissed and they were not was an inconsistency which was conclusive evidence of unfairness. 

120 The Commissioner at first instance failed to make any finding on this point, and, as a result, since it was a very relevant fact, the 
exercise of the discretion at first instance miscarried.  What finding therefore should the Commissioner have made?  In our 
opinion, the other drivers were treated far too leniently, as was the controller, Mr Mike Le Flohic in Rudland’s Case (op cit).  
Whether they or any of them should have been dismissed is not a matter for the Full Bench to determine in these proceedings.  
Whether because they were treated leniently it was inconsistent and unfair to dismiss Mr Burtenshaw is the question on which a 
finding should have been made, and in relation to which a finding must now be made. 

121 Mr Burtenshaw committed 10 or 11 acts of going through a red signal or into shunt mode without permission.  However, he did 
do so after he had earlier obtained permission to go through the lights and/or in shunt mode and there was no actual danger.  
That act in itself was not a great deal worse than Mr Yap’s and Mr Brandis’ serious and wilful elimination of the ATP and their 
going through a node as a result.  There is no evidence that they were frank about the matter.  Mr Burtenshaw was not frank.  He 
came up with an inadequate or incredible explanation.  There is no evidence that he had a worse record than any other driver.  
No driver caused actual danger.  They broke the rules deliberately, as Mr Burtenshaw did.  Mr Robinson was negligent and 
caused actual danger, but frankly admitted his fault.  In Mr Johncock and Mr Julian’s case there was no evidence of a worse or 
better record than Mr Burtenshaw. 

122 The question is whether it was unfair to treat Mr Burtenshaw less leniently than the others ((ie) that it was unfair to dismiss him).  
In his case his behaviour consisted of deliberately breaking the rule which stopped his going into shunt and through a red signal 
without permission.  In mitigation he had first seen it and sought permission.  However, having done that, with full knowledge 
of the rules, he broke it.  His turning off the ATP was obviously directed, it was open to find, and we would so find, to 
concealing that that is exactly what he was doing, and he deprived his train of the fail safe system in order to conceal what he 
was doing.  That was a serious and dangerous act.  He obviously did so, for whatever reasons, so that the controller would not 
know what he was doing.  As to the turning down the radio, it was open to find, and correctly open to find, that that also was to 
ensure that he would receive no directions which would prevent him doing what he wanted to do.  Its effect was dangerous.  It 
cut him and his train off from the other traffic and a knowledge of its movements.  He committed these deliberate and serious 
acts in breach of the rules.  That they were repetitious and that he gave a patently incredible explanation for his breaches 
aggravated the situation.  What he did was to create a situation whereby he was uncontactable whilst he went through the red 
signal and into shunt mode 10 or 11 times without obtaining permission, well knowing that he was doing wrong, at speeds which 
at first blush were not required. 

123 That he had a medical condition and suffered a severe emotional blow does not, without further evidence, mitigate his conduct 
and explain that he was not “focussing” on his work.  That is not a tenable finding when he deliberately and calculatingly broke 
the rules and his train was “isolated” by his acts.  That there was no actual danger does not reduce the serious and multiple 
nature of the breaches of the rules and their inherently dangerous nature.  As a result of the nature and number of his wilful acts, 
we would find that such acts were more serious than those of the other drivers.  Perhaps one or other of them should have been 
dismissed, but Mr Burtenshaw’s acts were so serious that they constituted a breach of his duty of obedience under the contract so 
serious that it justified dismissal. 

124 Even his 17 years of good conduct could not fairly and properly, in our opinion, counterbalance the nature of his acts.  We 
would so find, and that ground fails for those reasons.  We would not therefore, notwithstanding the miscarriage of the discretion 
in that respect at first instance, having made the findings expressed above and which the Commissioner ought to have made, 
exercise our discretion in any different way on what that ground asserts. 

Ground 3 
125 The Commissioner at first instance found that Mr Burtenshaw decided to cut out the air switch on the ATP.  This was an 

extremely dangerous step, so the submission went, because it removed fundamental protections for the safe operation of the 
locomotive and placed him and other users of the track in grave danger of accident if the train controller needed to stop the 
operations of the train, the Commissioner found.  It was submitted that in so finding the Commissioner erred because 
Mr Mathews had authorised Mr Burtenshaw to go into the shunt mode and into the junction, which meant that the ATP was 
disabled for all purposes up to 35 kph.  The override of the ATP enables the extension of the shunt mode to all speeds and not 
those up to 35 kph.  Thus, the protection was removed when Mr Mathews authorised the use of the shunt mode because it 
enabled the train to go through the signals at red and travel in either direction on the track.  Thus Mr Burtenshaw, it was 
submitted, did what he was authorised to do. 

126 There was no evidence to justify the finding that he was attempting to do the job as quickly as he could and that is why he broke 
the rules, it was submitted.  Further, this was never put to him.  That, of course, is the case. 

127 For the reasons which we have already expressed, the act of cutting out the ATP was dangerous, but, in the circumstances, it 
caused no actual danger.  It was a breach of the rules and one of three.  Mr Burtenshaw offered no real justification or acceptable 
reason for carrying out the calibration movements as he did.  He knew or ought to have known, for the reasons which we have 
expressed above, that one cannot go into shunt mode and/or through red signals without permission, and that to do so is very 
serious.  He knew or ought to have known that one should not render the radio inoperable and/or the ATP inoperable without the 
permission of the controller and did so.  The fact of the matter is, too, that in saying that he misunderstood the rules, which is 
what he said, particularly in relation to the failure to obtain permission to go into shunt mode and/or through the red signals, that 
he knew already that he had to obtain permission and wilfully decided not to. 

128 In any event, when drivers and controllers are required by the Mines Safety and Inspection Regulations 1995 to know and 
comply with the rules, it is no or little excuse to say that one does not know the rules.  The cutting out was not, in the 
circumstances of this case, for the reasons which we have expressed, extremely or actually dangerous or gravely dangerous, 
however. 

129 For that reason, that ground is only partly made out. 
130 However, the ground itself has no bearing on the overall conduct of Mr Burtenshaw and on all the circumstances of this case, for 

the reasons which we have expressed. 
Ground 4 
131 Mr Burtenshaw consistently said that he believed that he had authority to do what he did.  That was supported by the facts, so 

the submission went.  Mr Mathews said that he knew what the job required.  There was no other traffic.  Mr Burtenshaw had one 
hour and 20 minutes in which to carry out his job.  Mr Mathews was not concerned that he was going through the signals at red. 
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132 The Commissioner at first instance therefore should have found, so it was submitted, that Mr Burtenshaw had an honest and 
reasonable belief that he had authority to do what he did, but was mistaken.  For the reasons which we have expressed above in 
relation to ground 3 and other grounds, it is clear, because of Mr Burtenshaw’s repetitious acts, the deliberate nature, the 
requirement that a driver know the rules, and Mr Burtenshaw’s own knowledge of the necessity to obtain permission, that he did 
not have an honest and reasonable belief that he had any authority to do what he did, or that he was mistaken.  He knew or ought 
to have known that he required permission to eliminate the ATP.  He knew or ought to have known that he was in breach of a 
rule in making himself unavailable on the radio.  As we have found, he did so in order to go through the red signal or in shunt 
mode without permission and without being told not to, and without anything preventing him from so doing it. 

FINALLY 
133 For all of those reasons, we would find that the exercise of discretion at first instance did miscarry in one respect only.  The 

Commissioner at first instance was open to find that individually and collectively the three breaches of the rules committed by 
Mr Burtenshaw were serious and dangerous.  The Commissioner was entitled to find and correct to find that the dismissal was 
not harsh, oppressive or unfair.  The Commissioner was entitled to find and should have found that Mr Burtenshaw was not, for 
the reasons which we have expressed, treated inconsistently from the other drivers.  The Commissioner was entitled to find that, 
notwithstanding his long record of service, these acts were serious enough to warrant dismissal.  The Commissioner was entitled 
also to find that he offered an explanation which was patently not credible, given that as a driver he was an experienced one and 
required to know the rules. 

134 For all of those reasons, we would dismiss the appeal. 
COMMISSIONER S J KENNER:   
135 I have read in draft form the reasons for decision prepared by the President.  I agree for those reasons that the appeal be 

dismissed.  I do not wish to add anything further. 
THE PRESIDENT: 
136 For those reasons, the appeal is dismissed. 

Order accordingly 
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Order 
This matter having come on for hearing before the Full Bench on the 14th and 15th days of September 2004, and having heard Mr D H 
Schapper (of Counsel), by leave, on behalf of the appellant, and Mr A D Lucev (of Counsel), by leave and with him Mr R Curry (of 
Counsel), by leave, on behalf of the respondent, and the Full Bench having reserved its decision in the matter, and reasons for 
decision being delivered on the 26th day of November 2004 wherein it was found that the appeal should be dismissed, it is this day 
the 26th day of November 2004, ordered that appeal No FBA 20 of 2004 be and is hereby dismissed. 

 By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 These are two appeals by the above-named appellants, Julie Anne Gibson and Christine Erica Roberts, against the decision of 

the Commission at first instance, constituted by a single Commissioner, whereby the Commissioner dismissed applications 
brought by the above-named appellants pursuant to s29(1)(b)(ii) of the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as “the Act”).  The appeals were heard together by consent.  The appeals are brought pursuant to s49 of the Act. 

GROUNDS OF APPEAL 
2 The grounds of appeal are as follows and are almost identical so that I reproduce them hereunder as a single set of grounds (with 

a note of amendment in ground (a)(iv)) (see pages 2-4 of the appeal book (hereinafter referred to as “AB”)):- 
“The learned Commissioner erred in fact and in law in finding that the Appellant was, at the material times, a casual 
employee, in that — 
a) The evidence and the weight of the evidence established that the Appellant — 

(i) applied for an advertised part time position; 
(ii) was not informed at or before commencing employment that she was a casual employee; 
(iii) was classified as a part time employee for the major and substantial period of the employment; 
(iv) worked regularly each week for a period in excess of 11 years (8 years in the case of Ms Roberts); 
(v) worked in accordance with a roster published in advance; 
(vi) had a reasonable and mutual expectation of continuity of employment; 
(vii) was required to give notice and request permission to be absent on leave; 
(viii) had a consistent starting and finishing time of work; 
(ix) was prohibited by the award from being engaged as a casual for a period longer than 13 weeks; 
(x) was not informed at the conclusion of work each day whether and when her services would next be 

required by the Respondent; 
(xi) declined in 1999 to vary her existing part time conditions of employment, not declined to change her 

status from casual to part time; and 
(xii) was at all material times a part time employee. 

b) The learned Commissioner failed to have any or any proper regard for the effect of section 114 of the 
Industrial Relations Act 1979 on any agreement or understanding by and/or between the Appellant and the 
Respondent to the effect that the Appellant was a casual employee, would become or remain a casual 
employee or could work as a casual employee contrary to the express terms of the Clerks Commercial Social 
and Professional Services Award (the award) in that — 
(i) the award provides that unless the basis and terms of employment of a casual clerk are varied by 

agreement in writing between the employer and the Federated Clerks Union of Australia, a casual 
clerk may only be employed for a lesser period than 4 weeks; 
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(ii) the award applied to the Appellant’s employment; 
(iii) there was no evidence of any agreement between the Federated Clerks Union and the Respondent in 

respect of the Appellant; 
(iv) section 114 of the Act provides that a person shall not be freed or discharged from any obligation of 

any award by reason of any contract made or entered into by him or on his behalf and insofar as such 
a contract purports to annul or vary such award it is null and void, without prejudice to the other 
provisions of the contract; and 

(v) a proper consideration of the effect of section 114 of the Act must result in a conclusion that any 
employment of the Appellant as a casual for a period greater than 4 weeks was not permitted and that 
as a matter of fact and law the Appellant cannot be a casual employee. 

c) The learned Commissioner failed to have any or any proper regard for the effect of section 5 of the Minimum 
Conditions of Employment Act 1993 (the MCE Act) on the employment of the Appellant, in that — 
(i) section 5 of the MCE Act provides that a minimum condition of employment is implied in all awards 

and any agreement or arrangement that purports to exclude the operation of the MCE Act has no 
effect; 

(ii) the MCE Act provides that a casual employee is one who is employed on the basis that the 
employment is casual, that there is no entitlement to paid leave and who is informed of those 
conditions before he or she is engaged; 

(iii) the evidence and the weight of the evidence establish that the Appellant was not employed on the 
basis that the employment was casual and was not informed before she was engaged that she was 
employed as a casual; and 

(iv) a proper consideration of the effect of section 5 of the MCE Act must result in a conclusion that as a 
matter of fact and law the Appellant was not a casual employee. 

d) The learned Commissioner failed to have any or any proper regard for the terms of the certified agreement 
between the Respondent and the Transport Workers Union that required the Respondent to notify the 
Appellant - if she was a casual employee - at the end of each engagement if her services were required in the 
next work period, and the uncontroverted evidence that no notifications were given. 

ORDERS SOUGHT 
1) The appeal be upheld and the decision of the Commission at first instance be set aside; 
2) A declaration that the Appellant was not at the material times a casual employee but a part time employee; 
3) The matter be remitted to the Commission at first instance for orders consequential on a finding that the 

Appellant was at all material times a part time employee.” 
BACKGROUND 

3 By their applications the above-named appellants (hereinafter referred to as “Ms Gibson” and “Ms Roberts” or “the appellants”), 
sought payment of annual leave, public holidays and redundancy payments as contractual benefits pursuant to s29(1)(b)(ii) of 
the Act.  The appellants also claimed, in the alternative, pursuant to s29(1)(b)(i) of the Act that it was harsh, oppressive or unfair 
to dismiss them without paying them a redundancy payment. 

4 It was not disputed that the appellants were not paid items which they claimed as contractual benefits denied to them.  They 
were employed, at all material times, by the above-named respondent, Chubb Security Services Limited (hereinafter referred to 
as “Chubb”).  They sought to join the Transport Workers Union as a party to the proceedings.  However, that application was 
refused.  It was submitted on behalf of all of the parties that, if the appellants were casual employees, then the claims fell away.  
In any event, no payment of a redundancy payment or annual leave or public holiday entitlements were made to the appellants 
because the employer maintained that they were, as casual employees, not part-time employees and not entitled under awards, 
agreements or otherwise to such payments.  The appellants’ case was that, at all material times, they were part-time employees 
of Chubb and not casual employees, and that as part-time employees they were entitled to claim the contractual benefits which 
they claimed. 

5 Chubb’s case was that they were both casual employees by virtue of their contract, and, indeed, had previously refused offers of 
permanent part-time employment.  Further, they were paid casual loadings over the life of their employment ranging between 18 
and 30%, in order to cover amounts payable for public holidays, annual leave and redundancy.  It was submitted on behalf of 
Chubb that if they were found to be casual then there would be double dipping in respect of payments, and that the amount of 
double dipping in payment would amount to all but $571.04 for Ms Gibson and $932.00 for Ms Roberts.  In other words, the 
contractual benefits claimed as part-timers are covered by the casual loadings paid, except for those two amounts. 

6 Ms Roberts was employed by Chubb as a cashier for approximately eight and a half years.  She had originally responded to an 
advertisement in “The West Australian” newspaper for a part-time cashier and commenced to work for Chubb on 14 February 
1995.  At her initial interview she was advised of her conditions of employment and that she would be employed for two days a 
week for approximately five hours per day from 12.00 noon to 5.00 pm.  When she first started working she worked Tuesdays 
and Fridays and she was paid weekly, her payslip referring to the Clerks (Commercial, Social and Professional Services) Award 
1972 (hereinafter called “the award”) and to her employment being part-time (see exhibit A3).  She worked two days a week for 
approximately four years.  At one point she ceased working Tuesdays and worked Mondays instead, being advised that that was 
her roster.  Exhibit A4, one of her payslips dated 26 May 1998, also makes reference to part-time. 

7 Between February 1995 and February 1998 she took annual leave and was not paid for it.  When she wanted to take leave she 
sought, as she had to, the permission of her supervisor to do so.  When a public holiday fell on the day she was due to work she 
was expected to go to work the next day instead.  She never made inquiries about why she was not paid for annual leave and 
public holidays, but was told that she was a casual and she assumed that she was a casual.  Ms Roberts said that Ms Gibson and 
she approached the pay office and queried the reference to part-time on her payslips.  She said that she was told that they were 
not part-time employees, and that description was removed from their payslips for the next pay.  Her group certificates for the 
periods 1997/1998 to June 2003 (see exhibit A6) and her summary of earnings (see exhibit A7) were tendered. 
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8 Ms Roberts said that she had been offered a part-time position by Chubb some years before when she was working only one day 
a week, for personal reasons, namely in 1999.  This offer was made by Ms Margaret Princep, the assistant cash room manager of 
Chubb, and Ms Roberts told her at that stage that she was not interested and that her status at that time, she believed, was casual.  
From 1999 onwards she worked on Mondays, but occasionally was asked to come and work during the school hours on a 
Tuesday.  She was never advised at the end of her shift when to come in next.  She worked between five to 12 or 13 hours, 
depending on whether she was called in for an extra day, and towards the end of her employment her hours of work were from 
8.00am to 5.00pm.  Before that she used to start about 9.00am or 9.30am and worked till she finished.  That was the pattern for 
about seven years.  She received three weeks notice of termination at the end of her employment, but was not paid redundancy 
pay.  She approached the union about this, but did not approach the company because she heard casuals were not being paid 
redundancy. 

9 She was unable to recall that she was told that she was a casual employee.  She said “I don’t know that?  I was told that I was 
casual as such, but everybody was in the same position”.  She said that, when offered part-time employment, she refused it 
because she was only working one day a week and it did not seem to be worth it for her.  She said that she believed that she was 
a part-time employee and not a casual but she worked regular hours on a regular roster and had set days. 

10 She also said as follows (see page 19 of the transcript at first instance):- 
“Everyone was offered the same - - everyone was in the same position; everyone was classed as a casual, and 
therefore everyone was offered - - the position of permanent part-time.” 

11 She said that her services were terminated ((ie) she was dismissed) by her employer due to a downturn, that the casual loading 
she had received had been something in the order of 30% down to about 18% or 20%, that she was advised that because of her 
casual status she was not entitled to a redundancy payment, and that she resigned from her union when they did not do anything 
for her.  She was dismissed on 30 June 2003. 

12 Ms Julie Anne Gibson gave evidence that her last day of work was 4 July 2003 and she worked for Chubb as a cashier doing that 
job for approximately 11 years and eight months.  Her hours of work in the beginning were two days a week between 12.30pm 
and 5.00pm.  She was not told anything else about her terms and conditions of employment and commenced working Monday 
and Friday, which were the days that Chubb wanted her to work.  After about three or four years she worked, for a period of two 
or three years, an additional day per week, namely Thursday.  After that she returned to work two days a week, working a 
Wednesday and a Thursday, and a Thursday and a Friday.  At the time of her dismissal she was working a Thursday and Friday, 
which were the days Chubb wanted her to work.  When she worked Mondays, if a public holiday fell on that day, she was 
required to work the following Tuesday.  She was not paid for any days that she did not work.  She said that she thought she was 
employed on the basis of being a casual, but took leave four or five times whilst she was employed there.  She had to get her 
supervisor’s permission to take leave.  She produced the same sort of documents as Ms Roberts. 

13 She was advised she was a casual at one time, although the payslips showed her as a part-timer.  She was paid by the hour and 
was in receipt of casual loading.  She was involved in the EBA negotiations in 1999, which included the establishment of a part-
time category by the employer.  She was dismissed on 4 July 2003 but did not remember when she was offered part-time 
employment and refused it. 

14 In relation to part-time work, Ms Gibson said:- 
“I remember there was some question back in 1999 on - - particularly on Chris's payslip it was "Part-time", so it sort 
of raised the issue "Are we casual or part-time?".  I also personally applied for a - - a loan at the time at the bank, and 
when I had to put down my working particulars someone there happened to - - when I told them what I - - how I 
worked, said, "Well, it sounds to me like you're not casual;  you're part-time".  So that's what brought it to a front.  I 
went upstairs and spoke to Margaret Purdie….” 

15 She said that the accountant at the time advised her that she was a casual.  In the year 2000 she received an offer of part time 
employment.  She said that she did not accept the offer as she had family commitments.  She said:- 

“I was doing two permanent days.  At the time I had - - I did believe that, you know, they had something there to say 
that we could be - - we don't work for them Monday to Friday 7 am to 7 pm.  I just didn't think that”. 

16 Exhibit A11 (see page 111 (AB)) is an internal memo that Ms Gibson received dated 15 February 2001.  Parts of that letter read 
as follows:- 

“Because of the nature of the business that we are now securing, Chubb Security Services in WA are working 
towards a cash room employing operatives who are willing and able to make themselves available for work 5 days 
per week between the hours of 5 o'clock in the morning till 10 o'clock at night Monday to Friday.  We believe this 
will provide a greater degree of predictability of employee hours, enable us to control such issues as annual leave and 
sick leave, whilst at the same time servicing our customers' needs. 
……….. 
Should you still not elect to take permanent part-time status, then, in the future, you may run the risk as a casual 
employee of losing hours of work if other employees who have the status or (sic) Permanent or Permanent Part-Time 
are available and willing to work on days and/or at times you normally would.” 

17 The union representative, Ms Sally Collins, a cashier for Chubb, gave evidence.  All staff were spoken to when they talked about 
transferring from casual to permanent employment. 

18 Ms Margaret Princep gave evidence that she works and worked as the assistant cashier and manager for Chubb.  She spoke to 
Ms Roberts and Ms Gibson about becoming permanent part-time, but they did not believe it was worth their while to become 
permanent part-time. 

19 Mr Grant Narvey, Chubb’s operations manager, said that, in 1999, agreement was reached that the company would offer 
permanent part-time employment to employees who worked as little as eight hours per week.  Mr Narvey spoke to each 
employee concerned including Ms Gibson and Ms Roberts.  He encouraged them to consider changing from casual status to 
permanent employment but neither accepted the offer. 

20 In early 2002, Ms Princep said, there was a round of redundancies after losing the Westpac contract, and these were done on a 
first on last off basis.  Casuals would be made redundant, that is to say, retrenched, first, followed by permanent part-timers. 

21 It was common ground that the award applied to the appellants. 
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FINDINGS AT FIRST INSTANCE 
22 The Commissioner at first instance found that the employment of the appellants was casual because:- 

(a) Both appellants had set days of work and, therefore, they did not follow a posted roster because it was unnecessary.  
(b) That at times days were adjusted as a matter of mutual convenience. 
(c) They worked additional time on occasion by agreement with Chubb. 
(d) They took time off when they wished to, albeit they approached their supervisor to ensure that it would be convenient. 
(e) The amount of time they took off was not limited by any notion of annual leave. 
(f) There was no reference to sick leave since they considered themselves casual. 
(g) There was some limited evidence that Ms Roberts did not know that she was casual, but a fair reading of the evidence 

showed that they both considered that they were casuals and the employees they worked with likewise considered they 
were casuals. 

(h) They were paid a casual loading at all times. 
(i) For the bulk of the time the employment was conducted as if it were casual in nature by both parties. 
(j) Each employee had set days work and this was nothing more than an agreed expectation by each party as to when it 

was mutually convenient to work. 
(k) That both appellants knew that the potential for redundancy was real, that part-time employees were to be more real 

than casual and that part-time employees and not casual employees were entitled to redundancy payments.  That they 
were approached on more than one occasion and encouraged to take up the offer of part-time employment and were 
thereby made clearly aware that the status of the appellants at that time was considered to be casual.  That both clearly 
chose not to take up the part-time contract for personal reasons.  That both continued to be paid a casual loading and 
knew from enterprise bargaining negotiations that their ongoing employment was then not considered to be secure.  
That whilst someone cannot, by a mere label, make the employment relationship something which by law it is not, one 
must look at the manner in which the parties entered the relationship. 

(l) That, balanced against the other facts, the facts that Ms Roberts initially applied for part-time employment, that the 
appellants’ payslips originally recorded them as part-time, and the fact that “the relationship was ongoing” in the sense 
that it did not contain a series of contracts and the award prescription stipulates a period of 4 weeks for casual 
employment, unless by agreement otherwise, did not lead him to conclude that, at the time of the dismissal, the 
appellants were casual employees. 

(m) That, weighing up all of the factors referred to above, including, in particular, the clearly expressed intention of the 
appellants to be casual, the appellants were not part-time employees at the time of the dismissal. 

(n) That, for those reasons, the claims for unfair dismissal and denied contractual benefits for redundancy must fail. 
(o) That, if he were wrong in his characterisation of the employment as casual, then claims for leave payments were not 

competent because they should have been brought in the Industrial Magistrates Court. 
ISSUES AND CONCLUSIONS 

23 The appeal related to findings of mixed fact or law, or of fact or law, and was not a discretionary decision, as defined.  The 
matter before the Full Bench also turned upon the question of jurisdiction or lack thereof, at first instance.  It was valid to raise 
the question of jurisdiction as an obstacle in the Full Bench, on the authority of SGS Australia Pty Ltd v Taylor (1993) 73 WAIG 
1760 (FB), but even more so because it represented a finding (see paragraph 29 (page 15(AB)) which was not appealed against.  
There is no ground which attacks the finding of no jurisdiction. 

24 The appellants cannot succeed however unless they establish that the exercise of the discretion miscarried, according to the 
principles laid down in House v The King [1936] 55 CLR 499 and Gromark Packaging v FMWU (1992) 73 WAIG 220 (IAC).  
In particular, the Full Bench cannot substitute the exercise of its own discretion for that of the Commissioner at first instance 
unless the appellant establishes that the exercise of the discretion miscarried. 

25 If I am wrong in finding that the decisions appealed against were not discretionary decisions, as those terms were defined in 
Norbis v Norbis [1986] 161 CLR 513 and Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194, then I 
make the following observations. 

26 The case for the two appellants was, as I have said, that, at common law, they were permanent part-time employees or part-time 
employees for a lengthy and indefinite period part-time.  The latter is certainly the case.  They were certainly dismissed from 
their employment and claimed annual leave, public holiday pay and redundancy payments which they were not paid.  (One 
might assume that what they claim are not benefits under an award or order, but that is a matter which I will deal with in a 
moment).  They also allege that they were unfairly dismissed because they were not paid redundancy or severance payments. 

27 It was common ground that they were covered by the award, which is a state award, so that definitions of “part-time” and 
“casual” in the award apply to them.  There is also a federal certified agreement (hereinafter referred to as “the agreement”) the 
federal Transport Workers Union and Chubb under the Workplace Relations Act 1996 (Cth) which was to operate from 1 
January 2003 to 31 January 2004, which applied to Ms Gibson and Ms Roberts, inter alia, at the material times, and which 
overrides in its express terms, the terms of the award where those terms are inconsistent with the terms of the federal certified 
agreement (clause 6(a), see page 116 (AB)). 

28 However, under the agreement it is prescribed by clause 6(a), the agreement will not reduce or limit any right, benefit, remedy, 
discretion, authority or power available to Chubb under the award (see page 116 (AB)).  It was common ground that the award 
applied to the appellants’ employment and that the agreement did too and, as I understand it, at the time of their dismissals. 

29 There is no prescription in either the award or the certified agreement for a redundancy payment. 
30 The claim for a redundancy payment relies on the common law contract of employment.  It is also asserted in the alternative 

that, by not paying the appellants a redundancy payment, they were treated unfairly compared to other part-time employees and 
that they were therefore harshly, oppressively or unfairly dismissed. 
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31 If there were no contractual term, either express or implied, which required the payment of a redundancy or severance payment, 
then there was no redundancy payment as a contractual benefit to which the appellants were entitled whether they were casual or 
part-time employees.  The case for the two appellants also was that they were not only part-time employees at common law, but 
were part-time employees as defined in the federal certified agreement. 

32 However, they were not casual employees as defined in the award, so the submission went.  The definition of casual work in the 
award does not apply because one cannot be a casual worker under the award if one is employed for more than four weeks, and 
these employees were employed, each of them, for a number of years.  In addition, there is one other limitation on the 
employment of and definition of a casual employee in that a casual employee cannot be employed for more than 13 weeks when 
he/she is engaged to cover for another employee who is on leave, workers’ compensation or sick, etc., which provision is an 
exception to the prohibition upon a casual employee being employed for more than four weeks (clause 25).  Neither of those 
clauses applied to or was complied with in the employment of the appellants.  They were not casual employees as defined in the 
award for that reason and for reasons which I express hereinafter. 

33 The entitlements for leave and holiday pay are contained in the award in clause 26(4) – Part-Time Employees (see page 11 
(AB)).  The clause reads:-  

“A part-time employee shall receive payment for wages, annual leave, holidays and sick leave on a pro rata basis in 
the same proportion as the number of hours regularly worked each week bears to 38 hours.” 

34 Clause 2 of the agreement (see page 123 (AB)) provides:- 
“Notwithstanding anything elsewhere in this Agreement, provisions with respect to annual leave, annual leave 
loading, sick leave, jury service, bereavement leave and public holidays shall apply to part-time employees on a pro 
rata basis.” 

 (This is contained in the Second Schedule to the agreement.) 
35 Put shortly, the agreement (and the award) provide for part-time employees to have a pro rata entitlement to various leave 

provisions including annual leave and public holidays on the same basis as full-time employees.  They are the source of those 
entitlements and the only basis on which they can be claimed, in the case of the agreement, after 1 January 2003 and up to 31 
December 2004, as the agreement provides. 

36 It is submitted that the part-time provisions can be enforced by an application to enforce the certified agreement.  It is also 
submitted that there is no foundation to enforce the claim for annual leave and for public holiday payments, except in the 
Industrial Court, either by enforcing the certified agreement or the award, there.  In either event, there is, it follows, no 
jurisdiction in the Commission, and the application at first instance was incompetent. 

37 There is no case which is authority for the implication of the terms of a certified agreement or an award into the contract of 
employment.  In fact, the contrary is the case (see Byrne and Frew v Australian Airlines Ltd [1995] 185 CLR 410).  That is clear 
authority to the contrary. 

38 It was also submitted that there was an express agreement to pay redundancy payments which indeed there was. 
39 Following discussions between the union and Chubb and the reaching of an agreement in 1998, a redundancy payment became 

an entitlement of part-time employees by way, as I discern it, of a variation of each employee’s contract of employment.  In June 
2003 that this express entitlement was payable to part-time employees was confirmed in a letter to Ms Maryanne Johnson, Ms 
Georgina Carter, Ms Joanne Heslop, and Ms Tracey Benedetti from Mr Robert Browning, Chubb’s National Employee 
Relations Director.  That such an entitlement existed for part-time employees was also a finding of the Commissioner at first 
instance which was not challenged on appeal. 

40 That there was an unfair dismissal of the appellants because they had, when they were dismissed, not been paid redundancy 
payments, but even if that were an argument for unfairness, which it probably is, it is not an argument which could succeed in 
that any claim for compensation for redundancy payments not made would be incompetent.  The Industrial Appeal Court said in 
Epath WA Pty Ltd and Another v Adriansz and Another (2003) 83 WAIG 3048 at 3051:- 

“As I have said, the judgment of this Court in Dellys is authority for the proposition that where there is no provision 
in an award or term of a contract which provides for redundancy, then it cannot be implied into the terms and 
conditions of service.” 

41 However, again, in any event, such an allegation was not a ground of appeal.  It follows that there can be no claim for that 
amount, even if the dismissal were unfair. 

42 The questions which must be determined are that:- 
(a) Did the Commission at first instance have jurisdiction to determine all or any of the claims for contractual benefits? 
(b) If so, were the appellants part-time or casual employees of Chubb? 
(c) If they were part-time, what, if any, contractual benefits were they entitled to and denied? 
(d) Alternatively, were they unfairly dismissed because they were paid no redundancy payments? 

Part-Time or Casual 
43 Full Benches of this Commission have produced a number of authorities on the question of what constitutes casual or part-time 

employment. 
44 The question of whether the appellants were part-time employees or casual employees is determinable in part at least by 

reference to the agreement or the award, although the claim for service or redundancy payments depends on the variation to the 
contract of employment made on 3 July 2003 between the Transport Workers Union and Chubb, and, indeed, more importantly, 
its employees (see the letters to the relevant employees which were not addressed to Ms Gibson and Ms Roberts (see pages 92-
93 (AB)), and to which I have referred above. 

45 Thus, the claim pursuant to s29(1)(b)(i) of the Act is a claim pursuant to an express term of the contract of employment to pay 
severance or redundancy payments to part-time or full-time employees.  That was the agreement. 

46 In Serco (Australia) Pty Ltd v Moreno (1996) 76 WAIG 937 (FB) at page 939 and MEWU v Centurion Industries Ltd (1996) 76 
WAIG 1287 (FB) at page 1228, these questions were considered.  In this case, the evidence clearly and uncontradictedly 
established that the appellants worked regular hours and days over long and indefinite periods of time, eight and 11 years  
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respectively.  It was open to find on the facts that they were employed for a lengthy indefinite single contract over periods of 
time.  It was also open to make and correct to make those findings.  They also worked in accordance with a roster that did not 
change with any frequency.  They had a reasonable expectation of continued indefinite employment.  They were treated in all 
respects, except one or two, as permanent part-time employees.  They were not, however, paid leave entitlements.  Indeed, in 
Ms Roberts’ case, she applied for a part-time position and for several years was so described on her payslip. 

47 It could not correctly be found that the relationship was that of casual employee to employer, because a casual relationship at 
common law is characterised by a series of separate and distinct contracts of employment, each for a fixed period at the end of 
which neither party has any employment commitments to the other. 

48 In fact, the contrary was the case here (and see Serco (Australia) Pty Ltd v Moreno (FB) (op cit) at page 939).  The appellants 
worked regular hours and regular days on a regular basis each week at the request of their employer over a long and indefinite 
period of time with a reasonable expectation based on the fact that they worked for eight years and 11½ years, that these 
contracts would continue for a lengthy period, similar to that which had occurred in the past.  The contracts of employment were 
in reality lengthy single contracts of indefinite duration. 

49 Further, the appellants could not take leave without consent on the few occasions when they took it.  That fact is directly 
inconsistent with the notion of casual employment in which employment is more likely to be irregular and uncertain and in 
keeping with the word “casual”.  Further, the contracts of employment were not entered into for fixed periods to meet the 
exigencies of particular work requirements of an employer which is a hallmark of casual employment.  They were employed 
under a single ongoing contract of indefinite duration. 

50 In Serco (Australia) Pty Ltd v Moreno (FB) (op cit) at page 939, I said (Beech C, as he then was, agreeing):- 
“The parties, of course, cannot by use of a label render the nature of a contractual relationship something different to 
what it is (see Stewart v Port Noarlunga Hotel Ltd (op cit) per Haese DPP at pages 5-6). 
Certain indicia may be indicative of the nature of the contract, but they are not determinative, taken alone. These may 
include the classifying name given to a worker and initially accepted by the parties, the provisions of the relevant 
award, the reasonable expectation that work would be available to him, the number of hours worked per week, 
whether his employment was regular, whether the employee worked in accordance with a roster published in 
advance, whether there was reasonable mutual expectation of continuity of employment, whether the (sic) notice is 
required by an employee prior to the employee being absent on leave, whether the employer reasonably expected that 
work would be available, whether the employee had a consistent starting time and set finishing time, and there may 
be other indicia.” 

51 Under the award, insofar as that is an indication, clause 25, these appellants could not be held to be casual employees because 
they were employed for a period much in excess of four weeks and, indeed, more than 13 weeks (see clauses 25 (1) and (2) and 
my reference to its provision above).  Under clause 26 of the award, the appellants remained part-time employees because they 
agreed at the time of their engagement to the number of hours to be worked by the employee in any one week and varied the 
same by agreement as clause 25(2) permits. 

52 Further, pursuant to the agreement, they were part-time employees, as defined in the agreement, and made themselves available 
to work as required less than 38 hours a week for a specific number of hours per week and not less than four hours on each 
occasion.  That is the way in which they worked for some years and it is in accordance with the agreement which prescribes in 
Schedule 2, paragraph 2 (see page 123 (AB)) that that is what a permanent part-time employee is.  Of course, by the same 
provision, part-time employees may be offered additional work up to 40 hours per week at the ordinary rate of pay, provided that 
it is mutually agreed between the employer and employee, but that was not relevant to the deciding of this matter. 

53 On those definitions, they were clearly part-time employees at the material times, within the meaning of the agreement and the 
award, and not casual employees. 

54 In addition, for the following reasons, they were part-time employees and should have been found to be part-time employees 
because of the existence of all of the indicia which I have listed above, which existed as matter of fact and because their 
contracts were single ongoing contracts of employment of unlimited duration. 

55 The characterisation of the contract otherwise by the appellants and/or Chubb could not operate to render them casual employees 
when manifestly, as a matter of law and fact, they were not.  All of the facts and circumstances of the case, with only one 
exception, the refusal to become “part-time employees” under the agreement say otherwise, and, indeed, I find that that latter 
fact does not say otherwise in any event.  They were unable to characterise themselves with any validity outside the definition of 
part-time employee, defined in the agreement and the award.  S114 of the award provides that, and a valid agreement registered 
with a different provision binds them as members of the Transport Workers Union, within the definition prescribed in the 
agreement.  Those matters are bars to the contracts being characterised correctly as casual employment contracts.  Further, they 
could not, by one act, such as refusing to become “part-time employees” put a label on facts and conduct which preponderantly 
lead to a different conclusion, as they clearly do. 

56 In addition, or in some cases standing alone, the following facts lead clearly to the conclusion that the appellants were part-time 
employees:- 
(a) The contracts of employment were single ongoing contracts of unlimited duration which, as a matter of law, as laid down 

in Serco (Australia) Pty Ltd v Moreno (FB) (op cit), MEWU v Centurion Industries Ltd (FB) (op cit) and Coad v Dalstar 
Pty Ltd (1998) 79 WAIG 266 per Cawley C, and the cases cited in those cases, could not be correctly in law called casual 
contracts of employment.  That is enough alone to determine the nature of the contracts and it is unnecessary to go any 
further.  However, if I am wrong in that, then the following facts and factors are clear indications, some standing alone, 
and certainly read together, that the contracts of employment were not casual contracts of employment but part-time 
contracts of employment for the appellants. 

(b) The classifying name given to Ms Roberts was part-time worker and initially accepted by her and applicable by 
implication to Ms Gibson who did a similar job.  Further, some payslips classified them, as issued by the employer, as 
part-time employees. 

(c) The provisions of the relevant award and agreement applying, in the case of the award, as and from the date of their 
employments, made them unequivocally part-time employees, as it did all other employees who were employed on the 
same and similar terms and to whom the award applied.  The award more relevantly defined the appellants and similar 
employees as part-time employees at the date of their dismissal.  After 1 January 2003, of course, they were 
unequivocally defined as part-time employees for the purposes of the agreement. 
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(d) By virtue of s114 of the Act, about which I will express my views in more detail later in these reasons, the appellants 
could not be characterised by any agreements to the contrary so as to annul or vary the award.  To the extent that there 
was any agreement to vary the award by varying the definition of what part-time employee is in clause 26 or to attempt to 
effect a contracting out from the award or agreement, such an attempt or fact is null and void in the face of the award. 

(e) That, of course, is precisely what was sought to be done by labelling the appellants as casual employees or even by them 
doing so themselves.  It is to be noted that they only labelled themselves as casual employees because they were told that 
was what they were. 

(f) That the employees had consistent and fixed starting and finishing times, consistent with a part-time contract of 
employment. 

(g) That both employees worked regular and consistent hours at their employer’s direction for periods of years, again 
consistent with a part-time contract of employment. 

(h) Not only did they have a reasonable expectation that work would be available to them, such expectation was met weekly 
over eight and 11 years respectively in the case of both appellants.  (That is simply incompatible with the essence of a 
contract of casual employment.) 

(i) They worked in accordance with a regular and predetermined programme of employment, even if it were not called a 
roster. 

(j) The appellants’ employment for several years was entirely regular, as would not be the case with a contract for casual 
employment. 

(k) They worked in general a fixed number of hours per week, again consistent with a contract of part-time employment. 
(l) There was not only a reasonable and mutual expectation of continuity of employment, there was actual agreed continuity 

of employment and actual performed continuity of employment. 
(m) There was leave given, but it was not annual.  However, such leave was taken and it required notice to be given by the 

employee to the employer and the employer’s consent to it being taken.  (In fact, it should have been taken annually in 
accordance with the award and later, the agreement entitlements.) 

(n) That, inconsistent with the nature of a contract of casual employment, the appellants were not employed pursuant to a 
series of separate and distinct contracts of employment entered into, each for fixed periods, in order to meet the 
exigencies of particular work requirements of the employer (see MEWU v Centurion Industries Ltd (FB) (op cit) at page 
1288).  What occurred was the opposite, in essence, of a contract of employment. 

57 It is necessary to make some further observations. 
58 The Commissioner found that the contracts of employment at the time of their dismissal were contracts of casual employment.  

He considered a number of facts and factors which in the end, on balance, led him to the conclusion that the contracts were for 
casual employment. 

59 First, he found that they had set days work and did not follow a posted roster, as it was unnecessary.  I have already dealt with 
that question above and my finding is that what occurred was compatible with a contract of part-time employment, not a casual 
contract of employment.  I observe that they had agreed set days work which was consistent with an ongoing single contract of 
employment of indefinite duration and not casual employment (see MEWU v Centurion Industries Ltd (FB) (op cit)). 

60 That they were, as the Commissioner found, working varied or additional days or hours from time to time, is not at all 
inconsistent with a continuing single part-time contract of employment where the hours are increased or varied or the days 
worked changed from time to time by consent of the parties.  In fact, I find that the opposite is the case.   

61 That they did not have time off between separated contracts of employment but had to seek leave on several occasions when 
they did not work the scheduled days is consistent with part-time employment.  In other words, the requirement that they work 
regular hours was enforced by their not being able to cease work on those days without leave being granted to do so. 

62 The time which the appellants took off was not calculated by reference to any annual leave entitlement, but that is not to the 
point.  If a correct finding was made that they were part-time employees within the award and the agreement and/or as a matter 
of fact and law generally, they were not being given leave in breach of either or both.  They were, as I have held, part-time 
employees within those definitions and the failure to pay was in breach of both.  They were also part-time employees as a matter 
of fact and law generally and the failure to pay them those entitlements was in breach of both ((ie) annual leave and public 
holiday pay).  I make a similar finding in relation to sick leave, although it is not claimed in this instance.  The Commissioner 
found that they both considered that they were casual employees.  The fact is that, because of the true and unequivocal nature of 
the contract and the terms of the award and the agreement, or each of them individually, they could not validly or with any 
effect do so for the reasons which I have expressed. 

63 In fact, there was a general misapprehension and mislabelling of all employees as casual employees, as is borne out by their later 
unilateral and mistaken reclassification as casual employees when they were, at all times, part-time employees. 

64 As to the paying of a casual loading, that was said to be a payment to the appellants as casuals, since that was not paid under the 
award or the agreement for leave actually taken.  As I have already observed, that it was a requirement of the award that this be 
paid, that there was a breach of the award in not paying it and, later, a breach of the agreement.  That, in the face of the 
definition of part-timers, it was not for Chubb or the appellants to purport to contract outside of the award, and by not paying the 
entitlements under the award, Chubb committed a breach thereof. 

65 I now come to the question of labelling the contracts of employment for the appellants’ contracts of casual employment.   
66 The Commissioner found that both appellants were involved or at least fully aware of enterprise bargaining negotiations in 1999 

and subsequent negotiations presumably between Chubb and the union; and that a key part of those negotiations was directed to 
obtaining more security for the employees, based on the theory that the potential for redundancy was real; and thus that part-time 
staff were to be more secure in their employment than casual staff.  Because of an agreement which I assume means the 
variation of the contract of employment which appears at pages 92-93 (AB), the redundancy payments were to be paid to part-
time employees and, in fact, as I understand it, were when they were retrenched for redundancy. 
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67 The Commissioner also relied on the fact that the appellants were, as was the fact, approached on at least one occasion, to take 
up the offer of part-time employment but refused for personal reasons and also because they had been characterised, along with 
their fellow employees, as casual employees for a long time.  In my opinion, the Commissioner erred in finding that, at the time 
of the dismissals, the appellants were casual employees and not part-time employees. 

68 It matters not that the appellants rejected an offer of part-time employment, for the reasons which I have expressed.  They were, 
at all material times, including the time when they were made an offer of part-time employment, part-time employees, as I have 
already said should have been found.  The facts to which I refer above require such a finding did not, except in a minor respect, 
change after the offers of employment as “part-time employees”.  Further, for the purposes of their entitlements under the award, 
too, the appellants were always part-time employees, as defined, and remained such at the time of their dismissal. 

69 All other employees, who were in similar case and remained in similar case, were part-time employees before they were deemed 
to be part-time employees and certainly were at the time of their dismissals. 

70 After January 2003, the appellants and other similar employees were, for the purposes of the industrial agreement, as defined, 
part-time employees.  All of those factors which I have referred to existed as facts at the time of their dismissal.  Indeed, there 
was nothing to indicate any difference between the appellants’ terms and conditions of employment, saving and except that 
redundancy became an express entitlement for part-time employees, after the alleged creation of positions as part-time 
employees.  There was also the possibility that this meant that award and/or agreement entitlements were paid to persons who 
“elected” to become “part-time employees”.  However, prior to that, any persons such as the appellants who were defined under 
the award and later under the agreement as a part-time employee, should have been paid pursuant to the award and/or the 
agreement.  Of course, correctly, redundancy payments were agreed to be paid to part-time employees who were retrenched for 
redundancy and were paid. 

71 The fact of the matter was that Ms Gibson and Ms Roberts were, at all material times, part-time employees and that the 
agreement to vary the contract of employment reached with the union applied to them as part-time employees and they were 
therefore entitled to redundancy payments.  Thus, at no time did they or could they reject part-time employment because they 
were in fact never casual employees but always part-time employees, and it should have been so found.  Put another way, they 
were also permanent employees in the sense used by Ms Sally Naomi Collins of the TWU (see pages 45-46 of the transcript at 
first instance) and were not required to take any steps to become permanent or to become part-time employees.  It was wrong to 
label the appellants as casual employees at any relevant time or, for that matter, as non permanent employees.  At the time of the 
dismissals they were denied contractual benefits to which they were entitled as part-time employees in the form of redundancy 
payments and the orders which they sought in that respect should have been made. 

72 The Commissioner erred in finding, therefore, as he did.  He erred in finding that they were casual employees and not part-time 
employees within the award or the agreement.  He erred in finding that they were casual employees and not part-time employees 
as a matter of fact and law, in addition to and apart from the provisions of the award and the agreement.  He should have found 
that they were, at all material times, particularly at the times of their dismissals, part-time employees.  Since they were part-time 
employees and permanent, the appellants were entitled upon retrenchment to redundancy payments, which were applicable as a 
term of the agreement reached to all permanent and/or part-time employees.  The error which was consulted was to characterise 
them as casual and/or non permanent and to translate that to a unilateral assertion in the letter of 12 June 2003 (see 
page 91 (AB)), thus denying that an entitlement of the appellants to a redundancy payment because they were casual employees 
when they were not.  The letter clearly states, however, the fact that the redundancy package is to be paid to full-time and 
permanent part-time employees and says that no package is to be paid to casual employees.  Contrary to the agreement of the 
employer to pay redundancy payments, the appellants were wrongly excluded by the letter from the payment to which they were 
entitled under the contract of employment because they were wrongly characterised as casual employees.  The letter wrongly 
names only four part-time employees to be paid instead of six. 

73 They were not paid redundancy payments when they were entitled to them and they were entitled to the orders sought in that 
respect.  The Commissioner had no jurisdiction, however, for the reasons which I express hereinafter, to entertain the claims for 
contractual benefits in the form of payments for annual leave and public holidays. 

74 As to the question of redundancy payments, that was not a ground of appeal.  However, the relief sought (Order 2) was that the 
matters be remitted to the Commissioner at first instance for orders consequential on a finding that the appellants were, at all 
material times, part-time employees. 

75 By s49(6)(a) of the Act, the Full Bench is expressly prohibited from remitting the case to the Commission at first instance unless 
it considers that it is unable to make its own decision on the merits of the case because of lack of evidence or for other reasons. 

76 Even though no such order was sought, it is possible to make an order for payment of redundancy payments on the evidence of 
the letter (see pages 92-93 (AB)) and because of the evidence of length of service of the employees, to the appellants as part-
time employees and I would do so. 

The Minimum Conditions of Employment Act 1993 
77 A further ground was that the Commissioner failed to have any or any proper regard for the effect of s5 of the Minimum 

Conditions of Employment Act 1993 (hereinafter referred to as “the MCE Act”).  That section, inter alia, provides that a 
minimum condition of employment as prescribed in the MCE Act is implied in all of the awards, and any agreement which 
purports to exclude the operation of the MCE Act has no effect.  Thus, it was submitted that the evidence established that the 
appellants were not employed as casual employees on the basis that they were not, having regard to s5 included in the definition 
of “casual employee”, as a matter of fact and law. 

78 Under the MCE Act, a “casual employee” is defined in s3 to mean:- 
“an employee who is employed on the basis that- 
(a) the employment is casual; and 
(b) there is no entitlement to paid leave, 

and who is informed of those conditions of employment before he or she is engaged;” 
79 There is no evidence that the appellants’ employment was casual, for the reasons which I have expressed above, and because 

there is no evidence that either appellant was informed of those conditions of employment before they were engaged.  
Accordingly, if the conditions contained in the MCE Act are not complied with and not included because the terms of the award 
were more favourable in relation to holiday and other pay, because of the prescriptions which apply to casual employees and  
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which exclude them, in particular s23 and s30, these persons were not excluded from the benefits of the MCE Act as implied 
terms of the contracts of employment, because they were not casual employees. 

S114 of the Act 
80 By ground (b) it is alleged that the Commissioner failed to have proper regard for the effect of s114 of the Act on any agreement 

or understanding by and/or between the appellants and Chubb to the effect that the appellants were casual employees, would 
become or remain employees or could work as casual employees.  S114 of the Act reads as follows:- 

 “114. Prohibition of contracting out 
 (1) Subject to this Act, a person shall not be freed or discharged from any liability or penalty or from the 

obligation of any award, industrial agreement or order of the Commission by reason of any contract made or 
entered into by him or on his behalf, and every contract, in so far as it purports to annul or vary such award, 
industrial agreement or order of the Commission, shall, to that extent, be null and void without prejudice to 
the other provisions of the contract which shall be deemed to be severable from any provisions hereby 
annulled. 

 (2) Each employee shall be entitled to be paid by his employer in accordance with any award, industrial 
agreement or order of the Commission binding on his employer and applicable to him and to the work 
performed, notwithstanding any contract or pretended contract to the contrary, and the employee may recover 
as wages the amount to which he is hereby declared entitled in any court of competent jurisdiction, but every 
action for the recovery of any such amount shall be commenced within 6 years from the time when the cause 
of action arose, and the employee is not entitled to recovery of wages under this subsection and otherwise, in 
respect of the same period.” 

81 A contract whereby the parties purport to say that a person is not a part-time employee when the definition in the award of part-
time employee plainly prescribes that she is, as was the case here, is contrary to s114 of the Act and, to that extent, of no effect.  
Such a label cannot form any part of the contract of employment whether that label is applied by the employer or employee or 
both of them.  Further, if, by implication, such a label operates as it was intended to as a term of the contract of employment, it 
deprives them of award entitlements then, a fortiori, s114 of the Act operates to exclude the effect of that clause.  Whether it was 
properly agreed as a term is another matter.  In my opinion on the evidence and the law, the appellants and Chubb could not, as a 
matter of law, label the contract.  That ground is made out. 

The Agreement 
82 In support of ground (d), it was submitted that Chubb, for the reasons expressed above, did not treat the appellants as casual 

employees, other than by not paying leave or a redundancy payment.  Most pertinently, under this ground, clause 2 of Appendix 
2 of the agreement (see page 123 (AB)) provides that casual employees are to be notified at the end of each engagement if 
her/his services are required in the next work period and, further, that there be one hour’s notice of termination of employment.  
The appellants were not notified at the end of each period of engagement if their services were required during the next work 
period, one can properly infer, because there were no finite separate work periods as one would find in a contract of casual 
employment, because there was one single continuing indefinite contract of employment for each appellant.  Further, they were 
given three and four weeks’ notice of termination of contract respectively and not given the mere one hour which was prescribed 
for casual employees. 

83 This is not a ground, as such, but further evidence of conduct of the parties and of the fact that the contracts were not treated as, 
nor were they, contracts of casual employment. 

No Jurisdiction – Claims for Leave and Public Holiday Payments 
84 The claims for annual leave and public holiday payments were not payments for a contractual benefit at all, but claims for the 

enforcement of award entitlements or entitlements under the agreement.  (The terms of the award and/or the agreement cannot 
be implied in the contract of employment (see Byrne and Frew v Australian Airlines Ltd (HC) (op cit).)  Thus, there can be no 
claim for contractual benefits of any validity on that basis.   As was correctly conceded by Mr McCorry, there was no 
jurisdiction to entertain the claims because they were not within jurisdiction.  The proper place and only competent jurisdiction 
for the enforcement of the certified agreement or the award in this case is in the Industrial Magistrates Court, as Mr McCorry 
conceded.  Put shortly, the claim for any contractual benefit which is actually prescribed in an award as an entitlement under the 
award is outside the jurisdiction of the Commission when a claim is made under s29(1)(b)(i) of the Act or at all (see O’Brien v 
Perth Metalworks Co Pty Ltd (2002) 82 WAIG 3209 (FB)).  Such a claim is made by enforcement proceedings in the Industrial 
Magistrates Court pursuant to s83 of the Act. 

85 Certified agreements, such as the agreement here, which it was common ground was a certified agreement registered under the 
Workplace Relations Act 1996 (Cth), can only be enforced pursuant to s170NE which prescribes that an eligible court for 
enforcement includes a Magistrates Court.  These entitlements were never established to be contractual benefits at all.  There 
was no jurisdiction in the Commission to hear them and determine them, as the Commissioner correctly found. 

FINALLY 
86 As to the claim for redundancy payments, there was a contractual benefit to which the appellants were entitled for the reasons 

which I have expressed and the claim should have been allowed, for those reasons.  On that ground alone, the appeal succeeds.  
Otherwise it should be dismissed, for all of those reasons. 

87 I would uphold the appeal and vary the order at first instance by declaring that such a contractual benefit was an entitlement of 
the appellants which they were denied. 

88 I would also vary the order to order that Chubb pay to Ms Gibson and Ms Roberts the amounts of redundancy payments to 
which they were entitled but which they were denied.  I would require that the amount of those sums be agreed between the 
parties and notify the Full Bench in writing within 48 hours.  I would order that the payments be made within seven days of the 
date of the deposit of the order in the office of the Registrar, or upon further order.  I would vary the order at first instance to 
require those payments accordingly.  In the event that the parties are unable to agree those amounts, I would be disposed to remit 
the matters back to the Commissioner at first instance to hear and determine the question of quantum.  I would otherwise dismiss 
the appeals. 
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CHIEF COMMISSIONER W S COLEMAN AND SENIOR COMMISSIONER A R BEECH:- 
89 This appeal is against the decision of the Commission at first instance to dismiss the applications brought by Ms Gibson and 

Ms Roberts (the appellants).  The applications as filed (AB 21 and 26 respectively) sought orders pursuant to s.23A of the Act.  
That section sets out the powers of the Commission upon a claim of unfair dismissal.  It does not provide a power in relation to a 
claim for denied contractual benefits.  Nevertheless, the particulars of claim attached to the Notices of Application, relevantly at 
paragraph 20, state that the respondent harshly, oppressively and unfairly terminated the appellants’ employment in that the 
respondent terminated the appellants because of redundancy after 11 years and 8 years’ service respectively without making any 
redundancy payment to the appellants and in paragraph 24 that the appellants claimed sums of money due to them under their 
contracts of employment being for annual leave and public holiday benefits for the past six years in an amount to be quantified. 

90 The claims were subsequently further particularised in a document common to both applications (AB 16).  The further 
particulars of claim alleged that it was harsh, oppressive and unfair of the respondent to terminate both appellants’ employment 
without paying the redundancy payment which had been agreed between the respondent and the Transport Workers’ Union (the 
“TWU”) to be applicable to full-time and part-time employees.  The particulars specifically sought a declaration of harsh, 
oppressive and unfair dismissal, an order that the respondent pay to the appellants a redundancy payment and also an order that 
the respondent pay annual leave, sick leave and public holiday benefits in amounts to be quantified as denied contractual 
benefits.   

91 At the commencement of the hearing at first instance Mr McCorry, appearing for the applicants (now appellants) sought to 
further amend the claims in terms which had been faxed to the respondent on 17 September 2003 which included a claimed 
entitlement to redundancy pay due “secondarily as a contractual entitlement” based upon the operation of s.11(2) of the Property 
Law Act (Transcript 17 November 2003 p2).  He clarified that “the redundancy payment is both a contractual benefit and on the 
basis that it was harsh, oppressive and unfair to terminate the applicants without paying them the redundancy benefit”.  The 
further amendment was made. 

92 Although in granting relief or redress under the Act the Commission is to act according to equity, good conscience, and the 
substantial merits of the case without regard to technicalities or legal forms, and is not restricted to the specific claim made or to 
the subject matter of the claim (s.26(2)), the point to be made is that in this jurisdiction if an employee is not entitled to a 
redundancy payment upon termination for redundancy then non-payment of redundancy pay cannot constitute a loss for the 
purposes of s.23A of the Act (Epath WA Pty Ltd v. Adriansz (2003) 83 WAIG 3048).  An entitlement to redundancy pay is not 
generally implied into contracts of employment (Dellys v. Elderslie Finance Corporation Ltd (2002) 82 WAIG 1193).  While it 
may be arguable that an employee with long service who is made redundant without the payment of a redundancy payment may 
be able to provide evidence of a loss compensable under s.23A, as distinct from having a entitlement to a redundancy payment, 
that is not the way these two appellants, through their agent, referred their claims to the Commission. 

93 However, the matter was dealt with before the Commission at first instance, and largely upon this appeal, on the understanding 
that the issue to be determined was whether or not the two appellants were in law part-time employees and not casual 
employees.  It is apparent from the approach of the appellants, through their agent Mr McCorry, that they have proceeded on the 
understanding that if they were in law part-time employees they had an entitlement to the redundancy payments paid to part-time 
employees by the respondent.   

94 On appeal, both appellants have argued that they were part-time employees.  Necessarily, the outcome of the argument will 
depend upon the facts in each case.  This is because, as both parties recognise, in industrial relations, the term “casual” may be 
used to describe a number of factual contracts of employment.  The term “casual employee” has no fixed meaning and the true 
nature of any employment relationship will depend upon the facts and circumstances of each case (Community & Public Sector 
Union and Others v. The State of Victoria (2000) 95 IR 54 at [10]).   

95 The issue was authoritatively examined by the Full Bench of this Commission in Metals and Engineering Workers’ Union - 
Western Australia v. Centurion Industries Limited (1996) 76 WAIG 1287.  That decision noted that there is a general concept of 
casual employment which is generally taken to connote an employee who works under a series of separate and distinct contracts 
of employment entered into for a fixed period to meet the exigencies of particular work rather than under a single and ongoing 
contract of indefinite duration.  In the case of the appellants they were employed continuously for in excess of 11 years and 8 
years respectively.  On those facts alone, there is a compelling argument that the true nature of their employment was part-time 
and not casual.   

96 However, it is important to note that depending on the evidence in any particular case, a contract of employment between an 
employer and an employee for employment as a casual on the basis of an ongoing or continuing contract may occur (Ryde-
Eastwood Leagues Club v. Taylor (1994) 56 IR 385 at 396).  The long continuity of employment of the appellants is thus an 
indication, perhaps even a strong indication, that the true nature of their employment was part-time and not casual; but of itself 
that is not conclusive.   

97 In this case it is common ground that at least initially the employment of both appellants was governed by the Clerks 
(Commercial, Social and Professional Services) Award No. 14 of 1972 and at the time of their dismissals their employment was 
governed by the Chubb Security Services Limited Cash Room (Perth Branch) Enterprise Agreement 2003-2005 an agreement 
certified under the Workplace Relations Act 1996 (Cth).  

98 Given that the purpose of the appellants referring their applications to the Commission is to claim their dismissals were unfair, it 
is relevant that the certified agreement applied at the time of the terminations of their employment.  By Clause 6 of the certified 
agreement it prevails over the State award.  However, that award, the Clerks (Commercial, Social and Professional Services) 
Award No. 14 of 1972, would indicate that in law, their employment was part-time and not casual.   

99 Further, the certified agreement prescribed in Appendix 2 (AB 123) that employment shall be on the basis of full-time, part-time, 
casual or temporary.  The description of part-time employment is of an employee who is available to work on any day of the 
week but is engaged to work less than 38 hours per week.  It prescribed provisions with respect to annual leave and public 
holidays to them.  We pause to note that the facts show that both employees preferred to work the days of the week that they had 
worked and the evidence does not necessarily suggest that they were available to work on any day of the week. 

100 In relation to the certified agreement’s provisions for casual employment, a casual employee is one who is employed and paid by 
the hour.  This was not the case here.  A casual employee is to be notified at the end of each engagement if his or her services are 
required in the next work period.  That too was not the case here.  We find that the provisions of the certified agreement are of 
little assistance in determining whether or not the true nature of the employment relationships was one of either casual or 
part-time employment.   
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101 Putting the certified agreement and the award to one side, we approach the various indicia referred to in the Centurion Industries 
case as follows.  Although in the case of Ms Gibson the position when it was advertised stated that it was part-time, and that 
these words appeared on the payslips of both employees for the major and substantial period of employment, both employees at 
the time of their dismissals, and the respondent, regarded the basis of employment as casual.  That is quite consistent with the 
evidence that for the duration of their employment they received a casual loading and correspondingly did not receive paid 
annual leave or sick leave or penalty payments for working on public holidays.  Indeed, it cannot be said that either employee 
took annual leave at all.  Apart from the evidence that any time off work arranged by them was without pay, neither appellant 
took leave on an annual or regular basis.  Such time-off as was arranged was done so on an irregular or occasional basis and 
cannot be categorised as annual leave, even unpaid annual leave. 

102 Further, the evidence shows that each, for their own personal reasons, rejected the offer of being made part-time when the offers 
were made during 1999.  In the case of Ms Gibson, the written offer to her is dated 15 February 2001 (AB 111) and contains 
“the opportunity to change the status of your current employment to permanent part-time based upon the days or hours of work 
that you currently work as a casual”.  The conscious decision of both appellants, for their own reasons, not to be designated 
part-time and to remain as casual as recently as three years prior to their dismissals makes it difficult for them to validly argue 
that they were in fact part-time employees all along.  In a practical sense neither they nor their employer believed that at the time 
and acted accordingly. 

103 Against this is the evidence that they had a single ongoing contract, had general regularity in their hours of work and the days of 
work (subject to some change but not regular change), and a reasonable and mutual expectation of continuity of employment in 
that they were not informed at the conclusion of work each day whether their services would be required; on balance we incline 
to the view that they both were part-time employees and the appeal is made out. 

104 However, as to the orders sought, we observe that even if both employees were part-time employees their claims of unfair 
dismissal by reason of not being paid a redundancy payment may run into the very situation settled by the Epath decision.   

105 The appellants’ alternate argument was that they were entitled to the redundancy payments pursuant to their contracts of 
employment.  As the respondent submitted, even if it can be validly held that the employees were part-time employees, they will 
be required to then demonstrate that the redundancy payments they seek are, as a matter of law, a benefit to which they each 
were entitled under their respective contracts of employment.   

106 The redundancy payments each claim as an entitlement are the redundancy payments agreed between the respondent and the 
TWU and which are reflected in the letter at AB91.  The point was made by Mr Caspersz that that letter does not in its terms 
entitle either of the two appellants to the redundancy payments because they are there recorded as casual employees.  The 
appellants wish to argue that they were incorrectly classified. That would be to create an entitlement under their contracts of 
employment.  The appellants are only able to refer to the Commission claims that they have been either unfairly dismissed, or 
that they were entitled under their contracts of employment to a benefit which has not been paid to them by their employer: 
s.29(1)(b).   

107 The TWU negotiated on behalf of part-time employees and the agreement it reached with the respondent thus created an 
entitlement enforceable under s.29(1)(b)(ii) of the Act for that category of employees.  

108 The actual intention of the respondent in relation to that class of employees that were at law in part time employment was to 
establish a contractual entitlement to redundancy payments. The letter reflecting the agreement is predicated upon the legal 
status of the categories of employees. It did not seek to arbitrarily discriminate between them by granting some part-time 
employees an entitlement to a redundancy payment and not others.  

109 On the basis of this the appellants have established a contractual entitlement to redundancy arising from the agreement entered 
into between the TWU and the respondent. 

110 In relation to their claims that they were entitled under their contacts of employment to annual leave and public holiday benefits 
for the past six years, those claims are to be dealt with either by enforcing the certified agreement or the award.  In either case, 
the claims are not matters able to be entertained by the Commission at first instance and upon which any further consideration is 
necessary by this Full Bench.   

111 For those reasons, we would uphold the appeals and vary the order of the Commission in line with the course set out by the 
Honourable President. 

THE PRESIDENT: 
112 For those reasons, the appeal is upheld and the order at first instance varied. 
      Order accordingly 
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Decision  Appeal upheld and order at first instance varied 
Appearances 
Appellants   Mr G McCorry, as agent 
Respondent  Mr T Caspersz (of Counsel), by leave, and with him Ms Flint (of Counsel), by leave 
 
 

Corrected Order 
The Full Bench does order this 26th day of November 2004 that the order which it issued herein dated the 23rd day of November 2004 
be and is hereby corrected and will now read as follows:- 
“These matters having come on for hearing before the Full Bench on the 19th day of October 2004, and having heard Mr G McCorry, 
as agent, on behalf of the appellants, and Mr T Caspersz (of Counsel), by leave, and with him Ms Flint (of Counsel), by leave, and 
the Full Bench having reserved its decision in the matters, and reasons for decision being delivered on 23rd day of November 2004, 
wherein it was found that the appeals should be upheld and the order at first instance varied and the parties having waived their rights 
to speak to the minutes save and except for the alterations agreed by them to orders 2(b) and (c) of the minutes which appear 
hereinafter, it is this day, the 23rd day of November 2004 ordered as follows:- 

(1) THAT appeal Nos FBA 27 and 28 of 2004 be and are hereby upheld. 
(2) THAT the decision of the Commission in matter Nos 1127 and 1128 of 2003 be and is hereby varied by 

deleting the order made dismissing the application, and substituting therefor a declaration and order in the 
following terms: 
(a) THAT the applicants, Julie Anne Gibson and Christine Erica Roberts, were denied by the respondent 

employer contractual benefits to which they were entitled, namely redundancy payments. 
(b) THAT the respondent, Chubb Security Services Limited, do pay to the said Julie Anne Gibson and 

Christine Erica Roberts within seven days of the date of this order having been deposited in the office 
of the Registrar the sums of $9,369.73 and $3,237.36 respectively, as agreed by the parties, on or before 
4.00pm on the 25th day of November 2004 and notified in writing to the Full Bench.” 

 By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Reasons for Decision 
THE PRESIDENT AND CHIEF COMMISSIONER W S COLEMAN: 

INTRODUCTION 
1 These are the joint reasons for decision of the President and the Chief Commissioner. 



3810 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

2 This is an appeal by the above-named appellant, Mr John Staltari (hereinafter called “Mr Staltari”), against the decision of the 
Commission, constituted by a single Commissioner, brought under s49 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as “the Act”).  The order appealed against is dated 6 May 2004 and is a dismissal of an application 
brought by Mr Staltari pursuant to s29(1)(b)(i) of the Act wherein he alleged that he was harshly, oppressively or unfairly 
dismissed by his employer, Electrolux Home Products Pty Ltd (hereinafter referred to as “Electrolux”). 

GROUNDS OF APPEAL 
3 It is against that decision that Mr Staltari, the above-named appellant, now appeals on the following grounds, as amended:- 

“1. The Learned Commissioner erred in law and fact in failing to give any or sufficient (sic) to the evidence that 
it was demonstrated that an alternative employee should have been made redundant instead of the Applicant 
when the evidence showed that: 
(i) the Appellant’s redundancy assessment, based on the evidence of witnesses for the Respondent that 

the Appellant, was incorrectly and inadequately scored, 
(ii) the incorrect and inadequate underscoring was significant, and  
(iii) the Appellant amended score would have placed him at least equal to and probably higher than 

another employee, Mr Reginald Dickerson. 
2. The Learned Commissioner erred in law and fact in that he failed in face of the evidence to make any finding 

on the evidence and submissions that the Appellant was denied the opportunity to be consulted prior to his 
termination and view and respond to his assessment for redundancy before he was terminated, when the 
evidence showed that: 
(i) the Appellant requested a number of times the opportunity to respond to any assessment score before 

any decision was made, 
(ii) the Respondent did not show or discuss with the Appellant the assessment score before the Appellant 

was terminated, 
(iii) the Respondent did not allow the Appellant the opportunity to respond to the assessment before the 

Appellant was terminated, 
(iv) the Respondent did not consult the employee or his Union before he was terminated but after the 

decision was taken (sic) terminate the Appellant, 
(v) that the failure to consult or allow an opportunity to respond to the assessment was significant in that 

it denied an opportunity to correct an unfair and inadequate score, further the consultation and 
response would have delayed the redundancy which would have allowed the employee to be given the 
suitable vacant position that arose four days after the Appellant’s termination. 

3. The Learned Commissioner erred in law and fact in determining that the dismissal was a genuine redundancy 
by failing to give any or sufficient weight to the evidence and submissions that there was a suitable vacant 
position that was known to be available or was likely to be known to be available within a brief period 
following the Appellant’s termination when the evidence showed that the vacancy was more than likely to 
have been known at the time of the Appellant’s termination. 

4. The Learned Commissioner erred in law and fact in that he failed to make any findings despite the weight of 
evidence that the Appellant was unfairly and harshly denied any opportunity to work out his notice when the 
evidence showed that 
(i) the Respondent’s main witness conceded that it was unfair not to allow the Appellant any choice to 

work out his notice, and 
(ii) by not allowing the Appellant the opportunity to work out his notice denied the Appellant the suitable 

vacant position that was known to be available or was likely to be known to be available within a 
brief period following the Appellant’s termination. 

5. Orders sought – The Appellant seeks that: 
(i) The Appeal be upheld. 
(ii) That the Order of Commissioner Gregor be set aside and in lieu it be ordered that the Respondent pay 

to the Appellant the sum of $15,349.77, being six month (sic) compensation.” 
BACKGROUND 

4 By his application made on 17 April 2003 pursuant to s29(1)(b)(i) of the Act, Mr Staltari applied to the Commission alleging that 
he had been unfairly dismissed on 26 March 2003 by the respondent.  He sought orders for reinstatement.  However, on the day 
of the hearing, that is the final day, his advocate, Mr Kane, informed the Commissioner that he no longer sought reinstatement 
and in lieu sought compensation for loss and injury because he had recently gained employment. 

5 Mr Staltari was employed by the respondent as a packer between July 1988 and June 2000.  After that he worked as a spare parts 
clerk until he was dismissed on 26 March 2003.  This involved his working on the counter and taking telephone calls from 
people seeking spare parts.  He had had some problems with a back injury and there were weight limitations imposed upon his 
lifting.  This apparently caused his changing from his packing employment to his work as a clerk.  The above-named respondent, 
at all material times, inter alia, sold parts for electrical goods.  It is a national company and employer with its head office in 
Sydney. 

6 The evidence was that up to early 2003 the respondent’s business had suffered a diminution in spare parts calls in its various 
operations in Australia and decided to restructure on a national basis by centralisation of its call centres.  This meant that call 
centres located in various states would be abolished and one centralised call centre would be established in New South Wales, 
and all telephone enquiries would be dealt with there.  The work at the front of the warehouse and the telephone work vanished 
((ie) the clerk’s role).  The back of the warehouse work, the storeperson type work, and the front of the warehouse work, clerk’s 
work, was combined in a new position.  That that was to occur was not in contention.  The employees were advised of the 
restructure in a notice which was published to them in November 2002.  Although Mr Staltari questioned whether he was 
present when the notice was read out, the respondent asserted that he was aware of the intention that would result in a restructure  
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over the following five months.  The effect of the notice was that a number of positions in the spare parts branch, call taking and 
warehousing areas would become redundant and that, in due course, the workforce would be canvassed to see whether there was 
any employee who wished to voluntarily sever his or her employment with the respondent.   

7 On 25 February 2003 the respondent advised by memorandum to all spare parts employees details of the restructure and 
published a new position description, key performance indicators and performance measures which would operate for the 
remaining employees (see pages 174-177 of the appeal book (hereinafter referred to as “AB”)).  There was a meeting of Mr 
Brian Raymond Smith, the state manager, and Mr Graham Sheills, the spare parts manager, with Ms Jillian Mary Innes of the 
Australian Services Union (hereinafter referred to as “the union”) of which Mr Staltari was a member, to advise it of the details 
of the restructure, and, further, that the respondent would be undertaking a selection process for “compulsory redundancy” if 
there were insufficient voluntary redundancies.  Mr Smith promised Ms Innes that he would advise the union when a decision 
had been made to retrench an employee before the retrenchment was effected. 

8 By memorandum dated 12 March 2003, the respondent advised that restructuring required the workforce to be reduced by six, 
and solicited from the employees concerned, expressions of interest in “voluntary redundancies” (see page 178 (AB), 
exhibit K2).  Against their suitability for that new position of storeman/clerk, whether the positions should be made redundant, 
were to be assessed.   

9 By the end of the period allowed for voluntary redundancies, the respondent still required a further two employees to be 
retrenched in order to reach its target establishment and applied a selection criteria “matrix” against which the remaining 
employees could be evaluated to select two employees for “compulsory redundancy”.  Mr Staltari complained about the 
“efficacy of the selection criteria matrix”.  It had been used by the respondent in other areas of its operations having been 
devised for that purpose. 

10 What occurred next was that the state manager, Mr Smith, the spare parts manager, Mr Sheills, and the call centre manager and 
technical manager, Mr Stephen John Farqhar, each rated employees against the “matrix”.  The two sets of ratings were collected 
and collated by the state manager, Mr Smith, who produced a final rating of his own of employees to enable selection of the 
“compulsory redundancies”.  Some of those ratings, too, were “moderated” by Mr Smith and after “moderation” they were 
compared.  By “moderation” we understand that Mr Smith assessed the ratings and adjusted them in some respects.  The result 
of the comparison was that Mr Staltari, with another employee, Mr Brett Andrews, had the two lowest scores and their names 
were forwarded to the respondent’s head office for approval of their dismissal by retrenchment.  The decision to dismiss 
Mr Staltari, on Mr Smith’s recommendation, was made in Sydney on or about 20 March 2003.  Mr Staltari was advised of the 
decision in an interview on 26 March 2003, by Mr Smith reading to him from a prepared letter, which is not in the appeal book.  
It was the respondent’s intention, Mr Smith said, to tell Mr Staltari then how his entitlements were calculated, that there was no 
other suitable position in the business and that there was an outplacement facility available.  He later sought the assistance of the 
employment agent whose name was suggested to him in the letter of 26 March 2003. 

11 Mr Staltari complained that Mr Smith had never been frank with him about the respondent’s intentions and that Mr Smith, if 
anything, regarded him as a nuisance because he raised matters, as was his right as an employee, and as a result was held in bad 
repute by Mr Smith.  Mr Smith, according to Mr Staltari, had on a number of occasions told him that because of his back he 
should look for new employment.  Mr Smith denied that he said that at all.  Mr Staltari also said that he, during the interview on 
26 March 2003 with Mr Smith, remained calm.  Mr Smith said that, at the meeting, Mr Smith, Mr Sheills and Mr Farqhar 
regarded him as being upset, almost hostile and that he, Mr Staltari, was required to be escorted from the office. 

12 Mr Staltari’s case was that the unfairness was both substantial and procedural because it led to a denial of his rights and 
opportunities which should or could have meant that he should not have been dismissed.  He said that the dismissal was not a 
genuine redundancy because at the time there was still a position vacant or likely to become vacant a short time after.  The 
position was that of Ms Jeanette Basely, who was employed as a casual but who was allowed to work out four weeks’ notice 
even though she was classified as a casual, when the notice to which she was entitled as a casual was one day only.  It was 
conceded by the respondent that Ms Basely was appointed to a permanent position about the time that casual employment ended.  
Further, it was submitted for Mr Staltari that the Commission should conclude that the sequence of events was unfair to 
Mr Staltari and reflected upon the credibility of Mr Smith.  Mr Staltari attacked the selection of himself for retrenchment 
because, as was submitted, in a number of criteria, Mr Staltari was underscored and in some of the matrix criteria areas he 
should have scored higher.  That this was said was particularly relevant to the way in which sick leave was scored.  It was also 
submitted that the persons who undertook the assessment were not fully experienced in the work that they were assessing; that 
there had been a deliberate attempt to deny Mr Staltari customer survey forms which he required to build his case.  He wished to 
use the survey forms to demonstrate that he had customer service skills which were not properly recognised, if at all.  Further, he 
complained that there was no definition of the terms on which the assessment was founded so therefore that threw into question 
how the scorers went about making the assessment.  Put shortly, his case was that an accurate and fair score, which is what he 
should have received, would have meant that he was the third last candidate for retrenchment and not the second last.  Therefore, 
he should not have been retrenched.  Mr Staltari’s rating and the process was defended by witnesses for the respondent as being 
fair and accurate. 

13 He was also denied the opportunity to respond to his assessment.  On the evidence of Mr Smith, it was quite clear, and should 
have been found, that Mr Staltari’s assessment was not shown to him or discussed with him, nor was he allowed to put a case 
against “compulsory redundancy” before he was dismissed, or at all. 

14 The respondent said that these were genuine redundancies and that the chronology of events made it clear that Mr Staltari knew 
or should have known, and, in fact, there was no doubt that he knew of the process which started in November 2002 and which 
included a written notification in February 2003.  This notification advised key competencies for the new positions.  The 
respondent’s case was that the assessment procedure was properly conducted and was valid. 

15 The only witness called in support of Mr Staltari was Ms Innes who was not able to give direct evidence of the crucial events, 
the Commissioner at first instance found.  Ms Innes, however, gave clear and uncontradicted evidence of meetings with 
Mr Smith and others, including a meeting after Mr Staltari’s dismissal.  She also gave evidence of a commitment by Mr Smith at 
the original meeting about questions of redundancy to discuss the dismissals of employees for redundancy before any decision 
was taken, a commitment which Mr Smith admitted that he did not keep.  He gave no explanation for so doing. 

16 The Commissioner decided that he accepted as credible the evidence of Mr Smith and the evidence of Mr Stephen Farqhar and 
Mr Graham Sheills as well, where their evidence differed from that of Mr Staltari.  There was, however, we would advise, 
evidence where they did not differ, or about which Mr Staltari had no knowledge which required assessment, in any event. 
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17 The Commissioner then went on to find that the “skills matrix” used in the redundancy processes was not perfect and that it 
might not cover the issues which the Commissioner may have selected but that that was not the point.  The selection had to be a 
reasonable one and the matrix selected appeared to effect that, he found.  In addition, Mr Sheills and Mr Farqhar were asked to 
independently make assessments and they did, with Mr Smith moderating them to give the employee the benefit of the highest 
score in any rating.  The Commissioner found that the procedure was not contrary to any accepted principles which require that 
the respondent decides who should go or who should stay, subject to the selection process being fair.  Further, and importantly, 
Mr Staltari had not discharged the onus to show that someone else should have been made redundant rather than him. 

ISSUES AND CONCLUSIONS 
18 This was an appeal against a discretionary decision, as that term is defined in Norbis v Norbis [1986] 161 CLR 513 (see also 

Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194).  Further, the decision of the Commissioner at first 
instance was based upon findings which were, to some extent, dependent on the credibility of the witnesses.  The opinion which 
the Commissioner had of the credibility of the witnesses was reached after the Commissioner had the advantage of hearing and 
observing them.  As a result, the Full Bench, while it is required to perform the duty of an appeal court cast upon it by the Act, 
within the principles laid down in Fox v Percy (2003) 197 ALR 201 (HC) and the cases cited therein, may not, generally 
speaking, overturn the findings made by the Commissioner at first instance based on the Commissioner’s view of the credibility 
of the witnesses, unless the Commissioner misused his advantage in seeing the witnesses or has acted on evidence which was 
inconsistent with the facts incontrovertibly established, or which was glaringly improbable.  Material erroneous findings because 
of misapprehension of evidence or fact, are, of course, required to be overturned. 

19 Because the decision appealed against is a discretionary decision, the appellant must establish that, applying the principles laid 
down in House v The King [1936] 55 CLR 499 and Gromark Packaging v FMWU (1992) 73 WAIG 220 (IAC), the exercise of 
the discretion at first instance miscarried.  If that is not established, then the Full Bench has no warrant to interfere with the 
exercise of the discretion at first instance and has particularly no warrant to substitute the exercise of the discretion of the Full 
Bench for that of the Commissioner at first instance. 

Ground 1 
20 The substance of that ground was that the Commissioner’s finding that Mr Staltari did not establish that another employee or 

employees should have been made “redundant” was made in error.  We wish to observe, with respect, that, in fact Mr Staltari 
was not made redundant at all.  Jobs or positions are made redundant, not persons.  Persons whose jobs or positions have been 
made redundant may then be dismissed by retrenchment.  A number of positions were made redundant, including Mr Staltari’s, 
and he was retrenched because his position was alleged to have been abolished. 

21 Mr Staltari alleges that the Commissioner should have found that another employee, Mr Reginald Dickerson, should have been 
retrenched because Mr Staltari was underscored in a number of areas in the assessment of employees to determine who would be 
required to undertake “involuntary redundancy”.  Thus, he should have been scored higher than Mr Dickerson and not 
retrenched.  Mr Dickerson had scored 72 points in this process and Mr Staltari and Mr Brett Andrews scored the lowest in the 
assessment process, and, therefore, their employer decided to abolish their positions and retrench them.  Mr Staltari scored 
64 points and Mr Andrews scored 48 points.  This assessment was by use of the company approved performance comparison or 
assessment sheet. 

22 The case for Mr Staltari on this point was that Mr Staltari was underscored in three of the criteria on the sheet on which all of the 
employees being assessed were scored.  The three criteria were “Qualifications”, “Presentation Skills” and “Attendance”.  It was 
therefore submitted on Mr Staltari’s behalf that, if he were given the scores which he deserved, and which were correct, then he 
would more likely than not have finished third last of the employees assessed, not second last and would not therefore have been 
retrenched because his job would not have become redundant. 

23 Mr Staltari was one of only three employees who had a forklift driver’s licence.  He was the only person to be assessed for 
“compulsory redundancy” who had such a qualification however.  It was agreed by Mr Smith that such a qualification was 
relevant to the position, and, according to Mr Sheills, the respondent’s spare parts manager, it was perhaps an essential 
qualification.  Mr Stephen Farqhar, the respondent’s call centre and technical manager, said that he knew that some employees 
had the qualification. 

24 After Mr Staltari’s retrenchment, Mr Smith, in fact, sent three employees to be trained as forklift drivers.  It is fair to infer from 
that fact, as well as from all of the other evidence, that some employees were required to have these qualifications in order to 
operate forklifts.  In addition, Mr Staltari had experience in operating forklifts.  Because of all those factors, it was submitted 
that he should have been given under the criterion “Qualifications” a mark of at least six.  Of course, no “candidate” for 
“compulsory redundancy” was scored on qualifications, but there were no other forklift operators who were assessed in this 
exercise, under the criterion of “Qualifications”. 

25 Under the criterion “Presentation Skills”, having regard to his customer service performance, Mr Smith, who was the final 
arbiter of ratings, himself admitted that Mr Staltari was underscored and could have been awarded another couple of points.  
That was an admission on which the Commissioner at first instance was entitled to rely and should have relied. 

26 The third criterion was “Attendance” and Mr Staltari scored the lowest there.  He scored two.  The next three employees’ 
scoring under that criterion scored six, ten, and nine for attendance respectively.  Attendance was scored solely on the number of 
sick days taken without a doctor’s certificate being produced (see exhibit A1).  As Mr Smith said in evidence, there was no other 
criterion for scoring attendance.  A doctor’s certificate, it was common ground, is only required if two or more days’ sick leave 
are sought.  If there is less than two days sick leave claimed, then no medical certificate is required to be produced.  Thus, the 
sick leave which was taken by Mr Staltari was taken in accordance with his right as an employee, and he was not required to 
produce a doctor’s certificate for any of the 10 individual days for which he claimed and was paid sick leave.  It was not 
contended otherwise.  It was not contended that the leave which he took was not genuine.  His contention that he suffered from 
sinus and migraines was not denied, that he had proven back problems was not denied, and that his claims for that leave had 
never been rejected or queried was not asserted or denied.  (There was, according to Mr Smith, some discussion about backdated 
doctors’ reports (see page 122 (AB)), but that is an entirely different matter).  Mr Smith, in cross-examination, admitted that he, 
at any time, never put to Mr Staltari that his sick leave was not genuine, although he said that he had discussed his sick leave.  
He did not say what aspect of his sick leave he had discussed with Mr Staltari.  Mr Smith admitted, in relation to the question of 
genuineness of sick leave, that he was “not there and did not know” (see page 122 (AB)).  The assessment of sick leave was also 
limited to a period of one year from 1 January 2002 to 7 March 2003 and was not considered or rated over the five years of 
Mr Staltari’s employment by the respondent (see exhibit A1, pages 224-227 (AB))), which might not give, even if it were  
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relevant, an accurate impression.  Somewhat surprisingly, the Commissioner noted (see page 73 (AB)), Mr Patfield, an 
employee who scored 77 in total, scored a six for attendance when he had eight “no certificate” absences, whilst Mr Staltari with 
12 “no certificate” absences, scored only two. 

27 We would also add this.  We have noted that the Commissioner preferred the evidence of Messrs Smith, Sheills and Farqhar to 
that of Mr Staltari, but that is only where they differ.  That finding plays little part, however, in the determination of this ground.  
Further, that the “matrix” or assessment form was used in other “redundancies” by the respondent, as it was, does not mean that 
it was applied fairly on this occasion or unfairly, or even that it represented a fair method of assessment, although that latter 
point is not in strong contention on this appeal. 

28 Next, although as was submitted there were independent assessments by Mr Sheills and Mr Farqhar who justified why they had 
rated Mr Staltari as they had, in evidence (see page 135 (AB)), it was Mr Smith who was the person who actually decided the 
matter and made the final assessments, based on what Mr Farqhar and others had put to him.  The final decision to dismiss was 
made in Sydney, on the material and the recommendation sent and put to his superiors in Sydney by Mr Smith. 

29 We note that the extra points which Mr Smith admitted should have been awarded for customer service under the heading 
“Presentation Skills” would not have changed the outcome, it was submitted.  That, of course, is correct.  Two points on their 
own could not.  One looks at this case, however, at the total of any points which were not awarded, and the total points which 
should have been.  Further, we do not think that it is open to find on the evidence that, in customer skills, Mr Staltari was any 
better than the other six people answering the telephones.  Mr Smith’s admission that Mr Staltari merited two extra points under 
that head should, however, clearly be accepted.  It is quite clear, on Mr Smith’s evidence, that, therefore, two points should have 
been added to Mr Staltari’s score.  It was open to so find, and it should have been so found. 

30 As to the qualifications, no satisfactory explanation was given why Mr Staltari was not awarded points for his forklift driving 
qualification.  He also had experience in driving forklifts.  It is not an answer that no points were awarded to anyone for 
qualifications, when he and two other persons who were not being assessed, were the only persons who had forklift driving 
qualifications.  He was the only one denied points for his qualification, it would seem.  It was not asserted that there were any 
other relevant qualifications.  It was a prescribed criterion and the assessment was defective because he was not given credit in 
points for having that qualification and experience.  He clearly could have and should have been awarded six points.   

31 Next, it was unfair to use sick leave entitlements, properly utilised and not objected to or disallowed by his employer, as a 
criterion of attendance.  No other criterion for the judgment of attendance was used, and that highlights the unfairness.  Further, 
and alternatively, to score a six for Mr Patfield for attendance when he had eight “no certificate” absences against Mr Staltari’s 
12 was, on its face, unjustifiable and erroneous, when Mr Staltari scored only two for attendance.  We would have thought that 
he should have been credited with at least another two points and would find accordingly, it being clearly open to so find.  In our 
opinion, it has been established, much of it on the evidence of the witnesses for the respondent, that, for the reasons which we 
have expressed, Mr Staltari should have scored at least six points for “Qualifications”, at least four points for “Attendance” and 
certainly an extra two points for “Presentation Skills” for his customer skills, making a total of 10 extra points.  That would give 
him and have given him a total of 74 points and put him ahead of Mr Dickerson, who, it is fair to say, had no qualification in 
forklift driving.  That would also mean that his job should not have been made redundant and he should not have been 
retrenched. 

32 Alternatively, if Mr Staltari’s attendance score were not based on an unfair penalisation for use of an entitlement, not previously 
rejected or challenged, then his score would have been higher.  That also would, more probably than not, ensure that he had a 
higher score than Mr Dickerson.  In our opinion, Mr Staltari established at first instance, and it should have been recognised by 
his employer before that, that by accurate assessment, his position should not have been made redundant, he should not have 
been retrenched and another person should have been.  That he did so met his obligation as expressed in AMWSU and OPDU v 
Australian Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG 733 (IAC), and Gromark Packaging v FMWU (IAC) (op cit).  
It was also open to find, and it should have been found, that such an unfair assessment and the erroneous redundancy caused by 
it resulted in the harsh, oppressive or unfair dismissal of Mr Staltari. 

Ground 2 
33 That ground really alleges that the Commissioner at first instance failed to make any finding that Mr Staltari was denied an 

opportunity to be consulted before his dismissal and given an opportunity to put his case to his employer.  As a matter of fact, he 
was at no time, and certainly at no time before his dismissal, shown the results of the assessment or given any opportunity to see 
or discuss the assessment or the proposal to dismiss or refute the assessment of his capacity.  Further, the assessment was never 
explained to him. 

34 He was peremptorily dismissed on 26 March 2003, and that peremptoriness was not excused or justified by his behaviour that 
day.  His behaviour was in reaction to the reading of the letter of dismissal, which dismissal was effected without notice, 
discussion or consultation, or an opportunity for him to defend himself.  It was open to so find, and it should have been found. 

35 Mr Smith commenced to read the letter of dismissal to Mr Staltari and then he became upset.  It is not an answer to say that 
because of Mr Staltari’s behaviour any explanation could not have been proceeded with.  There are ways of handling these 
matters and some tact and care could have been used.  In any event, he was being told that he was being dismissed and the 
decision had already been made some days before.  Had Mr Staltari been able to put his case, he could have put to his employer 
those matters which were put at first instance and were put before this Bench in relation to the erroneousness of the assessments.  
As a matter of fact, he had sought customer reports thinking that he would be able to present his case to human resources or to 
someone and this was known to Mr Smith.  Not only was Mr Staltari not consulted or shown his score, but the respondent did 
not consult Mr Staltari’s union before the decision to dismiss him was taken, although Mr Smith admitted that he had committed 
to do so and was unable to give any satisfactory explanation why he had broken that commitment.  He merely peremptorily 
dismissed Mr Staltari, the decision having been made to do so.  Quite clearly, it was open to find and it should have been found, 
that the failure to consult or to allow Mr Staltari to defend his position and respond to the assessment ahead of any decision to 
dismiss him having been made, was entirely unfair.  Whether this would have delayed his retrenchment by four days and 
enabled his appointment to the full-time job which became vacant later on is another matter, but see, generally, Gilmore and 
Another v Cecil Bros and Others (1996) 76 WAIG 4434 (FB) at page 4445, where the President said:- 

“However, allegations on which it is proposed that a person or persons will be selected for redundancy, where a 
decision is to be made by accepting or rejecting a criticism of an employee, should be put to the employee.  He/she 
must be given a chance to answer the criticism whatever be the reference point of criticism (see Kennefick v 
Australian Submarine Corporation Pty Ltd (No 2) (1996) 65 IR 366 at 371-372 (FCFC) per Ryan, Beazley and North 
JJ). 
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In this case, it involved a redundancy which did not involve selection of some employees for redundancy out of a 
group of employees.  However, it matters not that this case was a genuine redundancy.  Mr Gilmore was not given an 
opportunity to answer criticisms of himself and was denied procedural fairness.  As well as for the other reasons 
relied on by the Commission and mentioned by me, for this reason, in the circumstances of this case, the dismissal 
was manifestly unfair.” 

36 The failure to consult, discuss with and allow Mr Staltari to put his case rendered his dismissal manifestly unfair.  Whilst Shire 
of Esperance v Mouritz (1991) 71 WAIG 891 (IAC) is authority for the proposition that the denial of procedural fairness in a 
dismissal does not necessarily mean that, in all the circumstances, the dismissal itself is unfair, it does not mean that it is not 
unfair.  In this case, the denial of opportunity to put his case was entirely unfair and tainted the whole dismissal.  He was 
presented with a fait accompli and expeditiously escorted out of his employer’s premises.  That is because, as we have said 
above, had Mr Staltari been given an opportunity to say what he later said to the Commissioner at first instance about the 
erroneousness of the assessment, then he, in all fairness, could not have been dismissed.  The dismissal should have been found 
to have been harsh, oppressive or unfair for that reason. 

37 We must say, on a reading of the evidence, that one is left with an impression that there was a general lack of receptiveness to 
Mr Staltari, perhaps due to his personality, but that is not a reason for dismissing him unfairly and/or affording him an industrial 
“fair go all round”. 

38 There is one observation which we would wish to make which is relevant to this ground of appeal, and to the question of 
compliance with the Minimum Conditions of Employment Act 1993.  Garbett v Midland Brick Company Pty Ltd (2003) 
83 WAIG 893 (IAC) is authority in relation to that proposition and consideration of fairness supports our observations in 
relation to the former.  It is quite wrong to suggest that a general warning of future redundancies with an opportunity to resign 
first, was, in any way, a fair warning of dismissal.  Such a general warning was held not to be a compliance with the Minimum 
Conditions of Employment Act 1993 (see Garbett v Midland Brick Company Pty Ltd (IAC) (op cit) at pages 905-910 and see 
also Gilmore and Another v Cecil Bros and Others (FB) (op cit)).  Such a general warning could not in fairness constitute any 
substitute for a warning of actual dismissal for redundancy or justify the denial of an opportunity to Mr Staltari to defend his 
position; nor could it justify the peremptory dismissal which occurred in this case. 

Ground 3 
39 By this ground, it is alleged that the Commissioner at first instance erred in law and in fact in determining Mr Staltari’s dismissal 

was a “genuine redundancy”.  This, it was submitted, was because the Commissioner did not give any or any sufficient weight to 
the evidence and submissions that there was a suitable vacant position which was known to be available or likely to be known to 
be available within a brief period following Mr Staltari’s dismissal, the evidence showing that the vacancy was more likely to 
have been known at the time of Mr Staltari’s dismissal. 

40 The Commissioner made no finding on that point, Mr Staltari having the higher score than the employee with the lowest score, 
Mr Brett Andrews, should have retained his position if this allegation were correct. 

41 Mr Staltari was dismissed on Wednesday, 26 March 2003.  Five days later, on 31 March 2003, which was the Monday of the 
next week, Mr Smith sent an email (see exhibit K12, page 273 (AB)) to Mr David Buck, his superior in Sydney, the title of 
which was “Workshop Clerk and Counter and Store Person positions” in which he wrote, inter alia:- 

“The second position is for the casual to become permanent is Jeanne (sic) Bazeley who rated no 2 in performance 
when the selection was completed for redundancies in Spare Parts …” 

42 On the evidence, Ms Basely was a casual employee who was given four weeks’ notice of dismissal at the same time as 
Mr Staltari.  She was allowed to work out her notice, and Mr Staltari, who was a full-time employee, was not.  In fact, it was 
alleged that she was entitled to only one day’s notice because she was a casual employee.  She was appointed to a permanent 
position as a counter and storeperson on 28 April 2003, about the time that her casual employment was to end (see pages 150-
157 (AB)). 

43 Mr Smith’s evidence was that the position only came up when Ms Michelle Overton resigned after 18 months on leave, giving 
one or two weeks’ notice.  One or two persons acted in her position, according to Mr Farqhar, for a couple of months after her 
resignation. 

44 The essence of this ground is that Mr Staltari was unceremoniously and peremptorily dismissed and denied the opportunity to 
work out his notice.  As a result, therefore, so the allegation goes, he was not around to avail himself of and was deprived of the 
opportunity to fill a position which the respondent knew or ought to have known at or before Mr Staltari’s dismissal would be 
available in the very near future.  (In fact, four or five days after his dismissal). 

45 In other words, there was not a “fair redundancy” in that there was a position of counter and storeperson, which Mr Staltari 
could and should have filled, vacant at the time of his dismissal, or which would become vacant shortly after his dismissal.  
That, of course, is relevant to the genuineness or otherwise of the “redundancy”, but, further and alternatively, the fairness of his 
retrenchment, given that such a position existed.  This was so because of the following:- 

(a) The uncontested facts were that two employees were retrenched for redundancy, Mr Andrews and Mr Staltari. 
(b) Mr Staltari had the highest score of the two. 
(c) Mr Smith’s own evidence is evidence that this position existed and was vacant on Wednesday, 26 March 2003, the 

date of Mr Staltari’s dismissal, and the day when he was retrenched because his job had been abolished.  He was, of 
course, given no opportunity to work out his notice.  Of course, it is not clear from his evidence that he would have 
worked out his notice. 

(d) On 31 March 2003, five days later, by email (exhibit K12, page 273 (AB)), Mr Smith sought leave of his superior in 
Sydney, Mr David Buck, to create the position of “Workshop Clerk and Counter and Store Person”. 

(e) Ms Jeanette Basely was, as an admitted fact, dismissed at the same time as Mr Staltari, and appointed to that vacant 
position as a permanent counter and storeperson two days more than a month after his dismissal, namely 28 April 
2003. 

(f) That was also about the time that her own four weeks’ notice of termination expired. 
46 Mr Smith admitted all of those facts in evidence. 
47 It is, as Mr Smith admitted, that Ms Overton would have given one or two weeks’ notice and that another employee had acted in 

her position since she gave notice. 
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48 Mr Farqhar’s evidence was also clear that two persons had acted in Ms Overton’s position as workshop clerk since she resigned. 
49 It is correctly open to infer that since a person or persons would have had to have acted in Ms Overton’s position for a couple of 

months, and the position was filled on 28 April 2003, then Mr Smith knew about the vacancy in the position about one month 
before 26 March 2003. 

50 In view of his description of the position in the memorandum which he forwarded by email to Mr Buck seeking the creation of a 
workshop clerk and counter and storeperson position, it cannot be accepted that the position was a new restructured position. 

51 It should also be added that by way of confirmation of the fact that he Mr Smith was aware that the position was vacant before 
Mr Staltari was dismissed or would become vacant shortly after, he admitted in evidence that he considered Mr Staltari for the 
position, which he would have to have done before Mr Staltari’s dismissal on 26 March 2003.  By way of further part 
confirmation, the recommendation that the position be created only four days after Mr Staltari’s dismissal is of some 
significance. 

52 It was therefore submitted that the only conclusion which the Commissioner should and could have reached was that the vacant 
position was available and was known to Mr Smith at the time of Mr Staltari’s dismissal, or that such position was likely to be 
available in the near future. 

53 As a permanent employee, Mr Staltari, under the relevant Enterprise Bargaining Agreement, was required to have security ahead 
of a casual employee (see Electrolux Home Products Spare Parts and Service Belmont WA Enterprise Agreement (2001) 
WAIRC 04411 (hereinafter referred to as “the Agreement”) and see, in particular, clause 16).  Clause 16 reads as follows:- 

“The Company is committed to the maintenance of a permanent workforce whose skills and knowledge are to be 
utilised for the benefit of the Company and employees. 
. . . 
The Company emphasises that the use of non-permanent employees is not to be regarded as a replacement of its 
permanent workforce but rather as a means of managing variations to business conditions . . .” 

54 Mr Smith admitted that the Agreement protects permanent employees. 
55 We agree that this is not a matter for speculation and we agree that one does not consider the weight of submissions in the way 

one considers evidence.  However, this was a matter for the Commissioner at first instance to consider, having regard to the 
evidence and the submissions in relation to that evidence and the law made to him.  What warning Mr Staltari or any employee 
had about the “redundancies”, voluntary and compulsory, is relevant to the fact that these were occurring and that resignations or 
retrenchments would follow.  They do not affect the fairness or unfairness, in this case, of Mr Staltari’s dismissal, as we have 
said above.  However, as we understand this ground, the nub of it is that Mr Staltari was dismissed under the guise of 
retrenchment for redundancy and that, in fact, it was an unfair dismissal because his job was not made redundant because there 
was a job open for him. 

56 It was submitted, as we understand it, that this finding was open to find for a number of reasons which were as follows:- 
(a) The manner in which his dismissal was effected without giving him a chance to defend himself. 
(b) The erroneous calculation of his score which resulted in his retrenchment. 
(c) That Ms Overton resigned before Mr Staltari was dismissed and the position was filled by temporary employees. 
(d) That Mr Smith admitted that he gave consideration to Mr Staltari in relation to the position. 
(e) That the position was a position similar to the other positions which now existed. 
(f) That Mr Staltari could have been put in the position which was approved only four days after his dismissal. 
(g) That the position was vacant because it was only filled temporarily at the time of his dismissal. 
(h) That the position was filled afterwards by Ms Basely, a casual, quite deliberately, even though Mr Staltari was 

considered when Mr Smith was considering the position. 
57 We agree that those facts are relevant and lead to a conclusion that the respondent knew before Mr Staltari’s dismissal that the 

position was available or would shortly become so. 
58 Further, and alternatively, it was entirely unfair to dismiss Mr Staltari instead of a casual employee, Ms Basely, in the 

circumstances of this matter, and having regard to clause 16 of the Agreement, when he was a permanent employee who was 
entitled on his rating not to be retrenched or was simply a permanent employee and she was not. 

59 Further, and alternatively, there was clear evidence in criticism of his temperament and performance which was outside the 
criterion to justify his being retrenched, on considerations other than the criteria for judging who should have been retrenched 
for redundancy.  That is further evidence of unfairness. 

60 It was open to find, too, and the Commissioner at first instance should have found, that, because of the vacancy in a position 
similar to Mr Staltari’s own, his position should not have been made redundant, and he should not have been retrenched.  Rather, 
the position which Ms Overton resigned from before the dismissal of Mr Staltari should have been made redundant because no 
permanent employee was filling it.  Thus, there was no reason to retrench Mr Staltari, even on the rating which he was given 
without any extra points being added, because only one person’s job should then have been made redundant, namely 
Mr Andrews’. 

61 In our opinion, on those facts which we have referred to under this ground, it was open on the balance of probabilities to infer 
that the retrenchment for redundancy was not a genuine one and/or was entirely unnecessary.  For those reasons, the dismissal 
was harsh, oppressive or unfair, and should have been held to have been. 

62 Further, and alternatively, it was entirely unfair to dismiss Mr Staltari instead of a casual employee, Ms Basely, in the 
circumstances of this matter, and having regard to clause 16 of the Agreement, when he was a permanent employee who was 
entitled on his rating not to be retrenched. 

63 For all of those reasons, in the application of the tests in Miles and Others t/a Undercliffe Nursing Home v FMWU (1985) 
65 WAIG 385 (IAC), the dismissal was harsh, oppressive and unfair and should have been so found. 



3816 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

Ground 4 
64 This is a ground by which it is alleged that the Commissioner at first instance erred in law and fact when he failed to make any 

finding that Mr Staltari was harshly, oppressively or unfairly dismissed.  It was submitted that this was because Mr Smith 
admitted that it was unfair not to allow Mr Staltari any chance to work out his notice or not.  What that meant, according to the 
submission, was that, had Mr Staltari been allowed to work out his notice, he would then have been available when the new 
position which Ms Basely filled became available. 

65 Further, it was submitted that Mr Staltari was thereby denied the opportunity to be present to fill that position which was known 
to be available or known to be likely to be available within a brief period following the date of his retrenchment.  The 
Commissioner made no finding in relation to that matter. 

66 It was submitted, too, that the dismissal was unfair, even if the vacant position of counter and storeperson was not known about 
at the time, not to allow Mr Staltari the same opportunity as Ms Basely was given to work out her notice.  She was given four 
weeks to work out her notice, even though her entitlement to notice was one day only.  It was submitted, in fact, that Mr Staltari 
was not allowed a chance to decide to accept the payment in lieu of notice or to continue to work on.  The payment and denial of 
an opportunity to work out his notice occurred as a fait accompli.  Further, the result of not having any choice and a casual being 
given a greater choice was significantly unfair, since it meant that Mr Staltari was denied the opportunity of continuing 
employment. 

67 For the respondent, it was submitted that Mr Staltari was aware that he would be advised about the future of his employment on 
26 March 2003 (see page 58 (AB)).  That, of course, was correct.  It was clear, on the evidence, that it was the respondent’s 
policy not to allow notice to be worked out in cases of retrenchment.  Thus, of course, Ms Basely’s opportunity to work it out is 
somewhat unusual and the breach of that policy was not explained.  Further, it was submitted that Mr Staltari’s demeanour on 
the day was described as “hostile, wild and aggressive”.  He was not in fact, in evidence, described as “hostile, wild and 
aggressive”.  Mr Staltari was upset.  He bordered on the hostile, according to the evidence.  That is no excuse for failing to 
properly deal with him and to do so fairly.  Indeed, he was clearly and understandably incensed by his unfair treatment which 
was the cause of his anger.  It was open to so find, and it should have been found. 

68 It was not submitted that there was unfairness because termination without notice constituted a breach of contract.  In fact, it is 
open under the parent awards of the Agreement to pay an amount in lieu of notice.  Whether that was fair or not, of course, is a 
different question, but there was an entitlement to so decide.  We are not persuaded, however, that he was required to be allowed 
to work on so that he could not have the opportunity of a future job.  However, we are persuaded that he was dismissed without 
proper consideration being given to his right or his suitability to occupy that job.  We have already found, however, what was 
clear and undisputable unfairness and that there was no fair or valid reason to make his position redundant and to retrench Mr 
Staltari, for the reasons which we have expressed above.  To that extent, the ground is made out. 

Purported Ground 5 
69 This ground is not, in fact, a ground of appeal in that it seeks orders for compensation for loss and injury.  What it is is in fact a 

prayer for relief. 
70 We should preface what we say here by saying this.  For the reasons which we have expressed above in relation to the other 

grounds, Mr Staltari has clearly established that the exercise of the discretion at first instance miscarried.  As a result, the Full 
Bench is entitled to substitute the exercise of its discretion for that of the Commissioner at first instance.  As a result, we would 
make a declaration that, on 26 March 2003, Mr John Staltari was harshly, oppressively or unfairly dismissed.  The question of 
loss, injury and compensation then arises, but the question is whether the Full Bench should decide it. 

71 By virtue of s49(6a) of the Act, the Full Bench is not to remit a case to the Commissioner under s49(5)(c) of the Act “unless it 
considers that it is unable to make its own decision on the merits of the case because of lack of evidence or for other good 
reason”.  It is obvious that, if there are findings which can only be properly be made by the Commissioner at first instance, that 
is one thing that constitutes a good reason why the matter should be remitted.  “Lack of evidence” in the section obviously 
means “lack of evidence”.  In this case, because of the effluxion of time and change in personnel, as well as longstanding 
commitments entered into and the acrimony of his dismissal, it is open to find, and we would clearly find, that it is and was 
impractical to reinstate Mr Staltari. 

72 What, in fact, Mr Staltari seeks is that the Full Bench make orders which were not made at first instance on the evidence because 
the Commissioner dismissed the application.  Mr Staltari’s advocate advised that reinstatement was no longer sought, at first 
instance, but that compensation was.  Thus, the Full Bench does not have to decide the question of reinstatement.  It was, of 
course, common ground, that Mr Staltari, on dismissal, was paid four weeks’ pay in lieu of notice and a redundancy payment in 
an amount equal to 13 weeks, which made a total amount equal to 17 weeks’ pay.  It was submitted that the compensation to be 
awarded should be awarded for 46 weeks and six days of loss of employment, should not be discounted by the amount paid for 
notice and redundancy. 

73 It is clear, on Mr Staltari’s evidence and undisputed and open to be found correctly, that, at the time of the hearing of the 
application, he had been unemployed since his dismissal on 26 March 2003 ((ie) up until 17 February 2004) for a period of 
46 weeks and six days.  His loss is equal to the amount of wages lost at the rate he was paid when he was employed by the 
respondent, for the period of 46 weeks and six days. We so find.  That total amount would then be reduced by the amount of 
what was paid to him by way of an amount in lieu of notice and an amount for redundancy to enable the loss to be calculated as 
an amount equal to 29 weeks. 

74 It was submitted that the compensation to be awarded should not be discounted by the notice and redundancy payments made. 
We will come to that later in these reasons.  However, it is fair to say, and we find, that Mr Staltari should not have been made 
redundant when he was because he should not have been selected for retrenchment and should have continued to be employed in 
lieu of Mr Dickerson.  Thus, had the assessment process occurred properly, then he would not and should not have been 
dismissed. 

75 Mr Staltari may have, as was properly conceded, been retrenched later, as was Mr Patfield, but we are not persuaded that it is 
probable that he would have, nor are we persuaded that that would have occurred within six months or 12 months.  In fact, we 
are not persuaded that he would have been made redundant because Ms Basely was not.  She left of her own accord.  There is, in 
fact, no evidence that the retrenchment of those two employees occurred within six months of Mr Staltari’s dismissal. 

76 It was open to find that Mr Staltari was unfairly dismissed because, on a correct assessment, his job should not have been made 
redundant and he should not have been retrenched.  It follows that it should have been found and we would find that Mr Staltari 
had proven that he would remain in employment for an indefinite period which was in excess of six months in the absence of  
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evidence that he would not have.  His loss is clearly an amount equal to the wages which he would have earned for the period up 
to the date of the hearing at first instance, had he not been unfairly dismissed, and had he retained his job as he should have 
done, less, as we have said, the amount paid on dismissal. 

77 The redundancy and notice payments should be deducted from the amount of any compensation for loss because, as a matter of 
equity, good conscience and substantial merits of the case, to award compensation without making that deduction would result in 
his being compensated for more than his loss.  Further, it would be a “windfall” out of proportion to the amount of his actual 
loss.  In the normal course of events, we would find that compensation for the loss was the amount of wages lost.  However, our 
reasoning requires us to deduct from any loss claimed and any compensation ordered to be paid the amount of the redundancy 
payment and the payment in lieu of notice.  Thus, the amount of compensation to be paid is an amount equal to 29 weeks’ wages 
but capped under the section to an amount equal to six months ((ie) 26 weeks’ wages). 

78 The total loss was a loss of continuing employment for a year with the benefit of accumulating entitlements at the rate provided 
by his contract of employment with the respondent.  In addition, there is an amount of $2,000.00 which we would award as 
compensation for injury in accordance with the reasons which we express hereinafter.  Accordingly, the amount of 
compensation awardable is calculable and should be found to be as follows:- 
Total loss $30,699.53 = one year’s salary 
Injury $ 2,000.00 
    
 $32,699.53  
Less payments for redundancy and notice $10,036.38 
    
Total compensation $22,633.15  
Capping of compensation at statutory limit $15,349.76 
    
Total amount of compensation $15,349.76  

79 There is ample evidence to make such a finding on the evidence, within the meaning of s49(6a) of the Act. 
80 This case is clearly distinguishable from Dellys v Elderslie Finance Corporation Ltd (2002) 82 WAIG 1193 (IAC) and Garbett v 

Midland Brick Company Pty Ltd (IAC) (op cit). 
81 As to the question of injury, Mr Staltari’s own unchallenged evidence was that he was left very upset by the dismissal, that it 

was a factor in his separation from his wife and left him unable to sleep and this required him to take herbal medication because 
he was unable to sleep.  He was, on all of the evidence, not the least that of Mr Smith and Mr Farqhar, upset and very 
emotionally stressed at the time of his dismissal.  Further, this was a man whom they knew “gets upset”.  However, he was not 
allowed to defend himself, he was peremptorily dismissed and peremptorily removed from the premises without warning or 
without the ability to oppose the dismissal.  It was no answer that, when he became upset in the interview, nothing was done to 
discuss the matter with him or to comfort or calm him down so that a discussion could occur.  He was merely removed. 

82 In fact, Mr Staltari was being presented with a fait accompli because the decision had already been made to dismiss him and 
what occurred on 26 March 2003 was merely the execution of that decision.  In our opinion, the distress which he suffered from 
this conduct was an “injury” within the meaning of the Act.  He should be compensated in an amount which we would assess at 
$2,000.00 (see Burazin v Blacktown City Guardian Pty Ltd (1996) 142 ALR 144).  There was no compensation paid for injury. 

83 Thus, the total amount of $2,000.00 should be ordered to be paid as compensation for injury. 
FINALLY 

84 Finally, for all of those reasons, we would uphold the appeal.  We would find that the discretion at first instance miscarried in 
one respect.  We would substitute the exercise of the Full Bench’s discretion for that of the Commission at first instance, making 
the findings which we have said above should have been made.  We would vary the order at first instance by substituting for it a 
declaration that Mr John Staltari was harshly, oppressively or unfairly dismissed on 26 March 2003, and an order that the 
respondent pay to him within seven days the sum of $15,349.76 by way of compensation for his loss and for his injury. 

COMMISSIONER P E SCOTT: 
85 I have had the benefit of reading the Reasons for Decision of His Honour the President, and I agree that the appeal should be 

upheld.  This is on the basis that there was unfairness in the dismissal of the appellant in a number of aspects including that the 
appellant’s score in his assessment for retrenchment was inaccurate, inadequate and incorrect.  He was not provided with an 
opportunity to respond to the assessment to enable him to correct errors in that assessment prior to the decision to terminate.  His 
employment as a permanent employee should not have been terminated when a casual employee still remained.   

86 As to the circumstances of the termination, one can understand that the respondent might have been concerned at the appellant’s 
behaviour at the time of being advised of his dismissal, however, given the circumstances his reaction was not surprising.  The 
respondent ought to have made better efforts to resolve that situation to enable the appellant to have worked out his notice.  In 
any event, had proper processes been in place, at least the casual employee, Ms Basely, not the appellant would have been 
chosen for retrenchment, and the appellant would have continued in employment.  

87 I note that while in this case it is clear that the appellant should not have been dismissed, that will not always necessarily follow 
from a claim of unfair dismissal which relates to the selection of an employee for retrenchment where the employee successfully 
challenges his assessment. 

88 It may be unfair for an employer to select an employee to be retrenched without providing the employee with an opportunity to 
respond to the assessment made of him or her.  Further, individual employees and the employer may have a different view of the 
employee’s performance in some areas.  Some criteria used in the assessment processes may be subjective, and ultimately the 
employer’s view of the value to be attributed to the employee’s performance relative to that of other employees, may prevail.   

89 However, there are objective criteria used in assessments such as qualifications necessary for the performance of the job, in this 
case the requirement to operate a fork lift.  Where qualifications form part of the criteria for the selection for the retrenchment, 
they need to be properly addressed in the assessment.  The failure to properly address the criteria may leave some employees  
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with a lower score than they ought to have.  An employer’s failure to recognise that an employee has a relevant qualification 
may be rectified by the employee having an opportunity to respond to his or her assessment prior to the final rankings being 
undertaken by the employer and the selection for retrenchment made. The same situation might arise in a whole range of areas 
of assessment, such as where the employee’s record of absenteeism is used, and for example, the record may be wrong.  As in 
this case, the use of absenteeism as a criterion ought to be very carefully considered.  One employee may have a higher rate of 
absenteeism over a limited period for approved reasons and circumstances, yet another employee may have only a few instances 
of absenteeism but those absences might have been without approval and been the cause of concern about the employee’s 
approach to his or her work. 

90 The final assessment, scoring and ranking, after the employees have been consulted, may be different to the original.  However, 
the final ranking (as opposed to the scores) of an employee might not alter even if the employees are able to add to their 
individual assessments.  One employee may have lifted his or her score by the addition of a number of points associated with the 
identification of, say, qualifications.  Another may be able to provide a satisfactory explanation to an issue considered by the 
employer but not previously known to the employee.  This employee may have his or her score increased also but the two 
employees may still retain the same ranking.   

91 In this way, while one employee who challenges his assessment, consequent scoring and ranking may increase his or her score, 
without consideration of all other employees as to their scores, it is difficult to conclude that the ranking would necessarily 
change.  Accordingly, in the absence of all employees having an opportunity to respond to the employer’s assessment before the 
final decision is made, it is not always possible for the Commission to conclude that the re-evaluation and improved scoring of 
one employee’s assessment in insolation would change the ranking and ultimately the choice of who ought to have been 
dismissed.  Therefore, increasing one employee’s score will not necessarily mean that his or her retrenchment and dismissal 
would not have occurred.  

92 Accordingly, while in this case I am satisfied that the decision to dismiss was harsh, oppressive or unfair and the appeal ought to 
be upheld, as noted by Heenan J, with whom the other members of the Industrial Appeal Court agreed, in Garbett v Midland 
Brick Company Pty Ltd (IAC) (2003) 83 WAIG 893, the question of remedy is not automatically resolved.   

93 As His Honour the President noted, Ground 5 is not so much a ground of appeal as the claim for relief.  I would remit the matter 
to the Commission at first instance under s.49(5)(c) for a determination of the remedy. 

94 Section 23A(6) of the Industrial Relations Act 1979 requires that the Commission decide whether reinstatement is impracticable 
before compensation is considered.  There was no evidence as to whether or not reinstatement was practicable.  Certainly, the 
appellant said to the Commissioner at first instance that he did not seek reinstatement because he had other employment.  That 
may or may not make reinstatement impracticable.  Neither party argued the matter before the Commission at first instance and 
it seems to me that that is a matter about which there is a lack of evidence upon which the Full Bench could make its own 
decision.  In these circumstances, s.49(6a) requires that the matter be remitted.  I would suspend the operation of the decision 
and remit the matter of remedy to the Commissioner at first instance for further hearing and determination. 

THE PRESIDENT: 
95 For those reasons, the appeal is upheld and the order at first instance varied. 

Order accordingly. 
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Order 
This matter having come on for hearing before the Full Bench on the 18th day of August 2004, and having heard Mr M Kane, Senior 
Industrial Officer on behalf of the appellant, and Ms J Auerbach (of Counsel), by leave, on behalf of the respondent, and the Full 
Bench having determined the matter, and reasons for decision to having been delivered on the 19th day of November 2004 wherein it 
was found that the appeal should be upheld, it is this day, the 19th day of November 2004 ordered as follow:- 

(1) THAT appeal No FBA 19 of 2004 be and is hereby upheld. 
(2) THAT the decision of the Commission in matter No. 491 of 2003 be and is hereby varied by deleting the order made 

dismissing the application, and substituting therefor a declaration and order in the following terms: 
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(a) THAT the applicant, John Staltari, was harshly, oppressively or unfairly dismissed by the respondent, Electrolux 
Home Products Pty Ltd on the 26th day of March 2003. 

(b) THAT the respondent, Electrolux Home Products Pty Ltd do pay to the said John Staltari within seven days, as 
and by way of compensation for his loss and injury, the amount of $15,349.76 (Fifteen thousand three hundred 
and forty nine dollars and seventy six cents). 

 By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Reasons for Decision 
THE PRESIDENT AND COMMISSIONER J H SMITH: 

INTRODUCTION 
1 These are the joint reasons of the President and Commissioner Smith. 
2 This is an appeal against the decision of the Commission, constituted by a single Commissioner, given on 8 July 2004. 
3 The appellant, Bruce James Taylor (hereinafter referred to as “Mr Taylor”), wrongly described in the notice of appeal as “Bruce 

Taylor”, made application to the Commission pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (as amended) 
(hereinafter called “the Act”), claiming that he was unfairly dismissed by the respondent, his employer, on 3 September 2003, 
and, in fact, summarily dismissed. 

4 Mr Taylor sought no reinstatement but sought compensation in the sum of $16,169.00, being 23 weeks at $703.00 per week 
which was his weekly wage during his employment by the respondent. 

5 That was the decision appealed against, and we will refer to the grounds of appeal, which were amended, hereinafter. 
DISCRETIONARY DECISION 

6 This was a discretionary decision as such a term is defined in Norbis v Norbis [1986] 161 CLR 513 (see also Coal and Allied 
Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194). 

7 The appellant must therefore establish that the Commissioner erred in the exercise of the discretion at first instance, otherwise 
the Full Bench has no warrant to interfere with the exercise of the discretion at first instance, and, in particular, no warrant to 
substitute the exercise of the Full Bench’s discretion for that of the Commissioner at first instance. 

8 The Commissioner at first instance found that the loss suffered by Mr Taylor was the loss of proper notice (see paragraph 18 of 
the reasons for decision at first instance, pages 15-16 of the appeal book (hereinafter referred to as “AB”)). 

9 Mr Taylor’s case was that the loss suffered should have been found to be a loss of wages at the rate of 23 weeks.  That was the 
period during which he was unemployed after his dismissal, or was not engaged in his own business. 

10 The principles are laid down in Bogunovich v Bayside Western Australia Pty Ltd (1999) 79 WAIG 8 (FB) amongst others also 
apply. 

11 The reasons for judgment of the High Court in Fox v Percy (2003) 197 ALR 201 (HC), and the authorities referred to therein, 
require the Full Bench to pay due deference to the decision of the Commission insofar as it is based, as it is, on findings of 
credibility, but subject to the duty of the Full Bench to carry out its statutory role under s49 of the Act. 
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BACKGROUND, ISSUES AND CONCLUSIONS 
12 Mr Taylor was dismissed on 3 September 2003 from his employment by the respondent who should, because of an amendment 

made at first instance, be described in the notice of appeal and the other papers, as “Frank Trevor Johnson as the executor of the 
Estate of Audrey Johnson trading as Crown Mushrooms”.  Mr Taylor had answered an advertisement in the Wanneroo Times on 
16 July 2003 and applied to the respondent for the position there advertised of waterer/grower.  It was common ground that, at 
all material times, the respondent conducted at 163 Belgrade Road, Wanneroo in the State of Western Australia the business of 
commercial production and sale of mushrooms.  After interviews with Mr Frank Trevor Johnson and Mr Scott Lawrence 
Johnson, the respondent’s operations manager, he was given the job.  It was common ground that Mr Taylor was paid $703.00 
per week.  He commenced work on 5 August 2003 and was dismissed 30 days later on 3 September 2003.  The Commissioner 
found that the dismissal of Mr Taylor on 3 September 2003 was harsh, oppressive or unfair. 

Ground 3 
13 A major issue in the matter is whether he was an employee on probation, and, if so, whether he was on 90 days probation or 

30 days probation.  Mr Taylor signed a contract of employment which included a specific reference to 90 days probation.  There 
was no mention of probation in his letter of appointment dated 5 August 2003, however (see exhibit A3), but it is clear from that 
letter, as Mr Scott Johnson said in evidence, that the terms and conditions of employment do not appear in it.  Mr Taylor’s own 
evidence was that there was no mention of probation in his discussions with Mr Frank Johnson and Mr Scott Johnson when he 
was interviewed by them separately for the position. 

14 He was, however, presented with the written terms and conditions of employment which he signed and which he acknowledged 
in writing as having read and understood at pages 49-51 (AB).  These were indubitably the terms and conditions of his 
employment as the letter of appointment to which we have referred above states. 

15 Mr Scott Johnson, in evidence, admitted that he told Mr Taylor that there would be a review period after 30 days.  He agreed 
that he may not have mentioned probation at the actual interview. 

16 The Commissioner found that Mr Taylor’s contract of employment was subject to a 90 day probation period, rejecting 
Mr Taylor’s evidence and unreservedly accepting the evidence of the Messrs Johnson.  Whether it was mentioned in the 
conversations or not, a 90 day probation period was expressly provided for in the terms and conditions of employment and was 
not varied or agreed to be varied, he found.  In so finding, of course, he rejected any notion of a 30 day probationary period. 

17 That Mr Taylor was on probation was further evidenced by the fact that no uniform was provided to him (see clause 5, page 50 
(AB)). 

18 The unilateral attempt at variation of the period of probation, if it were an attempt to vary it by inserting a 30 day review period, 
was not agreed to by Mr Taylor and did not form a part of the contract.  As a matter of fact, during the period, he received no 
counsel or advice about his performance. 

19 On the evidence, he was summarily dismissed without warning after Mr Frank Johnson and Mr Scott Johnson had heard from 
Mr Montgomery that Mr Taylor had said he was going to leave.  Because he expected Mr Taylor to be a long term employee, 
having heard that, Mr Frank Johnson dismissed him summarily and without even asking him if it were true. 

20 Mr Taylor was paid one week’s wages in lieu of notice after his dismissal and it was not required that he be so paid.  This was 
because Mr Taylor was on probation. 

21 In our opinion, that term constitutes sufficient evidence of the existence of a period of probation.  The term, whilst it was 
ambiguous, was evidence of a term of probation in the case of Mr Taylor, which was corroborated by the fact that 
Mr Scott Johnson attempted to impose a 30 day period of probation, whether it was called a review or not, in lieu of the 90 day 
period.  He could not do so in the terms of the face of the specific agreement, particularly, since, as we read the evidence, the 
agreement was signed after he had made that suggestion.  Such an attempt could not stand in the face of the express terms of the 
agreement.  Insofar as that ground challenges the finding that there was no period of probation, it is not made out.  It was open to 
find, and it should have been found, that there was a 90 day period of probation to which the contract was subject.  Insofar as 
that ground deals with the question of whether the dismissal was unfair, that finding was not challenged on appeal, and such 
allegations and submissions that seek merely to augment that finding are irrelevant.  It is, of course, however, quite clear, for the 
reasons which we have expressed, that Mr Taylor, having been dismissed during a 90 day probationary period, was not entitled 
to notice under the agreement.  For those reasons, ground 3 is not made out. 

Ground 2 
22 Ground 2 also deals with the question of unfairness and seeks to augment the finding of harsh, oppressive or unfair dismissal.  

For those reasons, that ground is irrelevant. 
Ground 1 
23 We deal with this ground last because it deals with questions of remedy. 
24 Ground 1 attacks the Commissioner’s finding that the loss suffered by Mr Taylor was the failure to give notice and there was no 

loss because one week’s notice had been paid.  In fact, he was engaged on an indefinite contract subject to a 90 day probationary 
period, which is what should have been found.  He was dismissed when there was no evidence at all that he was incompetent or 
did not perform his work properly.  His loss is not the period of 23 weeks during which he was unemployed after his dismissal, 
but the period of 90 days during which he was unemployed, which was the period of his probationary employment when he 
would have and should have been employed.  Therefore, that was his loss.  Therefore, compensation, properly assessed, amounts 
to 12 weeks and six days ((ie) 90 days at $703.00 per week).  From that is deducted one week’s pay paid to him and 30 days 
paid for the period already worked and paid for.  In finding that there was no loss the Commissioner at first instance erred. 

25 Thus, Mr Taylor’s loss and the calculable compensation amount to the following:- 
 An amount equal to 7 weeks and 4 days pay, namely $5,483.40. 

FINALLY 
26 For all of those reasons, we find that the exercise of the discretion at first instance miscarried in failing to find that there was a 

loss and that it ought to be compensated for, and we agreed to uphold the appeal and make the orders which the Full Bench 
made. 
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COMMISSIONER J F GREGOR 
27 I have had the benefit of reading the reasons for decision of His Honour, the President.  I agree with those reasons and have 

nothing to add. 
 

2004 WAIRC 12994 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRUCE TAYLOR 
APPELLANT 

 -and- 
 FRANK TREVOR JOHNSON T/AS CROWN MUSHROOMS 

RESPONDENT 
CORAM FULL BENCH 
  HIS HONOUR THE PRESIDENT P J SHARKEY 
  COMMISSIONER J F GREGOR 
  COMMISSIONER J H SMITH 
DELIVERED MONDAY, 11 OCTOBER 2004 
FILE NO/S FBA 24 OF 2004 
CITATION NO. 2004 WAIRC 12994 
 
 
Decision Appeal upheld and decision at first instance varied 
Appearances 
/Appellant Ms K Wroughton (of Counsel), by leave 
Respondent Mr C McIntosh (of Counsel), by leave 
 
 

Order 
This matter having come on for hearing before the Full Bench on the 11th day of October 2004, and having heard Ms K Wroughton 
(of Counsel), by leave, on behalf of the appellant and Mr C McIntosh (of Counsel), by leave, on behalf of the respondent, and the 
Full Bench having determined the matter, and having determined that reasons for decision will issue at a future date, and the parties 
having waived the rights conferred on them by s35 of the Industrial Relations Act 1979 (as amended), it is this day, the 11th day of 
October 2004, ordered as follows:- 

(1) THAT appeal No FBA 24 of 2004 be and is hereby upheld. 
(2) THAT the decision of the Commission in matter No 1448 of 2003 given on the 8th day of July 2004 be 

and is hereby varied by deleting Order 3 and substituting for Order 3 the following new Order 3:- 
“That the respondent do pay to the appellant within seven days of the date of this order, compensation 
in an amount equal to seven weeks and four days pay, gross, namely $5,483.40 (five thousand four 
hundred and eighty three dollars and forty cents).” 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 

 

COMMISSION IN COURT SESSION—Awards/Agreements— 
Variation of— 

2004 WAIRC 13455 
HOSPITAL SALARIED OFFICERS' AWARD 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HOSPITAL SALARIED OFFICERS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF 

WORKERS) 
APPLICANT 

-v- 
ROYAL PERTH HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM COMMISSION IN COURT SESSION 
  CHIEF COMMISSIONER W S COLEMAN 
  SENIOR COMMISSIONER A R BEECH 
  COMMISSIONER P E SCOTT 
DATE MONDAY, 29 NOVEMBER 2004 
FILE NO P 39 OF 1997(B) 
CITATION NO. 2004 WAIRC 13455 
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Result Application discontinued 

 
 

Order 
WHEREAS on the 18th day of March 2004, the Commission in Court Session issued an Order which in order 3 said that subclause 
5(e) of Schedule 1 of the Order shall be reviewed by the Commission in Court Session following six months’ operation; and 
WHEREAS at a conference convened on the 26th day of November 2004, the parties agreed: 

(i) That the classification and grading structure for Clinical Psychologists above Grade 2 as determined by the 
Commission in Court Session shall continue to be dealt with by way of Operational Circular pending the 
finalisation of the implementation of such structure. 

(ii) That following such finalisation the parties shall discuss further the matter of the classification and grading 
structure being reflected in an Operational Circular and the terms of the circular. 

(iii) That where no agreement is reached on the continuation of the Operational Circular either party may apply to the 
Commission to amend the Hospital Salaried Officers’ Award 1968 to include the classification and grading 
structure for Clinical Psychologists; 

NOW THEREFORE the Commission in Court Session, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: 

1. THAT subject to the terms of this Order the classification and grading structure for Clinical Psychologists above 
Grade 2 shall continue to be published by the Employer in an Operational Circular in accordance with subclause 
5(e) of Schedule A of the Hospital Salaried Officers’ Award 1968. 

2. THAT following the conclusion of the implementation of the classification and grading structure for Clinical 
Psychologists the parties shall have discussions as to the continuation of or amendment to the Operational 
Circular. 

3. THAT should the parties not agree to the continuation of the classification and grading structure being published 
by way of the Operational Circular either party may make application to the Commission to amend the Hospital 
Salaried Officers’ Award 1968. 

4. THAT this application otherwise be and is hereby discontinued. 
(Sgd.)  P.E. SCOTT, 

[L.S.] COMMISSION IN COURT SESSION. 

 

AWARDS/AGREEMENTS—Variation of— 
2004 WAIRC 13379 

ELECTRICAL CONTRACTING INDUSTRY AWARD R 22 OF 1978 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
ELECTRICAL CONTRACTORS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF 
EMPLOYERS), ELECTRICAL ELECTRONIC GROUP APPRENTICESHIP SCHEME INC, 
DOMINIC RIGGIO 

RESPONDENTS 
CORAM COMMISSIONER J F GREGOR 
DATE TUESDAY, 23 NOVEMBER 2004 
FILE NO APPL 1033 OF 2004 
CITATION NO. 2004 WAIRC 13379 
 
 
Result Award varied 

 
 

Order 
HAVING heard Mr P. Carter on behalf of the Applicant and Mr C. Martin for the Electrical Contractors Association of Western 
Australia (Union of Employers) and Ms A. Haliday for Swispec Pty Ltd and Others, and by consent, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
 THAT the Electrical Contracting Industry Award R22 of 1978 be varied in accordance with the following Schedule and 

that such variation shall have effect from the first pay period on or after 5th November 2004. 
(Sgd.)  J F GREGOR, 

[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 2. – Arrangement:  Delete the following wording: 
 Appendix - S.49B - Inspection of Records Requirements 
2. Clause 6. – Safety Footwear:  Delete subclause (1) of this clause and insert in lieu the following: 
(1) On "construction work" a payment of 11 cents for each hour worked shall be paid to all employees to compensate them for 

the requirement to wear approved safety footwear which the employees are to ensure are maintained in sound condition. 
3. Clause 9. – Supported Wage: 
 A. Delete subclause (3) of this clause and insert in lieu the following: 
(3) Supported Wage Rates 
 Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by 

this Award for the class of work which the person is performing according to the following schedule: 

Assessed Capacity (subclause 4) % of Prescribed Award Rate 
10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

 (Provided that the minimum amount payable shall be not less than $60.00 per week). 
 * Where a person’s assessed capacity is 10%, they shall receive a high degree of assistance and support. 
 B. Delete subclause (9)(c) of this clause and insert in lieu the following: 

(c)  The minimum amount payable to the employee during the trial period shall be no less than $60.00 per week; or, 
in the case of paid rates award, the amount payable to the employee during the trial period shall be $60.00 per 
week or such greater amount as is agreed from time to time between the parties (taking into account the 
Department of Social Security income test free areas for earnings) and inserted into this Award. 

4. Clause 12. – Overtime:  Delete subclause (2)(e) of this clause and insert in lieu the following: 
 (e) (i) An employee required to work overtime for more than two hours without being notified on the previous 

day or earlier that they will be so required to work overtime shall be supplied with a meal by the 
employer or be paid $9.70 for such meal and for a second or subsequent meal if so required. 

  (ii) No such payments shall be made to any employee living in the same locality as their place of work who 
can reasonably return home for such meals. 

  (iii) If an employee to whom subparagraph (i) of paragraph (e) of subclause (2) hereof applies has, as a 
consequence of the notice referred to in that paragraph, provided themselves with a meal or meals and 
is not required to work overtime or is required to work less overtime than the period notified, they shall 
be paid for each meal provided and not required, $9.70. 

5. Clause 18. – Special Rates and Provisions: 
 A. Delete subclauses (1) - (5) inclusive of this clause and insert in lieu the following: 
(1)  Height Money:  An employee shall be paid an allowance of $2.05 for each day on which they work at a height of 15.5 

metres or more above the nearest horizontal plane, but this provision does not apply to linespersons. 
(2) Dirt Money:  An employee shall be paid an allowance of 42 cents per hour when engaged on work of an unusually dirty 

nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work 
done. 

(3) Grain Dust:  Where any dispute arises at a bulk grain handling installation due to the presence of grain dust in the 
atmosphere and the Board of Reference determines that employees employed under this award are unduly affected by that 
dust, the Board may, subject to such conditions as it deems fit to impose, fix an allowance or allowances not exceeding 71 
cents per hour. 

(4) Confined Space:  An employee shall be paid an allowance of 50 cents per hour when, because of the dimensions of the 
compartment or space in which they are working, the employee is required to work in a stooped or otherwise cramped 
position or without proper ventilation. 

(5) Diesel Engine Ships:  The provisions of subclauses (2) and (4) of this Clause do not apply to an employee when they are 
engaged on work below the floor plates in diesel engine ships, but the employee shall be paid an allowance of 71 cents per 
hour whilst so engaged. 

 B. Delete subclause (7) of this clause and insert in lieu the following: 
(7) Hot Work:  An employee shall be paid an allowance of 42 cents per hour when they work in the shade in any place where 

the temperature is raised by artificial means to between 46.1 and 54.4 degrees Celsius. 
 C. Delete subclauses (9) - (12) inclusive of this clause and insert in lieu the following: 
(9) Percussion Tools:  An employee shall be paid an allowance of 25 cents per hour when working a pneumatic riveter of the 

percussion type and other pneumatic tools of the percussion type. 
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(10) Chemical, Artificial Manure and Cement Works:  An employee other than a general labourer, in chemical, artificial 
manure and cement works shall, in respect of all work done in and around the plant outside the machine shop, be paid an 
allowance calculated at the rate of $10.50 per week.  The allowance shall be paid during overtime but shall not be subject 
to penalty additions.  An employee receiving this allowance is not entitled to any other allowance under this Clause. 

(11) Abattoirs:  An employee employed in and about an abattoir shall be paid an allowance calculated at the rate of $13.80 per 
week.  The allowance shall be paid during overtime but shall not be subject to penalty additions.  An employee receiving 
this allowance is not entitled to any other allowance under this Clause. 

(12) Phosphate Ships:  An employee shall be paid an allowance of 62 cents for each hour they work in the holds 'tween decks 
of ships which, immediately prior to such work, have carried phosphatic rock but this subclause only applies if and for as 
long as the holds and 'tween decks are not cleaned down. 

 D. Delete subclause (19) of this clause and insert in lieu the following: 
(19) An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a "C" Standard 

Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties shall 
be paid $8.30 per week in addition to their ordinary rate. 

 E. Delete subclause (21) of this clause and insert in lieu the following: 
(21) Nominee: A licensed electrical installer or fitter who acts as a nominee for an electrical contractor shall be paid an 

allowance of $51.50 per week. 
6. Clause 19. – Car Allowance:  Delete this clause and insert in lieu the following: 
Where an employee is required and authorised to use their own motor vehicle in the course of their duties the employee shall be paid 
an allowance of 63.83 cents per kilometre travelled.  Notwithstanding anything contained in this Clause the employer and the 
employee may make any other arrangement as to car allowance not less favourable to the employee. 
7. Clause 20. – Allowance for Travelling and Employment in Construction Work::  Delete subclause (2)(a) of this 

clause and insert in lieu the following: 
 (a) On jobs measured by radius from the General Post Office, Perth situated within the area of: 
    Per Day 
        $ 
  (i) Up to and including 50 kilometre radius  13.75 
  OR 
  (ii) Over 50 kilometres up to and including 60 
   kilometre radius   17.45 
  OR 
  (iii) Over 60 kilometres up to and including 75 
   kilometre radius   26.80 
  OR 
  (iv) Over 75 kilometres up to and including 90 
   kilometre radius   37.90 
  OR 
  (v) Over 90 kilometres up to and including 105 
   kilometre radius   49.15 
8. Clause 21. – Distant Work: 
 A. Delete subclause (6) of this clause and insert in lieu the following: 
(6) An employee to whom the provisions of subclause (1) of this Clause apply shall be paid an allowance of $26.90 for any 

weekend that they return to their home from the job but only if - 
 (a) The employee advises the employer or their agent of their intention no later than the Tuesday immediately 

preceding the weekend in which the employee so returns; 
 (b) The employee is not required for work during that weekend; 
 (c) The employee returns to the job on the first working day following the weekend; and 
 (d) The employer does not provide or offer to provide suitable transport. 
 B. Delete subclauses (8) and (9) of this clause and insert in lieu the following: 
(8) Any time in respect of which an employee is absent from work except time for which they are entitled to claim payment 

pursuant to Clause 24. – Sick Leave, or time spent on holidays pursuant to subclause (1) of Clause 23. – Public Holidays 
and Annual Leave shall not count for determining the employee’s rights to travel and leave under the provisions of 
subclause (7) of this Clause. 

(9) Where an employee, supplied with the board and lodging by their employer, is required to live more than 800 metres from 
the job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $11.90 per 
day provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

9. Clause 27. – Grievance Procedure and Special Allowance:  Delete subclause (3) of this clause and insert in lieu the 
following: 
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(3) (a) Subject to paragraph (e) of this subclause, a special allowance of $25.60 per week shall be paid as a flat amount 
each week except where direct action takes place. 

 (b) Provided that a general combined union meeting called by the Unions W.A., or any absence declared by the 
Commission under Section 44 as being an authorised absence, shall not be regarded as non-adherence to the 
disputes procedure Clause or affect the payment of this allowance. 

 (c) In the event of the need for a meeting not covered by the circumstances outlined by the above, a Union Official 
shall give 24 hours' notice to the employer and the reason for the meeting and $25.60 shall be paid. 

 (d) Any time which an employee is absent from work on annual leave, public holidays, bereavement leave or paid 
sick leave shall not affect the payment of this allowance. 

 (e) An apprentice shall be paid a percentage of $25.60 being the percentage which appears against their year of 
apprenticeship set out in subclause (4) of the First Schedule - Wages. 

10. Clause 30. – Special Provisions – Western Power:  Delete subclauses (2) – (6) inclusive of this clause and insert in 
lieu the following: 

(2) In addition to the wage otherwise payable to an employee pursuant to the provisions of this award an employee (other than 
an apprentice) shall be paid: 

 (a) $1.71 per hour for each hour worked if employed at Muja; 
 (b) $1.03 per hour for each hour worked if employed at Kwinana; 
(3) (a) An employee to whom Clause 20. - Allowance for Travelling and Employment in Construction Work applies and 

who is engaged on construction work at Muja shall be paid: 
  (i) An allowance of $13.75 per day if the employee resides within a radius of 50 kilometres from the Muja 

Power Station;  
  (ii) An allowance of $37.20 per day if the employee resides outside that radius; 
  in lieu of the allowance prescribed in the said Clause. 
 (b) Where transport to and from the job is supplied by the employer from and to a place mutually agreed upon 

between the employer and the employee half the above rates shall be paid provided that the conveyance used for 
such transport is equipped with suitable seating and weather proof covering. 

(4) In addition to the allowance payable pursuant to subclause (6) of Clause 21. - Distant Work of this award an employee to 
whom that Clause applies shall be paid $23.40 on each occasion upon which the employee returns home at the weekend but 
only if - 

 (a) The employee has completed three months continuous service with the employer; 
 (b) The employee is not required for work during the weekend; 
 (c) The employee returns to the job on the first working day following the weekend; 
 (d) The employer does not provide or offer to provide suitable transport; 
 and such payment shall be deemed to compensate for a periodical return home at the employer's expense. 
(5) An employee to whom Clause 21. - Distant Work of this award applied and who proceeds to construction work at Muja 

from their home where located within a radius of 50 kilometres from the General Post Office, Perth - 
  
 (a) Shall be paid an amount of $63.20 and for three hours at ordinary rates in lieu of the expenses and payment 

prescribed in subclause (3) of the said Clause; and 
 (b) In lieu of the provisions of subclause (4) of the said Clause, shall be paid $63.20 and for three hours at ordinary 

rates when their services terminate if the employee has completed three months continuous service; 
 and the provisions of subclause (3) and subclause (4) of Clause 21. - Distant Work shall not apply to such an employee. 
(6) (a) An employee to whom the provisions of Clause 21. - Distant Work of this Award, applies who work at Muja and 

who elects not to live in Construction Camp Accommodation shall, subject to paragraph (b) of this subclause, be 
paid a living-out allowance at the rate of $338.60 per week to meet the expenses reasonably incurred by the 
employee for board and lodgings. 

 (b) (i) The allowance prescribed in paragraph (a) shall only apply to an employee while they continue to live 
with their spouse (including de facto) in accommodation provided by the employee. 

  (ii) The accommodation shall be of a reasonable standard. 
  (iii) The employee shall continue to maintain their original residence. 
  (iv) The employee shall satisfy the employer, upon request, that their circumstances meet the requirements 

of this subclause. 
  (v) Any dispute as to the application of this Clause shall be subject to discussion between the employer and 

the Union and, failing agreement, shall be referred to a Board of Reference for determination. 
 (c) Provided that the provisions of subclause (6) of Clause 21. - Distant Work of this Award shall not apply. 
11. First Schedule:  Delete subclauses (3) – (10) inclusive of this schedule and insert in lieu the following: 
(3) Leading Hands - In addition to the appropriate rates shown in subclause (2) hereof a leading hand shall be paid - 

(a) If placed in charge of not less than three and not more than ten other employees  $21.60 
(b) If placed in charge of more than ten and not more than twenty other employees  $32.90 
(c) If placed in charge of more than twenty other employees  $42.40 
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(4) Apprentices: 
(a) Wage per week expressed as a percentage of the Electrical Installer's rate per week and Safety Net Adjustment 

Payment: 
 % 
Four Year Term  
First Year   39 
Second Year   51 
Third Year    67 
Fourth Year 79 
Three and a Half Year Term  
First Six Months  39 
Next Year    51 
Next Year   67 
Final Year   79 
Three Year Term  
First Year    51 
Second Year 67 
Third Year    79 

(b) Apprentices Over the Age of 21 Years 
 Wage per week expressed as a percentage of the Electrical Installer's rate per week and Safety Net Adjustment 

Payment 
 % 
Four Year Term  
First Year   67 
Second Year   67 
Third Year    67 
Fourth Year 79 
Three and a Half Year Term  
First Six Months  67 
Next Year    67 
Next Year   67 
Final Year   79 
Three Year Term  
First Year    67 
Second Year 67 
Third Year    79 

(5) Tool Allowance: 
(a) In accordance with the provisions of subclause (20) of Clause 18. - Special Rates and Provisions of this Award 

the tool allowance to be paid is: 
(i) $12.40 per week to such tradespersons, or 
(ii) In the case of an apprentice, a percentage of $12.40 being the percentage which appears against the 

apprentice’s year of apprenticeship set out in subclause (4) of this schedule. 
(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 

ordinary weekly wage prescribed in this schedule. 
(6) Construction Allowance: 

(a) In addition to the appropriate rates of pay prescribed in this Clause an employee shall be paid: 
(i) $38.20 per week if the employee is engaged on the construction of a large industrial undertaking or any 

large civil engineering project. 
(ii) $34.50 per week if the employee is engaged on a multi-storeyed building but only until the exterior 

walls have been erected and the windows completed and a lift made available to carry the employee 
between the ground floor and the floor upon which the employee is required to work.  A multi-storeyed 
building is a building which, when completed, will consist of at least five storeys. 

(iii) $20.20 per week if the employee is engaged otherwise on construction work falling within the 
definition of construction work in Clause 5. - Definitions, of this Award. 

(b) Any dispute as to which of the aforesaid allowances applies to particular work shall be determined by the Board 
of Reference. 

(7) Casual Employees: 
A casual employee shall be paid 20 per cent of the ordinary rate payment in addition to the ordinary rate assigned to their 
class of work. 

(8) Part-Time Employee 
A part-time employee shall be paid pro-rata in accordance with the appropriate rate for the classification for the employee 
for the number of hours so worked. 
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Payments pursuant to the First Schedule Wages and Clause Nos. 21, 22, 23, 24, 25, 26 and 27 shall be strictly related 
proportionately in accordance with the number of ordinary hours worked, to the number of ordinary hours worked by a full 
time employee in accordance with Clause 11. - Hours. 

(9) Licence Allowance: 
A tradesperson who holds and in the course of their employment may be required to use a current "A" Grade or "B" Grade 
licence issued pursuant to the relevant regulation in force at the date of this Award under the Electricity Act, 1945, shall be 
paid $18.20 per week. 

(10) Commissioning Allowances: 
An "Electrician Commissioning" as defined shall be paid at the rate of $27.80 per week in addition to rates prescribed in 
this schedule. 

12. Third Schedule:  Named Parties to the Award:  Delete this schedule and insert in lieu the following: 
UNION PARTY 
 Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia, 

Engineering and Electrical Division, WA Branch, U24/257 Balcatta Road, BALCATTA  WA  6021 
 Telephone: (08) 9440 3522 Email:  cepu@4u.com.au 
 Facsimile: (08) 9440 3544 
13. Appendix – S.49B – Inspection Of Records Requirements:  Delete this Appendix. 

 

AWARDS/AGREEMENTS—Interpretation of— 
2004 WAIRC 13354 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE ROYAL AUTOMOBILE CLUB OF WA (INCORPORATED)(RAC) 

APPLICANT 
-v- 
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 

RESPONDENT 
CORAM COMMISSIONER J F GREGOR 
DATE FRIDAY, 19 NOVEMBER 2004 
FILE NO. APPL 1097 OF 2004 
CITATION NO. 2004 WAIRC 13354 
 
 
Result Declaration issued 

 
 

Declaration 
WHEREAS on 1st October 2004 the Commission issued Reasons for Decision and a Declaration as a result of hearing argument 
between the parties about the interpretation of two sections of the RAC Motoring Services Enterprise Bargaining Agreement 2004 
namely clause 7.5 and 7.6; and 
WHEREAS it transpired that the Declaration was issued without giving the parties the opportunity to speak to the minutes of the said 
Declaration; and 
WHEREAS a party is entitled to speak to the minutes of an order, award or declaration except an order of dismissal pursuant to s.35 
of the Act and to deny that opportunity is a mistake in law and therefore a ground of appeal; and 
WHEREAS the Royal Automobile Club of WA (Inc) made application to the Commission to speak to the minutes of the Declaration 
and therefore was entitled to be heard pursuant to s.35 because the declaration made on 1st October 2004 was made in error; and 
WHEREAS the matter was listed for hearing before the Commission on 3rd November 2004 in order to correct the error and hear 
from the parties; and 
WHEREAS at the hearing the Commission heard from Mr Drake-Brockman of Counsel as to the reasons why the Declaration ought 
to be changed to properly reflect the Reasons for Decision; and 
WHEREAS the Commission heard from Mr D. Hicks on behalf of The Automotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers - Western Australian Branch in opposition to the suggested changes by the Royal Automobile 
Club of WA (Inc); and 
WHEREAS the Commission now has examined the Reasons for Decision and the minutes of the Declaration and has concluded that 
Declaration did not properly reflect the decision as it is contained in the Reasons for Decision issued on 1st October 2004; and 
WHEREAS the Commission has decided that Declaration 1 should read: 
 1. THAT Clause 7.5 applies only to temporary increases in demand as explained in the Commission’s Reasons for 

Decision dated 1st October 2004. 
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NOW THEREFORE pursuant to powers vested in it by s.46 of the Industrial Relations Act, 1979 that the Commission issues the 
following declaration: 
 1. THAT Clause 7.5 applies only to temporary increases in demand as explained in the Commission’s Reasons for 

Decision dated 1st October 2004. 
2. THAT the provisions of Clause 11. – Introduction of Change apply when changes are proposed to the way manning 

is comprised or sourced.  The parties are required to consult in accordance with the terms of that clause because there 
may be a major change in the composition of the employer’s workforce or in the skills required.  Further if the parties 
are unable to agree about the change of the composition of the workforce then the Disputes Procedure in Clause 17 is 
to be applied. 

(Sgd.)  J F GREGOR, 
[L.S.] Commissioner. 

 

2004 WAIRC 12893 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE ROYAL AUTOMOBILE CLUB OF WA (INCORPORATED) 
APPLICANT 

 -v- 
 THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 
RESPONDENT 

CORAM COMMISSIONER J F GREGOR 
DATE FRIDAY, 1 OCTOBER 2004 
FILE NO APPLICATION 1097 OF 2004 
CITATION NO. 2004 WAIRC 12893 
 
 
Catchwords Interpretation – Agreements are awards for the purpose of interpretation – Principles applied – 

Industrial Relations Act, 1979, s.46 
Result Declaration issued 
Representation 
Applicant Mr A. Drake-Brockman (of Counsel) appeared on behalf of the Applicant 
Respondent Mr D. Hicks appeared on behalf of the Respondent 

 
 

Reasons for Decision 
1 This application has been filed by The Royal Automobile Club of WA (Incorporated) (RAC) seeking an interpretation pursuant 

to s.46 of the Industrial Relations Act, 1979 (the Act) of two sections of RAC Motoring Services Enterprise Bargaining 
Agreement 2004 (the Agreement) namely clause 7.5 and clause 11.  By s.46 of the Act at any time when an award is in force the 
Commission may on the application of any employer, organisation or association bound by the award declare the true 
interpretation of the award and where that declaration so requires, by order vary any provision of the award for the purpose of 
remedying any defect therein or giving fuller effect thereto. 

2 At the commencement of proceedings Mr Hicks who appeared for the Automotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers - Western Australian Branch (the Union) submitted to the Commission that the true 
meaning of s.46(5) of the Act was that the Commission was prohibited from interpreting an industrial agreement. 

3 After hearing from Mr Drake-Brockman, of Counsel, who appeared for the RAC the Commission rejected the submission by Mr 
Hicks on the grounds that the clear intent of the section is to define the term ‘award’ and give it a broader meaning than that 
which normally attaches to the word award.  For the purpose of interpretation that includes a General Order made by the 
Industrial Commission and an industrial agreement but it excludes any order made under s.46 of the Act as logic would clearly 
have it.  In short, one cannot interpret an interpretation.  The purpose of s.46(5) is to make that clear and to expand the definition 
of the word ‘award’ to include any instrument the Commission issues including an industrial agreement. 

4 That the preceding paragraph is the correct interpretation of s.46(5) of the Act is supported by the Decision of the Industrial 
Appeal Court in Robe River Iron Associates v Amalgamated Metal Workers’ and Shipwrights Union of Western Australia and 
Others (1987) 67 WAIG 1097 (the Robe case).  The Decision of the Industrial Appeal Court (IAC) is regarded as a seminal 
authority to be applied when dealing with the procedures the Commission is to use when making interpretations.  It is also 
authority for the contention that an industrial agreement can be interpreted under s.46 as if it were an award. 

5 The appeal before the IAC dealt with the interpretation at first instance by Kennedy C of an Industrial Agreement No. 10 of 
1979.  The learned Commissioner had applied Northwest Beef case (Norwest Beef Industries Ltd v Derby Meat Processing Co 
Ltd v Western Australian Branch Australian Meat Industry Employees Unions (1984) 64 WAIG 2124.  In His Reasons for 
Decision Brinsdon J confirmed that was the appropriate authority and said so in these words: 

“There is not much dispute between the parties as to the correct way to go about construing the terms of the Agreement 
and no criticism is made of Commissioner Kennedy’s approach in that regard.  All I think I need do is to refer to my own 
remarks in Norwest Beef Industries Limited and Derby Meat Processing Co Ltd v. West Australian Branch, Australian 
Meat Industry Employees Union 64 WAIG 2124 at p.2127.  That was a case dealing with an award but there is no 
difference in approach to that to be applied to the construction of an ordinary agreement as in this Agreement.  The 
meaning of a provision in the Agreement is to be obtained by considering the terms of the Agreement as a whole.  If the  
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terms are clear and unambiguous it is not permissible to look to extrinsic material to qualify the meaning of the 
particular provision being considered.  Therefore, when the issue is which of two or more possible meanings is to be 
given to a contractual provision it is not permissible to look at actual intentions, aspirations, or expectations of the 
parties before or at the time of the contract, except in so far as they are expressed in the contract but to look at only the 
objective framework of facts within which the contract came into existence, and to the parties presumed intentions in that 
setting; per Mason J. in Codelfa Construction Pty Ltd v. State Rail Authority (New South Wales) (1981-82) 149 CLR 337 
at p.352.  Should a consideration of the whole terms of this Agreement expose an ambiguity in the construction of Clause 
6(9) then resort may be made to extrinsic material and in certain circumstances any trade custom or usage.” 

6 The nub of the authority is that the meaning of the documents be obtained by considering their terms as a whole.  If the terms are 
clear and unambiguous it is not permissible to look to extrinsic material to qualify the meaning of the particular provision being 
considered.   

7 As in the Robe case (ibid) the evidence before the Commission in these proceedings falls far short of establishing any custom or 
usage which could in any way have been the basis of an implication into the terms of the Agreement.  There would have to be 
the system of a custom or usages that justified implication of a term into the contract.  That is the question of fact and there must 
be evidence that the custom so relied on was so well known and acquiesced in that everyone making the contract in that situation 
could reasonably presume to have imported the term into the contract. 

8 On the facts of this matter that could not be the case because the parties were dealing with a new set of conditions upon which 
they made an Industrial Agreement later registered in this Commission.  Nor is it argued in any substantive way that there was a 
custom or usage in fact there seems to be some tacit agreement that the issues that confront the parties about which they have a 
dispute have arisen because of a change in the pattern of work performed by the RAC. 

9 I have outlined those changes below. 
10 The background to this application is that the RAC carries on the business of supplying road side assistance and other services to 

its members.  It employs patrol drivers to provide those services throughout Western Australia. 
11 It is submitted that the RAC in relation to those services has been confronted with a pattern of declining patrol call-out numbers 

which involves a permanent or consistent change to the pattern of the workflow.  This has been caused by a number of reasons 
included amongst which is the greater reliability of modern motor vehicles.  In trying to come to terms with the workflow, RAC 
has instituted a forecast demand system.  Currently the patrol roster is at odds with that forecast demand.  It means that the 
current pattern of work over the weekends is under resourced while in the middle of the day and late afternoon and on weekdays 
it is over resourced.  The RAC in running its business is trying to match the service it has to give in face of a decline in call-out, 
over and under resourcing with forecast demand. 

12 An argument now has developed between the parties that the Clause 7(5) of the Agreement is not applicable.  The Union says it 
is but the RAC says it is not.  There was also a further concern as to the effect of Clause 11. – Introduction of Change.  The 
diminution of numbers seem to be a change in the way the work is performed and there is a debate between the parties as to how 
that change should be handled. 

13 The RAC says that clause 7(5) of the Agreement does not contemplate or cater for the current situation where there is a decline 
in demand.  On the other hand it clearly contemplates busy periods times when the demand temporarily increases rather than 
decreases.  According to Mr Drake-Brockman that makes sense and allows the RAC to handle situations such as the onset of 
severe weather conditions and the like, but it does not cater for regular and repeated fluctuations in consumer requirements 
which form long term patterns.  Clearly the subclause applies in the situation when demand temporarily increases resulting in a 
requirement for overtime.  It does not apply at all in any of the contrary situations.  The claim goes on to suggest that when there 
is an increase the choice of resources will depend on a number of factors including duration of higher demand and duration of 
location.  When it makes decisions about increases the RAC is required to give priority to RAC employed patrols as opposed to 
any other source of labour in accordance with a list of tags to that availability.  The overtime available list is similarly subject to 
two clear requirements and that all overtime must be allocated to ensure fairness in compliance to management guidelines. 

14 It can be said that clause 7.5 does not contemplate or cater for a situation when there is a diminution of demand.  It applies only 
to a short term temporary increases in demand rather than long term demands, it has no application in a situation where there is a 
diminution in demand. 

15 In my respectful view the clause only applies in situations where there are temporary changes and not where there are permanent 
changes. 

16 As for clause 11 this clause clearly contemplates that the RAC is required to have consultation when change is to be introduced.  
This is completely consistent with the context of the rest of the document.  It is a document that is framed around the concept of 
discussion and mutual agreement (see Clauses 6(2), (3), (4), (6) and 7(3) and (4) and 21).  That means if the RAC wishes to 
change the way that it structures its workforce it is required by the Agreement to have consultation with the Union pursuant to 
clause 11.  The Agreement given its natural and normal meaning means there can be no unilateral change to the way manning is 
comprised or sourced.  If there are disputes about how the change is introduced then they are to be handled in accordance with 
the dispute procedure which is set out in clause 21. – Avoidance of Disputes in the Award and the Award for the purposes of the 
Agreement  

17 I consolidate my findings as follows: 
1. Clause 7.5 applies only to temporary increases in demand.  The provisions of the clause apply in the current 

circumstance. 
2. The provisions of Clause 11. – Introduction of Change apply when changes are proposed to the way manning is 

comprised or sourced.  The parties are required to consult in accordance with the terms of that clause because there 
may be a major change in the composition of the employer’s workforce or in the skills required.  Further if the parties 
are unable to agree about the change of the composition of the workforce then the Disputes Procedure in clause 17 is 
to be applied. 

18 The Commission will reduce its findings herein into a declaration pursuant to s.46(2) of the Act.  It is drawn to the attention of 
the parties that the declaration will remain in that form unless within seven days of handing down of the Reasons for Decision 
any organisation or association or employer bound so requests. 
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2004 WAIRC 12892 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE ROYAL AUTOMOBILE CLUB OF WA (INCORPORATED) 
APPLICANT 

 -v- 
 THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 
RESPONDENT 

CORAM COMMISSIONER J F GREGOR 
DATE FRIDAY, 1 OCTOBER 2004 
FILE NO APPLICATION 1097 OF 2004 
CITATION NO. 2004 WAIRC 12892 
 
 
Result Declaration issued 
 
 

Declaration 
HAVING heard Mr A. Drake-Brockman (of Counsel) who appeared on behalf of the Applicant and Mr D. Hicks who appeared on 
behalf of the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
declares: 
 1. THAT Clause 7.5 applies only to temporary increases in demand.  The provisions of the clause apply in the current 

circumstance. 
2. THAT the provisions of Clause 11. – Introduction of Change apply when changes are proposed to the way manning 

is comprised or sourced.  The parties are required to consult in accordance with the terms of that clause because there 
may be a major change in the composition of the employer’s workforce or in the skills required.  Further if the parties 
are unable to agree about the change of the composition of the workforce then the Disputes Procedure in clause 17 is 
to be applied. 

(Sgd.)  J F GREGOR, 
[L.S.] Commissioner. 

 

NOTICES—Award/Agreement matters— 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

     Application No. AG 266 of 2004 
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT  

TITLED “BOTANIC GARDENS AND PARKS AUTHORITY GENERAL AGREEMENT 2004” 
NOTICE is given that an application has been made to the Chief Executive Officer Botanic Gardens & Parks Authority under the 
Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

5. APPLICATION AND PARTIES BOUND 
5.1 The parties bound by the General Agreement are: 

a) the Western Australian Shire Councils, Municipal Road Boards, Health Boards, Parks Cemeteries and Racecourse, 
Public Authorities, Water Boards Union; and 

b) the Botanic Gardens and Parks Authority. 
5.2 The General Agreement applies to all employees who are members of or eligible to be members of the Union and 

covered by the Award and certified Agreement. 
5.3 At the date of registration the approximate number of employees bound by the General Agreement is 40. 
5.4 The General Agreement shall be read in conjunction with the federal Municipal Employees Kings Park Board Outside 

Workers Award 2003 and the Botanic Gardens and Parks Authority Certified Agreement 2004. 
A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 

J. SPURLING, 
 Registrar. 
7 December 2004 
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WESTERN AUSTRALIAN  
INDUSTRIAL RELATIONS COMMISSION 

APPLICATION NO. A10 OF 2004 
APPLICATION FOR REGISTRATION OF AN AWARD 

ENTITLED "FIRE AND RESCUE SERVICES AWARD (PRIVATE), 2004” 
NOTICE is given that an application has been made to the Commission by the United Firefighters Union of Western Australia under 
the Industrial Relations Act 1979 for the above Award. 
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder. 

1.3 – Area and Scope 
This award shall apply to those employees in the classifications mentioned in Clause 4.2 – Wages who are employed by any 
company providing Fire And Rescue Services in Western Australia.  This award shall have effect throughout the State of Western 
Australia. 

4.2 – Wages 
(1) The base rate per week for employees under this award will be as follows: 

Classification Base Rate per Week 
Firefighter Level 1 567.20 
Firefighter Level 2 590.00 
Firefighter Level 3 604.00 
Firefighter Level 4 671.00 
Station Officer 763.00 
Station Officer Manager 874.44 

(2) The total weekly rate for employees specified in subclause (1) will be calculated by the sum of the base rate and 39.8% of 
that base rate of pay in lieu of all loadings and penalties accumulated as a consequence of being required to work shift 
work. 

A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth. 
 (Sgd.)  S. BASTIAN, 
 Designate Deputy Registrar. 
25 November 2004. 

 

 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

APPLICATION NO. A11 OF 2004 
APPLICATION FOR REGISTRATION OF AN AWARD 

ENTITLED “WESTERN AUSTRALIAN MINT AWARD 2004” 
NOTICE is given that an application has been made to the Commission by The Automotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers, Western Australian Branch under the Industrial Relations Act 1979 for the above award. 
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder: 

3 – AREA AND SCOPE 
This award shall apply to the operations of the Western Australian Mint and to employees engaged in the classifications contained in 
Clause 6 – Classification Structure and Definitions. 

6 – CLASSIFICATION STRUCTURE AND DEFINITIONS 
Classification Structure: 

Wage Group Classification Title Minimum Training Requirement 
C 6 Advanced Engineering 2nd Year of Advanced Certificate 
 Tradesperson - Level I  
C 7 Engineering Tradesperson Nine appropriate modules or equivalent 
 Special Class - Level II in addition to the training requirements 

for a C10 level 
C 8 Engineering Tradesperson Six appropriate modules or equivalent 
 Special Class - Level I in addition to the training requirements 

for a C10 level 
C 9 Engineering Tradesperson Three appropriate modules or equivalent 
 - Level II in addition to the training requirements 

for a C10 level 
C10 Engineering Tradesperson Trade Certificate 
 Or Production System Employee Production/Engineering Certificate III 
C11 Engineering Employee -  
C12 Engineering Employee -  
C13 Engineering Employee -  
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Wage Group C13 
Engineering Employee  
(Relativity - 82%) 
As per schedule 1 and/or; 
An employee who has completed up to three months' structured training in order to perform work within the scope of this level. 
At this level an employee performs work above and beyond the skills of an employee at C14 and to the level of training - 

  Works under direct supervision, either individually or in a team environment. 
 Understands and undertakes basic quality control/assurance procedures including the ability to recognise basic quality 

deviations and faults. 
Indicative of the tasks which an employee at this level may perform are the following - 

  Repetitive work on automatic, semi-automatic or single purpose machines or equipment. 
 Assembles components using basic written, spoken and/or diagrammatic instructions in an assembly environment. 

  Basic soldering or butt and spot welding skills or cuts scrap with oxy-acetylene blow pipe. 
  Uses selected hand tools. 
  Cleans boilers. 
  Assists in the provision of on-the-job training in conjunction with Tradespersons and supervises trainees. 
  Maintains simple records. 

  Uses hand trolleys and pallet trucks. 
Wage Group C12 
Engineering Employee  
(Relativity - 87.4%) 
As per schedule 1 and / or; 
An employee who has completed an Engineering Certificate I or equivalent training to enable work to be performed within the 
scope of this level. 
At this level an employee performs work above and beyond the skills of an employee at C13 and in addition - 

 Is responsible for the quality of his/her own work, subject to routine supervision. 
 Works under routine supervision, either individually or in a team environment. 
 Exercises discretion within the levels of skills and training. 
Indicative of the tasks which an employee at this level may perform are the following - 
 Operates flexibly between assembly stations. 

 Operates machinery and equipment which requires exercising skills and knowledge beyond that of an employee at Level 
C13. 

 Non-trade engineering skills. 
 Basic tracing and sketching skills. 

 Receiving, despatching, distributing, sorting, checking, packing (other than repetitive packing in a standard container or 
containers in which such goods are ordinarily sold), documenting and recording of goods, materials and components. 

 Basic inventory control in the context of a production process. 
  Basic keyboard skills. 
  Advanced soldering techniques. 
  Attends to boilers. 

 Operation of mobile equipment including forklifts, hand trolleys, pallet trucks, overhead cranes and winch operation. 
 Ability to measure accurately. 
 Assists one or more tradespersons. 
 Welding which requires the exercise of knowledge and skills above Level C13. 
Wage Group C11 
Engineering Employee  
(Relativity - 92.4%) 
As per schedule 1 and/or; 
An employee who has completed an Engineering Certificate II or equivalent training to enable work to be performed within the 
scope of this level. 
An employee at this level performs work above and beyond the skills of an employee at C12 to the level of training  

  Works from complex instructions and procedures. 
  Assists in the provision of on-the-job training to a limited degree. 

 Co-ordinates work in a team environment or works individually under general supervision. 
  Is responsible for assuring the quality of his/her own work. 

Indicative of the tasks an employee at this level may perform are the following - 
  Use of precision measuring instruments. 
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Machine setting, loading and operation. 
  Rigging (certificated). 
  Responsibility for the operation and co-ordination of a store. 
  Inventory and store control, including computer use. 
  Intermediate keyboard skills. 
  Basic engineering and fault-finding skills. 
  Basic quality checks on the work of others. 

  Licensed and certified for forklift, engine and crane driving operations to a level higher than C12. 
  Knowledge of the employer's operations as it relates to production processes. 

Wage Group C10 
Engineering Tradesperson - Level I 
(Relativity 100%) 
As per schedule 1 and/or; 

 An employee who holds a Trade Certificate or a Tradesperson's Rights Certificate as an - 
 Engineering Tradesperson (Electrical/Electronics) - Level I; or 

  Engineering Tradesperson (Mechanical) - Level I; or 
  Engineering Tradesperson (Fabrication) - Level I; 

 and is able to exercise the skills and knowledge of that trade. 
An Engineering Tradesperson - Level I works above and beyond an employee at C11 and to the level of his/her training - 

  Understands and applies quality control techniques. 
  Exercises good interpersonal and communication skills. 
  Exercises keyboard skills at a level higher than C11. 
  Exercises discretion within the scope of this grade. 
  Performs work under limited supervision, either individually or in a team environment. 
  Operates all lifting equipment incidental to his/her work. 
  Performs non-trade tasks incidental to his/her work. 

 Performs work which, while primarily involving the skills of the employee's trade, is incidental or peripheral to the primary 
task and facilitates the completion of the whole task.  Such incidental or peripheral work would not require additional 
formal technical training. 

  Is able to inspect products and/or materials for conformity with established operational standards. 
Wage Group C9 
Engineering Tradesperson - Level II 
(Relativity to C10 - 105%) 
As per schedule 1 and/or; 
An Engineering Tradesperson - Level II is an - 

  Engineering Tradesperson (Electrical/Electronics) - Level II; or 
  Engineering Tradesperson (Mechanical) - Level II; or 
  Engineering Tradesperson (Fabrication) - Level II; 

 who has completed one of the following training requirements - 
   three appropriate modules in addition to the training requirements for C10 level; or 
   three appropriate modules towards an Advanced Certificate; or 
   three appropriate modules towards an Associate Diploma, or equivalent, 

  as prescribed in the Implementation Manual. 
An Engineering Tradesperson - Level II works above and beyond a Tradesperson at C10 and to the level of his/her training - 

 Exercises the skills attained through satisfactory completion of the training for this classification, subject to the standards 
prescribed by the Implementation Manual. 

  Exercises discretion within the scope of this grade. 
  Works under general supervision, either individually or in a team environment. 
  Understands and implements quality control techniques. 
  Provides trade guidance and assistance as part of a work team. 

 Exercises trade skills relevant to specific requirements of the enterprise at a level higher than Engineering Tradesperson - 
Level I. 

 Tasks which an employee at this level may perform are subject to the employee having the appropriate Trade and Post 
Trade Training to enable the particular tasks to be performed. 

Wage Group C8 
Special Class Engineering Tradesperson - Level I 
(Relativity to C10 - 110%) 
As per schedule 1 and/or; 
An employee who is a - 

  Special Class Engineering Tradesperson (Electrical/Electronics) - Level I; or 
  Special Class Engineering Tradesperson (Mechanical) - Level I; or 
  Special Class Engineering Tradesperson (Fabrication) - Level I, 

 who has completed the following training requirements - 
  six appropriate modules in addition to the training requirements for a C10 level, or equivalent; or 
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six appropriate modules towards an Advanced Certificate; or 
   six appropriate modules towards an Associate Diploma, 

  as prescribed in the Implementation Manual. 
A Special Class Engineering Tradesperson - Level I works above and beyond a Tradesperson at C9 and to the level of his/her 
training - 

 Exercises the skills attained through satisfactory completion of the training for this classification, subject to the standards 
prescribed by the Implementation Manual. 

  Provides trade guidance and assistance as part of a work team. 
  Assists in the provision of training in conjunction with supervisors and trainers. 
  Understands and implements quality control techniques. 
  Works under limited supervision, either individually or in a team environment. 

The following tasks are indicative of what an employee at this level may perform, subject to the employee having the appropriate 
Trade and Post Trade Training to enable the particular tasks to be performed - 

  Exercises high precision trade skills using various materials and/or specialised techniques. 
 Performs operations on a CAD/CAM terminal in the performance of routine modifications to NC/CNC programmes. 

  High voltage switching. 
 Works on complex machinery and equipment which utilises hydraulic and/or pneumatic principles and who, in the course 

of such work, is required to read and understand hydraulic and/or pneumatic circuitry which controls fluid power systems; 
or 

  Works on complex or intricate electrical circuitry which involves examining, diagnosing and  modifying systems 
comprising interconnected circuits. 
Wage Group C7 
Special Class Engineering Tradesperson - Level II 
(Relativity to C10 - 115%) 
As per schedule 1 and/or ; 
An employee who is a - 

  Special Class Engineering Tradesperson (Electrical/Electronics) - Level II; or 
  Special Class Engineering Tradesperson (Mechanical) - Level II; or 
  Special Class Engineering Tradesperson (Fabrication) - Level II; 

 who has completed one of the following training requirements - 
  three appropriate modules in addition to the training requirements for a C8 level, or equivalent; or 

   nine appropriate modules towards an Advanced Certificate; or 
   nine appropriate modules towards an Associate Diploma, 

  as prescribed in the Implementation Manual. 
An Engineering Tradesperson Special Class - Level II works above and beyond a Tradesperson at C8 and to the level of his/her 
training - 

  Exercises the skills attained through satisfactory completion of the training for this classification, subject to the standards 
prescribed by the Implementation Manual. 

  Is able to provide trade guidance and assistance as part of a work team. 
  Provides training in conjunction with supervisors and trainers. 
  Understands and implements quality control techniques. 
  Works under limited supervision, either individually or in a team environment. 

The following tasks are indicative of what an employee at this level may perform, subject to the employee having the appropriate 
Trade and Post Trade Training to enable the particular tasks to be performed - 

 Works on machines or equipment which utilise complex electrical/electronic, mechanical, hydraulic and/or pneumatic 
circuitry and controls, or a combination thereof. 

  Works on machinery or equipment which utilises complex electrical/electronic circuitry and controls. 
 Works on instruments which make up a complex control system which utilises some combination of electrical, electronic, 

mechanical or fluid power principles. 
 Applies advanced computer numerical control techniques in machining or cutting or welding or fabrication. 

  Exercises intermediate CAD/CAM skills in the performance of routine modifications to programmes. 
  Works on complex or intricate interconnected electrical circuits at a level above C8. 
  Works on complex radio/communication equipment. 

 N.B. The Post Trade Certificate referred to in this definition is not directly comparable with existing post trade 
qualifications and the possession of such qualification does not in itself justify classification of a tradesperson to 
this level. 

Wage Group C6 
Advanced Engineering Tradesperson - Level I 
(Relativity to C10 - 125%) 
As per schedule 1 and/or; 
 An Advanced Engineering Tradesperson - Level I means an - 

  Advanced Engineering Tradesperson (Electrical/Electronic) - Level I; or 
  Advanced Engineering Tradesperson (Mechanical) - Level I; or 
  Advanced Engineering Tradesperson (Fabrication) - Level I; 
  who has completed - 
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12 appropriate modules towards an Advanced Certificate; or 
   12 appropriate modules towards an Associate Diploma; or 
   Equivalent accredited training, 

   prescribed in the Implementation Manual. 
An Advanced Engineering Tradesperson - Level I works above and beyond a Tradesperson at C7 and to the level of training - 
 Undertakes quality control and work organisation at a level higher than C7. 
 Provides trade guidance and assistance as part of a work team. 
 Assists in the training of employees in conjunction with supervisors/trainers. 
 Performs maintenance planning and predictive maintenance work other than in technical fields. 
 Works under limited supervision, either individually or in a team environment. 
 Prepares reports of a technical nature on specific tasks or assignments as directed. 
 Exercises broad discretion within the scope of this level. 
The following are indicative of tasks which an employee at this level may perform, subject to the employee having the appropriate 
Trades and Post Trades Training to enable the particular tasks to be performed -  

 Works on combinations of machines or equipment which utilises complex electronic, mechanical and fluid power 
principles. 

  Works on instruments which make up a complex control system which utilise some combination of electrical, electronic, 
mechanical or fluid power principles and electronic circuitry containing complex analogue and/or digital control systems 
utilising integrated circuitry. 

 Application of computer integrated manufacturing techniques involving a higher level of computer operating and 
programming skills than for Level C7. 

 Works on various forms of machinery and equipment which are electronically controlled by complex digital and/or 
analogue control systems using integrated circuitry. 

A copy of the proposed Award may be inspected at my office at 111 St Georges Terrace, Perth. 
 (Sgd.)  S. BASTIAN, 
 Deputy Registrar (Designate). 
3 December 2004 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. APPL 925 OF 2004 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED 

“WINERIES AWARD 1969” 
. 
NOTICE is given that an application has been made to the Commission by Australian Workers’ Union, West Australian Branch 
Industrial Union of Workers under the Industrial Relations Act 1979 for a variation of the above Award. 
The variation seeks to vary the title of the Award to the Wine Industry (WA) Award 2004. 
As far as relevant, those parts of the proposed variation that relate to area of operation or scope are published hereunder: - 
1. Clause 3. – SCOPE – Delete this clause and insert in lieu –  

      1.3 - AREA AND SCOPE OF AWARD 
This award shall have effect over the State of Western Australia and shall apply to all employees employed in any of the 
classifications contained at Clause 4.2 – Wages of this Award who are: 

(1) Employed in the industry of growing and/or harvesting wine grapes and who work in a vineyard which  (either individually 
or as part of a group of associated companies) harvests wine grapes; or 

(2) Employed in the industry of producing and bottling wine or grape spirit and who work in a winery or wine distillery which 
(either individually or as part of a group of associated companies) processes wine grapes; or 

(3) Employed in the industry of packaging, storing and depatching wine or grape spirit from a warehouse attached to a winery 
or wine distillery which (either individually or as part of a group of associated companies) processes wine grapes. 

2. The application  seeks to delete clause 7 – Wages – and insert in lieu PART 4. – RATES OF PAY – subclause 4.2 - Wage –  
as follows: 

4.2 – WAGE 
(1) Adult Employees 
 The weekly minimum rate of pay will be as follows: 

Level Base Rate Relativity Safety Net 
Adjustment 

Supplementary 
Payment 

Total Weekly Rate 

 $ % $ $ $ 
1 284.80 78.0 142.00 40.60 467.40 
2 299.50 82.0 142.00 83.70 525.20 
3 319.20 87.4 142.00 94.00 555.20 
4 337.40 92.4 144.00 97.80 579.20 
5 365.20 100.0 142.00 99.30 606.50 
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(2) Junior Employees 
 (a) The minimum wage payable under this award to junior employees shall be the undermentioned percentage of the 

adult rate of the classification under which they are employed: 

 Percentage of adult rate 
16 years and under 17 years 80 
17 years and under 18 years 90 
18 years and over 100 

 (b) The total wage for junior employees shall, in the case of weekly employees, be calculated in multiples of five 
cents. Amounts of two cents or less being taken to the lower multiple and amounts in excess of two cents being 
taken to the higher multiple. 

(3) Arbitrated Safety Net Adjustments 
 The rates of pay in this award include arbitrated safety net adjustments payable available since December 1993, under the 

Arbitrated Safety Net Adjustment Principle. 
 These arbitrated safety net adjustments may be offset against any equivalent amount in rates of pay received by employees 

since 1 November 1991 above the wage rates prescribed in the award. For these purposes over award rates of pay in any 
industrial agreement affecting employees whose terms of employment are also regulated by the award shall likewise be 
liable to absorption unless contrary to the terms of the industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles excepting those resulting from enterprise 
agreements are not to be used to offset arbitrated safety net adjustments. 

(4) Casual Employees 
 A casual employee shall be paid 25% more than the ordinary rate for the calling in which they are employed. 
(5) Leading Hands 
 Leading hands appointed by the employer in any department must be paid the allowances set out below in addition to the 

wage rate prescribed for their classification: 

 Rate Per Week 
 $ 
Up to and including four employees 13.10 
More than four but less than 10 employees 21.10 
More than 10 employees 32.60 

3. The application also seeks to include a new clause 4.3 – Classification Structures – which prescribes  the skill levels and 
competencies of the new classifications.  

4.3 – CLASSIFICATION STRUCTURES 
GRADE 1 – Trainee (Applies to all streams i.e. vineyard, cellar, bottling and packaging) 
An employee at this level is a trainee and shall demonstrate learning ability, sound communication skills and the ability to perform 
tasks in a safe and responsible manner to the level of their training and experience. 
Upon completion of a probationary period, employees at this level shall be given on the job training by the employer to qualify them 
for progression to Grade 2 within 12 months continuous service from the date of commencement of their employment. 
Appointment to Grade 2 shall be automatic upon passing an accredited assessment. 
VINEYARD STREAM 
GRADE 2 
An employee at this level has passed an accredited assessment for progression from Grade 1 to Grade 2 or is deemed by the employer 
to have the necessary skills and competence to satisfactorily perform duties at this level and is required by the employer to perform 
the duties of a Grade 2 and has been appointed by the employer to work as a Grade 2. 

Employees at this level shall perform any or all of the following tasks and shall have completed or shall be completing training and 
assessment in all of the following learning modules: 
• Pruning; 
• Vine Training; 
• Basic Machinery Training; 
• Irrigation; 
• Harvesting; 
• Safety (ongoing); 
• Chemical use and handling; and 
• Grafting. 
Employees shall work under general supervision to the limits of their skills, competence and training and in addition subject to 
receiving the appropriate training may be required to perform mechanical harvester operations and general vineyard machinery repair 
and maintenance. 
GRADE 3 
An employee at this level has passed an accredited assessment for progression from Grade 2 to Grade 3 or is deemed by the employer 
to have the necessary skills and competence to satisfactorily perform duties at this level and is required by the employer to perform 
the duties of a Grade 3 and has been appointed by the employer to work as a Grade 3. 
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Employees at this level shall perform any or all of the following tasks and shall have completed or shall be completing training and 
assessment in at least three of the following learning modules: 
• Mechanical Harvesting Operations; 
• Routine Repairs and Maintenance; 
• Pruning; 
• Vine Training; 
• Planting; 
• Trellising; 
• Irrigation; 
• Chemical use and handling; and 
• Grafting 
Employees shall work under limited supervision to the limits of their skills, competence and training and in addition subject to 
receiving the appropriate training may be required to perform duties applicable to the operation of all other equipment.  
GRADE 4 
An employee at this level has been deemed by the employer to be competent at Grades 1 to 3 and has been appointed by the 
employer to work at a level above Grade 3. 

In addition to meeting the training requirements for Grades 1 to 3, employees at this level shall also have completed training in the 
operation of all equipment within the vineyard in which the employee is employed plus successful completion of training and 
assessment in the following: 
• Rural Studies Certificate or equivalent; and 
• Health, Safety and Welfare Course (external or internal – ongoing) 
Employees at this level shall be able to perform any task without supervision in the vineyard in which the employee is employed. 
Employees at this level may be required to undertake training to take on the responsibilities of leading a section or department within 
the vineyard in which the employee is employed necessary for promotion to Grade 5. 
GRADE 5 
An employee at this level has been appointed by the employer to perform the following tasks: 

• Coordinate the work of employees within a section of the vineyard; and 
• Maintaining the employer’s standards relating to safety, quality and production volume; and 
• Instructing other employees in modules essential to the operations of the vineyard in which the workers are employed. 
Employees at this level are also expected to have successfully completed training in the following areas or otherwise be deemed 
competent by their employer by virtue of their skills and experience: 

• Supervision and instruction of other employees; and 
• Report Writing. 
Employees at this level may be required to undertake further training for the purpose of maintaining their skills and knowledge and 
keeping up to date with change.  Employees may also be required to undertake further management training for promotion to salaried 
positions beyond the scope of this award. 
CELLAR STREAM 
GRADE 2 
An employee at this level has passed an accredited assessment for progression from Grade 1 to Grade 2 or is deemed by the employer 
to have the necessary skills and competence to satisfactorily perform duties at this level and is required by the employer to perform 
the duties of a Grade 2 and has been appointed by the employer to work as a Grade 2. 

Employees at this level shall perform any or all of the following tasks and shall have completed or shall be completing training and 
assessment in all of the following learning modules: 
• Cellar Hygiene 
• Transferring of Product including road tankers & racking if required; 
• Additions; 
• Wine blending; and 
• Safety regulations including confined space procedure & chemical handling. 
Employees shall work under general supervision to the limits of their skills, competence and training and in addition subject to 
receiving the appropriate training may be required to perform the following tasks: 

• Tank waxing; 
• Vintage operations such as; 

(a) Crushing; 
(b) Press house work; and 
(c) Tank cleaning – removing skins etc.; 

• Barrel washing 
• Forklift driving (certificate required); 
• Wood stacking and transferring product to/from wood. 
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GRADE 3 
An employee at this level has passed an accredited assessment for progression from Grade 2 to Grade 3 or is deemed by the employer 
to have the necessary skills and competence to satisfactorily perform duties at this level and is required by the employer to perform 
the duties of a Grade 3 and has been appointed by the employer to work as a Grade 3. 

Employees at this level shall perform any or all of the following tasks and shall have successfully completed training and assessment 
the following learning modules: 
• Forklift driving (Certificated); 
• Filtration 

(a) Pad / Cartridge / Membrane; and / or 
(b) Earth; and / or 
(c) Lees; 

• Centrifugation 
• Fortification; 
• Ion exchange 
• Desulphurising 
• Juice concentration; 
• Heat exchange; 
• Spirit bond; 
• Boiler attendant (Certificated); 
• Distiller (limited to equipment operation, including boiler); 
• Sparkling wine production. 
Employees shall work under limited supervision to the limits of their skills, competence and training and in addition subject to 
receiving the appropriate training may be required to perform duties applicable to the operation of all other equipment.  
An employee at this level may be required to undertake training in the operation of all other equipment in the winery in which the 
worker is employed (with the exception of Distillery and Boilers) for progression to Grade 4. 
GRADE 4 
An employee at this level has been deemed by the employer to be competent at Grades 1 to 3 and has been appointed by the 
employer to work at a level above Grade 3. 

In addition to meeting the training requirements for Grades 1 to 3, employees at this level shall also have completed training in the 
operation of all equipment within the winery in which the employee is employed (except Distillery and Boiler equipment) plus 
successful completion of training and assessment in the following: 
• Cellar procedures course (external); and 
• Health, Safety and Welfare Course (external or internal – ongoing) 
Employees at this level shall be able to perform any task without supervision in the winery in which the employee is employed. 
Employees at this level may be required to undertake training to take on the responsibilities of leading a section or department within 
the winery in which the employee is employed necessary for promotion to Grade 5. 
GRADE 5 
An employee at this level has been appointed by the employer to perform the following tasks: 

• Coordinate the work of employees within a section of the winery (eg. Output filtration, Distillery or Sparkling Wines); 
• Maintaining the employer’s standards relating to safety, quality and production volume; and 
• Instructing other employees in modules essential to the operations of the winery in which the workers are employed. 
Employees at this level are also expected to have successfully completed training in the following areas or otherwise be deemed 
competent by their employer by virtue of their skills and experience: 

• Supervision and instruction of other employees; and 
• Report Writing. 
Employees at this level may be required to undertake further training for the purpose of maintaining their skills and knowledge and 
keeping up to date with change.  Employees may also be required to undertake further management training for promotion to salaried 
positions beyond the scope of this award. 
BOTTLING STREAM 
GRADE 2 
An employee at this level has passed an accredited assessment for progression from Grade 1 to Grade 2 or is deemed by the employer 
to have the necessary skills and competence to satisfactorily perform duties at this level and is required by the employer to perform 
the duties of a Grade 2 and has been appointed by the employer to work as a Grade 2. 

Employees at this level shall perform any or all of the following tasks and shall have completed training and assessment in all of the 
following learning modules: 
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• Attending Packaging Equipment; 
• Performing repetitive tasks – for example: 

(a) binning / debinning unlabelled wines 
(b) application of capsules 
(c) hand labelling 
(d) carton making 
(e) packing wines 
(f) depalletising / palletising; and 

• Bottling hygiene / housekeeping. 
Employees shall work under general supervision to the limits of their skills, competence and training.  
GRADE 3 
An employee at this level has passed an accredited assessment for progression from Grade 2 to Grade 3 or is deemed by the employer 
to have the necessary skills and competence to satisfactorily perform duties at this level and is required by the employer to perform 
the duties of a Grade 3 and has been appointed by the employer to work as a Grade 3. 

Employees at this level shall perform any or all of the following tasks and shall have successfully completed training and assessment 
the following learning modules: 
• Forklift driving (certificate required); 
• Set up and efficient operation of one or more machines in – 

(a) Set up for production; 
(b) Adjustments required during production; 
(d) Close down and clean at the end of production; 
(e) Change over of one or more machines 
(f) Operation of service equipment related to packaging lines; and 
(g) Boiler attendant (Certificated)  

Employees shall work under limited supervision to the limits of their skills, competence and training and in addition subject to 
receiving the appropriate training may be required to perform duties applicable to the operation of all other equipment.  
An employee at this level may be required to undertake training in the operation of all other equipment necessary for progression to 
Grade 4 and may be required to assist with the training of new workers. 
GRADE 4 
An employee at this level has been deemed by the employer to be competent at Grades 1 to 3 and has been appointed by the 
employer to work at a level above Grade 3. 

In addition to meeting the training requirements for Grades 1 to 3, employees at this level shall also have completed training in the 
operation of all equipment including successful completion of training and assessment in the following: 
• Sterilisation and sanitation of filling machines; 
• Sterile wine filtration; and 
• Wine transfer. 
Employees at this level shall be able to work without supervision. 
Employees at this level may be required to undertake training to take on the responsibilities of leading a section or department within 
the winery in which the employee is employed necessary for promotion to Grade 5. 
GRADE 5 
An employee at this level has been appointed by the employer to perform the following tasks: 

• Coordinate the work of employees within a department or packaging line; and 
• Maintaining the employer’s standards relating to safety, quality and production volume. 
Employees at this level are also expected to have successfully completed training in the following areas or otherwise be deemed 
competent by their employer by virtue of their skills and experience: 

• Supervision and instruction of other employees; 
• Maintaining production records; 
• Report Writing; and 
• Bottling Course (equivalent to TAFE 8 week course) 
Employees at this level may be required to undertake further training for the purpose of maintaining their skills and knowledge and 
keeping up to date with change.  Employees may also be required to undertake further management training for promotion to salaried 
positions beyond the scope of this award. 
WAREHOUSE STREAM 
GRADE 2 
An employee at this level has passed an accredited assessment for progression from Grade 1 to Grade 2 or is deemed by the employer 
to have the necessary skills and competence to satisfactorily perform duties at this level and is required by the employer to perform 
the duties of a Grade 2 and has been appointed by the employer to work as a Grade 2. 
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Employees at this level shall perform any or all of the following tasks and shall have completed training and assessment in all of the 
following learning modules: 
• Forklift operations (Certificate required); 
• Basic physical layout within locations; 
• Basic warehouse or supply procedures; 
• Basis warehouse or supply operations. 
In addition employees shall work under general supervision to the limits of their skills, competence and training and subject to 
receiving the appropriate training (and in addition to the above duties) may be required to perform the following tasks: 
• Bottle yard operation; 
• Scrap yard operation; 
• Order receipt; 
• Material issue; 
• Stock checks / control; 
• Truck driving (licensed); 
• Production line forklift duties; 
• Loading bay operations; and 
• Warehouse movements – as directed. 
GRADE 3 
An employee at this level has passed an accredited assessment for progression from Grade 2 to Grade 3 or is deemed by the employer 
to have the necessary skills and competence to satisfactorily perform duties at this level and is required by the employer to perform 
the duties of a Grade 3 and has been appointed by the employer to work as a Grade 3. 

Employees at this level shall perform any or all of the following tasks and shall have successfully completed training and assessment 
in all of the learning modules relevant to Grade 2 and at least two of the following learning modules: 
• Bottle yard operation; 
• Scrap yard operation; 
• Order receipt; 
• Material issue; 
• Stock checks / control; 
• Truck driving (licensed); 
• Production line forklift duties; 
• Loading bay operations; 
• Warehouse movements – as directed; and 
• Competent in use of a VDU (or PC) and keyboard. 
Employees shall work under limited supervision to the limits of their skills, competence and training and in addition subject to 
receiving the appropriate training may be required to perform duties applicable to the operation of all other equipment.  
An employee at this level may be required to undertake training all other areas of the warehouse in which the employee is employed 
necessary for progression to Grade 4. 
GRADE 4 
An employee at this level has been deemed by the employer to be competent at Grades 1 to 3 and has been appointed by the 
employer to work at a level above Grade 3. 

In addition to meeting the training requirements for Grades 1 to 3, employees at this level shall also have completed training in the 
operation of all equipment within the warehouse in which the employee is employed plus successful completion of training and 
assessment in the following: 
• Emergency Procedures (internal); and 
• Health, Safety and Welfare Course (external or internal – ongoing) 
Employees at this level shall be able to perform any task without supervision in the warehouse in which the employee is employed. 
Employees at this level may be required to undertake training to take on the responsibilities of leading a section or department within 
the warehouse in which the employee is employed necessary for promotion to Grade 5. 
GRADE 5 
An employee at this level has been appointed by the employer to perform the following tasks: 

• Coordinate the work of employees within a section of the warehouse; 
• Maintaining the employer’s standards relating to safety, quality and production volume; and 
• Instructing other employees in modules essential to the operations of the warehouse in which the employees are employed. 
Employees at this level are also expected to have successfully completed training in the following areas or otherwise be deemed 
competent by their employer by virtue of their skills and experience: 
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• Supervision and instruction of other employees; 
• Forklift operators examiners course; 
• Report Writing; and 
• Warehouse and supply office procedures. 
Employees at this level may be required to undertake further training for the purpose of maintaining their skills and knowledge and 
keeping up to date with change.  Employees may also be required to undertake further management training for promotion to salaried 
positions beyond the scope of this award. 
A copy of the proposed variation may be inspected at my office at 111 St George’s Terrace, Perth. 
 (Sgd.)  S. BASTIAN, 
 Deputy Registrar (Designate). 
7 December 2004 

 

INDUSTRIAL MAGISTRATE—Complaints before— 
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WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES’ COURT 
PARTIES JONATHON PAUL HARP 

CLAIMANT 
 -v- 
 TELSTRA CORPORATION LIMITED (INFRASTRUCTURE SERVICES NETWORK DESIGN & 

CONSTRUCTION GROUP) 
RESPONDENT 

CORAM MAGISTRATE G CICCHINI IM 
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CLAIM NO M 204 OF 2004 
CITATION NO. 2004 WAIRC 13448 
 
 
Representation 
Claimant Ms K Scoble (of Counsel) appeared for the Claimant. 
Respondent Ms E Athanasiou (of Counsel) instructed by Freehills Lawyers appeared for the Respondent. 
 
 

Reasons for Decision 
(Delivered extemporaneously at the conclusion of the hearing, extracted from the transcript and edited by His Worship) 

Application to adjourn regulation 38(3) referral 
1 The Claimant seeks an adjournment of this matter which has been referred to this Court pursuant to regulation 38 of the 

Industrial Magistrates’ Courts (General Jurisdiction) Regulations 2000.  The clerk by virtue of the Claimant’s non-
compliance with the clerk’s direction has referred the matter to the Court. 

2 The regulations provide for a process that enables the timely compliance with directions and it is important that the clerk’s 
directions be given effect otherwise such directions become nugatory.  Given that the clerk by virtue of the non-compliance has 
referred the matter to the Court, any further delay in dealing with the matter, in my view, would be undesirable.  I would have 
thought that I should hear from the parties to determine what is to happen.  In the end the claim might be dismissed or the Court 
may make other orders but in any event there needs to be some intervention by this Court so that the matter is brought back into 
line.  I reject the application for the adjournment.  I can see no good reason for it.  The Claimant is well aware of the nature of 
the application and ought to be in a position to explain to the Court why there has been a delay.  The Court can then take 
account of those matters in any order that it might make in its consideration of the explanation. 

3 I am not allowing the adjournment application.  The matter will be heard today.  The outcome will follow my consideration of 
the submissions of the parties. 

Regulation 38 (3) referral 
4 I am dealing with a matter which has been referred to me by the clerk pursuant to regulation 38(3) of the Industrial 

Magistrates’ Courts (General Jurisdiction) Regulations 2000.  On 15 September 2004 the clerk gave certain directions 
following the pre-trial conference.  The directions have not been complied with by the Claimant and as a result of that, the 
Respondent has not been able to comply with the consequential directions. 

5 It is important that directions or orders be made with respect to particulars and outline of the case in support of the claim.  The 
Respondent, in particular, and for that matter the Court should know what the claim is about.  The Respondent is entitled to 
know the case that it has to meet.  The production of the outline of the case goes to the identification of the issues between the 
parties.  It is important that directions or orders of that type be complied with in a timely manner.  I say that because the maxim 
of “justice delayed is justice denied” applies.  If matters are delayed for significant periods memories inevitably fade and there 
are consequences that flow from that.  It is important that claims be dealt with expeditiously so that the matters are resolved and 
brought to finality as soon as possible. 

6 Having said that, I recognise that the failure to comply with the procedural requirements must always play a secondary role to 
the substantive merits of the case.  It will always be the case that a matter in dispute between the parties ought to be resolved on 
the merits.  So it is the case that the dismissal of a matter for non-compliance with an interlocutory process or a procedural  
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process will be the exception rather than the rule.  More often than not the Court will exercise its discretion in favour of the 
party who has not complied so as to enable that party an opportunity to comply with the orders or directions that have been 
made in order that the matter can ultimately be resolved on its merits.  In this case non-compliance with the clerk's directions is 
acknowledged.  Notwithstanding that, in my view, the stage has not yet been reached where there ought to be judgment of 
dismissal entered against the Claimant.  That should occur only when it is demonstrated that there has been a persistent failure 
on the part of the Claimant to comply with directions or orders.  That has not occurred here.  There has been one failure to 
comply with the clerk's directions.  Clearly dismissal is not warranted at this stage of the proceedings.  That is not to say that the 
Court does not regard non-compliance with the clerk's directions or its own orders as being a serious matter.  However my 
discretion should be exercised in favour of the Claimant so that he is given an opportunity to comply. 

7 What is required here, in my view, is that there ought to be orders made putting the Claimant on notice that a further failure to 
comply with the orders may well lead to the real possibility of the matter being dismissed.  For the reasons stated the matter will 
not be dismissed.  I will make orders that the Claimant comply with the directions of the clerk.  Consequential orders will flow 
from that.  If there were to be non-compliance with these orders by the Claimant, then the claim may well be dismissed. 

8 In a moment I will announce the orders that I propose to make, however before doing so I will also address the issue of costs. 
Costs 
9 As to costs, I take the view that I have no power to award costs on an interlocutory basis.  Indeed, there is no power to order 

costs thrown away as sought by the Respondent in these circumstances.  Costs can, in my view, only be determined upon the 
conclusion of the matter given that there is a need to determine whether the proceedings have been frivolously or vexatiously 
instituted.  That cannot occur at this stage given that the matter is not concluded.  The application for costs is premature.  I 
decline to make an order for costs. 

Orders 
10 It follows that the following orders be made:  

1. The application made by the Claimant for an adjournment of the regulation 38(3) referral is dismissed. 
2. The Claimant shall file and serve an outline of the case in support of the claim by 19 November 2004.   
3. The Respondent shall file and serve an outline of the case in defence of the claim by 10 December 2004. 
4. The parties shall file and serve on each other a copy of any documents that they intend to use as evidence by 31 

December 2004. 
5. If the Claimant fails to comply with order 2 the claim may be dismissed. 
6. There is no order as to costs. 

G. CICCHINI, 
 Industrial Magistrate. 
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Claimant  Ms L Roche (of Counsel) appeared for the Claimant. 
Respondents Mr R Bathurst (of Counsel) of the State Solicitor’s Office appeared for the Respondents. 
 
 

Reasons for Decision 
1 The proceedings in this matter were commenced by the filing of three claims alleging that each Respondent has failed to comply 

with an industrial agreement.  The claims are made pursuant to section 83 of the Industrial Relations Act 1979. 
2 It was necessary for the Claimant to file three claims because over the period of the claims there has been an amendment to the 

relevant legislation and there are two industrial agreements that have application. 
3 Quite properly the claims were heard together and for the purpose of the hearing and these reasons they have been treated as 

one. 
4 It is agreed by the parties that the Claimant is a serving member of the Police Force of Western Australia appointed under 

section 7 of the Police Act 1892 and currently has the rank of sergeant.  He commenced employment on 5 March 1984. 
5 Prior to 4 December 2000 the Claimant’s employer was the Minister for Police as admitted in claims M 59 and M 60 of 2004.  

Upon the enactment of the Industrial Relations Amendment Act 2000 and with effect from 4 December 2000 the 
Commissioner of Police became the Claimant’s employer as admitted in claim M 61 of 2004. 
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6 The two relevant industrial agreements are the Western Australia Police Service Enterprise Agreement for Police Act 
Employees No AG 274 of 1996 which applies to claim No M 59 of 2004 and the Enterprise Agreement which replaced it No 
AG 129 of 1998. 

7 It is the Claimant’s claim that for the period between 1 March 1998 and 18 September 2001 he was “on call” and is entitled to 
be paid an on-call allowance for that period as provided for in the agreements. 

8 Both agreements provide for the payment of an on-call allowance and both define “on-call” identically as meaning: 
. . . a situation in which an employee is rostered, or directed by a duly authorised senior officer, to be available to respond 
forthwith for duty outside of the employee's ordinary working hours or shift. An employee placed on call shall remain 
contactable by telephone or paging system for all of such time unless working in response to a call or with the consent of 
his or her appropriate senior officer. 

9 The evidence of the Claimant, which is generally not in dispute, is that he commenced working in the forensic division of the 
Western Australia Police Service in 1988 and has been so employed since then. 

10 In 1994 he applied for and was appointed to the position of the Mandurah Scenes of Crime Officer.  He was the only specialised 
forensic officer stationed at Mandurah and his area of responsibility varied somewhat during his time there but it generally 
covered the Peel District.  During the period he was responsible to the Superintendent of the forensic branch then, following the 
implementation of the Delta Program, to the South West District Superintendent and later to the Peel District Superintendent. 

11 The Claimant claims he is entitled to be paid an on-call allowance for the period of the claims because he was required to be 
available after hours seven days a week to be called out to a crime scene for forensic purposes and he made himself available for 
that purpose.  It is not in issue that he was issued with a police vehicle and a pager.  The vehicle was taken home by him and 
garaged at his home and contained all the forensic detecting equipment necessary when he attended a crime scene.  The fact that 
all the necessary equipment was kept in the vehicle was another reason why the vehicle was secured at his home and not left at 
the relatively insecure police station over night and on weekends.  There appears to be no issue with the Claimant’s evidence 
that his pager number and home telephone number were displayed at the police stations within his region of responsibility and 
later his mobile telephone was used instead of the pager. 

12 I do not think that there is any doubt that the Claimant was, and probably still is, a dedicated and enthusiastic police officer who 
accepted the position at Mandurah with the intention of providing the district with the forensic services that were required.  He 
was prepared to accept the requirement that he reside within the area of his responsibility. 

13 Retired Superintendent Winston Neville, who was called by the Claimant, gave evidence that he was the officer in charge of the 
forensic division and responsible for the implementation of the placement of scenes of crime officers in the major country 
regions throughout Western Australia.  He was in charge of the process of selecting officers for the Peel district office at 
Mandurah and it was his expectation and requirement that the successful candidate would be available to attend crime scenes 
throughout his region at any time.  Notwithstanding that such expectation and requirement may involve some imposition on the 
officer’s social life; he was to make himself available after hours. 

14 Retired Superintendent Neville said there was no on-call allowance because the hierarchy of the Police Service would not accept 
the fact that it was a necessary expenditure and that was as a result of budgetary constraints.  He did not say that the issue of on-
call allowance was discussed during or after the selection process nor is there any evidence before me that either then 
Superintendent Neville or the Claimant turned their minds to the issue of an on-call allowance.  None was offered or claimed 
during the period from the Claimant’s appointment until Mr Neville’s retirement or, as I understand the evidence, until the 
Police Union pursued the issue prior to lodging the claims on 5 March 2004.  He did say, however, that if the Claimant did not 
make himself available after hours he would be of limited value to the organisation and would be replaced by someone who 
would.  That did not become an issue because the Claimant accepted those conditions.  Superintendent Neville retired in 
September 1995. 

15 It is based on Superintendent Neville’s directions and requirements that the Claimant claims he was entitled to an on-call 
allowance and that the Respondents are in breach of the conditions of the industrial agreements in that regard. 

16 The entitlement to on-call allowance is provided for in clause 16 of AG 274 of 1996 and clause 19 of AG 129 of 1998.  As I 
have mentioned, the definition of “on-call” is identical in each agreement. 

17 To be entitled to an on-call allowance an employee must have been “rostered, or directed by a duly authorised senior officer, to 
be available to respond forthwith for duty outside of the employee’s ordinary hours or shift”. 

18 It is accepted that the Claimant was not rostered on call. 
19 The evidence before me is that, for the purpose of the definition of “on-call”, Superintendent Neville would have been the 

relevant duly authorised senior officer until his retirement and then his replacement until the Delta Program reforms when the 
District Superintendents took over the responsibilities for all officers within their respective districts. 

20 The issue in this case is whether or not Superintendent Neville directed the Claimant to be on call and, if so, did that direction 
continue to include the periods of the claims and could it be in the contemplation of the parties to the industrial agreements that 
an officer could be on call for a period of up to seven years as is being claimed in this case. 

21 The definition of “on-call” goes on to provide that “(A)n employee placed on call shall remain contactable by telephone or 
paging system for all of such time unless working in response to a call or with the consent of his or her appropriate senior 
officer”. 

22 I have heard evidence of the circumstances of when officers are placed on call and the expectation of them when they are and 
also the consequences that might follow should an officer not be available when called. 

23 Superintendent Napier gave evidence that it was usual to place officers on call for a specific operational requirement and he 
gave as an example a known “bikie” run through his district.  He went on to say that when he placed officers on call he always 
ensured they were paid an on-call allowance.  He would expect them to be literally available twenty-four hours a day and went 
on to say when asked if he had ever placed an officer on call on a long term or permanent basis: 

No.  Because of my requirement for people to be available 24/7 that would be just a fairly Draconian imposition on a 
person’s personal life.  They need to live, they need to have a family life and they need to be doing other things than 
policing.  They need some relaxation and rest as well. . . . In fact, I would say it would be contrary to good occupational 
safety and health. 
    (See transcript page 122) 
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24 While the Claimant made himself available to fulfil his role as a scenes of crime officer he did, as would be expected, engage in 
activities which would result in him not being available to the on-call standard.  He gave evidence of his involvement with 
karate and hockey.  He is married with two children and would have the normal commitments which accompany that status. 

25 It is clear from the evidence that during the periods of the claims no-one in the police service, in particular his immediate 
“supervisors” at the Mandurah police station or the relevant District Superintendent, who would have been the “duly authorised 
senior officer” who could direct the Claimant to be on call, considered the Claimant to be on call or entitled to any on-call 
allowance. 

26 The suggestion that an officer could legitimately be on call and entitled to an on-call allowance without the knowledge of 
anyone in authority in the Police Service is, in my view, untenable. 

27 I accept that the Claimant made himself generally available within his police district but I find that was because of his own 
conscientiousness and that was the expectation of the forensic division and fellow scenes of crime officers.  Scenes of crime 
officers have a unique skill and play an important role in crime detection and I suspect they are proud of the role they play. 

28 With the production of the available “Advice of shifts, overtime, on call, close call and stand-by allowances” records it was 
established that the Claimant was paid overtime, on average, no more than twice a month and it was his evidence that he was 
paid overtime each time he was called out, although it is accepted there were times when officers would telephone him or attend 
at his home for advice.  That is not consistent with the Claimant’s evidence that he was “regularly called out after hours”. 

29 The industrial agreements at clauses 17 in AG 274 of 1996 and 18 in AG 129 of 1998 provide that there will be times when an 
officer will be required to work reasonable overtime and such officer “shall work overtime in accordance with such 
requirement”.  The agreements envisage that the overtime may be as part of a regular arrangement following on from an eight 
hour shift or in circumstances where an officer is required to return to work outside his or her rostered hours of duty. 

30 As I have said I accept that the Claimant made himself generally available to provide forensic support to his colleagues within 
his district and the service he provided was above and beyond that which was compensated for financially although each time he 
was called out he was paid overtime.  I would be surprised if there were not many officers in the police service who out of 
dedication to duty provided policing on the cheap because of government budgetary constraints.  However these are claims to be 
decided on proof according to law and I cannot come to any conclusions according to equity, good conscience or the substantial 
merits of the case. 

31 The Claimant has the burden of proof to satisfy me on the balance of probabilities that the Respondents have contravened or 
failed to comply with the relevant industrial agreements and that he is entitled to be paid an on-call allowance for the periods 
claimed. 

32 I am not satisfied that the Claimant was “directed” by Superintendent Neville to be available to respond forthwith for duty 
outside of his ordinary working hours.  Similarly I am not satisfied that he was directed to remain contactable by telephone or 
paging system for an identifiable situation as envisaged by the on-call clauses.  Nor did he give the Claimant any indication that 
he was directing him to be on call as provided for in the agreements.  In fact, Superintendent Neville admitted he was aware that 
there was no on-call allowance payable in the circumstances that the Claimant was in because “the hierarchy of the Police 
Department wouldn’t accept the fact that it was a necessary expenditure . . . (for budgetary reasons)” (See transcript page 13).  
As the duly authorised senior officer Superintendent Neville consciously did not authorise the Claimant to be on call for the 
purpose of the on-call allowance clauses. 

33 Even in the event I found that Superintendent Neville had directed the Claimant to be on call, it could not have been the 
intention of the parties to the agreements that an officer could be placed on call indefinitely.  To suggest that any such direction 
would continue to be valid long after the authorised officer had retired and, further, continued without the knowledge of those in 
authority in relation to an officer is without merit, particularly when there is a corresponding obligation on the officer, involving 
the likelihood of disciplinary action, should he not remain continuously contactable. 

34 For these reasons I find that the Claimant has not satisfied me to the required standard that the Respondents are in breach of the 
agreements. 

35 The claims will be dismissed 
WG TARR, 

 Industrial Magistrate. 
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Catchwords Industrial law – Termination of employment – Harsh, oppressive and unfair dismissal – Whether 

constructive dismissal or resignation – Evidence of applicant considered – Applicant harshly, 
oppressively and unfairly dismissed – Compensation ordered – Order issued 

Result Declaration and order issued 
Representation  
Applicant In person 
Respondent No appearance 
 
 

Reasons for Decision 
(Ex Tempore) 

1 The substantive application is one brought by Ashley Barker against Alan Looker trading as Gull Service Station Wangara.  
The applicant's claim is that on or about 10 February 2004 he was harshly, oppressively and unfairly dismissed by the 
employer.  The notice of application also refers to various alleged contractual benefit claims.  However, it seems that given 
the applicant's employment, as said by him, is covered by the Motor Vehicle Industry Award.  Those various claims cannot 
proceed before this Commission.  Those matters must proceed before the Industrial Magistrate's Court for an enforcement 
of that award.  

2 The respondent employer has not appeared in these proceedings despite being called.  However, as the Commission has 
already observed, I am satisfied that the respondent had proper notice of these proceedings and there has been no good 
reason shown why the application cannot proceed to be heard and determined in the absence of the respondent employer.   

3 The only evidence adduced in the matter is from the applicant himself.  He testified that he commenced employment in or 
about April 2003 as a console operator at the respondent's service station business.  His evidence was that he was employed 
on a permanent part-time basis working approximately twenty seven and one half hours per week and was paid $343.75 per 
week and was paid weekly.  As I have already observed, the applicant's employment was said by him to be covered by the 
Motor Vehicle Industry Award.   

4 The applicant testified that the owners of the business were a married couple, Mr and Mrs Alan and Sarah Looker.  He 
testified that up until about December of 2003 the working relationship between himself and the owners of the business 
was a good relationship but, thereafter, it seems, because of marital difficulties between Mr and Mrs Looker, the applicant 
testified that the circumstances of his employment, in particular his relationship with Mr Looker, became strained.  His 
evidence was that, in particular, Mr Looker became very agitated in the workplace and he was the subject of relatively 
constant verbal abuse through the use of profane language.  

5 The applicant testified that this conduct occurred from about January 2004 when he was informed by Mr Looker that Mrs 
Looker was not to enter the premises without his knowledge.  The applicant testified that on a regular basis he was subject 
to verbal abuse by Mr Looker, including in the presence of customers in the service station business.   

6 Events seem to have come to a head, on the applicant's evidence, on about 9 February 2004 when Mrs Looker came into 
the respondent's store.  The applicant testified that he brought this to the attention of Mr Looker when Mrs Looker came 
into the store, bought some cigarettes, and left.  Shortly after, there was a conversation between the applicant and Mr 
Looker who was then working in the service station part of the business.  The applicant testified that Mr Looker used very 
profane language and abused him in front of customers.  The applicant testified that he felt intimidated and demeaned by 
this behaviour. 

7 The next day, on 10 February 2004, there was an arrangement, apparently, for Mrs Looker to attend the premises to 
undertake the business's banking.  Another employee working on the console with the applicant, named Matthew, was 
aware, apparently, that this arrangement had been made.  The applicant asked Matthew whether the applicant should 
contact Mr Looker to inform him that Mrs Looker was going to attend the store.  He was advised that as he had been 
informed by Mr Looker that she was coming into the store, he did not think that was necessary.  There was no telephone 
call made to Mr Looker on the basis of that understanding.  

8 The applicant testified that Mrs Looker did come into the store and undertook the banking, as was arranged.  She then left 
the premises.  On the applicant's evidence, about one hour later or thereabouts, Mr Looker rang, the applicant took the 
telephone call and Mr Looker queried whether Mrs Looker had been on the premises, to which the applicant replied that 
she had and she had done the banking and left.  The applicant testified that he was then profoundly abused by Mr Looker 
and he was very aggressive and threatening on the telephone and used obscene language.  The applicant hung up on that 
telephone call and he said he was very upset by Mr Looker's behaviour.  His evidence was there were customers present in 
the store at the time.   

9 The applicant's evidence was that he then later rang Mr Looker back, on the telephone, and informed him that he could not 
speak to him in that way and he had been upset about Mr Looker's behaviour.  The applicant testified that he may need to 
go home and, to use his words, and I quote, "to think about things".  Apparently, it seems that later that afternoon, on 10 
February, Mr Looker came into the service station store, customers were present, and the applicant was working on the 
console.  The applicant testified that Mr Looker, again, commenced abusing him in the presence of customers which made 
the applicant feel very upset and threatened.  The applicant testified that in light of these events he told Mr Looker that he 
would have to go and he could not put up with being treated in this way.   

10 On the applicant's evidence, Mr Looker then left for a period of time and returned.  A further exchange took place between 
Mr Looker and the applicant with the applicant testifying that he was threatened by Mr Looker that he would "not work in 
the industry again".  He was also informed by Mr Looker that he required full payment for a motorcycle which the 
applicant was in the process of purchasing from Mr Looker in respect of which a $200.00 deposit had been paid.   

11 The applicant testified that he felt threatened by the request from Mr Looker who informed the applicant that he knew 
where he lived.  Accordingly, the applicant said that he did not proceed with the purchase of the motorbike, had it returned 
to the respondent's premises but did not recover his $200.00 deposit.  After these events, the applicant also said that he 
wrote a letter to the Gull Service Station head office explaining the events that had been occurring since about December 
2003 and said that he had not felt comfortable working in the premises in the presence of Mr Looker.   
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12 The applicant testified that he did not return to the respondent after 10 February.  He then commenced searching for other 
employment and eventually found employment on or about 1 April 2004 in a supermarket.  In the meantime, the applicant 
informed the Commission that he had been undertaking some very casual work, approximately four hours per week, 
earning some $40.00 per week on those occasions.  The applicant's evidence was that more recently he has obtained other 
employment, earning approximately $30,000.00 per annum but still performs some work on Sundays in the supermarket 
business.   

13 The applicant testified, also, that he has been on Centrelink benefits and whilst receiving these benefits has been seeking 
other employment in various businesses, including some other service station businesses.  The applicant testified that he 
does not seek reinstatement as he felt uncomfortable and threatened by the respondent's conduct, but rather seeks 
compensation for loss for the period of unemployment he has sustained as a result of the termination of his employment.  

14 I now turn to my findings in this matter.  In the absence of any evidence from the respondent employer, I am duty bound to, 
and indeed I accept, the evidence of the applicant whom I found to be a credible witness and, indeed, I am obliged to accept 
his evidence in the absence of any evidence to the contrary unless I find that evidence to be inherently incredible, which I 
do not.  Therefore, I make findings and I find, accordingly, on the basis of the testimony given by the applicant in toto.   

15 In these proceedings, the onus is on the applicant to establish that he was dismissed and, moreover, that his dismissal was 
harsh, oppressive and unfair.  As to the question of jurisdiction, as to whether an employee is dismissed or not, I refer to a 
decision of the Full Bench of this Commission in Gallotti v Argyle Diamond Mines Pty Ltd (2003) 83 WAIG 919, and also 
the decision of the Full Bench in Byrne v Twaddle t/a Mount Hospital Pharmacy (2003) 83 WAIG 5.     

16 In this case, I accept that the applicant resigned because of the conduct of the respondent towards him.  Despite this, a 
resignation given in those circumstances may well constitute a dismissal as a matter of mixed fact and law and I refer to a 
decision of the Industrial Appeal Court in this state in Attorney General v WA Prison Officers' Union (1995) IR 225.  Also, 
in cases where an employee resigns in the face of a breach of contract by an employer, going to its root, or in circumstances 
where there has been a breach of the implied term of trust and confidence, it also may constitute a dismissal as a matter of 
jurisdiction and I refer to Western Excavating v Sharp (1978) 1 QB 761 at 770, and also a decision of the New Zealand 
Court of Appeal in Auckland Shop Employees' Union v Woolworths (New Zealand) Ltd (1985) 2 NZLR 372.     

17 In this case, on the evidence, I have no doubt whatsoever that the applicant was dismissed, that is he tendered his 
resignation in the face of the quite appalling conduct of the employer in accordance with the principles that I have just 
referred to.  In my view, also, given the conduct of the respondent in this case, the applicant's dismissal was patently harsh, 
oppressive and unfair.  No employee is to be treated in such a way and no employee should be subject to abusive or 
threatening behaviour in the workplace.  Both employees and employers are entitled to be treated with dignity and respect.  

18 I now turn to the question of remedy.  The applicant does not seek reinstatement but, in any event, it seems on the evidence 
that as the respondent's business has been sold he would not be able to, in any event, seek reinstatement.  The applicant 
seeks, as I have said, compensation for loss.  In this regard, the Commission applies the principles now well known as set 
out in a decision of the Full Bench of this Commission in Bogunovich v Bayside Western Australia (1989) 79 WAIG 8.    

19 The applicant has been substantially unemployed between 10 February 2004 and 1 April 2004.  I am satisfied, on the 
evidence, that the applicant has mitigated his loss as he is required by law to do so.  The applicant was paid some $343.75 
per week.  His loss is that sum by approximately seven weeks of unemployment which is a total sum of $2,406.25.  From 
that money must be a deduction for moneys earned from other sources and that being income, on the evidence, of about 
$40.00 per week for four hours' employment for, it seems, some six weeks which is $240.00, which leads, then, to a total 
sum of $2,166.25 being compensation for loss.   

20 The Commission, therefore, makes the following orders.  That the applicant's dismissal from his position as a console 
operator on or about 10 February 2004 was harsh, oppressive and unfair; secondly, that reinstatement of the applicant is 
impracticable, and, thirdly, there will be an order that the respondent pay to the applicant compensation in the sum of 
$2,166.25 within 21 days of today. 
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Declaration and Order 
HAVING heard Mr A Barker on his own behalf and there being no appearance on behalf of the respondent the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act, 1979 hereby – 

(1) DECLARES that the applicant was harshly, oppressively and unfairly dismissed from his employment as a 
console operator on or about 10 February 2004.  

(2) DECLARES that reinstatement or re-employment is impracticable. 
(3) ORDERS that the respondent pay to the applicant as compensation for his loss the sum of $2,166.25 gross less 

any amount payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and 
actually paid within 21 days of the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2004 WAIRC 13440 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GREG BOWER 
APPLICANT 

-v- 
 NORTH WEST ENGINEERING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE MONDAY, 29 NOVEMBER 2004 
FILE NO. APPL 1092 OF 2004 
CITATION NO. 2004 WAIRC 13440 
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benefits claim – entitlements under contract of employment – Metal Trades (General) Award 1966 
expressly incorporated into contract – Industrial Relations Act 1979 (WA) s 29(1)(b)(i) and (ii). 

Result Order made that the Respondent pay the Applicant $995 (net) and $1,758.57 (gross). 
Representation 
Applicant Mr G Bower 
Respondent No appearance 
 
 

Reasons for Decision 
1 The Applicant makes a claim under s 29(1)(b)(i) of the Industrial Relations Act 1979 ("the Act").  Gregory Bower ("the 

Applicant") claims he was harshly, oppressively and unfairly dismissed on 30 July 2004, by North West Engineering Pty Ltd 
("the Respondent").  The Applicant also makes a claim under s 29(1)(b)(ii) of the Act that he has been denied contractual 
benefits not being benefits under an award or industrial agreement by the Respondent, namely partly unpaid wages for time 
worked from 14 July 2004 to 28 July 2004, unpaid wages for 29 and 30 July 2004, one week's payment in lieu of notice and 
unpaid annual leave and leave loading.  In addition, the Applicant claims he is owed $30 for 6 weeks’ social club fees paid by 
him and 10.61 hours’ pay for sick leave accrual. 

2 The Applicant appeared on his own behalf at the hearing.  There was no appearance on behalf of the Respondent.  When the 
matter was called on for hearing, I was satisfied that the Respondent had been served with a notice of hearing.  Accordingly, the 
matter proceeded in the absence of the Respondent. 

3 The Applicant testified that he was employed by the Respondent from 15 May 2004 until 30 July 2004, as a welder/boilermaker.  
The Applicant does not hold a trade certificate.  The Applicant says that it was a term of his contract of employment that he be 
paid pursuant to the terms of the Metal Trades (General) Award 1966 (“the Award”).  The Applicant tendered into evidence a 
copy of his contract of employment, which states that he was employed as a “C7” pursuant to the Award, Part I General, as a 
permanent employee with an annual salary of $33,196 or hourly rate of $16.80 with a tool allowance of $10.00 per week.  The 
contract also states that he was to work 38 hours a week and he was to receive 28 days’ annual leave each year and leave loading 
of 17.5%.  The contract also provided for Saturday and Sunday work to be paid at a rate of $21.00 per hour.  The contract was 
signed by the Applicant and the Respondent’s representative on 8 July 2004.   

4 Having read the terms of the contract I am satisfied the terms of the Award were incorporated into the Applicant’s contract of 
employment. 

5 On 28 July 2004, the Applicant was informed by the Respondent that his employment was to cease on Wednesday, 28 July 
2004.  The Applicant received the following letter from Mr James Tioro, a director and secretary of the Respondent: 

“I regret to advise that the Company’s business has become insolvent and as a result will cease trading effective close of 
business Wednesday 28 July 2004.  In this regard, your employment with the Company will be terminated, effective 
28 July 2004.  Group certificates for the current financial year will be prepared & forwarded to you in due course. 
I am liaising with an interested party that has expressed a desire to make an offer to purchase certain company assets as 
well as certain plant & equipment owned by me, with a view to that party also taking over or renegotiating a lease for the 
Company’s current premise & running a similar business.  If this occurs, that interested party will be given your details and 
hopefully will be in a position to offer you re-employment.  I cannot however, guarantee that this will occur. 
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Please note that the payment of your outstanding wages & entitlements will ultimately depend on the availability of funds 
in the Company but appears unlikely at this stage. 
Notwithstanding the above, as you may be aware, the General Employee Entitlements & Redundancy Scheme run by the 
Federal Government provides for the payment of 100% of the amount owing to employees in respect of the following 
entitlements: 

• all unpaid wages 
• all annual leave including annual leave loading 
• all pay in lieu of notice 
• up to 8 weeks redundancy pay 
• all long service leave 

I note however, that outstanding superannuation contributions are not covered by the Scheme.  I suggest that you contact 
the Department of Employment & Workplace Relations on 1300 135040 in order to obtain a claim form. 
Finally, I wish to thank you for your assistance & co-operation whilst employed by the Company. 
Should you have any queries in relation to the above, please do not hesitate to contact me.” 

6 The Applicant says that he was not paid all of his wages, which were due and payable for the last two weeks he worked.  The 
Applicant tendered into evidence two payslips.  The first payslip records that he was to be paid $753 (net) for the week ending 
21 July 2004.  The Applicant says that in relation to this pay period he was only paid a total amount of $90.00.  The second 
payslip for the period ending 29 July 2004, records that the Applicant was due to be paid $702.00 (net).  The Applicant said that 
he received $210.00 on payday.  The next day, he received a further amount of $240.00.  However, he returned $80.00 of that 
amount to his employer so that another employee could be paid.  Consequently, the total amount he received for those two pay 
periods was $460 (net).  Accordingly, the Applicant says that he is due an amount of $995.00 (net) for unpaid wages from 
14 July 2004 to 28 July 2004.   

7 The Applicant testified that after he received the termination letter, he was asked to work on 29 and 30 July 2004.  He testified 
that Mr Tioro told him that if he worked those two days to finish a job he would be paid.  The Applicant worked a total of 
22 hours on those two days.  He worked 14.75 hours on 29 July 2004 and 8 hours on 30 July 2004.  When the overtime 
provisions of the Award are applied, the Applicant says that he should have been paid $485.53 (gross) as wages for those two 
days work.   

8 The Applicant also claims that pursuant to the Award, he should have been paid one week’s pay in lieu of notice, which is an 
amount of $638.40 (gross).  The Applicant tendered into evidence a document titled “Entitlement Balance Detail”, which 
records that at the time his employment was terminated he had accrued 29.23 hours’ annual leave.  When this amount is 
calculated by having regard to 17.5% annual leave loading, the Applicant says that an amount of $634.64 (gross) is owing as 
unpaid leave and leave loading.   

9 The Applicant also makes a claim for payment of sick leave accrual of 10.61 hours.  However, there is nothing in the Award 
which entitles the Applicant to be paid for untaken sick leave.  Accordingly, this claim fails.   

10 In relation to the Applicant’s claim for $30.00 paid to the social club, the Applicant says that $5.00 a week was deducted from 
his wages for the social club.  Now that his employment has been terminated, he says his social club contributions should be 
refunded to him.  He is however, unable to point to any contractual entitlement to a refund of those monies.  Accordingly, this 
claim also fails. 

11 In the circumstances, I am satisfied that the Applicant is owed contractual benefits.  In particular, I am satisfied the Respondent 
owes the Applicant $995.00 (net) for unpaid wages from the period 14 July 2004 to 28 July 2004 and an amount of 
$1,758.57 (gross) being: 

$485.53 (gross) Unpaid wages for 29 and 30 July 2004; 
$638.40 (gross) One week’s pay in lieu of notice; and 
$634.64 (gross) Unpaid accrued annual leave and leave loading. 

12 In light of the document tendered by the Applicant, which states that the reason why the Applicant’s employment was 
terminated was because the Respondent’s business has become insolvent, I am not satisfied that the Applicant can prove that he 
was unfairly dismissed.  Consequently, I will dismiss his claim for unfair dismissal. 
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Result Order made to substitute the Respondent 
Representation 
Applicant Mr G Bower 
Respondent No appearance 
 
 

Order 
HAVING heard Mr Bower on his own behalf and no appearance by the Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the name of the Respondent be deleted and that be substituted therefor the name, North West Engineering Pty Ltd. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 

 

2004 WAIRC 13344 
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Result Application for unfair dismissal dismissed.  Order to pay contractual benefits. 
Representation 
Applicant Mr G Bower 
Respondent No appearance 

 
 

Order 
HAVING heard Mr Bower on his own behalf and no appearance by the Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, hereby: 
1. DECLARES that the Applicant is owed contractual benefits; and 
2. ORDERS that the Respondent pay the Applicant $995.00 (net) being unpaid wages for the period from 14 July 2004 to 

28 July 2004; and  
3. ORDERS that the Respondent pay the Applicant $1,758.57 (gross) being: 

$485.53 – unpaid wages for 29 and 30 July 2004;  
$638.40 – one week's payment in lieu of notice; and  
$634.64 – unpaid annual leave and leave loading; and 

4. ORDERS that the amounts in Orders 2 and 3 be paid to the Applicant's bank account –  
Account Name:  Gregory Bower 
Bank and Branch:  Commonwealth Bank, Girrawheen 
BSD:  066 178 Account No:  101 49413; 

as follows: 
(a) The sum of $50.00 on Friday, 26 November 2004; and 
(b) The sum of $50.00 on each Friday following 26 November 2004 until the entire amounts have been 

paid; 
5. NOTWITHSTANDING Order 4, if at any time the Respondent has failed to make weekly payments and the weekly 

payments are more than $100.00 in arrears the outstanding balance of the amounts specified in Orders 2 and 3 is due and 
payable immediately; and 

6. ORDERS that the application is otherwise hereby dismissed 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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Catchwords Industrial law – Termination of employment – Harsh, oppressive and unfair dismissal – Whether 

applicant an employee or independent contractor – Principles applied – Applicant not an employee – 
Application dismissed – Order issued – Industrial Relations Act 1979 (WA) s 7(1), meaning of 
“employee”, s 29(1)(b) 

Result Order issued 
Representation  
Applicant Mr K Trainer as agent 
Respondent Mr D Clarke as agent 
 
 

Reasons for Decision 
1 The applicant brings this claim pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) seeking orders 

pursuant to s 23A of the Act.  The applicant alleges that on or about 19 December 2003 he was harshly, oppressively or 
unfairly dismissed by the respondent. The respondent denies the applicant’s claim and moreover says the applicant was not at 
any material time an employee of the respondent and therefore the matter is beyond the jurisdiction of the Commission. 

Factual Background 
2 The applicant first had an association with the respondent as a sales person in 1984.  The respondent is a business engaged in 

the manufacture and distribution of food products primarily in this State.  The applicant testified that he subsequently left the 
respondent but later in December 1997, after replying to an advertisement in the newspaper, again commenced with the 
respondent.  The applicant was paid on a commission only basis on sales.  He provided his own motor vehicle in the form of 
a van which was to be used for the purposes of delivering the respondent’s product to its customers.  Tendered as exhibit A4, 
were copies of photographs of the applicant's vehicle, which is a utility type with an enclosed back section, containing a 
refrigeration unit.  The applicant said that whilst the respondent arranged for the sign writing on his van and the insurance on 
the vehicle, he was invoiced for this cost, copies of which were exhibits A2 and A3 respectively.  The applicant's evidence 
was that there was no reference to him on any of the livery on the vehicle, as borne out by the photographs.   The applicant 
also wore a shirt with the respondent’s name on it. 

3 The applicant testified that he was not originally required to obtain an Australian Business Number but did so at the request 
of the respondent in November 1999.  The applicant also received a goods and services tax registration number in July 2000.  
He said that these were obtained following requests by the respondent after the introduction of the goods and services tax.  
The applicant said that he complied with these requests until July 2002, when he was “de-registered”, because he said that he 
was not earning enough income to warrant his continued registration. 

4 The applicant gave evidence about what he was required to do at the respondent.  In essence, he said he was required to 
prospect, sell and deliver all of the respondent’s products to customers.  He was limited to only selling those products and no 
other products could be sold without the express approval of the respondent’s owner and chief executive Mr Pace.  The 
applicant had a business card, tendered as exhibit A14, which described him as “Area Manager Food Service”.  Additionally, 
in a document entitled “Canon Foods Profile”, tendered as exhibit A18, the applicant appears on an organisational chart 
under the heading “Food Service”, as one of three “sales representatives”.  He is noted on this chart as reporting to the WA 
sales manager. 

5 Additionally, the applicant appears in other promotional material, tendered in evidence, as a “part of the Cannon Food's 
team”.  The applicant testified that when he commenced in 1997, he was told by Mr Pace, that he was to have the status of 
some sort of sole trader, and Mr Pace was of the view that he and some of the applicant’s colleagues, were responsible for 
building up their own businesses. 

6 A considerable amount of the applicant's evidence both oral and documentary, was devoted to describing the processes he 
engaged acquiring and servicing new customers.  As the Commission understands it, the applicant was each day given 
delivery documents prepared by the respondent setting out what products were to be delivered to which customers.  The 
customer would then be given an invoice for the goods and the applicant would receive payment from the customer.  The 
applicant would keep a running sheet detailing the customer's name, invoice number, total cost and how the account was 
paid.  The applicant said he was required by the respondent to compile an end of month summary of his sales performance.  
All monies received from customers were given by the applicant to the respondent with his running sheets.  The applicant's 
commission, which was ten percent of sales, was then subsequently paid to him by the respondent.  From time to time there 
were adjustments made to the applicant's commission, reflecting over payments made in error.  A copy of such a document 
was tendered as exhibit A10. 

7 The applicant also said that from time to time he secured new customers who were required to complete a customer 
application.  Those customers seeking credit from the respondent, were required to complete a credit application, all of which 
documents were then given to the respondent.  The respondent also controlled the pricing and the allocation of customers.  
The applicant gave evidence that on some occasions, customers were taken from his round and given to other sales personnel.  
The applicant was also required to produce a food service sales report, and give that to the respondent.  This seemed to record  
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the client name and the quantity and regularity of sales to that particular customer.  Some reference was also made to an 
internal telephone contact document, tendered as exhibit A17, which the applicant described as a staff list.  On this, both the 
applicant and another person are described as “Food Service” in the sales department.  There are three other persons 
described as “Sales Rep”.  Other employees are listed on this document, as is a business called “Rand Transport” under the 
heading “Dispatch”.  I do not consider this document as being particularly relevant to the issue to be determined. 

8 Additionally, the applicant was regularly given lists of debtors and inactive customers, that he was required by the respondent 
to follow up.  If the applicant wanted samples of products to show to customers, he was required to obtain these from the 
respondent with its approval in writing. Customer complaints were entered on to a complaint form, which were then given to 
the respondent. 

9 The applicant said he was also required to attend regular food service meetings.  Copies of minutes of these meetings were 
tendered in evidence as exhibit A27.  Additionally, exhibit A26 was a memorandum from the WA sales manager to the 
applicant and others, referring to these meetings to be held every fortnight at a predetermined time.  The applicant's evidence 
was there was a clear expectation that these meetings be attended.  A number of copies of minutes of these meetings 
contained reference to various directions given by various management personnel to the sales staff.  One in particular, refers 
to the requirement imposed on the applicant and at least one other in the food service area, that they should be at “dispatch” 
ready for loading their vehicles by 5.00am each day, and were allocated one half an hour for this purpose.   

10 Additionally, it seemed on the applicant's evidence, that there was an expectation that orders for the following day would be 
collected in the late afternoon of the previous day.  The applicant testified that at the regular food service meetings various 
matters were discussed.  These included production ideas, sales performance, customer complaints and production and 
dispatch issues. 

11 Additionally, there was also evidence given by the applicant in relation to various exhibitions run by associations and schools 
that he was expected to attend with some of his colleagues, to set up and man display stands for the respondent’s products.  
The respondent was responsible for all costs associated with these displays, as it was for all other publicity and promotions 
for products.  The applicant said he made no financial contribution to these events.  Additionally, all gifts etc. such as diaries 
to customers were produced by the respondent and given to customers at no cost to the applicant. 

12 In terms of major customers, the applicant testified that he was requested by the respondent to produce general reports on 
servicing of major customers from time to time.  In terms of stock control, the applicant testified that he held none personally, 
and was required to comply with the respondent's stock control requirements.  The applicant was also informed by the 
respondent, that he was required to keep his mobile telephone on at all times, in order to respond to delivery requests.  There 
were also specified requirements for certain customers, advised by the respondent to the applicant, as to the delivery times 
and specific locations.  It was the applicant's evidence that he had no control over the respondent's customers at all, as 
indicated by the fact that the respondent from time to time, moved customers from the applicant to other sales personnel. 

13 The applicant testified that some time in 2002, he attempted to “buy” clients from one of the other representatives who was 
leaving the respondent.  Apparently, this other person wanted to “sell” his round.  In the evidence of Mr Pace, he seemed to 
suggest that he saw the applicant as having ownership in the delivery rights to the particular customers, for which he was paid 
a commission payment.  There was no doubt however, that the customers themselves, on Mr Pace's evidence, were customers 
of the respondent and not the applicant.  The applicant was not provided with workers’ compensation or other insurance 
cover.  He was responsible for his own taxation arrangements it seems.   

14 In 2003, the applicant also “purchased” in conjunction with another food service colleague, half of another round for $6,000.  
Additionally, and quite significantly, in about October 2003, it emerged in cross-examination, that the applicant placed an 
advertisement in the newspaper to sell his “business” for $50,000.  Apparently, this advertisement, which was not in 
evidence, was described as “Food Services Sales and Delivery”.  The core of the business was described by the applicant as 
“Commission based sales activity” and he was selling the goodwill from the income to be derived with the vehicle as an 
additional component.  Apparently, the applicant was not successful in selling the business. 

15 The applicant gave evidence about how his relationship with the respondent ended.  He said that on 19 December 2003 he 
received a telephone call in the early afternoon from Mr Dickerson who was apparently a manager with the respondent.  He 
was asked to see Mr Dickerson in the office when he returned.  On his arrival at the office, he and Mr Dickinson were in the 
respondent's car park, where Mr Dickinson gave the applicant a letter dated 18 December 2003, a copy of which was 
tendered as exhibit A39.  This letter referred to a “restructuring of the respondent's operations”, and as a consequence, the 
respondent was no longer able to engage the applicant services “as a contractor with Canon Foods Services.”  The 
arrangement was terminated effective that day.  The applicant testified that he had no prior warning that the arrangement 
between himself and the respondent was in jeopardy. 

16 Since the termination of the arrangement, the applicant said he had sought other employment and tendered as exhibit A40, 
was a list of organisations that the applicant had pursued for employment.  As at the date of the hearing of this matter, the 
applicant had secured employment and was to commence shortly thereafter.  The applicant testified that as at the time he 
commenced these proceedings, he was simply not sure whether he was an employee or an independent contractor.  In terms 
of all of his expenses, the applicant testified that his fuel, maintenance and phone expenses were his responsibility, 
presumably in relation to which taxation deductions were made.  However, no taxation returns or other such documents were 
tendered in evidence.  No other evidence was called by the applicant. 

17 The only witness called for the respondent was Mr Pace, the respondent's chief executive and chairman.  In all, the applicant's 
evidence was not really controverted.  Mr Pace was the founder of the respondent's business.  He testified generally in 
relation to its operation and said that much of the documentary evidence tendered by the applicant, in terms of systems, was 
in large part, to support the operations of the applicant and some others who were contractors to the business.  Mr Pace 
testified that initially in 1984, the applicant started as a contractor and worked for a couple of years.  At this time, the 
applicant was given the option of participating in the establishment of a new distribution business.  In this connection, the 
applicant was offered a quarter share.  Apparently, the applicant declined this proposal according to Mr Pace.  However, the 
respondent gave the applicant some $10,000.00 worth of stock to set up his distribution business but that failed.  Mr Pace 
testified that the respondent was still owed some $8,000.00 as a consequence.  It was Mr Pace's evidence that the terms of the 
relationship between the respondent and the applicant, were never reduced to writing because the parties always understood 
the basis of the arrangement, being as it was previously in about 1984.  It was Mr Pace's view that the applicant, in effect 
conducted the delivery business through the structure provided by the respondent, and the applicant had property rights in 
relation to the product delivery component of the business. 
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18 As to how the applicant made his deliveries, it was Mr Pace's evidence that the respondent did not control or tell the applicant 
where to go to deliver products.  That was up to him in accordance with his customer lists.  He was responsible for selling 
and delivering products that he sold.  Mr Pace agreed that the respondent provided much of the infrastructure in terms of 
management systems etc. which were used by the applicant and others in a similar position, to conduct their affairs.  This 
included for example, the processing of applications for credit and other such facilities, which the applicant did not have.  
Whilst Mr Pace accepted that the applicant could be regarded as integrated into the respondent's business that was no 
different in his view to other cases where owner drivers had provided services to businesses in similar circumstances.  In 
terms of the debtors list, Mr Pace testified that this was given to the applicant, because if customers did not make payments to 
the respondent, then the applicant would not be paid his commission.  He therefore saw it in the interests of the applicant, for 
these debtors to be followed up.  Mr Pace also said that the respondent at some stage introduced new product lines at the 
request of contractors, to support them and to improve their prospects of increased business income. 

19 In terms of controlling the applicant's operation, Mr Pace said that the role of the sales manager is to be responsible for daily 
sales activity in Western Australia.  He said that the only real requirement imposed on the applicant was how he presented to 
customers and the production of sales reports, was for the purpose of developing the contractor’s customer base. 

20 It was Mr Pace's evidence that overall, the relationship between the respondent and the applicant was no different to the 
relationship the respondent had with other contractors who provided transport and refrigeration services to the respondent.  
He also met regularly with those operators, as the respondent did with the applicant on the applicant's own evidence.  In 
terms of other arrangements, Mr Pace said that the applicant did not need to consult with the respondent about taking leave as 
that was a matter for him. 

Consideration 
21 A preliminary issue to be determined by the Commission is whether the applicant was an “employee” for the purposes of s 7 

of the Act. This is an essential ingredient of the referral of the present claim to the Commission pursuant to s 29(1)(b) of the 
Act, as the only person who may refer such a claim to the Commission, is an “employee”, and the matter must be an 
“industrial matter” for the purposes of s 7 of the Act.  Section 7 relevantly defines “employee” as follows: 

 “ “employee” means —  
 (a) any person employed by an employer to do work for hire or reward including an apprentice or trainee; 
 (b) any person whose usual status is that of an employee; 
 (c) any person employed as a canvasser whose services are remunerated wholly or partly by commission or 

percentage reward; or 
 (d) any person who is the lessee of any tools or other implements of production or of any vehicle used in the 

delivery of goods or who is the owner, whether wholly or partly, of any vehicle used in the transport of 
goods or passengers if he is in all other respects an employee, 

  but does not include any person engaged in domestic service in a private home unless —  
 (e) more than 6 boarders or lodgers are therein received for pay or reward; or 
 (f) the person so engaged is employed by an employer, who is not the owner or occupier of the private home, 

but who provides that owner or occupier with the services of the person so engaged;” 
22 Significantly for present purposes, par (d) of the definition of “employee” refers to “any person... who is the owner, whether 

wholly or partly, of any vehicle used in the transport of goods or passengers if he is in all other respects an employee,”.  The 
meaning of a provision in very similar terms was considered by the Industrial Appeal Court in Transport Workers Union of 
Australia, Industrial Union of Workers, Western Australian Branch v Readymix Group (WA) and Ors (1981) 61 WAIG 1705.  
In issue in that case, was whether owner drivers engaged by the employers in those proceedings, were employees or 
independent contractors and hence beyond the jurisdiction of the Commission.  At the time the Court considered this issue, 
the definition of “employee” in the Act was somewhat different to the present definition.  At that time the definition of 
“employee” provided as follows: 
“ “employee” means any person employed by an employer to do work for hire or reward and includes- 

(a) any person whose usual status is that of an employee; 
(b) an apprentice; 
(c) any person employed as a canvasser whose services are remunerated wholly or partly by commission or 

percentage reward; 
(d) any person who is the lessee of any tools or other implements of production or of any vehicle used in the 

delivery of goods or who is the owner whether wholly sic or partly, of any vehicle used in the transport  of 
goods or passengers if he is in all other respects an employee,” 

23 In the judgement, both Wallace and Brinsden JJ took the view that the approach of the then President of the Commission was 
correct in that in order to determine the status of a person as an employee requires first whether that person is an employee 
within the general part of the definition, in accordance with the accepted common law tests.  The terms of par (d) in the 
definition at that time, were held not take that person out of the category of an employee, simply because that person leased 
or owned a vehicle for the purposes set out in that paragraph.  Another way of looking at the matter was that the effect of par 
(d) was to neutralise the effect of the leasing or ownership of a vehicle for the purposes of transporting goods or passengers, 
if the person satisfies the common law test of an employee.  In other words, the possession of such a vehicle was not 
determinative of the issue.  The particular part of par (d) referring to “if he is in all other respects an employee,” was 
considered by Brinsden J at 1708.  In this regard, Brinsden J said: 

“The question being posited however, solely in relation to paragraph (d) I must now turn my attention more 
closely to that sub paragraph.  The relevant portion is: 

Any person… who is the owner, whether wholly [sic] or partly, of any vehicle used in the transport of 
goods or passengers if he is in all other respects an employee. 

I accept the contention of counsel for the appellant that the only owner spoken of is an owner of a vehicle who 
uses that vehicle in the execution of the contract with the employer.  In this regard I differ from the view 
expressed by the President.  Without implying that the vehicle must be one used in the contract with the employer  
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the subsection would be in a form where ownership per se of a vehicle is a relevant factor which I think is not a 
very sensible conclusion. 
The subsection speaks of a person who is “in all other respects an employee”.  It has been argued that cannot 
possibly mean all the relevant indicia should point, and only point, to the person concerned being an employee, 
for otherwise if there were 10 relevant indicia (other than ownership of the vehicle) of which nine pointed to a 
contract of service then the subsection would not apply because of the one indicia which pointed against a 
contract of service.  But in my view the weighing up of the pros and cons as expressed by Bray C. J. takes place 
when one is considering whether an employee comes within the first part of the definition, namely whether he is a 
person employed by an employer to do work for hire or reward.  Subsection (d) makes for a special class of 
person, being a person who is in all other respects, that is other respects other than being the owner of the vehicle 
concerned, an employee, and in which case ownership is disregarded.  I think the subsection has no application 
where the circumstances are that one or more of the indicia point to a contract for services for in that case it is not 
possible to say that the person concerned is “in all other respects an employee”. 

24 Kennedy J in the same case took a somewhat different view of the meaning of par (d).  His Honour was of the opinion that a 
literal interpretation should not be applied.  After considering provisions of a similar kind in other jurisdictions, Kennedy J 
observed at 1710: 

“It follows that I am unable to accept that the words “in all other respects an employee” are to be read absolutely 
literally.  In reaching a determination as to whether a person is an employee or an independent contractor, a 
multitude of factors have to be considered, some pointing in one direction and some in another.  Even in an 
obvious case of employment, there may be one or more minor factors which are suggestive of a 
principal/independent contractor relationship.  The purported expanded definition would be stultified if the 
presence of one minor factor would prevent its application, and I cannot regard this as the effect of the words 
used.” 

25 Wallace J in a separate judgment, did not confront the interpretation of par (d) as squarely as did Brinsden and Kennedy JJ, 
but referred to and agreed with the observations of O’Dea P in the decision of the Full Bench and said at 1706: 

“The learned President of the Full Bench had regard to the words underlined when construing the section.  He 
concluded “that in order to determine whether a driver is an employee within the meaning of the section, it is first 
necessary to ascertain whether he is an ‘employee’ within the ordinary notion of that term, namely, ‘any person 
employed by an employer to do work for hire or reward”.  I agree with the learned President’s opinion.  I further 
agree with respect that the only part played by the vehicle  referred to in inclusion (d) is that its use by an 
“employee” determined by ordinary notions does not take the person out of the classification of employee any 
more than his ownership of implements of production.” 

26 In the decision of the Full Bench in Readymix Group (WA) and Ors v TWU (1981) 61 WAIG 855, O’Dea P expressed the 
following view about the meaning of the definition of “employee” at the time at 857: 

“It is seen that the definition uses two expressions, one is “means” and the other “includes”.  When an inclusive 
interpretation provision of this kind is in an Act it has the effect of enlarging the ordinary meaning of the word in 
the body of the statute to the extent only provided by the further words used and without altering that ordinary 
meaning.  See Lawton LJ in R v Crayden (1978) 2 All ER 700 at 702.  Subsection (d) is an inclusive 
interpretation provision and therefore extends the definition of employee but does not alter the ordinary meaning 
of the term “employee”.  Furthermore the words “if he is in all other respects an “employee” qualify the words 
that precede it.  I think, therefore, that in order to determine whether a driver is an employee within the meaning 
of the section it is first necessary to ascertain whether he is an “employee” within the ordinary notion of that term, 
namely, “any person employed by an employer to do work for hire or reward”. 
Before leaving the section it is to be noted that at first instance, words were imported therein by the parties and 
the Commission to the effect that the vehicle owned was used in the relevant contract.  That is contrary to the 
rules of construction and on the approach I have taken it is not necessary. 
However, the parties each took a different approach to the question of how paragraph (d) operated.  The 
appellants contended that in order to show that the driver was “in all other respects an employee” you must find 
that there is nothing in the relationship that is contrary to a contract of service.  I do not accept that; you would in 
such a case have discovered an employee without reference to paragraph (d) at all.  It seems to me that what was 
intended was rather that you find a person to be an employee in all respects other than that characteristic which 
involves ownership of the vehicle which is then set aside.” 

27 The change to the definition “employee” as it now appears in s 7(1) of the Act is not insignificant.  The definition formerly 
used both expressions “means” and “includes”, with the latter expression having the effect of enlarging the ordinary meaning 
of the introductory part to the section, without altering that meaning: R v Crayden. 

28 The present definition of “employee” in s 7(1) contains a number of exclusive definitions expressed disjunctively.  The 
exclusions in the definition are not relevant for present purposes.  The definition in paragraph (d) is an alternative but 
exclusive definition of “employee”.  That is, in the case of a person who satisfies the terms of the paragraph, by leasing or 
owning tools or a vehicle as there set out, that person can only fall within the statutory definition, if, “in all other respects”, 
that person is an employee.   

29 However, in the absence of the former inclusive definition, it still seems to me preferable to adopt the same approach to the 
construction of par (d) as it now is, to that adopted by Wallace and Kennedy JJ in Readymix.  That is, even though par (d) 
now is a stand alone category of employee defined in s 7 of the Act, the reference to “if in all other respects an employee” 
means one applies the common law test and if the person is found to be an employee on this basis, then the ownership of a 
vehicle etc is to be disregarded.  This construction of the paragraph is not inconsistent with the structure of the definition as a 
whole and does not lead, in my view, to any absurdity or repugnance with any other provision of the Act.     

30 Therefore, for present purposes, applying the accepted tests as set out for example, in the decision of the Full Bench of this 
Commission in United Construction Pty Ltd v Birighitti (2002) 82 WAIG 2409 and further considered by the Industrial 
Appeal Court in United Construction Pty Ltd v Birighitti (2003) 83 WAIG 434, if, looking at the relationship in its totality, 
the indicia are against the applicant then his claim must fail as he would not be an employee as defined by par (d) of the 
definition in s 7(1) of the Act.   



3854 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 84 W.A.I.G. 
 

31 The relevant principles in relation to whether a person is an employee or not is set out at par 70 of the Full Bench decision in 
Birighitti at 2414.   I apply those relevant principles.  It is settled that the question of control whilst important, is no longer 
the only test.  The approach to be adopted is to assess all aspects of the relationship in their totality.   

32 At the outset, there are in my opinion, a number of factors against the proposition that the applicant was an employee.  The 
applicant was responsible for his own taxation arrangements and the respondent did not provide workers’ compensation or 
any other insurance cover for him.  Most importantly however, is the fact that the applicant purchased, for valuable 
consideration, part of the round of another person, who had a contractual relationship with the respondent. The applicant also 
was offered this on another occasion.  Furthermore, and very importantly, the applicant advertised for sale his “business” for 
some $50,000.00 or thereabouts, in late 2003.  The applicant at the time clearly considered it was his business to sell and 
presumably, would have done so if a buyer was willing and able to purchase it.  The applicant was in my opinion, on all of 
the evidence, conducting a business and he saw it as such. 

33 These two factors, that is the offer and acceptance for the purchase of part of a round and the attempted sale of the applicant’s 
business alone in my opinion, are of great weight and are completely irreconcilable with any notion of employment in the 
accepted sense.  Of themselves in my opinion, these factors take the applicant outside of the definition of “employee” for the 
purposes of par (d) of the definition, as it should be interpreted.   The applicant of course, also owned and operated his 
vehicle at his own expense and paid for the livery on it. 

34 There are of course indicia which also point in the other direction towards employment.  These include the obvious degree of 
integration of the applicant into the respondent's business.  However, this factor alone is not at all conclusive and in many 
cases such as in Readymix, this factor was present.  The representation by the respondent as to the status of the applicant from 
his business card as an “area manager” and the respondent’s profile document portrayed the applicant as “part and parcel” of 
the respondent’s business.   The fact that the applicant was paid by commission is not determinative: FCT v Barrett (1973) 
CLR 395. 

35 As to control, whilst the applicant was required to observe the “systems” in place at the respondent, as in Readymix, this is 
not determinative either way.  In an industry such as food manufacturing and distribution, there are many requirements 
imposed including for health and safety reasons that mean all persons involved, whether employees or independent 
contractors, have to observe them.   In terms of the actual reservation of the right to control the manner of the performance of 
the applicant’s daily tasks, I am not of the view that there was such a right in existence.  It was up to the applicant how he 
serviced the customers and in what order he performed his “round”.  It was ultimately up to him the hours he worked. 
Although there was a requirement that he load the day’s deliveries at a certain time in the morning, again, in terms of running 
a business such as the respondent’s, that is not surprising as there would need to be a degree of coordination between the 
manufacture, loading and delivery of food products to customers as there was for pre-mixed concrete in Readymix.   

36 The only conclusion the Commission can come to, within the four corners of the definition contained in definition of 
“employee” in paragraph (d) of the definition, is that the applicant as a matter of fact and law, is not to be characterised as an 
employee. Therefore the applicant's claim is beyond the jurisdiction of the Commission. 

37 The application is dismissed. 
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Reasons for Decision 
1 Peter Francis Fowler (“the Applicant”) claims he was harshly, oppressively and unfairly dismissed on 18 May 2004, by Anthony 

& Sons Pty Ltd trading as Oceanic Cruises (“the Respondent”).  The Applicant makes a claim under s 29(1)(b)(i) of the 
Industrial Relations Act 1979 (“the Act”).  The Applicant also makes a claim under s 29(1)(b)(ii) of the Act that he has been 
denied a contractual benefit not being a benefit under an award or industrial agreement, namely pay in lieu of leave for six 
months’ service. 

2 The Applicant was employed by the Respondent as a skipper.  The Applicant’s employment was terminated when his name was 
removed from the Respondent’s weekly roster on 16 May 2004.  It is common ground that he commenced employment on 
23 September 2002.  In the Applicant’s application he states that he was employed as a casual employee, however, at the 
commencement of the hearing the Applicant contended that his engagement, in law, was permanent.  It is common ground that 
the Applicant was paid a flat rate of pay for each hour he worked.  

3 The Respondent says the Applicant’s employment was terminated because there was a downturn in trade, which resulted in the 
Respondent discontinuing one of its ferry services.  Consequently, there was a need to reduce the number of skippers it 
employed.  The Applicant’s name was removed from the roster because he was one of two skippers who drove the vessel, which 
conducted the service that was to be discontinued.  The Respondent says it made the decision that it would not roster the 
Applicant for future services and would retain the services of the other skipper on grounds of family responsibilities.   

4 The Respondent says that each time the Applicant reported for work to conduct a ferry service constituted a separate 
engagement, so that no notice was required to terminate his casual contract of employment. 

5 The Applicant says that even if he could be regarded as a casual employee, he had an on-going expectation of work from week 
to week.  He argues that his termination was substantively unfair, oppressive and harsh, as there was work for him to carry out.  
Further, he says that his termination was effected without notice and without procedural fairness. 

Applicant’s Evidence 
6 The Applicant holds a Master Class 5 certificate.  He has held that certificate since 1996.  He served for 25 years in the Royal 

Australian Navy.  He retired from the navy in 1993.  During his working life he has driven a number of different classes of 
vessels around the world in different types of waters, from 42 metre patrol vessels to 30 metre tugs and fuel lighter to passenger 
ferries.  Since 1998, he has skippered various boats along the Swan River.  His Master Class 5 certificate restricts him to driving 
vessels no longer than 23.9 metres. 

7 Prior to being employed by the Respondent, the Applicant worked for Boat Torque as a senior master.  He was employed by 
Boat Torque for three years and predominantly drove river boats along the Swan River.  Whilst working for Boat Torque he 
drove vessels used for wine cruises, night cruises and special functions.  Occasionally, he worked as crew or mate on the 
Rottnest ferry.  After Boat Torque went into receivership, the Applicant was contacted by the Respondent’s director, 
Mr Antonio Di Latte, who offered him a job working as a skipper for the Respondent.  The Applicant testified that Mr Di Latte 
told him that he wanted him (the Applicant) to develop a wine cruise to the Swan Valley and was building the most luxurious 
boat (“Queen of the Valley”) for that purpose.  The Applicant asked at the initial interview whether he would be paid annual 
leave and Mr Di Latte told him, “No.”  Mr Di Latte also informed the Applicant that if he stayed with the company for twelve 
months he would be paid two weeks’ pay as a bonus.  The Applicant said that he thought the bonus was payments for holidays.  
The Applicant understood that he would not be paid sick leave.  He was informed by Mr Di Latte at the time he was engaged 
that he would be employed as a casual for a three month probationary period or for a three month trial.  After considering the 
offer the Applicant agreed to commence employment for the Respondent.  The Applicant maintained in his evidence he 
expected that after the trial period, his status as an employee would change.  On 28 August 2002, the Applicant signed a tax 
declaration, which records his employment was casual.  The Applicant was paid $22 an hour for each hour he worked during the 
day and $23 an hour for each hour he worked at night.  He was also paid a uniform allowance of $2.50 per shift. 

8 From the time the Applicant’s employment commenced until his employment was terminated the Applicant was rostered to 
work on a weekly basis to drive river vessels.  The rosters ran from Thursday to Wednesday of each week and the roster for the 
following week was usually posted on the Sunday evening prior to the commencement of the roster on the following Thursday.  
The rosters were set each week depending upon the availability of the vessels and the cruises that were proposed to run the 
following week.  A number of rosters were produced to the Commission (Exhibit 1 and Exhibit B).  Those rosters show the 
cruises for that week, the hours actually worked by each skipper and any changes to the roster during the roster period.  The  
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Applicant usually drove “Queen of the Valley”.  He also drove another vessel called “Classique”, which was used for coffee 
cruises and for functions.  On occasions he drove a vessel called the “Rivercat”.  Most weeks, however, he was rostered to drive 
“Queen of the Valley” and the “Classique”.  If cruises were cancelled prior to the Applicant or any other skipper reporting for 
work, they were not paid.  On occasions the coffee cruise was cancelled at the last minute if there were no customers.  If the 
proposed duration of a cruise was shortened, the Applicant was only paid for the hours worked.   

9 The Exhibit 1 rosters show that when the Applicant first commenced employment, he drove the “Rivercat” and the “Classique”.  
At that point in time the “Queen of the Valley” was still being built.  Once the “Queen of the Valley” was in service, the 
Applicant usually drove this vessel and the “Classique” each week.  The Respondent also employed another skipper called, 
Andrew, who in a sense was rostered to work in tandem with the Applicant, in that Andrew also principally drove the “Queen of 
the Valley” and “Classique” vessels each week. 

10 The rosters show that the Applicant was usually rostered to work five days a week with two rostered days off.  Sometimes his 
rostered days off were consecutive and on other occasions they were spread throughout the week or weekend.  When the 
Applicant was not available to work or asked for a day off, his practice was to leave a note for Mrs Gabrielle Di Latte, who 
prepared the rosters.  When he advised Mrs Di Latte that he did not wish to be rostered on a particular day, his request was 
usually accommodated.  Occasionally, a request by him not to be rostered on a particular day was not granted and he accepted 
that, as he, himself, had in the past prepared rosters.  The Applicant, however, maintained that whilst it was open to him to make 
a request not to be available to work on a particular occasion, it was common knowledge that if any of the skippers accepted 
work elsewhere they would be taken off the roster.   

11 The Applicant says that he accepted that the hours he was rostered to work during the winter were less than the hours he was 
rostered to work during peak periods.  The Applicant also understood that when client numbers were down his hours of work 
would be reduced.  However, he testified that Mr Di Latte had assured him that his company does not lay people off in winter 
and that Mr Di Latte had informed him that there would always be hours to do and that he (Mr Di Latte) “would look after him”.  
When cross-examined, the Applicant conceded that as a casual, the Respondent did not have to offer him work each week and 
they could roster him to work in any manner they chose.  Notwithstanding this concession the Applicant maintained that he was 
assured by Mr Di Latte that the work would be on-going. 

12 The Applicant testified it was common practice for the skippers to swap shifts amongst themselves.  When cross-examined, the 
Applicant conceded that if another skipper agreed to take on his shift, he would not be paid for the shift he gave up, as he would 
only be paid for the shifts he actually worked and not for the shifts he was rostered to work. 

13 The Applicant’s employment came to an end when Andrew telephoned him on 16 May 2004, and told him that he (the 
Applicant) was not on the roster for the following week.  The Applicant had worked that day but was rostered off on 17 and 
18 May 2004.  Exhibit B reveals that he was rostered to work on Wednesday, 19 May 2004.  The Applicant says he telephoned 
the Respondent’s office to ask for a copy of the roster to be faxed to him, which was the usual practice and was informed that 
Mrs Di Latte had said not to fax the roster to him and that Mr Di Latte would ring him later.  The Applicant says he tried to 
telephone Mr Di Latte on a number occasions but Mr Di Latte did not return his telephone calls.  The Applicant later received a 
letter from Mr Di Latte dated 18 May 2004, which states:  

“Dear Peter 
Refer: Employment 
Unfortunately, with the down turn in ferry trade and the general lack of tourists throughout winter, we are forced to reduce 
costs and overheads. 
From today and for the immediate future I’m advising that there is no requirement for your services as a skipper on our 
vessels. 
If this situation changes I will contact you.  Thank you for your past efforts and we wish you well in the future. 
Regards”         (Exhibit E) 

14 The Applicant says that he was not allowed to work on 19 May 2004.  The roster for that week shows that the Applicant’s name 
was crossed off the roster for that day and Andrew’s name was written in for the cruise that was to be undertaken by the 
Applicant on 19 May 2004. 

15 The Applicant said that although it was quiet at that time of the year, there was work for him to do.  When cross-examined, the 
Applicant conceded that the client numbers for the “Classique” cruise were down but he maintained that there was plenty of 
work for him to do.  In particular, he testified that Andrew went on a holiday shortly after his (the Applicant’s) name was 
removed from the roster and he (the Applicant) was not contacted by the Respondent to carry out any of Andrew’s shifts.  The 
Applicant says the number of customers fluctuated from time to time for all cruises.  The Applicant contends that he should not 
have been taken off the roster, as he was the most experienced skipper employed by the Respondent.  He testified that whilst he 
was employed by the Respondent, Mr Di Latte, at a number of meetings alluded to his work and the way he conducted himself 
as a skipper, as being a good example of what was required by the company.  The Applicant said he constantly received 
accolades from passengers and crew about the way in which he performed his work. 

16 The Applicant says the busiest time of the year runs from October to December and then quietens down.  From the end of 
January each year business picks up.  He agreed business then quietens down again over the winter period.   

17 The Applicant says that when he was dismissed he was horrified, mortified and depressed, which caused him to visit his doctor.  
He says it has taken him a while to get over being dismissed.  He has been unable to obtain alternative employment.  He has 
made a number of approaches to companies and agencies who employ skippers in Western Australia and has also made 
approaches and enquiries with employers in the eastern states of Australia.  He has also applied for work at Bunnings as a shop 
assistant.  However, he has been unsuccessful in obtaining work.  The Applicant is seeking compensation to be assessed at the 
rate of $500 per week, which is the average amount he earnt each week during the period he was employed by the Respondent. 

The Respondent’s Evidence 
18 Mr Antonio Di Latte is the manager and a director of the Respondent.  His business runs ferries and cruises to Rottnest, Carnac 

Island and on the Swan River.  He also has a vessel in Broome.  The Respondent employs approximately forty employees.  
Clients comprise 70% to 80% tourists and 20% locals. 

19 In the year 2002, Mr Di Latte decided to commence conducting a wine cruise on the Swan River and he approached the 
Applicant to drive and run the cruise because he knew the Applicant had worked for Boat Torque.  Mr Di Latte says he asked 
the Applicant to work on a casual basis.  The Applicant told him he would think about it.  The Applicant told him a couple of  
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days later that he was interested.  Mr Di Latte informed the Applicant prior to the commencement of his employment that the 
terms and conditions of his employment would be casual, that he would not be paid sick leave or annual leave and would be 
paid a flat rate of pay.  Mr Di Latte said that he makes it clear to all his employees that the hours of work vary.  In some weeks, 
when there were many functions, an employee could work up to 60 hours per week and other weeks they would only work 
20 hours.  He also says that after 12 months’ service and for each subsequent 12 months’ service, he pays each skipper two 
weeks’ pay, as a bonus.  He says they can take this as a two weeks’ holiday or as two weeks’ pay and continue to work. 

20 When cross-examined Mr Di Latte conceded that he had a discussion with the Applicant about the level of work during the year.  
He testified, “The words I would have used when I spoke to you were ‘that I would try to maintain your level of work during the 
year’.” 

21 Mr Di Latte says that even though the roster was set on a weekly basis, there are roster changes within the week depending on 
the availability of the skippers and patrons.  If there are insufficient patrons, cruises are cancelled.  Sometimes cruises are 
cancelled because of poor weather.  If a cruise is cancelled late in the afternoon of the previous day, the skippers are not paid.  If 
a cruise is cancelled at the last minute they are only paid for the hours they work.  As to swapping shifts, Mr Di Latte says that 
as a skipper and marine engineer, he is of the view that a person should not be rostered on for more than three consecutive days 
so that if a request is made to swap the shift with a person who has already worked three consecutive days, he (Mr Di Latte) 
usually refuses to agree to the roster swap.  Also, if a skipper is rostered to work on a cruise that takes place at night on the river 
for a function, the skipper is not rostered to work the next day. 

22 Mr Di Latte maintained in his evidence that the Applicant and the other skippers were not under any obligation to be available 
for work on a particular day.  He testified on many occasions his (Mr Di Latte’s) wife telephones and asks each skipper if they 
are available to work a particular shift.  He acknowledged that loyalty, reliability and punctuality are very important.  He agreed 
he has meetings, every six to eight weeks, with his skippers to discuss staffing issues but that on no occasion had he ever 
referred to the Applicant as a person whose conduct could be regarded as exemplary, as to do so, it would denigrate the work of 
the other skippers. 

23 In February 2003, the Respondent commenced to run the coffee cruise at the same time as the wine cruise.  However, in 2002, 
there was a downturn in the number of tourists because of the Severe Acute Respiratory Syndrome (SARS) scare and other 
international events, so they limited the wine cruises in 2003 to three a week.  Mr Di Latte said that the wine cruise lost money 
from the beginning and the coffee cruise was unsuccessful.  He says this was partly due to a competitor, Golden Sun Cruises, 
who have an office on the same site.  They commenced a coffee cruise at the same time as the Respondent and they began 
picking up a substantial number of the Respondent’s passengers.  After persisting with the coffee cruise for sometime 
Mr Di Latte decided to stop running the coffee cruise in June 2004, because on many days they carried only one to four 
passengers.  As a result of the decision to stop running the coffee cruise Mr Di Latte said that he needed to cut down on the 
number of skippers he employed.  He said that it was a choice between the Applicant and Andrew, so he looked at their 
commitments and lifestyle and decided because Andrew had an ex-wife and children from his first marriage to support as well as 
a wife and children from his second marriage, that he should retain his services and cease to roster the Applicant. 

24 Mr Di Latte maintained in his evidence that the Applicant could only be considered for work on the river and could not be 
assigned to drive the Rottnest ferries.  Consequently, it was his view that the Applicant could only drive the “Rivercat”, “Queen 
of the River” or the “Classique”, which were all smooth water vessels. 

25 Sometime prior to Sunday, 16 May 2003, Mr Di Latte made the decision not to roster the Applicant for any further work.  He 
said that he did not discuss his decision with the Applicant but he intended to discuss it with him on Monday, 17 May 2004.  
Mr Di Latte says that his wife told the Applicant to telephone him (Mr Di Latte) but he did not receive a message that the 
Applicant had telephoned.  Mr Di Latte maintained in his evidence that he had no obligation to provide any further work to the 
Applicant.  When asked why he (Mr Di Latte) did not allow the Applicant to work to 19 May 2004, which was the end of the 
existing roster, he said that cruise did not go out that day, so there was no boat for the Applicant to drive.  When asked why a 
skipper called “Jim” remained on the roster when he was only irregularly rostered for work, Mr Di Latte said that Jim had not 
worked for the Respondent for the past nine to ten months, however, the rosters show that prior to the Applicant’s employment 
being terminated, Jim had been rostered to conduct the “Classique” cruise on 25 April 2004.  When asked why he did not 
contact the Applicant to work when Andrew took two weeks’ leave, Mr Di Latte said that one of the other skippers covered 
Andrew’s shifts during his absence. 

26 Mrs Gabrielle Di Latte testified that she is the Respondent’s office manager and has held that position since 1992.  She prepares 
the weekly rosters.  She said that Jim is a standby skipper, she rosters him for work when she is “stuck for crew” and he is not 
employed on a regular basis.  She said that he has been engaged on that basis for the past couple of years. 

27 Mrs Di Latte said that when she prepares the roster the only communication she receives from the skippers is that she 
occasionally receives notes from them indicating when they are not available to work.  She said that when she receives those 
notes, she tries to roster them off on the days they request.  Otherwise, she assumes from week to week that all the skippers are 
available to work.  She testified it is not her usual practice to contact any skippers to check whether they are available to work.  
When cross-examined Mrs Di Latte conceded that the skippers expect ongoing work because they are not contacted from week 
to week to ascertain whether they are available to work.  She said that it would be very difficult for her to contact everyone on 
the roster. 

28 Mrs Di Latte said the roster is prepared according to the movements of the boats but there are roster changes that occur within 
the roster due to breakdowns, insufficient clients, cancellation of functions or when a skipper is sick or unavailable.   

29 Mrs Di Latte said that the “Classique” coffee cruises were cancelled shortly after the Applicant left and the “Classique” vessel is 
now only used for functions.  She said that prior to 16 May 2004, Mr Di Latte advised her that he was going to eliminate a cruise 
and told her she had to remove the Applicant from the roster.  Mrs Di Latte was aware that the Applicant telephoned the office 
on 16 May 2004.  She said when the Applicant rang she was busy and told the staff member who spoke to the Applicant, to tell 
him that Mr Di Latte would contact him (the Applicant).  She confirmed that she instructed the office staff not to give the 
Applicant a copy of the roster.  She said she did not consider there was any need to give the Applicant a copy of the roster 
because he was not on the roster for the coming week. 

Submissions 
30 The Respondent says that the Applicant’s engagement was casual.  In particular, there was no guarantee of hours of work or 

days of work.  Further, as the weekly roster could be changed within the life of that roster, the roster was not binding.  
Accordingly, the Respondent contends that the Applicant’s employment was casual and at all times his engagement could be 
terminated without notice.  It is contended that there was no obligation on the Respondent to offer work at anytime to the  
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Applicant for any duration.  Consequently, it is argued that the Commission is without jurisdiction in this matter because the 
Applicant’s employment came to an end after the last occasion he worked for the Respondent.  The essence of the Respondent’s 
case is that on each occasion the Applicant drove a vessel and conducted a cruise, was a separate engagement by the 
Respondent.  The Respondent contends that even if this submission cannot be accepted in law, there were sound reasons for the 
decision not to offer the Applicant further work because there was a downturn in business, which required the Respondent to 
cancel the coffee cruise and the Respondent was entitled to re-structure its business by dispensing with the services of the 
Applicant.  It is also contended on behalf of the Respondent that even if the Commission reaches the decision that the 
Applicant’s contract of employment was terminated unfairly, harshly or oppressively, the Respondent says the Applicant has 
failed to mitigate his loss. 

31 The Applicant says that he had an ongoing expectation of work.  He says his dismissal was sudden and he contends the manner 
of his dismissal was shocking.  In all the circumstances he says he was unfairly, harshly and oppressively dismissed. 

Conclusion 
32 The term "casual employee" has no fixed meaning.  The true nature of any employment relationship will depend upon the facts 

and circumstances of each case (Doyle v Sydney Steel Company Limited (1936) 56 CLR 545 at 551, 565). 
33 The nature of casual engagement has been set out in a number of decisions of this Commission.  In Serco (Australia) Pty Limited 

v Moreno (1996) 76 WAIG 937 at 939, the President observed: 
“…. The concept of casual employment within the common law of employment, untrammelled by award prescription, 

is generally taken to connote an employee who works under a series of separate and distinct contracts of 
employment entered into for a fixed period to meet the exigencies of particular work requirements of an 
employer, rather than under a single and ongoing contract of indefinite duration.' 

(See Squirrell v Bibra Lakes Adventure World Pty Ltd t/a Adventure World (op cit) at page 1835 per Fielding C and 
Stewart v Port Noarlunga Hotel Ltd (1980) 47 SAIR 406 at 420).” 

34 The parties, of course, cannot by use of a label, render the nature of a contractual relationship something different to what it is 
(see Stewart v Port Noarlunga Hotel Ltd (op cit) per Haese DPP at pages 5-6)." 

35 In the Australian Industrial Relations Commission it has been accepted that the status of "casual employment" is not necessarily 
inconsistent with the concept of an ongoing contract of employment (Ryde–Eastwood Leagues Club v Taylor (1994) 56 IR 385).  
The decision in Ryde–Eastwood Leagues Club v Taylor (op cit) was applied by the President of this Commission in Swan Yacht 
Club (Inc) v Leanne Bramwell (1997) 78 WAIG 579. 

36 In this matter the Applicant worked a substantial number of hours each week from 22 September 2002 to 18 May 2004.  His 
hours varied between 20 hours per week on one occasion to 44 hours per week on another occasion.  On average, the Applicant 
usually worked over 30 hours per week.  Despite a submission on behalf of the Respondent to the contrary, it cannot be disputed 
that there was a reasonable mutual expectation of continuity of employment.  I am satisfied that the Applicant had a continuing 
contract of service, even though it was a contract, which could be described as a “casual” contract of employment which did not 
entitle the Applicant to be paid sick or annual leave.  In my view, by failing to roster the Applicant for work and not allowing 
him to work on 19 May 2004, (which was the last day he was rostered to work), constituted a dismissal. 

37 Having heard the evidence of the witnesses and observed their demeanour whilst they gave evidence, I prefer the evidence given 
by the Applicant to the evidence of Mr Di Latte.  The Applicant gave his evidence in an honest and open way.  He openly 
conceded matters when they were put to him.  However, I did not find Mr Di Latte to be an honest witness.  He was 
argumentative.  Plainly, his evidence that the Applicant’s last rostered cruise was cancelled was not truthful.  The roster clearly 
shows that it was Andrew’s “Rivercat” cruise that was cancelled on 19 May 2004.  At sometime the Applicant’s name was 
crossed off the roster for 19 May 2004 and Andrew’s name inserted.  This, in my view, is contrary to the practice, where 
changes to the existing roster were made by arrangement between the skippers.  Further, Mr Di Latte’s evidence about the 
rostering of skippers is inconsistent with the evidence of Mrs Di Latte.  Mr Di Latte’s evidence is also inconsistent with Mrs Di 
Latte’s evidence about the information that was given to the Applicant over the telephone on Monday, 17 May 2004.  I found 
Mrs Di Latte to be a credible witness.  Her evidence was not inconsistent with the Applicant’s evidence.  Accordingly, where the 
evidence of the Applicant and Mrs Di Latte departs from the evidence of Mr Di Latte, I prefer the evidence given by the 
Applicant and Mrs Di Latte. 

38 As the Respondent made the decision to reduce its number of river cruises from four to three, I am satisfied that the Respondent 
did have a valid reason for re-structuring its business by reducing its number of skippers.  However, the Applicant should have 
been allowed to complete his shift on 19 May 2004 because he was rostered to work the “Queen of the Valley” cruise that day.  
On that day the “Classique” was running and another skipper, Mr Mick Doyle was rostered to skipper that vessel for two shifts 
that day.  In the circumstances, there is no reason why the Applicant should not have been allowed to work the “Queen of the 
Valley” cruise on 19 May 2004. 

Compensation 
39 I am satisfied that reinstatement is not practicable as the Respondent has reduced the number of its cruises.  Accordingly, I will 

not make an order that the Applicant be reinstated.  In any event, the Applicant is not seeking an order for reinstatement.  It is 
well established at law that just because the Commission makes a determination that a termination was unfair, harsh and 
oppressive, does not mean there will be an entitlement to compensation unless the employee can demonstrate they suffered a 
loss or injury caused by the unfair, harsh and oppressive dismissal.  I am satisfied that the Respondent had a valid reason for 
downsizing its operations.  I accept the Respondent was entitled to reduce the number of its regular cruises and thus the number 
of its skipper.  Consequently, the Applicant is unable to prove his contention on the balance of probabilities that the Respondent 
had work for him to do beyond the end of May 2004.  In this case, the manner of dismissal was blatantly procedurally unfair.  
The Respondent’s conduct in removing the Applicant’s name from the roster and not taking any steps to advise him of the 
decision and reasons why, until a letter was sent on 18 May 2004, is in my view, oppressive, callous and humiliating.  I am 
unable to make an order that the Applicant be paid compensation other than loss of pay for eight hours work at $22 per hour 
($176) for the lost opportunity to work the cruise on 19 May 2004 and $500 per week to work until the last week of May 2004, 
whilst the coffee cruise continued to run.  Accordingly, other than loss of pay for work, the Applicant should have been allowed 
to perform on 19 May 2004, and for the following week, I will not make an order for loss other than to make an order that the 
Respondent pay the Applicant $676 (gross). 
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40 I am satisfied, however, that the Applicant has suffered an injury as a result of the manner of termination.  The callous way in 
which the Applicant was treated by the Respondent, in my view, caused the Applicant injury.  I am satisfied that the Applicant 
suffered feelings of shock within the legal meaning of that word.  I will make an award of $3,000 for injury caused by the 
dismissal.   

41 In light of my findings I will make an order that the Respondent pay the sum $676 (gross) and $3,000 (net).  
42 I am not satisfied that the Applicant has an entitlement to pay in lieu of leave.  Accordingly, his claim for contractual benefits 

will be dismissed. 
 

2004 WAIRC 13465 
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ANTHONY & SONS T/AS OCEANIC CRUISES 
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CORAM COMMISSIONER J H SMITH 
DATE MONDAY, 30 NOVEMBER 2004 
FILE NO/S APPL 782 OF 2004 
CITATION NO. 2004 WAIRC 13465 
 
 
Result Order made to substitute the Respondent 
Representation 
Applicant Mr P Fowler 
Respondent Mr K Trainer (as agent) 

 
 

Order 
HAVING heard Mr Fowler on his own behalf and Mr Trainer as agent on behalf of the Respondent, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the name of the Respondent be deleted and that be substituted therefor the name, Anthony & Sons Pty Ltd t/as 
Oceanic Cruises. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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APPLICANT 

-v- 
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RESPONDENT 
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DATE MONDAY, 30 NOVEMBER 2004 
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Result Declaration and order made 
Representation 
Applicant In person 
Respondent Mr K Trainer (as agent) 
 
 

Order 
HAVING heard the Applicant and Mr K Trainer on behalf of the Respondent, the Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby: 

DECLARES that the Applicant was unfairly dismissed by the Respondent; 
ORDERS that the Respondent pay the Applicant the sum of $676 (gross) and $3,000 (net) within seven (7) days of the date 
of this Order; 
ORDERS that the application is otherwise and is hereby dismissed. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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Catchwords Contractual benefits claim – entitlements under contract of employment - Interpretation of terms of 

contract – terms of redundancy payment - Industrial Relations Act 1979 (WA) s 26 and s 29(1)(b)(ii) 
Result Application dismissed 
Representation  
Applicant In person 
Respondent Mr M Nash 
 
 

Reasons for Decision 
1 This is an application made under s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”).  Laurette Marion Gollan-Neale 

(“the Applicant”) claims that she is owed benefits to which she is entitled under her contract of employment, not being a benefit 
under an award or order.  The Applicant claims that she is owed $16,675 being four months’ redundancy pay. 

Background 
2 The Applicant was employed by Roche Mining Pty Ltd (“the Respondent”) from 7 February 1989 until 9 June 2004 (15 years).  

Her employment came to an end on 9 June 2004, when she was made redundant.  At the time the Applicant was made redundant 
she held the position of Co-ordinator of Occupational Health and Safety - Western Australia.  The Applicant held that position 
from 28 July 2003.  In a letter dated 31 July 2003, appointing her to the Co-ordinator of Occupational Health and Safety - 
Western Australia position, it is stated that her total remuneration was $53,192 per annum.  The letter also stated that all other 
terms and conditions are in accordance with the Respondent’s Personnel Procedures Manual.  Prior to being appointed to the 
position of Co-ordinator of Occupational Health and Safety - Western Australia the Applicant held the position of Human 
Resources Co-ordinator Western Australia.  In a letter dated 10 July 2000, appointing her to that position, it is stated that all 
other terms and conditions (except her remuneration) of her employment were contained in “the attached standard terms and 
conditions of salaried employment”.  Whilst a copy of a document titled “Standard Terms and Conditions of Employment” was 
tendered into evidence by the Respondent, the Applicant testified that she never received a copy of that document.  In any event, 
it is common ground that this document does not set out or refer to severance or redundancy payments.  However, clause 10 of 
the Standard Terms and Conditions of Employment provides:  

“You will comply with all lawful directions by the Company in relation to workplace policies and procedures and with the 
Company’s rules, regulations, policies, practices, procedures and standards as contained in the Company’s Management 
System as amended from time to time.  It is your duty to make yourself familiar with these.” 

(Exhibit A) 
3 The Applicant testified that the only written documents she had in her possession that set out her terms and conditions were the 

offers of appointment letters, dated 10 July 2000 and 31 July 2003, and because of the passage of time, she could not locate her 
first letter of appointment when she started work for the Respondent in 1989. 

4 In February 2000 and June 2000, the Applicant discussed with Mr Graham Gibson, the Commercial Manager for the Western 
Region that her position may be made redundant.  At that time, the Applicant was employed as an Administration Officer – 
Payroll (Exhibit 5).  On 30 June 2000, Mr Gibson advised her that her position, together with a number of other positions, were 
to be transferred to the eastern states and she may be made redundant.  She was informed at the time that if she was made 
redundant the Respondent would provide her with two months’ notice or two months’ salary in lieu of notice, together with 
payment of two weeks’ pay for every year of service, as a redundancy payment.  It is common ground in 2000 that the 
Respondent called for voluntary redundancies but the Respondent retained the right to make some employees involuntarily 
redundant.  In any event, the Applicant was not made redundant at that time. 

The Applicant’s evidence about the events leading to her being made redundant 
5 On Friday, 7 May 2004, the Applicant met with Mr Jason Economidis, the Respondent’s General Manager for Occupational 

Health and Safety, who informed her that she was to be made redundant.  At the meeting the Applicant was handed a 
redundancy letter (Exhibit 2), together with the Redundancy Termination Payment Workings (Exhibit 3) (“the calculations 
spreadsheet”), which set out the calculations of the payment she was to receive and a document titled Redundancy Information 
Package (Exhibit 4).  The redundancy letter, dated 7 May 2004, stated that a decision had been made to make her role redundant 
from 2 July 2004.  She was advised in the letter that outplacement assistance would be provided to her if a suitable alternative 
position could not be found for her in “Perth or elsewhere”.  She was also advised in the letter that:  

“Should we not be able to arrange re-deployment within the Downer Group before the 2nd July, we will have no alternative 
but to retrench you from this position.  Your employment with Roche Mining would then come to an end on the 2nd July 
2004. 
In that event we would make the following payments to you: 
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(a) Redundancy on years of service; 
(b) Pro-rata annual leave. 
(c) Leave service.” 

6 At page 3 of the Redundancy Information Package document, dated 7 May 2004, it is stated that: 
“This booklet is designed as a general guide to assist and inform you of all areas of the retrenchment process.  It covers a 
wide range of employment conditions; therefore some sections may not be applicable to your personal circumstances. 
Please carefully read all sections relevant to your employment.  Each section has contact details of people who will answer 
any questions you may have about the specific area. 
… 
A redundancy payment is made to you in recognition of your loss of employment.  This is detailed as Lump Sums C and D 
and your Payment Summary as indicated on the attached termination work sheet. 
Calculation of Payment 
This payment is calculated at a rate of one-month total salary for your first year of service, plus 50% of one month’s total 
salary for each year of service thereafter or part thereof.” 

7 In the calculations spreadsheet her redundancy payment was calculated as a total of 4.5 months’ pay and was calculated by only 
having regard to her base salary and not her car allowance. 

8 At the meeting on 7 May 2004, Mr Economidis advised the Applicant that the calculations spreadsheet was incorrect, as the 
figures had been calculated until 11 June 2004 but he wanted her to work until 2 July 2004.  The Applicant looked at the 
calculations and informed him that the calculations were wrong.  Mr Economidis told her that the formula used to calculate her 
payments was explained in the Redundancy Information Package and she should read that document.   

9 The Applicant returned to her office and read the Redundancy Information Package.  Mr Shane Shepherd, the Western 
Australian Human Resource Manager, came into her office to see if she was alright.  She told him that there had been a 
miscalculation in the amount of proposed redundancy pay and showed him the Redundancy Information Package document.  
They went through the calculations.  Mr Shepherd told her to go home because she was very upset and they would talk about it 
on Monday. 

10 On Monday, 10 May 2004, the Applicant met with Mr Shepherd and gave him copies of the three documents given to her by 
Mr Economidis the previous Friday, together with a copy of calculations she had prepared.  The Applicant calculated that she 
should be paid 8.5 months’ redundancy pay, which if paid at the rate of her total monthly salary, including her car allowance, 
came to an amount of $35,433.70.  She explained her calculations to Mr Shepherd and pointed out that a clause at page 3 of the 
Redundancy Information Package sets out the formula for the calculation of redundancy pay she used in making her 
calculations, that is one month’s salary and half a month’s salary times fifteen, which equals 8.5 months’ pay.  Mr Shepherd 
informed the Applicant that he would look into the matter. 

11 The Applicant says that Mr Shepherd told her the next day “someone has made a mistake” and she should not have been given 
the “Redundancy Information Package” because it had not been used in years.  He handed the Applicant a copy of a document 
titled “Roche Mining Pty Ltd - Minimum redundancies payments for staff” (Exhibit 9), which sets out a different formula for 
calculations of redundancy pay compared to the formula on page 3 of the Redundancy Information Package.  That document 
provides as follows: 

“Roche Mining Pty Ltd – Minimum redundancies payment for staff 
Years of 
service 

No of months 
pay 

Equivalent 
Weeks 

$ Rate AIRC Minimum 
payment weeks 

 

First Payment 1  Total Month  
Plus     

1 – 2 years 1/2 6 Total Month 4 
2 – 3 years 0.75 7 Total Month 6 
3 – 4 years 1 8 Total Month 7 

 
Notice Period 

Staff redundancy notice is one 
month or over 45 an extra week. 

4 – 5 years 1.5 10 Total Month 8  
5 – 6 years 1.75 11 Total Month 10  
6 – 7 years 2 12 Total Month 11  
7 – 8 years 2.5 14 Total Month 13  
8 – 9 years 2.75 15 Total Month 14  

9 – 10 years 3 16 Total Month 12 
10 and over 3.5 18 Total Month 16 

 
Step down-receive pro-rata LSL 

If correct notice of one month is not given, then that period is to be paid in lieu of notice at total salary rate. 
For over 45 years age, an extra week’s notice or payment in lieu is to be paid – week is 37.50 hours at total salary rate.” 

(Exhibit 9) 
12 The Applicant discussed the matter with the WA General Manager, Mr John Gregory, on Thursday, 13 May 2004, and advised 

him that she was extremely distressed about the matter.  She spoke again with Mr Shepherd on Friday, 14 May 2004.  He 
advised her that the Respondent had agreed to re-calculate the rate of her redundancy pay to include the value of the car 
allowance but they would not agree to pay her more than 4.5 months’ redundancy pay. 

13 On Tuesday, 25 May 2004, the Applicant wrote to Mr Economidis by email and asked him to re-consider the matter and to 
honour the redundancy package presented to her by him at the meeting on Friday, 7 May 2004.  Mr Economidis replied on 
Wednesday, 26 May 2004, and advised her that the Respondent would not review its decision.  
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The Respondent’s Evidence 
14 The Respondent’s witnesses gave their evidence-in-chief by way of written statements.  Shane Shepherd, the Human Resources 

Manager of Western Australian Operations, testified that he has been employed by the Respondent for a period of three years.  
On Monday, 3 May 2004, he was informed by Mr Economidis that the Applicant was possibly being made redundant and asked 
for a letter to be drafted to the Applicant, ready for a meeting between Mr Economidis and the Applicant on Friday, 7 May 2004.  
Mr Shepherd was informed by Mr Economidis that the redundancy payment calculations spreadsheet would be prepared by 
Mr Hilton Hurst, the Human Resource Manager for the Respondent’s eastern states operations and would be emailed to 
Mr Shepherd prior to Friday, 7 May 2004. 

15 On Wednesday, 5 May 2004, Mr Shepherd was informed by Mr Economidis that a definite decision had been made to make the 
Applicant redundant.  On Thursday, 6 May 2004, Mr Shepherd spoke to Mr Hurst in Queensland by telephone.  Mr Hurst 
informed him that a calculations spreadsheet outlining the Applicant’s redundancy payment together with a copy of the 
Redundancy Information Package would be emailed to him (Mr Shepherd) either late on Thursday or Friday morning.  On 
Friday, 7 May 2004, Mr Shepherd received those documents from Mr Hurst.  

16 When Mr Economidis arrived at the office at 4:00 pm on Friday, 7 May 2004, Mr Shepherd presented him with the redundancy 
letter, the calculations spreadsheet and the Redundancy Information Package.  At that time, Mr Shepherd had not read the 
Redundancy Information Package document.   

17 Mr Shepherd spoke with the Applicant on Friday, 7 May 2004, after she had met with Mr Economidis.  The Applicant indicated 
to him (Mr Shepherd) that the calculations in the calculations spreadsheet were incorrect, in that her payment should be 
calculated having regard to her total salary package rather than her base salary.  He suggested that they discuss the matter on 
Monday, 10 May 2004. 

18 On 10 May 2004, Mr Shepherd discussed a number of issues with the Applicant regarding her redundancy.  Those issues 
included: 

(a) The date specified on the redundancy calculations spreadsheet. 
(b) The calculation itself, as it was based on the Applicant’s base salary and not on her total salary package. 
(c) That there was a discrepancy between the calculations spreadsheet and the Redundancy Information Package. 

19 Mr Shepherd advised the Applicant he would follow up those issues and get back to her as soon as possible.  Mr Shepherd then 
had discussions with Mr Economidis.  It was agreed that given the Applicant’s extensive service, her redundancy payment and 
annual leave accruals would be calculated by regard to her total salary package.  Mr Shepherd also had discussions with 
Mr Hilton Hurst.  Mr Hurst advised him that there was a mistake in the Redundancy Information Package document, as it was a 
generic document provided to employees purely as a guide to inform them of the services they may wish to utilise.  Mr Shepherd 
said that Mr Hurst informed him that the calculations spreadsheet was calculated using the formula set out in Exhibit 9. 

20 When questioned, Mr Shepherd conceded that the sections in the Redundancy Information Package headed “Introduction”, “Out 
Placement Services”, “Employee Assistance Programme”, “Financial Services”, “Annual Leave”, “Long Service Leave”, and 
“Novated Leave” all applied to the Applicant’s terms and conditions of employment.  Essentially, Mr Shepherd conceded that 
substantially the only part of the Redundancy Information Package that did not apply to the Applicant was the sentence which 
states, “this payment is calculated at a rate of one-month total salary for your first year of service, plus 50% of one-month total 
salary for each year of service thereafter or part thereof”.  He says that sentence is incorrect. 

21 Mr Shepherd said that when he met with the Applicant on Tuesday, 11 May 2004, he explained to her that the Redundancy 
Information Package was supplied to her for the purposes of a guide to inform her of the services available.  He went on to 
explain to her how the redundancy payment was determined by the formula in Exhibit 9.  He also explained that her payment 
was in line with other redundancy payments provided by the Respondent to other employees.  The Applicant disputed this and 
stated that she believed other employees had been paid in accordance with the formula of two weeks’ pay for every year of 
service.  He told her that he did not understand this to be the case, unless employees had a redundancy provision in their contract 
of employment, which was explicit in its terms of the payment that was to be made. 

22 Mr Hilton Hurst, the Respondent’s Human Resources Manager for the Eastern States, testified that on Tuesday, 4 May 2004, he 
had a discussion with Mr Economidis concerning the possibility of the Applicant’s position being made redundant.  On 7 May 
2004, he drafted a letter to the Applicant regarding her redundancy.  In the letter he stipulated that the Respondent would pay the 
Applicant a redundancy amount for her years of service, pro-rata annual leave and long service leave.  He calculated those 
payments on the calculations spreadsheet based on the formula in Exhibit 9 and sent those calculations to corporate payroll, to 
check the redundancy payment.  He then emailed the letter and the calculations spreadsheet, together with the Redundancy 
Information Package, to Mr Shepherd in Perth.  He says the Redundancy Information Package was provided to explain to the 
Applicant what assistance would be given to her by the Respondent and the tax implications of her payments. 

23 On Monday, 10 May 2004, Mr Hurst received a telephone call from Mr Shepherd advising him that the Applicant believed there 
was a discrepancy between the calculations spreadsheet and the calculations when applying the Redundancy Information 
Package formula.  Mr Hurst looked at the Redundancy Information Package and ascertained that the Applicant had been sent the 
same Redundancy Information Package document he had sent to employees of the Lewis Mine at Gympey, in Queensland, when 
it was closed.  Mr Hurst had prepared that document a couple of years before the Applicant was made redundant.  He advised 
Mr Shepherd the Redundancy Information Package was a generic document and that “an accident had occurred”.  He also 
advised Mr Shepherd that the redundancy amount to be paid to the Applicant was calculated in accordance with Exhibit 9 and 
was correct.   

Submissions 
24 The Applicant agrees that there was no attempt by the Respondent to deliberately mislead her as to the terms of her redundancy 

calculation but she does not accept that Exhibit 9 formed part of the terms of making her redundant, so as to be incorporated into 
the terms of her contract of employment.  She says that the evidence establishes that in the year 2000, she was informed that if 
she was to be made redundant she would be paid two weeks’ pay for each year of service and that it was not now open for the 
Respondent to change the terms of her contract of employment by specifying a different method of calculating the redundancy 
pay. 

25 The Respondent says the question to be determined by the Commission is whether there is an express or implied condition of 
the Applicant’s contract of employment that she be paid a severance and termination payment in accordance with the formula 
specified in the Redundancy Information Package, which specifies that the payment is to be calculated at the rate of one month’s  
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total salary for the first year of service, plus 50% of one month’s total salary for each year of service thereafter or part thereof.  
It is also a question for the Commission to determine whether that formula was incorporated into the Applicant’s contract of 
employment.   

26 The Respondent says that it is open for the Commission to find that when there was a discussion with the Applicant in 2000, the 
offer of a redundancy payment was made on a different basis, as the offer was made to employees to volunteer to be made 
redundant.  Mr Nash, on behalf of the Respondent, says that the Redundancy Information Package is simply a guide and cannot 
be characterised as a workplace policy, procedure or company rule, regulation, practice, procedure or standard contemplated by 
clause 10 of the Respondent’s Standard Terms and Conditions of Employment.  Even if it could be so characterised, the 
Respondent says that the policy applied at the time the Applicant’s employment was terminated, was Exhibit 9.  Further, the fact 
that the Redundancy Information Package contained a reference to a different formula was a genuine error by the Respondent 
and was not intended to cause the Applicant stress or harm. 

27 It was conceded by the Respondent that if this Commission reaches the conclusion that the Applicant’s redundancy pay should 
have been calculated in accordance with the formula specified at page 3 of the Redundancy Information Package that the 
Commission should make an order that the Applicant be paid $16,675 as a redundancy payment.  

Legal principles 
28 The principles that apply to the Commission's function under s 29(1)(b)(ii) of the Act, were set out in the reasons for decision of 

the President in Ahern v The Australian Federation of Totally and Permanently Incapacitated Ex-Service Men and Women (WA 
Branch Inc) 79 WAIG 1867 at 1869: 

"1. In an application under s.29(1)(b)(ii) of the Act, the Commission must determine whether the claim is one for 
a benefit to which the appellant is titled under her contract of service. 

2. The Commission must make a finding as to what the benefits for which the contract prescribes an entitlement 
(see Perth Finishing College Pty Ltd v Watts 69 WAIG 2307 at 2313 (FB)). 

3. The jurisdiction of the Commission, pursuant to s.29(1)(b)(ii) of the Act is judicial.  It is limited to the 
ascertainment of existing rights by a determination of whether or not an employee has been denied a benefit 
to which the employee is titled to under her/his contract of service (see Simons v Business Computers 
International Pty Ltd 65 WAIG 2039 (FB)). 

4. S.29(1)(b)(ii) of the Act provides for a remedy under the Act.  Once a claim is made and is within 
jurisdiction, the Commission is required to exercise that jurisdiction in accordance with s.26 of the Act (see 
Perth Finishing College Pty Ltd v Watts (FB)(op cit) at 2315-2316). 

5. Once it was the (applicant's) appellant's case and there was evidence as to the existence of a contract of 
employment, it was the duty of the Commission to make a finding as to what the contract was. 

6. It is then necessary to make a finding of what benefits the appellant was titled to under the contract, and, if 
there was such an entitlement, whether they have been paid." 

(See also AWI Administrative Services v Birnie (2001) 81 WAIG at 2849 [112]-[113]).  
29 It is clear for the purposes of the Act that a term cannot be implied by the common law into a contract of employment that an 

employee is entitled to be paid redundancy pay if they are made redundant.  (Dellys v Elderslie Finance Corporation Ltd (2002) 
82 WAIG 1193).  For the Applicant to succeed in this matter it must be found that the formula set out at page 3 of the 
Redundancy Information Package was a term of the Applicant’s contract of employment.  

Conclusion 
30 The evidence establishes that the only document, which contains some of the Applicant’s express terms and conditions of 

employment at the time she was made redundant, is the letter appointing the Applicant to the position of Workers’ 
Compensation Co-ordinator (Exhibit 7).  Other than referring to the Applicant’s remuneration package, the document provides 
“all other terms and conditions are in accordance with the Roche Mining Pty Ltd Personnel Procedures Manual”.  Neither party 
in these proceedings was able to produce a copy of that manual.  I am of the view that the terms of the letter of appointment 
(Exhibit 7) replaced the previous terms and conditions of employment, which applied when the Applicant was appointed to the 
position of Human Resources Co-ordinator WA on 10 July 2000.  Even if I am wrong in that regard, it is not known whether the 
Standard Terms and Conditions of Salaried Employment incorporated by reference into the terms of that contractual agreement 
were the Standard Terms and Conditions of Employment produced by the Respondent (Exhibit A). 

31 It is common ground that the Applicant was entitled to be paid a redundancy payment when she was made redundant.  The 
Respondent says that the terms of that redundancy payment were governed by Exhibit 9.  The Applicant says the calculation of 
the payment was determined by the Redundancy Information Package. 

32 Having heard the evidence in this matter it is clear that the terms of the redundancy payment to be paid to the Applicant were 
presented to her on 7 May 2004, in the form of three documents.  When ascertaining the terms of the contract of employment, 
where the language of the contract is ambiguous or susceptible to more than one meaning, evidence of surrounding 
circumstances is admissible to assist in its interpretation (see Codelfa Construction Pty Ltd v State Rail Authority (NSW) (1992) 
149 CLR 337 at 352 per Mason J).  The evidence establishes that the information contained in the Information Redundancy 
Package was inconsistent with the calculations spreadsheet and both documents were presented to the Applicant at the same 
time.  In my view the evidence establishes that there was an error in the information provided to the Applicant.  The Applicant 
says the error was in the calculations spreadsheet.  The Respondent says the error was in the calculation payment information in 
the Redundancy Information Package.   

33 In all the circumstances I am not satisfied that the Applicant has proved, on the balance of probabilities that the error was in the 
calculations spreadsheet rather than in page 3 of the Redundancy Information Package.  In particular, I am not satisfied that there 
was a policy or standard in place, which could be said to be part of the terms of the Applicant’s contract of employment, which 
entitled her to payment in accordance with the formula on page 3 of the Redundancy Information Package at the time her 
employment was terminated.  Her evidence in regard to discussions she had in the year 2000, did not, in my view, constitute a 
firm offer to the Applicant.  In the event, it appears that the circumstances of the offer made at that particular point in time may 
have been different to when the Applicant’s position was made redundant in May of 2004. 

34 In the circumstances I will make an order dismissing the application. 
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Result Application dismissed 
Representation 
Applicant In person 
Respondent Mr M Nash 
 
 

Order 
HAVING heard the Applicant and Mr M Nash, on behalf of the Respondent, the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby: 

ORDERS that this application be, and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 This is an application pursuant to section 29(1)(b)(i) of the Western Australian Industrial Relations Act 1979 (“the Act”).  Mr 

Jones was employed by the respondent as an EMP Technician Level 3.  His salary was $95,400 per annum and his conditions of 
employment were subject to a state industrial instrument.  Mr Jones alleges that he was unfairly dismissed on the grounds that: 
• he was not aware that he had to report for day shift on 18 June 2004 
• the investigation as to whether he was told to report for day shift was inadequate 
• the disciplinary process was flawed, and  
• the respondent failed to take into account the circumstances of the applicant, including the financial loss he would suffer in 

terms of motor vehicle and house. 
The applicant seeks reinstatement without loss of entitlements. 
BACKGROUND 

2 The dismissal was effected by letter of 22 June 2004 from Mr Anthony Kirke, Vice-President, Boodarie Iron.  The letter [Exhibit 
A7] states: 

“I refer to discussions conducted between yourself and representatives of the Company in relation to your non-
compliance with the Drug and Alcohol Policy. 
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On Friday 18 June 2004, you breached the Drug and Alcohol Policy following a random test, which detected at 0810 an 
initial alcohol test level of 0.044% BAC.  A confirmatory alcohol test was conducted at 0844, which returned an alcohol 
test level of 0.055% BAC. 
The confirmatory test level of 0.055% BAC is a positive test result under the Drug and Alcohol Policy, which stipulates a 
maximum permissible level of 0.02% BAC.  Consequently, this alcohol test result is a third breach of the Drug and 
Alcohol Policy within a 12-month period. 
Company records indicate that you have previously breached the Drug and Alcohol Policy in September 2003, resulting 
in a Written Warning.  You again breached the policy in January 2004, which resulted in a Final Written Warning. 
The Company regards your continued non-compliance with the Drug and Alcohol Policy as serious and wilful 
misconduct.  The Company has conducted an investigation into this matter and is satisfied that no significant mitigating 
factors exist. 
Accordingly, the Company has decided to terminate your employment with notice.  However, pursuant to your contract 
of employment, the Company will exercise its right to payment in lieu of notice and consequently, your last day of 
service will be effective from today. 
The Company will arrange for the payment of your statutory and contractual entitlements as soon as possible, including 
relocation and holiday assistance benefits.” 

3 It is common ground that Mr Jones’ employment is subject to the respondent’s drug and alcohol policy.  The applicant’s 
contracts of employment [Exhibits A1, A2 and A3] contain the following provisions (quoted in part) which relate to ‘safety’ and 
‘fitness for work policy’.  They state: 

“As part of the emphasis on personal safety, we will require you to undertake medical tests from time to time. This will 
include random and “for cause” drug and alcohol testing, to ensure your safety and that of your colleagues is not put at 
risk, and that plant and equipment is operated in the most efficient and safe manner. The use of illegal drugs or the 
consumption of alcohol on site is prohibited and breach of this may render you liable to disciplinary action, including 
possible dismissal.”, and 
“BHP Limited policy is to provide a work place free from hazards associated with drugs and alcohol.  To ensure that 
employees do not come to work under the influence of drugs or alcohol which will inhibit them from performing their 
duties in a safe manner and endangering themselves and others, random and ‘for cause’ drug & alcohol testing programs 
are carried out.  All employees are required to participate in these testing programs and by accepting this offer you agree 
to submit to testing when it is required of you pursuant to the policy.” 

A copy of the actual policy was not put before the Commission. 
4 It is common ground that Mr Jones failed a drug test in September 2003 and February 2004.  He was subjected to a stricter 

regime of testing, issued with warning letters and underwent counselling.  The warning letter of 12 February 2004 [Exhibit A5] 
(the date on letter is incorrect), in part, states: 

“This letter constitutes a final written warning.  Any further breaches of company policy and procedures may result in the 
termination of your employment.” 

These two tests detected the presence of amphetamines and methyl amphetamines [Exhibit R3 and R4]. 
5 Then on 18 June 2004 Mr Jones was subjected to a random drug test prior to work and returned a positive result for an excessive 

blood alcohol level.  The first reading was .044% and the second reading was .055%.  The evidence is that the policy was 
changed in May 2004 and that the allowable alcohol limit was reduced to .02%.  Mr Jones’ evidence is that he was informed of 
the change.  It is common ground that the policy is that should an employee fail alcohol/drug tests three times within 12 months 
then he/she may be dismissed.  The decision is a discretionary one.  This can be seen in [Exhibit A14], under Table 3, category 
3, page 4 of the document.  It is common ground, or unchallenged, that Mr Jones could have chosen to self test, and if necessary 
exempt himself from work, but did not.  His evidence is that on the morning of 18 June 2004 the line for self-testing was too 
long. 

6 Mr Jones was suspended from work on pay whilst an investigation and disciplinary process was undertaken.  Then at a meeting 
on 22 June 2004 Mr Jones was dismissed on notice for breach of the policy.   
THE EVIDENCE 

7 Evidence was given by the applicant, and for the respondent by Mr Marcus Etto, Human Resources Department; Mr Colin 
Connolly, acting shift supervisor; Mr Mark Cole, Gas Plant Day Co-ordinator; Mr Brian Scott, Shift Supervisor; Mr David 
Buscall, Human Resources Manager; and Mr Colin Robertson, Operations Manager.  I do not recite the evidence of each witness 
as it would seem that there is little difference between the parties in an evidentiary sense.  The main point of contention is 
whether Mr Jones knew he was to work day shift on 18 June 2004.  Apart from this, the contentions are really what I should 
make of how Mr Jones was treated. 

8 The applicant’s case is directed towards challenging the severity of the penalty, procedural fairness and mitigating 
circumstances.  This can be seen in the applicant’s summary of closing submissions.  The submission states: 

“The applicant submits that the termination of his employment was harsh, oppressive and unfair because: 
1. Although it is conceded that the Applicant did breach the employer’s Drug and Alcohol Policy on three 

occasions, in all the circumstances his third breach was not of such a serious nature as to warrant dismissal 
because: 
(a) the breach was entirely different from the breaches which were the subject of previous written warnings, 

in terms of both its nature and its seriousness; 
(b) the applicant had responded appropriately to previous written warnings by: 

(i) modifying his behaviour and completely ceasing to use illicit drugs; 
(ii) attending counselling in relation to his history of drug use; 
(iii) complying with strict requirements for frequent testing for drugs and alcohol; and 
(iv) successfully maintaining a completely drug-free record for a period of 4 months. 
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2. Alternatively, even if the breach would, in other circumstances, have been serious enough to warrant termination 
of the applicant’s employment (which is denied), in the particular circumstances of this case termination was not 
warranted because the breach: 
(a) was not wilful; 
(b) would not have occurred but for miscommunication and/or confusion concerning a late change to the 

applicant’s shift roster; and 
(c) resulted, at least in part, from the conduct of his employer. 

3 Further, whether the breach was of a serious enough nature to warrant termination of the applicant’s employment 
or not, the applicant submits that the manner in which his employment was actually terminated in this case was 
harsh, oppressive and unfair because: 
(a) the applicant and the respondent were bound by the provisions of the “POL-ERT-GENERAL_002 

PERFORMANCE COUNSELLING AND DISCIPLINE POLICY AND PROCEDURE” (“the Performance 
Policy and Procedures” Exhibit A14) which was incorporated by reference into the contract of employment; 

(b) the respondent did not follow the Performance Policy and .Procedures; 
(c) the respondent breached the Performance Policy and Procedures by: 

(i) failing to properly ascertain all material facts from the people involved and other witnesses; 
(Policy 2.1) 

(ii) failing to properly and fully put the allegations against the applicant to him, so that he did not 
know the nature of the allegations against him; (Policy 2.1) 

(iii) failing to properly and in a timely manner advise the applicant that he was entitled to the 
assistance of a third party in understanding the disciplinary process, in advancing his defence to 
the allegations and in communicating his version of events; (Policy 2.1) and 

(iv) failing to properly consider the response which the applicant did make to the allegations, treating 
dismissal as the only option (Policy Table A page 4). 

4. Further, the applicant submits that the termination of his employment was harsh, oppressive and unfair because of 
the full extent of the impact it will have upon him. Specifically, by forcing him to resell his house to his former 
employer at the original purchase price and the effect on him in relation to the car lease.” 

9 In terms of credibility, I do have some difficulty with the evidence of Mr Jones.  I will cover this in more detail in addressing the 
issue of whether he knew he was to work day shift on 18 June 2004.  However, it is the case that his version of events of what 
actually occurred became apparent only under cross-examination.  This is particularly so as to the activity Mr Jones undertook 
on the evening of 17 June 2004, and how much he had to drink.  His evidence in chief and his evidence under cross-
examination, on this point, are different.  That evidence is also different to the version of events he told the disciplinary 
committee [see Exhibit R7, Mr Buscall’s notes of discussion].  He said he had consumed a few drinks at home that night.  Mr 
Jones’ version of his activities on the night of 17 June 2004 appear to keep advancing under further scrutiny.  I do not have 
difficulty with the credibility of the other witnesses. 

10 There is no doubt from all the evidence that Mr Jones was fully aware that if he breached the policy three times in a twelve 
month period then his continued employment could be put in jeopardy.  Any such doubt, if it were to exist, was removed by the 
second written warning which Mr Jones received.   

11 Much of the evidence went to the issue of whether Mr Jones knew that he was to report for the day shift on 18 June 2004.  Mr 
Buscall says that he formed the opinion, after investigation, that Mr Jones was told at the end of shift on 17 June 2004 that he 
was required for day shift the next day, and not night shift as originally rostered.  His evidence is that this was an important 
aspect of his decision to terminate the services of Mr Jones. 

12 I will deal firstly with this issue of whether Mr Jones was advised to work day shift on 18 June 2004.  I consider that it is more 
probable than not that he was advised and knew that he was to work this shift.  The evidence for the respondent is inconsistent 
on this point.  Mr Cole says that he discussed the matter with Mr Connolly at about 2pm on 17 June 2004 and it was agreed that 
Mr Jones would be instructed to work the day shift.  Mr Cole was to sort out with Mr Scott any difficulties that may arise.  Mr 
Connolly says that he had a discussion with Mr Cole in the permit room at about 5pm prior to the shift handover.  It was agreed 
that Mr Jones was to work day shift.  Mr Connolly says that Mr Jones was then advised.  Mr Jones says that at shift changeover 
in the permit room Mr Cole overheard him saying to another employee that he was to do night shift on 18 June 2004.  Mr Cole 
advised him that he wanted him to do day shift.  Mr Connolly was there but was not involved in the conversation and did not say 
anything.  Mr Connolly had confirmed earlier in the day that Mr Jones was to work night shift.  Mr Connolly was his direct 
supervisor.  Mr Jones says that he later saw Mr Connolly in the car park and asked if he wanted to join him for a drink at the 
hotel; Mr Connolly did not give a definite response and Mr Connolly said that he would see him the next night.  From that he 
understood he would be working nights. 

13 Mr Scott’s evidence is that he did not know about the matter until he returned to work on 18 June 2004.  He was told that Mr 
Jones had been swapped to day shift and sought to contact him when no one knew of his whereabouts.  Mr Scott had asked Mr 
Connolly on 16 June 2004 to advise Mr Jones that he was required on night shift on 18 June 2004.  There seemingly would have 
been no need to do this if Mr Jones had been working his normal roster [Exhibit A6].  However, the weight of evidence is that 
during shut down only two employees were required on night shift for emergency and the rest of those on roster did day shift.  
Employees were rotated through night shift as required.  Mr Cole says that he wanted Mr Jones to work day shift on 18 June 
2004 to complete the shutdown task he had been undertaking on 17 June 2004.  He says that Mr McKenzie had become 
available to do night shift, and Mr Scott would not have been aware of this.  Mr Connolly says he agreed to Mr Jones doing day 
shift on 18 June 2004 when he was made aware of Mr McKenzie’s availability.  I find all of this to be a logical and credible 
description of the roster during breakdown and the sequence of events leading to Mr Jones being advised that he would work 
day shift.  In that sense I am less troubled by the inconsistency in the evidence for the respondent about the timing of the 
discussions and who may have been present.  I am not persuaded that the exchange between Mr Connolly and Mr Jones, in the 
car park on 17 June 2004 was anything other than exchanging pleasantries about potentially having a drink the following 
evening. 
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14 I would add that it seems odd to me that if Mr Jones really thought that he had been rostered for night shift on 18 June 2004 then 
why did he respond so promptly to the missed call from Mr Scott on the morning of 18 June 2004.  He knew that Mr Scott had 
concerns about his poor timekeeping.  It had been an issue which they had discussed.  Why then did Mr Jones not say that he 
was not due to work that day?  Put simply I consider that Mr Jones’ supposed confusion as to whether he was required to work 
day shift on 18 June 2004 was a device to deflect from his own actions. 

15 I have though a more fundamental concern with Mr Jones’ behaviour which does not rely upon whether he expected to be 
working night shift on 18 June 2004.  That logic has a passing appeal in mitigation; if Mr Jones was expecting not to work then 
he could not have known to limit his alcohol intake on 17 June 2004.  The actions of the employer were then at fault and not Mr 
Jones; hence he should not be dismissed.  The flaw in this argument is that it is and must be the responsibility of each employee 
to present themselves for work in a fit state.  If they are not in a fit state then they should not present for work.  If they are in 
doubt then they are able under the policy to self-test.  Mr Jones says that he knew he could do this but did not as the queue was 
too long.  So Mr Jones chose to run the gauntlet of the official test even though he had been drinking the night before and was 
clearly on a final warning.  The more responsible and appropriate course of action would have been to self-test and then not 
present for work.  If the respondent had then decided to dismiss Mr Jones on the grounds of a self test I would have difficulty 
with that as the policy is presumably designed to encourage safe and responsible behaviour on the part of employees. 

16 Mr Jones’ evidence as to his behaviour on the night of 17 June 2004 varied under cross-examination.  He originally said that he 
had had a few beers at the hotel whilst playing pool and listening to the band.  He went home about 10.15 or 10.30 pm and went 
straight to bed.  When cross-examined he admits that he was drinking at the home of Mr Ferris and then at the hotel.  He admits 
that he was drinking scotch and beer at the hotel and cannot remember how much but it could have been 4 or more drinks.  The 
likelihood then is that he consumed more alcohol than he was prepared to admit in evidence in chief, and clearly enough to 
support the readings above the allowable limit.  It is Mr Jones’ own conduct then that knowingly or carelessly put his 
employment in jeopardy.  The only mitigating factor which Mr Jones offered was a supposed confusion as to whether he was 
required to work.  This was not an honest approach by Mr Jones to his employer. 

17 I note also that Mr Jones’s evidence is: 
“And you said to Mr Ferris words to the effect that "The stupid thing is, I'm drinking now and I'll probably fail a drug and 
alcohol test tomorrow"?---I can't recall saying that, no.  
Do you recall saying something like that to him?---I recall talking about the - - the lowered limit and if I was to turn up 
for work in the morning that I probably would have failed, yes” (Transcript p.71 -72) 

18 I do not give any weight to a suggestion that Mr Jones may have been confused or unclear about the consequences of the policy 
because the alcohol limit was only recently changed by the employer, or because the earlier breaches had not been for alcohol.  I 
am also not persuaded that somehow Mr Jones should be given back his job because Mr Buscall did not recognise the 
inconsistency in the report between Mr Cole and Mr Connolly as to how and when Mr Jones was told to work day shift on 18 
June 2004.  Mr Jones’ actions speak for themselves. 

19 Mr Stubbs for the applicant has also sought through cross-examination to elicit evidence that other employees have been treated 
more leniently.  This questioning was objected to by counsel for the respondent.  The respondent’s objection is that this matter 
was not a matter in contention having finalised the agreed statement of facts and the matters in dispute.  I allowed the questions 
as it was not clear to me from these documents that such a matter was somehow excluded or not in contention.  That being the 
case it would have been unfair, in my view, to have limited the case for the applicant.  However, the evidence that came forward 
was limited to there may have been someone, and probably was, who was not dismissed after three breaches but I do not know 
who the person was or the circumstances of the matter.  I note that the wording of the policy does not make dismissal automatic 
after three breaches.  I note also that the disciplinary process involved an assessment of whether there were any mitigating issues 
that may have meant a lesser penalty should be applied.  The disciplinary panel reasonably concluded that there was not 
[Exhibits R7 and R8].  Mr Buscall says that Mr Jones admitted that he stuffed up.  I accept this evidence. 

20 I turn then to the actual interview and disciplinary process.  Mr Stubbs on behalf of the applicant has made thorough submissions 
as to how the process was flawed.  I accept that Mr Jones was not given the statements which Mr Buscall had obtained.  He was 
simply alerted generally to their content.  It would have been better for him to have read and been able to digest their contents, 
however, the process adopted was sufficient to allow Mr Jones to know the accusation against him.  Mr Jones should have 
known this, and in my view would have known this, from the time he failed the third test.  Mr Jones decided not to have a 
witness for the interview process.  He had on earlier occasions accepted Mr Etto as a witness.  Having viewed Mr Jones give 
evidence I accept the rationale put forward that he was accommodating of the fact that senior staff were present and so allowed 
them to get on with the process without delay.  However, Mr Jones did not strike me as timid or unable to voice his concerns.  
He had been involved in the process twice before and knew he could have a witness.  He declined to have one.  Mr Stubbs 
argues that the employer breached their own policy so then they should not be able to exact the ultimate penalty upon Mr Jones 
for his breach of policy.  This argument, whilst well constructed, has only superficial attraction.  I am still left with the fact that 
Mr Jones was asked and refused a witness and that Mr Jones did not, by his actions, present himself as fit for work.  Lastly, it is 
the case in my view that Mr Jones did not offer any reason in mitigation other that a wrong excuse that he was not due to work 
day shift on 18 June 2004.  In my view, Mr Buscall concluded correctly that this was not the case.  I should add that the 
evidence is clear in my mind that Mr Jones had provided similarly improbable explanations as to why he had failed earlier tests.  
It is then hard to see how the employer should have been persuaded that there was good reason why Mr Jones should not be 
dismissed and another lesser penalty applied.  The fact that Mr Jones stood to lose his house and car is more a matter for him to 
consider, prior to taking the action he did, rather than a matter for the employer to consider in mitigation. 

21 For all the reasons expressed and having regard to the reasons expressed by the Industrial Appeal Court in Undercliffe Nursing 
Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 
385 and Shire of Esperance –v- Peter Maxwell Mouritz 71 WAIG 891, I would dismiss the application. 
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Order 
HAVING heard Mr G Stubbs of counsel on behalf of the applicant and Mr A Lucev of Counsel and with him Ms J Sutherland of 
Counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 
1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 This is an application by Guy Manus McGowan (“the applicant”) pursuant to s29(1)(b)(i)and (ii) of the Industrial Relations Act 

1979 (“the Act”).  The applicant alleges that he was unfairly dismissed from his position as a manufacturer and installer of steel 
gates, gate frames and balustrades with Erwin Donners trading as BayView Garage Doors (“the respondent”) on 28 October 
2003 and that he is due benefits under his contract of employment with the respondent.  The respondent argues that as the 
applicant worked for the respondent as a subcontractor he is not an employee and therefore the Commission does not have 
jurisdiction to deal with his unfair dismissal claim.  If the applicant is found to be an employee the respondent argues that the 
applicant resigned of his own accord on 28 October 2003 and was not terminated.  The respondent admits the applicant is owed 
payment for the last few days that he worked with the respondent but rejects the other contractual claims made by the applicant. 

2 At the commencement of the proceedings an issue arose as to the correct name of the respondent.  After hearing from the parties 
and after receiving further submissions from the respondent after the hearing, and taking into account the Commission’s powers  
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under s27(1)(m) of the Act, I formed the view that it was appropriate in the circumstances to amend the respondent’s name.  I 
therefore propose to issue an order that Bayview Garage Doors and Erwin Donners be deleted as the named respondents in this 
application and be substituted by Erwin Donners trading as BayView Garage Doors. 

Background 
3 The respondent has been trading since 1994.  The respondent sells, fabricates and installs garage doors, gates, fencing and 

undertakes light industrial steel fabrication.  Mr Erwin Donners owns and operates the respondent’s business.  Currently the 
respondent still trades although it is in the process of moving out of its Carrington Street premises as a result of incurring 
significant debts.  The applicant commenced employment with the respondent on or about 22 November 2002 on a part time 
basis and in January 2003 the applicant’s hours became full time.  When the applicant ceased employment with the respondent he 
was working forty hours per week and his rate of pay was $17.50 per hour. 

4 The applicant is claiming three and a half days wages not paid when the applicant ceased employment with the respondent on 28 
October 2003 ($490.00), 17 days annual leave entitlements based on $140.00 per day ($2380.00), six public holidays at $140.00 
per day ($840.00) and one week’s pay when the applicant was stood down for a week in July 2003 ($700.00). 

5 After the applicant finished giving his evidence, Mr Donners sought leave to re-open his cross-examination of the applicant to 
ask him questions about the events of 28 October 2003 as Mr Donners had neglected to question the applicant about the events of 
28 October 2003.  I granted leave for Mr Donners to continue his cross-examination of the events of 28 October 2003 and 
indicated at the time that subsequent to the hearing I would consider whether or not this evidence would be accepted.  On 
reflection, I have decided to allow Mr Donners’ questions and incorporate the applicant’s answers into the evidence on the basis 
that Mr Donners was inexperienced in these matters and not fully aware of the Commission’s processes, the Commission is not 
bound by the rules of evidence, the events of this date were critical to this application and the applicant’s representative was 
given a further opportunity to re-examine the applicant after being questioned by Mr Donners. 
Applicant’s Evidence 

6 Prior to commencing employment with the respondent the applicant operated a business called Guy McGowan Merchandising.  
The applicant stated that when this business was winding down he contacted Mr Donners about the possibility of working for the 
respondent.  After initially working part time with the respondent until Christmas 2002, Mr Donners then asked the applicant to 
work full time from 6 January 2003.  The applicant understood that from this date he was a full time employee working forty 
hours per week, Monday to Friday. 

7 The applicant gave evidence that he performed the same or similar duties throughout his employment with the respondent.  The 
applicant stated that most of his work involved metal fabrication undertaken in the respondent’s workshop and some work was 
occasionally completed on site.  The applicant stated that the tools he used were provided by the respondent and he only provided 
his own tools when the respondent’s tools were broken.  Mr Donners allocated work to the applicant, he supervised the applicant, 
he told the applicant what to do and Mr Donners inspected the applicant’s work when it was completed.  It was Mr Donners who 
decided which duties the applicant was to undertake on a day to day basis and the applicant was not responsible for fixing any 
errors he made at his own expense. 

8 The applicant stated that he was paid weekly and his hourly rate of pay was $16.25 per hour from 6 January 2003 and $17.50 per 
hour in mid September 2003.  The applicant stated that every three months Mr Donners gave him a list of the weekly amounts for 
which invoices were required and he then generated invoices for these amounts (Exhibit A2).  The applicant gave evidence that 
he was not required to submit these invoices on a regular basis and that he did not generate any invoices after June 2003.  The 
applicant’s bank records confirm the payments he received from the respondent between 2 June 2003 and 1 October 2003 
(Exhibit A1).  The applicant stated that GST was not included on the invoices he generated as he earned less than $50,000 per 
year.  The applicant did not have workers’ compensation or other insurances and he confirmed that tax was not deducted by the 
respondent from his payments.  The applicant stated that he did not earn any other income during the period he worked with the 
respondent. 

9 The applicant stated that he had to have Mr Donners’ approval to take a day off work and that he occasionally took time off 
work. 

10 The applicant gave evidence about the cessation of his employment with the respondent.  The applicant stated that there was a 
history to the events surrounding his termination.  The applicant claimed that approximately three months prior to his last day of 
work Mr Donners chastised him about an incident involving one of the respondent’s vehicles which occurred after he picked up 
some steel for the respondent and it moved during the journey back to the factory damaging the tailgate of the respondent’s 
vehicle. 

11 The applicant stated that on the day before his termination Mr Donners raised this incident again with him in an aggressive and 
intimidatory manner. 

12 The applicant gave evidence that when he arrived at work on 28 October 2003 he was asked by Mr Donners how he got on with a 
fellow employee called Beau Rumble the previous day.  The applicant stated that he said that ‘it went fine, if only Beau would 
stop eating for 5 minutes’.  The Applicant stated that when Mr Donners vigorously defended Mr Rumble he became unsettled. 
He stated that Mr Donners said that “people in glass houses shouldn’t throw stones”.  Mr Donners then requested the use of the 
applicant’s vehicle to go to a job but as it was uninsured for use by other people the applicant declined.  The applicant stated that 
Mr Donners then told him that he had a replacement for him and when the applicant asked what Mr Donners meant by this 
statement Mr Donners did not respond.  The applicant stated that Mr Donners was aggressive, overbearing and intimidatory 
towards him and that he stated that he thought this was ‘the beginning of the end’ and that the respondent was trying to push him 
‘out the door’. 

13 The applicant stated that another altercation occurred between the applicant and Mr Donners later that day.  The applicant stated 
that after picking up some steel for the respondent the respondent’s vehicle was pulled over by a police officer on his return 
journey and as the vehicle was in poor condition the police officer gave it a yellow sticker.  When the applicant told the police 
officer that he would lose his job because of the yellow sticker he gave the applicant his telephone number so that he could 
explain the situation if Mr Donners required.  The applicant telephoned Mr Donners who was on site when he returned to work 
and informed him what had happened.  Mr Donners then asked the applicant to unload the steel and come down to Mr Donners’ 
site which was approximately a kilometre away from the respondent’s factory.  The applicant stated that Mr Donners was 
unhappy when he gave Mr Donners the paperwork confirming that the vehicle had a yellow sticker.  The applicant gave the 
following evidence: 

“… and I drove back to the workshop where I immediately phoned Mr Donners and told him what had happened.  He then 
very calmly said, "Get rid of the - - take the steel off - unload the steel - and come down to the job site," which I did. 
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Now how far away was the job?---Oh, less than a kilometre. 
All right.  Can you tell the Commissioner what time of day we're talking about by now?---It was about 2 pm, I believe - 
1.30, 2 pm. 
Right.  You'd unloaded the steel, I think you've told the Commissioner?---Yes, I've unloaded the steel. 
You proceeded to the site?---I proceeded to the job site. 
All right.  Can you tell the Commissioner what occurred from there?---I got the paperwork out for the unroadworthy 
certificate that was placed on the vehicle, and handed it to Mr Donners, and he wasn't very happy about it, and he - - well, 
he started sort of suggesting that I had basically driven to the police station, knocked on the door and asked them to inspect 
the vehicle, which is of course untrue. 
Can you tell the Commissioner how he articulated that?---In a very aggressive manner.  He was shouting and - - and, yeah, 
he was unhappy - very unhappy. 
MR TRAINER:  Now you'd given him by now the paperwork?---I had given him the paperwork, and I'd also told him that I 
had the constable's name and number - - 
Yes?--- - - and if he would care to call him, the constable would be more than pleased to explain what happened. 
And what happened about that offer?---I think he screwed up the piece of paper and threw it away. 
All right.  From there what occurred?---He - - he was aggressive and, again, he was accusing me of having something to do 
with the vehicle being unroadworthy, to which I said, "I don't have to listen to this," you know;  "This isn't fair." 
And what were you attempting to convey to him?---I - - that it wasn't my fault.  How could it possibly have been my fault? 
Yes.  And at that stage had you formed a view about his manner?---Yeah, I thought that - - I was actually thinking that he 
was going to swing a punch at one stage. 
Right.  Now did that have any effect on the words that you spoke to him?---No, I retreated from the situation, I think.  I - - 
yeah. 
All right, and what occurred from there?---I said, "I don't have to put up with this," and he said, "Well, off you go then," 
and I said, "Well, how about giving me my money?" and he said, "You'll get it when everybody else gets theirs." 
All right.  What did you take by the words - - to mean by the words, "Off you go then"?---I took it to be a termination of 
employment.  With the culmination of the events of the day, being told that my replacement had already been found, and 
various other things, I took it to be a termination.” 

(Transcript page 20 and 21) 
14 The applicant then walked back to the respondent’s factory and soon after left the respondent’s premises. 
15 The applicant stated that after four weeks of unemployment he obtained rigging work and is currently being paid $20.00 per 

hour.  The applicant stated that he is not seeking reinstatement as his relationship with Mr Donners has deteriorated. 
16 The applicant gave evidence that when he ceased employment with the respondent he was working eight hours each day.  He 

stated that he was not paid wages for the last three and half days he worked for the respondent.  The applicant stated that during 
his employment with the respondent he was not paid any annual leave entitlements or for any public holidays nor was he paid 
any notice when he was terminated.  The applicant gave evidence that in July 2003 he was stood down without pay by the 
respondent for one week as Mr Donners closed the factory and went to the eastern states.  The applicant stated that he was not 
required to work during this period even though just prior to taking this week off Mr Donners asked the applicant to work at the 
factory the following week taking bookings and answering the telephone. 

17 Under cross-examination the applicant agreed that he had a friendship with Mr Donners for fifteen years and the applicant 
conceded that when he commenced part time employment with the respondent he agreed to be paid under a subcontract 
arrangement.  The applicant was asked if any discussions later took place about altering this relationship.  In response, the 
applicant stated that on more than one occasion he asked Mr Donners for superannuation payments and his annual and sick leave 
entitlements.  The applicant agreed that Mr Donners told him that he had to make his own superannuation and taxation payments 
but the applicant stated that he did not believe this was correct.  It was put to the applicant that whilst working with the 
respondent he used his own tools.  The applicant reiterated that he only used his tools when the respondent’s tools were broken or 
he sometimes lent the respondent tools when the respondent did not have these tools available.  The applicant stated that he was 
occasionally left in charge of other subcontractors.  The applicant confirmed that he occasionally took time off to look for other 
jobs and that Mr Donners allowed him this time off.  When asked about start and finish times the applicant stated that although 
the respondent’s regular hours were 8.30am to 5.00pm he usually commenced earlier than 8.30am and he usually left before 
5.00pm.  The applicant stated that as long as he worked eight hours per day Mr Donners was happy.  The applicant understood 
that he was submitting invoices to Mr Donners not for payment but to assist the respondent with its paperwork. 

18 The applicant was asked about Mr Donners’ reaction when he had an accident with the respondent’s trailer approximately three 
months prior to ceasing employment with the respondent.  The applicant initially stated that he could not recall Mr Donners’ 
reaction, but he then confirmed that Mr Donners was not angry at the applicant because of this accident and the applicant 
conceded that Mr Donners did not act aggressively towards him when the applicant was involved in another accident involving 
the respondent’s vehicle. 

19 It was put to the applicant that the discussion between the applicant and Mr Donners about Mr Rumble occurred on 27 October 
2003 while they were driving to a job.  The applicant agreed that this was the case. 

20 When questioned about his discussion with Mr Donners on the afternoon of 28 October 2003 the applicant maintained that during 
this conversation Mr Donners became angry, he was yelling and he screwed up the paperwork given to the applicant by the 
police officer and threw it on the ground.  It was put to the applicant that he mentioned “I quit” during this conversation but the 
applicant denied that he stated these words. 

21 It was put to the applicant that he had worked for other people whilst working for the respondent.  The applicant confirmed that 
he had worked one or two Saturday mornings moving furniture at a dental facility.  He stated however that he did not undertake 
any additional work during the time he was employed by the respondent. 
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Respondent’s Evidence 
22 Mr Donners stated that he did not require the applicant to invoice him on a weekly basis because he had known the applicant for 

many years and he trusted him.  Mr Donners was also aware that the applicant had been busy moving houses during his 
employment with the respondent and it was therefore logistically difficult for the applicant to submit invoices on a regular basis. 

23 Mr Donners stated that he understood that the applicant was working with the respondent under an agreed subcontract 
arrangement until he obtained another job and he gave him time off to pursue these opportunities and attend interviews.  Mr 
Donners stated that the applicant raised no issues about working as a subcontractor when he agreed to this arrangement. 

24 Mr Donners stated that the applicant was not paid a regular wage and his weekly income varied according to the work he 
completed.  Mr Donners confirmed that from time to time the applicant supervised the respondent’s other contractors. 

25 Mr Donners maintained that he had a good relationship with the applicant and to illustrate this he stated that he gave the applicant 
time off to look for alternative accommodation and in the week prior to the applicant ceasing employment with the respondent he 
offered the applicant a loan to assist him in moving house.  Mr Donners stated that this was not indicative of a difficult 
relationship between him and the applicant.  Mr Donners stated that he was never aggressive towards the applicant and even 
though the applicant twice had accidents in the respondent’s vehicles the applicant was neither chastised nor made to pay for the 
repairs to the vehicles.  Mr Donners stated that the vehicle which was given the yellow sticker on 28 October 2003 was old, it had 
been involved in an accident the previous week and he was in the process of replacing it so he was not concerned about it being 
given a yellow sticker. 

26 Mr Donners stated that he had a discussion with the applicant on 27 October 2003 about his relationship with Mr Rumble to 
ensure that there was harmony between his contractors.  Mr Donners stated that when he asked the applicant about Mr Rumble 
the applicant launched a tirade about why Mr Rumble was unsuitable to work with the respondent.  Mr Donners responded by 
saying that the applicant was no angel and recounted a number of incidents involving the applicant.  Mr Donners stated that the 
applicant then ‘went off the deep end’ and accused Mr Donners of picking on him.  Mr Donners stated that he was surprised at 
the applicant’s reaction and dropped the issue on the basis that he understood the applicant may have been experiencing 
difficulties at the time. 

27 Mr Donners confirmed that when the applicant returned from picking up some steel for the respondent on 28 October 2003 he 
was informed that the vehicle had been given a yellow sticker. 

“… I did - - he did ring me and say that he'd got a yellow sticker on the car, and my reply to Simon Bailey, who was 
standing right next to me at the time, was, "I'm surprised it didn't get a red one."  All right?  I wasn't - - I mean, on two 
previous occasions I wasn't really concerned that he'd pranged the car.  You know, he's making me to be this angry, 
aggressive ogre, that on this occasion when he came back I blew my lid.  I asked him one question and one question only 
when he came back, and that was, "What happened?"  All I wanted to know was did he get a yellow sticker on the car in 
the process of being picked up for speeding, or was it just a random check or did the police happen to see him and turn 
around and pull him over.  That's all I wanted to know. And then he just completely - - from the previous day he went 
exactly the same way; he just lost it.  He said, "I knew you'd blame me."  He didn't give me any other chance to say 
anything else.  "I knew you'd blame me," and then he went on with this tirade for a couple of minutes, and then he said, "I 
quit," and I have a witness that can actually state that as fact, but I don't have him here.  I have his statement. 
HARRISON C:  Was there somebody else in the - - where you were saying this conversation took place?---Not within 
earshot, no.  There was just Simon Bailey, myself and Guy. 
Oh, so you were saying there was the three of you there?---Yeah, the three of us were there.  Simon Bailey heard Guy 
McGowan say, "I quit," and he also would verify that I was very calm, cool and collected at the time.  I wasn't angry and 
aggressive as I've been made out to be.  I've never been like that.  I mean, I've known the guy for 15 years.” 

(Transcript page 49-50) 
28 Mr Donners stated that after the applicant told him that he had quit, he responded by saying “off you go then”.  Mr Donners 

stated that he believed that the applicant had been under pressure at the time and this resulted in him resigning. 
29 Under cross-examination Mr Donners recalled that during his discussion with the applicant on 28 October 2003 the applicant told 

him that he was being picked on but Mr Donners could not recall screwing up the yellow sticker notification and he claimed that 
he currently has a copy of the yellow sticker notification. 

30 Mr Donners was asked if the applicant was required to use his own tools.  Mr Donners stated that even though the applicant was 
required to bring any tools that he had available the applicant had full access to the respondent’s tools and workshop equipment 
and he confirmed that the applicant could complete all tasks required of him by using the respondent’s equipment.  Mr Donners 
stated that the respondent does not have a workers’ compensation policy.  Mr Donners agreed that he allocated work to the 
applicant, checked the applicant’s work from time to time for quality control and if the applicant’s work was not up to standard 
the respondent was responsible for rectifying any mistakes.  Mr Donners confirmed that the respondent paid for and provided the 
materials used by the applicant.  Mr Donners claimed that the applicant was paid both an hourly rate and a job rate when this 
could be quantified.  Mr Donners reiterated that the applicant did not raise taking out taxation and making superannuation 
payments with him as it was agreed that the applicant was a subcontractor and that he would pay his own superannuation and tax. 

31 It was put to Mr Donners that the applicant’s reinstatement was not practicable.  Mr Donners agreed that this was the case and 
stated that he had very little work on at the present time. 

32 Under re-examination Mr Donners stated that he understood he was helping out a mate by employing the applicant.  Mr Donners 
stated that as the applicant did not have any money to buy tools the respondent supplied the tools the applicant did not have.  Mr 
Donners maintained that the subcontract agreement he had with the applicant did not change throughout the duration of the 
applicant’s employment with the respondent and Mr Donners maintained that when he told the applicant on 28 October 2003 ‘off 
you go then’ this was in response to the applicant’s statement that he had resigned. 
Submissions  

33 The applicant maintains that he was summarily terminated in an unfair manner on 28 October 2003.  In the alternative the 
applicant argues that he was unfairly terminated when the respondent repudiated its contract of employment with the applicant 
given its treatment of the applicant on 28 October 2003.  The applicant also argues that he was denied procedural fairness given 
the manner of his termination.  The applicant argues that his evidence should be preferred to that of Mr Donners’ evidence 
because his evidence was consistent and unshaken during cross-examination. 
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34 The applicant argues that he was employed under a contract of service when applying the principles outlined in The 
Construction, Forestry, Mining and Energy Union of Workers v Personnel Contracting Pty Ltd trading as Tricord Personnel 
(2004) 84 WAIG 1275 and United Construction Pty Ltd v John Birighitti (2003) 83 WAIG 434.  The applicant was not running 
his own business, his functions were integral to the respondent’s operations, work undertaken by the applicant was solely 
provided by the respondent, tasks were allocated to the applicant by Mr Donners, quality control was overseen by the respondent, 
repairs to completed work were the respondent’s responsibility, the respondent provided the majority of the tools used by the 
applicant as well as all materials and vehicles and the applicant was paid in a manner indistinguishable from being paid wages.  
The applicant was required to attend work on a daily basis, the applicant required the respondent’s permission to take time off 
and the applicant had an ongoing expectation of work with the respondent. 

35 The applicant argues he is due annual leave entitlements which were not paid to him as well as payment for public holidays.  As 
the respondent had no right to stand the applicant down for one week without pay the applicant argues he is owed payment for 
this week.  It was not in contest that the applicant was owed three and a half days wages earned in his last week of employment 
with the respondent. 

36 The respondent submits that as the applicant was employed on a subcontract basis and was not an employee, he is therefore not 
owed any payment for public holidays and annual leave or for the period in July 2003 when the applicant was not required to 
work for one week.  In the alternative the respondent argues that if the applicant is found to be an employee he was paid above 
award rates.  The respondent submits that the applicant was not unfairly terminated as the applicant resigned of his own accord. 
Findings and Conclusions 
Credibility 

37 In my view Mr Donners’ evidence was given in a forthright manner, his evidence was consistent and in the main was not broken 
down during cross-examination.  In particular I conclude that Mr Donners gave a clear and plausible account of his conversation 
with the applicant on 28 October 2003.  Even though I accept that the applicant gave credible evidence about the nature of his 
contractual arrangement with the respondent (his evidence on this issue was confirmed in the main by Mr Donners’ evidence), 
some of the evidence the applicant gave about the events of 27 and 28 October 2003 and the events leading up to these dates was 
inconsistent.  For example the applicant stated in his evidence in chief that the conversation he had with Mr Donners concerning 
Mr Rumble took place on 28 October 2003 and that it took place soon after he attended work that day, however in cross-
examination the applicant conceded that this conversation took place on 27 October 2003 when Mr Donners and the applicant 
were driving in Mr Donners’ vehicle.  Furthermore, it is my view the applicant was not as forthcoming as he could have been 
when questioned by Mr Donners about two accidents he had when driving the respondent’s vehicles.  I therefore conclude that 
the applicant’s evidence was not as convincing as the evidence given by Mr Donners about the events of these two days.  In the 
circumstances I prefer Mr Donners’ version of the events as to what transpired between the applicant and Mr Donners on 27 and 
28 October 2003. 
Was the applicant an employee or a subcontractor? 

38 If the applicant was not employed under a contract of service then the Commission has no jurisdiction to deal with the applicant’s 
claim that he was unfairly dismissed.  The relevant indicia to be taken into account when determining the employment 
relationship were recently canvassed by the Full Bench in United Construction Pty Ltd v John Birighitti (2002) 82 WAIG 2409.  
In this decision at page 2414 His Honour, the President stated the following: 

“(k) (i) In determining whether an employment relationship exists there is no single test to be applied. 
(ii) The correct approach is to consider a wide range of indicia, none of which is determinative by itself (see 

Stevens v Brodribb Sawmilling Co Pty Ltd (op cit) per Mason CJ, Brennan J, Wilson and Dawson JJ and 
Deane J) (see also Hollis v Vabu Pty Ltd (Trading as Crisis Couriers) (2001) 181 ALR 263 (HC)) (see also 
Augustyn v Vistadale Pty Ltd as trustee for the Ranger Family Trust trading as Ranger Contracting (2002) 
82 WAIG 939 (FB)). 

(iii) A considerable amount of discretion is left in the hands of the court determining the issue (see Articulate 
Restorations and Development Pty Ltd v Crawford (1994) 57 IR 371). 

(iv) It is fair to say that the courts engage in balancing a number of factors (see Stevens v Brodribb Sawmilling Co 
Pty Ltd (op cit)). 

(l) In ascertaining whether an employment relationship exists, the control test is “significant” and “remains the surest 
guide” (see again Stevens v Brodribb Sawmilling Co Pty Ltd (op cit)).  That test, however, is not the sole criteria and 
is not in itself sufficient to conclusively determine the nature of the relationship (see Queensland Stations Pty Ltd v 
Commissioner of Taxation (Cth) [1945] 70 CLR 539). 

(m) The mode of remuneration is one of the factors to be taken into account when determining if an employment 
relationship exists, but it is not alone determinative of that fact (see Stevens v Brodribb Sawmilling Co Pty Ltd (op cit) 
at pages 24 and 37, and see Queensland Stations Pty Ltd v Commissioner of Taxation (Cth) (op cit) also). 

(n) The provision of benefits commonly provided to an employee is relevant in determining if an employment 
relationship exists ((eg) holiday pay, long service leave, PAYE tax, etc). 

(o) Whether or not a worker is in business on his or her own account is irrelevant indicium in determining whether an 
employment relationship exists (see Marshall v Whittakers Building Supply Co (op cit)). 

(p) Whether or not a worker is “part and parcel” of an organisation is a factor to be taken into account when determining 
if an employment relationship exists (see Commissioner of Taxation (Cth) v Barrett [1973] 129 CLR 395). 
Put another way the question is whether the worker is an integral part of the business of he employer (see 
Commissioner of Taxation (Cth) v Barrett (op cit)). 

(q) Whether tax deductions are or are not made from the remuneration paid to a worker and the type of tax that is 
deducted from that remuneration is relevant in determining whether an employment relationship exists (see Stevens v 
Brodribb Sawmilling Co Pty Ltd (op cit) and Climaze Holdings Pty Ltd v Dyson (1995) 13 WAR 487). 

(r) These factors are not determinative ((ie) whether tax is deducted on a PAYE basis or not) (see Stevens v Brodribb 
Sawmilling Co Pty Ltd (op cit) per Wilson and Dawson JJ). 
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(s) In certain circumstances it has been held that the weight given to those factors is slight (see Connelly v Wells (op cit) 
(CA) and see Re Porter; Transport Workers’ Union (1989) 34 IR 179 per Gray J, and see also Australian Timber 
Workers’ Union v Monaro Sawmills Pty Ltd (op cit)). 
For example, if the parties have adopted a particular tax position based on advice from others, and if weight is to be 
placed on this indicium, then the court is assuming that the parties are complying with the laws (see Australian 
Timber Workers’ Union v Monaro Sawmills Pty Ltd (op cit) at pages 378-379). 

(t) Given the uncertainty of that assumption, heavy reliance should not be placed on those factors (see Re Porter; 
Transport Workers’ Union (op cit) per Gray J). 
On the other hand courts have been critical of workers who seek to claim the benefits of income tax laws by 
representing themselves as independent contractors yet who represent themselves as employees for the purpose of 
claiming a statutory or other benefits (see Barro Group Pty Ltd v Fraser [1985] VR 577 at 180, but see also Jennings 
Industries Ltd v Negri (1982) 44 ACTR 9 per Kelly J).” 

This Full Bench decision also confirms that the parties cannot alter the substance or true nature of their relationship by expressly 
describing the intention of the parties as being otherwise (see Cam and Sons Ltd v Sargent (1940) 14 ALJR 162). 

39 Taking into account relevant authorities I make the following findings when assessing whether or not the applicant was a 
subcontractor to the respondent or employed under a contract of service. 

40 When he worked with the respondent the applicant did not control the way in which he undertook his duties.  The applicant was 
allocated work by Mr Donners, the applicant was supervised by Mr Donners and the applicant’s work was checked by Mr 
Donners.  In my view this is indicative of a contract of service. 

41 When determining whether or not the applicant was an integral part of the respondent’s business I find that the applicant worked 
as an important element in the respondent’s operations.  The applicant picked up materials to be used by the respondent, he 
assisted other workers from time to time to complete tasks, at times the applicant supervised other workers and the applicant 
worked exclusively for the respondent on weekdays.  I find that even though the applicant determined his start and finish times 
he was expected to turn up to work each day and to work eight hours per day.  In my view these elements are indicative of a 
contract of service. 

42 The applicant was only paid for his labour and he was paid in a manner consistent with an employee/employer arrangement as 
the applicant was paid weekly for hours worked.  This supports the applicant being subject to a contract of service. 

43 I accept that the applicant agreed to work with the respondent in November 2002 under a subcontract arrangement and that the 
applicant’s rate of pay did not change when the applicant commenced full time duties with the respondent in January 2003.  I find 
that weekly invoices were generated by the applicant confirming that the applicant was paid a gross amount each week and the 
applicant was not paid annual leave, sick leave and other entitlements normally accorded to a full time employee working under a 
contract of service.  In my view this is indicative of the applicant operating under a subcontract arrangement.  As taxation was 
not deducted by the respondent as one would expect under a contract of service and as the applicant confirmed he would have 
included GST on his invoices if he was earning over $50,000 I find that the applicant had a taxation arrangement which is 
indicative of a contract for service. 

44 I find that the applicant was not required to provide his own tools or a vehicle to undertake work with the respondent, he did not 
quote for each job as would be expected under a subcontract arrangement, the applicant had time off by agreement with Mr 
Donners and the applicant was not responsible for the cost of repairing or fixing faulty work.  These are all indicative of a 
contract of service arrangement. 

45 After weighing up the above findings I conclude that on balance there are sufficient indicia which point to the employment 
relationship between the applicant and the respondent being one of a contract of service.  I therefore find that the applicant was 
an employee between the period 6 January 2003 to 28 October 2003.  It follows that the Commission has jurisdiction to deal with 
the applicant’s claim that he was unfairly dismissed. 
Was there a termination at the initiative of the employer? 

46 In relation to an unfair dismissal claim brought pursuant to s29(1)(b)(i) of the Act, it is incumbent upon an applicant, on the 
balance of probabilities, to demonstrate that he or she has been dismissed by an employer to attract the Commission’s 
jurisdiction. 

47 In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205, the Full Court of the Industrial Relations Court of 
Australia said: 

“…‘termination at the initiative of the employer’ involves a ‘termination in which the action of the employer is the principal 
contributing factor which leads to the termination of the employment relationship … [A]n important feature is that the act of 
the employer results directly or consequentially in the termination of the employment and the employment relationship is not 
voluntarily left by the employee.  That is, had the employer not taken the action it did, the employee would have remained in 
the employment relationship’.” 
(See ‘Law of Employment’ Macken, O’Grady, Sappideen and Warburton 5th Edition page 326.) 

48 When reviewing the evidence given in this matter and taking into account the findings outlined below I conclude that the 
cessation of the employment relationship between the applicant and the respondent was not at the respondent’s instigation thus 
the applicant was not dismissed. 

49 I accept that the applicant commenced employment with the respondent after the applicant’s business experienced a downturn.  I 
find that Mr Donners had a personal relationship with the applicant spanning 15 years, he employed the applicant on a part time 
basis in November 2002 and this turned into full time work in January 2003 and I accept that Mr Donners understood that the 
applicant would remain working with the respondent until the applicant found alternative employment. 

50 I find that the relationship between the applicant and Mr Donners was amicable until the end of October 2003.  At this point it 
appears that the personal relationship between the applicant and Mr Donners became strained.  Given my views on witness credit 
I accept Mr Donners’ evidence that he had a good relationship with the applicant.  I find that Mr Donners’ positive attitude 
towards the applicant did not alter throughout the duration of the applicant’s employment with the respondent, right up to the 
events of 27 and 28 October 2003.  I accept Mr Donners’ evidence that he offered the applicant a loan in the week prior to the 
date on which the applicant ceased employment with the respondent to assist him in locating alternative accommodation after he  
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had been required to leave his existing accommodation and that Mr Donners accommodated the applicant’s requests to take time 
off to seek out alternative employment.  It was also not in contest that the applicant had a key to the respondent’s premises which 
was indicative of Mr Donners’ trust in the applicant. 

51 I accept Mr Donners’ evidence that he understood that the applicant was under some personal pressures at the end of October 
2003 and it is my view that this may have impacted on the applicant’s interaction with Mr Donners at this time. 

52 It is clear that there were two incidents which culminated in the applicant ceasing employment with the respondent on 28 October 
2003.  I find that there was a general discussion between the applicant and Mr Donners about the applicant’s views about Mr 
Rumble on 27 October 2003, initiated by Mr Donners as Mr Donners was keen to have a harmonious workplace.  I accept Mr 
Donners’ evidence that the applicant became upset during this conversation and as a result Mr Donners ceased pursuing the issue 
with the applicant.  As I prefer Mr Donners’ evidence to that given by the applicant about this incident I find that Mr Donners did 
not tell the applicant during this conversation that he had other people ready to take over the applicant’s position and I accept Mr 
Donners’ evidence that he was not aggressive towards the applicant nor did he behave in an intimidatory manner towards the 
applicant during this conversation.  However, I accept that Mr Donners had a ‘vigorous’ discussion with the applicant at the time 
which culminated in the applicant becoming angry and the applicant then accused Mr Donners of picking on him. 

53 I find that on 28 October 2003 the applicant again became upset when questioned by Mr Donners about the respondent’s vehicle 
being given a yellow sticker on his return to the respondent’s premises.  As I accept Mr Donners’ evidence, I find that the 
respondent’s vehicle was old and that he was in the process of replacing it, and I find that he only asked the applicant about the 
events leading to the respondent’s vehicle being given a yellow sticker and did not accuse the applicant of any wrong doing.  I 
find that in response the applicant told Mr Donners that he knew he would be blamed for the vehicle receiving a yellow sticker 
and that he told Mr Donners that he was being picked on.  As I prefer Mr Donners’ evidence to that of the applicant I find that the 
applicant then told Mr Donners that he ‘quit’ and that in response Mr Donners stated ‘off you go then’.  In my view this 
constituted a resignation at the applicant’s initiative and was not a termination by the respondent.  Furthermore I find little if any 
substance to the applicant’s evidence that during this discussion with Mr Donners on 28 October 2003 he thought that Mr 
Donners was ‘going to swing a punch at him’ at one stage.  No evidence was given during the hearing, apart from this assertion, 
that Mr Donners was a violent person and the applicant confirmed that on two occasions prior to 28 October 2003 Mr Donners 
was not aggressive towards the applicant when the applicant had accidents in the respondent’s vehicles. 

54 If I am wrong in reaching this conclusion, which I do not concede, it is my view that the applicant’s own evidence about his 
conversation with Mr Donners on 28 October 2003 does not confirm that the applicant was terminated by the respondent.  The 
applicant gave evidence that on 28 October 2003 in response to Mr Donners’ accusation about him having something to do with 
the respondent’s vehicle being unroadworthy the applicant told Mr Donners that he did not have to ‘put up with this’ and in 
response to the applicant making this statement Mr Donners told him to go.  It is my view Mr Donners’ comment ‘off you go 
then’ in this context does not constitute a termination at the initiative of the respondent as Mr Donners’ comment was clearly in 
response to a proposition put to him by the applicant. 

55 I do not accept the applicant’s argument that the respondent repudiated its contractual relationship with the applicant such that the 
applicant was entitled to treat the contractual relationship as being at an end.  The relevant law to be applied in a claim of this 
nature was set out by Beech, SC in Grant Raymond Lukies v AlintaGas Networks Pty Ltd (2002) 82 WAIG 2217 at 2220: 
 “The Industrial Relations Commission of South Australia in Lucky “S” Fishing Pty Ltd v Jex (1997) 75 IR 158 at 164 also 

considered the decision of the Court of Appeal of New Zealand [Auckland Shop Employees’ Union v Woolworth’s (NZ) Ltd 
(1985) 2 NZLR 372].  It noted that the Court of Appeal stated that there has been a modification of the test in the Western 
Excavating (ECC) Ltd v Sharp case (1978) ICR 221 at 226 which stated that if the employer is guilty of conduct which is a 
significant breach going to the root of the contract of employment, or which shows that the employer no longer intends to 
be bound by one or more of the essential terms of the contract, then the employee is entitled to treat himself as discharged 
from any further performance.  If he does so, then he terminates the contract by reason of the employer’s conduct.  He is 
constructively dismissed.  The Court of Appeal suggested that in constructive dismissal cases the relevant test is whether 
the conduct complained of is calculated or likely to seriously damage the relationship of confidence and trust between the 
parties and is such that the employee cannot be expected to put up with it.” 

56 Even if Mr Donners raised the issue of the respondent’s vehicle being given a yellow sticker in the terms stated by the applicant, 
it is my view that this did not constitute a repudiation of the contract of employment by the respondent nor action which was 
tantamount to a termination.  If Mr Donners did comment about the applicant having something to do with the vehicle becoming 
unroadworthy, in my view this hardly constitutes the respondent repudiating its contract of employment with the applicant such 
that the applicant had the right to reach the conclusion that the employment relationship was at an end. 

57 I conclude that when applying the test outlined above, there was no action by the respondent which constituted conduct 
calculated or likely to seriously damage the relationship of confidence and trust between the parties and was such that the 
applicant would not be expected to put up with it. 

58 As I have found that the applicant resigned of his own accord and was not terminated by the respondent on 28 October 2003 there 
is therefore no jurisdiction for the Commission to deal with this application and an order will issuing dismissing this part of the 
application. 
Was the applicant denied benefits under his contract of employment? 

59 In an application for contractual benefits under s29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject of 
the claim is a benefit to which the applicant was entitled under his or her contract of employment.  It is for the Commission to 
determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been denied 
under the contract of employment, having regard to the obligations on the Commission to act according to equity, good 
conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v 
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307). 

60 As I have found that the applicant was employed under a contract of service and was not paid annual leave nor public holiday 
entitlements during his full time employment with the respondent I find that the applicant is entitled to these payments as 
employees would normally be entitled to receive these payments by virtue of the terms of the Minimum Conditions of 
Employment Act 1993 being implied into the applicant’s contract of employment.  I therefore find that the applicant is due the 
annual leave and public holiday entitlements that he is claiming ($2091.50 [119.515 hours x $17.50] and $840.00 respectively) as 
I am satisfied that the applicant was paid $17.50 per hour when he ceased employment with the respondent and that the 
applicant’s normal working day consisted of eight hours per day or forty hours per week in his last months of employment with  
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the respondent.  As I am unaware of any specific arrangement between the applicant and the respondent that the hourly rate 
agreed between the applicant and Mr Donners included a quantum for annual leave and public holidays I therefore reject the 
respondent’s claim that these payments should be offset against amounts already paid to the applicant.  Even though the applicant 
was ready, willing and available to undertake work for one week in July 2003 and that he was asked to work this week and was 
then not required to work it is my view that the applicant is not entitled to payment for this week.  I have reached this view taking 
into account that the applicant and the respondent agreed that there would be some flexibility in the working relationship, for 
example the applicant was given days off to seek out alternative employment, and for a number of weeks during June and July 
2003 the applicant did not regularly work full time (Exhibit A1).  It was not in dispute that the applicant was owed wages for 
three and a half days worked and not paid ($490.00). 

61 A minute of proposed order will now issue for the respondent to pay the applicant $3,421.50 gross for benefits due to the 
applicant under his contract of employment otherwise this application is dismissed. 

 

2004 WAIRC 13475 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GUY MANUS MCGOWAN 
APPLICANT 

-v- 
ERWIN DONNERS TRADING AS BAYVIEW GARAGE DOORS  

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 30 NOVEMBER 2004 
FILE NO/S APPL 1690 OF 2003 
CITATION NO. 2004 WAIRC 13475 
 
 
Result Application alleging unfair dismissal dismissed.  Application for contractual benefits partially allowed. 
 
 

Order 
WHEREAS on 17 November 2004 the Commission issued Reasons for Decision and a Minute of Proposed Order in this matter; and 
WHEREAS on 26 November 2004 the Commission conducted a Speaking to the Minute of Proposed Order; and 
WHEREAS the respondent argued that as it was found that the applicant was an employee he is therefore covered by the Metal 
Trades General Award 1966 (“the Award”) in a C13 or C14 classification and as the rate paid to the applicant was above the relevant 
Award rate the amount the applicant has been overpaid should be offset against moneys awarded to the applicant and as the applicant 
did not give notice to the respondent a period of notice should therefore be offset against the amount awarded to the applicant; and 
FURTHER the respondent argued and gave evidence that it was unable to make the payment as set out in the minute of proposed 
order as the respondent has significant debts that are being paid off each week at the rate of $1000.00 per week and the respondent 
requested to pay the amount due in payments of $50.00 per week; and 
WHEREAS the applicant argued that it was common ground between the parties at the hearing that an award did not apply to the 
applicant’s employment and it is therefore not open to the respondent to argue that the Award applies at a speaking to the minutes; 
and 
FURTHER the applicant was prepared to accept payments by instalment but argued that this should be limited to three equal 
payments made over a three month period; and  
WHEREAS the Commission was of the view that the issue of award coverage was not appropriate to be raised at a speaking to the 
minutes as the respondent agreed at the hearing that no award applied to the applicant’s employment; and 
FURTHER the Commission was of the view after hearing from the parties and taking into account the respondent’s financial position 
that it would allow payment by instalments and that the sum owing to the applicant would be payable in three equal instalments over 
a three month period;  
NOW HAVING HEARD Mr K Trainer (as agent) on behalf of the applicant and Mr E Donners on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1) DECLARES that the respondent denied the applicant benefits under his contract of employment. 
2) ORDERS that the respondent pay Guy Manus McGowan $3,421.50 gross in three equal instalments of $1,140.50, 

the first payment being due by no later than 30 December 2004, the second payment being due by no later than 30 
January 2005 and the third payment due by no later than 28 February 2005. 

3) ORDERS that the name of the respondent be deleted and that Erwin Donners trading as BayView Garage Doors 
be substituted in lieu thereof. 

4) ORDERS that the application otherwise be and is hereby dismissed. 
 (Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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CONFERENCES—Matters arising out of— 
2004 WAIRC 13412 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ANTHONY & SONS PTY LTD T/AS OCEANIC CRUISES 

APPLICANT 
-v- 
THE AUSTRALIAN MARITIME OFFICERS UNION – WESTERN AREA UNION OF 
EMPLOYEES, SEAMEN’S UNION OF AUSTRALIA, WEST AUSTRALIAN BRANCH, 
AUSTRALIAN INSTITUTE OF MARINE AND POWER ENGINEERS, WESTERN AUSTRALIAN 
UNION OF WORKERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 25 NOVEMBER 2004 
FILE NOS. C 203 OF 2004 AND C 206 OF 2004  
CITATION NO. 2004 WAIRC 13412 
 
 
Result Interim Consent Order issued 
Representation  
Applicant Mr J Uphill as agent and Mr A Dilatte 
Respondents Mr B George on behalf of the Australian Maritime Officers Union – Western Area Union of Employees 

and Australian Institute of Marine and Power Engineers, Western Australian Union of Workers 
Mr C Cain and Mr I Bray of the Seamen’s Union of Australia, West Australian Branch 

 
 

Interim Consent Order 
WHEREAS the WA Industrial Relations Commission convened conferences between the parties on 22, 23, 24 and 25 November 
2004 concerning enterprise bargaining, industrial action and other matters; and 
WHEREAS the parties have reached agreement that the following order is necessary and appropriate, on an interim basis, pending 
final resolution of the dispute; and 
WHEREAS the Applicant undertakes not to offer any employer-employee agreements (EEAs), Australian Workplace Agreements 
(AWAs) or any other agreement whilst negotiations with the respondent unions for an enterprise agreement are being finalised before 
the Commission; and 
WHEREAS the Applicant undertakes to withdraw any EEAs, AWAs or any other agreement that have been offered to its employees 
who are members of, or eligible to be members of, the unions during the course of this dispute; 
AND WHEREAS the respondent unions undertake that the industrial action in place be withdrawn and all workers return to work as 
normal from the date of this order, and that work continue as normal whilst negotiations for an enterprise agreement are before the 
Commission; 
NOW THEREFORE the Commission pursuant to s.44(8) of the Industrial Relations Act 1979 hereby makes the following order by 
consent: 

1. THAT the Rates of Pay, Hours of Duty and Casual Provisions as set out below apply to all employees of the Applicant 
who are members of, or eligible to be members of, the unions, and apply to the extent of any inconsistency with the 
Deckhands (Passenger Ferries, Launches and Barges) Award No. 15 of 1972 and Masters, Mates and Engineers 
Passenger Ferries Award No. A9 of 1996. 

2. THAT the Rates of Pay, Hours of Duty and Casual Provisions as specified apply, on an interim basis, until such time 
as negotiations between the parties before the Commission, in the view of the Commission, are concluded to establish, 
or fail to establish, an enterprise agreement at which time the order will be rescinded by the Commission. 

RATES OF PAY 
(1) The minimum hourly rates of pay applicable to all time worked shall be: 

Classification      $ per hour 
Master                19.34 
Engineer             18.82 
Mate                   16.78 
Deckhand           14.06  

(2) Junior Employees (percent of wage for an Adult Deckhand) 
Under 16 years of age 45% 
l6 to l7 years of age 55% 
l7 to l8 years of age 65% 
18 to l9 years of age 75% 
19 to 20 years of age     85% 
20 to 21 years of age     100% 
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HOURS OF DUTY 
(1) The ordinary hours of work shall be any spread of 9 consecutive hours from 6am to 2am in a 7 day period and shall not 

exceed 45 hours per week. The ordinary annualised hours per calendar year shall be 2340 hours per annum inclusive of 
annual leave and public holidays. 

(2) A shift shall consist of 9 hours. 
(3) Where a shift is cancelled due to inclement weather a minimum of 4 hours pay shall be paid. 
(4) A rest period of at least 8 hours shall be observed between the cessation of one shift and the commencement of the next 

shift. 
(5) Where a permanent employee aggregates more than 45 hours pay in any given week the employee can elect to either be 

paid out the hours in excess of 45 as pay, or he may elect to place these hours in a credit bank and draw from this credit 
bank in the off season, in the eventuality that the employer cannot gainfully employ him for 45 hours in a week. 

(6) Should a permanent employee resign or leave his/her employment then any hours owing to him/her shall be paid on 
termination. 

(7) All employees will be paid overtime at the rate of time and a half after 9 hours of work. 
(8) No shift will be longer than 12 hours. 
(9) No shift will be shorter than 4 hours. 

CASUAL PROVISIONS 
The employees covered by this order are to be treated as casual employees.  Such an employee shall be entitled to twenty per 
cent over the minimum hourly rates for the work performed by him. 

3. (a) The roster to apply is the roster as appended and incorporated as part of this order. 
(b) Where a vessel operates a set service the person named in the roster is to be offered that service. 
(c) Where a vessel operates a variable service, be that function, transfer or additional service not on the roster, the 
persons named on the roster are as a matter of preference to be offered the hours of work for that service. 
(d) If the applicant considers a person named on the roster is not suitable to work on that variable service, the person 
shall be able to work on that service if he has worked a similar service prior to the date of this order. 
(e) If there is no person named on the roster who is available to work a service, the hours of work may be offered to 
another person. 

4. Parties have liberty to apply to vary this order on 48 hours notice. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

2004 WAIRC 13284 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DORIC CONSTRUCTION (AUSTRALIA) PTY LTD 
APPLICANT 

-v- 
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

RESPONDENT 
CORAM COMMISSIONER J F GREGOR 
DATE THURSDAY, 11 NOVEMBER 2004 
FILE NO C 208 OF 2004, C 209 OF 2004 
CITATION NO. 2004 WAIRC 13284 
 
 
Result Order issued 
 
 

Order 
WHEREAS on 28th October 2004 the Commission was advised of an industrial dispute involving Doric Construction (Australia) Pty 
Ltd (Doric) and The Construction, Forestry, Mining and Energy Union of Workers (CFMEUW) over industrial matters relating to 
Doric’s construction site at the Burswood Holiday Inn; and 
WHEREAS the Commission was notified on 29th October 2004 of disputes on industrial matters relating to the Ellenbrook site 
operated by Doric; and 
WHEREAS since the filing of those applications the Commission has conducted various conference proceedings namely on 29th 
October 2004, 2nd November 2004, 4th November 2004 and on 9th November 2004; and 
WHEREAS it was clear to the Commission that from information communicated to it by both parties during the conferences that 
there has been ongoing industrial disputation on both the Burswood and Ellenbrook sites since at least 28th October 2004 and to the 
Commission’s knowledge on similar matters notified to the Commission separately at times prior to that date; and 
WHEREAS it is the contention of the parties that some awards of the Commission apply to which the CFMEUW is a party such as 
The Building Trades Construction Award or industrial agreements registered in the Commission have applied to work being 
performed by employees either on both the Burswood site and Ellenbrook site; and 
WHEREAS the Commission is satisfied there has been a further deterioration of industrial relations on both the Burswood and 
Ellenbrook sites; and 
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WHEREAS the Commission is further of the opinion that there seems to be no likelihood in the future that the deterioration will be 
arrested without intervention by the Commission both in the interests of the parties and in the interests of the community; and 
WHEREAS Doric has suggested to the Commission that responsibility for some of the deterioration is a result of the conduct 
engaged upon by the CFMEUW and in particular its Assistant Secretary, Mr Joseph McDonald, and Organiser, Mr Michael Powell, 
and seeks that both Mr McDonald and Mr Powell be joined as parties to any order the Commission has to issue; and 
WHEREAS the CFMEUW opposes the joinder on the grounds that the order sought by Doric itself is sufficient to encompass any 
alleged misconduct by either Mr McDonald or Mr Powell by virtue of their office in the CFMEUW as officers or representatives, 
servants or employees; and 
WHEREAS the Commission accepts that submission and will not order joinder; and 
WHEREAS the Commission has decided that it should move to prevent a further deterioration of industrial relations until 
conciliation and/or arbitration has resolved the issues between the parties and it should make orders pursuant to s.44(6)(ba)(i) of the 
Industrial Relations Act, 1979 for that purpose. 
NOW THEREFORE pursuant to the powers vested in it by s.44 of the Industrial Relations Act, 1979 the Commission hereby orders: 
 1. THAT the CFMEUW shall not, through any officer, representative, servant, employee or agent, be in any way 

directly or indirectly involved in: 
  a) any withdrawal of labour by any employees working at either the Burswood site or the Ellenbrook site in 

relation to industrial matters; 
  b) any other conduct in connection with terms and conditions of employment of employees working at either the 

Burswood site or the Ellenbrook site in relation to industrial matters that interferes with work being 
performed as normal at either of those sites. 

 2. THAT the CFMEUW, through its officers, representatives, servants, employees or agents, shall take all steps 
available to it to ensure a complete cessation forthwith of any withdrawal of labour by employees at the Burswood 
site. 

 3. THAT these orders shall come into operation from 10th November 2004 and shall stay in operation until further order 
of the Commission. 

 4. THAT the parties have liberty to apply for any cancellation or variation of these orders on 24 hours notice. 
(Sgd.)  J F GREGOR, 

[L.S.] Commissioner. 

 

2004 WAIRC 13473 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
QUINNS ROCKS SPORTS CLUB 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 30 NOVEMBER 2004 
FILE NO/S C 68 OF 2004 
CITATION NO. 2004 WAIRC 13473 
 
 
Result Interim  order cancelled 
 
 

Order 
WHEREAS an interim order was made on 1 June 2004 and amended on 24 June 2004 in respect to this matter regarding the number 
of hours being worked by Ms Glenda Threlfo, pending the hearing and determination of the issues in dispute; and 
WHEREAS on 5 October 2004 the Commission was advised by the applicant that the parties had reached an agreement in principle 
in respect to the matter; and 
WHEREAS on 2 November 2004 the respondent requested that the interim order be revoked; and 
WHEREAS on 29 November 2004 the applicant consented to the interim order being cancelled; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the Interim Order delivered in this matter on 1 June 2004 and as amended on 24 June 2004 be and is hereby 
cancelled. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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CONFERENCES—Matters referred— 
2004 WAIRC 13478 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
 CHRISTIAN FUNERAL COMPANY 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 29 NOVEMBER 2004 
FILE NO. CR 238 OF 2002 
CITATION NO. 2004 WAIRC 13478 
 
 
CatchWords Industrial dispute – Harsh, oppressive and unfair dismissal – Issues in relation to applicant union 

member’s performance – No opportunity to improve or respond to allegations of misconduct – 
Summary dismissal – Procedural fairness considered – Applicant not harshly, oppressively and unfairly 
dismissed – Summary dismissal justified – Application dismissed – Industrial Relations Act 1979 (WA) 
S 6A, s 26, s 44, s 97D 

Result Application dismissed 
Representation  
Applicant Ms Simone Northcott on behalf of the applicant union 
Respondent Mr David Johnston, agent on behalf of the respondent 

 
 

Reasons for Decision 
1 The applicant union contends that their member Greg Carbines was dismissed on 7th November 2002 in a manner that was 

harsh, oppressive and unfair on the following grounds: 
i) The respondent alleges previous misconduct but failed to give Mr Carbines opportunity to respond or 

improve his conduct. 
ii) The respondent seeks to terminate Mr Carbines employment for a prohibited reason (i.e. attending a union 

meeting). 
iii) Mr Carbines did not refuse to discuss this matter with Mr Tijou (the Manager) but merely requested union 

representation at any such meeting. 
2 The union seeks reinstatement of their member as an appropriate remedy.  The respondent opposes the claim. As a preliminary 

issue the Union asserted that although Mr Carbines’ services were terminated with payment in lieu of notice it was at fact and in 
law a summary dismissal. 

3 The applicant union called Mr Carbines as the witness at the outset of proceedings. As a brief introduction he pointed out that he 
had been employed by the respondent company on a casual basis in November 1997 and was made permanent in 1998.  Mr 
Carbines’ dismissal, it is alleged, took place without the proper notice being given. 

4 Mr Carbines’ classification was that of funeral director.  There were three other people employed in the respondent’s operation 
as funeral directors; Mr Glen Carbines, Mr Barry Reeve and Ms Robyn Potter. Mr Reeve was also the work supervisor and Mr 
Carbines reported to him. Mr Bill Tijou was the Manager with overall responsibility. 

5 The applicant tendered Exhibit A3 – the letter of termination.  This reads: 
“I refer to your unilateral decision on Tuesday 5th November 2002 not to assist at the Mekisic funeral, to which you 
had been assigned.  Your failure to attend without suitable notice, or reason, after confirming with me that you would 
be there on time, and your arranging of a casual to attend in your place, at unwarranted expense to the business, 
constitutes an act of misconduct. 
Subsequent attempts to discuss the matter with you have failed because you have refused to do so, leading to your 
suspension on full pay for the remainder of Wednesday 6th November 2002. 
Tuesday’s incident is the latest in a variety of acts of misconduct and on other occasions a poor performance during 
your employment.  You’ve clearly demonstrated that you are prepared to follow normal work practices.  Your 
services are hereby terminated with immediate effect.  You will be paid three weeks’ in lieu of notice plus pay to date 
and any entitlements due to you.  This will be paid to your account on the next staff pay day.  You remain indebted to 
Christian Funeral Company for the sum of $920.00 loaned to you and immediate payment is now required.  Please 
return your door key and all Christian Funeral Company documentation property and equipment in your possession, 
before leaving. 
Yours faithfully 
Bill Tijou 
General Manager” 

6 Mr Carbines was then asked to address the circumstances of the termination.  He outlined the basis upon which casual 
employment was retained on short notice.  It was usually done by the works supervisor when matters arose at short notice, but 
Mr Carbines had done it before if the works supervisor was not available.  It occurs when things change, which can happen quite 
suddenly.  If there are no funerals there are no casuals on roster but if there is a death in a home or a nursing home there is a  
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requirement to transport the deceased back to the funeral parlour and to arrange for funerals, and so casuals are then brought in 
to assist in general work duties. 

7 Mr Carbines then addressed the issues at work.  It appears from his point of view that there was some concern about the terms of 
employment in the funeral parlour.  These related to: 

i) Not being paid adequately for on-call.  Staff were required to be on call one week in every three and on the 
weekend as well. 

ii) There was a lack of acknowledgement of the emotional and stressful environment in which they work and that 
there was no acknowledgement or recognition of this. 
The employees did not believe they were being adequately compensated for late finishes after their normal 
finishing hours. 

8 On the basis of these concerns, a letter was sent to management and according to Mr Carbines a meeting took place in either 
September or October at which he attended with Bill Tijou, Robyn Potter, Barry Reeve, Glen Carbines and Duncan Ruocco (the 
owner of Christian Funeral Company). According to Mr Carbines Mr Bill Tijou undertook to look into the matters. 

9 According to Mr Carbines nothing came out of that.  Nothing was heard from management and the union was called for advice.  
Arrangements were made for the union to attend the workplace.  One meeting had to be re-scheduled and then it was to take 
place at 8.30am on the 5th November 2002.  This was subsequently cancelled.  When Mr Carbines and his colleagues arrived at 
work on the 5th November they expected to see the union representative according to Mr Carbines.  Ms Robyn Potter rang and 
asked where he was and she was advised that someone from Christian Funeral Company had rung and cancelled the meeting.  
The employees – Ms Robyn Potter and Greg and Glen Carbines – knew it wasn’t one of them.  Mr Shane O’Reilly, the union 
representative was asked to come but he was not in the office and it was requested that he be paged. 

10 Mr Carbines had been rostered for a funeral at Beaconsfield at 1.00pm and he was driving out of the Christian Funeral Company 
at about 12.20pm or so when his brother, Glen, came out and told him that the union official was on his way.  Mr Glen Carbines, 
Ms Robyn Potter and Mr Carbines decided that he should stay for the meeting and a casual member of staff was called in.  The 
casual employee was contacted by Ms Robyn Potter.  The staff member, Mr Paul Roberts, was then spoken to by Mr Carbines 
who told him the details of how to get to the church.  The union official arrived at about 1.00pm and the meeting was attended 
by Mr Barry Reeve, Glen and Greg Carbines, and Ms Robyn Potter.  Mr Carbines said that at about 2.00pm they went back to 
work to continue their activities. 

11 Mr Carbines then ventured the advice that he was glad that he had not gone to the funeral at Beaconsfield as he had to prepare 
for other funerals and could not have done that if he had been attending the funeral with Mr Bill Tijou, the Manager. 

12 Mr Tijou was in charge of the funeral and Mr Carbines was only advising him regarding the service as it was a Catholic funeral 
and it was the first one Mr Tijou had been involved in.  Mr Paul Roberts was a Catholic and according to Mr Carbines he was a 
good choice as a replacement. 

13 According to Mr Carbines at about 4.35pm that afternoon Mr Tijou returned from the funeral and demanded to talk to him.  Mr 
Carbines told him “no” he was going home and he would talk to him in the morning.  Mr Tijou was emphatic about talking then 
and there but Mr Carbines would have none of it and left.  He had to take his children to basketball practice but he did not tell 
that to Mr Tijou at the time. 

14 Mr Carbines says that he arrived at work the next morning at 8.30am to see Mr Tijou.  At about 10.15am Mr Tijou called him 
into his office and asked him about the meeting.  Mr Carbines says that he told Mr Tijou he would not talk about the meeting 
unless the union representative was present.  He says that he was again asked what had happened at the meeting the previous day 
and he (Mr Carbines) told Mr Tijou that a casual had been arranged because of the meeting but that he could not talk about it 
unless the union representative was present. 

15 According to Mr Carbines he then returned to his office and started making notes about the discussion – (Exhibit A4) – he was 
then suspended.  He called the union and they told him to return to work next day.  According to Mr Carbines he returned next 
morning at 8.30am.  Ms Robyn Potter and Mr Greg Carbines were in the office and he met with them.  Mr Reeve was not in the 
office.  Mr Tijou called Mr Carbines into his office and gave him the letter of termination (refer to Exhibit A3). 

16 Mr Carbines was asked if there was any further discussion and he replied that there was very little.  He said Mr Tijou told him to 
leave the premises.  He was given three weeks’ pay in lieu of notice. 

17 Mr Carbines presented evidence about his performance.  He was asked if there had been any complaints about his performance 
in 2002.  He admitted that in 2002 there had been one incident.  He tendered Exhibit A5 – a document which referred to the 
smell of alcohol being on him that day.  He had been told it was unacceptable and had been given a disciplinary letter later that 
day.  He referred also to Exhibit A6 which was a testimonial from a lady whose husband’s funeral had taken place the same day 
as that on which he had smelt of alcohol.  He was also referred to Exhibits A7 and A8, which were testimonials that were 
received in 2002 in March and May, by the funeral parlour, commending him for his work.  Mr Carbines also tendered a copy of 
his Centrelink appointments for attempts to gain employment at other funeral parlours and other places of employment.  He 
stated that he had been unemployed in total for four months. 

18 The first part of the cross examination addressed Exhibit A6 – that is the smell of alcohol on the 24th June 2002.  Mr Carbines 
was asked if this was a one-off incident and whether he had ever been accused of smelling of alcohol before, been counselled, 
whether he had a drinking problem and whether he had been spoken to about having a hangover or being required to attend 
Alcoholics Anonymous.  He denied that any of these things had occurred.  Mr Carbines claimed that smelling of alcohol as 
alleged in Exhibit A6 was a “one-off affair”.  He was shown Exhibit R1 which referred to a perceived drinking problem, and that 
he had been removed from the on-call roster.  The letter (undated) from the Manager in 2001, (not Mr Tijou) stated that his 
“absence from work commitments was brought about by this perceived drinking problem and placed additional burdens on 
fellow staff members, which can no longer be accepted unconditionally.  Enrolment and regular routine attendance at an 
Alcoholics Anonymous meeting or some similarly recognised alcohol treatment programme would be sufficient for us to re-
consider your suitability for the on-call roster.  Greg, we will of course be available to continue to discuss these matters with 
you, we desperately wish to help you through this difficult time.  In essence we are each of us part of a larger family and as such, 
we love you as part of your family and we want to help you.  Help us help you.” 

19 Mr Carbines acknowledges that he received that letter but does not share the General Manager’s perception that he had a 
drinking problem. He claims that he was ill at the time and was taken off the on-call roster but was subsequently reinstated to 
that duty. 
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20 Mr Carbines was referred to Exhibit R2, which was the roster for work arrangements on Tuesday 5th November 2002.  This had 
been prepared by Barry Reeve the day before and so he knew the roster he was working on Tuesday and raised no objection to 
those arrangements. Mr Carbines had not informed Mr Tijou of the proposed meeting with the union on the 5th November. Mr 
Carbines’ attendance at that funeral was required because of Mr Tijou’s unfamiliarity with procedures at the Catholic mass and 
burial service. 

21 Mr Carbines then went on to say how things changed rapidly – that he would have preferred to stay and do his own work than 
attend a funeral with Mr Tijou.  The meeting with the union had been arranged at 8.30am that morning so it wouldn’t interfere 
with their work. But the union meeting was cancelled.  This concerned Mr Carbines and his colleagues because it was not them 
that had cancelled it.  When the advice was received that the union official said that he would be at the Christian Funeral 
Company around 12.30pm, “the three of us, made a decision”.  The Manager was on his way to the funeral by this time.  Mr 
Carbines was to leave just behind him.  He had been backing out in the car when his brother told him that the union 
representative was on his way.  The decision was made to ring Mr Paul Roberts, a casual employee.  Mr Carbines said that he 
wanted to go to the union meeting and he also wanted to fix up loose ends at work.  It was arranged that Mr Paul Roberts would 
attend the funeral only because the union was coming.  Ms Robyn Potter rang him and Mr Carbines then spoke to Mr Roberts as 
to how to get to the church. 

22 Mr Carbines rang Mr Tijou to tell him that he had other engagements, that he could not make it and that Mr Paul Roberts was 
coming.  He stated it was normal to engage casuals to pick up work.  Mr Reeve was not involved in arranging the casual 
replacement according to Mr Carbines; he was in the front office at the time the union representative had rung.  He was asked 
why he could not have rung Mr Bill Tijou to arrange the casual.  Mr Carbines replied that it was important to ring Mr Paul 
Roberts, that was his priority so that Mr Roberts could get to the funeral on time.  If Mr Roberts was not available he would have 
had to go to the funeral.  When he discovered that the meeting had been originally cancelled, he discussed this with Ms Robyn 
Potter and his brother Glen.  They rang the union and found out, according to the union, that someone from the Christian Funeral 
Company had cancelled the meeting.  The hope had been that Mr O’Reilly would come before the funeral, in the morning, 
however they did not know when they were going to hear back from him.  They were surprised when he rang.  According to Mr 
Carbines he attended the meeting which commenced at about 1.00pm with Mr Barry Reeve, Mr Glen Carbines and Ms Robyn 
Potter. 

23 Mr Carbines said that Mr Tijou came back to the office late that afternoon and wanted to see him.  He demanded to know what 
had happened that afternoon according to Mr Carbines.  He was told that there had been a union meeting and that he (Mr 
Carbines) would speak with him about it tomorrow.  Mr Carbines had to leave to go to another personal appointment and 
declined to speak to Mr Tijou.  It was Mr Carbines evidence that he declined to speak to Mr Tijou about what had happened in 
the afternoon as, “there was no need to; there was nothing that they could have spoken about then that couldn’t have been 
spoken about next morning.” 

24 Next morning at about 10.15am Mr Tijou called Mr Carbines into his office.  He said the union presence was needed (at this 
meeting with Mr Tijou) and that he would not answer any questions unless that was the case.  Mr Carbines was asked whether 
Mr Tijou had said that you were obliged to discuss work issues to which Mr Carbines replied that he wasn’t going to talk about 
union matters.  It was put to Mr Carbines that Mr Tijou said he was not asking what was said at the union meeting.  Mr Carbines 
believed that he was. 

25 When Mr Carbines received the letter of termination he told Mr Tijou that he would take the matter further and challenge the 
dismissal, and his right to attend the union meeting. 

26 When his services had been terminated, Mr Carbines was required to hand over the keys to the back door of the Christian 
Funeral Company.  He also acknowledged that he rang the union and took the funeral car to a meeting with the union that day.  
He denies that he made any phone calls on the mobile phone, which was in the car.  He acknowledged that on 6th November 
2002, the day before the termination he did take the car and the mobile phone. 

27 Mr Carbines was referred to Exhibit A4.  These were the notes that were purported to have been written on the 5th and 6th 
November.  The notes concluded on the 6th November and Mr Carbines claimed that he completed them before he left the office, 
and in fact he was writing them when Mr Tijou asked him to leave.  He took only a minute to complete the job.  It was put to 
him that he had written all the notes at home.  He denied this.  Mr Carbines then reconsidered his position and acknowledged 
that the concluding notes had been completed at home, that is: 

“I then returned to my office.  A couple of minutes later Tijou came to my office, Gary, Glen and myself present, he 
stated that I was suspended from now until tomorrow and I had to leave the premises immediately or he would call 
the police.  I left and stood outside and rang the Union.  Robyn arrived and rang the union again.  They advised I go 
home and they take the matter into hand.” 

(Exhibit A4) 
28 Mr Carbines was questioned on his relationship with Mr Barry Reeve.  It was not a close one.  He said it was however a 

working relationship.  He denied that he had assaulted Mr Reeve.  He was referred to Exhibit R3, which was a letter dated 20th 
August 2000 which set out an issue involving himself and Mr Reeve in the mortuary area. 

“I note that Barry sustained bruising on his back and his arm when he fell backwards on to the preparation tray and 
then on to the floor.  The injuries have been verified by a medical practitioner.  I require a statement from you 
regarding the incident and when this is received it will placed on your file.” 

29 Mr Carbines said they had been having a discussion, they bumped together and Mr Reeve lost his balance.  It was not an 
altercation.  He had never been involved in any problem with Mr Reeve. Mr Carbines recalled that he provided a written report 
in response to the request from the Manager. The matter was dealt with that day and there was no further action nor allegations 
of assault. 

30 Mr Carbines is not aware of any performance assessment.  He said he had been told to talk about things with Mr Reeve and their 
communication improved, as did their relationship. 

31 Next, Mr Carbines was referred to Exhibit A5, which is a letter of complaint from Management concerning him sleeping on 
duty whilst at a funeral.  Mr Carbines denied that this was the case.  He had merely gone to the hearse to check the route to the 
cemetery and had closed his eyes for a few moments.  He was then referred to Exhibit R6, a letter dated 29th March 2001 in 
which he had absented himself in the morning as well as the afternoon when it was only the afternoon for which he was given 
approval to have off to attend his brother’s wedding.  The letter it states, “it is now your third and final warning”, and that the  
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company was willing to give him help and support in any counselling he needed.  It went on to say there had been a marked 
improvement in his performance over the past weeks and they wanted him to continue.  He does not recall the incident and the 
matter was left at that. 

32 As far as Exhibit R7 was concerned – this is a letter dated the 23rd October 2002 in which Mr Tijou complained about him 
taking sick leave and required him to provide a medical certificate from then on.  It was put to Mr Carbines that he had 
telephoned in the morning and said he had slept in.  He denied this and said, “no, he was ill”.  It was a situation when his brother 
Glen was sick, and he (Mr Carbines) was also ill.  He was asked whether when he was confronted with the absenteeism he had 
said he had had “the shits” and he said, “no, he would never have said that”.  He had said that if he had gone to see a doctor he 
would have got a week off work.  That was a bit of a joke.  He did not see why he needed the medical certificate.  Mr Carbines 
regarded this as a disciplinary matter but not a warning. 

33 Mr Carbines was referred to the time sheet of the 5th November which indicates that he did not deduct the hour which he had 
taken for the union meeting but said he did not fill in the ordinary hour column – that was done by Mr Barry Reeve.  He had 
taken a normal lunch break in addition to the hourly meeting.  He probably had lunch out of the way before the funeral, which he 
was set down to leave for 12.20pm. 

34 It was put to Mr Carbines that on the 16th November 2002 Mr Tijou had been called at 1.30am and it had been a call from Mr 
Carbines’ number.  He explained this as an error in trying to dial his partner.  He had hit the wrong button on his pre-dial pad on 
the phone.  He later apologised for any inconvenience caused.  He suspects that he had touched the Christian Funeral Company 
number by mistake.  It later transpired that the number could not have been accessed directly to Christian Funeral Company 
because Mr Tijou was able to identify the number from which the phone call had emanated. Mr Carbines maintained that he still 
had Mr Tijou’s private number on his pre-dial directory and had inadvertently pressed the wrong button. He had intended calling 
his partner at the time. 

35 Mr Carbines was referred to Exhibit R4.  This was a letter to Mr Carbines from the Manager dated 6th October 1999. It raised 
concerns about his unwillingness to listen and discuss matters and his tendency to “fly off the handle”.   The letter also directed 
him on the requirements to attend for “viewing/service” in the chapel. It acknowledged his improved performance.  He was 
asked what gave rise to this letter.  He stated that he got to work about ten minutes late on the day concerned.  It was a Chinese 
funeral and these people usually arrive one hour to two hours early.  When he arrived, Ms Barbara Thompson, the Manager at 
the time who signed the letter, “was in a flap”.  The coffin was not in the chapel and it should have been ready at 8.30am.  The 
viewing was not to start until 9.00am anyway and the people had been there from 7.30am.  Mr Carbines said that the document 
was withdrawn.  He said that the owner and Ms Barbara Thomson had contacted him and said that they could not sleep that 
night, the letter was rescinded and there was no official warning to emanate from that letter. 

36 Mr Carbines was referred to Exhibit R5.  This is the letter referring to sleeping whilst in the hearse.  He could not recall if there 
was any further meeting about it.  Mr Carbines explained that he had not been asleep and the person who had reported him was a 
casual who “had it in for him”.  He had merely closed his eyes.  It was a cold day and it was warm inside the car.  He did not 
know what assistance could have been rendered by the company out of this problem anyway. 

37 The thrust of Mr Carbines’ case is that events on the 5th November whereby he did not attend the funeral are explicable on the 
basis that: 

 He needed to speak with the Union; 
 The employees suspected interference by Management which prevented the Union attending originally at 8.30am 

on 5th November; 
 He had other work that had to be done; 
 An acceptable replacement in Mr Roberts was organised; 
 Mr Carbines was able to hire a casual when the need arose, and in this case it was a joint decision with the other 

funeral directors; 
 Mr Paul Roberts was the best choice for a replacement; 
 Mr Carbines did not tell Mr Tijou about the union meeting when he rang him while the manager was on his way 

to the funeral  
38 The conversation with Mr Tijou after his return had been cut short because Mr Carbines had to go home to attend to a previous 

engagement.  According to Mr Carbines the discussion next day with focused on Mr Tijou wanting to know what was discussed 
at the union meeting. He refused to discuss anything unless a union representative was present. 

39 Ms Robyn Potter was called as a witness by the applicant union. She had been with Christian Funeral Company for three years, 
before that she was with Bowra O’Dea.  Ms Potter has known Mr Carbines for three years. 

40 Ms Potter spoke about arrangements for engaging casuals.  If there are calls overnight, she is the first one there in the morning 
and she would normally tell Mr Tijou.  She would run things past him out of courtesy and if there was a need to bring in a casual 
she would organise it.  However, if Mr Tijou is not around she would do it anyway. 

41 Ms Potter was involved in organising the union meeting.  When the time of 8.30am passed without the union official arriving, 
she rang the union.  Ms Potter also told Mr Glen Carbines when the union official was coming and she discussed Mr Paul 
Roberts’ appointment with Mr Carbines and his brother Glen and then called him to do the funeral at Beaconsfield. 

42 As to the dismissal, Ms Potter was there on the 6th November when Mr Carbines was called to the front office but she was not 
there on the 7th November when Mr Carbines was dismissed. 

43 When the union official rang and arranged the meeting for 8.30am on the 5th November Ms Potter did not tell Mr Tijou.  She 
had some knowledge that the union was going to send a fax to advise the respondent of the meeting, but this knowledge may 
have come about subsequent to all of the events.  Ms Potter denies that she spoke with Mr Tijou when he rang at 12.30pm on the 
5th November.  She says she did not speak to Mr Tijou until after 3.00pm.  She did not ask Mr Reeve about employing a casual 
as he was not “out the back or in the office”.  Ms Potter acknowledged that Mr Tijou was available on the phone at the time the 
casual employee was called to work on the funeral at Beaconsfield.  She does not recall the incident on the 18th October 2002 
when Mr Carbines had rung in advising first, that he had slept in, and secondly saying later that he would be off sick.  According 
to the respondent she spoke with Mr Tijou and expressed frustration to him at Mr Carbines’ lack of commitment.  Ms Potter did 
not recall the conversation. 
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44 It was noted that Ms Potter was not disciplined about claiming payment for the union meeting, nor for calling in a casual.  She 
stated that she would not ring Mr Tijou if she needed to retain the services of a casual as she knew the needs of the business. In 
fact she had more experience in the industry than Mr Tijou. 

45 It is noted that there were no questions addressed to Ms Potter about Mr Carbines’ performance other than the incident on the 
18th October. 

46 The only evidence provided by Mr Glen Carbines that was of any interest was what he had heard Mr Tijou and his brother 
speaking about at the time he was either suspended or terminated.  He stated that he could hear that there was some discussion in 
the doorway or just outside the doorway of Mr Tijou’s office.  He ventured the evidence that he heard Mr Carbines saying that 
he wanted union representation before pursuing “it” any further and that if Mr Tijou wanted to know what happened to ask the 
union representative. But this witness said that he did not hear what Mr Tijou was saying. 

47 Mr Tijou outlined events of the 5th November.  This was Melbourne Cup Day.  After listening to the Melbourne Cup at lunch 
time Mr Tijou had set off in the hearse to attend the funeral for Mekisic at Beaconsfield.  Just before he left Mr Tijou confirmed 
that Mr Carbines would be following him.  When he was driving towards the Farmer Freeway he received a call from 
Mr Carbines who told him that he wouldn’t be attending the funeral because he had another engagement.  Mr Carbines had 
organised Mr Paul Roberts to attend in his place.  Mr Tijou said he was stunned because he was counting on Mr Carbines to 
attend the funeral to assist with things that happened at a Catholic funeral.  Mr Tijou said he enquired as to what the other 
engagement was and whether another funeral had come in.  He said Mr Carbines had said, “no, I’ve just got another 
engagement” and then hung up on him.  Mr Tijou says he then phoned Mr Paul Roberts, who confirmed that he would be 
attending the funeral.  He told Mr Tijou that Ms Potter had phoned him but that she had passed the phone over to Mr Carbines 
who had arranged for Mr Roberts to go to the funeral in his place.  Mr Tijou then stated that he phoned Ms Potter and asked her 
what was going on and asked why Mr Carbines wasn’t going to the funeral.  Mr Tijou stated that Ms Potter said that 
Mr Carbines had another engagement.  As to what it was Ms Potter said, “no, you’ll have to talk to him”.  Mr Tijou then stated, 
“alright, well I’ll talk to him when I get back”.  He then hung up and several minutes later, phoned the Receptionist, Dale and 
wanted to know what was going on.  She said that all the others in the office were down the back of the building but she did not 
know what was going on.  Mr Tijou then proceeded to the funeral and left the committal proceedings just after 4.00pm. 

48 Mr Tijou rang and spoke with Dale again, who told him that there had been a meeting with the union.  Mr Tijou then stated that 
he had returned to the office at about 4.30pm.  He was let out by the hearse driver and went straight to his office.  As he came up 
the passage he noticed Mr Carbines was in his office and said to him “Greg, can I see you in my office please?”  Mr Carbines 
said, “no, it is home time.  I am going home”.  Mr Tijou stated “No, Greg I need to see you now.  I want to find out what is 
going on”.  With that Mr Tijou proceeded to his office, put his jacket down and when Mr Carbines did not walk in he went out to 
the workshop and was told by the hearse driver that Mr Carbines had just left, in such a hurry that he’d nearly backed over him. 

49 Mr Tijou re-affirmed that he did not know that the union meeting was going on when he proceeded to the funeral at around 
12.30pm that day. 

50 Mr Tijou then related the events of the 6th November – the following day.  Mr Tijou conducted a meeting with a representative 
of another funeral company.  That meeting took about an hour.  He then went and asked Mr Carbines to come and see him so he 
could discuss what happened the day before. 

51 Mr Tijou stated: 
““Greg came in and sat down and I said, “Greg, can you tell me why you didn’t come to the funeral yesterday?”  And he 
said, 
“The Union came in and I went to the meeting.”  So I said, 
“Well, you know, why – why did the union come in?  What time was that?”  He said, “I’m not going to tell you anything 
about the meeting.”  I said, 
“I’m not asking about the meeting, I’m asking what time it was that the Union came in.”  He said, 
“I’ve been advised I don’t have to say anything.”  So I said, 
“Well, I’m sorry Greg, but as a staff member you do have to tell me, you know, why you don’t – why you didn’t come to 
the   -- to the funeral.  This is an operational matter and you’re obliged to tell me.”  He stood up then and he said, “I don’t 
have anything to say.”  And I said, 
“Well, yes, you’re obliged to tell me.”  And he said, 
“I’m not going to say anything.”  And he left.  At no time did he ask for any Union representation at that meeting.  I was 
somewhat cross about that, and I certainly didn’t want to  -- to have any problems during the day so I went down to the 
arrangers’ office where Greg normally sat, and Greg and Barry and Glen were all there.  I told them, at that time, that 
Duncan and I had arranged – had found a place where we could house the two vehicles that Greg and Glen had been 
driving up until that point.  And gave them notice that in a – in a week or two we would be housing those vehicles 
elsewhere.  I then advised Greg that I was placing him on suspension on full pay for the rest of that day.  He said to me that 
he wasn’t going to to, that was – that he wasn’t going to take any notice of that, and he was going to stay.  I said “No, 
you’re on suspension and you’ll have to leave.”  He said,  
“No, I’ve got paperwork to do.”  And I said, 
“No, you’re on suspension, you’ll have to go.  You’re now trespassing and if you don’t leave, I will call the police.”  
Shortly thereafter he left.””. 

(Transcript pp 86 - 87) 
52 As to why Mr Tijou had suspended Mr Carbines’ employment, Mr Tijou responded, “Because I was cross with him for not 

discussing the matter with me the night before, for not discussing the matter with me that morning.  I didn’t want there to be an 
escalation of that and I felt it was better that he go home.  I suspended him with full pay and that would give us a chance to be 
apart.” 

53 Mr Tijou then relayed the fact that he had received a phone call from Mr Shane O’Reilly at the union asking as to on what 
authority he had suspended a member and whether it was suspension with pay.  He was told that Mr Carbines had been 
suspended with full pay and he left it at that.  Mr O’Reilly did ask some other questions and Mr Tijou stated he had asked why 
he had come and had a meeting with the staff.  He was told that the staff wanted to have a meeting to air their grievances.  Mr  
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Tijou stated that there had already been some meetings about that and that the staff had had opportunities to say things.  Mr 
Tijou stated that he wasn’t concerned that they had had a meeting with the union, although it was the first time he had heard 
about it.  He said he was concerned that they had had a meeting the previous day in work time, without notice, without advising 
management and they had disrupted the business.  Whilst it is true that permanent staff can engage casuals at appropriate times 
he would expect them to exercise their initiative.  But this is in the event when they need staff because they don’t have any staff 
otherwise to attend funerals.  There is no authority for funeral directors to engage a casual so they can avoid going to a funeral, 
where they have been rostered on with plenty of notice. 

54 Mr Tijou stated what the cost of retaining a casual was for that afternoon was probably in the region of $117.00.  This was four 
hours’ work and about forty kilometres travel to be paid.  Mr Tijou stated that he asked Mr O’Reilly what the problems were and 
he was told a few of the things the staff weren’t happy about: 

 They couldn’t identify their on-call allowance from their normal pay; 
 There was concern about the payment of overtime; 
 They were concerned about having to stay at home for periods when they were on-call; 
 There were other things mentioned about sick leave and bereavement leave. 

55 Mr Tijou stated that he was happy to have a meeting with Mr O’Reilly to discuss these concerns and that he had already had a 
meeting with staff and covered a number of these matters and that they had advised that they were going to have a meeting and 
get back to him.  He arranged a time to meet with Mr O’Reilly and the phone call was left at that.  

56 In the conversation with Mr O’Reilly Mr Tijou asked whether any notice had been given of the union meeting.  Mr O’Reilly 
told him that he didn’t think he had to.  Mr Tijou referred him to the Award and as far as he was concerned Mr O’Reilly 
acknowledged that he did have to give proper notice for a meeting. 

57 Mr Tijou was asked whether any mention was made of any fax that had been sent to the respondent.  He stated that Mr O’Reilly 
stated that he had organised for a fax to be sent to the office on the evening before, that is the 4th November and that whilst he 
had not sent it himself, he had asked someone else to do so.  Mr O’Reilly said to him that on the morning of the 5th November, 
someone had phoned from the office and cancelled the meeting.  Mr Tijou stated that he told him they didn’t have any fax, that 
he had not seen any fax and that he was unaware of who had cancelled the meeting.  Mr O’Reilly did not know who had 
cancelled the meeting but was emphatic that a fax had been sent and that someone had cancelled the meeting.  According to Mr 
Tijou the fax that had been claimed to have been sent by the union to set up the meeting with staff on the 5th November had 
never been received. 

58 Exhibit R10 was tendered.  This was a fax journal from the respondent’s office.  Mr Tijou stated that when he had returned to 
the office on the 5th November and had asked Mr Carbines to accompany him to his office and he had declined, he went back 
and spoke to Mr Barry Reeve.  Mr Reeve confirmed that there had been a meeting there that afternoon so he queried with him as 
to why it had been necessary to have the meeting when he was at the funeral, when Mr Carbines should have been at the funeral 
with him.  Mr Reeve had said to him that the staff had claimed that the union had sent a fax the day before and they believed that 
Mr Tijou had received the fax and had phoned the union office in the morning and cancelled the meeting.  Mr Tijou enquired as 
to whether Mr Reeve knew how to print out the fax journal and they went out to the fax machine and dialled up the journal and 
printed out the log.  There was no fax from the union on the 4th November.  Mr Tijou was at a loss to know how he was 
supposed to have received a fax and to have cancelled the meeting. 

59 When questioned again about his knowledge of the union meeting, Mr Tijou was emphatic that he had not cancelled any 
proposed meeting, in fact, that he was even unaware to which union his staff belonged.  He had to enquire from the advocate 
representing the union which one the members belonged to. 

60 Mr Tijou was asked what happened next.  He stated that after taking advice the evening before, he had determined that it was 
appropriate to dismiss Mr Carbines, given the number of occasions when he had been in a situation of what Mr Tijou believed 
constituted misconduct.  He did not believe that there should be a continuation of the working relationship.  It was, in his view, a 
serious matter not to have attended a funeral and he did not believe that the reason given was an appropriate one for him not 
attending.  Mr Tijou said that Mr Carbines did not have authority to organise the employment of a casual in order to avoid going 
to the funeral.  He had been given two opportunities to explain his conduct to Mr Tijou and had declined on both occasions to do 
so.  Mr Tijou said he felt it was appropriate for them to part. 

61 Mr Tijou stated that first thing on the morning of the 7th November Mr Tijou asked Mr Reeve to accompany him to the front 
office and he then asked Mr Carbines to join him.  He stated that this was around 8.30am.  He advised Mr Carbines that he felt 
the circumstances of the 5th November had been yet another act of misconduct and that he had been given opportunities to 
explain his actions and had declined to do so.  He said he felt it was now appropriate that they part ways.  Mr Tijou stated that he 
advised Mr Carbines that he would be paid three weeks’ in lieu of notice and that he would be leaving immediately.  He asked 
him to return his key and any Christian Funeral Company property that he had.  Mr Tijou stated that Mr Carbines said he was 
not happy with this and stated that he would be seeking the assistance of the union.  Mr Tijou then handed Mr Carbines the letter 
he had prepared and Mr Carbines left the premises. 

62 At that meeting Mr Tijou stated that Mr Carbines had told him that the union had come in and he had attended the meeting.  
When Mr Tijou advised Mr Carbines that he regarded it as misconduct for him not to attend the funeral, Mr Carbines stated that 
he felt he had fulfilled his obligation by arranging for someone else to attend the funeral in his place. 

63 Mr Tijou was asked about the previous occasions which he considered constituted misconduct on the part of Mr Carbines.  He 
stated that there had been a number of occasions when Mr Carbines had come to work smelling of alcohol, very strongly.  He 
had on one occasion – the 24th October – tried to discuss the matter with the owner of the business and that Mr Duncan Ruocco 
had advised him that he had previously (only one week previously) had occasion to talk to Mr Carbines about the strong smell of 
alcohol he emitted when he came to work.  There had been a number of days when that had been so.  Mr Tijou claimed that 
sometimes the smell of alcohol was overpowering.  He stated that he didn’t always bring up this matter with Mr Carbines. 

64 Mr Tijou was referred to Exhibit A5, the letter dated 24th June 2002 about Mr Carbines smelling of alcohol and was asked what 
caused him to write that letter. Mr Tijou stated that he was concerned that Mr Carbines, when meeting people to arrange 
funerals, would smell of alcohol and this would be a problem for the business and that if he drove whilst above the legal limit 
when he was taking company vehicles home to garage them, or driving to and from work and there was an accident, then the 
insurance would not cover the claim.  He stated that Mr Carbines’ reaction was that he was entitled to have a few drinks and that 
he really did not think he smelled of alcohol and he did not seem to be overly concerned about it.  There was not question of Mr  
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Carbines drinking at work.  In the letter there was an offer to give any assistance.  By this, Mr Tijou had thought maybe 
counselling might have been a course that was open to Mr Carbines.   

65 Mr Tijou re-affirmed that Mr Carbines was an excellent funeral director and that all the funerals he had conducted had been of a 
satisfactory standard. 

66 Mr Tijou stated that the letter dated 23rd October 2002 (Exhibit R7) arose from an incident when Mr Carbines had rung in and 
stated that he had slept in but later had rung in to claim that he was ill.  This advice had been given to Mr Tijou by Ms Robyn 
Potter.  Subsequently that morning he asked Ms Potter why Mr Carbines had not phoned him and she had replied, “Oh well, he 
wouldn’t phone you because he has been drinking again.”  She had commented on the inconvenience of the situation when Mr 
Carbines knew that his brother was also off.  That put pressure on the rest of the staff. 

67 Mr Tijou related a conversation when he had handed Mr Carbines the letter.  Mr Carbines’ response had been, “alright, I will go 
and see a doctor then and he will probably give me a week off.”  Mr Tijou said that it had not been the most serious of comments 
and had been intended as a joke.  When pressed about other examples of misconduct Mr Tijou referred to a number of letters 
that were on Mr Carbines’ personal file, which he had previously seen, and about which he had spoken with the previous 
Manager, Barbara Thompson.  There had been another manager before him, Mr Kieran Ford, but he only met with him briefly. 

68 Mr Tijou was referred to Exhibit R4 and was asked whether he had any knowledge of that letter being rescinded.  He said it had 
not.  He had spoken with Mr Ruocco and Ms Thompson and they had indicated that the letter had not been withdrawn. This 
letter referred to Mr Carbines’ attitude and to the requirements for viewing/servicing the deceased in the chapel. 

69 Mr Tijou had previously given evidence that when he terminated Mr Carbines’ services he had asked him to hand back any 
property belonging to the Christian Funeral Company in his possession.  To the best of Mr Tijou’s knowledge he believed that 
he still had equipment belonging to the company and this item was a cordless phone.  Mr Carbines had been asked to return it 
but had failed to do so.  There was also an amount of $920.00 outstanding that Mr Carbines owed the company, from a loan that 
had been granted to him.  The money had been to buy some golf clubs and to join a golf club.  Mr Tijou was not the manager at 
the time that this transaction took place. 

70 It appears from Mr Tijou’s evidence that on the 7th November, after Mr Carbines’ services had been terminated, Mr Tijou noted 
that one of the cars was missing from the carpark.  He enquired of other staff as to its whereabouts.  He was advised by Mr Barry 
Reeve that he had found out that Mr Carbines had taken the car and a mobile phone and had gone to the union office.  This was 
not an authorised use of the car or the mobile phone that was in the car. Mr Tijou asked the staff to phone Mr Carbines, tell him 
to bring back the car and return the phone.  Mr Glen Carbines and Mr Barry Reeve both told Mr Tijou they were too busy to do 
that and Ms Robyn Potter told him she thought it was all nonsense!  However, it is believed that Ms Potter went to make the 
phone call.  When the car had not been returned after about half an hour Mr Tijou said that he called the police station and made 
a complaint. 

71 Mr Tijou re-affirmed that he had not terminated Mr Carbines’ services because he was or was not a member of the union, or was 
or was not to become a member of the union or ceased to become a member of the union.  He confirmed that it is common for 
funeral directors to get testimonials from the families of the deceased. 

72 Mr Tijou re-affirmed that he had terminated Mr Carbines’ services because he considered that the other matters, unreliability 
and misconduct outweighed those of Mr Carbines being a good funeral director.  He emphasised that reliability was an important 
part of the work of the funeral arranger.  ““You do not get a second opportunity in the funeral business.”  People counted on the 
reliability and you are being watched right from the word “go” -  from the time the family makes the first call enquiring about 
whether you can do a funeral and what price it might be, right through the funeral, the conduct and the follow up.” 

73 Evidence was presented by Mr Carbines’ brother that Mr Carbines had applied for his brother’s job when he (Glen) had left the 
Christian Funeral Company.  Mr Tijou was asked why he had not re-employed Mr Carbines on that occasion.  Mr Tijou said that 
he took into account that matters had accumulated over the years and the incidents since he had left, including taking the car and 
phone, cords, etc.  He also had another application from a funeral director whom he considered to be entirely appropriate for the 
position. 

74 Mr Tijou was referred to Exhibit A3, the letter of dismissal.  He confirmed that the only reason given by Mr Carbines for not 
attending the funeral on the 5th November was that he had attended the union meeting but he had refused to say the time the 
union came in.  He acknowledged that Mr Carbines couldn’t have given much notice of the union meeting.  It was put to him 
that it was not only Mr Carbines who got the casual to come in.  Mr Tijou had no idea of what other staff were involved in 
obtaining the services of the casual. 

75 It was put to Mr Tijou that Mr Carbines hadn’t refused to discuss his absence from the funeral.  Mr Tijou said that Mr Carbines 
had gone home.  Mr Tijou stated that Mr Carbines did not want to discuss it when he had been approached and then Mr Tijou 
sent him home the following day when Mr Carbines again refused to discuss the matter.  Mr Tijou believed that there was plenty 
of opportunity to explain why he had not attended the funeral.  It was put to him that a reason had been given.  The union had 
come in and he had wanted to go to the meeting.   

76 As to previous warnings, he was firstly referred to Exhibit A3.  This warning had been given to him by a previous manager.  Mr 
Tijou could not recall if he had given any warnings and he would have to refresh his memory by looking at the Exhibits.  He had 
never discussed any of the other warnings given to Mr Carbines by any of the other managers. 

77 Mr Tijou was referred to Exhibit A5 (smelling of alcohol).  It was put to him that this was not a warning it was an offer of 
assistance.  He was asked what action was taken and replied that it was only to let Mr Carbines know that assistance could be 
given.  He was asked why he hadn’t been sent home when he smelled of alcohol and he replied that Mr Carbines had said he was 
okay and he would overcome the smell and there were no funerals on that day as far as Mr Tijou could recall.  

78 It was put to Mr Tijou Exhibit R7, the requirement to submit a medical certificate was not a warning but was just invoking the 
provisions of the Award. 

79 Mr Tijou stated that he had discussed Exhibit R4 with Ms Barbara Thompson, the previous manager.  It was put to him that it 
had been withdrawn.  Mr Tijou said that he had spoken with Ms Thompson the day of the last hearing and as far as she was 
concerned some document had been withdrawn but this letter had been put in its place.  He had spoken to Mr Ruocco, the owner 
of the business, about the withdrawal of the document and his evidence had been the same. 

80 Mr Tijou confirmed that Mr Reeve was the works supervisor in his absence.  It was emphatically denied by Mr Tijou that Mr 
Carbines had said he wanted union representation when he had been confronted by Mr Tijou.  He also rejected the evidence of 
Mr Glen Carbines which sought to confirm that Mr Carbines had wanted the union representative to be in attendance when he 
was being spoken to by Mr Tijou.  Mr Tijou denied that Mr Carbines had argued that way. 
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81 Mr Tijou confirmed that there were three funeral directors plus himself and that there can be two or three attending a funeral, 
depending on the workload.  They tried to use full-time employees before casuals and tried to have at least one funeral director 
in the office for calls and transfers.  It was put to him that it was unusual to have two or three funeral directors attending a 
funeral to which he replied that it was not unusual.   

82 As to the possibility of reinstatement because there was vacancy, Mr Tijou said there was no vacancy.  He confirmed that the 
business could not be run with the two or three remaining funeral directors.  It was put to him that Mr Reeve had authorised 
payment for the meeting which had taken place during business hours.  It was further put to him that he had terminated Mr 
Carbines’ services for attending a union meeting.  He denied that this was the case. 

83 It was put to Mr Tijou that Mr Carbines had not refused to give reasons and that Mr Carbines was hard done by.  Mr Tijou 
acknowledged there was only one reason given and that had been that he had wanted to attend the union meeting.  It was put to 
him that there was an authority to engage casuals and he acknowledged that this was the case but not to replace a full time 
employee with a casual at the funeral.  It was further put to him that all the staff had made the decision to engage the casual.  Mr 
Tijou acknowledged that he did not know about that and that there had not been any warnings given to Mr Carbines for eighteen 
months, and that there had been eighteen months of good service.  Mr Tijou said that Mr Carbines was a good funeral director 
but he was unreliable.  It was put to him that there was no evidence of unreliability or unsuitability for the job and that he had 
never issued him with a warning.   

84 Reference was made to the letter of dismissal and as to what “poor performance” Mr Tijou was alluding to in this letter.  He 
stated it had been the issue of fighting with staff and sleeping at a funeral, but acknowledged that he had not discussed these with 
Mr Carbines.  It was put to him that it was unfair to sack him on grounds which had not been discussed with the employee. 

85 In re-examination Mr Tijou commented on the impracticability of reinstatement.  He stated that the level of work had been 
below budget and that the existing contingent of staff could handle more funerals if they came into the business.  If Mr Carbines 
was reinstated it would be an expense the business could not afford and that he would have people sitting around doing nothing. 

86 The respondent called Mr Reeve to give evidence.  He stated that his position was that of Funeral Director and Operations 
Supervisor.  He is in charge of the day to day operations of the funeral service and rosters staff to attend funerals. 

87 Mr Reeve acknowledged authorship of Exhibit R2 which was the roster for the funeral which Mr Carbines failed to attend.  He 
stated that it was not normal to put two funeral directors on for the funeral which Mr Carbines had failed to attend.  It wasn’t 
normal to put two funeral directors on for one funeral but that depended upon whether things were quiet and whether or not there 
was a casual available.  On this occasion he recalled that Mr Tijou was not experienced in these funerals and that everybody else 
in the team did have experience.  He stated that there was no particular reason why there was another funeral director attending 
that funeral.  He confirmed that Mr Carbines knew of his rostering and had not objected to it when it had been given to him. 

88 As to the meeting on the 5th November Mr Reeve attended the meeting with the union representative. He was not a member of 
the union then or now but he became aware of the meeting shortly before it began. He had heard a conversation and understood 
that a fax was supposed to have been sent advising of the meeting but he could not recall whom he heard saying this. He had not 
been involved in the recruitment of Mr Paul Roberts to the funeral that day. He had not bee asked to arrange a casual for the 
funeral and he spoke about the altercation he had with Mr Carbines. He stated that he had not seen Exhibit R3 before but further 
stated that he had received bruising as had been set out in the letter. He stated there had been a verbal altercation and that he had 
been standing in the doorway and had been pushed with such force that he was forced back two metres and fell into a trolley. He 
collapsed on the inside of the trolley with considerable force. 

89 Under cross examination Mr Reeve confirmed that he had received a letter about the incident and that it was in terms similar to 
Exhibit R3. He had gone to a doctor and had had a day or so off work. There were no other warnings other than what was in the 
letter. Mr Reeve confirmed that he had signed time sheets which paid for the union meeting. He could not answer as to whether 
or not the union meeting was appropriate or not. 

90 Mr Reeve acknowledged that he had not contacted Mr Tijou when he became aware that Mr Carbines was not going to attend 
the funeral at Beaconsfield. In hindsight he considers that he should have done that. 

91 The respondent addressed the grounds upon which the unfairness had been alleged by the applicant inion in the identification of 
matters referred for hearing and determination. 

92 In the first instance it was submitted that any failure to pay the correct payment in lieu of notice (which is denied) of itself does 
not render the dismissal unfair. Next that the termination of employment was not a summary dismissal. It was argued that the 
contract of service provisions under the Funeral Directors’ Assistants’ Award provides for payment in lieu of notice. Anyway, it 
was submitted, the applicant union can’t have it both ways; a claim that payment was incorrect and an assertion that there was a 
summary dismissal from employment cannot both stand. 

93 The respondent reviewed the series of Exhibits relevant to Mr Carbines i.e. Exhibit R1 (undated but probably circa 2001 re 
alleged drinking problem), Exhibit R7 (dated 23rd October 2002 re the requirement to supply medical certificates with future 
sick leave applications), Exhibit A5 (dated 24th June 2002 re the smell of alcohol) to show the tenor of Mr Carbines behaviours 
and the opportunities the respondent had afforded him for assistance in addressing what was seen as a problem. With respect to 
Exhibit R4 (dated 6th October 1999 re attitude and adherence to procedures regarding “viewing/servicing” of the deceased 
remains in the chapel) it was submitted that the document had not been withdrawn as the applicant union had submitted and that 
it stood as a warning to the employee. It was noted that it also included words of encouragement about the positive feedback that 
comes from clients. However there was according to the respondent a continuing concern about Mr Carbines performance.  
Exhibit R5 (dated 4th September 2000 re sleeping whilst at a funeral service was taking place), Exhibit R6 (dated 29th March 
2001 re taking additional time off to that for which approval had been given) and Exhibit A5 (dated 24th June 2002 re the smell 
of alcohol on the employee) show a pattern of behaviour but also record the opportunity for assistance being extended to 
Mr Carbines. He was encouraged to improve his performance and was given encouragement when it happened. However what 
was required by the respondent was a sustained improvement not just an improvement for a few weeks. It was submitted that in 
the respondent’s business, reliability was paramount. The actions manifested by Mr Carbines as documented above together with 
a disregard to adhere to rostering requirements (Exhibit R2 the schedule on 5th November 2002 for the funeral at Beaconsfield) 
put the good reputation of the respondent at risk. 

94 It was submitted that these acts which amounted to repeated breaches of the employment contract had resulted in warnings and 
offers of assistance. However by the time 5th November had come about the possibility of further assistance was exhausted. It 
was in the respondent company’s view wrong to argue, as the applicant union had done, that Mr Carbines had not been given the 
opportunity to respond to incidents where misconduct had been raised or given a chance to improve his conduct. The series of 
events recorded in the Exhibits together with offers of assistance refute this assertion. 
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95 Next the respondent denies that the termination of the applicant union’s member had anything to do with the fact of attending a 
union meeting or that he was a member of the union. There was no connection between the dismissal from employment and a 
“prohibited reason” which may be gleaned from the provisions of s 97D and s 6A of the Industrial Relations Act, 1979. 

96 The dismissal followed from the employee’s failure to carry out duties for which he was rostered and which he confirmed with 
the manager he would perform only minutes before he abandoned his role in assisting at a funeral. Although others were 
involved in making arrangements which contributed to that happening, it was Mr Carbines who refused to give an explanation 
for his actions on 5th November and subsequently when he was pressed by his employer. It was submitted that Mr Carbines had 
put his own interests above those of his employer and above the duty he had to perform the task to which he had been assigned. 

97 The respondent noted there are specific statutory requirements that have to be met for union meetings to be held. There was no 
notification given to the employer although the applicant union may have thought that there had been compliance. However no 
fax evidence had been received. 

98 It was submitted that there was the opportunity for Mr Carbines to consult with Mr Tijou about his attendance at a meeting with 
the union and to get his approval not to participate in the funeral service for which he was rostered. This did not occur. When 
confronted by the employer Mr Carbines had failed to give a proper answer as to the reason for not performing his duties. It was 
in the employers view an unsatisfactory response to merely refer to his attendance at a union meeting. That in the respondent’s 
opinion warranted summary dismissal although it had in its opinion terminated the employment with payment in lieu of notice. 

99 It was submitted that in refusing to discuss his actions, which he was obliged to do, Mr Carbines had taken a course which 
negated any opportunity for procedural fairness. Anyway if there was any semblance of procedural unfairness that was not fatal 
to the respondent’s position. 

100 Furthermore it was submitted Mr Carbines’ actions subsequent to his termination of employment in taking a motor vehicle and 
mobile telephone from the respondent’s premises confirmed the rectitude of the decision to dismiss. 

101 The respondent noted that there had been contradictions in the evidence presented. The evidence of Mr Carbines and Ms Potter 
was referred to in the context of Exhibit A4, the notes written by Mr Carbines on the 6th November.  Ms Potter’s evidence had 
been that Mr Carbines had left the premises when she returned; his was that she contacted the union about his situation. 
Furthermore it was submitted that the notes were compiled some time after the incident and were crafted to suit the author’s 
circumstances. The respondent questioned Mr Carbines’ credibility and submitted that assertions concerning warnings and 
events that were either withdrawn or did not occur were countered by the respondent. The situation with Mr Reeve was cited. 
There had been an incident which lead to bruising and on Mr Reeve’s evidence those injuries were consistent with an 
altercation. There was in the respondent’s view no possibility of the relationship with Mr Carbines being re-established. 

102 While his ability to perform as a funeral director is unquestioned, it is lack of reliability and other issues that poses a risk for the 
respondent company. In the light of all of this it is submitted that the termination was not harsh, oppressive nor unfair. 

103 The applicant union submits that in the first instance the Commission should determine that the member Mr Carbines was 
summarily dismissed. It rejects the argument that the Award entitles payment in lieu of notice and that the payment which was 
made disposes of that claim. On the resolution of this issue the union points out that while the onus of proving that the dismissal 
was unfair there is a burden that the respondent must discharge. The respondent must show that it had reasonable cause to 
dismiss Mr Carbines without notice. 

104 The Commission is reminded that in exercising its jurisdiction it must act according to the provisions of s 26 of the Act. 
105 It is submitted that there was no reasonable cause for dismissing Mr Carbines. The letter of dismissal (Exhibit A3) cites seven 

reasons. The applicant union addressed each of these. 
106 1. Mr Carbines failure to attend the funeral on 5th November without notice. 

It is argued that Mr Carbines gave as much notice as possible. He telephoned Mr Tijou who acknowledged that the funeral 
went smoothly. It was conceded by Mr Tijou that Mr Carbines could not have given more notice. Anyway it was unusual to 
have two funeral directors officiating. That was the evidence of Mr Reeve. 

107 2. The applicant union’s member had failed to attend without reason after confirming that he would be there on time. 
Mr Carbines gave the reason, he had another engagement and when asked confirmed it was not another funeral. 
It was submitted that he wasn’t asked to elaborate on the matter. Subsequently he stated that he had a attended a union 
meeting. This was a valid reason and it did not interfere with his duties at the Christian Funeral Company that afternoon. 

108 3. In arranging a casual employee to replace him and thereby incurring unwarranted expense to the business. 
The arrangement was made by three employees not Mr Carbines alone. The others were not disciplined and nor should they 
be for taking that action. The decision to arrange the casual was appropriate given that the meeting was called at short 
notice. It was submitted that Mr Reeve had accepted the meeting should take place and thereby condoned it. 

109 4. Mr Carbines had refused to discuss the matter. 
It was submitted that these attempts were made at the close of business on 5th November and in the office on 6th November. 
It was reasonable that Mr Carbines should leave the respondent’s premises on 5th November as he had a pressing 
commitment. Next morning according to Mr Tijou there was a blank refusal. Based on the evidence of Mr Carbines and his 
brother Mr Glen Carbines there was a request for union representation at the meeting. Mr Tijou could have availed himself 
of that. 
Even if Mr Tijou’s uncorroborated evidence is accepted and Mr Carbines did not seek union representation, it would still 
have been reasonable for Mr Tijou to have arranged for the union’s participation where attendance at a union meeting had 
occurred prior to the dismissal and where the employee allegedly refused to state the time at which the union arrived. 

110 5. Various acts of misconduct 
There were allegedly three warnings on Mr Carbines’ file. It was submitted that at no time during Mr Carbines’ 
employment or just prior to his termination did Mr Tijou discuss the content of the personal file with Mr Carbines. 
It is argued that these records cannot be used to justify summary dismissal. Exhibit R4 (dated 6th October 1999 re attitude 
and viewing/servicing) shows that incident to have been three years old. 
Hearsay evidence about warnings should be disregarded. Mr Carbines was in the best position to give evidence on these 
matters. The subject matter was unclear and of no assistance. 
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With respect to Exhibit R5 (dated 4th September 2000 re sleeping during a funeral service), this is two years old and was 
not subject to proper evidence from the author. It was submitted that anyway no harm arose to the respondent from this 
incident. 
The “third and final warning” given on 29th March 2001 about being away from work in the morning of the day on which 
Mr Carbines was to have the afternoon off for his brother’s wedding, was eighteen months old. 

111 6. Other occasions of poor performance. 
If this included Exhibit R3 (dated 18th August 2000 re incident involving Mr Barry Reeve) that was not a warning or record 
of performance, it was a request for a response. Mr Reeve received the same letter. In the absence of other documentation  
it must be accepted that this matter was resolved. 
With respect to Exhibit R1 (undated re perceived drinking problem) Mr Carbines denies that there were “many occasions” 
on which this matter was discussed. It is submitted that there is nothing that can be drawn from this to support an allegation 
of poor performance. 
The letter under cover of Exhibit R7 (dated 23rd October 2002 re sick leave applications) is not a disciplinary matter nor 
does it relate to performance. 
It is submitted that the matter raised in Exhibit A5 (dated 24th June 2002 re smelling of alcohol) was not of great 
importance. Mr Tijou did not send Mr Carbines home. 

112 7. Mr Carbines was not prepared to follow normal work procedures. 
It was submitted that there was no evidence and certainly no incidents for eighteen months that could support a finding 
based on this assertion. 

113 In arranging the union meeting which was the pretext from which other events sprang, it was submitted that a number of people 
were involved and other than Mr Carbines no matters have been raised by the respondent with them. Furthermore it is submitted 
that Mr Carbines acted appropriately in the circumstances. It was the third attempt to arrange a meeting at which he was required 
to attend. 

114 It is submitted that in retaining a casual employee to attend the funeral Mr Carbines acted properly. It is not clear what breach of 
procedure occurred in the circumstances; staff were authorised to engage casuals. In this case any breach has been directed at Mr 
Carbines alone and not the other staff with whom he acted. Indeed Mr Reeve the work supervisor authorised payment of wages 
for attending the union meeting. That is sufficient reason for Mr Carbines to believe he had authority to attend. Mr Tijou knew 
that a meeting with the union was to follow the discussion that he last participated in with the staff and their representative. It 
was hard to expect Mr Carbines to discuss anything about the meeting before those matters could be dealt with by the union. 

115 It was argued by the applicant union that Mr Carbines had been terminated summarily for attending a union meeting and the 
effect of that was to intimidate other employees. 

116 With particular reference to the matters listed in the schedule following the conclusion of proceedings under s 44 of the Act, the 
applicant union submitted: 

 no previous misconduct was made out and in any event there had not been an incident in behaviour or 
performance which warranted comment for eighteen months. In fact there was evidence by was of 
testimonials to show consistently good performance. 

 Given the absence of legitimate grounds for dismissing Mr Carbines it is asserted that his services were 
terminated for being a union member and for attending a union meeting. 

 Furthermore that the evidence of Mr Carbines should be preferred to that of Mr Tijou in that at all times he 
did seek union representation in discussion. 

117 It was argued that Mr Carbines was a competent funeral director and any perceptions of unreliability and misconduct are ill 
conceived. 

118 The issue of the way the dismissal was effected is determined by reference to the facts upon which that action was taken. Mr 
Carbines was given the notice that his services had been dispensed with together with advice that he was to remove himself from 
the premises. Although payment in lieu of a period of notice was advised to him at that time, that in my view did not alter the 
character of the termination of employment. The award provision which refers to payment in lieu of notice is particular to a 
penalty where wither party has failed to comply with the requirements to give adequate notice of an intention to cease the 
employment relationship. It does not translate to a legal entitlement for the employer to effect a termination which has been 
summarily carried out to be otherwise notice in accordance with the award provision. 

119 The implication of this finding is that the onus rests on the respondent employer to show that it had reasonable cause to 
terminate the applicant union member’s services. In this respect to satisfy the onus of showing that the behaviour upon which the 
termination of employment had occurred and amounted to misconduct sufficient to justify bringing the relationship to an end. 
This is indeed what the respondent had said was the basis upon which the termination of employment was effected in the letter 
of dismissal. 

120 It is, in my view insufficient for the union to seek to explain or justify Mr Carbines’ action in not attending the rostered 
commitment as required by citing the availability of other work “in tying up loose ends” when he did not attend the Beaconsfield 
funeral. Nor is it acceptable to claim that Mr Roberts, a Catholic was the best person to assist the manager. That is not 
justification for Mr Carbines not attending. 

121 The fact it may have been unusual to have two funeral directors rostered to officiate at a funeral is immaterial to the situation. It 
was management’s prerogative to organise the attendance as it required. The fact that Mr Tijou needed Mr Carbines’ experience 
in managing the respondents responsibilities at the funeral service were sufficient to establish that his duty was to attend 
Beaconsfield as arranged. 

122 It is not an answer to the concern about bringing a casual employee on duty to say that funeral directors had authority to initiate 
such arrangements. Such authority was conditional upon the needs of the business not the convenience of staff or their 
requirements to attend to other matters including meeting with the union during working hours. 

123 On the evidence there is a question as to whether or not there was an imperative to have a meeting with the union. According to 
Mr Carbines the manager had agreed to look into the staff’s concerns about on-call arrangements and the conditions under which  
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work was undertaken. It was clearly the case that the meeting with management had taken place with staff and that they were to 
get to their union for advice before responding to Mr Tijou. The inference that the meeting had to be arranged because of 
recalcitrance on Mr Tijou’s part is rejected. There was no doubt some frustration on the part of the union members because 
several meetings had been cancelled. But that was not through any fault of management. 

124 A meeting had been arranged for 8.30am on 5th November. There was some breakdown in communication at the union which 
prevented the respondent being notified of that arrangement. No one from staff had informed management and when that 
meeting did not eventuate and notification that “someone from the Christian Funeral Company” had cancelled it was received, 
the prudent course would be for management to be approached to see what had happened. As Mr Tijou said in evidence, he 
knew nothing of the proposed meeting he had therefore no reason to cancel it.  It appears that Mr Carbines and other members of 
staff had a heightened level of anxiety about the cancellation which caused them to act without reference to management in 
arranging another meeting. 

125 It was not the prerogative of Mr Carbines nor the other members of staff with whom he acted to set the priorities for the days 
activities by departing from the rostered arrangements, by employing a casual and by refusing to keep management informed 
when the opportunity to do so was open to them. It is the case that Mr Carbines did not act alone but he made the decision about 
his attendance at the funeral. Neither Ms Potter nor his brother were his supervisors. He failed to inform Mr Reeve the work 
supervisor of his intention. In fact there is no evidence that he even attempted to locate his supervisors. There was even the 
opportunity to obtain permission from Mr Tijou by telephone for the proposed meeting, and to get his permission for the 
employment of Mr Roberts. It is apparent from the evidence that in his phone call to Mr Tijou that Mr Carbines had no intention 
of divulging any information to him. Mr Carbines acted unilaterally in abandoning the work to which he had been assigned and 
sought to justify it on the basis that it was imperative that he speak with the union. His activities on the 5th  November 
established a situation whereby he had breached his contract of service. There was an opportunity to at least ameliorate the 
situation when Mr Tijou returned to the funeral parlour. The fact that Mr Carbines had a pressing personal engagement did not 
preclude him from at least affording Mr Tijou the courtesy of a brief explanation with an undertaking to fully explain later. Mr 
Carbines’ attitude at that time is clear from the evidence. 

126 In his view there was no need to talk to the manager about what happened that afternoon that couldn’t have been spoken about 
next day! It is too convenient for Mr Carbines to cite pressing personal commitments. His attitude brings into question the bona 
fides of his reasons for refusing to speak with Mr Tijou at that time. 

127 I do not accept that the next day Mr Tijou pressed Mr Carbines as to what the union meeting was all about. I accept Mr Tijou’s 
evidence that he wanted to know what had happened. Why had Mr Carbines not attended the funeral as had been arranged and 
confirmed only minutes before Mr Tijou departed for Beaconsfield. It was as he said “an operational matter” to which he was 
entitled to get a full explanation from Mr Carbines. It is a fact that by 4.00pm on 5th November Mr Tijou knew that there had 
been a meeting with the union.  The receptionist had told him when he phoned in after the funeral service. It was not Mr Tijou’s 
responsibility to have investigated the matter with Ms Potter but he did pursue the issue with Mr Reeve when he returned on 5th 
November. Mr Carbines was obliged to give a full explanation as to why he had elected to unilaterally change the work 
commitment on 5th November.  In the absence of that he placed himself in a very vulnerable situation with respect to his 
employment. 

128 I accept that Mr Carbines was given that opportunity when Mr Tijou confronted Mr Carbines the next morning.  I reject the 
evidence of Mr Glen Carbines that the discussion involved Mr Tijou pressing Mr Carbines about what was discussed with the 
union. That really was the only thing this witness was able to talk about and like the evidence of Ms Potter it reflected the clear 
intention to assist Mr Carbines but not to be involved and to only have heard or been around the office at a time when there was 
nothing happening which could involve them in the situation which developed. 

129 Mr Carbines’ evidence about Exhibit A4 brings the efficacy of that document into doubt. At first it was written while he was in 
the office, then it was completed outside, finally the concluding comments were undertaken at home. It is self serving. 

130 I accept Mr Tijou’s evidence that he pursued an enquiry with Mr Carbines on the basis of wanting to get a full explanation of 
why he had not attended the funeral and not an investigation on what was discussed with the union. Mr Tijou spoke with the 
union official on 6th November and there is no evidence that concern was raised with him about the tenor of his enquiry with Mr 
Carbines or that he had sought to raise matters which were privy to the union and its members. If that had been the case there is 
no doubt that that would have been forthcoming. Like the evidence of Ms Potter and Mr Glen Carbines, there was little value in 
the evidence of Mr Reeve. It seems he knew little about what was going on and didn’t want to know about it anyway. His 
effectiveness as the works supervisor must be very limited. 

131 Questions arise as to why other members of staff were not disciplined about their role in  calling in the casual to replace Mr 
Carbines and their compliance with him abandoning his duty and staying for the meeting.  In fact it appears the Mr Tijou was 
unaware of Ms Potter’s role and that of Mr Glen Carbines in arranging for Mr Roberts to go to the funeral at Beaconsfield. 

132 There is also some doubt about the applicability of some of the documentary evidence tendered in support of the respondent’s 
case. The allegation of a physical altercation between Mr Carbines and Mr Reeve although pursued in evidence by the works 
supervisor was not substantiated by the completion of an investigation by the respondent employer. 

133 The change in personnel discharging the duties of manager made it difficult for the respondent to go behind the documentary 
evidence which it asserted went to the union members misbehaviour over a number of years. There was the evidence with 
respect to Exhibit R4 which went to Mr Carbines’ attitude and his attendance at “viewing/servicing” duties at the respondent’s 
chapel.  Mr Tijou was not the author of this document but gave evidence that he spoke with the manager who wrote it and 
confirmed that the letter had not been withdrawn. That letter stands not only as a record of the need to reproach Mr Carbines but 
it also records the improvement in his performance. There is also reference to the need for Mr Carbines to provide medical 
certificates for subsequent sick leave. This, as the applicant union pointed out is not a record of disciplinary action. 

134 There are letters which record the concerns of the respondent to Mr Carbines application to his work and his attendance. While 
these were not disputed the incidents were either seen as being trivial or otherwise explicable.  The fact remains that they were 
on his personal record and were not contested at the time they were issued. 

135 It is not the case that the application union’s member has a clean record for the past eighteen moths as was asserted. There is a 
record of the employers concern about the smell of alcohol on the employee. This was not a one off event but the evidence of 
this happened over several weeks. The incident involving the employee sleeping while on duty at a funeral service was part of 
his record of service.  These matters together with a record of taking time off without approval were cited as being indicative of 
his unreliability. 
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136 It is a fundamental feature of the industry that funerals are conducted in a professional manner with minimum fuss.  Everything 
has to be well organised to ensure that no additional pressures are placed on the bereaved.  In this respect all personnel must 
project an air of competence, concern and compassion. All involved have a duty to perform their roles in a professional manner 
and to be ready at any time to undertake the delicate tasks associated with providing a service for the family of the deceased. In 
this respect reliability, personal courtesy and attention are demanded. 

137 The respondent has discharged the duty of showing that in failing to discharge his duties as directed and in refusing to provide 
an explanation that there was a level of misconduct which warranted summary termination.  It was in the circumstances 
reasonable to have regard to the history of conduct which had been the subject of record. While some of the incidents cited were 
trivial and others irrelevant to the consideration of termination of employment there was nonetheless a pattern of unreliability 
and evidence of the employees failure to cooperate which justified the action taken by the employer.  Furthermore there was 
sufficient evidence about the use of the respondent’s property after the termination of employment which demonstrated the 
employee’s attitude to the authority he was required to respect in discharging his duties. 

138 In all of the circumstances which take into account the requirements of the position of funeral director, the reliability inherent in 
that position, his record of service and particularly the events of 5th and 6th November it could not be said that he was harshly, 
oppressively or unfairly dismissed from his employment. 

139 The applicant union has failed to discharge the onus of proving that the dismissal was harsh, oppressive or unfair when the terms 
of the referral are considered. 

140 There was previous conduct which had not been eradicated from the application to the performance of his duties. In electing not 
to discharge the duties which he was required to perform on 5th November he demonstrated that he had not improved his 
conduct. There was no substance to the assertion that the fact of a union meeting justified his conduct or that his services were 
terminated for that reason. There were not. He was terminated from employment for failing to explain his actions and that 
behaviour in the light of previous conduct. The attempt to justify or excuse the action in failing to perform his work could not be 
disguised by reference to the need for a meeting with the union nor by taking refuge in the ploy that the employer was seeking to 
find out information about that meeting. 

141 An order now issues dismissing the application. 

 

2004 WAIRC 13479 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
CHRISTIAN FUNERAL COMPANY 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE TUESDAY, 30 NOVEMBER 2004 
FILE NO/S CR 238 OF 2002 
CITATION NO. 2004 WAIRC 13479 
 
 
Result Application dismissed 
Representation 
Applicant Ms Simone Northcott on behalf of the applicant union 
Respondent Mr David Johnston, agent on behalf of the respondent 
 
 

Order 
HAVING HEARD from Ms Northcott on behalf of the applicant union and Mr Johnston, as agent on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders –  
 THAT the application be and is hereby dismissed. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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CORRECTIONS— 
2004 WAIRC 13486 

METAL TRADES (GENERAL) AWARD 1966 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
ANODISERS W.A., SWAN BREWERY COMPANY LIMITED, ABC BEARINGS, COCA-COLA 
BOTTLERS PTY LTD 

RESPONDENTS 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE THURSDAY, 2 DECEMBER 2004 
FILE NO APPL 901 OF 2004 
CITATION NO. 2004 WAIRC 13486 
 
 
Result Correction 
 
 

Correction Order 
WHEREAS on 15th September 2004 an Order in this matter was deposited in the Office of the Registrar; and 
WHEREAS the said order related to amendments to the Metal Trades (General) Award 1966; and 
WHEREAS the parties had the opportunity to check the Minutes of Proposed Order and advised the Commission they were correct; 
and 
WHEREAS they have now advised that the Order contains further errors; and 
WHEREAS the error under item 2 of the schedule, subclause (3) of Appendix 1 – Old Classifications the 13th and 14th classifications 
should read: 

Core Builder – First Class (Appendix 3)  K 
Core Builder – Second Class (appendix 3) M 

NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
THAT subclause (3) of Appendix 1 – Old Classifications the 13th and 14th classifications should read: 

Core Builder – First Class (Appendix 3) K 
Core Builder – Second Class (appendix 3) M 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2004 WAIRC 13487 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 
AUSTRALIA 

APPLICANT 
-v- 

 G & M PARTACINI TRADING AS BAYSWATER POWDER COATERS 
RESPONDENT 

CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 2 DECEMBER 2004 
FILE NO. CR 142 OF 2003 
CITATION NO. 2004 WAIRC 13487 
 
 
Result Correction Order issued. 
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Correction Order 
WHEREAS an error occurred in the Order dated 27 May 2004 issued in CR 142 of 2003, the Commission, in order to correct this 
error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders - 
 THAT the Order which issue on 27 May 2004 should be corrected to read: 

G & M PARTACINI TRADING AS BAYSWATER POWDER COATERS 
RESPONDENT 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2004 WAIRC 13472 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MAURICE JOHN VICKERS 
APPLICANT 

-v- 
 THE SALVATION ARMY (WA) PROPERTY TRUST 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 30 NOVEMBER 2004 
FILE NO. APPL 678 OF 2004 
CITATION NO. 2004 WAIRC 13472 
 
 
Result Correction order issued 

 
 

Correction Order 
WHEREAS on 26 November 2004 an Order in this matter issued dismissing the application and was deposited in the Office of the 
Registrar; and 
WHEREAS on 26 November 2004 the respondent’s representative contacted the Commission and advised that the respondent had 
been incorrectly named in the application and by facsimile the same day confirmed that the correct name of the respondent is the 
Salvation Army (WA) Property Trust and requested the Order be corrected to identify the true name of the respondent; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
 THAT the Order which issue on 26 November 2004 should be corrected to read: 

 THE SALVATION ARMY (WA) PROPERTY TRUST 
RESPONDENT 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

PROCEDURAL DIRECTIONS AND ORDERS— 
2004 WAIRC 13264 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KRIS-ANAPONG ROONGROTE 

APPLICANT 
-v- 
FOOTLOCKER MORLEY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 10 NOVEMBER 2004 
FILE NO/S APPL 456 OF 2004 
CITATION NO. 2004 WAIRC 13264 
 
 
Result Adjournment granted. Order issued 
Representation 
Applicant No appearance 
Respondent Mr C Broadbent of counsel 
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Order 
THERE being no appearance on behalf of the applicant and having heard Mr C Broadbent of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

(1) THAT the respondent’s application for an adjournment be and is hereby granted. 
(2) THAT the hearing date of 16 November 2004 be and is hereby vacated. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2004 WAIRC 13485 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAUL CHARLES BARRON 
APPLICANT 

-v- 
WORSLEY ALUMINA PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE THURSDAY, 2 DECEMBER 2004 
FILE NO APPL 1249 OF 2004 
CITATION NO. 2004 WAIRC 13485 
 
 
Result Direction and Order 
 
 

Direction and Order 
WHEREAS on 24th September 2004 Paul Charles Barron (the Applicant) filed an application pursuant to s.29 of the Industrial 
Relations Act, 1979 alleging he had been unfairly dismissed and had outstanding benefits at the completion of a contract of 
employment with Worsley Alumina Pty Ltd (the Respondent); and 
WHEREAS the Applicant did not serve the Respondent with said application or file a Declaration of Service; and 
WHEREAS on 12th November 2004 the matter for failure to effect service was listed for hearing for the Applicant to Show Cause 
why the matter should not be dismissed; and 
WHEREAS at the hearing the Applicant was able to satisfy the Commission that he had not filed the Declaration of Service nor 
served the application because of a genuine misunderstanding of his obligations in that respect stemming from advice received 
concerning his obligation; and 
WHEREAS in the interests of justice the Commission has decided to extend the time in which the Applicant should serve the 
application and file a Declaration of Service; and 
WHEREAS the Applicant should serve the application and a copy of this Order on the Respondent and file a Declaration of Service 
within seven (7) days of the date of this order; and 
WHEREAS the Respondent will have twenty one (21) days from the date of service in which to Answer the claim; and 
WHEREAS these directions are made pursuant to the powers vested in the Commission by the Industrial Relations Commission 
Regulations 1985 and s.27 of the Industrial Relations Act, 1979. 
NOW THEREFORE pursuant to the powers vested in the Commission by the Industrial Relations Commission Regulations 1985 and 
the Industrial Relations Act, 1979 the Commission does here order: 

1. THAT Paul Charles Barron shall serve Worsley Alumina Pty Ltd with the application filed in the Commission on 24th 
September 2004 together with a copy of this Order and forthwith file a Declaration of Service. 

2. THAT Worsley Alumina Pty Ltd has twenty one (21) days from the date of service to file an Answer and Counterproposal. 
(Sgd.)  J F GREGOR, 

[L.S.] Senior Commissioner. 
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PUBLIC SERVICE APPEAL BOARD— 
2004 WAIRC 13369 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ADRIAN WILLIAMS 

APPELLANT 
-v- 

 FREMANTLE HOSPITAL AND HEALTH SERVICE 
RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 
  COMMISSIONER P E SCOTT - CHAIRMAN 
  MR D HILL - BOARD MEMBER 
  MR M WARNER - BOARD MEMBER 
DATE MONDAY, 22 NOVEMBER 2004 
FILE NO. PSAB 10 OF 2003 
CITATION NO. 2004 WAIRC 13369 
 
 
CatchWords Public Service Appeal Board - Transcript of hearing before Magistrate received into evidence - 

Whether findings of Magistrate constitute issue estoppel – Findings accepted - Industrial Relations Act 
1979 (WA) s 27(1)(o) 

Result Findings of Magistrate accepted 
Representation  
Applicant Mr K Trainer 
Respondent Ms F Bajrovic 
 
 

Reasons for Decision 
1 On Friday, 12 November 2004, the Public Service Appeal Board (“the Board”) heard from the parties as to a number of issues 

associated with the transcript of a hearing before Magistrate Michelides on 22 January 2004 and decided to receive the transcript 
of that hearing into evidence.  The Board was then to consider whether findings made by His Worship in that matter should 
constitute an issue estoppel and thereby be findings which cannot be brought into question for the purpose of the hearing by the 
Board of the appellant’s claim.   

2 The hearing before Mr Michelides was a matter of a final order hearing for a restraining order against the appellant by Terry 
Elioterio Correia in FR 8190/03.   

3 The Board notes the arguments for the appellant against relying on the transcript due to certain alleged difficulties with the 
transcript.  However, we are of the view that notwithstanding the record at the commencement of transcript notes “very poor 
recording – counsel have no microphones – this matter was not recorded by verbatim reporters”, no difficulties seem to be 
reflected in the Magistrate’s findings.  We also note that the transcript has been certified by Verbatim Reporters (1980) in the 
following terms: 

“1. has been made in good faith and, unless specified otherwise within the transcript itself, is an accurate and complete 
transcription of the recording. 

2. the condition of the recording was suitable for making an accurate and complete transcription of the contents of the 
recording subject to item 1.” 

4 We conclude that the following findings made by His Worship in respect of an incident between the appellant and Mr Correia on 
15 October 2003 are to be accepted in this matter: 

1. “that there was bad blood between (Mr Correia and the appellant) prior to (the incident)”. (transcript page 41) 
2. His Worship accepted that Mr Ross “did not see any incident where (Mr Correia) stood on (the appellant’s) foot, 

nor did he mention - - nor did he recall having heard (Mr Williams) say, “Get off my foot,” or anything like that 
…” (transcript page 41) 

3. That the appellant “was angry and upset about receiving telephone complaints from other staff about Correia and 
it’s clear that as he entered the locker room he did slam the door.” (transcript pages 41-42) 

4. “That (the appellant) was very angry and he wanted to confront Correia about whatever their grievances were.” 
(transcript page 42) 

5. “(Mr Williams) did assault (Mr Correia) in the locker room - - in the change room.  He pushed him violently in 
the chest sufficiently hard to push him over against something.” (transcript page 42) 

5 Accordingly, at the hearing of this appeal, the Board will accept those findings of His Worship Michelides SM set out in 
paragraph 4 as being binding on the parties. 
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2004 WAIRC 13334 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADRIAN WILLIAMS 
APPELLANT 

-v- 
FREMANTLE HOSPITAL AND HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
  COMMISSIONER P E SCOTT – CHAIRMAN 
 MR D HILL – BOARD MEMBER 
  MR M WARNER – BOARD MEMBER 
DATE TUESDAY, 16 NOVEMBER 2004 
FILE NO PSAB 10 OF 2003 
CITATION NO. 2004 WAIRC 13334 
 
 
Result Order issued 
 
 

Order 
HAVING heard Mr K Trainer on behalf of the appellant and Ms F Bajrovic on behalf of the respondent, the Public Service Appeal 
Board, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

1. THAT the transcript of the hearing before Magistrate Michelides of the 22nd day of January 2004 shall be 
received into evidence. 

2. THAT within 7 days the respondent shall provide to the appellant’s agent a copy of the “Investigation into the 
Engineering Department at Fremantle Hospital and Health Service” report for the purpose of the appellant’s agent 
preparing and arguing the application for discovery of that report and for no other purpose. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 

RECLASSIFICATION APPEALS— 
2004 WAIRC 12914 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES STEPHEN WALL 

APPELLANT 
 -v- 
 DEPARTMENT OF FISHERIES 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE WEDNESDAY, 6 OCTOBER 2004 
FILE NO PSA 71 OF 2003 
CITATION NO. 2004 WAIRC 12914 
 
 
Catchwords Reclassification Appeal – Whether in public interest for appeal to proceed - Appellant agreed not to 

pursue appeal whilst review of structure undertaken - Position subsequently abolished – Relevant 
principles for reclassification considered – In the public interest that the appeal proceed – Application to 
dismiss the appeal in the public interest dismissed – Industrial Relations Act 1979 (WA) s 27(1)(a)(ii), s 
80I 

Result Application to dismiss in the public interest dismissed 
Representation 
Appellant Ms J van den Herik 
Respondent Mr A Dores 

 
 

Reasons for Decision 
1 The appellant seeks reclassification of position number 00076934, Senior Fisheries and Marine Officer from Level 3 to Level 4.   
2 The respondent seeks the dismissal of the appeal in the public interest.  The parties agreed to provide written submissions in 

respect of the respondent’s application and have done so.  These Reasons for Decision are based on those submissions.  The 
parties agreed to provide an agreed time line setting out the relevant facts, however, this was not able to be done before one of  
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the parties was unavailable for some weeks.  The respondent has provided a time line and from an examination of the 
appellant’s submissions, this appears not to be in contention.  Accordingly, the history of this matter is largely agreed between 
the parties.  It includes that from 1 July 2003 a number of Level 2 Marine Officers’ marine safety compliance functions and 
positions were transferred from the Department for Planning and Infrastructure to the Department of Fisheries along with the 
incumbents of the positions.  Following the transfer of those Level 2 Marine Officers, the Department for Planning and 
Infrastructure reclassified the Marine Officers from Level 2 to Level 3 with effect from 16 April 2003 i.e. giving retrospective 
effect to that reclassification as is usual.  However, in this particular case it caused complications on the basis that Fisheries 
Officers employed by the Department of Fisheries and the Marine Officers who were previously employed by the Department 
for Planning and Infrastructure received complementary training to enable each to be fully functional in a whole range of duties 
and to work along side each other performing identical duties.  However, the Fisheries Officers were classified Level 2 and the 
former Marine Officers were Level 3.  The new positions were titled Fisheries and Marine Officers however, there was a 
disparity of classification levels.  This led the Department of Fisheries to review the classification of Fisheries and Marine 
Officers due to that discrepancy.  On 15 September 2003, the respondent announced that it would undertake a restructure.   

3 On 14 October 2003, the appellant requested a reclassification.  The appellant says that he is able to demonstrate that the 
position and the duties the subject of the reclassification appeal were performed at a higher level at the time the appeal was 
lodged and there is no evidence that those duties and responsibilities were, at that time, to be discontinued.  The announcement 
of a restructure would not necessarily bring with it that conclusion.  In any event, the position was abolished effective from 16 
January 2004.  The appellant says that he is still entitled to proceed with his appeal.   

4 The respondent undertook a review of the existing restructure which lead to the creation of a range of Level 4 positions. During 
the course of this review, there was an industrial disputation between the respondent and Fisheries and Marine Officers 
represented by the Civil Service Association of Western Australia (Inc).  New Level 4 positions were to be filled by application 
and merit selection.  During the process of the resolution of the dispute, the Commission issued a consent order which included 
the following: 

“6 All Level 4 District Fisheries and Marine Officer positions shall be filled through advertisement and/or by 
transfer of staff at their substantive level.  Until such time as permanent appointments are made, the positions 
shall be offered to current acting or substantive Level 3 District Fisheries and Marine Officers in those locations 
on an acting basis with the payment of a Higher Duties Allowance.  A recruitment process for appointment to a 
pool from which Level 4 positions shall be filled shall commence on the basis that appointments to the positions 
shall not be made until the Level 4 positions to be filled is known at the conclusion of the review by Mr Dodd.” 

(Consent Order of 1 April 2004 in PSA C 1 of 2004) 
5 The respondent says that the appellant’s reclassification appeal to be heard would create unfairness to other employees who had 

participated in the review and applied for the limited number of new Level 4 positions created.   
6 The respondent also says that it is inappropriate for the reclassification of jobs during a restructuring process unless the jobs are 

demonstrated to be on-going following the restructure.  This position has been abolished and is not on-going.  The appellant has 
been doing the duties of a new Level 4 position since 16 January 2004 on a temporary basis until the new jobs are filled.  If the 
appellant is successful in this appeal and the position he held prior to it being abolished is reclassified to a Level 4, then he 
would be entitled to a substantive Level 4 position.  He would therefore be appointed to one of the new Level 4 positions and 
accordingly, the pool of positions to be filled by Level 3 officers and others by application and merit selection will be reduced 
by one.  The respondent says that this is unfair to the other applicants for the positions and therefore is contrary to the public 
interest.   

7 The appellant says that he should not be disadvantaged due to the process which has taken place to date.  He says that he should 
be able to proceed with his appeal and agreed to the delay of the hearing of the appeal to await the outcome of the restructure 
process as it might have obviated the need for him to pursue the appeal.  The appellant also says that the work value of the 
position has been demonstrated as being Level 4 without having to rely on the marine safety components of the job which came 
from the Department for Planning and Infrastructure.   

8 The appellant also says that the principles of dealing with reclassifications support his pursuit of his appeal and he refers to the 
decision of Fielding C, (Public Service Arbitrator) in PSA 76 of 1998 Director General Department of Education of Western 
Australia.  In that matter, the Department of Education had agreed that reclassification of certain positions was appropriate on 
the basis of the work value but declined the actual reclassification “because of concerns regarding the financial impact and the 
prospect of a restructure in the Department in the future”. 

9 In that regard, Fielding C said: 
“Essentially the classification of an office simply involves the assessment of the work value of the office at the time of the 
lodgement of the appeal.  The issues raised by the Committee are not relevant to that exercise.  Work value does not depend 
upon the cost to the department of a reclassification.  Of course, the added cost may result in the department adjusting its 
manning levels.  Likewise, future restructuring has no bearing on the assessment of the work value at this time.  It will 
always be open to the Department at any time, irrespective of the reclassification, to carry out a restructure.” 

Conclusions 
10 The comments of Fielding C above are entirely appropriate in these circumstances.  The basis of reclassification appeals is as he 

noted.  
11 Further, the appellant agreed not to proceed to have his appeal heard earlier as the outcome of the review may have obviated the 

necessity to proceed.  However, his agreement to delay should not prejudice him. 
12 Having said that, it is understandable that the respondent would wish to have the maximum number of Level 4 positions 

available to be filled by competitive selection and the employees who participate in that process may have one less Level 4 
position available to pursue should the appeal be successful.  Further, it is not desirable to reclassify positions about to be 
abolished.   

13 However, those issues do not and should not override the principles on which reclassification appeals proceed – i.e. taking 
account of the circumstances as they existed at the date the reclassification was sought.  Accordingly, the application to dismiss 
in the public interest is dismissed.  The appeal will be listed for a hearing. 
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2004 WAIRC 13384 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEPHEN WALL 
APPELLANT 

-v- 
DEPARTMENT OF FISHERIES 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE TUESDAY, 23 NOVEMBER 2004 
FILE NO PSA 71 OF 2003 
CITATION NO. 2004 WAIRC 13384 
 
 
Result Appeal dismissed 

 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 
WHEREAS on Thursday, the 26th day of February 2004 and Monday, the 23rd day of August 2004, the Public Service Arbitrator 
convened conferences for the purpose of conciliating between the parties; and 
WHEREAS at the latter conference the respondent made application for the appeal to be dismissed in the public interest and the 
parties filed written submissions in respect of that application; and 
WHEREAS on Wednesday, the 6th day of October 2004, the Public Service Arbitrator dismissed the application to dismiss the appeal 
in the public interest and the appeal was subsequently listed for hearing and determination; and 
WHEREAS on Wednesday, the 3rd day of November 2004, the Public Service Arbitrator convened a conference for the purpose of 
conciliating between the parties and the conference adjourned on the basis that the respondent would consider the offer of settlement 
made by the appellant and the respondent later rejected that offer; and 
WHEREAS on Wednesday, the 17th day of November 2004, the appellant’s representative advised the Public Service Arbitrator that 
the appellant no longer intended to pursue the appeal and requested that the hearing be vacated; and 
WHEREAS on Tuesday, the 23rd day of November 2004, the appellant filed a Notice of Discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby 
orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.]   Public Service Arbitrator. 

 

RECLASSIFICATION APPEALS—Notation of— 
 

 
File Number Appellant Respondent Commissioner Decision Finalisation 

Date 
PSA 9 of 2002 Catriona Margaret 

Edwards 
Chief Executive Officer, 
Curriculum Council of Western 
Australia 

Harrison C. Withdrawn by 
Leave 

25/11/04 
 

PSA 15 of 2003 Jayne Gamble Minister For Health in Right of 
the Metropolitan Health Service 

Scott C. Dismissed 3/12/04 

PSA 65 of 2003 Celeste Rachel Cipro Department of Education and 
Training 

Harrison C. Withdrawn by 
Leave 

25/11/04 
 

PSA 71 of 2003 Stephen Wall Department of Fisheries Scott C. Dismissed 23/11/04 
PSA 25 of 2004 Moira Leanne Tyrrell Regional Director, Goldfields 

South East Health Service 
Scott C. Withdrawn by 

Leave 
16/11/04 

 
 

 

 
 
 




