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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an appeal by the above-named appellant, Kay Maree Balzer (hereinafter called “Ms Balzer”).  The appeal is brought 

under s49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”) against the decision of a 
single Commissioner at first instance made in application No 1223 of 2003 on 28 July 2004. 

2 The decision appealed against is constituted by an order that an application made by Ms Balzer pursuant to s29(1)(b)(i) of the 
Act be dismissed. 
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GROUNDS OF APPEAL 
3 The appellant now appeals against that decision on a number of grounds, amended at the hearing of the appeal, to which I will 

refer hereinafter. 
BACKGROUND 

4 An application was made by Ms Balzer which was filed in the Commission on 8 August 2003.  That application was opposed 
and the matter was heard.  The application was made under s29(1)(b)(i) of the Act. 

5 Ms Balzer had been employed by the previous owner of the liquor store business called “Quinns Liquor Store” at Quinns Rock 
for about three years and three months. 

6 The respondent company took over the business on 7 June 2003.  Ms Balzer alleges that she was summarily dismissed on 
16 July 2003.  Her allegation was that no reasons were provided for her dismissal, no separation certificate was provided, and 
there were no warnings in relation to her performance, nor any counselling, and that she was paid as a casual at the rate of 
$15.52 per hour and worked approximately 30 hours per week. 

7 The respondent challenged the jurisdiction of the Commission to deal with the matter because it was alleged that Ms Balzer 
was at all times a casual employee and submitted that she was not dismissed; she was taken off the roster.  She was employed 
pursuant to an Australian Workplace Agreement (“AWA”).  (The AWA appears at page 35 et seq of the appeal book 
(hereinafter referred to as “AB”)). 

8 Relevantly, the AWA contains the following clause 13 which, inter alia, defines a casual employee:- 
 “13. Contract of Service 
 13.1 Casual Employee is defined as an employee who may be engaged as required from time to time by 

the hour or rostered to work on any day or days as and when required by the employer on an 
ongoing employment relationship. 

 13.2 As a Casual Employee, you are paid a rate of pay in lieu of being paid for annual leave, sick leave 
and public holidays. 

 13.3 As a Casual Employee, either party may terminate the Contract of Employment giving to the other 
party one (1) hour’s notice, provided that, failure to comply with this provision shall result in the 
payment or forfeiture of one (1) hour’s pay by the defaulting party.” 

9 Significantly also, the AWA contains clause 16, which reads as follows:- 
 “16. Relationship with Award 
  When this agreement has commenced operation, no provisions of any existing award or Workplace 

Agreement shall form part of the contract of employment between the employer and the employee.” 
10 Further, clause 20 of the AWA, reads as follows:- 
 “20. State Legislation 
 20.1 The following Western Australian Legislation shall not apply to the parties to this agreement: 
  (i) Industrial Relations Act 1979 (as amended) 
  (ii) Minimum Conditions of Employment Act 1993 (as amended)” 
11 The respondent’s manager, and a director, was Mr Stefan Janussi who gave evidence.  He described himself as the owner of 

the Quinns Rock Liquor Store. 
12 Only two witnesses gave evidence, Ms Balzer and Mr Janussi.  There was some documentary evidence.  The evidence was, for 

the most part, in direct conflict. 
13 Ms Balzer was, of course, dismissed only one month and nine days after she commenced her employment with the respondent.  

While she was there, her duties included ordering milk and Coca Cola, stocking shelves, cleaning, cashier duties, and 
calculating prices.  She worked regularly from 3.00pm to 8.00pm.  There was no written roster, it would appear, but she 
worked from Monday to Sunday, which was the longest day when she worked from the middle of the day until 6.00pm.  She 
worked about 32 hours per week consistently.  The only persons working in the shop at first were Mr Janussi and Ms Balzer. 

14 A few days before Ms Balzer’s employment ended, according to Mr Janussi, he told Ms Balzer that he was taking another 
employee on, a young girl.  That person was to be a casual employee.  Ms Balzer’s evidence was that Mr Janussi never warned 
her or counselled her about her performance.  Indeed she said that he never said anything of a negative nature to her.  She said 
that she only got positive feedback from Mr Janussi.  She said, too, that she had the impression that she was doing a terrific 
job. 

15 On the day on which she claimed she was dismissed, namely 16 July 2003, so the evidence went, Ms Balzer came into work at 
about 3.00pm and was about to put her bag down when Mr Janussi came up to her and said, “I’m letting you go.”  She asked 
what he meant and whether she was sacked.  He informed her that she was.  He also, according to Ms Balzer, said that he only 
had to give her one hour’s notice and added that he would pay her that hour.  She also said that she was “gobsmacked” and 
stunned and she therefore did not even ask what the reasons for the dismissal were.  She said she has since asked Mr Janussi 
for reasons, but she said that they were not given to her. 

16 Ms Balzer said that, on 17 July 2003, Mr Janussi gave her the letter of dismissal (exhibit A3 (page 49 (AB)).  She had worked 
for the previous owner as a casual, she said, on a roster which did not change for about two years.  The hours remained 
basically the same.  She did not deny that she had thought that she was a casual employee.  She agreed that she had signed the 
AWA which was an essential part of the proceedings.  She denied in cross-examination that the employment of the young 
woman referred to above would result in a decrease in her hours.  She also denied being counselled or warned for not doing the 
milk orders or that she had been sitting at the counter doing nothing, on and after 12 July 2003.  She also denied that on any 
day she was spoken to about her conduct on a number of occasions or that she was given any warning that she would be taken 
off the roster.  She was adamant in her denial that any warnings were given.  She also denied that, when she attended with her 
son on 17 July 2003 at the shop, she was harassing customers.  She said that there were none.  She said that, on that day, she 
insisted on receiving from the respondent a separation certificate and a group certificate.  She also denied that she was 
swearing when she came to the store on 17 July 2003 on that day and on that occasion he called the police. 
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17 Ms Balzer’s most significant denial was that Mr Janussi told her that her hours would be reduced.  It was also a significant 
denial that she did not sit around doing nothing, and, further, that she was counselled or warned by Mr Janussi about her 
conduct. 

18 Mr Janussi’s evidence was that he did tell her on 12 July 2003 that a new employee would be starting.  He also told Ms Balzer, 
he said, then that her hours would be reduced.  She, according to him, expressed her concern about this because of financial 
commitments which she had.  It was after this, he said, that she refused to talk to him, although he tried to talk to her, and that 
she sat at the counter, not doing anything.  He also said that she continued to do this, despite frequent attempts by him to talk 
to her.  In the end, having warned her that he would “take her off the roster”, he did do so and informed her accordingly on 
16 July 2003. 

19 Mr Janussi denied dismissing Ms Balzer.  However, she left work that day, 16 July 2003, and the next day, 17 July 2003, was 
when she returned with her son demanding her group certificate and a separation certificate, but not to work.  That was the day 
that she caused a disturbance, Mr Janussi said, which caused him to call the police.  Ms Balzer also called the police and they 
attended.  As a result, Mr Janussi reluctantly wrote, he said, the note or letter saying that Ms Balzer had been dismissed.  He 
denied that he had dismissed her, saying that because he was under pressure, and he wrote the note, he said, at the insistence of 
the police. 

20 The Commissioner at first instance accepted the evidence of Mr Janussi in preference to that of Ms Balzer as being the more 
probable account of what occurred.  Thus, he found that the respondent had newly acquired the store, that he continued 
Ms Balzer’s employment as a casual employee, that he needed and appreciated her assistance, and decided that the business 
required additional casual staff to ensure coverage of opening hours given his other responsibilities.  Mr Janussi therefore 
engaged another employee, then sought to reduce Ms Balzer’s hours and she responded badly and ceased performing her 
duties properly.  He responded by warning her and then taking her off the roster.  He then issued her with a letter of 
termination after which Ms Balzer came to the store, a disturbance ensued, and the police were called. 

21 The letter of dismissal dated 16 February 2003 reads “Stefan Janussi dismissed Kay Balzer”.  Printed underneath (see page 49 
(AB)) are the words “This is not a legally binding document”. 

22 The Commissioner found that Ms Balzer was employed as a casual employee and worked for the respondent for a matter of 
several weeks.  She signed on with the respondent as a casual in full knowledge.  The hours varied somewhat in each week 
which suggests that additional or lesser hours were worked to accommodate either party.  Her hours were then reduced.  There 
was evidence that her hours of work were generally agreed, but were subject to some variation through discussions.  He did 
not accept that her services were “summarily terminated”.  He did accept that she was, in fact, a casual employee as the AWA 
stipulated. 

ISSUES AND CONCLUSIONS 
23 The decision appealed against was a discretionary decision, as that term is defined in Norbis v Norbis [1986] 161 CLR 513 

(see also Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194).  Thus, the appellant must establish that 
the exercise of the discretion at first instance miscarried, applying the principles in House v The King [1936] 55 CLR 499 and 
Gromark Packaging v FMWU (1992) 73 WAIG 220 (IAC). 

24 If the appellant does not establish that, then there is no warrant in the Full Bench to interfere with the decision at first instance 
and, in particular, no warrant to substitute its decision for that of the Commission at first instance. 

25 Further, insofar as the grounds of appeal contain any attack on findings concerning the credibility of witnesses, which are 
derived from the Commissioner’s advantage in seeing and hearing the witnesses, then the principles expressed in Fox v Percy 
(2003) 197 ALR 201 (HC) and the cases cited therein apply. 

26 The Commissioner at first instance gave detailed reasons for preferring Mr Janussi’s evidence to that of Ms Balzer in 
paragraphs 28 and 29 of the reasons for decision (page 20-21 (AB)). 

27 The Commissioner found that Mr Janussi was seeking to run a business which he ((ie) the respondent) had newly acquired and 
had readily accepted his reliance on Ms Balzer to operate the business. 

28 Next, as the Commissioner observed, nothing “negative” occurred between the two of them, Mr Janussi and Ms Balzer, until 
she was “summarily dismissed”, if Ms Balzer’s evidence was to be believed. 

29 The Commissioner was unable to reconcile why the dismissal would have occurred suddenly in the manner in which it was 
effected at the same time as the Commissioner found that there was a new employee whom Ms Balzer was teaching to use the 
cash register.  All of this is clearly more consistent with Mr Janussi’s account that he required additional help to run the 
business and because of the duties which he performed and the uncontested fact that he was concerned about the business in 
case Ms Balzer was not available. 

30 Further, it was not contested that Mr Janussi engaged another senior employee in place of Ms Balzer after Ms Balzer’s 
employment ended and employed her until the business was sold, as it later was.  Thus, the Commissioner found that there was 
no question of the respondent employing a junior employee to replace Ms Balzer and to cut costs. 

31 In my opinion, and I did not have the advantage of seeing the witnesses in the witness box, it was, on a fair reading of the 
transcript, more probable that the dismissal was effected after a few days of Mr Janussi’s attempting to resolve problems 
between Ms Balzer and him which had arisen because Ms Balzer’s hours were to be reduced; than that without apparent reason 
or warning Ms Balzer was peremptorily dismissed out of the blue. 

32 It was open to find that Mr Janussi did require another employee to assist and did not therefore require Ms Balzer to work so 
many hours.  It was also correct to so find. 

33 The Commissioner also found that the letter (exhibit A3), purporting to be called a letter of dismissal, also supported 
Mr Janussi’s version of events.  The Commissioner found that the letter (exhibit A3) appeared, as he said, to have been 
hurriedly completed, to contain the barest details, and to appear to be consistent with Mr Janussi’s account of having hurriedly 
produced it under pressure with the police in attendance. 

34 The Commissioner found, too, that the letter or note contained the words “This is not a legally binding document”, and these 
words he considered to be consistent with Mr Janussi’s evidence that he was reluctant to sign such a document and wanted to 
examine his legal position first.  I would observe, however, that notwithstanding Mr Janussi’s evidence that he had not 
dismissed her, and the Commissioner’s finding that that was his view of events, the reality is, for reasons which I will express 
hereinafter, in fact that the contract was brought to an end and Ms Balzer was dismissed. 
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35 The Commissioner went on to find that Ms Balzer liked working in the store and liked operating in her own way and was not 
happy about the changes which were to be brought into effect.  Further, his observations of Ms Balzer included the 
observations that she was forceful and emphatic in her denials, which, on a fair reading of the evidence, she was.  That by 
itself is not sufficient to, in my opinion, render her evidence not credible or less credible.  However, the Commissioner also 
observed that Ms Balzer quickly rejected any suggestions that may have been negative about her case and greatly downplayed 
the instances where following her leaving work she attended at the store and on more than one occasion the police were called.  
It was open to so find on the evidence.  She said, as the Commissioner found, that she was seeking her separation certificate 
and sought to convey the impression that she had done nothing untoward and was seeking to counteract the lies told by 
Mr Janussi.  I am not certain what those lies were at the time when she sought the certificates, or what she considered them to 
be because it is not clear.  What, however, is clear is that she sought a separation certificate which is some evidence that she 
thought that the contract of employment had been terminated. 

36 The Commissioner also found that Mr Janussi’s demeanour at the hearing was not one of antagonism or aggression to 
Ms Balzer and that he seemed more bewildered by Ms Balzer’s actions.  That is something which would be apparent to the 
Commissioner if it were so.  For myself I must say that there is no evidence to the contrary on a fair reading of the evidence. 

37 The Commissioner considered the fact that there was some confusion in Mr Janussi’s evidence about the dates on which she 
worked and the warnings which were given her.  It was open, however, in my opinion, on a fair reading of the evidence, 
notwithstanding those errors, to find that that did not detract from the persuasiveness of Mr Janussi’s evidence and to find, as 
the Commissioner found, that the truth lay more with his version of events than with Ms Balzer’s version.  It has to be 
observed that, on a fair reading of the evidence, the finding that Ms Balzer was very much upset by the decision to reduce 
hours and resisted his attempts to discuss the matter with him to the extent that she was not doing her work, and the 
atmosphere was such that it effected customers and Mr Janussi, was open to the Commissioner. 

38 It was open to find, too, that he warned her about her conduct, but also attempted to talk to her.  It was open to find that as a 
result of this conduct of Ms Balzer, he dismissed her by taking her off the roster and giving her one hour’s notice.  The 
Commissioner was correct to so find. 

Grounds of Appeal 
39 The first ground of appeal attacks the finding that there was no summary dismissal of Ms Balzer on 16 July 2003, the day 

when Mr Janussi told her that she had been taken off the roster. 
40 Before I decide that question, it is necessary to determine whether Ms Balzer was a long term part-time employee or a casual 

employee, as ground 2 alleges. 
41 There was a submission on behalf of Ms Balzer, it is true, that a casual employee is one who is employed by an employer on a 

series of separate and distinct contracts of employment, each for a fixed period, at the end of which neither party has any 
employment commitment to the other (see Gibson and Roberts v Chubb Security Services Limited (2004) 84 WAIG 3798 (FB) 
and Swan Yacht Club (Inc) v Bramwell (1998) 78 WAIG 579 (FB)). 

42 I have already noted that the AWA signed by the parties contains a different definition which is much wider and which, by 
virtue of the AWA, binds the parties.  The definition in clause 13.1 of the AWA makes it clear that a casual employee is one 
who may be engaged from time to time by the hour or who might be rostered to work on any day or days as and when required 
by the employer on an ongoing relationship.  That makes it clear, on a fair reading, that Ms Balzer was a casual employee 
within the meaning of the AWA.  She was clearly not at common law.  For Ms Balzer it was submitted that the AWA could 
not impose a label which did not accord with the facts and the true nature of the agreement, contrary to the common law. 

43 It is to be noted in Swan Yacht Club (Inc) v Bramwell (FB) (op cit) that the Full Bench distinguished the definition of casual 
employee at common law from a definition in an award.  Obviously, the definition in an award would bind the parties bound 
by the award, either expressly or by common law.  

44 The fact of the matter is that Ms Balzer and the respondent entered into a binding agreement, and in it, inter alia, they agreed a 
definition of “casual employee”.  It was properly conceded that, by that definition, Ms Balzer was a casual employee, but 
cannot look to matters such as the term of the AWA, namely three years, the provision of bereavement leave, and any other 
matters, to detract from the definition.  Further, an AWA which is registered as an industrial instrument and enforceable under 
the laws of the Commonwealth of Australia (see the Workplace Relations Act 1996, s170VPB and s170XA).  The AWA 
displaces the common law definition as it displaces other terms and conditions of employment, if they are applicable under an 
award, for example. 

45 Thus, the submission that the AWA cannot apply a label to the contract of employment contrary to the substance of the AWA 
is not a valid submission and the Commission is not free to ignore the definition in the AWA for that reason. 

46 There was a submission during the hearing of the appeal that it had not been proved at first instance that the AWA had been 
registered.  That point was not raised at first instance and it is the sort of matter which would have required evidence, had it 
been raised.  It therefore cannot be raised upon this appeal (see O’Brien & Others v Komesaroff [1982] 150 CLR 310 and see 
also Metwally v University of Wollongong (1985) 60 ALR 68 (HC)).  It follows that ground 2 fails for those reasons. 

47 I now turn to ground 1.  By that ground, it is alleged that the Commissioner erred in finding that there was no summary 
dismissal on 16 July 2003.  In my opinion, there was a dismissal on that day.  Whether it was summary or not is another 
matter.  A dismissal, put simply, is a termination of a contract of employment at the instance of and by the employer (see The 
Attorney-General v WA Prison Officers’ Union 75 WAIG 3166 (IAC)).  It is quite clear that taking Ms Balzer off the roster 
constituted the termination of the employment by dismissal, and that it was effected by the respondent by its director and 
manager of the business, Mr Janussi and at the company’s initiative, therefore. 

48 That the contract was ended was borne out by the fact that there was no evidence that Ms Balzer would be “returned to the 
roster” or that anyone, including Mr Janussi, told her at any time that she would be returned.  In addition, the respondent paid 
her one hour’s pay in lieu of notice on 16 July 2003.  That is clear from her uncontradicted evidence (see pages 14 and 17 of 
the transcript at first instance). 

49 I refer also to page 48 (AB) where a contemporary note was made by Ms Balzer of the payment of an amount for one hour’s 
notice.  It is to be noted that that evidence of Ms Balzer should be accepted because it is not contradicted by Mr Janussi’s 
evidence.  Indeed, he corroborates it to some extent at page 55 of the transcript at first instance, because he there refers to 
taking out his cheque book and paying her, although he does not specify the item of payment or the amount.  This was entirely 
consistent with Ms Balzer having been dismissed on that day and having been given notice of termination of the contract. 
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50 It is quite clear, of course, pursuant to clause 13.3 of the AWA, that either party may terminate the contract of employment, 
giving the other party one hour’s notice, provided that failure to comply with this provision shall result in the payment or 
forfeiture of one hour’s pay by the defaulting party. 

51 In this case, the one hour’s notice of termination of the employment of Ms Balzer was clearly given and it could only have 
been given in order to terminate the contract of employment and was so given.  It was open to correctly so find.  The 
Commissioner was wrong not to so find. 

52 Further, the letter of termination, whether written under pressure or not, and whilst Mr Janussi purported in it to say that it was 
not a legally binding document, was clearly an acknowledgement that Ms Balzer had been dismissed and was consistent with 
what had occurred on 16 July 2003.  It is certainly open to conclude that Mr Janussi was not willing, for one reason or another, 
to corroborate what he had done in writing.  It is also noteworthy that, on 16 July 2003, Mr Janussi did not refuse Ms Balzer a 
separation certificate or group certificate because he was going to put her back on the roster or because she might be put back 
on the roster, and he certainly did not say so.  Such a finding is supported, too, by the evidence of Mr Janussi that he had 
warned her several times and she had refused to talk to him or to do her work and that, following that, he had told her that she 
would be taken off the roster.  It is quite clear that, by taking Ms Balzer off the roster, it was meant that she was dismissed, on 
any objective consideration of the evidence, and dismissed on 16 July 2003. 

53 Grounds 1 and 3 are therefore made out and there was clear jurisdiction to hear and determine the matter. 
54 As to ground 4, by that ground, it is alleged that the Commissioner erred in fact and in law in finding that there was a fair go 

all round accorded to Ms Balzer in accordance with the principles laid down in Miles and Others t/a Undercliffe Nursing 
Home v FMWU (1985) 65 WAIG 385 (IAC). 

55 In my opinion, whilst the respondent might have had the services of an experienced industrial agent who gave advice in 
relation to the question of the roster, and whilst there was no evidence of any written notations of or minutes of warnings, or of 
counselling, those are not facts which militate against a finding that Ms Balzer was given warnings.  It is, in my opinion, 
highly probable and it was not an error to find that the warnings had been given, even though there were no written warnings 
and no written evidence of such warnings. 

56 Indeed, it was open to find that, in a business with one manager and one employee who performed any substantial hours, 
namely 32 hours per week, and had been a long serving employee of the predecessor of the respondent, communications might 
not be written or evidenced in writing; and were therefore not, on this occasion. 

57 It was open to find, on a fair reading of the evidence that, for the reasons expressed in paragraphs 28 and 29 of the reasons for 
decision, the Commissioner did not misuse the advantage which he enjoyed in seeing and hearing the witnesses. 

58 For those reasons, the findings which he made were not glaringly improbable at all, nor exceptionable otherwise according to 
the principles expressed in Fox v Percy (HC) (op cit), and it was open to find that the appellant had not established otherwise 
and, in fact, it was open to find as he did.  Thus, it was open to find, too, and correct to find that Mr Janussi told Ms Balzer that 
her work hours would be reduced on 12 July 2003 which was not inconsistent with his contemporaneous engagement of 
another employee, and that Ms Balzer was aggrieved by this news.  It was also open to find that her reaction was to refuse to 
do her work or to talk to Mr Janussi and to continue this conduct, notwithstanding warnings and that this went on for several 
days.  That this constituted misconduct sufficient to warrant summary dismissal was arguable, but in fact there was not a 
summary dismissal but a dismissal in accordance with clause 13.3 of the AWA. 

59 That Ms Balzer was warned often and given a chance to discuss the problem was also open to find and correct to find.  That 
she did not do so and did not do her work and would not talk to Mr Janussi was also open to find. 

60 That there was no attempt to invoke the grievance provisions of the AWA is a submission which does not have merit.  There 
was, in fact, and it was open to so find that there was an attempt by Mr Janussi to discuss the grievance which the employee 
obviously had at the workplace level (see clause 18 of the AWA).  In that he attempted to do so and was unable to do so, 
Mr Janussi was thwarted by Ms Balzer.  Further, an impasse had been reached as a result of Ms Balzer’s conduct.   

61 In my opinion, it was correct to find that Ms Balzer was dismissed by notice and not summarily.  The fact of the matter was 
and it was open to find that Ms Balzer reacted badly to the news that she would be working reduced hours, that by her conduct 
she made the place almost inoperable, and that she refused to discuss the problem which she created and to work as directed.  
As a result, there was no alternative but to dismiss her.  She was conducting herself in breach of her contract of employment, 
in fact, and the dismissal was not unfair for all of those reasons.  The Commissioner was correct to find that it was not 
established to be unfair. 

62 There was no miscarriage of the exercise of the discretion at first instance established in accordance with House v The King 
(HC) (op cit).  For all of those reasons, whilst there was jurisdiction to hear and determine the appeal, the appeal is not made 
out and, in my opinion, should be dismissed. 

CHIEF COMMISSIONER A R BEECH: 
63 I have had the advantage of reading the draft reasons for decision of His Honour, the President.  I agree and have nothing to 

add. 
COMMISSIONER S J KENNER: 
64 The appellant commenced proceedings at first instance pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the 

Act”) by which she alleged that on 16 July 2003 she was harshly, oppressively and unfairly dismissed from her position 
working in the respondent's liquor store.  The applicant commenced employment with the respondent on or about 7 June 2003.  
She had previously been employed by the former owner of the liquor store.  The appellant alleged at first instance that she was 
summarily dismissed without good reason indeed any reason.  The appellant claimed compensation for loss arising from her 
dismissal.  The respondent at first instance denied that the Commission had jurisdiction to entertain the appellant's claim, by 
reason of the existence of an Australian Workplace Agreement (“AWA”) made pursuant to the terms of the Workplace 
Relations Act 1996 (Cth) (“WRA”), that bound the appellant and the respondent. Furthermore, the respondent asserted at first 
instance that the applicant was not dismissed to attract the Commission's jurisdiction or alternatively, if she was, then her 
dismissal was not unfair. 

65 The Commission at first instance rejected the respondent’s submissions as to jurisdiction by reason of the existence of the 
AWA. That aspect of the Commission’s decision is not challenged on this appeal. 

66 In his reasons for decision, the learned Commissioner concluded that the appellant was a casual employee under the terms of 
the AWA and that she was not summarily dismissed and nor was there any unfair dismissal in accordance with the well settled 
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proposition of law enunciated in Undercliffe Nursing Home v Federated Miscellaneous Workers Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch (1985) 65 WAIG 385.  There appeared to be no express finding by the Commission at 
first instance that the appellant was dismissed to attract the Commission's jurisdiction. 

67 To the extent that the decision of the Commission concluded that the appellant was not unfairly dismissed, that decision was a 
discretionary one and is presumed to be correct unless there are established to have been errors made by the Commission at 
first instance of the kind identified in Coal and Allied Operations Pty Ltd v AIRC and Others (2000) 23 2003 CLR 194.   It is 
for the appellant to establish that the discretion miscarried in those terms. 

Appeal Grounds  
68 Grounds 1 and 3 of the grounds of appeal allege that the learned Commissioner erred in fact and in law in finding that the 

appellant was not summarily dismissed alternatively dismissed at all from her employment by the respondent.  Both grounds 
of appeal can be conveniently dealt with together.   

69 In dealing with these grounds of appeal, it is important to observe that whilst the learned Commissioner preferred the evidence 
of the owner of the respondent Mr Janussi to that of the appellant, in terms of findings of fact, the conclusions to be drawn 
from those findings as a matter of law, for example as to whether there has been a dismissal or not to attract the Commission's 
jurisdiction, may be a different question.  The Commission at first instance, having heard and observed the witnesses giving 
their evidence, said he preferred and accepted the evidence of Mr Janussi over that of the appellant, because it was a more 
probable account of what had occurred leading up to the termination of the appellant's employment (see AB 20 par 28).  The 
Commission at first instance rejected the appellant’s evidence that during her employment by the respondent, no issues were 
raised with her at all concerning her work performance and that the alleged summary dismissal said to have occurred on 16 
July 2004, came completely “out of the blue”.   

70 The learned Commissioner accepted Mr Janussi's explanation of reasons why he required an additional employee to assist in 
the liquor store, this being the reason why the appellant's hours of work were to be affected.  He accepted that Mr Janussi, over 
a period of some days, raised issues with the appellant not performing her assigned duties and the appellant being non-
responsive to his overtures in this regard.  The Commission accepted that the appellant, more likely that not, was upset at the 
effect on her working hours of the engagement of another employee, for reasons which the learned Commissioner accepted, 
and that her non-responsiveness to Mr Janussi’s overtures were in part explained by her reaction to the change in hours, and he 
accepted that this had a damaging effect on the respondent's business. 

71 Given that the Commission at first instance  preferred the evidence of the respondent to that of the appellant, the Full Bench on 
appeal should not lightly disturb findings of fact based on credibility unless the findings are plainly wrong: Fox v Percy (2003) 
77 ALJR 989; Whisprun Pty Ltd v Dixon (2003) 77 ALJR 1598 per Kirby J 1614-1615.  From a consideration of all of the 
evidence before the learned Commissioner, in my view, his conclusions were reasonably open to him and should not be 
disturbed on appeal unless it can be demonstrated by the appellant that the learned Commissioner has probably misused the 
advantage he enjoyed of seeing and hearing the witnesses give their evidence, and considering the likelihood of the events as 
they unfolded at the material times.  In my opinion, there is nothing in the evidence which would suggest that the learned 
Commissioner did misuse his advantage such that the conclusions in fact, in accepting the evidence of Mr Janussi over the 
appellant, were conclusions not reasonably open.   

72 In accepting Mr Janussi's version of events over the appellant, it is to be taken that the learned Commissioner accepted that Mr 
Janussi informed the appellant that he was “taking her off the roster” and that he did not at any time, inform her that she was 
being dismissed, let alone summarily dismissed.  The learned Commissioner concluded that the terms of exhibit A3 (see AB 
49), the hand written letter of “dismissal”, was prepared hurriedly and under pressure by the appellant with the police being 
present.  The learned Commissioner accepted Mr Janussi's explanation that he did not want to commit to a final position 
without confirming his legal rights, and hence inserted the words on exhibit A3 “this is not a legally binding document”. 

73 As to whether there was a dismissal or not to attract the Commission's jurisdiction, this is a mixed question of fact and law: 
Gallotti v Argyle Diamond Mines Pty Ltd Trading as Argyle Diamonds (2003) 83 WAIG 919; (2003) 83 WAIG 3053.  In my 
opinion, on all of the evidence before the Commission at first instance, the events at the end of the relationship between the 
appellant and the respondent constituted, properly characterised, a dismissal for the purposes of s 29(1)(b)(i) of the Act.  The 
respondent's business was a small business effectively comprising only Mr Janussi and the appellant, at least up until the 
engagement of the second employee at a late stage in the appellant's employment.  The appellant worked regular rostered 
hours which on the evidence were determined in advance.  By the terms of clause 13.1 of the AWA, the appellant was engaged 
under a contract of service as a casual employee, and may have been engaged from time to time on an hourly basis, or rostered 
to work as and when required by the employer “on an ongoing employment relationship.”  In my view, the evidence at first 
instance was that the appellant's employment was in the latter category, i.e. she was regularly rostered to work on an ongoing 
basis and was not engaged as required by the hour.  The effect of taking the appellant “off the roster”, in the context of the 
appellant's employment, was in my opinion, the removal by the respondent of any work for the appellant to perform.  
Furthermore, the evidence was that there was no further employment or any undertaking that there would be any further 
employment for the appellant.  Additionally, and probably decisively on this point, was the terms of exhibit A2 (see AB47), 
which was a record of the appellant's working hours and wages paid, which record was unchallenged on the evidence at first 
instance.  This record clearly refers to the payment to the appellant on 15 July of one hours’ pay in lieu of notice.  This was the 
notice required under clause 13.3 of the AWA, in order for the appellant's employment to be lawfully terminated. 

74 Taking all of this evidence together, in my view, the appellant was “dismissed”, on the relevant authorities of this 
Commission, dealing with the meaning of a “dismissal”.  The learned Commissioner erred to the extent that he did not find 
accordingly and ground three is upheld. 

75 As to the allegation of summary dismissal, I am not persuaded that the appellant has made out this ground.  As I have just 
observed, in my view, what occurred was the appellant's employment was terminated by the payment in lieu of one hours’ 
wages, in accordance with clause 13.3 of the AWA.  This was a termination of employment lawfully effected in accordance 
with the appellant's contract of employment.  It was not summary without notice or payment in lieu thereof.  Accordingly, 
ground one fails. 

76 By ground two, the appellant asserted that the learned Commissioner erred in finding that the appellant was a casual employee.  
In this respect, counsel for the appellant referred to the decision of the Full Bench in Gibson and Roberts v Chubb Security 
Services Ltd (2004) 84 WAIG 3799.  The issue of characterising casual employment was also dealt with by the Full Bench in 
Serco (Australia) Pty Ltd v Moreno (1996) 76 WAIG 937 and Swan Yacht Club (Inc) v Bramwell (1997) 78 WAIG 579.  The 
appellant further submitted that the terms of the AWA characterising the appellant's employment as casual was merely a label 
attached to the relationship which was inconsistent with the terms of the engagement that being of some duration, with regular 
hours of employment and other benefits. 
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77 Whilst it is the case that at common law a casual employment contract is one characterised by a series of separate and distinct 
contracts of employment each for a finite period, the characterisation of an employee’s employment status also turns upon the 
application of any relevant award, industrial agreement or other instrument.  Absent any other industrial instrument attaching 
to the contract of employment, then at common law, if the employment satisfies that general description then it would be 
regarded as truly casual.  However, in this case, the parties to the contract of employment, they being the appellant and the 
respondent, have entered into the AWA made by force of law under the WRA.  It seems to me that the terms of clause 13 - 
Contract of Service of the AWA, are decisive of the question of the employment status of the appellant.  The parties by the 
terms of their bargain agreed that the appellant could be casually employed on either of the bases set out in clause 13.1, that is 
as required from time to time by the hour, or rostered on an ongoing employment relationship.  The appellant was engaged on 
the latter footing.  Given that the AWA governed the employment relationship at the material times and that the appellant was 
a casual employee as prescribed by clause 13 of the AWA, then no error has been demonstrated by the Commission at first 
instance in so finding. 

78 The final ground in ground four, alleges that the Commission at first instance erred in concluding that the appellant had 
received warnings and counselling in relation to her ongoing employment and challenged the finding of the Commission at 
first instance that the appellant's dismissal was not harsh, oppressive or unfair.  The appellant has a significant hurdle to 
surmount in this regard, given that the learned Commissioner plainly preferred the testimony of Mr Janussi over that of the 
appellant as to the primary facts and that his conclusion as to there being no unfairness was a discretionary decision.  In my 
view, it has not been demonstrated by the appellant that the learned Commissioner misused his advantage at first instance in 
considering the evidence given by the witnesses and on all of the evidence, it was open for him to conclude in my view, that 
Mr Janussi's version of events was more likely than that of the appellant.  On all of the evidence, it was open for the 
Commission at first instance to find, based upon Mr Janussi's testimony, that despite having repeatedly raised issues with the 
appellant about her performance of duties, the appellant was non-responsive.  In the context of a small business operation, 
essentially comprising Mr Janussi and the appellant, it is not difficult to imagine the problems created by such a situation.  The 
version  of events as outlined by the appellant in her evidence at first instance was improbable in my view.  Moreover, as a 
matter of principle, whilst counsel for the appellant drew attention to clause 18 - Dispute Resolution Procedure of the AWA, 
and submitted that it was not complied with, it is difficult to see how the respondent could do any more than raise issues with 
the appellant in circumstances where the finding was that the appellant simply was not responsive to the issues raised.  I am 
not persuaded that the learned Commissioner erred in his conclusion that the appellant was not denied a fair go all round on the 
authority of Undercliffe. 

79 I would dismiss the appeal. 
THE PRESIDENT: 
80 For all of those reasons, the appeal is dismissed. 

Order accordingly 
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Decision Appeal dismissed 
Appearances 
Appellant Ms K A Wroughton (of Counsel), by leave 
Respondent Mr O Moon, as Agent 
 
 

Order 
This matter having come on for hearing before the Full Bench on the 19th day of January 2005, and having heard 
Ms K A Wroughton (of Counsel), by leave, on behalf of the appellant, and Mr O Moon, as Agent, on behalf of the respondent, and 
the Full Bench having reserved its decision in the matter, and reasons for decision being delivered on the 22nd day of February 2005 
wherein it was found that the appeal should be dismissed, it is this day the 22nd day of February 2005, ordered that appeal No FBA 
30 of 2004 be and is hereby dismissed. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Decision Matter adjourned to a date to be fixed by the Full Bench 
 
 

Order 
This matter having been listed for hearing and determination before the Full Bench on the 2nd day of November 2004, and a minute 
of consent orders to adjourn the hearing of the matter herein having been filed in the Commission on the 26th day of October 2004, 
and both parties having waived the rights conferred on them by s35 of the Industrial Relations Act 1979 (as amended), it is this day 
the 27th day of October 2004 ordered by consent, as follows:- 

THAT the hearing and determination of matter No FBM 10 of 2004 listed for the 2nd day of November 2004 be and 
is hereby adjourned to a date mutually convenient to the parties, to be fixed by the Full Bench, not less than 21 days 
from the date hereof. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Respondent Ms K Fawcett (of Counsel), by leave 
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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 

1 The Registrar, the above-named applicant, made application to the Full Bench pursuant to s84A of the Industrial Relations Act 
1979 (as amended) (hereinafter called “the Act”) for the enforcement of an order made by the Commission under s44 of the 
Act, constituted by a single Commissioner, on 13 February 2004.  The application was correctly made (see s84A(1)). 

2 The Registrar is the Registrar as defined in s7 of the Act, and was so at all material times. 

3 The respondent is an “organisation” of employees within the definition of “organisation” in s7 of the Act and registered under 
the provisions of the Act, and was so at all material times. 

4 There was disputation related to the negotiation of an enterprise bargaining agreement between the respondent and the Public 
Transport Authority, the employer of a number of members of the respondent.  The Public Transport Authority is and was at 
all material times a statutory authority constituted by the Public Transport Authority Act 2003. 

5 Arising out of a conference held pursuant to s44(1) of the Act, Commissioner Gregor made an order in order to prevent the 
deterioration of industrial relations, that order being made on 13 February 2004 and containing the following paragraph:- 

“That in relation to the employee’s work, the Union, its officers, officials, representatives, agents and members 
remove all bans, limitations or restrictions on the performance of work, including the performance of work in a 
manner different from that in which it is customarily performed, or the adoption of a practise in relation to work, the 
result of which is a restriction or limitation on, or a delay in, the performance of the work” 

6 By the application it was alleged in paragraph 7 as follows:- 

“In breach of the order set out in 6(b) the Australian Rail, Tram and Bus Industry Union did not remove the ban, 
limitation or restriction on the performance of work constituted by the resolution made earlier on the 13th of 
February, 2004 and in consequence of and in accordance with which a substantial number of employees failed to 
present for work in accordance with the order set out in 6(a).” 

7 The matter having been once adjourned was listed for hearing in this Commission on Monday, 24 January 2005 before the Full 
Bench.  Both sides were represented by counsel. 

8 In accordance with s84A(4) of the Act the Full Bench convened a conference having invited the parties to confer with it.  The 
conference having been convened the parties then agreed to hold discussions between themselves, and at the conclusion 
thereof informed the Full Bench in open court that they had reached an agreement, namely that the respondent would give an 
undertaking as to its future conduct and the applicant would accept the undertaking.  The respondent organisation, through 
counsel, then admitted the contravention of or failure to comply with the Commissioner’s order, as alleged by the applicant. 

9 The Full Bench is required to have regard to the seriousness of the contravention or failure to comply, any undertakings that 
may be given as to future conduct, and any mitigating circumstances. 

10 The Full Bench is not bound to accept an agreement reached by the parties, but an agreement reached by the parties, 
particularly when it emanates from a conference convened by the Full Bench with a view to an amicable resolution of the 
matters which the application relates, must be of substantial weight. 

11 In this case, it is to be noted that there was no evidence of any previous contraventions.  This particular contravention or 
failure to comply was quite serious.  However, on balance, and having regard to s26(1)(c) and (d) of the Act, the Full Bench 
decided that, pursuant to s84A(5) of the Act, the matter was best dealt with under s26(1)(a) by the Full Bench accepting the 
undertaking given.  Thus, the seriousness of the breach or contravention is recognised by the unlimited undertaking to comply 
with the Commission’s orders in the future. 

12 It is to be noted that the giving of such an undertaking is a serious matter and the breach of such an undertaking given to the 
Commission may well have serious consequences for the respondent. 

13 Accordingly, I agreed to make the orders which the Full Bench made. 

COMMISSIONER S J KENNER: 

14 I have had the benefit of reading the reasons for decision of His Honour, the President.  I agree with those reasons and have 
nothing to add. 

COMMISSIONER S WOOD: 

15 I have had the benefit of reading the reasons for decision of His Honour, the President.  I agree with those reasons and have 
nothing to add. 

THE PRESIDENT: 

16 For those reasons, the Full Bench made the order to enforce the order made at first instance. 
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2005 WAIRC 00143 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES REGISTRAR, WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICANT 

-and- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WESTERN 
AUSTRALIAN BRANCH 

RESPONDENT 
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DATE MONDAY, 24 JANUARY 2005 
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CITATION NO. 2005 WAIRC 00143 
 
 
Decision Order for enforcement of order 
Appearances 
Applicant Mr R J Andretich (of Counsel), by leave 
Respondent Ms K Fawcett (of Counsel), by leave 
 
 

Order 
This matter having come on for hearing before the Full Bench on the 24th day of January 2005, and having heard Mr R J Andretich 
(of Counsel), by leave, on behalf of the applicant, and Ms K Fawcett (of Counsel), by leave, on behalf of the respondent, and the 
respondent having admitted committing a breach of the order of the Commission, constituted by Commissioner J F Gregor, made 
on the 13th day of February 2004 in matter No C 41 of 2004 as alleged in paragraph 7 of the application herein, and the Full Bench 
having found on that admission that the contravention of the said order or a failure to comply with the same had been proven, and 
the respondent organisation having given an undertaking, accepted by the applicant, namely that the respondent organisation 
comply with orders of the Commission in future, and having determined that reasons for decision will issue at a future date, and the 
parties herein having waived their rights pursuant to s35 of the Industrial Relations Act 1979 (as amended), it is this day, the 24th 
day of January 2005, ordered and declared:- 

THAT the undertaking given by the respondent organisation, namely that the respondent organisation comply with 
orders of the Commission in the future, be and is hereby accepted by the Full Bench. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Order 
The Notice of Appeal herein, having been filed in the Registry of the Commission on the 2nd day of June 2004, and the parties 
herein, having advised the Commission by letter dated the 11th day of January 2005, that both parties wished to discontinue the 
appeal, and the parties having waived the rights conferred on them by s35 of the Industrial Relations Act 1979 (as amended), it is 
this day, the 23rd day of February 2005, ordered and declared, by consent, as follows:- 

(1) THAT there be leave granted and leave is hereby granted for appeal No FBA 21 of 2004 to be discontinued. 
(2) THAT the Full Bench do and does hereby refrain from hearing the said appeal further. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Decision Appeal discontinued by consent 
 
 

Order 
The Notice of Appeal herein, having been filed in the Registry of the Commission on the 16th day of December 2004, and the 
parties herein, on the 31st day of January 2005, having advised the Commission in writing that both parties wished to discontinue 
the appeal, and the parties having waived their rights conferred on them by s35 of the Industrial Relations Act 1979 (as amended), it 
is this day, the 9th day of February 2005, ordered and declared, by consent, as follows:- 

(1) THAT there be leave granted and leave is hereby granted for appeal No FBA 52 of 2004 to be discontinued. 
(2) THAT the Full Bench do and does hereby refrain from hearing the said appeal further. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 

 

FULL BENCH—Ceremonial Addresses 
Copyright in this document is reserved to the Crown in right of the State of Western Australia.  Reproduction or dissemination of 
this document (or part thereof, in any format) except with the consent of the attorney-general is prohibited.  Please note that under 
section 43 of the Copyright Act 1968 copyright is not infringed by anything done for the purposes of a judicial proceeding or of a 
report of a judicial proceeding. 
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WELCOME AS A MEMBER OF THE COMMISSION, 

COMMISSIONER STEPHANIE MAYMAN 

TRANSCRIPT OF PROCEEDINGS 
AT PERTH ON THE 7TH DAY OF FEBRUARY 2005 
BEFORE THE FULL BENCH OF THE WESTERN AUSTRALIAN INDUSTRIAL 
COMMISSION 
HIS HONOUR THE PRESIDENT P.J. SHARKEY 
CHIEF COMMISSIONER A.R. BEECH 



800 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

SENIOR COMMISSIONER J.F. GREGOR 
COMMISSIONER P.E. SCOTT 
COMMISSIONER S.J. KENNER 
COMMISSIONER J.H. SMITH 
COMMISSIONER S. WOOD 
COMMISSIONER J. HARRISON 
COMMISSIONER S. MAYMAN 
THE HONOURABLE MINISTER CLIVE BROWN 
MR D. ROBINSON represented the Unions. 
MR B. WILLIAMS represented the CCI. 
MR T. CACCAMO represented the AMMA. 

Welcome 

HON C. BROWN: Mr President and Members of the Commission - - 
I'm sorry.  I'll let you go first. Sorry. Yeah. Better do that.  Think I'm in Parliament here. 
PRESIDENT:  This is a special sitting of the Full Bench of the Commission to welcome Commissioner Stephanie Margaret 
Mayman, who was sworn in as a member of this Commission today.  I should like to recognise and welcome a number of people. 
Firstly, and especially, I welcome her daughter, Ms Libby Mayman and her mother, Mrs Gwyneth Price.  I welcome and 
acknowledge the presence at the bar table of the Honourable Clive Brown, Minister for State Development, representing the 
Minister for Consumer and Employment Protection, the Honourable John Kobelke MLA; Mr Bruce Williams, representing the 
Chamber of Commerce & Industry; Mr David Robinson, the Secretary of UnionsWA representing that body; and Mr Tony 
Caccamo representing the Australian Mines & Metals Association. 
I welcome also former Commissioner Owen Salmon and Mrs Salmon; the Honourable Sue Ellery MLC; the Commissioner for 
Equal Opportunity, Ms Yvonne Henderson, and Mr Brian Bradley, Director General of the Department of Consumer & 
Employment Protection.  I welcome also particularly officers of this Commission.  I welcome everyone else here and I thank you 
all for coming. 
Commissioner Mayman was born in New Zealand on the 5th of December 1951.  She has resided in Western Australia since 1975 
and is an Australian citizen.  She qualified as a nurse in New Zealand in 1973 and came to Western Australia, where she obtained a 
Diploma of Teaching at Edith Cowan University in 1980, and was a primary school teacher from 1982-83. 
From 1983 to 1988 she was an occupational health and safety officer with the Trades & Labor Council of Western Australia as it 
then was.  From 1988 to 1995 she was an industrial advocate appearing in this Commission and the Australian Industrial Relations 
Commission for the Australian Liquor, Hospitality & Miscellaneous Workers Union, WA Branch, in conciliation and arbitration 
proceedings. 
She was the first woman elected to the position of Assistant Secretary of UnionsWA, as it is now called, and occupied that position 
from 1995 to 2001.  She acted as Secretary of UnionsWA from October to December 2001, and then was elected to the office of 
Secretary of UnionsWA, the first woman to be so elected, in 2001, and remained in that position until she accepted the appointment 
to this Commission.  Needless to say that in the office of Secretary of UnionsWA she has represented unions in and in relation to 
industrial issues and matters, social policy, occupational health and safety and other matters in this state, nationally and 
internationally.  She has had primary responsibility as Secretary for matters such as minimum wage cases and state wage cases in 
this Commission, if not their actual advocacy, and has represented UnionsWA's position in the negotiation of a number of pieces of 
legislation in this state. 
The Commissioner is a highly skilled and professional administrator in various environments.  She has practised in two professions 
- nursing and teaching as well.  The qualities which enabled her to practise in those professions, if I might dare to say it, will not go 
amiss in this Commission.  She has had substantial experience as an advocate and in industrial relations in this state and elsewhere.  
She has advanced to the top level in affairs industrial.  She brings experience, ability and integrity to her new office.  Her 
appointment is therefore much welcomed by this Commission. 
On behalf of the Commission and its officers I welcome Commissioner Mayman to the Commission, and I wish her a long, happy 
and successful occupation of the office of Commissioner.  Today is a day when she will experience something which she will never 
experience again in this Commission, and that is that people will say nice things about her.  The Chief Commissioner. 
BEECH CC: Thank you, Mr President.  Commissioner Mayman brings with her a reputation of integrity, that in negotiating and 
dealing with the most senior representatives of employers, employees and all sides of industrial relations and occupational health 
and safety.  That and her capacity for hard work will stand her in good stead in her new role. 
Much of the work of individual members of the Commission passes unnoticed, for it is away from the limelight that they encourage 
and assist parties to reach their own agreements, and outside sitting hours do the somewhat lonely work of research, thought and 
relentless decision-writing.  Her qualities prepare her well for that work. 
It gives me pleasure also to observe the considerable achievement that, with her appointment, 4 of the 8 Commissioner members of 
this Commission are women.  I add my congratulations to Commissioner Mayman and my welcome to her on this the first day of 
her appointment.  Mr President. 
PRESIDENT:  Now, the Minister. 
HON C. BROWN:  Mr President and members of the Commission, if it please you all I appear, as the President said, on behalf of 
the Minister for Consumer & Employment Protection, the Minister of course who has carriage of the Act which establishes the 
Commission. 
It is indeed a very pleasant task today to represent the Minister and indeed the Government of Western Australia to welcome and 
congratulate Commissioner Mayman on her appointment to the Industrial Relations Commission. 
The appointment of Commissioners is indeed one of the most important tasks that any Minister can perform, and ensuring that the 
Commission has the expertise to fulfil its service to the community, to employees and employers is a matter that requires careful 
and detailed consideration.  And indeed, if I may say so on behalf of a colleague Minister, the Minister has exercised his discretion 
well with this appointment. 
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The Commission is charged with a supremely important role in our society.  It is a role which is given to the Commission by way of 
legislation, and like any legislation it is capable of change.  The Commission is judged by the community; not according to its 
legislative powers, but the way that it acts collegiately and individually.  And for those of us who believe in the Industrial Relations 
Commission it is important that appointments to the Commission bring with them the wealth of experience, talent and capacity to 
discharge the onus that is placed on them under the Act, not only in accordance with the rule of law, but also in a manner which 
enhances the community standing of the Commission. 
Commissioners have to have, in order for the Commission to continue to be recognised as an important institution, the capacities 
and standing and intellect to carry out that job in a way which is supported by the community.  I am sure, having known 
Commissioner Mayman for many years, that her capacities in that regard will enhance the standing of the Commission and bring 
the qualities that the community expect to see in members of it.  The President has well outlined this morning the history of 
Commissioner Mayman, and indeed it is history in the trade union movement and in her former professions of nursing and teaching 
that auger well for her appointment here to this Commission. 
It is important for members of the Commission to make informed and wise decisions, and it is also important for the Commission 
from time to time in the appropriate circumstances and where the merits of the case determine to make brave decisions, to have the 
chance of changing history; not by force of legislation but by force of intellect and argument.  Commissioner Mayman will be no 
stranger to that task -  Commissioner Mayman, one of those rare beings who can actually lay claim to changing one of the most 
important laws in this state, and that law relating to occupational health and safety. 
Whilst with respect the role of the Commission is vitally important in Western Australia, nothing is more important than ensuring 
that each person who goes to work in the morning returns home in the afternoon, and returns home without the loss or function of 
part of their body.  Commissioner Mayman in her former life as occupational health and safety officer with the then Trades and 
Labor Council of Western Australia was the primary driver for the introduction of the Occupational Health, Safety & Welfare Act 
in this state; an Act that was not simply a new Act, but an Act which introduced into this state the Robins philosophies, and that is, 
for anyone who is familiar with health and safety, the Robins philosophies are those which are used in modern occupational health 
and safety legislation around the world.  It was that drive and determination to secure that type of legislation in Western Australia 
that can be put back to few people, and one of those is Commissioner Mayman. 
Commissioner Mayman also brings to this office considerable experience in dealing within the union movement and representing 
the union movement.  But she also brings to this office great capacities in dealing at the most senior levels with industry, and across 
industries, whether blue or white collar, professional, semi-professional, technical or labouring functions.  Such is the breadth of 
experience that she brings to the office that she is well positioned to carry out the tasks which will now befall her as a member of 
the Commission. 
More importantly she has had to take a wider view of what employment means.  She has become aware and involved in other issues 
- issues concerning superannuation and retirement for those who are in the work force; matters concerning equal employment 
rights; issues concerning matters relating to the promotion of women, and, as I've said, occupational health and safety matters. 
It is indeed a credit to Commissioner Mayman.  She was, as the President correctly referred to, the first woman to be elected to the 
position of Assistant Secretary of the Trades & Labor Council and then as its Secretary; and I think that says an enormous amount 
for someone who has worked for such a long period of time not only to aspire to but actually achieve that particular office. 
To the Commissioner herself, I know this will be a new and daunting experience.  I know that whilst the Commission sits here 
collegiately today, as the Chief Commissioner has referred to, there are many hours involved in research, in thinking and in good 
decision-making; and, Commissioner, we wish you every success in your good decision-making. Thank you. 
PRESIDENT: Thank you, Minister. Mr Caccamo. 
MR CACCAMO: Thank you, Mr President.  If it please the Commission thank you for the opportunity of attending these 
proceedings this morning.  Commissioner Mayman, on behalf of AMMA I would like to congratulate you and welcome you to this 
Commission. 
Over the last 20 years I've had the opportunity of dealing with you on a range of matters, including some of the matters the Minister 
referred to in respect of the Occupational Health & Safety Commission in the early 80s; award review and enterprise bargaining in 
the public sector; state wage cases, and more recently legislative change, hours of work issues and award review matters.  During 
this time I think it's fair to say you have shown the ability and readiness to listen and look at alternatives in resolving issues.  I think 
you bring this skill to this Commission, along with other skills, knowledge and experience that you've gained over many years in 
the union movement, and in various roles in the union movement. 
I'm sure you'll apply those principles in your values in the application of the wide discretion that's provided to you under the Act in 
resolving matters that are before you.  You join the Commission in an environment where there is continued potential change at the 
federal and state level, high demand for skilled labour, pressure on working hours, enterprise bargaining growing, award reviews to 
complete, enterprise orders emerging, individual agreement making growing, continued push for changes to unfair dismissal 
procedures, continued high priority on occupational health and safety. 
AMMA is confident you will manage the challenges these present and the responsibilities of this Commission in a capable and 
professional manner.  AMMA, its staff and myself welcome you to this Commission, congratulate you on your appointment and 
wish you well in the future. 
PRESIDENT: Yes. Thank you, Mr Caccamo. Mr Williams. 
MR WILLIAMS:  Thank you, your Honour.  Your Honour, Chief Commissioner, Senior Commissioner, Commissioners, 
Commissioner Mayman, the Minister, distinguished guests and friends of Commissioner Mayman, on behalf of the Chamber of 
Commerce & Industry of Western Australia it is my personal pleasure to be here this morning to echo the sentiments that have 
already been made and congratulate Commissioner Mayman on her appointment and wish her well for the future. 
As mentioned, Commissioner Mayman, you have had a distinguished career with the union movement.  You have over that time 
left your mark on a diverse range of issues, both at a state and at a national level, particularly, as many of those who have worked 
with you are familiar with, in the areas of occupational health and safety, workers' compensation and of course industrial relations. 
With respect to the employer community in Western Australia I think it's fair to say that you are recognised as being someone who 
has been always totally committed to the interests of your constituents, but balancing that with a reasonable approach in your 
dealings with employers.  These qualities in our view are ones that will stand you in good stead in your new role with this tribunal. 
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This Commission on a daily basis is asked to adjudicate on the private business matters of employers and employees – large 
employers and small employers.  The matters that come before this Commission on a daily basis range from matters of great 
significance affecting whole industries, or many industries at once, through to relatively small issues dealing with individual 
employers and individual employees.  The common feature of any matter that comes before this tribunal of course is that for the 
participants, be they the employer as individual managers, be they individual employees, the matter for them at that point in time is 
of grave importance. 
It's often our experience that this tribunal and its functioning, as a consequence of the work it does, has something more in common 
with perhaps the family law jurisdiction than perhaps other courts may have.  The relationship between the parties is the common 
feature.  Many times the matters that come before this tribunal come before the tribunal because of strains in the relationships 
between employers and employees, and in the same way that perhaps family law is ideally designed to bring those relationships into 
a more positive vein, build on the positives and allow the parties to go forward, in our view often that is the role of this tribunal. 
To discharge this role an understanding of not just the statute law is important, but also an essential element is an appreciation of 
the humanity of employers and employees, overlaid with the business imperatives that they all struggle with in the world of work.  
Commissioner Mayman, in our view you have the abilities to deal with these relationship issues positively, to assist employers and 
employees in the future, and it's my pleasure to welcome you to the Commission.  Thank you. 
PRESIDENT: Yes. Thank you, Mr Williams.  Now, Mr Robinson. 
MR ROBINSON:  Thank you, your Honour.  Your Honour, Chief Commissioner Beech, Senior Commissioner Gregor, members of 
the Commission and of course particularly Commissioner Mayman:  what a day indeed, and it gives us great pleasure to be here this 
morning, and me in particular representing the Trades & Labor Council and affiliated unions in Western Australia in this formal 
welcome to you, Commissioner Mayman. 
Commissioner Mayman, as the immediate former Secretary of UnionsWA and of course a long, long time trade union activist, as 
we've heard so much about already this morning, you know all too well the importance of this Commission and its role in our 
community; and again we've heard some of that already. 
As you yourself have commented on occasions such as these in formal presentations that you have made, there will always be a 
need for a countervailing force to deal with the imbalance of the inequality of bargaining power which is clearly, clearly inherent in 
the bargaining relationship between employers and employees.  That role is certainly as critical today as it ever has been, given the 
challenges ahead in the realm of industrial relations. 
And just to depart briefly from what I've prepared, your Honour mentioned the expectation that you would have a long and 
successful career.  Of course what we're hearing at the moment from the federal government is an attempt perhaps to shorten the 
careers of members of this Commission and to introduce legislation that may indeed override the role that this Commission plays.  
We should watch and we should listen very carefully to the language that will surround those attempts.  That language will be about 
productivity, about choice, about flexibility, about the rights of employees and the rights of business, and we should note, I think, 
that in fact that language will couch a sustained and concerted attack on the rights of working people. 
I should say that the union movement in Western Australia will not let that attack gain momentum.  We will do all that is necessary 
to fight off the attacks on the rights of working people.  And I am reminded that, at a previous welcome, Senior Commissioner 
Gregor did say that we can expect change and that change will occur consistently, but that is something that we may well be able to 
deal with and should be able to deal with.  I fear, on behalf of the Trades & Labor Council, that in fact this is one of those periods 
where in fact the change proposed is of such an extent that it would seek to wipe out this institution that we all love and admire and 
work with today. 
However, the Commission how has an enhanced role, following recent legislative changes, in which, Commissioner Mayman, you 
played no small part, and that is of course in attempting to ensure and protect workplace health and safety; and again we've heard 
some of that today.  A fair and just society must provide working people with freedom from any form of injury or illness that might 
be sustained during the course of their work and, as you have so passionately stated on many an occasion, Commissioner Mayman, 
every employee has the right to return home safely to their family following their work; and that comment was made also by the 
Honourable Minister. 
Your lengthy experience in occupational safety and health matters, your advocacy on behalf of working people, both in Australia 
and internationally on these issues, will no doubt be invaluable to this Commission and to the community as a whole.  Your 
achievements in this field remain as a strong testament to your commitment in this area, and you can be justly proud, Commissioner 
Mayman, of the significant difference through this work that you have made to our society. 
Your appointment not only partially redresses the balance of Commissioners with a union background, none too soon, we might 
say, but also of course, as has been noted by Chief Commissioner Beech, the balance within the Commission.  As a long time 
advocate for gender pay equity and more broadly for the rights of women in our community and our workplaces, you bring vital 
knowledge, understanding and experience of the issues that women face in the work force. 
There is no doubt that this Commission will soon have before it significant pay equity matters, and we will certainly try to assist in 
that in every way that we can.  Your passion for this issue, Commissioner Mayman, is well known, and all those who believe in 
gender equity in the work force will value your presence in this Commission. 
Commissioner Mayman, I can't conclude this formal welcome without providing some advice or warning to your colleagues on the 
bench, and within the Commission, certainly based on my recent time working with you, and I would suggest that it would be 
prudent for the registrar or the chief executive officer to immediately apply for an increase in the information technology budget, as 
they should be aware, Commissioner, that you will call on the services of information technology managers regularly and 
consistently.  If anything can go wrong with a piece of technology that you are using, Commissioner, it will. 
Your colleagues should also know, Commissioner Mayman, that they will not be left wondering about your views on certain 
matters.  I'm sure they are aware of that already.  Your capacity to ensure that your point of view is heard and taken notice of is 
legendary, as are your greetings to your colleagues first thing in the morning, but I probably won't say more about that on transcript. 
The Trades & Labor Council and its affiliates are proud to have had you as their leader over the past few years.  It is a role in which 
it is impossible to achieve the needs of each and every group with their specific interests, and yet you have indeed managed to keep 
focussed and together those most disparate of organisation, the unions, and we have, under your leadership, been able to pursue 
common goals for the advancement of members of unions and working people generally. 
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As the first woman elected to the position of Secretary of the Council, you will certainly enter the history books, but you also do so, 
Commissioner Mayman, on the basis of your many achievements whilst at the council.  I think you know we are saddened to lose 
you from our midst, and I know you also are saddened to leave us.  We also know that in this new phase of your career you will 
continue your work on behalf of the community's interest. 
You know all too well, Commissioner Mayman, the struggles that you have been involved in over the last 10 years or so, that the 
possibilities of a more democratic, just and inclusive society depend on the capacities of a society to defend and promote the 
principles of freedom of association and collective bargaining.  While we continue to face challenges to those democratic rights, we 
are confident that this Commission with you as a part of it will continue to strengthen its vital role in ensuring justice in relations 
between employees and employers, according of course to equity, good conscience and the substantial merits of the case. 
Congratulations and best wishes, Commissioner Mayman, and forever in unity.  Thank you. 
PRESIDENT: Thank you, Mr Robinson.  Commissioner Mayman. 
MAYMAN C:  Mr President, Chief Commissioner, Senior Commissioner, members of the Commission, representatives at the bar 
table, family, friends and colleagues:  I sincerely thank those who've spoken this morning for their kind expressions of welcome and 
support, and indeed the members of the Commission, the registry and staff for the warmth of their welcome since my appointment 
was first announced. 
For all those persons, other than those who spoke formally this morning, who've taken time out of busy schedules, thank you for 
helping make this day for me a memorable experience.  For those of you at the bar table, several of whom I consider my close 
friends, thank you for your words of welcome and best wishes.  I look forward to my future role as a member of this Commission. 
Indeed I bring with me a significant regard for the role of this Commission in our society. 
It is important that at all times, in order to ensure it operates effectively in meeting community expectations, that the Commission is 
owned by all industrial parties.  In this way the Commission is so much more than a court.  It becomes the custodian of the 
consensus between the industrial parties that underpins West Australia's culture, a culture that must be and work towards being 
egalitarian, a culture that must be compassionate, and a culture that must be fair. 
As an individual member of this Commission I am obliged by the statute and by my oath of office to give effect to my own concept 
of equity, good conscience, and the substantial merits of the case, whether conciliating or arbitrating, to attempt to bring about a 
resolution between the industrial parties. 
I turn to my family, and thank the members who are here today, specifically my mother, Gwyneth, and my daughter, Libby, who is 
home from London, together with her friend, Sarah.  Thank you for your unqualified support. 
I feel privileged and proud to have been part and provided with the opportunity to work for the last 21 years with working people 
and the trade union movement at state, national and international levels, and I take this opportunity to thank you all.  Many of you I 
consider my close friends, and whilst it is difficult making reference to individuals, can I recognise the support of the mentoring 
roles played throughout the years within the unions by the late Harold Peden, by Clive Brown, by Sharon Jackson, Helen Creed and 
Sharon Burrow. 
In conclusion can I indicate to all of those present today that I'm honoured by your presence and would place on record my 
intention to work towards achieving the high standard of this office in an impartial manner, ever mindful of those who've gone 
before me.  I trust my appointment can form part of the positive contribution this Commission provides to the Western Australian 
community through the role of conciliation and arbitration, and I thank you all for your positive comments.  Thank you. 
PRESIDENT: Thank you, Commissioner.  This Full Bench stands adjourned. 
PRESIDENT 
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Reasons for Decision 
1 The application to amend the Hospital Salaried Officers Award 1968 (No 39 of 1968) in respect of the classification structure 

for clinical psychologists was divided into Parts A and B under the Order which issued on 20th December 2002 ((2003) 83 
WAIG 46). 

2 Part B of the Order provided that: 
“(a) The parties shall discuss, with a view to reaching agreement; 

(i)  the expeditious creation and filling of senior positions for clinical psychologists above level 9, 
previously contemplated as being at level 9; 

(ii) The creation and filling of other senior clinical psychologists positions; and 
(iii) The establishment of grades, definitions and requirements, for clinical psychologists’ positions 

and how those matters are to be reflected. 
(b) The parties shall report to the Commission on their discussions in respect of paragraph (a) not later than 3 

months from the date of this Order.” 
 (op cit) 

3 A “Report on the status of discussions between the Parties (as at July 21st 2003)” was received by the Commission in Court 
Session. The document records progress made in addressing matters pursuant to the Order dated 20th December 2002. 

4 However, agreement could not be reached. 
5 The applicant union identified the following “fundamental issues” which remained unresolved: 

  The number of grades above the Grade 2 to be determined by the Commission in Court Session; 
  Recognition of existing senior clinical positions; 
  Recognition of existing positions that have a higher level service coordination role; 
  Access to higher grades whether by progression or reclassification; 
  The wording used to describe the grades and whether they should be reflected by Award amendment; 
  The effective date of implementation of a revised classification and grading structure. 

6 The applicant union saw these issues being resolved through arbitration with Orders which would: 
  Establish Grades 3, 4 and 5 and descriptors for Senior Clinical Psychologists (Grade 3 at Level 10); Senior Clinical 

Psychologists (Grade 4 at Level 11); Consultant Clinical Psychologist (Grade 5 at Level 12). 
 Provide for reclassification or progression as a result of the determination of the new grades together with 

retrospective operation of a new classification for appointees to these positions. 
  Set down administrative arrangements for lodging applications for backdated reclassifications or progression to 

positions within the new structure and provide for disputed applications to be dealt with by the Public Service 
Arbitrator. 

  Provide progression for any Clinical Psychologists reclassified to Grade 3, 4 or 5 who has completed at least 12 
months’ service at Level 8.2 to be back paid the first increment of the new classification with effect from the first 
pay period commencing on or after 1st September 2001. 

7 From the respondent’s perspective the issues which remained outstanding were: 
  Whether the career structure for higher levels extend to Grade Four or Grade Five and the types of roles these 

Grades would undertake. 
  How Clinical Psychologists would progress beyond Grade Two. 
 Whether the career structure should be set down in the Award or in an Operational Circular. 
 The operative date for the new career structure. 

8 The respondents’ concerns focused on two issues. First that the career structure must meet the needs of the State’s mental 
health services; second, as clinical psychologists work in multidisciplinary teams with other health professionals, the working 
relationship from “a hierarchical and professional point of view” must be taken into account. 

9 The Commission noted the work done within the Office of Mental Health and by the parties in reviewing positions at level 9. 
It is common ground that there should be established a Grade 3 classification at level 10. 

10 Before embarking on arbitration the parties conferred with the Commission in Court Session in conciliation proceedings 
pursuant to section 32 of the Act. Out of those discussions the Commission, mindful of section 32(7) of the Act, proposed a 
course which would limit matters to be determined in the first instance and which would afford the parties the opportunity to 
develop initiatives that had been formulated in their negotiations. 

11 As a result of further discussions undertaken by the parties, the Commission in Court Session was informed that agreement 
had been reached on the following matters: 

  A schedule of skill descriptors for clinical psychologists Grades 1, 2 and 3. With respect to Grade 3 the schedule 
accommodates a Specialist Clinical Psychologist Coordinator and a Specialist Clinical Psychologist. 

  A skill descriptor for Grade 4 (level 11) Consultant Clinical Psychologist. (The only issue outstanding being 
whether, in specifying the defined area of specialisation, the words, “as determined by the Office of Mental Health 
and may include: Child and Adolescent, General Adult and Old Age Mental Health” should be included.) The 
Grade 4 (level 11) Consultant Clinical Psychologist classification is agreed to be the top of the salary structure. 

  The removal of progression reclassification and appointment procedures from the skill descriptors. In so doing the 
parties acknowledge that it is the respondents’ prerogative to create positions and alter the structure for the 
provision of clinical psychological services subject to consultation with the Hospital Salaried Officer’s Association 
as set out in the award and enterprise agreement. Furthermore that individuals may pursue reclassification based on 
the skill descriptors with the Public Service Arbitrator. 

(Refer to Common Exhibit A) 
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12 Based on these understandings, the parties informed the Commission in Court Session that there was no longer the need for a 
time frame to be set down for the establishment of positions at level 10. The respondents’ representative advised that a review 
of the following positions would be undertaken against the newly established skill descriptors for Grade 3 (level 10): 

  Director, Centre of Clinical Intervention 

  Manager, Youthlink 

 Manager, Neuro-Sciences Unit 

  Associate Head of Department for Psychological Medicine for Women, Women & Children’s Health Service 

 Chief Clinical Psychologist, Department of Psychiatry, Women & Children’s Health Service 

13 The respondents envisage the creation of a new position of Coordinator of Clinical Psychology, North Metropolitan Health 
Service. With respect to the Grade 4 classification, these positions will be advertised and filled by competitive selection 
consistent with the Public Sector Management Act, 1994. 

14 The upshot of discussions between the parties on understandings reached establishing a career structure for clinical 
psychologists was that there remained only three matters which needed to be arbitrated by the Commission in Court Session. 
These were the issues of retrospectivity in the implementation of Grade 3 and 4 classifications and arrangement for 
reclassification applications, the wording of Grade 4 skill descriptors and whether the skill descriptors should be inserted into 
the Award or be implemented by way of an Operational Circular. 

15 With respect to the claim for retrospectivity it is apposite to refer to those issues identified by the Commission in Court 
Session when the matter was addressed in December 2002 ((2003) 83 WAIG 23). The establishment of the higher 
classification beyond level 9 was envisaged at that time. The special circumstances identified in paragraphs 186 to 201 (op cit 
at 44) remain relevant to the circumstances of determining the same issue to Grades 3 and 4 at this time. The commitments 
given some time ago, the delays encountered and importantly the period from which work value changes date, give rise to the 
same special circumstances that resulted in the operative date of 1st September 2001 as being fair and equitable then, being 
justified today. 

16 Consistent with the need to bring finality to the establishment of the new career structure is the requirement for clinical 
psychologists seeking reclassification to lodge their applications in a timely manner and for these to be addressed within an 
appropriate time frame. In this respect, lodgement within four weeks of the date of the Order to issue and consideration by the 
Department within eight weeks of that date is an appropriate period. 

17 On the wording of the descriptor for Grade 4 (level 11) the Department submitted the following: 

“A Consultant Clinical Psychologist (Grade 4) though based in a particular health service, will operate on a State-wide 
basis providing high level clinical expertise and performing the following functions within a defined area of specialisation 
as determined by the Office of Mental Health and may include Child and Adolescent, General Adult and Old Age Mental 
Health.” 

18 The union objected to the inclusion of the words underlined. 

19 The respondents submitted that the Mental Health Service is a State-wide umbrella organisation. The expertise necessary to 
define areas of specialisation will come under that organisation even though the Grade 4 Consultant Clinical Psychologist will 
be based in a particular health service. The respondents strongly submitted that the words to be included will ensure 
consistency amongst the divisional managers. 

20 The union submitted that the Office of Mental Health was established only recently and may not continue if there are future 
restructures. To prescribe the Office of Mental Health in the Award, therefore, will require a further award amendment in such 
an eventuality. This will not be necessary if it prescribed in the award. The applicant union also submitted that there are no line 
management responsibilities exercised by the Office of Mental Health and that not all Consultant Clinical Psychologists work 
under the Office of Mental Health organisation. 

21 The Commission in Court Session has considered the submissions. It recognises the submission of the respondents that the 
Office of Mental Health will perform a State-wide role. However, it is true to observe that it is for the respondents to identify 
the functions within a defined area of specialisation to which the definition will refer. The respondents will decide whether or 
not that function will be performed by the Office of Mental Health and an award provision is not necessary for its decision. 
The additional words sought by the respondents will not confer an authority or responsibility in this area upon the Office of 
Mental Health that it does not otherwise possess. We therefore regard the words underlined as superfluous to the proper 
operation of the clause. 

22 To provide the flexibility necessary to implement the new career structure and for the parties to be able to address any 
unforeseen issues which may arise, the Commission in Court Session has decided to follow the course raised with the parties 
in the hearing. Skill descriptors for Grades 3 and 4 are to be included in the Award by way of reference to an Operational 
Circular which shall be the subject of agreement with the applicant union before it and any subsequent amendments are issued 
by the respondents. 

23 This arrangement is to operate for a period of six months from the date of the Order. This will afford the opportunity for the 
parties and the Commission in Court Session to review the effectiveness of the arrangement.  

24 It is noted that the descriptors for Grades 1 and 2 are set out in the Award. The parties may consider integrating any 
operational requirements for the implementation of these Grades into the arrangements set down for Grades 3 and 4. 

25 The parties are requested to prepare a draft of the Order to issue and forward it to the Commission within 48 hours of these 
Reasons for Decision being received. 
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Orders and Directions 
This matter having come on for hearing before me on the 11th day of June 2004, and having heard Mr D Johnston, as agent, on 
behalf of the applicant, and Mr J Winters, Industrial Officer, on behalf of the respondent organisation, and the applicant herein 
having made an application to adjourn the matter, and the respondent herein having consented to the adjournment of the matter 
herein, and I having determined that the matter should be adjourned, and having made such orders and given such directions as are 
necessary or expedient for the expeditious and just hearing and determination of this matter, and the partied having consented to the 
waiving of the requirements of s.35 of the Industrial Relations Act 1979 (as amended), it is this day the 11th day of June 2004, 
ordered and directed as follows:- 

(1) THAT application No. PRES 3 of 2004 be and is hereby adjourned sine die. 
(2) THAT leave be and is hereby granted to the respondent to file and serve a notice of answer by 4.00pm on 

Monday, the 14th day of June 2004. 
(3) THAT this matter may be listed by the Commission of its own motion by notice of hearing to the parties. 
(4) THAT leave be and is hereby granted to the parties to apply to re-list the matter by 48 hours notice in writing to 

the Commission and to the other party. 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Decision Application discontinued 
 
 

Order 
The Notice of Application herein, having been filed in the Registry of the Commission on the 2nd day of June 2004, and the parties 
herein, on the 12th day of January 2005, having advised the Commission in writing that both parties wished to discontinue the 
application, and the parties having waived the rights conferred on them by s35 of the Industrial Relations Act 1979 (as amended), it 
is this day, the 24th day of February 2005, ordered and declared, by consent, as follows:- 

(1) THAT there be leave granted and leave is hereby granted for application No PRES 3 of 2004 to be 
discontinued. 

(2) THAT the President do and does hereby refrain from hearing the said appeal further. 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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participation of its members - Industrial Relations Act 1979 (as amended), s6(g), s7, s26(1)(c), 
s27(1)(d), s66, s71, s110(1) 

Decision Order 
Appearances 
Applicant Mr D Smith (of Counsel), by leave 
Respondent No appearance 
 
 

Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an application made by the above-named David James pursuant to s66 of the  Industrial Relations Act 1979 (as 

amended) (hereinafter referred to as “the Act”).  Mr David John James is and was, at all material times, a member of the 
respondent organisation which itself was, at all material times, an organisation as that term is defined in s7 of the Act.  I 
therefore have and had jurisdiction under s66 to hear and determine the application. 

2 The application under s66 of the Act was filed in the Commission on 29 November 2004. 
3 The grounds of the application, summarised, are that:- 

a) Rule 32 is oppressive and inconsistent with the democratic control of the organisation insofar as the remedies 
available under Rule 32(1) are only able to be applied after written notice is service under Rule 32(2); 

b) Nor is it practicable or operable insofar as it relates to the summoning of the President or Secretary. 
4 The applicant relies on a number of other allegations:- 

a) The alleged failure of the respondent to convene meetings in accordance with Rules 33, 34 and 44. 
b) The alleged non-performance of Rules 24 and 28 insofar as those rules provide for elections of offices of the union. 
c) The alleged non-performance of Rule 30, insofar as presently on Commission records only there is only one Trustee 

and not three as provided by Rule 23. 
5 The applicant also seeks orders which are not particularised. 

SERVICE OF APPLICATION AND S27(1)(d) OF THE ACT 
6 The service of the application was proved by declaration of the same and by the oral evidence of Mr Neil Vincent MacAulay 

in that it was served by letter on the respondent’s office at 112 Charles Street, North Perth or Perth and purported to be 
forwarded too, to a solicitor, Mr H Colebatch of 27 Portland Street, Nedlands, all in the State of Western Australia.  Endorsed 
on the copy of the application served were the directions to the parties by this Commission, including the notice that there 
would be a directions hearing in the matter in the Commission at 9.00 am on 9 December 2004.  That is the date and the time 
at which the Commission, constituted by the President, sat to hear this matter.  Such notice having been served, as I was 
satisfied it had been, and there being no appearance for or on behalf of the respondent, I was satisfied that I should hear and 
determine the matter in the absence of the respondent pursuant to s27(1)(d) of the Act and proceeded to do so. 

7 I then directed that the matter be heard and determined there and then. 
BACKGROUND 

8 I heard evidence from Mr David James, the above-named applicant, and a member of the Executive of the respondent, Mr 
Barry Richard Dwyer.  The Secretary of the respondent is Mr Adrian Bennett.  The President is his wife, Mrs June Kirwan-
Bennett. 

9 The supreme government of the respondent is vested in Conference (Rule 21).  Between meetings of Conference, the 
government of the respondent is in all respects vested in the Executive which, for that purpose, has all of the powers, 
authorities, functions and duties of Conference (Rule 23).  Meetings of Union Executive are to be held at such time and place 
as the Executive may determine from time to time or, on being summoned by the General Secretary (Rule 34).   
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10 No executive meeting of the respondent has been held since at least June 2004.   
11 On 2 October 2004, a meeting was held of various members of the respondent at which Mr James was present.  He is a South 

West delegate.  The President and other persons were present on this occasion, including Mr Barry Dwyer who is a Trustee 
and has been a member of the Executive for 20 years, the Treasurer, Mrs Andrea Ballantyne, a Vice President, Mr Andrew 
Johnson, two other union members, Mr Graham Sigglekow, Mr Alfred Nedzeliak and a minute secretary, Mrs Carol-Anne 
Hicks.  Mr Hal Colebatch, a solicitor, was present as an observer.  Mr Bennett was wheeled in in a wheelchair by the President 
and gave the appearance, on all of the evidence, of being very ill and/or physically weak. 

12 Mr James thought that this meeting was convened as a union council meeting under Rule 26.  However, there is no rule, 
including Rule 26, which provides for a council as a governing body of the respondent. 

13 There was some correspondence between the Australian Industrial Relations Commission and Mr James because there is some 
relationship between the respondent and a federally registered organisation.  It is not at all clear that, if there is a federal 
organisation, whether it is the counterpart federal body under s71 of the Act of the respondent.  However, that question is not 
relevant for present purposes.   

14 At the meeting, there was an attempt at some stage to declare it a meeting of the Executive.  However, it was said there and 
then that there was no quorum present and thus that a meeting of the Executive could not be held.  It does not appear that one 
was then purported to be held.  According to Mr Dwyer, no general meeting has been held of the respondent for three, four or 
five years. 

15 The President said that the respondent should be closed down, something which Mr James opposes, and which he protested 
against when she said it.  There was some discussion about units owned by the respondent at Denmark in this State which it 
was said Ms Kirwan-Bennett wished the titles of to be transferred to her.  Mr James sought an audit of books and a special 
conference or annual general meeting on 2 October 2004.  There was tendered a “petition” signed by 17 members of the 
respondent seeking an “annual general meeting”. 

16 The respondent has about 1,000 to 1,500 members.  It was not said to be in financial difficulty and, indeed, has a direct 
payment of dues scheme by salary and wage deductions.  The evidence which I heard was that opinion was strongly against it 
being wound up, which is not a matter for the President of the organisation alone, in any event.  There was evidence that Mr 
Bennett did not accept that proposal either.   

17 The respondent is in a state of disarray with employees not working and not being paid and members of the Executive and 
organisers being locked out of the office at 112 Charles Street, North Perth.  However, the evidence is clear and I otherwise 
find, for the purposes of making these orders which I made, that the respondent is capable of functioning if the Executive 
makes decisions. 

18 I canvassed with Mr Smith, Counsel for the applicant, the question of matters being dealt with by a meeting of the Executive 
so that the respondent could commence to conduct its affairs again.  Amongst other things, the Executive of the respondent can 
call a special general meeting to deal with matters (see Rule 44(6)(a)). 

CONCLUSIONS 
19 Accordingly, I made an order in the nature of an interim order, upon the applicant’s application that a meeting of the Executive 

be held at the premises of the Commission in the presence of a Registrar within 14 days of the date of the order, namely 9 
December 2004.  The Registrar, as I ordered, is to report concerning such meeting to the Commission and there are other 
incidental orders which I have made. 

20 The other matters which the application seeks determination of by me can be determined on another date, if it is necessary to 
do so after the meeting of the Executive is held. 

21 The order which I made for the holding of an Executive meeting is one which encourages the democratic control of an 
organisation and the full participation of its members in the organisation (see s6(g) of the Act).  It is also in the interests of the 
organisation and its members that it be properly governed with the Executive playing its part, as its rules require (see s26(1)(c) 
of the Act and Rule 23).  Further, such an order is consistent with s110(1) of the Act in that the dispute which has arisen can, if 
possible, be resolved by the Executive itself, or by the Executive calling a special general meeting (see Rule 44(6)(a)).  
However, none of this could occur without a meeting of the Executive taking place. 

22 For those reasons, I made the orders which I made. 
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Orders and Directions 
This matter having come on for hearing before me on the 9th day of December 2004, and having heard Mr D L Smith, (of Counsel), 
by leave, on behalf of the applicant, and there being no appearance on behalf of the respondent organisation, and having made such 
orders and given such directions as are necessary or expedient for the expeditious and just hearing and determination of this matter, 
and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), and having 
determined that reasons for decision will issue at a future date, it is this day, the 9th day of November 2004, ordered and directed as 
follows:- 

(1) THAT there be held a meeting of the Executive of the respondent organisation within 7 (seven) days of the date 
hereof, on a date and at a time to be fixed by the Registrar or a Deputy Registrar of this Commission 

(2) THAT the Registrar or a Deputy Registrar give notice to all members of the Executive at their last known 
addresses, of the date and time of the meeting. 

(3) THAT such meeting be held at the premises of this Commission in the presence of the Registrar or a Deputy 
Registrar. 

(4) THAT the Registrar do report to the Commission on the events of such meeting and forward a copy of such 
report to the parties within 14 (fourteen) days of the meeting being held. 

(5) THAT the applicant do forward within 2 (two) days a copy of this order to the to the Secretary of the respondent 
organisation at 112 Charles Street, Perth. 

(6) THAT these proceedings be and are adjourned sine die, provided that the Commission, constituted by the 
President, may  of its own motion and upon notice to the parties re-list this matter. 

(7) That the Commission may, on written notice of 48 hours given by either party to the Commission and the other 
party, re-list the matter. 

(Sgd.)  P J SHARKEY, 
[L.S.] President. 
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Decision Orders and directions 
Appearances 
Applicant Mr D Smith (of Counsel), by leave 
Respondent No appearance 
 
 

Corrected Orders and Directions 
The President does order this 20th day of December 2004 that the order and directions which were issued herein dated the 9th day of 
December 2004 be and are hereby corrected and will now read as follows:- 
“This matter having come on for hearing before me on the 9th day of December 2004, and having heard Mr D L Smith, (of 
Counsel), by leave, on behalf of the applicant, and there being no appearance on behalf of the respondent organisation, and having 
made such orders and given such directions as are necessary or expedient for the expeditious and just hearing and determination of 
this matter, and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), and 
having determined that reasons for decision will issue at a future date, it is this day, the 9th day of December 2004, ordered and 
directed as follows:- 

(1) THAT there be held a meeting of the Executive of the respondent organisation within 7 (seven) days of the 
date hereof, on a date and at a time to be fixed by the Registrar or a Deputy Registrar of this Commission 

(2) THAT the Registrar or a Deputy Registrar give notice to all members of the Executive at their last known 
addresses, of the date and time of the meeting. 

(3) THAT such meeting be held at the premises of this Commission in the presence of the Registrar or a Deputy 
Registrar. 

(4) THAT the Registrar do report to the Commission on the events of such meeting and forward a copy of such 
report to the parties within 14 (fourteen) days of the meeting being held. 

(5) THAT the applicant do forward within 2 (two) days a copy of this order to the to the Secretary of the 
respondent organisation at 112 Charles Street, Perth. 
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(6) THAT these proceedings be and are adjourned sine die, provided that the Commission, constituted by the 
President, may  of its own motion and upon notice to the parties re-list this matter. 

(7) That the Commission may, on written notice of 48 hours given by either party to the Commission and the 
other party, re-list the matter.” 

(Sgd.)  P J SHARKEY, 
[L.S.] President. 
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Decision Orders and directions 
Appearances 
Applicant Mr D Smith (of Counsel), by leave 
Respondent Mr P W Nichols (of Counsel), by leave 
 
 

Order 
This matter having come on for hearing before me on the 27th day of January 2005, and having heard Mr D Smith (of Counsel), by 
leave, on behalf of the applicant, and Mr P W Nichols (of Counsel), by leave, on behalf of the respondent, and I having made such 
orders and given such directions as are necessary or expedient for the expeditious and just hearing and determination of this matter, 
and having determined that reasons for decision will issue at a future date, and the parties herein having waived their rights 
pursuant to s35 of the Industrial Relations Act 1979 (as amended), it is this day, the 27th day of January 2005, ordered and directed 
as follows:- 

(1) THAT application No PRES 7 of 2004 be and is hereby adjourned for hearing and determination to 10.00am on 
Wednesday the 9th day of February 2005. 

(2) THAT for the purposes of these proceedings the place for service herein of all documents on the respondent be 
and is hereby declared to be 112 Charles Street, West Perth WA 6005. 

(3) That I give provisional leave to Mr P W Nichols (of Counsel) to appear and order that the question of the validity 
of the retaining of Mr H Colebatch and Mr P W Nichols by the respondent be heard upon the hearing of the 
application herein. 

(4) That the service of all documents previously effected on the union is valid in accordance with the Industrial 
Relations Commission Regulations 1985, Regulation 89. 

(5) That alternatively, I am satisfied if that service were not valid that the applicant should be exempted from the 
requirement to serve the said application and other documents in accordance with the said Regulations, the 
manner of service of them being therefore deemed to be valid. 

(6) That the notice of hearing herein was duly given to the respondent. 
(7) That the question of costs of the hearing on the 27th day of January 2005 be and is hereby reserved. 

(Sgd.)  P J SHARKEY, 
[L.S.] President. 

 

2005 WAIRC 00224 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID JAMES 
APPLICANT 

-and- 
WESTERN AUSTRALIAN MUNICIPAL, ROAD BOARDS, PARKS AND RACECOURSES 
UNION OF WORKERS 

RESPONDENT 
CORAM HIS HONOUR THE PRESIDENT P J SHARKEY 
DATE WEDNESDAY, 9 FEBRUARY 2005 
FILE NO/S PRES 7 OF 2004 
CITATION NO. 2005 WAIRC 00224 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 811 
 

 
 
Decision Orders and Directions 
Applicant Mr D Smith (of Counsel), by leave 
Respondent Mr P W Nichols (of Counsel), by leave 
 
 

Order 
This matter having come on for hearing before me on the 9th day of February 2005, and having heard Mr D Smith (of Counsel), by 
leave, on behalf of the applicant, and Mr P W Nichols (of Counsel), by leave, on behalf of the respondent, and the parties having 
achieved consent as to the orders sought, and the parties herein having waived their rights pursuant to s35 of the Industrial 
Relations Act 1979 (as amended), it is this day, the 9th day of February 2005, ordered and directed as follows:- 

1. THAT the audit be carried out by Tom Lane & Co and if this arrangement fails, by a firm of chartered 
accountants selected by the Registrar. The audit to be completed, if possible, within 28 days. 

2. THAT the Western Australian Electoral Commission be appointed to conduct elections immediately for all 
positions on the Executive. 

3. THAT an interim Executive be appointed to consist of Andrew Gerard Johnson, Andrea Ginette Ballantyne, 
Douglas White, David James, Barry Dyer, Stewart Barron, Raymond Barron, Neil Macaulay, Charles Higo with 
Trustees being Douglas White, John Maxwell and Angus Hutching but not Adrian Bennett or June Bennett. 

4. THAT Adrian Bennett and June Bennett be prepared to act as consultants and to facilitate the transfer of 
authority to the interim Executive including the signatories to the bank accounts and the reopening of the 
premises at Charles Street but communication be between solicitors. 

5. THAT the interim Executive undertakes to the Commission that:- 
a) They only will do what is necessary to operate the union pending the election results. 
b) The interim Executive will hold themselves accountable to the elected Executive for the interim 

Executive’s actions. 
6. THAT the interim Executive confine themselves to the following areas:- 

a) the carrying out of these orders 
b) the re-entry of the Charles Street premises and if necessary their sale 
c) the engagement of the staff that they consider necessary 
d) the delivery of day to day services to the membership 
e) the payment of current debts and current expenses. 

7. THAT the keys to the union premises at 112 Charles Street, West Perth be delivered to the applicant’s solicitor 
on or before the close of business on Monday, the 14th day of February 2005. 

8. THAT the parties to these proceedings will co-operate in arranging the new election for the federal union with 
similar arrangements as above including the interim Executive. 

9. THAT the records of the state and federal union other than those required for the audit be returned to 
112 Charles Street, West Perth within seven days and those required for the audit on completion of the audit. 

10. THAT there be liberty to apply for such further orders or directions as may become necessary on 48 hours notice 
to the other party. 

(Sgd.)  P J SHARKEY, 
[L.S.] President. 
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Result New Award made 
Representation 
Applicant Mr G Bucknall 
Respondents No appearance 
 
 

Order 
Having heard Mr G Bucknall on behalf of the Applicant and no appearance on behalf of the Respondents the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Retail Pharmacists' Award 2004 be made in accordance with the following schedule and it shall replace and 
supersede the Retail Pharmacists' Award 1966, No 23 of 1965, and that such award shall have effect from the beginning 
of the first pay period commencing on or after 21 February 2005. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. AWARD STRUCTURE 

1.1 TITLE 
This Award shall be known as the Retail Pharmacists' Award, 2004 and shall replace and supersede the Retail Pharmacists' Award 
1966, No 23 of 1965. 

1.2 ARRANGEMENT 
1. AWARD STRUCTURE 

1.1 TITLE 
1.2 ARRANGEMENT 
1.3 AREA 
1.4 SCOPE 
1.5 TERM 
1.6 DEFINITIONS 
1.7 PROHIBITION OF CONTRACTING OUT OF AWARD 
1.8 EFFECT OF MINIMUM CONDITIONS OF EMPLOYMENT ACT ON THIS AWARD 

2. CONTRACT OF EMPLOYMENT 
2.1 TERMINATION OF EMPLOYMENT 
2.2 TERMS OF EMPLOYMENT 
2.3 CASUAL EMPLOYEES 
2.4 INTRODUCTION OF CHANGE 

3. HOURS OF WORK 
3.1 HOURS, OVERTIME AND PENALTY RATES 
3.2 MEAL BREAKS, REST PERIODS AND MEAL ALLOWANCE 

4. RATES OF PAY 
4.1 MINIMUM ADULT AWARD WAGE 
4.2 WAGES 
4.3 ANNUALISED SALARY 
4.4 SALARY PACKAGING 

5. ALLOWANCES AND FACILITIES 
5.1 ALLOWANCES 
5.2 LOCATION ALLOWANCES 

6. LEAVE 
6.1 ANNUAL LEAVE 
6.2 SICK LEAVE 
6.3 CARER'S LEAVE 
6.4 BEREAVEMENT LEAVE 
6.5 PUBLIC HOLIDAYS 
6.6 LONG SERVICE LEAVE 
6.7 PARENTAL LEAVE 

7. DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 
7.2 ANTI-DISCRIMINATION 
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8. REGISTERED ORGANISATION MATTERS 
8.1 RIGHT OF ENTRY 

9. KEEPING OF RECORDS 
9.1 TIME AND WAGES RECORD 

10. SUPERANNUATION 
10.1 SUPERANNUATION 

11. ENTERPRISE BARGAINING 
11.1 ENTERPRISE AGREEMENTS 
11.2 ENTERPRISE FLEXIBILITY PROVISIONS 

12. OTHER LAWS AFFECTING EMPLOYMENT 
13. WHERE TO GO FOR FURTHER INFORMATION 
14. NAMED PARTIES 

14.1 NAMED PARTIES TO THE AWARD 
1.3 AREA 

This Award shall operate throughout the State of Western Australia. 
1.4 SCOPE 

This Award shall apply to all workers registered as Pharmaceutical Chemists pursuant to the Pharmacy Act, 1964, and trainees 
employed in retail pharmacies and/or dispensaries, in the classifications described in 4.2 of this Award. 

1.5 TERM 
The term of this Award shall be for a period of one year as from the beginning of the first pay period commencing after the date of 
issue of this Award.   

1.6 DEFINITIONS 
1.6.1 "Association or Union" shall mean the Salaried Pharmacists' Association Western Australia (Union of Workers) or the 

Health Services Union of Western Australia (Union of Workers). 
1.6.2 "Casual employee" means an employee who is engaged and advised by the employer of the employment conditions 

prior to being engaged and there is no entitlement to paid leave except for bereavement leave and is paid as such but 
does not include employees within the definition of part-time employee as defined in this clause, but may include an 
employee who is employed to replace the proprietor or other permanent employee for a fixed period of employment. 

1.6.3 "Commission" shall mean the Western Australian Industrial Relations Commission. 
1.6.4 "Continuous service" means service under an unbroken contract of employment and includes: 

(a)  any period of leave taken in accordance with this Award;  
(b)  any period of leave or absence authorised by the employer or by an employment agreement; and 
(c)  any period of leave or absence on account of illness, disease or injury. 

1.6.5 "de facto partner" means a person of either opposite or same sex who is co-habiting with another person as that 
person's partner on a bona fide domestic basis, although not actually married to that person, as if for all intents and 
purposes they are lawfully married. 

1.6.6 "Experienced pharmacist" means a pharmacist who has gained a minimum of four years' full-time experience, or the 
part-time equivalent, as a community pharmacist. 

1.6.7 "Full-time employee" means a permanent employee who is engaged to work for an average of 38 hours or more per 
week. 

1.6.8 "Guild" means the Pharmacy Guild of Australia Western Australian Branch, an industrial organisation of employers. 
1.6.9 "Ordinary rate" or ordinary rate of pay shall mean the appropriate rate set out in 4.2 per week of 38 hours. 
1.6.10 "Ordinary pay" in relation to any employee means the remuneration for the employee’s normal weekly number of 

ordinary hours of work calculated at the ordinary rate of pay and in addition shall include penalty rates relating to 
ordinary hours of work, but shall not include overtime. 

1.6.11 "Part-time employee" means a permanent employee who is engaged by a particular employer on a regular and 
systematic basis for a sequence of periods of employment and who is engaged to work an average of less than 38 hours 
per week and receives entitlements pro-rata.  

1.6.12 "Permanent employee" means an employee other than a casual employee. 
1.6.13 "Pharmacy Act" shall mean the Pharmacy Act 1964 as amended. 
1.6.14 "Pharmacist" means a person who is registered as a pharmaceutical chemist pursuant to the Pharmacy Act 1964. 
1.6.15 "Pharmacist" after first year of experience means a pharmacist who has gained a minimum 1824 hours' relevant 

experience in community pharmacies. 
1.6.16 "Pharmacist Manager" means a pharmacist who is responsible to the proprietor for all aspects of the business. 
1.6.17 "Pharmacist-in-Charge" means a pharmacist who assumes responsibility for the day to day supervision and 

functioning of a community pharmacy practice. 
1.6.18 "Pharmacy student" means a person who is undertaking an accredited course of study leading to the degree of 

Bachelor of Pharmacy. 
1.6.19 "Pharmacy trainee" means a person who has satisfied the examination requirements for the degree of Bachelor of 

Pharmacy and is engaging in the period of pre-registration training required under the Pharmacy Act. 
1.6.20 "500 Hour Student" means a person who is undertaking an accredited course of study leading to a degree of Bachelor 

of Pharmacy and who enters into an Articles of Traineeship with the Pharmacy Council of Western Australia to 
complete the first 500 hours of the employees' pre-registration training in a Pharmacy prior to satisfying the 
examination requirements for the degree of Bachelor of Pharmacy. 
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1.7 PROHIBITION OF CONTRACTING OUT OF AWARD 
All employees covered by the terms of this Award shall be paid not less than the wages prescribed by this Award and shall work in 
accordance with provisions not less advantageous to them than the provisions of this Award, notwithstanding anything that may be 
determined to the contrary by the employer, or by the employer in agreement with the employee.  

1.8 EFFECT OF MINIMUM CONDITIONS OF EMPLOYMENT ACT ON THIS AWARD 
All employees covered by the terms of this Award, other than those who may be engaged and paid on piece-rates shall be entitled to 
conditions of employment no less favourable than those conditions provided under the Minimum Conditions of Employment Act 
1993. 

2. CONTRACT OF EMPLOYMENT 
2.1 TERMINATION OF EMPLOYMENT 

2.1.1 Notice of termination by employer 
In order to terminate the employment of an employee the employer must give to the employee the period of notice 
specified below: 
(a) A Pharmacist Manager shall receive four weeks' notice; and 
(b)  Any other employee shall receive: 

Period of continuous service Period of notice 
1 year or less 1 week 
Over 1 year and up to the completion of 3 years 2 weeks 
Over 3 years and up to the completion of 5 years 3 weeks 
Over 5 years of completed service  4 weeks 

2.1.2 In addition to the notice in 2.1.1 employees over 45 years of age at the time of the giving of the notice with not less than 
two years' continuous service, are entitled to an additional week’s notice. 

2.1.3 Payment in lieu of the prescribed notice in 2.1.1(a) and 2.1.1(b) must be made if the appropriate notice period is not 
required to be worked. Provided that employment may be terminated by the employee working part of the required 
period of notice and by the employer making payment for the remainder of the period of notice. 

2.1.4 The required amount of payment in lieu of notice must equal or exceed the total of all amounts that, if the employee’s 
employment had continued until the end of the required period of notice, the employer would have become liable to pay 
to the employee because of the employment continuing during that period. That total must be calculated on the basis of: 
(a) the employee’s ordinary hours of work (even if not standard hours); and 
(b)  the amounts ordinarily payable to the employee in respect of those hours, (for example) allowances, loading 

and penalties; and 
(c)  any other amounts payable under the employee’s contract of employment. 

2.1.5 The period of notice in this clause does not apply: 
(a)  in the case of dismissal for serious misconduct; 
(b)  to employees engaged for a specific period of time or for a specific task or tasks; 
(c)  to trainees whose employment under a traineeship agreement or an approved traineeship is for a specified 

period or is, for any other reason, limited to the duration of the agreement; or 
(d)  to casual employees. 

2.1.6 Continuous service is defined in 1.6.4. 
2.1.7 Notice of termination by an employee 

(a)  The notice of termination required to be given by an employee is the same as that required of an employer, 
save and except that there is no requirement on the employee to give additional notice based on the age of 
the employee concerned. 

(b)  If an employee fails to give the notice specified in 2.1.1 the employer has the right to withhold monies due 
to the employee to a maximum amount equal to the amount the employee would have received in 
accordance with 2.1.4. 

2.1.8 Job search entitlement 
Where an employer has given notice of termination to an employee, an employee shall be allowed up to one day’s time 
off without loss of pay for the purpose of seeking other employment. The time off shall be taken at times that are 
convenient to the employee after consultation with the employer. 

2.1.9 Transmission of business 
Where a business is transmitted from one employer to another, as set out in 2.4.7 the period of continuous service that 
the employee had with the transmittor or any prior transmittor is deemed to be service with the transmittee and taken 
into account when calculating notice of termination. However, an employee shall not be entitled to notice of termination 
or payment in lieu of notice for any period of continuous service in respect of which notice has already been given or 
paid for. 

2.2 TERMS OF EMPLOYMENT 
2.2.1 An employee shall be employed under a classification prescribed by this Award either as a permanent or a casual 

employee. 
2.2.2 A casual employee shall be employed by the hour. 
2.2.3 Employees employed on a part-time basis shall be paid for the hours worked at an hourly rate equal to 1/38th of the 

weekly rate appropriate to the employee’s classification. Part-time employees shall accrue leave entitlements except 
Bereavement Leave on a pro rata basis and be entitled to the appropriate overtime and penalty rates that apply to full-
time employees. 
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2.2.4 Part-time employees shall be entitled to Bereavement Leave in accordance with 6.4 
2.2.5 At the time of engagement the employer will provide the employee with a written document containing the following 

details: 
(a)  the commencement date of employment; 
(b)  the classification and wages of the employee; 
(c)  whether the employment is on a full-time, part-time or casual basis; 
(d)  the arrangement for the payment of wages; 
(e)  the daily or weekly hours of work, including the hours worked each day, which days of the week the 

employee will work and the actual starting and finishing times each day; 
(f) any agreement in relation to the taking of annual leave; and 
(g)  a position description. 

2.2.6 An employee will confirm within 7 days the terms of employment by signing the document. Both the employer and the 
employee will retain a copy of the document. 

2.2.7 Where agreement is reached to vary the regular pattern of work such variation shall be in writing. 
2.3 CASUAL EMPLOYEES 

2.3.1 A casual employee shall be paid at the appropriate rate prescribed in 4.2 plus an additional loading of 20 per cent. 
2.3.2 Casual employees shall receive the same penalty rates as full-time and part-time employees in addition to the casual 

loading. 
2.3.3 Casual employees shall be paid at overtime rates for all work in excess of ordinary hours of work. 
2.3.4 Where a casual employee cannot conveniently return home on completion of a day’s work, suitable accommodation 

shall be arranged and paid for by the employer.  In addition the employee shall be reimbursed fares expended in 
travelling to the job, and in returning to home on its completion. 

2.4 INTRODUCTION OF CHANGE 
2.4.1 Definitions 

(a)  “Business” includes trade, process, business, or occupation and includes part of any such business. 
(b)  “Redundancy” means being no longer required by an employer to continue doing a job because the 

employer has decided that the job will not be done by any person.. 
(c)  “Small employer” means an employer who employs fewer than 15 employees. 
(d)  “Transmission” includes transfer, conveyance, assignment or succession whether by agreement or by 

operation of law and transmitted has a corresponding meaning. 
(e)  “Week’s pay” means the ordinary time rate of pay for the employee concerned. Provided that such rate 

shall exclude: 
(i)   Overtime; 
(ii)  Allowances; 
(iii) Meal supervision payments;  
(iv) Bonuses; and 
(v)  Any other ancillary payments of a like nature. 

2.4.2 Transfer to lower paid duties 
Where an employee is transferred to lower paid duties by reason of redundancy the same period of notice must be given 
as the employee would have been entitled to if the employment had been terminated and the employer may, at the 
employer’s option, make payment in lieu thereof of an amount equal to the difference between the former ordinary rate 
of pay and the new ordinary time rate for the number of weeks of notice still owing. 

2.4.3 Severance Pay 
(a)  Severance pay – other than employees of a small employer 

An employee, other than an employee of a small employer as defined in 2.4.1(c), whose employment is 
terminated by reason of redundancy, is entitled to the following amount of severance pay in respect of a 
period of continuous service: 

Period of continuous service Severance Pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and less than 5 years 8 weeks’ pay 
5 years and less than 6 years 10 weeks’ pay 
6 years and less than 7 years 11 weeks’ pay 
7 years and less than 8 years 13 weeks’ pay 
8 years and less than 9 years 14 weeks’ pay 
9 years and less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 
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(b)  Severance pay – employees of a small employer 
An employee of a small employer as defined in 2.4.1(c) whose employment is terminated by reason of 
redundancy is entitled to the following amount of severance pay in respect of a period of continuous service: 

Period of continuous service Severance Pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and over 8 weeks’ pay 

* Week’s pay is defined in 2.4.1(e). 
(c)  Provided that the severance payments shall not exceed the amount which the employee would have earned 

if employment with the employer had proceeded to the employee’s normal retirement date. 
(d)  Continuity of service shall be calculated in the manner prescribed by 1.6.4.  Provided that service prior to 8th 

June 2004 shall not be taken into account in calculating an entitlement to severance pay for an employee of 
a small employer pursuant to 2.4.3 (b). 

2.4.4 Employee leaving during notice period 
An employee given notice of termination in circumstances of redundancy may terminate their employment during the 
period of notice set out in 2.1.  In this circumstance the employee will be entitled to receive the benefits and payments 
the employee would have received under this clause had the employee remained with the employer until the expiry of 
the notice, but will not be entitled to payment in lieu of notice. 

2.4.5 Alternative employment 
(a)  An employer, in a particular redundancy case, may make application to the Commission to have the general 

severance pay prescription varied if the employer obtains acceptable alternative employment for an 
employee. 

(b)  This provision does not apply in circumstances involving transmission of business as set in 2.4.7. 
2.4.6 Job search entitlement 

(a)  During the period of notice of termination given by the employer in accordance with 2.1.1 an employee 
shall be allowed up to one day’s time off without loss of payment during each week of notice for the 
purpose of seeking other employment. 

(b)  If the employee has been allowed paid leave for more than one day during the notice period for the purpose 
of seeking other employment, the employee shall, at the request of the employer, be required to produce 
proof of attendance at an interview or the employee shall not receive payment for the time absent. For this 
purpose a statutory declaration will be sufficient. 

(c)  The job search entitlements in accordance with 2.4.6 (a) and (b) apply in lieu of the provisions of 2.1.8. 
2.4.7 Transmission of business 

(a)  The provisions of this clause are not applicable where a business is, before or after the date of this Award, 
transmitted from an employer (in this subclause called the transmittor) to another employer (in this 
subclause called the transmittee) in any of the following circumstances. 

(b)  Where the employee accepts employment with the transmittee which recognises the period of continuous 
service which the employee had with the transmittor and any prior transmittor to be continuous service of 
the employee with the transmittee; or 

(c)  Where the employee rejects an offer of employment with the transmittee: 
(i)   in which the terms and conditions are substantially similar and no less favourable, considered on 

an overall basis, than the terms and conditions applicable to the employee at the time of ceasing 
employment with the transmittor; and 

(ii)  which recognises the period of continuous service which the employee had with the transmittor 
and any prior transmittor to be continuous service of the employee with the transmittee. 

(d)  The Commission may vary the arrangements set out in 2.4.7 (c) if it is satisfied that this provision would 
operate unfairly in a particular case. 

2.4.8 Employees exempted 
This clause does not apply to: 
(a)  Employees terminated as a consequence of serious misconduct that justifies dismissal without notice; 
(b)  Probationary employees; 
(c)  Trainees; 
(d)  Employees engaged for a specific period of time or for a specified task or tasks; or 
(e)  Casual employees. 

2.4.9 Incapacity to pay 
The Commission may vary the severance pay prescription on the basis of an employer’s incapacity to pay. An 
application for variation may be made by an employer or a group of employers. 

2.4.10 Employment changes with significant effect - defined  
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(a)  For the purposes of this Award, an action of an employer has a significant effect on an employee if : 
(i)   there is to be a major change in the : 

(A) composition, operation or size of; or  
(B) skills required in,  
the employer's work-force that will affect the employee;  

(ii)  there is to be elimination or reduction of : 
(A) a job opportunity;  
(B) a promotion opportunity; or  
(C) job tenure,  
for the employee;  

(iii) the hours of the employee's work are to significantly increase or decrease;  
(iv)  the employee is to be required to be retrained;  
(v)  the employee is to be required to transfer to another job or work location; or  
(vi) the employee's job is to be restructured.  

2.4.11 Employee to be informed of changes with significant effect 
(a)  Where an employer has decided to �  

(i)   take action that is likely to have a significant effect on an employee; or  
(ii)  make an employee redundant,  
the employee and the union and or the association is entitled to be informed by the employer, as soon as 
reasonably practicable after the decision has been made, of the action or the redundancy, as the case may be, 
and discuss with the employer the matters mentioned in 2.4.11 (b). 

(b)  The matters to be discussed are: 
(i)   the likely effects of the action or the redundancy in respect of the employee; and  
(ii)  measures that may be taken by the employee or the employer to avoid or minimize a significant 

effect,  
as the case requires. 

2.4.12 Employer not bound to disclose prejudicial information  
(a)  Nothing in this Award requires an employer, when providing information or holding a discussion under 

2.4.11(a) to disclose information that may seriously harm: 
(i)   the employer's business undertaking; or  
(ii)  the employer's interest in the carrying on, or disposition, of the business undertaking 

3. HOURS OF WORK 
3.1 HOURS, OVERTIME AND PENALTY RATES 

3.1.1 Hours of Work 
(a)  The ordinary hours of work shall not exceed an average of 38 per week to be worked in any one of the 

following forms: 
(i)   38 hours within a work cycle not exceeding seven consecutive days; or 
(ii)  76 hours within a work cycle not exceeding fourteen consecutive days; or 
(iii) 114 hours within a work cycle not exceeding 21 consecutive days; or 
(iv) 152 hours within a work cycle not exceeding 28 consecutive days. 

(b)  Ordinary hours of work may be worked between the hours of 7.00 am to midnight Monday to Sunday and 
shall not exceed twelve hours on any one day. 

(c)  All employees shall be paid a minimum of three hours for each start. 
(d)  By agreement between an employer and employee the minimum number of hours for each start may be less 

than three in situations where: 
(i)  The Pharmacy is open for business for less than three hours on a particular day; or 
(ii)  Where a pharmacist is employed to provide meal break relief for an existing pharmacist working 

as a sole pharmacist. 
(e)  There shall be not less than a ten hour break between finishing work (including overtime) on one day and 

the commencement of work on the next day. 
(f)  Where a pharmacist is required to remain on the premises during a meal break the period of the meal break 

shall be counted as time worked and be included in the calculation of the twelve  
(g)  Where an employee voluntarily remains on the premises for the duration of a meal break the time shall not 

be counted as time worked in the calculation of 38 hours per week. 
3.1.2 Overtime 

(a)  An employee shall be paid overtime for all work: 
(i)  in excess of twelve hours per day or an average of 38 hours per week in accordance with 3.1.1; 
(ii)  performed outside rostered hours. 

(b)  Overtime shall be paid for as follows: 
(i) Monday to Saturday inclusive at the rate of time and a half for the first two hours and double 

time thereafter. 
(ii)  All overtime on Sunday shall be paid at the rate of double time. 
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(iii) For the purpose of assessing overtime each day shall stand-alone. 
(c)  Where an employee is working overtime within the spread of ordinary hours, which attract a penalty rate 

then, the higher of the overtime or penalty rate applies to all such hours. 
3.1.3 Time off in lieu of payment for overtime 

(a)  An employee may elect, with the consent of the employer, to take time off in lieu of payment for overtime 
at a time or times agreed with the employer. 

(b)  Overtime taken as time off during ordinary time hours shall be taken at the overtime rate. 
(c)  An employer shall, if requested by an employee, provide payment, at the rate provided for the payment of 

overtime in the Award, for any overtime worked where such time has not been taken within four weeks of 
accrual. 

3.1.4 Penalty Rates 
(a)  The following penalty rates shall be paid to all employees in respect to ordinary hours of work: 

Monday to Saturday inclusive:   
Between 7.00am and 8.00am the ordinary rate of pay plus 25% 
Between 9.00pm and midnight the ordinary rate of pay plus 25% 
Sunday   
Between 7.00am and midnight the ordinary rate of pay plus 50% 
Public holidays   
Between 7.00am and midnight the ordinary rate of pay plus 50% 

(b)  All times worked between midnight and 7.00 am shall be paid at double time. 
3.1.5 Time off in lieu of Penalty Payments 

Where an employer and employee agree, time off at the penalty equivalent, or any part of it, may be taken in lieu of 
penalty payments. Provided that such time off is taken within 28 days or is accumulated and added to the period of 
annual leave. 

3.1.6 Reasonable Hours 
(a)  Subject to 3.1.6 (b) an employer may require any full time or regular part-time employee to work reasonable 

overtime at overtime rates and such employee shall work overtime in accordance with such requirements. 
(b)  An employee may refuse to work overtime in circumstances where the working of such overtime would 

result in the employee working hours which are unreasonable having regard to: 
(i)  any risk to employee health and safety; 
(ii)  the employee's personal circumstances including any family responsibilities; 
(iii) the needs of the workplace or enterprise; 
(iv) the notice (if any) given by the employer of the overtime and by the employee of the employee's 

intention to refuse it; and 
(v)  any other relevant matter. 

3.2 MEAL BREAKS, REST PERIODS AND MEAL ALLOWANCE 
3.2.1 In normal circumstances, an employee is required to take a meal break of at least thirty minutes not more than five 

hours after commencing work, or any subsequent period of five hours. 
3.2.2 The meal break need not be taken if the employee is within one hour of finishing work.  
3.2.3 A meal allowance of $10.66 shall be paid where a meal break is required to be taken between a period of ordinary time 

and overtime or during a period of overtime. 
(a)  The meal allowance need not be paid if 24 hours’ notice of the requirement to work overtime is given. 
(b)  The meal allowance rate may be adjusted in accordance with the CPI national component for meals out and 

takeaway meals, ABS Catalogue 6401.0. 
3.2.4 An employee who is required to work beyond five hours without a meal break must be paid at time and a half until a 

meal break is allowed. 
3.2.5 An employee who is required to take a meal break on the premises for the purpose of attending to urgent matters 

requiring the input of a qualified pharmacist, shall be paid at time and a half for the period of the meal break and such 
time shall be treated as time worked. 

3.2.6 Employees shall be allowed a rest period of ten minutes each morning and afternoon and at the commencement of the 
final hour of work if a meal break is not taken in accordance with 3.2.1 and 3.2.2. 

4.   RATES OF PAY 
4.1 MINIMUM ADULT AWARD WAGE 

4.1.1 No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
4.1.2 The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 5th June 

2004. 
4.1.3 The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
4.1.4 Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

4.1.5 Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates 
provision to the Minimum Adult Award Wage of $467.40 per week. 
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4.1.6 The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories of 
employees who by prescription are paid less than the minimum award rate. 
(a)  Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise 

in relation to the application of the Minimum Adult Award Wage. 
4.1.7 Subject to this clause the Minimum Adult Award Wage shall: 

(a) apply to all work in ordinary hours. 
(b)  apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period 

of paid leave and for all purposes of this Award. 
4.1.8 Minimum Adult Award Wage 

The rates of pay in this Award include the minimum weekly wage for adult employees payable under the 2004 State 
Wage Case Decision.  Any increase arising from the insertion of the minimum adult award wage will be offset against 
any equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated 
by this Award which are above the wage rates prescribed in the Award.  Such above award payments include wages 
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements 
and over award arrangements.  Absorption which is contrary to the terms of an agreement is not required. Increases 
under previous State Wage Case Principles or under the current Statement of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset the minimum adult award wage. 

4.1.9 Adult Apprentices 
(a)  Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less 

than $406.70 per week. 
(b)  The rate paid in 4.1.9 (a) is payable on superannuation and during any period of paid leave prescribed by 

this Award. 
(c)  Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate 

of pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d)  Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in 

force immediately prior to 5th June 2003. 
4.2 WAGES 

4.2.1 Classifications 

  Award Rate Per 
Week 

$ 
Pharmacist Manager   
(a) Grade 3 1014.10 
(b) Grade 2 951.50 
(c) Grade 1 889.00 
Pharmacist-in-Charge   
(a) Grade 2 847.20 
(b) Grade 1 826.40 
Pharmacist 767.70 
Trainee - First Half of traineeship  561.20 
Trainee - Second Half of traineeship 622.60 
Pharmacy Student 
First Year 

  
436.00 

Second Year 477.80 
Third year 519.50 
Fourth Year 540.30 

Note: Should an adult be employed as a first year student then that employee shall receive no less than the wage 
prescribed in 4.1.2. 

4.2.2 "500 Hour Student" means a person who is undertaking an accredited course of study leading to a degree of Bachelor 
of Pharmacy and who enters into an Articles of Traineeship with the Pharmacy Council of Western Australia to 
complete the first 500 hours of the employees' pre-registration training in a Pharmacy prior to satisfying the 
examination requirements for the degree of Bachelor of Pharmacy. 
The minimum rates of pay for a 38 hour week for a 500 hour Student undertaking the first 500 hours of pre- registration 
training shall be: 
500 hour student 317.20 

4.2.3 "Pharmacist-in-Charge Grade 1" means a Pharmacist-in-Charge of more than 10 but not more than 20 other 
employees. 

4.2.4 "Pharmacist-in-Charge Grade 2" means a Pharmacist-in-Charge of more than 20 other employees. 
4.2.5 Pharmacist 

(a)  The registered pharmacist commencement level.  A pharmacist is professionally responsible for the 
dispensing of prescriptions in accordance with the Pharmacy Act. 

(b)  Duties and responsibilities shall include, but shall not be limited to: 
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(i)   dispensing prescriptions in accordance with the requirements of relevant legislation, counselling 
patients where necessary, Pharmaceutical Benefits Scheme return preparation, Dangerous Drugs 
stock control, cashing up, supervision of supply of scheduled items. 

(ii)  a pharmacist may in the course of employment be placed in charge of not more than ten other 
employees and be required to perform such other tasks in a pharmacy as are incidental to being 
in charge of others, but who shall not be required to perform substantial management tasks. 

4.2.6 Pharmacist Manager 
(a)  A Pharmacist Manager is employed as the pharmacist in control of the business.  Pharmacy Managers are 

totally responsible to the proprietor for all aspects of the business, including rostering of staff, hiring and 
firing of staff, full business administration and profit and performance, and strategic planning. 

(b)  Pharmacist Managers will be graded as follows: 
(i)   Grade 1: Manages a small pharmacy where the equivalent full-time supervised staff (EFTS) is 

two or less. 
(ii)  Grade 2: Manages a medium pharmacy where the EFTS is more than two but less than five. 
(iii) Grade 3: Manages a large pharmacy where the EFTS is five or more. 
(iv) Equivalent Full-Time Supervised Staff is calculated according to the following formula: 

a/b  =  c where: 

a =  The total number of hours ordinarily worked by pharmacy assistants in the 
pharmacy; 

b = The total number of hours the pharmacy is ordinarily open for business; and 
c = The number of equivalent full-time supervised staff. 

4.2.7 Employees shall be classified and graded according to the work level standards and the grading arrangements as set out 
in 4.2.1. 

4.2.8 Where a pharmacist is required, at the direct request of the owner or manager, to be in charge of a shop for a period in 
excess of four continuous hours in any one day, the employee shall be paid at the rate for the relevant category of 
pharmacist-in-charge for the period of time so worked. 

4.2.9 Hourly rates shall be calculated by dividing the appropriate weekly rate by 38. 
4.2.10 Part-time employees 

Part-time employees shall be paid an hourly rate calculated on the basis of 4.2.1 and 4.2.9, for the classification 
involved. 

4.2.11 Payment of wages 
Payment of wages shall be made weekly, fortnightly or monthly according to the contract of employment, or the work 
cycle in accordance with 3.1.1, or as otherwise agreed between the employer and the employee. 

4.2.12 The rates of wages as set out in 4.2.1 are to be increased by the full arbitrated safety net adjustments. 
The rates of pay in this Award include arbitrated safety net adjustments available since December 1993 until June 2004 
under the Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

4.3 ANNUALISED SALARY 
4.3.1 An annualised salary for employees designated Salaried Pharmacist, Salaried Pharmacist-in-Charge or Salaried 

Pharmacist Manager may be developed. Such salary may be inclusive of overtime, penalty rates, payments for public 
holidays taken, annual leave taken, annual leave loading, meal allowance, recall allowances and meal break on call 
entitlements. Provided that the annual salary paid over a year was sufficient to cover what the employee would have 
been entitled to if all award entitlements had been complied with when calculated on an individual basis according to 
the hours worked. 

4.3.2 Provided that in the event of termination of employment prior to completion of a year the salary paid during such period 
of employment will be sufficient to cover what the employee would have been entitled to if all award entitlements had 
been complied with. 

4.3.3 When payment in accordance with this clause is adopted, the employer shall keep a daily record of hours worked by the 
employee which shall show the date and start and finish times of the employee for the day. The record shall be 
countersigned weekly by the employee and shall be kept at the place of employment for a period of at least seven years. 

4.4 SALARY PACKAGING 
Subject to meeting all necessary legislative requirements, an employer and an employee may agree to substitute non-cash benefits 
in lieu of a proportion of the salary prescribed in 4.3. 

5. ALLOWANCES AND FACILITIES 
5.1 ALLOWANCES 

5.1.1 Garment allowance 
Where an employee is required to wear a uniform the employer shall arrange for its cleaning or shall pay the employee 
an allowance of $1.62 per day. 

5.1.2 Vehicle allowance 
Where an employee is required to use the employee's own vehicle in the performance of the employees' duties an 
allowance shall be paid as follows: 
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Engine capacity (cc) 

Up to 1600 52.3 cents per kilometre 
1601 to 2600 59.6 cents per kilometre 
Over 2601  61.6 cents per kilometre 

5.1.3 Adjustment to Allowances 
The allowance in 5.1.1 and 5.1.2 shall be increased by a percentage derived as follows:  
Divide the monetary safety net increase by the rate of pay for the Pharmacists' classification immediately prior to the 
application of the safety net increase to the award rate and multiply by 100. 

5.1.4 Late travel 
When an employee, after having worked overtime for which the employee is not regularly rostered, finishes work at a 
time when the regular mode of transport or reasonable alternative means of transport is not available the employer shall 
pay for a taxi to the employee’s usual place of residence. 

5.1.5 Expenses and accommodation 
The employer shall make suitable arrangements to cover all reasonable expenses incurred by an employee required to 
travel in the course of the employee’s employment.  Accommodation provided by an employer should be of an 
acceptable standard and suitable arrangements made for all meals whilst travelling on the employer’s business.  
Arrangements established by an employer shall be discussed with the employee prior to the incurring of any expense. 

5.1.6 Recall allowance 
Unless otherwise agreed an employee recalled to work for any reason, before or after completing the employees normal 
roster or on a day in which the employee did not work, shall be paid at the appropriate rate for all hours worked with a 
minimum of three hours on each occasion. 
The time worked shall be calculated from the time the employee leaves home until the time the employee returns home.  

5.2 LOCATION ALLOWANCES 
5.2.1 Subject to the provisions of this clause, in addition to the rates prescribed in the wages clause of this award, an 

employee shall be paid the following weekly allowances when employed in the towns prescribed hereunder.  Provided 
that where the wages are prescribed as fortnightly rates of pay, these allowances shall be shown as fortnightly 
allowances. 

TOWN PER WEEK 
Agnew $17.00 
Argyle $44.70 
Balladonia $17.10 
Barrow Island $29.10 
Boulder $7.10 
Broome $27.20 
Bullfinch $8.00 
Carnarvon $13.90 
Cockatoo Island $29.90 
Coolgardie $7.10 
Cue $17.40 
Dampier $23.60 
Denham $13.90 
Derby $28.30 
Esperance $5.10 
Eucla $19.00 
Exmouth $24.60 
Fitzroy Crossing $34.20 
Goldsworthy $15.20 
Halls Creek $39.20 
Kalbarri $5.90 
Kalgoorlie $7.10 
Kambalda $7.10 
Karratha $28.10 
Koolan Island $29.90 
Koolyanobbing $8.00 
Kununurra $44.70 
Laverton $17.30 
Learmonth $24.60 
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TOWN PER WEEK 
Leinster $17.00 
Leonora $17.30 
Madura $18.10 
Marble Bar $42.90 
Meekatharra $15.00 
Mount Magnet $18.60 
Mundrabilla $18.60 
Newman $16.30 
Norseman $14.70 
Nullagine $42.80 
Onslow $29.10 
Pannawonica $22.00 
Paraburdoo $21.90 
Port Hedland $23.50 
Ravensthorpe $9.00 
Roebourne $32.30 
Sandstone $17.00 
Shark Bay $13.90 
Shay Gap $15.20 
Southern Cross $8.00 
Telfer $39.70 
Teutonic Bore $17.00 
Tom Price $21.90 
Whim Creek $27.90 
Wickham $27.10 
Wiluna $17.30 
Wittenoom $38.00 
Wyndham $42.10 

5.2.2 Except as provided in 5.2.3, an employee who has: 
(a) a dependent shall be paid double the allowance prescribed in 5.2.1; 
(b)  a partial dependent shall be paid the allowance prescribed in 5.2.1 plus the difference between that rate and 

the amount such partial dependent is receiving by way of a district or location allowance. 
5.2.3 Where an employee: 

(a)  is provided with board and lodging by their employer, free of charge; or 
(b)  is provided with an allowance in lieu of board and lodging by virtue of the award or an order or agreement 

made pursuant to the Act; 
such employee shall be paid 662/3 per cent of the allowances prescribed in 5.2.1. 

5.2.4 Subject to 5.2.2, junior employees, casual employees, part time employees, apprentices receiving less than adult rate 
and employees employed for less than a full week shall receive that proportion of the location allowance as equates with 
the proportion that their wage for ordinary hours that week is to the adult rate for the work performed. 

5.2.5 Where an employee is on annual leave or receives payment in lieu of annual leave they shall be paid for the period of 
such leave the location allowance to which they would ordinarily be entitled. 

5.2.6 Where an employee is on long service leave or other approved leave with pay (other than annual leave) he/she shall 
only be paid location allowance for the period of such leave they remain in the location in which they are employed. 

5.2.7 For the purposes of this clause: 
(a)  “Dependant” shall mean: 

(i)   a spouse or defacto partner; or 
(ii)  a child where there is no spouse or defacto partner; 
who does not receive a location allowance or who, if in receipt of a salary or wage package, receives no 
consideration for which the location allowance is payable pursuant to the provisions of this clause. 

(b)  “Partial Dependant” shall mean a “dependent” as prescribed in 5.2.7 (a) who receives a location allowance 
which is less than the location allowance prescribed in 5.2.1 of this clause or who, if in receipt of a salary or 
wage package, receives less than a full consideration for which the location allowance is payable pursuant to 
the provisions of this clause. 

5.2.8 Where an employee is employed in a town or location not specified in this clause the allowance payable for the purpose 
of 5.2.1 shall be such amount as may be agreed between Australian Mines and Metals Association, the Chamber of 
Commerce and Industry of Western Australia and the Trades and Labor Council of Western Australia or, failing such 
agreement, as may be determined by the Commission. 
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5.2.9 Subject to the making of a General Order pursuant to s.50 of the Act, that part of each location allowance representing 
prices shall be varied from the beginning of the first pay period commencing on or after the 1st day in July of each year 
in accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured 
to the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents. 

6. LEAVE 
6.1 ANNUAL LEAVE 

6.1.1 Employees are entitled to four weeks' annual leave per annum without loss of ordinary pay. 
6.1.2 Entitlement under 6.1.1 accrues pro-rata on a weekly basis at the rate of 2.923 hours for each completed week of 

continuous service. 
6.1.3 Employees will be paid an additional loading of 17½% of their ordinary pay. 
6.1.4 Subject to 6.1.5, this leave is to be taken at a mutually convenient time within six months of becoming due or as 

otherwise agreed between the employer and the employee. Where agreement cannot be reached, the employer may 
direct the employee to take leave with one month’s notice. 

6.1.5 Where an employee's leave has accrued for more than 12 months and the employer and employee have not agreed when 
the employee is to take their annual leave, where the employee gives at least two weeks' notice of the period during 
which they intend to take their leave, the employer is not to refuse the employee taking their leave at any time suitable 
to the employee. 

6.1.6 By agreement between the employer and employee annual leave may be taken in advance.  No loading is payable to an 
employee who takes annual leave wholly or partly in advance, provided that if the employment of such an employee 
continues until the employee would have become entitled to annual leave, then the loading becomes payable in respect 
of the period of annual leave taken in advance. 

6.1.7 Where annual leave is taken and paid in advance, the employer is entitled to recover any monies owing from 
termination payments due where the employment is terminated without the annual leave accruing. 

6.1.8 Where a public holiday occurs during an employee’s period of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, a day of equivalent length shall be added to the employee's 
annual leave. 

6.1.9 Untaken leave will be paid out on termination of employment. Leave not accrued on a full year basis will be paid out on 
the basis of one thirteenth of a week’s pay (2.923 hours) for each completed week of service.  The loading prescribed in 
6.1.3 shall not apply to proportionate leave on termination of employment. 

6.1.10 Annual leave does not accrue during a period of leave without pay. 
6.1.11 Where a part-time employee works additional hours over and above the employee's usual roster, which may include 

periods of full-time employment, the employee's ordinary pay for the purposes of annual leave is to be the average 
weekly rate of ordinary pay earned in the twelve months immediately before the employee commenced annual leave. 

6.1.12 Annual leave can also be taken as carer's leave in accordance with 6.3.3. 
6.1.13 Annual Leave does not apply to casual employees. 

6.2 SICK LEAVE 
6.2.1 An employee who is unable to attend or remain at the employees place of employment on account of personal illness or 

accidental injury shall be entitled to sick leave without deduction of ordinary pay.  
6.2.2 Sick leave shall accrue on a weekly basis at the rate of 1.462 hours for each week of service and will be fully 

cumulative from year to year. 
6.2.3 The employee shall notify the employer as soon as reasonably practicable of the employee’s inability to attend for work, 

and as far as possible state the nature of the illness or injury and the estimated duration of the absence. Such advice, 
other than in extraordinary circumstances will be given to the employer within 24 hours of the commencement of the 
absence. 

6.2.4 Evidence supporting claim 
(a)  The employee shall provide the employer with satisfactory evidence that would satisfy a reasonable person 

that the employee was unable on account of such illness or injury to attend for work.  Satisfactory evidence 
may include a medical certificate or a statutory declaration.  An employer may accept other forms of 
evidence. 

(b)  Provided that for the absence of one working day or less, the production of a medical certificate or other 
satisfactory evidence shall not be necessary on two separate occasions per year of service. 

6.2.5 An employee will not be entitled to paid sick leave for any period in respect of which the employee is entitled to 
worker’s compensation. 

6.2.6 Sick leave does not accrue during a period of leave without pay. 
6.2.7 Sick Leave does not apply to casual employees. 

6.3 CARER'S LEAVE 
6.3.1 Use of sick leave  

(a)  An employee with responsibilities in relation to either members of the employee's immediate family or 
members of the employees household who need the employee's care and support shall be entitled to use, in 
accordance with 6.3.1, any sick leave entitlement which accrues after the date of this Award, up to a 
maximum of five days per annum, for absences to provide care and support for such persons when they are 
ill or injured and in need of immediate care and attention. 

(b)  The employee shall, if required, establish by production of a medical certificate or statutory declaration, or 
any other such evidence that would satisfy a reasonable person, the illness or injury of the person concerned. 

(c)  The entitlement to use sick leave in accordance with this subclause is subject to:  
(i)   the employee being responsible for the care of the person concerned; and  
(ii)  the person concerned being either: 
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(A) a member of the employee’s immediate family; or  
(B) a member of the employee’s household. 

(d)  The term “immediate family” includes:  
(i)   the employee’s spouse; 
(ii)  "de facto partner" means a person of either opposite or same sex who is co-habiting with 

another person as that person's partner on a bona fide domestic basis, although not actually 
married to that person, as if for all intents and purposes they are lawfully married; and 

(iii) a child or an adult child (including an adopted child, a step-child or an ex-nuptial child), parent, 
grandparent, grandchild, sibling of the employee or spouse including defacto partner of the 
employee. 

(e)  The employee shall, wherever practicable, give the employer notice prior to the absence of the intention to 
take leave, the name of the person requiring care and the employees relationship to the employee, the 
reasons for taking such leave and the estimated length of absence.  If it is not practicable for the employee to 
give prior notice of absence, the employee shall notify the employer by telephone of such absence at the 
first opportunity on the day of absence.  

6.3.2 Unpaid leave for family purpose  
An employee may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care to a 
family member who is ill or injured.  

6.3.3 Annual leave for family purposes 
(a)  Notwithstanding the provisions of 6.3, an employee may elect, with the consent of the employer, to take 

annual leave in single day periods not exceeding five days in any calendar year at a time or times agreed 
between them.  

(b)  An employee and employer may agree to defer payment of the annual leave loading in respect of single 
absences, until at least five consecutive annual leave days are taken. However the payment of annual leave 
loading will be paid no later than the next anniversary date of the employee. 

6.3.4 Carer's Leave  does not apply to casual employees. 
6.4 BEREAVEMENT LEAVE 

6.4.1 Entitlement to bereavement leave  
(a)  Subject to 6.4.2, on the death of: 

(i)   the spouse or de facto partner of the employee;  
(ii)  the child or step-child of an employee;  
(iii) the brother, sister, step-brother or sister of an employee; 
(iv) the parent, step-parent or grand parent of an employee; or  
(v)  any other person who, immediately before that person's death, lived with the employee as a 

member of the employee's family,  
the employee is entitled to paid bereavement leave of up to 2 days. 

(b)  The 2 days need not be consecutive. 
(c)  Bereavement leave is not to be taken during a period of any other kind of leave. 

6.4.2 Proof in support of claim for leave  
An employee who claims to be entitled to paid leave under 6.4.1 is to provide to the employer, if so requested by the 
employer, evidence that would satisfy a reasonable person as to: 
(a)  the death that is the subject of the leave sought; and  
(b)  the relationship of the employee to the deceased person. 

6.4.3 Bereavement Leave applies to casual employees. 
6.5 PUBLIC HOLIDAYS 

6.5.1 Full-time and part-time employees shall be entitled, to holidays on the following days: 
(a)  The following days, or the days observed in lieu, shall be allowed as holidays without deduction of pay, 

namely: 
New Year's Day, Australia Day, Good Friday, Easter Saturday, Easter Monday Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas Day and Boxing Day. Provided that another day may be 
taken as a holiday by arrangement between the parties in lieu of any of the days named in this subclause. 

(b)  Where any of the days mentioned in 6.5.1 (a) falls on a Saturday or on a Sunday, the holiday shall be 
observed on the next succeeding Monday and where Boxing Day falls on a Sunday or Monday, the holiday 
shall be observed on the next succeeding Tuesday.  In each case the substituted day shall be a holiday 
without deduction of pay, and the day for which it is substituted shall not be a holiday. 

(c)  Notwithstanding the provisions of this Award contained elsewhere than in 6.5, when New Year's Day, 
Anzac Day, Christmas Day or Boxing Day falls on a Saturday, an employee who does not work on that 
Saturday is nevertheless entitled to be paid for each of the two weeks preceding that Saturday the ordinary 
weekly wage and the starting and; or finishing time on any day or days in those two weeks may be varied by 
the employer so that the ordinary hours usually worked by an employee between Monday and Friday (both 
inclusive) may be increased in each of those two weeks by the ordinary hours usually worked by that 
employee on Saturday. 
Where an employer varies the starting and/or finishing time in accordance with this paragraph, an employee 
shall be paid the ordinary weekly wage for each of those two weeks unless the hours worked by the 
employee on any day in that period exceed eight in which case such excess time shall be paid for at 
overtime rates. 
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(d)  An employer, with the agreement of the Association or Union which are party to this Award, may substitute 
another day for any prescribed in 6.5.1 (a) 
(i)  An employer and the employees may agree to substitute another day for any prescribed in this 

clause.  For this purpose, the consent of the majority of affected employees shall constitute 
agreement. 

(ii)  An agreement pursuant to 6.5.1 (d) (i) shall be recorded in writing and be available to every 
affected employee. 

(iii) The Association and Union who are party to this Award, shall be informed of an agreement 
pursuant to 6.5.1 (d) (i) and may within seven days refuse to accept it.  The Association or 
Union will not unreasonably refuse to accept the agreement. 

(iv)  If the Association or the Union, pursuant to 6.5.1 (d) (iii), refuses to accept an agreement, the 
parties will seek to resolve their differences to the satisfaction of the employer, the employees, 
the Association and the Union. 

(v)  If no resolution is achieved pursuant to 6.5.1 (d) (iv), the employer may apply to the 
Commission for approval of the agreement reached with the employees.  Such an application 
must be made fourteen or more days before the prescribed holiday.  After giving the employer 
and the Association and the Union opportunity to be heard, the Commission will determine the 
application. 

6.5.2 Full-time employees who do not regularly work a five-day, Monday - Friday week. 
(a)  Such an employee will not be disadvantaged by the fact that a prescribed holiday falls upon a day when the 

employee would not be working.  The appropriate compensation is: 
(i)  An alternative “day off”; or 
(ii)  An addition of one day to annual leave; or 
(iii) An additional day’s wages. 

(b)  Where a full-time employee normally works on Saturdays and/or Sundays and a public holiday falls on the 
weekend and is the subject of a substitution provision, the employee shall either: 
(i)  Have the “actual” day off without loss of pay, with no additional entitlement to the substitute 

day; or 
(ii)  If required to work on the “actual” day, be paid the normal Saturday or Sunday rate and be 

entitled to the substitute day, or if the substitute day falls on the employee’s normal “day off”, 
an alternative day off in accordance with 6.5.2 (a). 

(iii) If required to work on both the “actual” day and the substitute day be paid the normal Saturday 
or Sunday rate for work on the “actual” day and in recognition of the work performed on the 
substitute day receive either: 
(A) An alternative “day off”; or 
(B) An addition of one day to annual leave; or 
(C) Payment of public holiday rates for the day’s work. 

(c)  For the purpose of this subclause “an alternative day off”, “an addition of one day to annual leave” or “an 
additional days’ wages” shall mean 7.6 hours. 

(d)  Full-time employees who do not work a five day week should get the hours that they work and 7.6 hours 
where holidays fall on days they do not work. 

6.5.3 Non-casual part-time employees 
(a)  Where the normal roster of a part-time employee includes a day which is a holiday the employee should 

either enjoy the holiday without loss of pay or receive the appropriate public holiday rate for working on it. 
(b)  Where a part-time employee normally works on Saturdays and/or Sundays and a public holiday falls on the 

weekend and is the subject of a substitution provision, the employee shall either: 
(i) Have the “actual” day off without loss of pay, with no additional entitlement to the substitute 

day; or 
(ii) If required to work on the “actual” day, be paid at the normal Saturday or Sunday rate and be 

entitled to take another day, which may or may not be the prescribed substitute day, as a holiday 
or receive payment at ordinary-time rates for an additional day of equal length. 

(c)  A part-time employee who works an average five days per week, but whose roster is not a regular Monday 
to Friday roster, will not be disadvantaged by the fact that a prescribed holiday falls upon a day when the 
employee would not be working.  The appropriate compensation is: 
(i) An alternative “day off”; or 
(ii)  An addition of one day to annual leave; or 
(iii) An additional day’s wages. 

(d)  For the purposes of this clause “day off” shall mean the average number of hours rostered per day by the 
employee in the four week cycle prior to the public holiday. 

(e)  When Christmas falls on a Saturday or Sunday 
Permanent full-time and part-time employees required to work on 25 December shall receive the Saturday 
or Sunday rate (as appropriate) plus a loading of 50 per cent (of the ordinary time rate) and be entitled to the 
benefit of a substitute day. 

6.5.4 Casual employees  
A casual employee engaged to work on a Public Holiday shall be paid in accordance with 2.3.2. 
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6.6 LONG SERVICE LEAVE 
6.6.1 The Long Service Leave - Standard Provisions General Order as published in January of Volume 84 of the Western 

Australian Industrial Gazette and as varied from time to time, is hereby incorporated and shall be deemed to be part of 
this Award. 

6.6.2 Where a business has, whether before or after the coming into operation hereof, been transmitted from an employer 
(herein called "the transmittor") to another employer (herein called "the transmittee") and an employee who at the time 
of such transmission was an employee of the transmittor in that business becomes an employee of the transmittee the 
period of the continuous service which the employee has had the transmittor (including any such service with any prior 
transmittor) shall be deemed to be service of the employee with the transmittee. 

6.6.3 In this subclause "transmission" includes transfer, conveyance, assignment or succession whether voluntary or by 
agreement or by operation of law and "transmitted" has a corresponding meaning. 

6.7 PARENTAL LEAVE 
6.7.1 The provisions of this clause apply to full-time and regular part-time employees, but do not apply to casual employees. 
6.7.2 Subject to the terms of this clause employees are entitled to maternity, partner and adoption leave and to work part-time 

in connection with the birth or adoption of a child. 
6.7.3 Definitions 

(a)  For the purpose of this clause “child” means a child of the employee under the age of one year except for 
adoption of a child where “child” means a person under the age of five years who is placed with the 
employee for the purposes of adoption, other than a child or step-child of the employee or of the spouse of 
the employee or a child who has previously lived continuously with the employee for a period of six months 
or more. 

(b)  Subject to 6.7.3 (c) spouse includes a de facto partner or former spouse. 
(c)  In relation to 6.7.7, spouse includes a de facto spouse or defacto partner but does not include a former 

spouse. 
6.7.4 Basic entitlement 

(a)  After twelve months’ continuous service, parents are entitled to a combined total of 52 weeks unpaid 
parental leave on a shared basis in relation to the birth or adoption of their child. Adoption leave may be 
taken in the case of adoption. 

(b)  Subject to 6.7.4 (a), parental leave is to be available to only one parent at a time, in a single unbroken 
period, except that both parents may simultaneously take: 
(i)  for maternity and partner leave, an unbroken period of up to one week at the time of the birth of 

the child; and 
(ii)  for adoption leave, an unbroken period of up to three weeks at the time of placement of the 

child. 
6.7.5 Maternity leave 

(a)  An employee must provide notice to the employer in advance of the expected date of commencement of 
parental leave. The notice requirements are: 
(i) of the expected date of confinement (included in a certificate from a registered medical 

practitioner stating that the employee is pregnant) - at least ten weeks; 
(ii)  of the date on which the employee proposes to commence maternity leave and the period of 

leave to be taken – at least four weeks. 
(b)  When the employee gives notice in accordance with 6.7.5 (a) the employee must also provide a statutory 

declaration stating particulars of any period of partner leave sought or taken by her partner and that for the 
period of maternity leave she will not engage in any conduct inconsistent with her contract of employment. 

(c)  By confinement occurring earlier than the presumed date. 
(d)  Subject to 6.7.4 and unless agreed otherwise between the employer and employee, an employee may 

commence parental leave at any time within six weeks immediately prior to the expected date of birth. 
(e)  Where an employee continues to work within the six week period immediately prior to the expected date of 

birth, or where the employee elects to return to work within six weeks after the birth of the child, an 
employer may require the employee to provide a medical certificate stating that she is fit to work on her 
normal duties. 

(f) Special maternity leave 
(i) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks 

other than by the birth of a living child, then the employee may take unpaid special maternity 
leave of such periods as a registered medical practitioner certifies as necessary. 

(ii) Where an employee is suffering from an illness not related to the direct consequences of the 
confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or in 
addition to, special maternity leave. 

(iii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she may 
take any paid sick leave to which she is then entitled and such further unpaid special maternity 
leave as a registered medical practitioner certifies as necessary before her return to work.  The 
aggregate of paid sick leave, special maternity leave and parental leave, including parental leave 
taken by a spouse or defacto partner, may not exceed 52 weeks. 

(g)  Where leave is granted in accordance with this subclause, during the period of leave an employee may 
return to work at any time, as agreed between the employer and the employee, provided that time does not 
exceed four weeks from the recommencement date desired by the employee. 

6.7.6 Partner leave 
(a)  An employee will provide to the employer at least ten weeks' prior to each proposed period of partner leave: 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 827 
 

(i) a certificate from a registered medical practitioner which names the employee's partner, states 
that she is pregnant and the expected dated of confinement, or states the date on which the birth 
took place;  

(ii)  written notification of the dates on which the employee proposes to start and finish the period of 
partner leave; and 

(iii) a statutory declaration stating: 
(A) the employee will take that period of partner leave to become the primary care-giver 

of a child; 
(B) particulars of any period of maternity leave sought or taken by the employee's 

partner; and 
(C) that for the period of partner leave the employee will not engage in any conduct 

inconsistent with the employee's contract of employment. 
(b)  The employee will not be in breach of 6.7.6 (a) if the failure to give the required period of notice is because 

of the birth occurring earlier than expected, the death of the mother of the child, or other compelling 
circumstances. 

6.7.7 Adoption leave 
(a)  The employee will notify the employer at least ten weeks in advance of the date of commencement of 

adoption leave and the period of leave to be taken. An employee may commence adoption leave prior to 
providing such notice, where through circumstances beyond the control of the employee, the adoption of a 
child takes place earlier. 

(b)  Before commencing adoption leave, an employee will provide the employer with a statutory declaration 
stating: 
(i) the employee is seeking adoption leave to become the primary care-giver of the child; 
(ii) particulars of any period of adoption leave sought or taken by the employee’s spouse or partner; 

and 
(iii) that for the period of adoption leave the employee will not engage in any conduct inconsistent 

with the employees contract of employment. 
(c)  An employer may require an employee to provide confirmation from the appropriate government authority 

of the placement. 
(d)  Where the placement of a child for adoption with an employee does not proceed or continue, the employee 

will notify the employer immediately and the employer will nominate a time not exceeding four weeks from 
receipt of notification for the employee’s return to work. 

(e)  An employee will not be in breach of this clause as a consequence of failure to give the stipulated periods of 
notice if such failure results from a requirement of an adoption agency to accept earlier or later placement of 
a child, the death of a partner, or other compelling circumstances. 

(f) An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any 
compulsory interviews or examinations as are necessary as part of the adoption procedure.  The employee 
and the employer should agree on the length of the unpaid leave.  Where agreement cannot be reached, the 
employee is entitled to take up to two days' unpaid leave.  Where paid leave is available to the employee, 
the employer may require the employee to take such leave instead. 

6.7.8 Variation of period of parental leave 
Unless agreed otherwise between the employer and employee, an employee may apply to the employer to change the 
period of parental leave on one occasion.  Any such change to be notified at least four weeks prior to the 
commencement of the changed arrangements.  

6.7.9 Parental leave and other entitlements 
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave 
entitlements which the employee has accrued subject to the total amount of leave not exceeding 52 weeks. 

6.7.10 Transfer to a safe job 
(a)  Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks 

arising out of the pregnancy or hazards connected with the work assigned to the employee make it 
inadvisable for the employee to continue at her present work, the employee will, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the conditions attaching to that job until the 
commencement of maternity leave. 

(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require, the 
employee to commence parental leave for such period as is certified necessary by a registered medical 
practitioner. 

6.7.11 Returning to work after a period of parental leave 
(a)  An employee will notify of the employees intention to return to work after a period of parental leave at least 

four weeks prior to the expiration of the leave. 
(b)  An employee will be entitled to the position, which the employee held immediately before proceeding on 

parental leave. In the case of an employee transferred to a safe job pursuant to 6.7.10, the employee will be 
entitled to return to the position the employee held immediately before such transfer. 

6.7.12 Where such position no longer exists but there are other positions available which the employee is qualified for and is 
capable of performing, the employee will be entitled to a position comparable in status and pay of the employee's 
former position.  

6.7.13 Replacement Employees 
(a)  A replacement employee is an employee specifically engaged or temporarily promoted or transferred, as a 

result of an employee proceeding on parental leave. 
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(b)  Before an employer engages a replacement employee the employer must inform that person of the 
temporary nature of the employment and of the rights of the employee who is being replaced. 

7. DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 

7.1.1 Preamble 
(a)  Subject to the provisions of the Industrial Relations Act 1979 (as amended) any question, dispute or 

difficulty, or any matter raised by the Association or Union or a respondent employer and the employees of 
the employer, shall be settled in accordance with the procedures set out herein. 

(b)  The parties agree that no bans, stoppages, limitations or lockouts will be imposed prior to or during the time 
this procedure is being followed. 

(c)  This clause in no way limits the rights of employers, employees, the Association and the Union under the 
Occupational, Safety and Health Act 1984 or other related legislation. 

7.1.2 Procedure 
Where the matter is raised by an employee, or a group of employees, the following steps shall be observed: 
(a)  The employee(s) concerned shall discuss the matter with the immediate supervisor. If the matter cannot be 

resolved at this level the supervisor shall, within two working days, refer the matter to a more senior officer 
nominated by the employer and the employee(s) shall be advised accordingly. 

(b)  The senior officer shall, if able, answer the matter raised within five working days of it being referred and if 
the senior officer is not so able, refer the matter to the employer for the employer’s attention, and the 
employee(s) shall be advised accordingly. 

(c)  If the matter has been referred in accordance with 7.1.2 (b) above the employee(s) or the shop steward shall 
notify the Association or Union Secretary or nominee, to enable the opportunity of discussing the matter 
with the employer. 

(d)  The employer shall, as soon as practicable after considering the matter before it, advise the employee(s) or, 
where necessary, the Association or Union of its decision.  Provided that such advice shall be given within 
21 calendar days of the matter being referred to the employer. 

(e)  Should the matter remain in dispute after the above processes have been exhausted either party may refer 
the matter to the Commission.  

(f) There shall be no change in the condition that is the subject of the dispute until the issue of the dispute is 
resolved in accordance with the procedure outlined above. 

(g)  Nothing in this procedure shall preclude the parties reaching agreement to shorten or extend the period 
specified in 7.1.2 (a), (b) or (d). 

7.2 ANTI-DISCRIMINATION 
7.2.1 It is the intention of the parties to this Award to achieve the principle of respecting and valuing the diversity of the 

workforce by helping to prevent and eliminate discrimination on the basis of race, colour, sex, sexual preference, age, 
physical or mental disability, marital status, family responsibilities, gender history and or family status, pregnancy, 
religion, political opinion, natural extraction or social origin. 

7.2.2 Accordingly, in fulfilling their obligations under 7.1, the respondents must make every endeavour to ensure that neither 
the award provisions nor their operations are directly or indirectly discriminatory in effect.  

7.2.3 Nothing in this clause is to be taken to affect: 
(a)  any different treatment (or treatment having different effects) which is specifically exempted under State or 

Commonwealth anti-discrimination legislation; and 
(b)  an employee, employer or registered organisation pursuing matters of discrimination in any State or Federal 

jurisdiction, including by application to the Human Rights and Equal Opportunity Commission. 
8. REGISTERED ORGANISATION MATTERS 

8.1 RIGHT OF ENTRY 
8.1.1 In this Clause:  

“authorised representative” means a person who holds an authority in force under the Industrial Relations Act 1979; 
“relevant employee”, when used in connection with the exercise of a power by an authorised representative of the 
union, means an employee who is a member of the union or who is eligible to become a member of the union. 

8.1.2 Right of Entry for Discussions with Employees 
An authorised representative of the union may enter, during working hours, any premises where relevant employees 
work, for the purpose of holding discussions at the premises with any of the relevant employees who wish to participate 
in those discussions. 

8.1.3 Right of Entry to Investigate Breaches 
(a)  An authorised representative of the union may enter, during working hours, any premises where relevant 

employees work, for the purpose of investigating any suspected breach of the Industrial Relations Act 1979, 
the Long Service Leave Act 1958, the Minimum Conditions of Employment Act, the Occupational Safety and 
Health Act 1984, or an award, order, industrial agreement or employer-employee agreement that applies to 
any such employee. 

(b)  For the purpose of investigating any such suspected breach, the authorised representative may: 
(i) subject to 8.1.3 (c) and 8.1.3 (d) require the employer to produce for the representative’s 

inspection, during working hours at the employer’s premises or at any mutually convenient time 
and place, any employment records of employees or other documents kept by the employer that 
are related to the suspected breach; 

(ii)  make copies of the entries in the employment records or documents related to the suspected 
breach; and 
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(iii) during working hours, inspect or view any work, material, machinery, or appliance, that is 
relevant to the suspected breach. 

(c)  Inspection of Records 
The authorised representative is not entitled to require an employer to produce an employment record of an 
employee if the employee: 
(i) is a party to an employer-employee agreement; and 
(ii) has made a written request to the employer that the record not be available for inspection by an 

authorised representative. 
(d)  A written request under 8.1.3 (c)(ii): 

(i)   may be withdrawn by written notice given by the employee to the employer; and 
(ii)  has effect until it is so withdrawn. 

(e)  An authorised representative is not entitled to exercise a power conferred by this clause for the purpose of 
investigating a suspected breach of an employer-employee agreement to which a relevant employee is a 
party unless the authorised representative is authorised in writing by that relevant employee to carry out the 
investigation. 

(f) An authorised representative is not entitled to require the production of employment records or other 
documents unless, before exercising the power, the authorised representative has given the employer 
concerned: 
(i) if the records or other documents are kept on the employer’s premises, at least 24 hours’ written 

notice; or 
(ii) if the records or other documents are kept elsewhere, at least 48 hours’ written notice. 

9. KEEPING OF RECORDS 
9.1 TIME AND WAGES RECORD 

A record shall be kept for a period of seven years in the premises occupied by the employer. An employer must ensure that details 
are recorded in respect of each employee of: 
9.1.1On a daily basis: 

(a) start/finish time; 
(b)  paid time; and 
(c)  breaks including meal breaks. 

9.1.2 For each pay period: 
(a)  designation; 
(b)  gross and net pay; and 
(c)  deductions, including reasons for these deductions. 

9.1.3  The following records must also be kept: 
(a)  employee’s name; 
(b)  date of birth if under 21 years of age; 
(c)  start date; 
(d)  all leave paid, partly paid or unpaid; 
(e)  relevant information for long service leave calculations; 
(f) any additional information required by an industrial instrument; and 
(g)  any other information necessary to show remuneration and benefits comply with the Award. 

9.1.4 In this clause "industrial Instrument" means the award, an order of the Commission, an industrial agreement or 
employer-employee agreement. 

9.1.5 The records are to be kept in the manner prescribed by the Industrial Relations (General) Regulations 1997.  
10. SUPERANNUATION 
10.1 SUPERANNUATION 

10.1.1 The subject of superannuation is dealt with extensively by legislation including the Superannuation Guarantee 
(Administration) Act 1992, the Superannuation Guarantee Charge Act 1992, the Superannuation Industry (Supervision) 
Act 1993, and the Superannuation (Resolution of Complaints) Act 1993. This legislation, as varied from time to time, 
governs the superannuation rights and obligations of the parties. 

10.1.2 Definitions 
“Complying Superannuation” means: the fund or scheme is a complying fund or scheme within the meaning of the 
Superannuation Guarantee (Administration) Act 1992 of the Commonwealth; and under the governing rules of the fund 
or scheme, contributions may be made by or in respect of the employee permitted to nominate a fund or scheme. 
“Eligible Employee” means an employee who is entitled to receive an employer superannuation contribution pursuant 
to the Superannuation Guarantee (Administration) Act 1992. 

10.1.3 Contributions 
(a)  The employer shall pay contributions to the complying superannuation fund determined under 10.1.4, on 

behalf of each eligible employee, 9% of Ordinary Time Earnings.   
(b)  Employer contributions shall be paid on a quarterly basis in line with the superannuation guarantee 

arrangements.   
(c)  An employer shall make a 3% superannuation contribution to a superannuation fund as specified in 10.1.3 

(a) hereof on behalf of all employees who do not meet the eligibility criteria contained in the 
Superannuation Guarantee (Administration) Act 1992. 
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10.1.4 Fund 
(a)  The employee shall be entitled to nominate the complying superannuation fund or scheme to which 

contributions are to be made by or in respect of the employee. 
(b)  The employer shall notify the employee of the entitlement to nominate a complying superannuation fund or 

scheme as soon as is reasonably practicable. 
(c)  A nomination or notification of the type referred to in 10.1.4 (a) and (b) shall, subject to the requirements of 

the Industrial Relations (Superannuation) Regulations 1997, be given in writing to the employer or the 
employee to whom such is directed.   

(d)  The employee and employer shall be bound by the nomination of the employee unless the employee and 
employer agree to change the complying superannuation fund or scheme to which contributions are to be 
made. 

(e)  The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or 
scheme requested by an employee. 

(f) Provided that until an employee nominates a complying superannuation fund or scheme, the employer shall 
make any required employee contributions to a complying superannuation fund or scheme nominated by the 
employer. 

10.1.5 Notional earnings base 
The employee’s “notional earnings base” for the purpose of the Superannuation Guarantee (Administration) Act 1992 
shall be the employee’s “ordinary time earnings”, which shall include classification rates, overaward payments, casual 
loadings, penalty rates (excluding overtime rates) shift loadings, performance based bonuses and allowances. 

10.1.6 Additional Employee Contributions 
(a)  An employee may make contributions to the fund in addition to those made by the respondent employer as 

prescribed by 10.1.3. 
(b)  An employee who wishes to make additional contributions must authorise the respondent employer in 

writing to pay into the fund, from the employee’s wages, a specified amount in accordance with the fund 
trust deed and rules. 

(c)  An employer who receives written authorisation from the employee must commence making payments into 
the fund on behalf of the employee, in accordance with 10.1.6 (b), within fourteen days of receipt of the 
authorisation. 

(d)  An employee may vary the employee's additional contributions by a written authorisation and the employer 
must alter the additional contributions, in accordance with 10.1.7, within fourteen days of receipt of the 
authorisation. 

10.1.7 Frequency of payment 
Employer and employee contributions shall be paid to the fund monthly. 

10.1.8 Statement of contributions 
The employer shall provide a statement to the employee of the contribution paid on the employees' behalf each month to 
the employees' fund.  Placing such information on the employees pay slip may provide this statement. 

11. ENTERPRISE BARGAINING 
11.1 ENTERPRISE AGREEMENTS 

11.1.1 The parties to this Award recognise that because of the difference in the nature of the businesses operated by the 
respondents, circumstances may arise which are appropriately regulated by single enterprise agreements. 

11.1.2 Where any of the parties raise the possibility of such an agreement, the relevant parties may jointly determine the 
manner of conducting negotiations leading to such an agreement. 

11.1.3 When an agreement is finalised, the parties to it shall make application to the Commission as defined in 1.6 for the 
agreement to be registered in the appropriate manner. 

11.2 ENTERPRISE FLEXIBILITY PROVISIONS 
11.2.1 Where an employer or employees wish to pursue an agreement at the enterprise or workplace about how the Award 

should be varied so as to make the enterprise or workplace operate more efficiently according to its particular needs, the 
following provisions shall apply: 
(a)  A consultative mechanism and procedures appropriate to the size, structure and needs of the enterprise or 

workplace shall be established. 
(b)  The Association and Union and the employer will co-operate in the establishment of Consultative 

Committees at an enterprise level to consult and negotiate on matters effecting the efficiency and 
productivity of the enterprise. 

11.2.2 Where agreement is reached an application shall be made to the Commission to register the agreement. 
12. OTHER LAWS AFFECTING EMPLOYMENT 

12.1.1 INDUSTRIAL RELATIONS ACT 1979 
www.wairc.wa.gov.au 

12.1.2 MINIMUM CONDITIONS OF EMPLOYMENT ACT 1993 
www.slp.wa.gov.au  

12.1.3 WORKPLACE RELATIONS ACT 1996 
www.airc.gov.au   or link to   http://www.airc.gov.au/procedures/wra/wra.html 

12.1.4 SUPERANNUATION GUARANTEE (ADMINISTRATION) ACT 1992 
www.austlii.edu.au/au/legis/cth/consol_act/sga1992430/ 
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12.1.5 OCCUPATIONAL SAFETY AND HEALTH ACT 1984 
www.safetyline.wa.gov.au 

12.1.6 EQUAL OPPORTUNITY ACT 1984 
www.oeeo.wa.gov.au 

13. WHERE TO GO FOR FURTHER INFORMATION 
13.1.1 Salaried Pharmacists' Association Western Australia Union of Workers 

Telephone  :   9328 5155 
Facsimile  :   9328 9107 

13.1.2 The Health Services Union of Western Australia (Union of Workers) 
Telephone  :   9328 5155 
E-mail :   hsu@hsuwa.asn.au 
Facsimile  :   9328 9107 

13.1.3 Western Australian Industrial Relations Commission, Level 16, 111 St. Georges Terrace, PERTH  6000 
Telephone  :   9420 4444 
E-mail :   webmaster@wairc.wa.gov.au  
Facsimile  :   9420 4500 
Web Page:   www.wairc.wa.gov.au 
Toll Free  :   1800 624 263 

13.1.4 Department of Consumer & Employment Protection, Labour Relations, 3rd Floor, Dumas House, 2 Havelock Street, 
WEST PERTH  6005 
Telephone  :   9222 7700 
E-mail :   labourrelations@docep.wa.gov.au 
Facsimile  :   9222 7777 
Wageline  :   1300 655 266 

13.1.5 Pharmacy Guild of Australia, Western Australian Branch, 1322 Hay Street, WEST PERTH  WA  6005,  
Telephone:     9324 2355 
E-mail :   reception@wa.guild.org.au 
Facsimilie:     9324 2075  

14. NAMED PARTIES 
14.1 NAMED PARTIES TO THE AWARD 

14.1.1 The parties to this award are: 
(a)  Salaried Pharmacists' Association Western Australia Union of Workers; 
(b)  The Health Services Union of Western Australia (Union of Workers); and 
(c)  The respondent employers listed below  

Friendly Societies Chemist of Victoria Park 
553 Albany Hwy  
VICTORIA PARK   WA   6100 

Amazon Drive Chemist 
Shop 6 Beechboro Shopping Centre 
161 Amazon Drive  
BEECHBORO  WA   6063 
Bruce Rock Pharmacy 
46 Johnson Street  
BRUCE ROCK  WA  6418 

Bullcreek Pharmacy 
Shop 1 Bullcreek Shopping Centre 
South Street 
BULLCREEK  WA  6149 
Connolly Pharmacy  
Shop 7 Connelly Shopping Centre 
Country Club Boulevard 
CONNOLLY  WA  6027 
Floreat Drive - In Pharmacy 
Shop 3 
1 Flynn Street 
CHURCHLANDS  WA  6018 
Garden City Pharmacy 
Shop 120 Garden City Shopping Centre 
Risely Street 
BOORAGOON  WA  6154 
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Geraldton Amcal Pharmacy 
Shop 16 Stirlings Shopping Centre 
54 Sanford Street 
GERALDTON  WA  6530 
Grange Pharmacy 
Grange Medical Centre 
7 - 9 Grange Drive  
COOLOONGUP  WA  6168 
Healthsense Pharmacy Waikiki 
Shop 19 Waikiki Village Shopping Centre 
Read Street 
WAIKIKI  WA  6169 
Jacobsons Guardian Pharmacy 
21 Bay View Terrace 
CLAREMONT WA 6027 

Joondalup Drive Pharmacy 
Unit 7 The Gateway 
103 Joondalup Drive  
EDGEWATER  WA  6027 
Manning Drive-In Pharmacy 
Shop 5 
59 Ley Street 
COMO  WA  6150 
Morrison Road Drive - In Pharmacy 
Shop 4 Darling Ridge Shopping Centre 
309 Morrison Road 
SWANVIEW  WA  6056 
Nightingales Pharmacy Erskine 
Shop 4-5 Erskine Central Shopping Centre 
Old Coast Road 
MANDURAH  WA  6210 
North Street Pharmacy 
Unit 1, 40 Great Northern Highway 
MIDLAND  WA  6056 

Pharmacy 777 Karratha 
Shop 33 Karratha Village Shopping Centre 
Sharpe Street 
KARRATHA  WA  6714 
Pharmacy Help Mandurah 
Peel Health Campus 
110 Lakes Road 
MANDURAH  WA  6210 
Priceline Pharmacy Perth 
810 Hay Street 
PERTH  WA  6000 

South Perth 7 Day Chemist 
143 Canning Highway 
SOUTH PERTH  WA  6151 

Southern Cross Pharmacy 
11a Antares Street 
SOUTHERN CROSS  WA  6426 

Terry White Chemist Karrinyup 
Shop F 137 - 138 Karrinyup Shopping Centre 
Karrinyup Road 
KARRINYUP WA 6018 
Terry White Chemist Mount Hawthorn 
Shop 16 - 17 Mount Hawthorn Plaza 
148 Scarborough Beach Road 
MOUNT HAWTHORN WA  6016 
The McKenzie Street Dispensary 
274 Cambridge St  
WEMBLEY WA 6014 
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Twaddles Amcal Chemist 
8 - 12 Fortune Street 
NARROGIN  WA   6312 
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THE WESTERN AUSTRALIAN PROFESSIONAL ENGINEERS (GENERAL INDUSTRIES) AWARD 2004 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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AUSTRALIA 
APPLICANT 

-v- 
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CatchWords New award – relevant principles to be applied – principle 11 – Statement of Principles – June 2004 – 

award free work – common rule award sought to apply to professional engineers – Industrial 
Relations Act 1979 (WA) s 29A(2) and s 36A – Industrial Relations Commission Regulations 1985 
Reg 10(1).  

Result New award made. 
Representation 
Applicant Mr D Moss 
Respondents Mr R Gifford (as agent on behalf of Respondents who have filed warrants) 

Mr P Moss (as agent on behalf of Respondents who have filed warrants) 
 
 

Reasons for Decision 
1 This is an application to make a new award titled the Western Australian Professional Engineers (General Industries) Award 

2004 (“the Award”).  The application to make the Award was filed on 23 February 2004, by the Association of Professional 
Engineers, Australia (Western Australian Branch) Organisation of Employees (“the Union”).  The application seeks to make a 
common rule award to apply to professional engineers in the State of Western Australia employed in engineering callings in 
proposed clause 1.5 and who are employed in the industries listed in proposed clause 1.3.3.  Proposed clauses 1.3, 1.5, 15 and 
16 provide as follows: 

“1.3 AREA AND SCOPE 
1.3.1 This Award shall operate throughout the State of Western Australia and shall include those areas which are 

described in Section 3 of the Industrial Relations Act 1979. 
1.3.2 This Award shall apply to all employees eligible to be members of the Association of Professional Engineers 

Australia, (Western Australian Branch), Organisation of Employees employed in the classifications defined in 
Clause 1.5 - Definitions 
1.3.2.1  in the industries listed in 1.3.3; and 
1.3.2.2  employed in the engineering callings listed in 1.3.4 
and to the employers who employ those employees. 

1.3.3 Industries 
Aeronautical Engineering Industry 
Bio Engineering Industry 
Civil and Construction Industry 
Chemical Engineering Industry 
Combustion/Heating, Hot Water/Ventilating Engineering Industry 
Communications Engineering Industry 
Electrical Engineering Industry 
Electronic Engineering Industry 
Engineering Consultancy Industry 
Engineering Design Industry 
Environmental Engineering Industry 
Fabrication Engineering Industry 
Geotechnical Engineering Industry 
Hydraulic Engineering Industry 
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Marine Engineering Industry 
Materials Engineering Industry 
Mining Industry 
Mining Engineering Services Industry 
Molecular Engineering Industry 
Oil/Gas Industry 
Pharmaceutical Production Engineering Industry 
Process Engineering Industry 
Robotic Engineering Industry 
Safety Systems and Controls Engineering Industry 
Software Engineering Industry 
Sound Engineering Industry 
Structural Engineering Industry 

1.3.4 Engineering Callings 
Aeronautical Engineers 
Agricultural Engineers 
Avionics Engineers 
Biochemical Engineers 
Bio Materials Engineers 
Biomedical Engineers 
Building Services Engineers 
Civil & Construction Engineers 
Chemical Engineers 
Clinical Engineers 
Clinical Biomechanical Engineers 
Coastal and Ocean Engineers 
Combustion Engineers  
Computer Systems Engineers 
Consulting Engineers 
Database Engineers 
Design Engineers 
Electrical Engineers 
Electromechanical Engineers 
Electronic Engineers 
Communications Engineers 
Fabrication Engineers 
Environmental Engineers 
Genetic Engineers 
Geological Engineers 
Geotechnical Engineers 
Heating, Hot Water Engineers 
Hydraulic Engineers 
Implant Technology Engineers 
Industrial Engineers 
Information Systems Engineers 
Installation Engineers 
Maintenance Engineers 
Materials Engineers 
Mechanical Engineers 
Mechatronic Engineers 
Metallurgical Engineers 
Mining Engineers  
Molecular Engineers 
Naval Architecture Engineers 
Oil/Gas Engineers 
Petrochemical Engineers 
Pharmaceutical Production Engineers 
Plastics Engineers 
Process Engineers 
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Rehabilitation Engineers 
Resource Engineers 
Robotic Software Engineers 
Rigging Engineers 
Risk Engineers 
Software Engineers 
Sound Engineers 
Space Engineers 
Structural Engineers 
Thermodynamic Engineers 
Ventilation Engineers 

1.5 DEFINITIONS 
1.5.1 Association shall mean the Association of Professional Engineers Australia, (Western Australian Branch), 

Organisation of Employees. 
1.5.2 Commission shall mean The Western Australian Industrial Relations Commission. 
1.5.3 Professional Engineers: 

1.5.3.1 'Professional Engineering Duties' shall mean engineering duties carried out by a person in any 
particular employment the adequate discharge of any portion of which duties requires qualification of 
the employee as (or at least equal to those of) a graduate member of the Institution of Engineers, 
Australia. 

1.5.3.2 'Professional Engineer' shall mean an adult person qualified to carry out professional engineering 
duties as defined above.  The term "Professional Engineer" shall embrace and include "Qualified 
Engineer" and "Experienced Engineer" as hereinafter defined. 

1.5.3.3 'Qualified Engineer' shall mean a Professional Engineer other than an "Experienced Engineer" as 
hereinafter defined; that is, it shall mean a person who is, or is qualified to become, a graduate 
member of the Institution of Engineers, Australia. 

1.5.3.4 'Experienced Engineer' shall mean a Professional Engineer with the undermentioned qualifications 
in any particular employment the adequate discharge of any portion of the duties of which 
employment requires qualification of the employee as (or at least equal to those of) a Member of the 
Institution of Engineers, Australia. 
The aforesaid qualification is as follows: 
(a) that they are a Chartered Member of the said Institution; or 
(b) that the person, having graduated in a four year or a five year course at a university 

recognised by the said Institution, has had four years' experience on professional 
engineering duties since becoming a Qualified Engineer; or 

(c) that the person, not having so graduated, has had five years of such experience. 
1.5.3.5 'Graduate Engineer' shall mean a "Qualified Engineer" who is the holder of a university degree 

(four or five year course) recognised by the Institution of Engineers, Australia or is the holder of a 
degree, diploma or other testamur which:  
(a) has been issued by a technical university, an institute of technology, a European technical 

high school (Technische Hochschule) or polytechnic or other similar educational 
establishment; and  

(b) is recognised by the Institution as attaining a standard similar to a university degree; and 
(c) completed the following:  

(i) a course of not less than four years' duration for a full-time course after a standard 
of secondary education not less than the standard of examination for matriculation 
to an Australian University; or  

(ii) a part-time course of sufficient duration to attain a similar standard as a four years' 
full-time course, after a similar standard of secondary education. 

15. NAMED PARTIES TO THE AWARD 
15.1 The parties to this Award are: 

(a) the Association of Professional Engineers Australia (Western Australian Branch) Organisation of 
Employees; and 

(b)  the respondent employers listed in Clause 16. 
16. RESPONDENTS 

Aeronautical Engineering Industry 
Aeronautical Engineers Australia, Building  
1C, Eagle Drive,  
Jandakot Airport,  
JANDAKOT, WA, 6164 
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Aeronautical Engineering Industry—continued 
Aeroplane Company Pty Ltd  
2 Baron Way,  
JANDAKOT, WA, 6164 
Vipac,  
Unit 5, 324 Great Eastern Highway,  
ASCOT, WA, 6104 
Bio Engineering Industry 
Diagnostic Instruments Pty Ltd,  
Suite 26, 1st Floor,  
443 Albany Highway,  
VICTORIA PARK, WA, 6100 
Genesis Biomedical Pty Ltd,  
Level 2, 464 Hay Street,  
SUBIACO, WA, 6008 
Civil and Construction Engineering Industry 
Advanteering Civil Engineers,  
10 Southport Street,  
LEEDERVILLE, WA, 6007 
Barclay Mowlem Construction Ltd,  
73 Dowd Street,  
WELSHPOOL, WA, 6106 
Decmil Australia,  
Suite 1, 23 Richardson Street,  
SOUTH PERTH, WA, 6151 
Esselmont Geo A & Son,  
57 McCoy Street,  
MYAREE, WA, 6154 
Chemical Engineering Industry 
Chemical & Process Engineering Services,  
202 Barrington Street,  
SPEARWOOD, WA, 6163 
Haldor Topsoe,  
61 Johanson Promenade,  
MURDOCH, WA, 6150 
Combustion/Heating, Hot Water/Ventilating Engineers 
Gasco (Aust) Pty Ltd,  
8 Rogerson Road,  
MT PLEASANT, WA, 6153 
Thermal Systems Pty Ltd,  
Unit 1, 44 Vinnicombe Drive,  
CANNING VALE, WA, 6155 
Communications Engineering Industry 
Memo Communications,  
45 King Edward Road,  
OSBORNE PARK, WA, 6017 
Miri Engineering,  
519 Walter Road,  
MORLEY, WA, 6062 
Electrical Engineering Industry 
BOWest Pty Ltd,  
PO Box 330,  
QUINNS ROCKS, WA, 6030 
Southern Cross Electrical Engineering Pty Ltd, 
41 Macedonia Street,  
NAVAL BASE, WA, 6165 
Electronic Engineering Industry 
BSC Electronics Pty Ltd,  
13 Wilock Street,  
ADROSS, WA, 6153 
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Electronic Engineering Industry—continued 
P I Engineering,  
82 Explorer Drive,  
THORNLIE, WA, 6108 
Engineering Consultancy Industry 
Fluor Australia Pty Ltd,  
600 Murray Street,  
WEST PERTH, WA, 6005 
Lycopodium Pty Ltd,  
201 Great Eastern Highway,  
BELMONT, WA, 6104 
Engineering Design Industry 
Abalink Turnkey Design Engineers,  
210 Star Street,  
CARLISLE, WA, 6101 
By Design Group,  
Unit 7, 108 Welshpool Road,  
WELSHPOOL, WA, 6106 
Environmental Engineering Industry 
Metago Environmental Engineers (Aust) Pty Ltd,  
15 Bowman Street,  
SOUTH PERTH, WA, 6151 
URS,  
Level 3, 20 Terrace Road, 
EAST PERTH, WA, 6004 
Fabrication Engineering Industry 
Moody Fabrications,  
10 Coolibah Way,  
BIBRA LAKE, WA, 6163 
Thistle Fabrication Pty Ltd,  
8 Thorpe Way,  
KWINANA BEACH, WA, 6167 
Geotechnical Engineering Industry 
BFP Consultants Pty Ltd,  
Level 2, Eastpoint Plaza, 233 Adelaide Terrace,  
PERTH, WA, 6000 
Coffey Geosciences Pty Ltd,  
33 Walters Drive,  
HERDSMAN, WA, 6017 
Hydraulic Engineers 
Contatore Engineering,  
97 Radium Street,  
WELSHPOOL, WA, 6106 
Karratha Fluid Power,  
PO Box 362,  
KARRATHA, WA, 6714 
Rextron,  
39 Resource Way,  
MALAGA, WA, 6090 
Marine Engineering Industry 
Maritime Engineering Services Pty Ltd,  
26 Rous Head Road,  
NORTH FREMANTLE WA 6159 
Tenix Defence Pty Ltd,  
42 Quill Way,  
HENDERSON, WA, 6166  
MiningIndustry 
Argyle Diamond Mines Pty Ltd,  
PO Box 508,  
KUNUNURRA, WA, 6743 
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MiningIndustry—continued 
Iluka Resources,  
Level 23, 140 St Georges Terrace,  
PERTH, WA, 6000 
Kalgoorlie Consolidated Mines,  
PMB 27,  
KALGOORLIE, WA, 6430 
Portman Iron Ore Limited, 
PMB 8,  
SOUTHERN CROSS, WA, 6426 
Minara Resources Limited,  
PO Box Z5523,  
PERTH, WA, 6000 
Tiwest Joint Venture,  
Mason Road,  
KWINANA, WA, 6966 
Mining Engineering Services Industry 
BEC Engineering Pty Ltd,  
Suite 1, 87 Canning Hwy,  
VICTORIA PARK, WA, 6100 
Golder Associates Pty Ltd,  
182 Lord Street,  
PERTH, WA, 6000 
Mining People International,  
PO Box 1181,  
WEST PERTH, WA, 6005 
Transfield Services Pty Ltd,  
PO Box 1428,  
BIBRA LAKE, WA, 6965 
Oil/Gas Industry 
Atwood Oceanics Australia Pty Ltd,  
35 Peel Road,  
O’CONNOR, WA, 6163  
Halliburton KBR Pty Ltd,  
47 Burswood Road,  
VICTORIA PARK, WA, 6100 
Worley Pty Ltd,  
Level 16, QV1 Building, 250 St Georges Terrace,  
PERTH, WA, 6000 
Pharmaceutical Production Engineering Industry 
Novartis Pharmaceuticals Australia Pty Ltd,  
105 Sheffield Way,  
WELSHPOOL, WA, 6106 
Pfizer Pharmaceuticals Australia,  
168 Abernathy Road,  
BELMONT, WA, 6104 
Process Engineering Industry 
Altrum Pty Ltd,  
71 Rampart Way, WA,  
WILLETTON, WA, 6155 
Helix Technologies,  
PO Box 610,  
MORLEY, WA, 6943 
Robotic Engineering Industry 
Austin Engineering Ltd,  
129 Edward Street,  
PERTH, WA, 6000 
Construct Engineering,  
31 Cutler Road,  
JANDAKOT, WA, 6163 
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Robotic Engineering Industry—continued 
SoftRock Solutions Pty Ltd,  
PO Box 1151,  
FREMANTLE, WA, 6959 
Safety Systems and Controls Engineering Industry 
Electrosolve Pty Ltd,  
5 Brodie Hall Drive,  
BENTLEY, WA, 6102 
Kirtway Pty Ltd,  
85 Ellenbrook Drive,  
THE VINES, WA, 6069 
Software Engineering Industry 
Keylogic Software,  
12 Tributary Place,  
BUNBURY, WA, 6230 
MSC Software Australia,  
267 St Georges Terrace,  
PERTH, WA, 6000 
Sound Engineering Industry 
Audio Telex Communications Pty Ltd,  
299 Fitzgerald Street,  
WEST PERTH WA6005 
Sound Engineering,  
1 Thurso Road,  
MYAREE, WA, 6154 
Structural Engineering Industry 
Burdett and Associates,  
Unit 3, 7 Jewell Parade,  
NORTH FREMANTLE, WA, 6159 
Maitland Consulting Structural Engineers,  
Suite 5, 531 Hay Street,  
SUBIACO, WA, 6008” 

2 The application was served on the Australian Mines and Metals Association (Inc), the Chamber of Commerce and Industry of 
Western Australia (Inc), the Minister for Consumer and Employment Protection and the Trades and Labour Council of 
Western Australia.  The application was served on approximately 290 businesses.  When the application was filed in the 
Commission the area and scope clause proposed by the Union defined the scope of the proposed Award by the classifications 
of employees employed by employers who were wholly or mainly engaged in any of the areas of employment specified in the 
schedule of Respondents. 

3 Conferences in respect of this matter were held under s 32 of the Industrial Relations Act 1979 (“the Act”) on 9 July 2004 and 
31 August 2004.  As a result of discussions between the parties the Union sought to amend proposed clause 1.3 Area and 
Scope of the Award, so as to define the scope of the Award by reference to employees employed in the classifications defined 
in proposed clause 1.5 definitions and employed in industries listed in proposed clause 1.1.3.As a result of the proposed 
amendments the Applicant sought to shorten the list of Respondents to a list of employers who are representative of each of 
the industries referred to in proposed clause 1.3.3.  The proposed amended clauses 1.3 and 1.5 were then advertised in the 
Western Australian Industrial Gazette (2004) 84 WAIG 3093.  Pursuant to s 29A(1b) and (2) of the Act, amended clauses 1.3 
and 1.5, were also published in the required manner by publishing the clauses on the internet site maintained by the 
Commission. 

4 At the hearing, the agents acting for the employer parties (who filed warrants to appear and be heard in this matter) informed 
the Commission that except in relation to the issues in dispute set out in these reasons for decision under the heading, 
Arbitrated Issues that their clients consent to the making of the proposed Award in the terms sought by the Union. 

5 During proceedings it was agreed by the parties that Keylogic Software, Coffey Geosciences Pty Ltd and Golder Associates 
should be deleted from the list of respondents in clause 16. 

The Union’s Submissions and Evidence 
6 The Union seeks the making of the proposed Award to put into place a minimum safety net for employees who are engaged as 

professional engineers in Western Australia.  The terms of the proposed Award seeks to cover areas of employment which are 
currently award free.  The terms have been negotiated between the parties by having regard to Federal Award provisions that 
apply to professional engineers. 

7 The Union says that the engineering callings set out in proposed clause 1.3 are standard definitions which are reflected in 
awards made under the Workplace Relations Act 1996 (“the WR Act”).  The Union says that the salaries in the proposed 
Award which have been agreed to by the parties reflect the pay rates which have been struck by appropriate relativities agreed 
to and arbitrated over time by the Australian Industrial Relations Commission.  Mr P Moss, on behalf of the Union, outlined 
the history of striking appropriate relativities for professional engineers.  He says that negotiations with employers in the 
Federal arena commenced after the August 1989 National Wage Case by the Union’s Federal body which was then known as 
the Association and Professional Engineers Scientists of Australia (“APESA”).  At that time an agreement was reached that the 
relativity for a four year graduate professional engineer should be 130% of the base metal tradesman C 10 (Metal Trades 
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Industry Award).  That relativity was incorporated into the Federal Metal Industry (Professional Engineers) Award 1971 and 
was later reflected in the Federal Professional Engineers General Industry Award 1982 (“the 1982 Award”).  When the 1982 
Award was varied in 1992, employers objected to the maintenance of that relativity.  The issue was arbitrated on 20 March 
1992 by Commissioner Harrison in print K 1997 who determined that the relativities should be maintained.  The decision of 
Commissioner Harrison was upheld on appeal by the Full Bench of the Australian Industrial Relations Commission on 26 July 
1995, in print M 3882.  The name of the 1982 Award was varied on 30 June 1998 by Commissioner Hingley to the Technical 
Services Professional Engineers General Industries Award 1998 (“the 1998 Award”).  

8 The Union points out that the terms of the proposed Award have been the subject of extensive negotiations between the Union 
and employers represented by the Chamber of Commerce and Industry and the Australian Mines and Metals Association.  The 
Union also says that the terms of the proposed Award reflect the requirements of the WR Act which apply to State awards and 
the Minimum Conditions of Employment Act 1993 (“MCE Act”). 

9 The Union points out that the professional engineers are always engaged as salaried employees employed to do a job and they 
invariably work flexibly.  The Union says that the professional engineers do not usually regard themselves as being employed 
from 9:00 am to 5:00 pm Monday to Friday or to be entitled to receive penalties for working additional hours beyond normal 
working hours.  The nature of the proposed remuneration structure takes those factors into account.  The Union also points out 
that the terms of the proposed Award like the 1998 Award are not prescriptive or restrictive as to the mode of work.  In 
particular, proposed clause 3.1.1 provides that the normal hours of duty of a professional engineer should not exceed the 
normal hours of duty in that particular industry or sector of industries in which professional engineers are employed.  Proposed 
clause 3.1.1 also provides that employers will compensate employees for time worked regularly in excess of normal hours and 
sets out a formula for compensation.  Further, clause 5.3.1 proposes that allowances relating to site conditions, climatic 
conditions, location, camping and incidental factors are to be negotiated between the employer and the employee. 

10  Mr D Moss on behalf of the Union submitted the terms of the proposed Award comply with Principle 11 of the Statement of 
Principles (2004) 84 WAIG 1521 - June 2004.  Principle 11 provides that in the making of a new Award, “the main 
consideration shall be that the Award meets the needs of the particular industry or enterprise whilst ensuring that employees’ 
interests are also properly taken into account.  Structural efficiency considerations shall apply in making of such an award.” 

11 The Structural Efficiency Principle was last set out in full by the Commission in Court Session in its State Wage Case decision 
given on 24 December 1993 (1993) 74 WAIG 198 at 200.  The Structural Efficiency Principle provides a framework through 
which it is intended that parties to an award co-operate positively in a fundamental review of that award with a view to 
implementing measures to improve the efficiency of industry and provide employees with access to more varied, fulfilling and 
better paid jobs.  The measures should include but not be limited to: 

• establishing skill-related career paths which provide an incentive for employees to continue to participate in skill 
formation; 

• eliminating impediments to multi-skilling and broadening the range of tasks which an employee may be required to 
perform; 

• creating appropriate relativities between different categories of employees within the award and at enterprise level; 
• ensuring that working patterns and arrangements enhance flexibility and the efficiency of the industry; 
• including properly fixed minimum rates for classifications in awards relate appropriately to one another, with any 

amounts in excess of these properly fixed minimum rates being expressed as supplementary payments; 
• updating and/or rationalising the list of respondents to awards; and 
• addressing any cases where award provisions discriminate against sections of the workforce. 
• examining both award and non-award matters to test whether work classifications and basic work patterns and 

arrangements are appropriate - the examination to include specific consideration of - 
(i) the contract of employment including the employment of casual, part-time, temporary, fixed term and 

seasonal employees, 
(ii) the arrangement of working hours, 
(iii) the scope and incidence of the award; 

• inserting facilitative provisions in relevant clauses of the award; 
• establishing a consultative mechanism and procedures appropriate to their size, structure and needs for consultation 

and negotiation on matters affecting their efficiency and productivity; 
• providing in awards, in order ensure increased efficiency and productivity at the enterprise level, while not limiting 

the rights of either an employer or union to arbitration, a process whereby consideration can be given to changes in 
award provisions; any agreement reached under this process would have to be formally ratified by the Commission 
and any disputed areas should be subject to conciliation and/or arbitration; and 

• providing in an award a provision to the effect that an employer may direct an employee to carry out such duties as 
are within the limits of the employee's skill, competence and training. 

12 The Union points out that the Structural Efficiency Principle was formulated by the Australian Industrial Relations 
Commission and adopted by State Industrial Commission tribunals including the Western Australian Industrial Relations 
Commission in the mid 1980s to bring up-to-date highly prescriptive, restrictive and inefficient industry awards.  Against this 
background the Union contends that the Structural Efficiency Principle has been addressed by the proposed Award provisions 
in the following manner: 
(a) The definitions contained in proposed clause 1.5 which set out the classifications of professional engineers in clause 1.5.3 

and clause 6.8 – Continuing Professional Development Leave – provide for skill related career paths and an incentive for 
employees to continue to participate in skill formation. 

(b) There is nothing in the terms of the proposed Award which creates impediments to multi-skilling or narrows the range of 
tasks an employee may be required to perform. 

(c) Appropriate relativities between different categories of employees within the terms of the proposed Award and at the 
enterprise level have been reflected by the adoption of tried and tested Federal award provisions. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 841 
 

(d) Working patterns and arrangements are not prescribed in the terms of the proposed Award, thus enhancing flexibility and 
efficiency of the industry. 

(e) The list of Respondents has been rationalised.  The parties have agreed to a reduced list of Respondents.  Although the 
Union initially served over 290 businesses, following negotiations between the parties, the proposed scope clause was 
redrafted and the list of Respondents in proposed clause 16 now provides for a representative list of businesses in the 
industry.  The exception is labour hire employers who employ professional engineers.  This issue is dealt with in 
paragraphs [30] to [45]of these reasons for decision. 

(f) The Union says there are no provisions in the proposed Award which discriminate against sections of the workforce.  A 
debate was initiated by the Commission as to whether the restriction in clause 6.3.2 on the maximum amount of paid sick 
leave that may be used in any year of service shall be 10 weeks, could indirectly discriminate against an employee on the 
grounds of impairment.  This issue is dealt with in paragraphs [23] to [29] of these reasons for decision. 

(g) The terms of the proposed Award provide for work classifications, work patterns and arrangements which are appropriate, 
including provision for casual, part-time, temporary and fixed term employees.  Further, the arrangements of working 
hours and scope and incidence of the proposed Award have been properly dealt with. 

(g) As to facilitative provisions, the Union says that facilitative clauses of the nature required by industry today are different 
to that required 20 years ago when the Structural Efficiency Principle was first introduced.  The Union says there a 
number of clauses in the proposed Award, such as hours, remuneration, the taking of public holidays, salary packaging 
and alternative arrangements for payment of annual leave loading, which are examples of modern facilitative provisions. 

(h) The Union says that because of the nature of the professional engineers industry, it is not necessary for the proposed 
Award to provide for consultative mechanisms in relation to matters effecting efficiency and productivity. 

(j) The Union says that the nature of the industry does not require that agreements be reached to be ratified by the 
Commission to make changes to award provisions.  The Award, however, does contain a dispute resolution clause, which 
enables the Commission to conciliate and arbitrate in the event that negotiations between the parties at the workplace fail. 

(k) As to the statement in the Structural Efficiency Principle that an award should provide a provision to the effect that an 
employer may direct an employee to carry out such duties as are within the limits of the employees’ skill, competence and 
training the Union says that whilst it does not object to the insertion of such a provision, the nature of the profession is 
such that, an express statement of this obligation is unnecessary. 

13 Further, the Union submits that whilst s 40B of the Act does not apply there are no obsolete or out of date provisions in the 
proposed Award and the Award does not contain wages less than the adult minimum wage made under the MCE Act. 

Submissions made on behalf of Employers Represented by AMMA and CCI 
14 With the exception of Atwood Oceanics Australia Pty Ltd, Mr Gifford on behalf of the employers he represents, informed the 

Commission that the employers consent to the making of the Award in the form proposed by the Union and that they concur 
with the submissions made on behalf of the Union which are set out above. 

15 Mr P Moss informed the Commission that the employers that he represents do not object to the making of the proposed Award.  
Mr P Moss also made a submission that they concur with the submission made on behalf of the Union. 

16 Having heard the parties, I reached the conclusion, with the exception of the issues that are dealt with below which I will deal 
with separately, the Award should be made in the terms proposed by the Union as I am satisfied that the terms of the proposed 
Award satisfy the requirements of Principle 11 of the 2004 Statement of Principles. 

Arbitrated Issues 
17 Through conciliation a number of proposed clauses were amended and some of those amendments are referred to in the 

transcript of the proceedings on 8 November 2004 and 10 December 2004.  At the conclusions of proceedings the Commission 
was called upon to determine three issues.  These issues are as follows: 
(a) Whether Atwood Oceanics Australia Pty Ltd should be named as a Respondent to the Award; 
(b) Whether clause 6.3.2 should contain an additional sentence to state, “However, the restriction on taking accumulative 

leave shall not be applied so as to discriminate against an employee on any ground on which discrimination in work is 
unlawful under the Equal Opportunity Act 1994 (“the EO Act”)”; and 

(c) Whether the terms of the proposed Award should extend to professional engineers who are employed by labour hire 
employers. 

18  In relation to the first issue, Mr Gifford on behalf of Atwood Oceanics Australia Pty Ltd informed the Commission that whilst 
the company operates in the oil drilling industry, which is an industry listed in proposed clause 1.3.3, it does not employ 
professional engineers and it does not intend to employ professional engineers in the future.  Accordingly, it is argued that the 
Union is unable to show that an “industrial matter” is raised in respect of Atwood Oceanics Australia Pty Ltd within the 
meaning of s 7 of the Act.  It is conceded however, by Atwood Oceanics Australia Pty Ltd that if in the future professional 
engineers are employed by the company, they would be bound by common rule to comply with the provisions of the Award.  
Mr Gifford said this was because it is clear that, “Clause 1.3.2 is an area and scope clause of the kind considered in R J 
Donovan & Associates Pty Ltd v Federated Clerks’ Union of Australia, Industrial Union of Workers WA Branch 57 WAIG 
1317 (Donovan’s case). 

19 The scope clause considered in Donovan’s case provided: “this award shall apply to all workers employed in the clerical 
callings mentioned here in … by those employers named and engaged in the industry set out in schedule A hereto.”  Such a 
clause is known as a “Donovan clause”.  Whether an employer is bound by an award which defines its scope by a Donovan 
clause requires an examination of whether the employer in question is engaged in one of the industries described in the award 
and does not require a determination whether the employer is engaged in one of the industries carried on by the respondents to 
the award.  (See the discussion in Shenton Enterprises Pty Ltd v Communications, Electrical, Electronic, Energy, Information, 
Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division, WA Branch (2000) 80 WAIG 
2842.) 

20 The Union says that pursuant to s 36A of the Act, the onus is on Atwood Oceanics Australia Pty Ltd to demonstrate that is 
should not be listed as a respondent in clause 16.  The Union opposes the deletion of Atwood Oceanics Australia Pty Ltd from 
proposed clause 16 – Respondents - and says that it may be the case that some of the contractors who work as independent 
consultants for Atwood Oceanics Australia Pty Ltd who are professional engineers could at law be regarded as employed 
pursuant to a contract for service. 
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21 Section 36A of the Act, provides: 
“(1) In any proceedings in which the Commission is considering the making of an award (“the new award”) that extends to 

employees to whom no award currently extends (“the employees”), the onus is on any party opposing the making of 
the new award to show that it would not be in the public interest. 

(2) The Commission may make an interim award that extends to the employees pending the making of the new award. 
(3) An interim award may be made if the Commission considers —  

(a) that it would provide a fair basis for the application of the no-disadvantage test provided for by Part VID 
Division 6 Subdivision 1; 

(b) that it would protect the existing wages and conditions of employment of the employees until the new award is 
made; or 

(c) that it would be appropriate for any other reason.” 
22 In my opinion, s 36A(1) of the Act simply places the onus on any party opposing the making of any award to show that it 

would not be in the public interest.  Section 36A(1) does not deal with the issue of whether an “industrial matter” is raised in 
respect of Atwood Oceanics Australia Pty Ltd.  This is an issue going to jurisdiction.  It is clear that a proper concession has 
been made on behalf of Atwood Oceanics Australia Pty Ltd that if in the event that they do employ professional engineers they 
would be bound to comply with the provisions of the Award.  Accordingly, I will delete Atwood Oceanics Australia Pty Ltd 
from clause 16 of the proposed Award as it is clear that proposed clause 1.3 – Area and Scope – is a clause of a kind which can 
be properly described as a Donovan clause. 

23 In relation to the second issue, proposed clause 6.3.2. provides: 
“The unused portions of the entitlement to paid sick leave in any one year of service shall accumulate from year to year, 
but the maximum paid sick leave which may be used in any year of service shall be 10 weeks.” 

24 The Commission canvassed with the parties whether the restriction on taking accumulated leave could discriminate against an 
employer on any ground which discrimination in work is unlawful under the EO Act and whether the following sentence 
should be added to proposed clause 6.3.2. 

“However, the restriction on taking accumulative leave shall not be applied so as to discriminate against an employee on 
any ground on which discrimination in work is unlawful under the Equal Opportunity Act 1994.” 

25 Mr D Moss on behalf of the Union, informed the Commission that the Union and parties agreed to restrict the taking of 10 
weeks accumulated sick leave in any one year and the Union was ambivalent as to whether the additional sentence should be 
added to the clause. 

26 Mr P Moss informed the Commission that the employers he represents oppose the inclusion of the additional sentence on the 
basis that there is no submission or evidence before the Commission that that the 10 week restriction may operate to 
discriminate in work.  He informed the Commission when he researched this issue he was unable to find any decisions made 
by a body considering the provisions of the EO Act or the Federal Human Rights and Equal Opportunity Commission Act 
1986, which considered whether or not a yearly cap on the taking of sick leave could be considered discriminatory.  He 
submitted that the fact most State awards provide for a yearly 10 week cap on the taking of sick leave would indicate that the 
cap does not operate in a manner that is discriminatory or the likelihood of the cap being applied in a discriminatory manner is 
minimal.  Mr PMoss informed the Commission that his research had revealed that the 10 week sick leave cap have been 
inserted into State awards as a result of a Commission in Court Session decision made in 1979 in the West Australian Shop 
Assistants Warehouse and Employees Industrial Union of Workers v Boans Ltd and others (1979) 59 WAIG 1377.  In that 
matter the Union sought to amend a number of awards to include standard provisions in respect of sick leave.  One of the 
issues considered by the Commission in Court Session was whether there should be unlimited accumulation of sick leave.  At 
page 1379, of their reasons for decision the Commission in Court Session concluded: 

“Awards of this commission generally permit the accumulation of sick leave for periods up to five years, and again there 
is no uniform approach to this factor in the other States, although full accumulation is frequently found in the provision in 
other States.  Generally, we believe there should be unlimited accumulation to provide for the worker who may suffer 
more serious ailments in later life and who has been able to build up a credit of sick leave by resisting the temptation to 
fritter the entitlement on casual and petty absences. 
At this time we do not have information before us which would enable us to assess the effect of unlimited accumulation 
and caution dictates that the impact of such a provision should be constricted.  We believe that should de done by limiting 
the amount of paid sick leave taken in any one accruing period to ten weeks and the orders to issue will contain such 
provision.” 

27 Mr P Moss says that any changes made to sick leave standards should not be lightly addressed by the Commission and that an 
appropriate forum for exploring and debating any changes to those standards should be addressed by a Commission in Court 
Session. 

28 Mr Gifford, on behalf of the employers he represented, made the same submission as Mr P Moss in relation to this issue. 
29 Having heard the submissions made by the parties and having considered the 1979 Commission in Court Session decision, I 

am of the view there is merit in the submission that this issue should not be addressed further until a Commission in Court 
Session has considered whether the 10 week cap should be removed, as they are the appropriate forum for exploring and 
debating any changes to leave standards.  For these reasons the clause proposed by the Union will stand without any reference 
to the EO Act. 

30 In relation to the labour hire issue, Mr P Moss pointed out that the consequence of the reasoning in a recent decision of the 
Commission in the Australian Workers’ Union, Western Australian Branch, Industrial Union of Workers v Adecco and Others 
[2004] WAIRC 13533 at [103-106] (“the labour hire case”) is that employees of a labour hire firm and their employers could 
be bound by the provisions of the proposed Award.  In particular, it is contended that if the reasoning set out in the labour hire 
case is applied to this matter, clause 1.3.2 of the proposed Award would have the effect of binding labour hire employers who 
place professional engineers with clients who work in the industries in proposed clause 1.3.4. 

31 When this issue was first raised on 10 December 2004, Mr P Moss contended that no labour hire employers had been served 
with the application to make the Award or included in clause 16 – Respondents.  Consequently, it was argued that to make the 
Award without excluding the labour hire industry would be inconsistent with reg 10(1) of the Industrial Relations Commission 
Regulations 1985.  Regulation 10(1) provides: 
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“An application for an award shall, in addition to any other requirement imposed by the Act with these Regulations, 
clearly and concisely state: 
(a) The area of operations, scope of the proposed award; 
(b) Where relevant the names of such number of employers as is reasonably representative of those who would by 

common rule be bound by the proposed award.” 
32 Mr P Moss submitted that if the Award is to extend to labour hire employers, the proposed respondents to the Award cannot be 

said to be a representative group of employers that would be bound by the proposed Award. 
33 Mr D Moss informed the Commission that it was his view that one of the Respondents’ named in clause 16 – Mining People 

International is a labour hire firm.  He later confirmed his instructions in an email to the Commission on 13 December 2004.  
Mr P Moss submitted that even if Mining People International is a labour hire firm they are the only labour hire firm that is 
named in proposed clause 16 – Respondents.  Consequently, he argued that it is not sufficient to serve the application for the 
Award on only one labour hire employer as to do so does not represent a sufficient sample of the labour hire industry sector 
who employ professional engineers.  Mr P Moss contended that the serving of labour hire employees should be made prior to 
the Award being made in the form sought by the Union or alternatively, the Award could be made in the form if proposed 
clause 1.3.2 is amended to exclude coverage of the labour hire industry.  Mr P Moss says that the Union could then make a 
subsequent application to amend the area and scope of the Award after a representative number of employers in the labour hire 
industry had been served with the application to vary. 

34 Mr Gifford adopted the submissions made by Mr P Moss. 
35 Mr D Moss informed the Commission that the Union is of the view that the Award should be made in the terms proposed by 

the Union.  Alternatively, an interim award pursuant to s 36A(3) of the Act could be made and if an interim award is issued, 
the Union would undertake to make enquiries of the labour hire industry and ascertain whether a representative sample of 
labour hire firms should be served with a copy of an application for a final award. 

36 Following the hearing on 10 December 2004, the Commission received a letter dated 14 December 2004 from the General 
Manager of ETM Placements in which they advised the Commission they consent to becoming a Respondent to the Award and 
they are prepared to waive the 21-day period given to Respondents to file a Notice of Answer and Counter Proposal.  On 
16 December 2004, a Declaration of Service, stating that Application A3 of 2004, together with a copy of the proposed Award 
had been served on ETM Placements. 

37 On 21 December 2004, the Commission received a letter from Mr P Moss informing the Commission that ETM Placements 
was originally established by the Association of Professional Engineers, Scientists and Managers Australia (“APEMA”), 
which is the Union’s federally registered body.  In the letter Mr P Moss made the submission that a business which for all 
intents and purposes appears to be operated by or have significant connection with the Union (albeit in its national disguise) 
will raise concerns regarding the establishment of an award to cover the labour hire industry.  Further the service of ETM 
Placements could not be said to provide either an objective or representative view of the needs of the industry as a whole.  
Mr P Moss argues that ETM Placements should not be included as a named Respondent to the award as there is a conflict of 
interest.  Alternatively, it is argued that the inclusion of ETM Placements should not be viewed (in conjunction with Mining 
People International) as a sufficient number of employers who are representative of the labour hire industry who employ 
professional engineers. 

38 Mr P Moss said in his letter that he has conducted a search of ETM Placements’ website and a search of Mining International’s 
website.  In the website http://www.miningpeople.com.au/ Mining People International describes itself as: 

“We are a Focussed Group … 
We assist with permanent and contract recruitment, exclusively for the resource industry.  We operate in the one industry 
sector. 
This is different from having individuals within our company dedicated to this sector.  Only resource industry people 
(clients and candidates) come to us.  Our computer network operates with precision because our databases, search 
mechanisms and process of receipt and review are categorised exactly, to specify mining industry classifications.  The 
result is we keep track of and accurately pinpoint the right people quickly.” 

39  It is argued by Mr P Moss that this information indicates, that Mining People International are only involved in a very specific 
and limited sector of the labour hire industry involving professional engineers.  Consequently, it is argued that the issuing of a 
first award or an interim award on the basis that the Award will extend to cover employers in the labour hire industry (who 
place professional engineers with host employers who fall within the industries contained in clause 1.3.1) would be contrary to 
s 29A(2) of the Industrial Relations Act.  Section 29A(2) provides: 

“(2) Subject to any direction given under subsection (2a), if the reference of an industrial matter to the Commission 
seeks the issuance of an award or the registration of an industrial agreement, or the variation of the area and 
scope provisions of an existing award or agreement, the Commission shall not hear the claim or application 
until the area and scope provisions of the proposed award or industrial agreement have, or the proposed 
variation has, been published in the required manner and a copy of the claim or application has been served —  
(a) in the case of a proposed award or variation of an award, on —  

(i) the Council, the Chamber, the Mines and Metals Association and the Minister; and 
(ii) such organisations, associations and employers as the Commission may direct being, in the case 

of employers, such employers as constitute, in the opinion of the Commission, a sufficient 
number of employers who are reasonably representative of the employers who would be bound 
by the proposed award or the award as proposed to be varied, as the case may be; 

(b) in the case of the proposed registration or variation of an industrial agreement, on the Council, the 
Chamber, the Mines and Metals Association and the Minister.” 

40 Finally it is argued that to the extent that the proposed Award will apply to the labour hire industry the Commission should 
refrain from further dealing with the application until such time as a representative group of employers have been served. 

41 Mr D Moss, on behalf of the Union, in an email on 13 December 2004, made a submission that ETM Placements and Mining 
People International are a representative number of employers in the industry and that a new industry should be inserted into 
clause 1.3.4 (namely “Engineering Labour Hire Industry) and in the Respondent’s list in clause 16 both Mining People 
International and ETM Placements should be listed under the heading “Engineering Labour Hire Industry”.  In response 
Mr P Moss submitted in his letter dated 21 December 2004 that the variation of clause 1.3.3 to establish a new industry 
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heading of Engineering Labour Hire Industry would vary the area of scope in clause 1.3 in a manner that does not comply with 
s 29A(1)(a) of the Act, as such an amendment has not been published in the required manner. 

42 On 22 December 2004, the Commission received an email from Mr D Moss in which he informed the Commission that in 
relation to ETM Placements, the company does employ professional engineers in Western Australia, which it hires out to 
organisations requiring their expertise.  He also informed the Commission that ETM Placements is a separate legal entity to 
APESMA (although a subsidiary) and is operated as a profit and loss organisation, subject to the disciplines of the market 
place.  He correctly points out the connection between APESMA and ETM Placements is apparent from the letterhead of ETM 
Placements.  However, Mr D Moss informed the Commission in his email that the Union accepts the point made by 
Mr P Moss that ETM Placements are not representative of the labour hire industry and the Union does not take issue with the 
submission that labour hire employers should be given an opportunity to object to being bound by the terms of the proposed 
Award if they wish.  Consequently, the Union does not object to serving additional labour hire employers and to a relevant 
notice of an amended area and scope clause being published, in the required manner which would defer the issuing of a first 
award for a period of two to three months.  Mr D Moss, however, renewed the Union’s submission that in the interim the 
Commission should issue an interim award as there is at least one labour hire employer in named proposed clause 16 – 
Respondents. 

43 Mr Gifford sent the Commission an email on 22 December 2004, in which he informed the Commission that his clients 
supported the written submissions made by Mr P Moss in his letter to the Commission dated 21 December 2004. 

44 Having considered the submissions by the parties, I agree with the submission that to vary clause 1.3.3 to add the industry of 
“Engineering Labour Hire Industry” would be to vary the area and scope clause of the proposed Award.  In light of the fact 
that the proposed amendment has not been advertised in the manner required by s 29A(2) of the Act, I am of the view that I 
should not amend clause 1.3.3 to add the “Engineering Labour Hire Industry” at this point in time.  I am not satisfied that the 
Award should be made as an interim award because the terms of the proposed Award are clearly intended to operate as a first 
and final award for all of the industries specified in proposed clause 1.3.4 as it currently stands.  I am, however, of the view 
that the Union should have an opportunity to take steps to file an application to vary the terms of the Award to extend the area 
and scope to labour hire employers.  I am also satisfied that ETM Placements and Mining People International should be 
bound as Respondents to the Award and be named in clause 16, but that the effect of naming them in clause 16 should not 
extend the terms of the Award by common rule, to other engineering labour hire employers.  To make this clear I intend to add 
the following sentence to clause 1.3.2: 

“This award shall not apply to the engineering labour hire industry except employers who are engaged in the engineering 
labour hire industry who are named as Respondents in clause 16 – Respondents and their employees who are employed in 
the engineering callings, listed in 1.3.4.” 

45 It is proposed that the Award is to be made for a term of six months.  It is my view that the Union should be provided with an 
opportunity to make an application prior to the expiration of the term of the Award to vary proposed clause 1.3.2 and 1.3.3.  
Consequently, I will add an additional subclause to clause 12.1 – Liberty to apply, which will provide that liberty is reserved to 
the parties to apply to amend this Award “to vary clause 1.3 – Area and Scope – to extend the area and scope of this Award to 
labour hire employees who are employed in the labour hire industry, in the callings specified in 1.3.5 and to the employers 
who employ those employees.”  Clause 16 will be amended by placing a heading “Engineering Labour Hire Industry” and 
ETM Placements and Mining People International will be listed under that heading. 

46  In light of these reasons for decision Minutes of a Proposed Order will now issue. 
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That the Western Australian Professional Engineers (General Industries) Award 2004 be made in accordance with the 
following schedule and that such award shall have effect from the beginning of the first pay period commencing on or 
after 2 March 2005. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. AWARD STRUCTURE 

1.1 TITLE 
The Western Australian Professional Engineers (General Industries) Award 2004. 

1.2 ARRANGEMENT 
1. AWARD STRUCTURE 

1.1 TITLE 
1.2 ARRANGEMENT 
1.3 AREA AND SCOPE 
1.4 TERM 
1.5 DEFINITIONS 
1.6 EFFECT OF MINIMUM CONDITIONS OF EMPLOYMENT ACT ON THIS AWARD 

2. CONTRACT OF EMPLOYMENT 
2.1 CONTRACT OF SERVICE 
2.2 EXISTING CONTRACTS OF EMPLOYMENT 
2.3 CERTIFICATE OF SERVICE 
2.4 DISCLOSURE OF QUALIFICATIONS 
2.5 CASUAL EMPLOYEES 
2.6 PART-TIME EMPLOYEES 
2.7 EMPLOYEE TO BE INFORMED – SIGNIFICANT CHANGE 
2.8 REDUNDANCY 

3. HOURS OF DUTY 
3.1 HOURS OF DUTY 
3.2 REASONABLE TIME IN EXCESS OF ORDINARY HOURS 

4. RATES OF PAY 
4.1 SALARIES 
4.2 SALARY SACRIFICE / REMUNERATION PACKAGING 
4.3 CLASSIFICATIONS 
4.4 PAYMENT OF SALARIES 
4.5 MINIMUM ADULT AWARD WAGE 

5. ALLOWANCES AND FACILITIES 
5.1 VEHICLE ALLOWANCE 
5.2 FARES AND TRAVELLING TIME 
5.3 MISCELLANEOUS EMPLOYMENT CONDITIONS 

6. LEAVE 
6.1 PUBLIC HOLIDAYS 
6.2 ANNUAL LEAVE 
6.3 SICK LEAVE 
6.4 CARER’S LEAVE 
6.5 BEREAVEMENT LEAVE 
6.6 PARENTAL LEAVE 
6.7 LONG SERVICE LEAVE 
6.8 CONTINUING PROFESSIONAL DEVELOPMENT LEAVE 
6.9 JURY SERVICE LEAVE 

7. DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 

8. RIGHT OF ENTRY 
8.1 RIGHT OF ENTRY 
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9. SAFETY AND TRAINING 
9.1 SAFETY AND TRAINING 

10. KEEPING OF RECORDS 
10.1 TIME AND WAGES RECORD 

11. SUPERANNUATION 
11.1 SUPERANNUATION 

12. LIBERTY TO APPLY 
12.1 LIBERTY TO APPLY 

13. RELEVANT LAWS THAT MAY AFFECT EMPLOYMENT UNDER THIS AWARD 
14. WHERE TO GO FOR FURTHER INFORMATION 
15. NAMED PARTIES TO THE AWARD 
16. RESPONDENTS 

1.3 AREA AND SCOPE 
1.3.1 This Award shall operate throughout the State of Western Australia and shall include those areas which are described in 

Section 3 of the Industrial Relations Act 1979. 
1.3.2 This Award shall apply to all employees eligible to be members of the Association of Professional Engineers Australia, 

(Western Australian Branch), Organisation of Employees employed in the classifications defined in Clause 1.5 - 
Definitions 
(a) in the industries listed in 1.3.3; and 
(b) employed in the engineering callings listed in 1.3.4 
and to the employers who employ those employees.  This award shall not apply to the engineering labour hire industry 
except to employers who are engaged in the engineering labour hire industry who are named as Respondents in Clause 
16 – Respondents and their employees who are employed in the engineering callings listed in 1.3.4. 

1.3.3 Industries 
Aeronautical Engineering Industry 
Bio Engineering Industry 
Civil and Construction Industry 
Chemical Engineering Industry 
Combustion/Heating, Hot Water/Ventilating Engineering Industry 
Communications Engineering Industry 
Electrical Engineering Industry 
Electronic Engineering Industry 
Engineering Consultancy Industry 
Engineering Design Industry 
Environmental Engineering Industry 
Fabrication Engineering Industry 
Geotechnical Engineering Industry 
Hydraulic Engineering Industry 
Marine Engineering Industry 
Materials Engineering Industry 
Mining Industry 
Mining Engineering Services Industry 
Molecular Engineering Industry 
Oil/Gas Industry 
Pharmaceutical Production Engineering Industry 
Process Engineering Industry 
Robotic Engineering Industry 
Safety Systems and Controls Engineering Industry 
Software Engineering Industry 
Sound Engineering Industry 
Structural Engineering Industry 

1.3.4 Engineering Callings 
Aeronautical Engineers 
Agricultural Engineers 
Avionics Engineers 
Biochemical Engineers 
Bio Materials Engineers 
Biomedical Engineers 
Building Services Engineers 
Civil & Construction Engineers 
Chemical Engineers 
Clinical Engineers 
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Clinical Biomechanical Engineers 
Coastal and Ocean Engineers 
Combustion Engineers  
Computer Systems Engineers 
Consulting Engineers 
Database Engineers 
Design Engineers 
Electrical Engineers 
Electromechanical Engineers 
Electronic Engineers 
Communications Engineers 
Fabrication Engineers 
Environmental Engineers 
Genetic Engineers 
Geological Engineers 
Geotechnical Engineers 
Heating, Hot Water Engineers 
Hydraulic Engineers 
Implant Technology Engineers 
Industrial Engineers 
Information Systems Engineers 
Installation Engineers 
Maintenance Engineers 
Materials Engineers 
Mechanical Engineers 
Mechatronic Engineers 
Metallurgical Engineers 
Mining Engineers  
Molecular Engineers 
Naval Architecture Engineers 
Oil/Gas Engineers 
Petrochemical Engineers 
Pharmaceutical Production Engineers 
Plastics Engineers 
Process Engineers 
Rehabilitation Engineers 
Resource Engineers 
Robotic Software Engineers 
Rigging Engineers 
Risk Engineers 
Software Engineers 
Sound Engineers 
Space Engineers 
Structural Engineers 
Thermodynamic Engineers 
Ventilation Engineers 

1.4 TERM 
The term of this Award shall be for a period of two years from the beginning of the first pay period commencing on or after the 2 
March 2005 for a term of 6 months and shall remain in force thereafter until cancelled, suspended or replaced in accordance with 
the provisions of the Industrial Relations Act 1979. 

1.5 DEFINITIONS  
1.5.1 Association shall mean the Association of Professional Engineers Australia, (Western Australian Branch), Organisation 

of Employees. 
1.5.2 Commission shall mean the Western Australian Industrial Relations Commission. 
1.5.3 Professional Engineers: 

(a) 'Professional Engineering Duties' shall mean engineering duties carried out by a person in any particular 
employment the adequate discharge of any portion of which duties requires qualification of the employee as 
(or at least equal to those of) a graduate member of the Institution of Engineers, Australia. 

(b) 'Professional Engineer' shall mean an adult person qualified to carry out professional engineering duties as 
defined above.  The term "Professional Engineer" shall embrace and include "Qualified Engineer" and 
"Experienced Engineer" as hereinafter defined. 

(c) 'Qualified Engineer' shall mean a Professional Engineer other than an "Experienced Engineer" as 
hereinafter defined; that is, it shall mean a person who is, or is qualified to become, a graduate member of 
the Institution of Engineers, Australia. 
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(d) 'Experienced Engineer' shall mean a Professional Engineer with the undermentioned qualifications in any 
particular employment the adequate discharge of any portion of the duties of which employment requires 
qualification of the employee as (or at least equal to those of) a Member of the Institution of Engineers, 
Australia. 
The aforesaid qualification is as follows: 
(i) that they are a Chartered Member of the said Institution; or 
(ii) that the person, having graduated in a four year or a five year course at a university recognised by 

the said Institution, has had four years' experience on professional engineering duties since 
becoming a Qualified Engineer; or 

(iii) that the person, not having so graduated, has had five years of such experience. 
(e) 'Graduate Engineer' shall mean a "Qualified Engineer" who is the holder of a university degree (four or 

five year course) recognised by the Institution of Engineers, Australia or is the holder of a degree, diploma 
or other testamur which:  
(i) has been issued by a technical university, an institute of technology, a European technical high 

school (Technische Hochschule) or polytechnic or other similar educational establishment; and  
(ii) is recognised by the Institution as attaining a standard similar to a university degree; and completed 

the following:  
(A) a course of not less than four years' duration for a full-time course after a standard of 

secondary education not less than the standard of examination for matriculation to an 
Australian University; or  

(B) a part-time course of sufficient duration to attain a similar standard as a four years' full-time 
course, after a similar standard of secondary education. 

1.6 EFFECT OF MINIMUM CONDITIONS OF EMPLOYMENT ACT ON THIS AWARD 
All employees covered by the terms of this Award, other than those who may be engaged and paid on piece-rates or employees paid 
wholly by commission shall be entitled to conditions of employment no less favourable than those conditions provided under the 
Minimum Conditions of Employment Act 1993. 

2. CONTRACT OF EMPLOYMENT 
2.1 CONTRACT OF SERVICE 

2.1.1 Terms of Engagement 
Employment may be full-time, part-time, or casual, or for a specified period or specified tasks, on terms and conditions 
agreed and specified in writing.  Such terms and conditions shall be no less favourable than prescribed in this award. 

2.1.2 Employer to give notice of termination 
(a) An employer must not terminate an employee’s employment unless: 

(i) the employee has been given the required period of notice (see subparagraphs (b) and (c)); or 
(ii) the employee has been paid the required amount of compensation instead of notice (see 

subparagraphs (d) and (e)); or 
(iii) the employee is guilty of serious misconduct, that is, misconduct of such a nature that it would be 

unreasonable to require the employer to continue the employment of the employee concerned during 
the required period of notice (see subparagraph (g)). 

(b) The required period of notice is to be worked out as follows: 
(i) first work out the period of notice using the table at the end of this subparagraph; and 
(ii) then increase the period of notice by 1 week if the employee: 

(A) is over 45 years old; and 
(B) has completed at least 2 years of continuous services with the employer. 

Employee’s period of continuous service with the employer Period of notice 
Not more than 1 year At least 1 week 
More than 1 year but less than 3 years At least 2 weeks 
More than 3 years but less than 5 years At least 3 weeks 
More than 5 years At least 4 weeks 

(c) For the purposes of subparagraph (b), the regulations of the Workplace Relations Act 1996 (“the 
Regulations”) may prescribe events or other matters that must be disregarded, or must in prescribed 
circumstances be disregarded, in ascertaining a period of continuous service and if so, these Regulations are 
incorporated into the provisions of the Award. 

(d) The required amount of compensation instead of notice must equal or exceed the total of all amounts that, if 
the employee’s employment had continued until the end of the required period of notice, the employer 
would have become liable to pay the employee because of the employment continuing during that period. 

(e) That total must be worked out on the basis of: 
(i) the employee’s ordinary hours of work (even if they are not standard hours); and 
(ii) the amounts ordinarily payable to the employee in respect of those hours, including (for example) 

allowances, loading and penalties; and 
(iii) any other amounts payable under the employee’s contract of employment. 
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(f) The regulations may make provision for or in relation to amounts that are taken to be payable under a 
contract of employment for the purposes of 2.1.2(e) in relation to an employee whose remuneration before 
the termination was determined wholly or partly on the basis of commission or piece rates and if so, those 
Regulations are incorporated into the provisions of this Award. 

(g) Without limiting the generality of the reference to serious misconduct in 2.1.2(e)(iii) the regulations may 
identify: 
(i) particular conduct; or 
(ii) conduct in particular circumstances; 
that falls within that reference and if so, those Regulations are incorporated into the provisions of this 
Award. 

2.1.3 Notice of Termination by Employee 
(a) The notice of termination required to be given by an employee shall be the same as that required of an 

employer, except that the additional notice in the circumstances of 2.1.2(c) will not apply. 
(b) If an employee fails to give the required notice or having given, or been given, such notice leaves before the 

notice expires, the employer shall have the right to withhold moneys due to the employee to a maximum 
amount equal to the ordinary time rate of pay for the required period of notice. 

2.1.4 Except where the Regulations provide otherwise an employee's service is deemed continuous when service by the 
employee with a business which has been transmitted from one employer to another, and in accordance the Long 
Service Leave General Order of the Western Australian Industrial Relations Commission, and published in part 1 
(January) of each year of the Western Australian Industrial Gazette. 

2.1.5 Time Off During Notice Period 
Where an employer has given notice of termination to an employee who has completed one month's continuous service, 
that employee shall, for the purpose of seeking other employment be entitled to be absent from work up to a maximum 
of eight ordinary hours without deduction of pay.  The time off shall be taken at times that are convenient to the 
employee after consultation with the employer. 

2.1.6 This clause shall not apply to a casual employee. 
2.1.7 Serious Misconduct 

The provisions of this clause shall not effect the right of the employer to dismiss the employee without notice for 
serious misconduct (and in such cases the wages shall be paid up to the time of dismissal only). 

2.1.8 Absence From Duty 
The employer shall be under no obligation to pay for any day not worked upon which the employee is required to 
present for duty, except when the employee is entitled to take and be paid leave under the provisions of this award. 

2.2 EXISTING CONTRACTS OF EMPLOYMENT 
Nothing contained in this Award shall entitle an employer to reduce the salary of any employee who, at the date of this Award, was 
being paid a higher rate of salary than the minimum prescribed for their class of work.  Provided however, that nothing contained in 
this Award shall prevent the employer and employee from agreeing to vary, or cancel, any other provision of an employee's 
contract of employment which is not provided by, the provisions of this Award.  Where, prior to the commencement of this award, 
an employee is engaged on an overaward salary or wage arrangement, that arrangement shall be considered to meet the 
requirements of 3.1 - Hours of Duty, 5.3.1 - Additional Considerations and 6.2.1(c) - Annual Leave, provided that the arrangement 
adequately compensates the employee for these provisions. 

2.3 CERTIFICATE OF SERVICE 
Upon termination of employment, the employer, when requested by the employee, shall provide a certificate of service stating 
length of service, duties performed and classification of office as well as Continuing Professional Development taken as per Clause 
6.8. 

2.4 DISCLOSURE OF QUALIFICATIONS 
2.4.1 An employer or prospective employer may require either an existing employee or applicant for employment to produce 

written evidence that they possess or have acquired the qualifications of qualified engineer or experienced engineer (as 
the case may be). 

2.4.2 Where a professional engineer has failed to produce such written evidence and subsequently claims to be entitled to 
payment at the rate prescribed by this award in respect of any period during which they have failed to produce that 
evidence, it shall be a defence to the employer if during the said period the employer did not know and had no reason to 
believe that the professional engineer possessed or had acquired the qualifications of qualified engineer or experienced 
engineer (as the case may be). 

2.5 CASUAL EMPLOYEES 
2.5.1 'Casual Employee' shall mean an employee who is employed on the basis that: 

(a) the employment is casual; and 
(b) there is no entitlement to paid leave, [except bereavement leave] and who is informed of these conditions of 

employment before they are engaged. 
2.5.2 The contract of service of a casual employee shall be terminable by one day's notice on either side given on any day, or 

in the event of such notice not being given by the payment of one day's pay by the employer or the forfeiture of 
payment of one day by the employee. 

2.5.3 A casual employee shall not receive paid leave under the entitlements in this award, except a casual employee is entitled 
to bereavement leave. 

2.5.4 A casual employee shall be paid the ordinary hourly rate prescribed for the classification of work performed in 
accordance with Clause 4.1.3. 
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2.6 PART-TIME EMPLOYEES 
2.6.1 ‘Part-time Employee' shall mean an employee who regularly works defined set hours but less than 38 ordinary hours 

of work.  A part-time employee shall be paid at the hourly rate prescribed for the classification of work performed in 
accordance with Clause 4.1.2. 

2.6.2 A part-time employee’s entitlement to annual leave and sick leave, shall be on a proportionate basis to that of a full-time 
employee calculated according to the ratio of their weekly hours of work to the ordinary hours of work for a full-time 
employee in the operation or business concerned. 

2.7 EMPLOYEE TO BE INFORMED – SIGNIFICANT CHANGE  
2.7.1 Where an employer has decided to: 

(a) take action that is likely to have a significant effect on an employee; or 
(b) make an employee redundant, 
the employee is entitled to be informed be the employer, as soon as reasonably practicable after the decision has been 
made, of the action or the redundancy, as the case may be, and discuss with the employer the matters mentioned in 
2.7.3. 

2.7.2 For the purposes of this Clause, an action of an employer has a significant effect on an employee if: 
(a) there is to be a major change in the: 

(i) composition, operation or size of; or 
(ii) skills required in the employer’s work force that will affect the employee; 

(b) there is to be elimination or reduction of: 
(i) job opportunity; 
(ii) a promotion opportunity; or 
(iii) job tenure for the employee; 

(c) the hours of the employee’s work are to significantly increase or decrease; 
(d) the employee is required to be retrained; 
(e) the employee is to be required to transfer to another job or work location; or 
(f) the employee’s job is to be restructured. 

2.7.3 The matters to be discussed are: 
(a) the likely effects of the action or the redundancy in respect of the employee; and 
(b) measures that may be taken by the employee or the employer to avoid or minimise a significant effect, as 

the case requires. 
2.7.4 Nothing in this award requires an employer, when providing information or holding a discussion under 2.7.1 to disclose 

information that may seriously harm: 
(a) he employer’s business undertaking; or 
(b) the employer’s interest in carrying on, or disposition of, the business undertaking. 

2.8 REDUNDANCY 
2.8.1 Redundancy 

(a) In this Part: 
(i) “employee” does not include a casual employee; 
(ii) “redundant” means being no longer required by an employer to continue doing a job because the 

employer has decided that the job will not be done by any person. 
2.8.2 Transfer to Lower Paid Duties  

Where an employee is transferred to lower paid duties for reasons set out in 2.7.2 above, the employee shall be entitled 
to the same period of notice of transfer as they would have been entitled to if their employment had been terminated, 
and the employer may at the employer’s option, make payment in lieu thereof of an amount equal to the difference 
between the former ordinary time rate of pay and the new lower ordinary time rates for the number of weeks of notice 
still owing. 

2.8.3 Severance Pay 
In addition to the period of notice prescribed for ordinary termination in Clause 2.1– Contract of Service and subject to 
further order of the Commission, an employee whose employment is terminated for reasons set out in 2.7.2, shall be 
entitled to the following amount of severance pay in respect of a continuous period of service: 
Period of Continuous Service    Severance Pay 
1 year or less     Nil 
1 year and up to the completion of 2 years   4 weeks 
2 years and up to the completion of 3 years    6 weeks 
3 years and up to the completion of 4 years    7 weeks 
4 years and over      8 weeks 
“Weeks Pay” means the ordinary time of pay for the employee concerned.  Provided that the severance payments shall 
not exceed the amount which the employee would have earned if employment with the employer has proceeded to the 
employee’s normal retirement date. 
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2.8.4 Employee Leaving During Notice 
An employee whose employment is terminated for reasons set out in 2.7.2 above, may terminate their employment 
during the period of notice and, if so, shall be entitled to the same benefits and payments under this clause had they 
remained with the employer until the expiry of such notice. 
Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice. 

2.8.5 Alternative Employment 
An employer, in a particular redundancy case, may make application to the Commission to have the general severance 
pay prescription varied if the employer obtains acceptable alternative employment for an employee. 

2.8.6 Time Off During Notice Period 
(a) An employee, other than a seasonal employee who has been informed that they have been, or will be, made 

redundant, is entitled to paid leave of up to 8 hours for the purpose of being interviewed for further 
employment. 

(b) The 8 hours need not be consecutive. 
(c) An employee who claims to be entitled to paid leave under 2.8.6(a) is to provide to the employer evidence 

that would satisfy a reasonable person of the entitlement. 
2.8.7 Notice to Centrelink 

Where a decision has been made to terminate 15 or more employees in the circumstances outlined in 2.8.1.(a)(ii), the 
employer shall notify Centrelink thereof as soon as possible giving relevant information including the reasons for the 
termination, the number and categories of the employees likely to be affected and the time when or period over which 
the terminations are intended to be carried out. 

2.8.8 Transmission of Business 
(a) Where, before or after the date of this award, a business is transmitted from an employer (in this subclause 

called “the transmittor”) to another employer (in this subclause called “the transmittee”), an employee who 
at the time of such transmission was an employee of the transmittor in that business becomes an employee 
of the transmittee: 
(i) the continuity of the employment of the employee shall be deemed not to have been broken by 

reason of such transmission; and 
(ii) the period of employment which the employee has had with the transmittor or any prior transmittor 

shall be deemed to be service of the employee with the transmittee. 
(b) In this subclause “business” includes trade, process, business or occupation and includes part of any such 

business and “transmission” includes transfer, conveyance, assignment or succession whether by agreement 
or by operation of law and “transmitted” has a corresponding meaning. 

2.8.9 Employees With Less Than One Year’s Service 
This clause shall not apply to employees with less than one year’s continuous service and the general obligation on 
employers should be no more than to give relevant employees an indication of the impending redundancy at the first 
reasonable opportunity, and to take such steps as may be reasonable to facilitate the obtaining by the employees of 
suitable alternative employment. 

2.8.10  Employees Exempted 
This clause shall not apply where employment is terminated as a consequence of serious misconduct justifying instant 
dismissal, or in the case of casual employees, apprentices, or employees engaged for a specific period of time or for a 
specified task or tasks. 

2.8.11  Incapacity to Pay 
An employer, in a particular redundancy case, may make application to the Commission to have the general severance 
pay prescription varied on the basis of the employer’s incapacity to pay. 

3. HOURS OF DUTY 
3.1 HOURS OF DUTY 

3.1.1 The ordinary hours of duty of a professional engineer should not exceed the normal hours of duty in the particular 
industry or sector of industry in which the professional engineer is employed.  Employers will compensate for time 
worked regularly in excess of normal hours of duty either by: 
(a) taking this factor into account in the fixation of annual remuneration; 
(b) granting special additional remuneration; or 
(c) granting other compensation such as special additional leave. 

3.2 REASONABLE TIME IN EXCESS OF ORDINARY HOURS 
3.2.1 Subject to 3.2.2 an employer may require an employee to work a reasonable amount of time in excess of ordinary hours 

of duty.  The method of compensation shall be in accordance with either 3.1.1(a); 3.1.1(b); or 3.1.1(c). 
3.2.2 An employee may refuse to work time in excess of ordinary hours of duty in circumstances where the working of such 

additional time would result in the employee working hours which are unreasonable having regard to: 
(a) any risk to employee health and safety; 
(b) the employee’s personal circumstances including any family responsibilities; 
(c) the needs of the workplace or enterprise; 
(d) the notice (if any) given by the employer of the additional time which is required to be worked and by the 

employee of their intention to refuse it; 
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(e) the employee’s compensation; and 
(f) other relevant matter. 

4. RATES OF PAY 
4.1 SALARIES 

4.1.1 The minimum annual salaries payable to full-time professional engineers in the classifications defined in 4.3 shall be as 
set out hereunder:  

Classification  Annual salary  
  $ 

Level 1 - Professional engineer (graduate)  35,641 
Level 2 - Professional engineer (experienced)  41,953 
Level 3 – Professional engineer  46,295 
Level 4 – Professional engineer  52,826 

4.1.2 The minimum part-time hourly rate paid to those employees who are engaged to work on a part-time basis for a 
constant number of hours shall be as set out hereunder.  Part-time employees shall accrue entitlements on a 
proportionate basis to that of full-time employees calculated according to the ratio of their weekly hours of work to the 
ordinary hours of work for full-time employees in the operation or business concerned. 

Classification  Part-time hourly rate 
  $ 

Level 1 - Professional engineer (graduate)  17.99 
Level 2 - Professional engineer (experienced)  21.17 
Level 3 – Professional engineer  23.37 
Level 4 – Professional engineer  26.66 

(Note Part-time rates were calculated by dividing the annual salary by 52.14 weeks and subsequent dividing that 
amount by 38 hours.  This is then rounded to the nearest cent.  Any variations to the part-time rates of pay 
as a result of State Wage Case decisions are to be calculated in accordance with this method.) 

4.1.3 The minimum casual hourly rate paid to those employees who are engaged and paid as such shall be as set out 
hereunder, and includes an amount in lieu of annual leave, sick leave, and public holidays. 

Classification  Casual hourly rate 
  $ 

Level 1 - Professional engineer (graduate)  21.14 
Level 2 - Professional engineer (experienced)  24.87 
Level 3 – Professional engineer  27.46 
Level 4 – Professional engineer  31.33 

(Note The casual hourly rates were derived by multiplying the part-time hourly rates by the 17.5%.  This is then 
rounded to the nearest cent.  Any variations to the casual rates of pay as a result of State Wage Case 
decisions are to be calculated in accordance with this method.) 

4.1.4 The provisions for part-time and casual hourly rates shall not be applicable to full-time employees.  Full-time 
employees are subject to clause 3.1 – Hours of Duty. 

4.1.5 It is expected that a graduate engineer will advance to experienced engineer following the progressive acquisition of 
skills and competence and such employee’s competence and salary will be reviewed regularly during that period. 

4.2 SALARY SACRIFICE / REMUNERATION PACKAGING 
4.2.1 By mutual agreement, an employee and employer may agree to a salary sacrifice or remuneration package in respect to 

the salaries prescribed in 4.1.The terms and conditions of such a package will not, when viewed objectively, be less 
favourable than the entitlements otherwise available under this award. 

4.3 CLASSIFICATIONS 
For employment involving the performance of professional engineering duties the following classification definitions shall apply:  
4.3.1 Professional Engineer (Graduate)  

(a) The graduate engineer (as defined) commencement level.  The engineer undertakes initial professional 
engineering tasks of limited scope and complexity, such as minor phases of broader assignments, in office, 
plant, field or laboratory work. 

(b) Under supervision from higher level professional engineers as to method of approach and requirements, the 
professional engineer performs normal professional engineering work and exercises individual judgement 
and initiative in the application of engineering principles, techniques and methods. 

(c) In assisting more senior professional engineers by carrying out tasks requiring accuracy and adherence to 
prescribed methods of engineering analysis, design or computation, the engineer draws upon advanced 
techniques and methods learned during and after the undergraduate course. 

(d) Training, development, and experience using a variety of standard engineering methods and procedures, 
enable the professional engineer to develop increasing professional judgement and apply it progressively to 
more difficult tasks at level 2. 

(e) Decisions are related to tasks performed, relying upon precedent or defined procedures for guidance.  
Recommendations are related to solution of problems in connection to the tasks performed. 
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(f) Work is reviewed by higher level professional engineers for validity, adequacy, methods and procedures.  
With professional development and experience, work receives less review, and the professional engineer 
progressively exercises more individual judgement until the level of competence at level 2 is achieved. 

(g) The professional engineer may assign and check work of technical staff assigned to work on a common 
project. 

4.3.2 Level 2 Professional Engineer (Experienced)  
Following development through level 1 is an experienced engineer (as defined) who plans and conducts professional engineering 
work without detailed supervision, but with guidance on unusual features and who is usually engaged on more responsible 
engineering assignments requiring substantial professional experience. 
4.3.3 Level 3 Professional Engineer  

(a) A professional engineer performing duties requiring the application of mature professional engineering 
knowledge.  With scope for individual accomplishment and co-ordination or more difficult assignments, the 
professional engineer deals with problems for which it is necessary to modify establishment guides and 
devise new approaches. 

(b) The professional engineer may make some original contribution or apply new professional engineering 
approaches and techniques to the design or development of equipment or special aspects of products, 
facilities and buildings. 

(c) Recommendations may be reviewed for soundness of judgement but are usually regarded as technically 
accurate and feasible.  The professional engineer makes responsible decisions on matters assigned, including 
the establishment of professional engineering standards and procedures, consults, recommends and advises in 
speciality engineering areas. 

(d) Work is carried out within broad guidelines requiring conformity with overall objectives, relative priorities 
and necessary co-operation with other units.  Informed professional engineering guidance may be available. 

(e) The professional engineer outlines and assigns work, reviews it for technical accuracy and adequacy, and 
may plan, direct, co-ordinate and supervise the work of other professional and technical staff. 

4.3.4 Level 4 Professional Engineer  
(a) A professional engineer required to perform professional engineering work involving considerable 

independence in approach, demanding a considerable degree of originality, ingenuity and judgement, and 
knowledge of more than one field of, or expertise (for example, acts as their organisations’ technical 
reference authority) in a particular field of professional engineering.  The professional engineer:  
(i) initiates or participates in short or long-range planning and makes independent decisions on 

engineering policies and procedures within an overall program;  
(ii) gives technical advice to management and operating departments;  
(iii) may take detailed technical responsibility for product development and provision of specialised 

engineering systems, facilities and functions;  
(iv) co-ordinates work programs; and  
(v)  directs or advises on use of equipment and material. 

(b) The professional engineer makes responsible decisions not usually subject to technical review, decides 
courses of action necessary to expedite the successful accomplishment of assigned projects, and may make 
recommendations involving large sums of money or long-range objectives. 

(c) Duties are assigned only in terms of broad objectives, and are reviewed for policy, soundness of approach, 
accomplishment and general effectiveness.  The professional engineer supervises a group of groups 
including professional engineers and other staff, or exercises authority and technical control over a group of 
professional staff, in both instances engaged in complex engineering applications. 

4.4 PAYMENT OF SALARIES 
Salaries may be paid, weekly, fortnightly, or monthly in cash, by cheque, or by direct bank transfer into an account nominated by 
the employee. 

4.5 MINIMUM ADULT AWARD WAGE 
4.5.1 No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
4.5.2 The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 

2004. 
4.5.3 The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
4.5.4 Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

4.5.5 Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates 
provision in this award to the Minimum Adult Award Wage of $467.40 per week. 

4.5.6 The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories of 
employees who by prescription are paid less than the minimum award rate. 
(a) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise 

in relation to the application of the Minimum Adult Award Wage. 
(b) Subject to this clause the Minimum Adult Award Wage shall: 
(c) apply to all work in ordinary hours. 
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(d) apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period 
of paid leave and for all purposes of this award. 

4.5.7 Minimum Adult Award Wage 
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2004 State 
Wage Case Decision.  Any increase arising from the insertion of the minimum adult award wage will be offset against 
any equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated 
by this award which are above the wage rates prescribed in the award.  Such above award payments include wages 
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements 
and over award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 

4.5.8 Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less 

than $406.70 per week. 
(b) The rate paid in (a) above is payable on superannuation and during any period of paid leave prescribed by 

this Award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction, or multiple of the ordinary rate 

of pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in 

force immediately prior to 5th June 2003. 
5. ALLOWANCES AND FACILITIES 

5.1 VEHICLE ALLOWANCE 
5.1.1 Where an employee agrees with the employer to use their own motor vehicle in the course of their duties, the employee 

shall be paid an allowance as agreed between the employer and the employee based on: 
(a) the set rates for business kilometres as published by the Australian Taxation Office and as amended from 

year to year (see table set out below for 2004/2005 year), or 
(b) any other arrangement as agreed, not less favourable to the employee than any allowance payable under (a). 
(c) Private Vehicle Reimbursement Rates published by the Australian Taxation Office for 2004/2005. 

Standard Drive  Rotary Engine Rates/km 
Up to 1600ccUp to 800cc Up to 800cc 51.0c 
1061 to 2600cc 801 to 1300cc 61.0c 
Over 2600cc Over 1300cc 62.0c 

5.1.2 Where agreed between the employer and employee additional recompense shall be paid where the motor vehicle is used 
in rough terrain, remote areas, or on unsealed roads. 

5.2 FARES AND TRAVELLING TIME 
5.2.1 An employee who, on any day, or from day to day is required to work at a job away from the employees accustomed 

office shall, at the direction of their employer, present themselves for work at such job at the usual starting time. 
(a) An employee to whom 5.2.1 of this subclause applies shall be paid at ordinary rates for time spent in 

travelling between home and the job and shall be reimbursed for any fares incurred in such travelling, but 
only to the extent that the time so spent and the fares so incurred exceed the time normally spent and the 
fares normally incurred in travelling between the home and accustomed office. 

(b) An employee who with the approval of their employer uses their own means of transport for travelling to or 
from outside jobs shall be paid the amount of excess fares and travelling time which they would have been 
incurred in using public transport unless there is an arrangement with the employer for a regular allowance. 

5.2.2 For travelling during working hours from and to the employer's place of business or from one job to another, the 
employee shall be paid by the employer at ordinary rates.  The employer shall pay all fares and reasonable expenses in 
connection with such travelling. 

5.3 MISCELLANEOUS EMPLOYMENT CONDITIONS 
5.3.1 Additional Considerations – Site, Climatic, Location, Camping, Incidentals etc. 

In addition to the rates of pay and allowances in this award, the remuneration and benefits provided shall also take into 
consideration other relevant employment factors for which allowances relating to site conditions, climatic conditions, 
location, camping and other incidental factors are normally paid.  When making an assessment, the employer and 
employee may have regard for how these employment factors are remunerated in other awards of the Commission.  If 
there is no agreement, the employee may seek to resolve any disagreement through the Dispute Resolution Procedures 
set out in 7.1. 

5.3.2 Distant Work Accommodation and Expenses 
(a) Where an employee is directed by the employer to proceed to work at such a distance that the employee 

cannot return to home each night and the employee does so, the employer shall provide the employee with 
suitable board and lodging or shall pay the expenses reasonably incurred by the employee for board and 
lodging. 

(b) Suitable board and lodging, for the purpose of this subclause, shall mean full board and lodging at a hotel, 
motel, guest house, construction camp, or sea-going vessel. 

(c) The provisions of paragraph (a) do not apply with respect to any period during which an employee is absent 
from work without reasonable excuse and in such a case, where the board and lodging is supplied by the 
employer, they may deduct from monies owing or which may become owing to the employee an amount 
equivalent to the value of that board and lodging for the period of the absence. 
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6. LEAVE 
6.1 PUBLIC HOLIDAYS 

6.1.1 The following days or the days observed in lieu shall, subject to this clause, be allowed as public holidays, without 
deduction of ordinary salary; namely, New Year's Day, Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christmas Day and Boxing Day, provided that another day may be 
taken as a holiday by arrangement between the employer and employee(s) in lieu of the days named in this subclause. 

6.1.2 When any of the days mentioned in 6.1.1 hereof falls on a Saturday or a Sunday, the holiday shall be observed on the 
next succeeding Monday and when Boxing Day falls on a Sunday or a Monday, the holiday shall be observed on the 
next succeeding Tuesday.  In each case, the substituted day shall be observed as a public holiday and paid as such and 
that for which it is substituted shall not be observed as a public holiday and shall be paid at the appropriate rate. 

6.1.3 On any public holiday not prescribed as a holiday under this Award, the employer's establishment or place of business 
may be closed, in which case an employee need not present for duty and payment may be deducted, but if work is done, 
ordinary rates of pay shall apply. 

6.1.4 An employer and an employee employed North of 26th Parallel of Latitude, may agree to provide for an additional 
weeks annual leave in lieu of five of the public holidays specified in 6.1.1 above. 

6.1.5 The provisions of this clause shall not apply to casual employees. 
6.2 ANNUAL LEAVE 

6.2.1 Except as hereinafter provided, an employee (other than a casual employee) is entitled for each year of service, to 4 
weeks annual leave, with payment of ordinary salary, as prescribed by this award for the appropriate classification.  
Such entitlement shall accrue pro-rata on a weekly basis.  Year does not include any period of unpaid leave. 
(a) During a period of annual leave, an employee shall be paid a loading of 17.5% calculated on an employee's 

ordinary salary for that period of leave. 
(b) The loading prescribed by this subclause shall not apply to proportionate leave on termination. 
(c) An employee may agree in writing with the employer to an alternative arrangement to the loading 

prescribed in 6.2.1(a) such as an annual bonus payment or additional amount of salary.  Such an 
arrangement made under this provision shall not give a value less than the value of the loading. 

6.2.2 If any public holiday falls within an employee's period of annual leave on a day which for the employee would have 
been an ordinary working day, there shall be added to that period one day being an ordinary working day for each such 
holiday observed as aforesaid. 

6.2.3 If after one weeks service an employee leaves employment or the employment is terminated by the employer through 
no fault of the employee, the employee shall be paid in lieu of any accrued untaken leave calculated at one-thirteenth of 
a week's pay at the ordinary rate of salary in respect of each completed week of service. 

6.2.4 If an employee leaves employment, or that employment is terminated by the employer, in circumstances other than 
those referred to in 6.2.3 before the employee has taken annual leave to which they are entitled, the employee is to be 
paid for any untaken leave than relates to a completed year of service, except that if the employee is dismissed for 
misconduct, the employee is not entitled to be paid for any untaken leave that relates to a year of service that was 
completed after the misconduct occurred. 

6.2.5 Where an employer and an employee have not agreed when the employee is to take their annual leave, the employer is 
not to refuse the employee taking, at any time suitable to the employee, any period of annual leave the entitlement to 
which accrued more than 12 months before that time.  The employee is to give the employer at least 2 weeks’ notice of 
the period during which the employee intends to take their leave. 

6.2.6 Except as provided in 6.2.5, an employer who observes a Christmas close-down for the purpose of granting annual 
leave may require an employee to take annual leave. 

6.2.7 No employee shall be required to take annual leave unless two weeks' prior notice is given. 
6.2.8 By written agreement with the employer, an employee may forgo up to 50% of their entitlement to annual leave, 

provided the employee is given an equivalent benefit in lieu of the entitlement. 
6.3 SICK LEAVE 

6.3.1 Subject to the provisions of this clause, an employee who is unable to work as a result of the employee’s illness or 
injury, is entitled to paid leave each year for periods of absence from work resulting from the illness or injury for the 
number of hours the employee is required ordinarily to work in a 2 week period during that year.  Year does not include 
any period of unpaid leave. 
(a) Entitlement to payment shall accrue at the rate of one twenty sixth of a week for each completed week of 

service with the employer. 
(b) If in the first or successive years of service with the employer, an employee is absent on the ground of 

personal ill health or injury for a period longer than the employee's entitlement to paid sick leave, payment 
may be adjusted at the end of that year of service, or at the time the employee's services terminate if before 
the end of that year of service, to the extent that the employee has become entitled to further paid sick leave 
during that year of service. 

6.3.2 The unused portions of the entitlement to paid sick leave in any one year of service shall accumulate from year to year, 
but the maximum paid sick leave which may be used in any year of service shall be 10 weeks. 

6.3.3 The employee shall as soon as reasonably practicable advise the employer of the inability to attend for work, the nature 
of the illness or injury and the estimated duration of the absence.  Provided that such advice, other than in extraordinary 
circumstances shall be given to the employer within 24 hours of the commencement of the absence. 

6.3.4 An employee claiming entitlement under this clause must provide to the employer evidence that would satisfy a 
reasonable person of the entitlement. 
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6.3.5 Where an employee is ill or injured during the period of annual leave and produces at the time or as soon thereafter 
medical evidence to the satisfaction of the employer that the employee was as a result of the employee's illness or 
injury, confined to their place of residence or a hospital for a period of seven days, the employee may with the consent 
of the employer, be granted at a time convenient to the employer additional leave equivalent to the period during which 
the employee was so confined. 

6.3.6 Where a business has been transmitted from one employer to another and the employee's service has been deemed 
continuous in accordance with the Long Service Leave General Order of the Western Australian Industrial Relations 
Commission published in part 1 (January) of each year of the Western Australian Industrial Gazette, the employee’s 
entitlement to accrued sick leave shall stand to their credit. 

6.3.7 The provisions of this clause with respect to payment do not apply to employees who are entitled to payment under the 
Workers' Compensation and Injury Management Act 1981. 

6.3.8 If an employee’s illness or injury is attributable to the employee’s serious and wilful misconduct; or the employee’s 
gross and wilful neglect, in the course of their employment, the employee is not entitled to be paid for their absence 
from work resulting from the illness or injury. 

6.3.9 The provisions of the clause do not apply to casual employees. 
6.4 CARER’S LEAVE 

6.4.1 An employee is entitled to use up to use, each year, up to 5 days of the employees entitlement to Sick Leave, to be the 
primary care giver of a member of the employee’s family or household who is ill or injured and in need of the 
immediate care and attention. 

6.4.2 A member of the employee’s family mentioned within 6.4.1 means any of the following: 
(a) the employee’s spouse or de facto partner; 
(b) a child of whom the employee has parental responsibility as defined by the Family Court Act 1997; 
(c) an adult child of the employee; 
(d) a parent, sibling or grandparent of the employee; 
(e) any other person who lives with the employee as a member of the employee’s family. 

6.4.3 When taking carer’s leave the employee must, as soon as reasonably practicable and during the ordinary hours of the 
first day or shift of such absence, inform the employer of their inability to attend for duty.  If it is not reasonably 
possible to inform the employer during the ordinary hours of the first day or shift of such absence, the employee will 
inform the employer within 24 hours of such absence. 
(a) The notice must include: 

(i) The name of the person requiring care and support and their relationship to the employee; 
(ii) the reasons for taking such leave; and 
(iii) the estimated length of absence. 

(b) The employee must, if required, provide evidence which would satisfy a reasonable person of the 
entitlement to such leave. 

6.4.4 An employee may take unpaid carer’s leave by agreement with the employer. 
6.5 BEREAVEMENT LEAVE 

6.5.1 An employee, on the death of a spouse or de facto partner, parent or step-parent, brother, sister, child or stepchild, and 
any other person who immediately before that person’s death lived with the employee as a member of the employee’s 
family, is entitled on notice of leave up to two ordinary working days.  If requested by the employer, the employee is to 
provide evidence that would satisfy a reasonable person as to the death that is the subject of the leave and the 
relationship of the employee to the deceased person. 

6.5.2 Payment in respect of bereavement leave is to be made only where the employee otherwise would have been on duty 
and shall not be granted in any case where the employee concerned would have been off duty in accordance with any 
work roster or on long service leave, annual leave, sick leave, workers' compensation, carer’s leave, leave without pay 
or on a public holiday. 

6.6 PARENTAL LEAVE 
6.6.1 Definitions 

For the purposes of this clause 6.6: 
(a) “adoption”, in relation to a child, is a reference to a child who: 

(i) is not the natural child or the step-child of the employee or the employee's spouse or the employee’s 
de facto partner;  

(ii) is less than 5 years of age; and  
(iii) has not lived continuously with the employee for 6 months or longer;  

(b) “continuous service” means service under an unbroken contract of employment and includes: 
(i) any period of parental leave; and  
(ii) any period of leave or absence authorised by the employer or by a workplace agreement, an 

employer-employee agreement, an Award, a contract of employment or the Act;  
(c) “de facto partner” means a person who is co-habiting with another as that person’s partner, although not 

actually married to that person; 
(d) “expected date of birth” means the day certified by a medical practitioner to be the day on which the 

medical practitioner expects the employee or the employee's spouse or the employee’s de facto partner, as 
the case may be, to give birth to a child;  
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6.6.2 Eligibility for Parental Leave 
(a) An employee, other than a Casual Employee, will be entitled to take up to 52 consecutive weeks of unpaid 

leave in respect of the: 
(i) birth of a child to the employee or the employee's spouse or de facto partner; or  
(ii) placement of a child with the employee with a view to the adoption of the child by the employee. 

(b) An employee is not entitled to take parental leave unless the employee has: 
(i) before the expected date of the birth or placement, completed at least 12 months' continuous service 

with the employer; and  
(ii) given the employer at least 10 weeks' written notice of their intention to take the leave. 

(c) An employee is not entitled to take parental leave at the same time as the employee's spouse or de facto 
partner except for: 
(i) one weeks leave taken by the spouse or de facto partner of the person who gave birth to the child, 

immediately after the birth of the child; or  
(ii) three weeks leave taken by the employee and the employee's spouse or de facto partner immediately 

after a child has been placed with them with a view to their adoption of the child. 
(d) The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s spouse 

or de facto partner, except for the period of leave referred to in 6.6.2(c). 
(e) An employee who has given notice of their intention to take parental leave, other than for adoption, must 

provide to the employer: 
(i) a certificate from a medical practitioner stating that the employee or the employee’s spouse or de 

facto partner, as the case may be, is pregnant and the expected date of birth. 
(ii) a statutory declaration stating that: 

(A) the period of parental leave sought to be taken by the employee and their spouse; 
(B) for the period of parental leave they will not engage in any conduct inconsistent with their 

contract of employment. 
(f) An employee who has given notice of their intention to take parental leave for adoption must provide to the 

employer a statutory declaration stating: 
(i) the child at the date of placement is under the age of 5 years, where only 3 weeks parental leave is 

so sought the employee is seeking adoption leave to care for the child; 
(ii) the period of parental leave sought to be taken by the employee and their spouse and where the 

employee is seeking more than 3 weeks parental leave they will be the primary care giver of the 
child; 

(iii) for the period of parental leave they will not engage in any conduct inconsistent with their contract 
of employment. 

6.6.3 Period of Leave and Commencement of Leave 
(a) Subject to 6.6.4 and 6.6.7, a female employee who has given notice of her intention to take parental leave, 

other than for adoption, must start the leave 6 weeks before the expected date of birth unless in respect of 
any period closer to the expected date of birth a medical practitioner has certified that the employee is fit to 
work or the employee and the employer have agreed otherwise. 

(b) An employee will not be in breach of 6.6.2(e) as a consequence of failure to give the stipulated period of 
notice in accordance with 6.6.2(e) if such failure is occasioned by the birth occurring earlier than the 
excepted date of birth. 

6.6.4 Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical practitioner, illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee make it inadvisable for the employee to continue at her present work, 
the employee will, if the employer deems it practicable, be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of parental leave. 
If the transfer to a safe job is not practicable, the employee may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly qualified medical practitioner.  Such leave will be treated as 
parental leave for the purposes of 6.6.8, 6.6.9, 6.6.10 and 6.6.11. 

6.6.5 Variation of Period of Parental Leave 
(a) Provided the addition does not extend the parental leave beyond 52 weeks, the period may be lengthened 

once, or more than once with the agreement of the employer, by the employee giving not less than 14 days' 
notice in writing stating the period by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the employer, be shortened by the employee giving not less 
than 14 days' notice in writing stating the period by which the leave is to be shortened. 

6.6.6 Cancellation of Parental Leave 
(a) Parental leave, applied for but not commenced, will be cancelled when the pregnancy of an employee or an 

employee’s spouse or de facto partner terminates other than by the birth of a living child or in the case of an 
adoption the placement of the child does not take place or takes place but does not continue. 

(b) Where the pregnancy of an employee then on parental leave terminates other than by the birth of a living 
child, the employee has the right to resume work at a time nominated by the employer which date must not 
exceed four weeks from the date the employee gives notice in writing to the employer that the employee 
desires to resume work. 
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(c) If an employee applies in writing to shorten their parental leave, the employer may grant the application if it 
specifies the last day of the shortened leave. 

6.6.7 Special Parental Leave and Sick Leave 
(a) Where the pregnancy of a female employee not then on parental leave terminates after 28 weeks other than 

by the birth of a living child then: 
(i) she must be entitled to such period of unpaid leave (to be known as special parental leave) as a duly 

qualified medical practitioner certifies as necessary before her return to work, or 
(ii) for illness other than the normal consequences of pregnancy, she must be entitled, either instead of 

or in addition to special parental leave, to such paid sick leave as to which she is then entitled and 
which a duly qualified medical practitioner certifies as necessary before her return to work. 

(b) Where a female employee not then on parental leave suffers illness related to her pregnancy, she may take 
such paid sick leave as to which she is then entitled and such further unpaid leave (to be known as special 
parental leave) as a duly qualified medical practitioner certifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, special parental leave and parental leave must not exceed 52 
weeks. 

(c) For the purposes of 6.6.8, 6.6.9 and 6.6.10, parental leave includes special parental leave. 
(d) An employee returning to work after the completion of a period of leave will be entitled to the position 

which she held immediately before proceeding on such leave or, in the case of an employee who was 
transferred to a safe job to the position she held immediately before such transfer.  Where such position no 
longer exists but there are other positions available, for which the employee is qualified and the duties of 
which she is capable of performing, she will be entitled to a position as nearly comparable in status and pay 
to that of her former position. 

6.6.8 Parental Leave and Other Leave Entitlements 
Provided the aggregate of parental leave including leave taken pursuant to 6.6.4 and 6.6.7 does not exceed 52 weeks: 
(a) an employee may, instead of or in conjunction with parental leave, take any annual leave or long service 

leave or any part of annual leave or long service leave to which the employee is then entitled. 
(b) Paid sick leave or other paid authorised Award absences (excluding annual leave or long service leave), will 

not be available to an employee during the employee’s absence on parental leave. 
6.6.9 Effect of Parental Leave on Employment 

Notwithstanding any Award, or other provision to the contrary, absence on parental leave will not break the continuity 
of service of an employee but will not be taken into account in calculating the period of service for any purpose of the 
Award. 

6.6.10 Termination of Employment 
(a) An employee on parental leave may terminate their employment at any time during the period of leave by 

notice given in accordance with this Award. 
(b) An employer must not terminate the employment of an employee on the ground of the employee’s 

pregnancy or of the employee’s absence on parental leave, but otherwise the rights of an employer in 
relation to termination of employment are not affected. 

6.6.11 Return to Work after Parental Leave 
(a) Upon finishing parental leave, an employee will be entitled to the position which the employee held 

immediately before proceeding on parental leave or, in the case of an employee who was transferred to a 
safe job pursuant to subclause 6.6.4, to the position which the employee held immediately before such 
transfer. 

(b) If the position referred to in (a) no longer exists but there are other positions available for which the 
employee is qualified and the duties of which the employee is capable of performing, the employee will be 
entitled to the position most comparable in status and pay to that of the employee’s former position. 

6.6.12 Replacement Employees 
(a) A replacement employee is an employee specifically engaged as a result of an employee proceeding on 

parental leave. 
(b) Before an employer engages a replacement employee, the employer must inform that person of the 

temporary nature of the employment and of the rights of the employee who is being replaced. 
(c) Before an employer engages a person to replace an employee temporarily promoted or transferred in order 

to replace an employee exercising their rights under this clause 30, the employer must inform that person of 
the temporary nature of the promotion or transfer and of the rights of the employee who is being replaced. 

(d) Nothing in 6.6.12 will be construed as requiring an employer to engage a replacement employee. 
(e) A replacement employee will not be entitled to any of the rights conferred by this clause except where the 

replacement employee’s employment continues beyond the 12 months' qualifying period. 
6.7 LONG SERVICE LEAVE 

Employees covered by this award shall be entitled to Long Service Leave in accordance with the Long Service Leave General 
Order of the Western Australian Industrial Relations Commission, that is published each year in part 1 (January) of the Western 
Australian Industrial Gazette. 

6.8 CONTINUING PROFESSIONAL DEVELOPMENT LEAVE 
6.8.1 In order to progress through the classification structure as set out in Clause 4.3, it is the responsibility of a professional 

engineer to keep themselves informed of developments in their profession and to develop their professional knowledge 
and ability in accordance with engineering and technological change.  It is the responsibility of the employer to provide 
opportunities for education/training to assist professional engineers in carrying out the particular requirements of their 
employment. 
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6.8.2 Where in pursuance of these aims, a professional engineer is granted permission by their employer to attend a 
conference, seminar or short term study course or the like: 
(a) in circumstances where the employer accepts and approves the conference, seminar or short term study 

course or the like as being fully relevant to the employment of the Professional Engineer, the employer will 
meet all associated costs and will continue the payment of salary to the professional engineer. 

(b) in circumstances where the employer accepts and approves the conference, seminar or short term study 
course or the like as being partially relevant to the employment of the professional engineer, the employer 
may make a contribution to associated costs and may continue payment of salary to the professional 
engineer. 

(c) in circumstances where the employer considers that the conference, seminar, short term study course or the 
like is not relevant to the employment of the professional engineer, the employer may grant leave without 
pay to the professional engineers. 

6.8.3 In all cases where a professional engineer is granted permission to attend a conference, seminar, short term study course 
or the like, the professional engineer shall suffer no loss of leave entitlements as a result of such attendance. 

6.9 JURY SERVICE LEAVE 
6.9.1 A full time employee required to attend for jury service during their ordinary working hours shall be reimbursed by the 

employer an amount equal to the difference between the amount paid in respect of their attendance for such jury service 
and the amount of wage they would have received in respect of the ordinary time they would have worked had they not 
been on jury service. 

6.9.2 Where a part time employee is required to attend for jury service and such attendance coincides with a day on which the 
employee would normally be required to work, payment shall be made to the employee in accordance with Clause 4.1 - 
Salaries. 

6.9.3 An employee shall notify the employer as soon as possible of the date upon which they are required to attend for jury 
service.  Further, the employee shall give the employer proof of attendance, the duration of such attendance and the 
amount received in respect of jury service. 

7. DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 

7.1.1 Subject to the Industrial Relations Act 1979, where a question, dispute or difficulty arises under this award, or where an 
employee has a grievance or complaint in relation to any industrial matter covered by this Award, the employee shall 
first contact their supervisor to work out the problem, and if that fails representation shall then be made to the employer 
by the employee or an accredited Association workplace representative, for the matter to be given further consideration. 

7.1.2 If after the employer’s view has been established, the employee still considers their grievance or complaint unresolved 
they may then raise the matter with the Association which may then enter into discussions with the employer to see if 
the matter can be resolved. 

7.1.3 In the event of the dispute failing to be resolved the dispute may be then referred to the Commission. 
8. RIGHT OF ENTRY 
8.1 RIGHT OF ENTRY 

8.1.1 Right of entry for discussions with employees and inspection of breaches by authorised representatives shall be in 
accordance with the provisions of Part II Division 2G of the Industrial Relations Act 1979. 

9. SAFETY AND TRAINING 
9.1 SAFETY AND TRAINING 

9.1.1 Protective Equipment 
The employer shall have available a sufficient supply of protective equipment (as for example safety glasses, ear 
protectors, gumboots, helmets, overalls, dust coats or other efficient substitutes thereof) for use by their employees 
when engaged on work for which protective equipment is reasonably necessary. 

10. KEEPING OF RECORDS 
10.1 TIME AND WAGES RECORD 

10.1.1 An employer must ensure that records are kept and inspections allowed in accordance with s.49E of Industrial Relations 
Act 1979 and the Industrial Relations (General) Regulations 1997.These records should contain: 
(a) the name of each employee and if under 21 years of age, their date of birth; 
(b) any industrial instrument that applies; 
(c) the date on which the employee commenced employment with the employer; 
(d) for each day: 

(i) the time at which the employee started and finished work; 
(ii) the period or periods for which the employee was paid; and 
(iii) details of work breaks including meal breaks. 

(e) for each pay: 
(i) the employee’s designation; 
(ii) the gross and net amounts paid to the employee under the award; and 
(iii) all deductions and the reasons for them; 
(iv) all leave taken by the employee, whether paid, partly paid or unpaid; 
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(f) the information necessary for the calculation of entitlement to, and payment for long service leave under the 
award; 

(g) the nature of the work performed by each employee; 
(h) the employees Continuing Professional Development leave history. 

10.1.2 Access to Employment Records 
An employee or their representative or other person authorised in writing by the employee or an officer referred to in 
s.93 of the Industrial Relations Act 1979 authorised in writing by the Registrar shall have access to the employee’s 
employment record. 

11. SUPERANNUATION 
11.1 SUPERANNUATION 

11.1.1 Definitions 
(a) “Complying Superannuation” means: 

(i) the fund or scheme is a complying fund or scheme within the meaning of the Superannuation 
Guarantee (Administration) Act 1992 of the Commonwealth; and 

(ii) under the governing rules of the fund or scheme, contributions may be made by or in respect of the 
employee permitted to nominate a fund or scheme. 

(b) “Eligible Employee” means an employee who is entitled to receive an employer superannuation 
contribution pursuant to the Superannuation Guarantee (Administration) Act 1992. 

(c) “Ordinary Time Earnings” shall be as defined in the Superannuation Guarantee (Administration) Act 
1992. 

11.1.2 Contributions 
(a) The employer shall pay contributions to the complying superannuation fund determined under 11.1.3, on 

behalf of each eligible employee, 9% of Ordinary Time Earnings. 
(b) Employer contributions shall be paid on a quarterly basis in line with the superannuation guarantee 

arrangements. 
11.1.3 Fund 

(a) The employee shall be entitled to nominate the complying superannuation fund or scheme to which 
contributions are to be made by or in respect of the employee. 

(b) The employer shall notify the employee of the entitlement to nominate a complying superannuation fund or 
scheme as soon as is reasonably practicable. 

(c) A nomination or notification of the type referred to in 1.3.2(a) and (b) shall, subject to the requirements of 
the Industrial Relations (Superannuation) Regulations 1997, be given in writing to the employer or the 
employee to whom such is directed. 

(d) The employee and employer shall be bound by the nomination of the employee unless the employee and 
employer agree to change the complying superannuation fund or scheme to which contributions are to be 
made. 

(e) The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or 
scheme requested by an employee. 

(f) Provided that until an employee nominates a complying superannuation fund or scheme, the employer shall 
make any required employee contributions to a complying superannuation fund or scheme nominated by the 
employer. 

12. LIBERTY TO APPLY 
12.1 LIBERTY TO APPLY 

12.1.1 Liberty is reserved to the parties to apply to amend this Award in respect to the following matters: 
(a) Continuing Professional Development Leave; 
(b) Redundancy; 
(c) Bereavement leave for casual employee; and 
(d) To vary clause 1.3 – Area and Scope – to extend the area and scope of this Award to labour hire employees, 

in the callings specified in 1.3.5 and to the employers who employ those employees. 
13. RELEVANT LAWS THAT MAY AFFECT EMPLOYMENT UNDER THIS AWARD 

13.1.1 Industrial Relations Act 1979 (WA) 
13.1.2 Minimum Conditions of Employment Act 1993 (WA) 
13.1.3 Workplace Relations Act 1996 (CTH) 
13.1.4 Superannuation Guarantee (Administration) Act 1992 (CTH) 
13.1.5 Occupational Health and Safety Act 1984(WA) 
13.1.6 Equal Opportunity Act 1984(WA) 

14. WHERE TO GO FOR FURTHER INFORMATION 
Any person bound by or Respondent to this Award may seek further information in relation to the Award and relevant conditions of 
employment from: 

(a) the Association (employees); 
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(b) relevant employer association (employers); or 
(c) the Department of Consumer and Employment Protection (employees or employers). 

Employees may also wish to discuss any concern with their employer at the first instance. 
15. NAMED PARTIES TO THE AWARD 

15.1.1 The parties to this Award are: 
(a) the Association of Professional Engineers Australia (Western Australian Branch) Organisation of 

Employees; and 
(b) the respondent employers listed in Clause 16. 

16. RESPONDENTS 

Aeronautical Engineering Industry 
Aeronautical Engineers Australia, Building  
1C, Eagle Drive,  
Jandakot Airport,  
JANDAKOT, WA, 6164 
Aeroplane Company Pty Ltd  
2 Baron Way,  
JANDAKOT, WA, 6164 
Vipac,  
Unit 5, 324 Great Eastern Highway,  
ASCOT, WA, 6104 
Bio Engineering Industry 
Diagnostic Instruments Pty Ltd,  
Suite 26, 1st Floor,  
443 Albany Highway,  
VICTORIA PARK, WA, 6100 
Genesis Biomedical Pty Ltd,  
Level 2, 464 Hay Street,  
SUBIACO, WA, 6008 
Civil and Construction Engineering Industry 
Advanteering Civil Engineers,  
10 Southport Street,  
LEEDERVILLE, WA, 6007 
Barclay Mowlem Construction Ltd,  
73 Dowd Street,  
WELSHPOOL, WA, 6106 
Decmil Australia,  
Suite 1, 23 Richardson Street,  
SOUTH PERTH, WA, 6151 
Esselmont Geo A & Son,  
57 McCoy Street,  
MYAREE, WA, 6154 
Chemical Engineering Industry 
Chemical & Process Engineering Services,  
202 Barrington Street,  
SPEARWOOD, WA, 6163 
Haldor Topsoe,  
61 Johanson Promenade,  
MURDOCH, WA, 6150 
Combustion/Heating, Hot Water/Ventilating Engineers 
Gasco (Aust) Pty Ltd,  
8 Rogerson Road,  
MT PLEASANT, WA, 6153 
Thermal Systems Pty Ltd,  
Unit 1, 44 Vinnicombe Drive,  
CANNING VALE, WA, 6155 
Communications Engineering Industry 
Memo Communications,  
45 King Edward Road,  
OSBORNE PARK, WA, 6017 
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Communications Engineering Industry—continued 
Miri Engineering,  
519 Walter Road,  
MORLEY, WA, 6062 
Electrical Engineering Industry 
BOWest Pty Ltd,  
PO Box 330,  
QUINNS ROCKS, WA, 6030 
Southern Cross Electrical Engineering Pty Ltd, 
41 Macedonia Street,  
NAVAL BASE, WA, 6165 
Electronic Engineering Industry 
BSC Electronics Pty Ltd,  
13 Wilock Street,  
ADROSS, WA, 6153 
P I Engineering,  
82 Explorer Drive,  
THORNLIE, WA, 6108 
Engineering Consultancy Industry 
Fluor Australia Pty Ltd,  
600 Murray Street,  
WEST PERTH, WA, 6005 
Lycopodium Pty Ltd,  
201 Great Eastern Highway,  
BELMONT, WA, 6104 
Engineering Design Industry 
Abalink Turnkey Design Engineers,  
210 Star Street,  
CARLISLE, WA, 6101 
By Design Group,  
Unit 7, 108 Welshpool Road,  
WELSHPOOL, WA, 6106 
Environmental Engineering Industry 
Metago Environmental Engineers (Aust) Pty Ltd,  
15 Bowman Street,  
SOUTH PERTH, WA, 6151 
URS,  
Level 3, 20 Terrace Road, 
EAST PERTH, WA, 6004 
Fabrication Engineering Industry 
Moody Fabrications,  
10 Coolibah Way,  
BIBRA LAKE, WA, 6163 
Thistle Fabrication Pty Ltd,  
8 Thorpe Way,  
KWINANA BEACH, WA, 6167 
Geotechnical Engineering Industry 
BFP Consultants Pty Ltd,  
Level 2, Eastpoint Plaza, 233 Adelaide Terrace,  
PERTH, WA, 6000 
Hydraulic Engineers 
Contatore Engineering,  
97 Radium Street,  
WELSHPOOL, WA, 6106 
Karratha Fluid Power,  
PO Box 362,  
KARRATHA, WA, 6714 
Rextron,  
39 Resource Way,  
MALAGA, WA, 6090 
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Marine Engineering Industry 
Maritime Engineering Services Pty Ltd,  
26 Rous Head Road,  
NORTH FREMANTLE WA 6159 
Tenix Defence Pty Ltd,  
42 Quill Way,  
HENDERSON, WA, 6166  
MiningIndustry 
Argyle Diamond Mines Pty Ltd,  
PO Box 508,  
KUNUNURRA, WA, 6743 
Iluka Resources,  
Level 23, 140 St Georges Terrace,  
PERTH, WA, 6000 
Kalgoorlie Consolidated Mines,  
PMB 27,  
KALGOORLIE, WA, 6430 
Portman Iron Ore Limited, 
PMB 8,  
SOUTHERN CROSS, WA, 6426 
Minara Resources Limited,  
PO Box Z5523,  
PERTH, WA, 6000 
Tiwest Joint Venture,  
Mason Road,  
KWINANA, WA, 6966 
Mining Engineering Services Industry 
BEC Engineering Pty Ltd,  
Suite 1, 87 Canning Hwy,  
VICTORIA PARK, WA, 6100 
Transfield Services Pty Ltd,  
PO Box 1428,  
BIBRA LAKE, WA, 6965 
Oil/Gas Industry 
Halliburton KBR Pty Ltd,  
47 Burswood Road,  
VICTORIA PARK, WA, 6100 
Worley Pty Ltd,  
Level 16, QV1 Building, 250 St Georges Terrace,  
PERTH, WA, 6000 
Pharmaceutical Production Engineering Industry 
Novartis Pharmaceuticals Australia Pty Ltd,  
105 Sheffield Way,  
WELSHPOOL, WA, 6106 
Pfizer Pharmaceuticals Australia,  
168 Abernathy Road,  
BELMONT, WA, 6104 
Process Engineering Industry 
Altrum Pty Ltd,  
71 Rampart Way, WA,  
WILLETTON, WA, 6155 
Helix Technologies,  
PO Box 610,  
MORLEY, WA, 6943 
Robotic Engineering Industry 
Austin Engineering Ltd,  
129 Edward Street,  
PERTH, WA, 6000 
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Robotic Engineering Industry—continued 
Construct Engineering,  
31 Cutler Road,  
JANDAKOT, WA, 6163 
SoftRock Solutions Pty Ltd,  
PO Box 1151,  
FREMANTLE, WA, 6959 
Safety Systems and Controls Engineering Industry 
Electrosolve Pty Ltd,  
5 Brodie Hall Drive,  
BENTLEY, WA, 6102 
Kirtway Pty Ltd,  
85 Ellenbrook Drive,  
THE VINES, WA, 6069 
Software Engineering Industry 
MSC Software Australia,  
267 St Georges Terrace,  
PERTH, WA, 6000 
Sound Engineering Industry 
Audio Telex Communications Pty Ltd,  
299 Fitzgerald Street,  
WEST PERTH WA6005 
Sound Engineering,  
1 Thurso Road,  
MYAREE, WA, 6154 
Structural Engineering Industry 
Burdett and Associates,  
Unit 3, 7 Jewell Parade,  
NORTH FREMANTLE, WA, 6159 
Maitland Consulting Structural Engineers,  
Suite 5, 531 Hay Street,  
SUBIACO, WA, 6008 
Engineering Labour Hire Industry 
ETM Placements 
163 Eastern Road 
SOUTH MELBOURNE VIC 3205 
Mining People International,  
PO Box 1181,  
WEST PERTH, WA, 6005 

 

PUBLIC SERVICE ARBITRATOR—Awards/Agreements— 
Variation of— 

2005 WAIRC 00488 
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOWANCES AND CONDITIONS AWARD 

1983 NO 5 OF 1983 (PARTLY REPLACED BY PSA A3/89) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE THURSDAY, 3 MARCH 2005 
FILE NO P 3 OF 2005 
CITATION NO. 2005 WAIRC 00488 
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Result Award varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr M Taylor on behalf of the respondent and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983 No. 5 of 1983 
(Partly replaced by PSAA 3/89) be varied in accordance with the following Schedule and that such variation shall have 
effect from the beginning of the first pay period commencing on or after the 20th day of January 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
1. Schedule H – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 

thereof: 

  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 42(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

   $ $ $ 
(1) WA - South of 26o    

 South Latitude 11.35   
(2) WA - North of 26o     

 South Latitude 14.60   
(3) Interstate 14.60   

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
   $ $ $ 

(4) WA - Metropolitan    
 Hotel or Motel 181.20 90.60 60.40 

(5) Locality South of 26o      
 South Latitude 163.00 81.50 54.35 

(6) Locality North of 26o    
 South Latitude    
 Broome 253.80 126.90 84.60 
 Carnarvon 208.70 104.35 69.55 
 Dampier 203.00 101.50 67.65 
 Derby 176.35 88.20 58.80 
 Exmouth 215.10 107.55 71.70 
 Fitzroy Crossing 303.10 151.55 101.05 
 Gascoyne Junction 128.10 64.05 42.70 
 Halls Creek 243.60 121.80 81.20 
 Karratha 320.35 160.20 106.80 
 Kununurra 253.30 126.65 84.45 
 Marble Bar 178.60 89.30 59.55 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 42(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
   $ $ $ 

  Newman 247.95 123.95 82.65 
  Nullagine 154.00 77.00 51.35 
  Onslow 202.05 101.05 67.35 
  Pannawonica 175.45 87.70 58.50 
  Paraburdoo 241.60 120.80 80.55 

 Port Hedland 220.10 110.05 73.35 
 Roebourne 131.20 65.60 43.75 
 Sandfire 159.60 79.80 53.20 
 Shark Bay 175.10 87.55 58.35 
 Tom Price 211.60 105.80 70.55 
 Turkey Creek 165.60 82.80 55.20 
 Wickham 301.60 150.80 100.55 
 Wyndham 158.10 79.05 52.70 

(7) Interstate - Capital City    

 Sydney 240.00 120.00 80.00 
 Melbourne 240.35 120.20 80.10 
 Other Capitals 203.15 101.60 67.65 

(8) Interstate - Other      
 than Capital City 163.00 81.50 54.35 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of  26o South 
Latitude 

75.75     

(10) WA - North of 26o South 
Latitude 

92.05     

(11) Interstate 92.05     
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED.      

(12) WA - South of  26o South Latitude:   
 Breakfast 13.65   
 Lunch 13.65   
 Dinner 37.15   

(13) WA - North of  26o South Latitude   
 Breakfast 15.35   
 Lunch 26.60   
 Dinner 35.50   

(14) Interstate    
 Breakfast 15.35   
 Lunch 26.60   
 Dinner 35.50   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 42(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b)) 

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 42 (5)(a))  
   $ $ $ 

(15) Each Adult 21.95   
(16) Each Child 3.75   

MIDDAY MEAL (CLAUSE 43(11)   
(17) Rate per meal 5.30   
(18) Maximum reimbursement 

per pay period 
26.50 

  

The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or after January 
19, 2005. 

 

2005 WAIRC 00490 
ELECTORATE OFFICERS AWARD 1986 

NO. A 18 OF 1986 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
THE HONOURABLE SPEAKER OF THE LEGISLATIVE ASSEMBLY AND ANOTHER 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE THURSDAY, 3 MARCH 2005 
FILE NO P 2 OF 2005 
CITATION NO. 2005 WAIRC 00490 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper on behalf of the respondents and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Electorate Officers Award 1986 (No. A 18 of 1986) be varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning of the first pay period commencing on or after the 20th day of 
January 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 

1. Schedule F – Travelling and Transfer Allowance:  Delete this schedule and insert the following in lieu thereof: 

  COLUMN A COLUMN B 

ITEM PARTICULARS DAILY RATE DAILY RATE EMPLOYEES WITH 
DEPENDENTS TRANSFER 

ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED PERIOD 

(CLAUSE 39(3)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

    $ $ 
(1) WA - South of 26o    
  South Latitude 11.35  

(2) WA - North of 26 o    
  South Latitude 14.60  

(3) Interstate 14.60  
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

    $ $ 
(4) WA - Metropolitan     
  Hotel or Motel 181.20 90.60 

(5) Locality South of 26o     
  South Latitude 163.00 81.50 

(6) Locality North of 26o     
  South Latitude     
  Broome 253.80 126.90 
  Carnarvon 208.70 104.35 
  Dampier 203.00 101.50 
  Derby 176.35 88.20 
  Exmouth 215.10 107.55 
  Fitzroy Crossing 303.10 151.55 
  Gascoyne Junction 128.10 64.05 
  Halls Creek 243.60 121.80 
  Karratha 320.35 160.20 
  Kununurra 253.30 126.65 
  Marble Bar 178.60 89.30 
  Newman 247.95 123.95 
  Nullagine 154.00 77.00 
  Onslow 202.05 101.05 
  Pannawonica 175.45 87.70 
  Paraburdoo 241.60 120.80 
  Port Hedland 220.10 110.05 
  Roebourne 131.20 65.60 
  Sandfire 159.60 79.80 
  Shark Bay 175.10 87.55 
  Tom Price 211.60 105.80 
  Turkey Creek 165.60 82.80 
  Wickham 301.60 150.80 
  Wyndham 158.10 79.05 
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  COLUMN A COLUMN B 

ITEM PARTICULARS DAILY RATE DAILY RATE EMPLOYEES WITH 
DEPENDENTS TRANSFER 

ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED PERIOD 

(CLAUSE 39(3)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 

    $ $ 
(7) Interstate - Capital City     

  Sydney 240.00 120.00 
  Melbourne 240.35 120.20 
  Other Capitals 203.15 101.60 

(8) Interstate - Other     
  than Capital City 163.00 81.50 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of  26o South Latitude 75.75    
(10) WA - North of 26o South Latitude 92.05    

(11) Interstate 92.05    

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of  26o  South Latitude:  
  Breakfast 13.65  
  Lunch 13.65  
  Dinner 37.15  

(13) WA - North of  26o South Latitude  
  Breakfast 15.35  
  Lunch 26.60  
  Dinner 35.50  

(14) Interstate   
  Breakfast 15.35  
  Lunch 26.60  
  Dinner 35.50  

DEDUCTION FOR NORMAL LIVING EXPENSES CLAUSE 39 (5)(a)) 
 

(15) Each Adult 21.95  
(16) Each Child 3.75  

MIDDAY MEAL Clause 40(11) 
 

(17) Rate per meal 5.30  
(18) Maximum reimbursement per pay 

period 
26.50 

 

The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or after January 
19, 2005. 
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2005 WAIRC 00491 
HOSPITAL SALARIED OFFICERS' AWARD 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
-v- 
METROPOLITAN HEALTH SERVICES BOARD, HONOURABLE MINISTER FOR HEALTH IN 
HIS CAPACITY AS THE HOSPITAL BOARD FOR METROPOLITAN HEALTH SERVICES 
AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE THURSDAY, 3 MARCH 2005 
FILE NO P 4 OF 2005 
CITATION NO. 2005 WAIRC 00491 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Mr J Ross on behalf of the respondents and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers’ Award 1968 (No. 39 of 1968) be varied in accordance with the following Schedule 
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 1st day of 
March 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 

1. Clause 24A. – Travelling, Transfers and Relieving Duty – Rates of Allowance:  Delete this clause and insert the 
following in lieu thereof: 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 24(3)(ii)) 

TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 22(2)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 24(3)(ii)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $ $ $ 
(1) W.A. - South of    
 26° South Latitude 11.35   
(2) W.A. - North of    
 26° South Latitude 14.60   
(3) Interstate 14.60   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
(4) W.A. - Metropolitan    
 Hotel or Motel 181.20 90.60 60.40 
(5) Locality South of    
 26° South Latitude 163.00 81.50 54.35 
(6) Locality North of    
 26° South Latitude:    
 Broome 253.80 126.90 84.60 
 Carnarvon 208.70 104.35 69.55 
 Dampier 203.00 101.50 67.65 
 Derby 176.35 88.20 58.80 
 Exmouth 215.10 107.55 71.70 
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  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 24(3)(ii)) 

TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 22(2)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 24(3)(ii)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
 Fitzroy Crossing 303.10 151.55 101.05 
 Gascoyne Junction 128.10 64.05 42.70 
 Halls Creek 243.60 121.80 81.20 
 Karratha 320.35 160.20 106.80 
 Kununurra 253.30 126.65 84.45 
 Marble Bar 178.60 89.30 59.55 
 Newman 247.95 123.95 82.65 
 Nullagine  154.00 77.00 51.35 
 Onslow 202.05 101.05 67.35 
 Pannawonica 175.45 87.70 58.50 
 Paraburdoo 241.60 120.80 80.55 
 Port Hedland 220.10 110.05 73.35 
 Roebourne 131.20 65.60 43.75 
 Sandfire 159.60 79.80 53.20 
 Shark Bay 175.10 87.55 58.35 
 Tom Price 211.60 105.80 70.55 
 Turkey Creek 165.60 82.80 55.20 
 Wickham 301.60 150.80 100.55 
 Wyndham 158.10 79.05 52.70 
(7) Interstate – Capital City    
 Sydney 240.00 120.00 80.00 
 Melbourne 240.35 120.20 80.10 
 Other Capitals 203.15 101.60 67.65 
(8) Interstate - Other    
 than Capital City 163.00 81.50 54.35 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) W.A. - South of    
 26° South Latitude 75.75   
(10) W.A. - North of    
 26° South Latitude 92.05   
(11) Interstate 92.05   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL NOT INVOLVING AN OVERNIGHT STAY 
WHERE ACCOMMODATION ONLY IS PROVIDED 
(12) W.A. - South of 26° 

South Latitude: 
   

 Breakfast 13.65   
 Lunch 13.65   
 Dinner 37.15   
(13) W.A. - North of 26° 

South Latitude: 
   

 Breakfast 15.35   
 Lunch 26.60   
 Dinner 35.50   
(14) Interstate    
 Breakfast 15.35   
 Lunch 26.60   
 Dinner 35.50   
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  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 24(3)(ii)) 

TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 22(2)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 24(3)(ii)) 

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 22(4)) 
  $ $ $ 
(15) Each Adult 21.95   
     
(16) Each Child 3.75   
MIDDAY MEAL (CLAUSE 21(11)) 
(17) Rate per meal 5.30   
(18) Maximum reimbursement 

per pay period 
26.50   

The allowances prescribed in this clause shall be varied in accordance with any movement in the equivalent allowances in the 
Public Service Award, 1992. 

 

2005 WAIRC 00495 
MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD NO A 4 OF 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
BOARD OF MANAGEMENT ALBANY REGIONAL HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 2 MARCH 2005 
FILE NO/S APPL 1295 OF 2004 
CITATION NO. 2005 WAIRC 00495 
 
 
Result Award varied 
Representation 
Applicant Ms J Freeman 
Respondents Ms K Berger 
 
 

Order 
Having heard Ms J Freeman on behalf of the Applicant and Ms K Berger on behalf of the Respondents and by consent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Miscellaneous Government Conditions and Allowances Award No 4 of 1992 be varied in accordance with 
the following schedule and that such variation shall have effect from the beginning of the first pay period commencing 
on or after 25 February 2005. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Delete the existing award provisions and insert the following in lieu thereof: 

1. - TITLE 
This award shall be known as the Miscellaneous Government Conditions and Allowances Award No 4 of 1992. 
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2. - ARRANGEMENT 
1.  Title 
2.  Arrangement 
3.  Area and Scope 
4.  Term of the Award 
5.  Definitions 
6.  Parental Leave 
7.  Leave Without Pay 
8.  Bereavement Leave 
9.  Study Leave 
10. Cultural/Ceremonial Leave 
11. Purchased Leave – 48/52 Wages Arrangement 
12. Deferred Wages Arrangement 
13. Blood/Plasma Donors Leave 
14. Emergency Services Leave 
15. Defence Force Reserves Leave 
16.  Payment of Wages 
17. Salary Packaging 
18.  Employment Records 
19.  Right of Entry 
20.  Trade Union Training Leave 
21.  Leave to Attend Union Business 
22. District Allowance 
23.  Fares and Travelling Allowances 
24.  Paid Leave for English Language Training 
25.  Employees Living North of the 26 degrees South Latitude 
26. Introduction of Change 
27. Consultation 
28. Collection of Banking Details 
29. Training and Skills Acquisition 
30. Union Facilities for Union Representatives 
31.  Witness and Jury Service 
32.  Liberty to Apply 
33.  Traineeships 
34. Commitment to Bargaining 
35. Access to Award 
36. Dispute Settlement Procedure 
Schedule A: Parties to Award 
Schedule B: List of Respondents 
Schedule C: List of Awards  

3. - AREA AND SCOPE 
This award shall apply throughout the State of Western Australia to all employees employed in all public authorities (as defined in 
the Industrial Relations Act 1979 as amended) or by the respondents as listed in Schedule B who are eligible to be members of the 
Liquor Hospitality and Miscellaneous Union, Western Australian Branch, but shall be limited by and shall be read in conjunction 
with the Area and Scope clauses of the awards listed in Schedule C of this award. 
Provided that any businesses operating as contractors who are bound by any of the awards listed in Schedule C of this award, shall 
not be bound by Clause 7. – Leave Without Pay, Clause 9. – Study Leave, Clause 25. – Employees Living North of 26 degrees 
South latitude and Clause 31. – Witness and Jury Service of this award. 

4. - TERM OF THE AWARD 
This award shall apply from 2 March 2005 for a term of four years. 

5. – DEFINITIONS 
“Commission” and “WAIRC” means the Western Australian Industrial Relations Commission. 
“De facto partner” means a relationship (other than a legal marriage) between two persons who live together in a “marriage-like” 
relationship and includes same sex partners. 
“Employee” means a person employed by a respondent listed in Schedule B. 
“Employer” means a respondent listed in Schedule B. 
“Organisation” means a respondent listed in Schedule B. 
“Partner” means either a spouse or a de facto partner. 
“Spouse” means, in a relation to a person, a person who is lawfully married to that person. 
“Union” means the Liquor Hospitality Miscellaneous Union, Western Australian Branch. 
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6. – PARENTAL LEAVE 
(1) Definitions 
 “Employee” includes full time, part time, permanent and fixed term contract employees. 

“Primary Care Giver” is the employee who will assume the principal role for the care and attention of a child/children.  
The employer may require confirmation of primary care giver status. 

 “Replacement Employee” is an employee specifically engaged to replace an employee proceeding on parental leave. 
 “Public sector” means an employing authority as defined in Section 5 of the Public Sector Management Act 1994. 
(2) Entitlement to parental and partner leave 

(a) An employee is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 
(i) birth of a child to the employee or the employee’s partner; or 
(ii) adoption of a child who is not the child or the stepchild of the employee or the employee’s partner; is 

under the age of five (5); and has not lived continuously with the employee for six (6) months or 
longer. 

(b) An employee identified as the primary care giver of a child and who has completed twelve months continuous 
service in the Western Australian public sector shall be entitled to seven (7) weeks paid parental leave. Paid 
parental leave will form part of the 52-week entitlement provided in subclause (2)(a).  
The entitlement of 7 weeks paid parental leave provided for in subclauses (2)(b) and (d) is increased to eight (8) 
weeks from 1 January 2006. 

(c) A pregnant employee can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth. Any other primary care giver can 
commence the period of paid parental leave from the birth date or, for the purposes of adoption, from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

(d) Paid parental leave for primary care purposes for any one birth or adoption shall not exceed seven (7) weeks 
from 1 January 2005 or eight (8) weeks from 1 January 2006. 

(e) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 
assuming the role of primary care giver. 

(f) Parental leave may not be taken concurrently by an employee and their partner except under special 
circumstances and with the approval of the employer. 

(g) Where less than the standard parental leave is taken, the unused portion of the period of paid or unpaid leave 
cannot be preserved in any way. 

(h) An employee may elect to receive pay in advance for the period of paid parental leave at the time the parental 
leave commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid 
parental leave. 

(i) An employee is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

(3) Partner leave 
An employee who is not a primary care giver shall be entitled to a period of unpaid partner leave of up to one (1) week 
at the time of the birth of a child/children to their partner. In the case of adoption of a child this period shall be increased 
to up to three (3) weeks unpaid leave. 

(4) Birth of a child 
(a) An employee shall provide the employer with a medical certificate from a registered medical practitioner naming 

the employee, or the employee’s partner, confirming the pregnancy and the estimated date of birth. 
(b) If the pregnancy results in other than a live child or the child dies in the seven (7) weeks immediately after the 

birth, the entitlement to paid parental leave remains intact. 
(c) The number of weeks referred to in subclause (4)(b) is increased to eight (8) weeks from 1 January 2006. 

(5) Adoption of a child 
(a) An employee seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 

examinations required for the adoption procedure.  Employees working or residing outside the Perth 
metropolitan area are entitled to an additional days unpaid leave. The employee may take any paid leave 
entitlement in lieu of this leave. 

(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated. Employees may take any other paid leave entitlement in 
lieu of the terminated parental leave or return to work. 

(6) Other leave entitlements 
(a) An employee proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued 

annual leave or long service leave for the whole or part of the period of unpaid parental leave. 
(b) Subject to all other leave entitlements being exhausted, an employee shall be entitled to apply for leave without 

pay following parental leave to extend their leave by up to two (2) years.  The employer’s approval is required 
for such an extension. 

(c) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the employer, the total combined period of leave without pay 
following parental leave will not exceed two (2) years. 

(d) An employee on parental leave is not entitled to paid absences other than as specified in subclauses (6) (a) and 
(e) and (2) (i). 
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(e) Should the birth or adoption result in other than the arrival of a living child, the employee shall be entitled to 
such period of paid personal leave or unpaid leave for a period certified as necessary by a registered medical 
practitioner. Such paid personal leave cannot be taken concurrently with paid parental leave. 

(f) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required to 
undergo a pregnancy related medical procedure the employee may take any paid personal leave to which the 
employee is entitled or unpaid leave for a period as certified necessary by a registered medical practitioner. 

(7) Notice and variation 
(a) The employee shall give not less than four (4) weeks notice in writing to the employer of the date the employee 

proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 
(b) An employee seeking to adopt a child shall not be in breach of subclause (7)(a) by failing to give the required 

period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(c) An employee proceeding on parental leave may elect to take a shorter period of parental leave and may, at any 
time during that period, elect to reduce or extend the period stated in the original application, provided four (4) 
weeks written notice is provided. 

(8) Transfer to a safe job 
Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the pregnant employee 
make it inadvisable for the employee to continue in her present duties, the duties shall be modified or the employee may 
be transferred to a safe position at the same classification level until the commencement of parental leave. 

(9) Replacement employee 
(a) Prior to engaging a replacement employee, the employer shall inform the person of the temporary nature of the 

employment and the entitlements relating to the return to work of the employee on parental leave. 
(b) A replacement employee may be employed part time. Subject to this subclause, paragraphs (g), (h), (i), (j) and 

(n) of subclause (11) and paragraphs (d) and (e) of subclause (12) of this clause apply to the part time 
employment of a replacement employee. 

(c) Nothing in this subclause shall be construed as requiring an employer to engage a replacement employee.  
(10) Return to work 

(a) An employee shall confirm the intention to return to work by notice in writing to the employer not less than four 
(4) weeks prior to the expiration of parental leave. 

(b) Where an employer has made a definite decision to introduce major changes that are likely to have a significant 
effect on the employee’s position, the employer shall notify the employee while they are on parental leave. 

(c) An employee on return to work from parental leave will be entitled to the same position or a position equivalent 
in pay, conditions and status and commensurate with the employee’s skill and abilities as the substantive position 
held immediately prior to proceeding on parental leave. Where the employee was transferred to a safe job, the 
employee is entitled to return to the position occupied immediately prior to transfer. 

(11)  Part time work 
(a) A pregnant employee may work part time in one or more periods while she is pregnant where part time 

employment is, because of the pregnancy, necessary or desirable. 
(b) An employee may return on a part time or job-share basis to the substantive position occupied prior to the 

commencement of leave or to a different position at the same classification level. The employee may work part 
time in one or more periods.  

(c) Subject to the employer’s approval, an employee who has returned on a part time basis may revert to full time 
work at the same classification level within two (2) years of the recommencement of work. 
Commencement on part-time work under this subclause, and return from part-time to full-time work under this 
subclause, shall not break the continuity of service or employment. 

(e) Subject to the provisions of this subclause and to the matters agreed in accordance with paragraph (i) of this 
subclause, part time employment shall be accordance with the provisions of this award, which shall apply on a 
pro rata basis. 

(f) An employee working part time under this subclause shall be entitled to leave accrued in respect of a period of 
full time employment, in such periods and manner as specified in the annual leave provisions of the relevant 
award. 

(g) (i) A full time employee shall be paid for and take any annual leave accrued in respect of a period of part 
time employment under this subclause, in such periods and manner as specified in the relevant award, as 
if the employee were working part time in the class of work the employee was performing as a part time 
employee immediately before resuming full time work. 

(ii) Provided that, by agreement between the employer and employee, the period over which the leave is 
taken may be shortened to the extent necessary for the employee to receive pay at the employee’s 
current full time rate. 

(h) An employee working part time under this subclause shall have sick leave entitlements which have accrued 
under the relevant award (including any entitlement accrued in respect of previous full time employment) 
converted into hours. When this entitlement is used, whether as a part time employee or as a full time employee, 
it shall be debited for the ordinary hours that the employee would have worked during the period of absence. 

(i) Before commencing a period of part time employment under this subclause, the employee and the employer shall 
agree upon: 
(i) the hours to be worked; the days upon which they will be worked and commencing times for the work; 
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(ii) the classification applying to the work to be performed; and 
(iii) the period of part time employment. 

(j) The terms of the agreement made under subclause (11) (i) may be varied by consent. 
(k) The terms of the agreement made under subclause (11) (i) shall be reduced to writing and retained by the 

employer. A copy of the agreement and any variation to it shall be provided to the employee by the employer. 
The terms of this agreement shall apply to the part time employment. 

(l) An employer may request, but not require, an employee working part time under this subclause to work outside 
of or in excess of the employee’s ordinary hours of duty provided for in the relevant award. 

(m) The work to be performed part time need not be the work performed by the employee in their former position but 
shall be work performed under this award. 

(n) An employee may work part time under this subclause notwithstanding any other provision of this or any other 
relevant award which limits or restricts the circumstances in which part time employment may be worked or the 
terms upon which it may be worked, including provisions: 
(i) limiting the number of employees who may work part time; 
(ii) establishing quotas as to the ratio of part time to full time employees; 
(iii) prescribing to a minimum or maximum number of hours a part time employee may work; or 
(iv) requiring consultation with, consent of, or monitoring by a union; 
and such provisions do not apply to part time work under this subclause. 

(12) Effect of parental leave and part time employment on the contract of employment 
(a) An employee employed for a fixed term contract shall have the same entitlement to parental leave, however, the 

period of leave granted shall not extend beyond the term of that contract. 
(b) Paid parental leave will count as qualifying service for all purposes under the relevant award. Absence on unpaid 

parental leave shall not break the continuity of service of employees but shall not be taken into account in 
calculating the period of service for any purpose under the relevant award.  

(c) An employee on parental leave may terminate employment at any time during the period of leave by written 
notice in accordance with the relevant award. 

(d) An employer shall not terminate the employment of an employee on the grounds of the employee’s application 
for parental leave, absence on parental leave, or because the employee has exercised or proposes to exercise any 
part time employment rights and/or benefits as provided for in subclause (11) but otherwise the rights of the 
employer in respect of termination of employment are not affected. 

(e) Any termination entitlements payable to an employee whose employment is terminated while working part time 
under subclause (11), or while working full time after transferring from part time work under subclause (11), 
shall be calculated by reference to the full time rate of pay at the time of termination and by regarding all service 
as a full time employee as qualifying for a termination entitlement based on the period of full time employment 
and all service as a part time employee on a pro rata basis. 

7. – LEAVE WITHOUT PAY 
(1) Subject to the provisions of subclause (2) of this clause, the employer may grant an employee leave without pay for any 

period and is responsible for that employee on their return. 
(2)  Every application for leave without pay will be considered on its merits and may be granted provided that the following 

conditions are met: 
(a)  The work of the employer is not inconvenienced; and 
(b)  All other leave credits of the employee are exhausted. 

(3)  An employee on a fixed term appointment may not be granted leave without pay for any period beyond that employee's 
approved period of engagement. 

(4)  Leave without pay for full time study 
The employer may grant an employee without pay to undertake full time study, subject to a yearly review of satisfactory 
performance. 
Leave without pay for this purpose shall not count as qualifying service for leave purposes. 

(5)  Leave without pay for Australian Institute of Sport scholarships 
Subject to the provisions of subclause (2) of this clause, the employer may grant an employee who has been awarded a 
sporting scholarship by the Australian Institute of Sport, leave without pay. 

8. – BEREAVEMENT LEAVE 
(1) Employees, including casuals, shall on the death of: 

(a) a partner of an employee; 
(b) a child or stepchild of an employee; 
(c) a parent or step-parent of an employee; 
(d) a brother, sister, step-brother or step-sister; or 
(e) any other person who, immediately before that person’s death, lived with an employee as a member of an 

employee’s family; 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the employer may 
exercise discretion to grant bereavement leave to an employee in respect of some other person with whom the employee 
has a special relationship. 
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(2) The two (2) days need not be consecutive. 
(3) Bereavement leave is not to be taken during any other period of leave. 
(4) An employee shall not be entitled to claim payment for bereavement leave on a day when that employee is not ordinarily 

rostered to work. 
(5) Payment of such leave may be subject to an employee providing evidence, if so requested by the employer, of the death 

or relationship to the deceased that would satisfy a reasonable person. 
(6) Employees requiring more than two (2) days bereavement leave in order to travel overseas or interstate in the event of 

the death overseas or interstate of a member of an employee’s immediate family may, upon providing adequate proof, in 
addition to any bereavement leave to which the employee is eligible, have immediate access to annual leave and/or 
accrued long service leave and/or leave without pay, provided all accrued leave is exhausted. 

9. – STUDY LEAVE 
(1)  Conditions for granting time off 

(a)  An employee may be granted time off with pay for part-time study purposes at the discretion of the employer. 
(b) Part-time employees are entitled to study leave on the same basis as full time employees. Employees working 

shift work or on fixed term contracts also have the same access to study leave as all other employees. 
(c) Time off with pay may be granted up to a maximum of five hours per week, including travelling time, where 

subjects of approved courses are conducted during normal working hours. The equivalent applies if studying by 
correspondence. 

(d) Employees who are obliged to attend educational institutions for compulsory block sessions may be granted time 
off with pay, including travelling time, up to the maximum annual amount allowed to an employee in paragraph 
(c) of this subclause. 

(e)  Employees shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study or for the mature age entrance examination for tertiary admission conducted by the Tertiary 
Institution Service Centre. 

(f) In every case the approval of time off to attend lectures and tutorials will be subject to: 
(i)  the employer’s convenience; 
(ii) the course being undertaken on a part-time basis; 
(iii)  employees undertaking an acceptable formal study load in their own time; 
(iv)  employees making satisfactory progress with their studies; and 
(v)  the course being relevant to the employee's career in the public sector and being of value to the state. 

(g) A service agreement or bond will not be required. 
(2) Payment of fees and other costs 

(a)  Cadets and trainees 
(i) Employers are to meet the payment of higher education administrative charges for cadets and trainees 

who, as a condition of their employment, are required to undertake studies at a post secondary 
institution. Employees who, of their own volition, attend such institutions to gain higher qualifications 
will be responsible for the payment of fees. 

(ii) This assistance does not include the cost of textbooks or Guild and Society fees. 
(iii)  An employee who is required to repeat a full academic year of the course will be responsible for 

payment of the higher education fees for that particular year. 
(b)  All employees 

Notwithstanding paragraph (a) of this subclause, the employer has the discretion to reimburse an employee for 
the full or part of any reasonable costs of enrolment fees, Higher Education Contribution Surcharge, compulsory 
textbooks, compulsory computer software, and other necessary study materials. Half of the value of the agreed 
costs shall be reimbursed immediately following production of written evidence of successful completion of the 
subject for which reimbursement has been claimed. The employer and employee may agree to alternative 
reimbursement arrangements. 

(3)  Approved courses 
(a) (i)  First degree or Associate Diploma courses at a post secondary institution. 

(ii)  Diploma courses and two year full time certificate courses at Technical and Further Education (TAFE). 
(iii)  Secondary courses leading to the Tertiary Entrance Examination (see paragraph (i) of subclause (4)) or 

courses preparing students for the mature age entrance conducted by the Tertiary Institutions Service 
Centre. 

(iv)  Courses recognised by the National Authority for the Accreditation of Translators and Interpreters 
(NAATI) in a language relevant to the needs of the public sector. 

(b)  Except as outlined in paragraph (d) of this subclause, employees are not eligible for study assistance if they 
already possess one of the qualifications specified in subclause (3)(a)(i) of this clause. 

(c)  An employee who has completed a Diploma through TAFE is eligible for study assistance to undertake a degree 
course at any of the tertiary institutions in subparagraph (3)(a)(i). An employee who has completed a two year 
full-time Certificate through TAFE is eligible for study assistance to undertake a Diploma course specified in 
subclause (3)(a)(ii) of this clause, or a degree or Associate Diploma course specified in subclause (3)(a)(i) of this 
clause. 
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(d)  Assistance towards additional qualifications including second or higher degrees may be granted in special cases 
in a specialist area of benefit to the public sector as well as the employee. 

(4)  For the purposes of this clause: 
(a)  In determining the employer’s convenience, employers should give due emphasis to the employee's career 

aspirations. 
(b)  An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition or 

the equivalent if studying by correspondence with at least half of the total formal study commitment being 
undertaken in the employee's own time, except in special cases such as where the employee is in the final year of 
study and requires less time to complete the course, or the employee is undertaking the recommended part-time 
year or stage and this does not entail five hours formal study. 

(c)  The relevance of a course should be determined from a public sector rather than an employer perspective. For 
instance, an employee may be undertaking a course of study which is of no special relevance to the employee's 
work or employer but which may well be particularly significant in some other section of the public sector. 

(d)  A first degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma 
towards a higher postgraduate qualification. 

(e)  In cases where employees are studying subjects that require fortnightly classes, the weekly study load should be 
calculated by averaging over two weeks the total fortnightly commitment. 

(f)  Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the employee's normal place 
of work. 

(g)  An employee shall not be granted more than five hours time off with pay per week except in exceptional 
circumstances where the employer may decide otherwise. 

(h)  Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(i)  Study leave for attendance at courses leading to the Tertiary Entrance Examination will generally only be 

granted if the employee has already unsuccessfully attempted to enter tertiary studies through the mature age 
entrance examination conducted by the Tertiary Institutions Service Centre. However, this condition will not 
apply if a pass in certain subjects is a prerequisite for entry into an intended course of non-tertiary study or 
training that meets the requirements specified in this clause. 

(5)  Subject to the provisions of subclause (6) of this clause, the employer may grant an employee full time study leave with 
pay to undertake: 
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or 
(b) study tours involving observations and/or investigations; or 
(c) a combination of postgraduate studies and study tours. 

(6) Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the 
following conditions are met: 
(a)  The course or a similar course is not available locally. Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of subclauses (1) to (5) of this clause and the 
Leave Without Pay provisions of this award. 

(b)  It must be a highly specialised course with direct relevance to the employee’s profession. 
(c)  It must be highly relevant to the employer’s corporate strategies and goals. 
(d) The expertise or specialisation offered by the course of study should not already be available through other 

employees employed within the organisation. 
(e)  If the applicant was previously granted study leave, studies must have been successfully completed at that time. 

Where an employee is still under a bond, this does not preclude approval being granted to take further study 
leave if all the necessary criteria are met. 

(f) A fixed term contract employee may not be granted study leave with pay for any period beyond that employee’s 
approved period of engagement. 

(7) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory 
performance. 

(8) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an employer, 
financial assistance to the extent of the difference between the employee’s normal wage and the value of the award may 
be considered. Where no outside award is granted and where a request meets all the necessary criteria, then part or full 
payment of wages may be approved at the discretion of the employer. 

(9) The employer supports recipients of coveted awards and fellowships by providing study leave with pay. Recipients 
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, 
accommodation or a contribution towards accommodation. 

(10) Where recipients are in receipt of a living allowance, this amount should be deducted from the employee’s wages for 
that period. 

(11) Where the employer approves full time study leave with pay, the actual wage contribution forms part of the employer’s 
approved average staffing level funding allocation. Employers should bear this in mind if considering temporary relief. 

(12) Where study leave with pay is approved and the employer also supports the payment of transit costs and/or an 
accommodation allowance, the employer will gain approval for the transit and accommodation costs as required. 

(13) Where employees travelling overseas at their own expense wish to participate in a study tour or convention whilst on 
tour, study leave with pay may be approved by the employer together with some local transit and accommodation 
expenses providing it meets the requirements of subclause (6) of this clause. Each case is to be considered on its merits. 
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(14) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges 
and conditions of service prescribed for employees under this award. 

10. – CULTURAL/CEREMONIAL LEAVE 
(1) Cultural/ceremonial leave shall be available to all employees. 
(2) Such leave shall include leave to meet the employee’s customs, traditional law and to participate in cultural and 

ceremonial activities. 
(3) Employees are entitled to time off without loss of pay for cultural/ceremonial purposes, subject to agreement between 

the employer and employee and sufficient leave credits being available. 
(4) The employer will assess each application for ceremonial/cultural leave on its merits and give consideration to the 

personal circumstances of the employee seeking the leave. 
(5) The employer may request reasonable evidence of the legitimate need for the employee to be allowed time off. 
(6) Cultural/ceremonial leave may be taken as whole or part days off.  Each day, or part thereof, shall be deducted from: 

(a) the employee’s annual leave entitlements (where applicable); or 
(b) accrued days off or time in lieu. 

(7) Time off without pay may be granted by arrangement between the employer and the employee for cultural/ceremonial 
purposes. 

11. – PURCHASED LEAVE – 48/52 WAGES ARRANGEMENT 
(1) The employer and an employee may agree to enter into an arrangement whereby the employee can purchase up to four 

(4) weeks additional leave. 
(2) The employer will assess each application for 48/52 wage arrangement on its merits and give consideration to the 

personal circumstances of the employee seeking the arrangement. 
(3) Access to this entitlement will be subject to the employee having satisfied the employer’s accrued leave management 

policy. 
(4) The employee can agree to take a reduced wage spread over the 52 weeks of the year and receive the following amounts 

of additional purchased leave:  

Number of weeks wages 
spread over 52 weeks 

Number of weeks 
purchased leave 

48 weeks 4 weeks 
49 weeks 3 weeks 
50 weeks 2 weeks 
51 weeks 1 week 

(5) The purchased leave will not be able to be accrued.  The employee is to be entitled to pay in lieu of the additional leave 
not taken.  In the event that the employee is unable to take such purchased leave, their wage will be adjusted on the last 
pay period in January to take account of the fact that time worked during the year was not included in the wage. 

(6) Where an employee who is in receipt of a higher duties allowance provided for in the relevant award proceeds on any 
period of additional purchased leave, the employee shall not be entitled to receive payment of the allowance for any 
period of purchased leave.  

(7) In the event that a part time employee’s ordinary working hours are varied during the year, the wage paid for such leave 
taken will be adjusted on the last pay in January to take into account any variations to the employee’s ordinary working 
hours during the previous year. 

12. – DEFERRED WAGES ARRANGEMENT 
(1) With the written agreement of the employer, an employee may elect to receive, over a four-year period, 80% of the wage 

they would otherwise be entitled to receive in accordance with the relevant award. 
(2) The employer will assess each application for deferred salary on its merits and give consideration to the personal 

circumstances of the employee seeking the leave. 
(3) On completion of the fourth year, an employee will be entitled to 12 months leave and will receive an amount equal to 

80% of the wage they were otherwise entitled to in the fourth year of deferment. 
(4) Where an employee completes four (4) years of deferred wage service and is not required to attend duty in the following 

year, the period of non-attendance shall not constitute a break in service and shall count as service on a pro-rata basis for 
all purposes. 

(5) An employee may withdraw from this arrangement prior to completing a four-year period by written notice.  An 
employee will receive a lump sum payment of wages forgone to that time but will not be entitled to equivalent absence 
from duty. 

(6) The employer will ensure that superannuation arrangements and taxation effects are fully explained to the employee by 
the relevant authority.  The employer will put any necessary arrangements into place. 

13. – BLOOD/PLASMA DONORS LEAVE 
(1) Subject to operational requirements, employees shall be entitled to absent themselves from the workplace in order to 

donate blood or plasma in accordance with the following general conditions: 
(a) prior arrangements with the supervisor has been made and at least two (2) days’ notice has been provided; or 
(b) the employee is called upon by the Red Cross Blood Centre. 

(2) The notification period shall be waived or reduced where the line manager is satisfied that operations would not be 
unduly affected by an employee’s absence. 
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(3) Employees shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
(4) Employees shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood or plasma to 

the Red Cross Blood Centre. 
14. – EMERGENCY SERVICES LEAVE 

(1) Subject to operational requirements, paid leave of absence shall be granted by the employer to an employee who is an 
active volunteer member of State Emergency Service, St John Ambulance Brigade, Volunteer Fire and Rescue Service, 
Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for attendances at 
emergencies as declared by the recognised authority. 

(2) The employer shall be advised as soon as possible by an employee, the emergency service, or other person as to the 
absence and, where possible, the expected duration of leave. 

(3) The employee must complete a leave of absence form immediately upon return to work. 
(4) The application form must be accompanied by a certificate from the emergency organisation certifying that the 

employee was required for the specified period. 
(5) An employee who, during the course of an emergency, volunteers their services to an emergency organisation, shall 

comply with subclauses (2), (3) and (4) of this clause. 
15. – DEFENCE FORCE RESERVES LEAVE 

(1)  The employer must grant leave of absence for the purpose of defence service to an employee who is a volunteer member 
of the Defence Force Reserves or the Cadet Force. Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

(2)  Leave of absence may be paid or unpaid in accordance with the provisions of this clause. 
(3)  Application for leave of absence for defence service shall, in all cases, be accompanied by evidence of the necessity for 

attendance. At the expiration of the leave of absence granted, the employee shall provide a certificate of attendance to 
the employer. 

(4) Paid leave 
(a)  An employee who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid 

leave of absence for defence service, subject to the conditions set out hereunder. 
(b)  Part-time employees shall receive the same paid leave entitlement as full-time employees, but payment shall only 

be made for those hours that would normally have been worked but for the leave. 
(c)  On written application, an employee shall be paid wages in advance when proceeding on such leave. 
(d)  Casual employees are not entitled to paid leave for the purpose of defence service. 
(e)  An employee is entitled to paid leave for a period not exceeding 105 hours on full pay in any period of twelve 

months commencing on 1 July in each year. 
(f)  An employee is entitled to a further period of leave not exceeding 16 calendar days in any period of twelve 

months commencing on July 1. Pay for this leave shall be at the rate of the difference between the normal 
remuneration of the employee and the Defence Force payments to which the employee is entitled if such 
payments do not exceed normal wages. In calculating the pay differential, pay for Saturdays, Sundays, Public 
Holidays and rostered days off is to be excluded, and no account is to be taken of the value of any board or 
lodging provided for the employee. 

(5)  Unpaid leave 
(a)  Any leave for the purpose of defence service that exceeds the paid entitlement prescribed in subclause (4) of this 

clause shall be unpaid. 
(b)  Casual employees are entitled to unpaid leave for the purpose of defence service. 

(6)  Use of other leave 
(a)  An employee may elect to use annual or long service leave credits for some or all of their absence on defence 

service, in which case they will be treated in all respects as if on normal paid leave. 
(b)  An employer cannot compel an employee to use annual leave or long service leave for the purpose of defence 

service. 
16. – PAYMENT OF WAGES 

(1)  Wages shall be paid fortnightly. Overtime and penalty rates, where applicable, shall be paid at least monthly. 
(2)  Accompanying each payment of wages there shall be a pay advice slip to be retained by the employee. On this slip the 

employer shall clearly detail the gross wages, where practical its composition, the net wages payable and show details of 
each deduction. 

(3)  Overtime shall be calculated and based on the aggregate wage as provided in the wages clause of the relevant award 
before any deduction is made for board and/or lodging. 

(4) (a)  On termination of employment the employer shall pay to the employee all monies payable to that employee 
before the employee leaves the place of employment or the same shall be forwarded to the employee by post in 
the following week. 

(b)  In the case of an officer covered by the WA Mint Security Officers Award 1988, following the resignation, 
termination or dismissal of an officer, the Mint may deduct any monies owed to the Mint from monies due and 
payable to the officer, other than payment for notice given in accordance with subclause (2) of clause 6. - 
Contract of Employment of the WA Mint Security Officers Award, provided that the officer has accepted the 
amount of the deduction as correct. 

(5)  Wages shall be paid by direct funds transfer to the credit of an account nominated by the employee at such bank, 
building society or credit union approved by the employer. 
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Provided that where such form of payment is impractical or where some exceptional circumstances exist and by 
agreement between the employer and the union, payment by cheque may be made. 

(6)  An employee who performs shift or weekend work irregularly may be paid shift or weekend penalties during the pay 
period in which the work is performed. 

(7)  Subject to the provisions of this clause, no deduction shall be made from an employee's wages unless the employee has 
authorised such deduction in writing. 

(8) In the case of employees of the Minister for Education, where an employee works additional hours and/or duties, the 
additional payment due shall be made within one month of those additional hours and/or duties being worked. 

17. – SALARY PACKAGING 
(1) An employee may, by agreement with the employer, enter into a salary packaging arrangement in accordance with this 

clause and Australian Taxation Office requirements. 
(2) Salary packaging is an arrangement whereby the entitlements and benefits under the relevant award/s contributing 

toward the Total Employment Cost (TEC) – as defined in subclause (3) – of an employee, can be reduced by and 
substituted with another or other benefits. 

(3)  The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(a) the base wage; 
(b)  other cash allowances; 
(c)  non-cash benefits; 
(d)  any Fringe Benefit Tax liabilities currently paid; and 
(e)  any variable components. 

(4) Where an employee enters into a salary packaging arrangement the employee will be required to enter into a separate 
written agreement with the employer setting out the terms and conditions of the salary packaging arrangement. 

(5) Notwithstanding any salary packaging arrangement, the wage rate as specified in the relevant award is the basis for 
calculating wage related entitlements specified in the relevant award/s. 

(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable 
federal and state legislation.  Compulsory employer contributions made to superannuation schemes established under the 
State Superannuation Act 2001 and the Parliamentary Superannuation Act 1970 are calculated on the gross (pre-
packaged) wage amount regardless of whether an employee participates in a salary packaging arrangement with their 
employer. 

(7) A salary packaging arrangement cannot increase the costs to the employer of employing an individual. 
(8) A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the 

employer or employee is or may become liable for and are related to the salary packaging arrangement, shall be borne in 
full by the employee. 

(9) In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the employee may 
vary or cancel that salary packaging arrangement. 

18. – EMPLOYMENT RECORDS 
(1)  Definitions 

In this clause: 
“industrial instrument” means:  
(a) an award;  
(b) an industrial agreement;  
(c) an order of the Commission under the Industrial Relations Act 1979; or 
(d) an employer-employee agreement. 
“relevant person” means:  
(e) the employee concerned;  
(f) if the employee is a represented person, their representative. The term representative includes the Secretary and 

duly accredited officials of the union;  
(g) a person authorised in writing by the employee;  
(h) the Secretary or duly accredited official of the union; and 
(i) an officer referred to in section 93 of the Industrial Relations Act 1979 authorised in writing by the Registrar. 

(2)  Keeping of employment records  
The employer shall keep, or cause to be kept, employment records showing:  
(a) the employee’s name and, if the employee is under 21 years of age, their date of birth; 
(b) any industrial instrument that applies;  
(c) the date on which the employee commenced employment with the employer;  
(d) for each day:  

(i) the time at which the employee started and finished work, including roster details if applicable;  
(ii) the period or periods for which the employee was paid; and  
(iii) details of work breaks including meal breaks;  
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(e) for each pay period: 
(i)  the employee’s designation;  
(ii) the gross and net amounts paid to the employee under the industrial instrument; and  
(iii) all deductions and the reasons for them;  

(f)  all leave taken by the employee, whether paid, partly paid or unpaid;  
(g) the information necessary for the calculation of the entitlement to, and payment for long service leave under the 

industrial instrument;  
(h) any other information in respect of the employee required under the industrial instrument to be recorded; and  
(i) any information, not otherwise covered by this clause, that is necessary to show that the  benefits received by the 

employee comply with the industrial instrument.  
(3)  The employer must ensure that:  

(a) the employment records are kept in accordance with the Industrial Relations (General) Regulations 1997 as 
amended or superseded from time to time;  

(b)  each entry in relation to long service leave is retained: 
(i) during the employment of the employee; and  
(ii) for not less than 7 years after the employment terminates; and  

(c)  each other entry is retained for not less than 7 years after it is made.  
(4)  Form of records 

An employer is to ensure that the employment records of the employer are kept: 
(a)  by:   

(i)  making entries in the English language in or on a separate page of a bound or loose-leaf book kept 
specifically for that purpose; or  

(ii)  recording or storing the particulars required to be entered in the employment records by means of a 
mechanical, electronic or other device, but so that the particulars so recorded or stored will remain in the 
form in which they were originally recorded or stored and will be capable of being reproduced in written 
form in the English language;  

(b)  with only one employee’s records appearing on any one page;  
(c) so that the record for each pay period of each employee is identifiable; and  
(d) in a manner that enables compliance with subclauses (2) and (3) of this clause to be readily ascertained.  

(5)  A person is not to alter employment records unless the alteration is annotated so as to identify: 
(a)  the nature of the alteration;  
(b) the person making the alteration; and  
(c) the date on which the alteration was made.  

(6)  Access to employment records 
An employer, on written request by a relevant person, must:  
(a) produce to the person the employment records relating to an employee; and  
(b) let the person inspect the employment records.  

(7)  The duty placed on an employer by subclause (6):  
(a)  continues so long as the records are required to be kept under subclause (3);  
(b)  is not affected by the fact that the employee is no longer employed by the employer or that the industrial 

instrument no longer applies to them;  
(c) includes the further duties: 

(i)  to let the relevant person enter premises of the employer for the purpose of inspecting the records; and  
(ii)  to let the relevant person take copies of or extracts from the records; and 

(d) must be complied with not later than: 
(i)  at the end of the next pay period after the request is received; or  
(ii)  the seventh day after the day on which the request was made to the employer.  

(8) If the employer maintains a personal or other file on an employee, the employee shall be entitled to examine all material 
contained on that file and take copies at a time that does not result in the employer’s business being unduly interrupted 
or otherwise hampered. 

19. – RIGHT OF ENTRY 
(1) Right of entry for discussions with employees 

(a) Definitions 
In this clause:  
“authorised representative” means a person who holds an authority in force under the Industrial Relations Act 
1979;  
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“relevant employee”, when used in connection with the exercise of a power by an authorised representative of 
the union, means an employee who is a member of the union or who is eligible to become a member of the 
union.  

(b) An authorised representative of the union may, on notification to the employer, enter during working hours, any 
premises where relevant employees work, for the purpose of holding discussions at the premises with any of the 
relevant employees who wish to participate in those discussions.  

(2) Right of entry to investigate breaches 
(a) An authorised representative of the union may, on notification to the employer, enter during working hours, any 

premises where relevant employees work, for the purpose of investigating any suspected breach of an award, 
industrial agreement or order that applies to any such employee, or the Industrial Relations Act 1979, the 
Minimum Conditions of Employment Act 1993, or the Occupational Safety and Health Act 1984.  

(b) An “authorised representative” and “relevant employees” have the same meaning as in subclause (1)(a). 
(c) For the purpose of investigating a suspected breach in accordance with this clause, the authorised representative:  

(i) subject to subclause (2)(d), may require the employer to produce for the representative’s inspection, 
during working hours at the employer’s premises or at any mutually convenient time and place, any 
employment records of employees or other documents kept by the employer that are related to the 
suspected breach;  

(ii) shall not conduct interviews during normal working hours in the circumstances that will result in the 
employer’s business being unduly interrupted or otherwise hampered; 

(iii) may make copies of the entries in the employment records or documents related to the suspected breach;  
(iv) shall treat with confidentiality any information obtained from employment records; and  
(v) may, during working hours, inspect or view any work, material, machinery, or appliance that is relevant 

to the suspected breach.  
(d) In exercising a power under subclause (2)(a), an authorised representative is not entitled to require the production 

of employment records or other documents unless, before exercising the power, the authorised representative has 
given the employer concerned:  
(i) at least 24 hours’ written notice, if the records or other documents are kept on the employer’s premises; 

or  
(ii) at least 48 hours’ written notice, if the records or other documents are kept elsewhere.  

(e) The provisions of subclause (2)(d) apply except where, in accordance with section 49I (7) of the Industrial 
Relations Act 1979, the Commission has waived the requirement for the authorised representative to give the 
employer concerned notice. 

(f) Where the Commission has waived the requirement to give the employer concerned notice of an intended 
exercise of a power, the authorised representative must, after entering the premises and before requiring the 
production of the records or documents, give the person who is apparently in charge of the premises the 
certificate or a copy of the certificate provided by the Commission under section 49I (8) of the Industrial 
Relations Act 1979 authorising the authorised representative’s exercise of a power without notice. 

(3) In respect of non-public access areas at the Art Gallery of Western Australia and areas at the WA Mint designated by the 
Mint as high security areas, the authorised representative will give the employer at least 24 hours’ notice of an intention 
to enter these areas in accordance with subclauses (1) and (2). 

(4) If:  
(a) a person proposes to enter, or is on, premises in accordance with subclauses (1) or (2); and  
(b) the occupier, including a person in charge of the premises, requests the person to show their authority;  
the person is not entitled to enter or remain on the premises unless they show the occupier the authority in force under 
the Industrial Relations Act 1979.  

(5) The occupier of premises must not refuse, or intentionally and unduly delay, entry to the premises by a person entitled to 
enter the premises under subclauses (1) or (2). 

(6) A person must not intentionally and unduly hinder or obstruct an authorised representative in the exercise of the powers 
conferred by this clause.  

(7) A person must not purport to exercise the powers of an authorised representative under this clause if the person is not the 
holder of a current authority issued by the Registrar under Division 2G of Part II of the Industrial Relations Act 1979.  

(8) The parties shall comply with the terms of Division 2G of Part II of the Industrial Relations Act 1979. 
20. – TRADE UNION TRAINING LEAVE 

(1)  Subject to the provisions of this clause: 
(a)  The employer shall grant paid leave of absence to employees who are nominated by their union to attend short 

courses relevant to the public sector or the role of union workplace representatives conducted by the Union 
Training Project, the Trade Union Education Foundation, UnionsWA or the Liquor, Hospitality and 
Miscellaneous Union. 

(b)  Paid leave of absence shall also be granted for employees to attend similar courses or seminars as from time to 
time approved by agreement between the employer and the union. 

(2)  An employee shall be granted up to a maximum of five days' paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of absence in excess of five days and up to 10 days may be 
granted in any one calendar year provided that the total leave being granted in that year and in the subsequent year does 
not exceed 10 days. 
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(3)  (a)  Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates 
or overtime. 

(b)  Where a public holiday or rostered day off (including a rostered day off as a result of working a 38-hour week) 
falls during the duration of a course, a day off in lieu of that day will not be granted. 

(4)  Subject to subclause (3) of this clause, shift employees attending a course shall be deemed to have worked the shifts they 
would have worked had leave not been taken to attend the course. 

(5) Part time employees shall receive the same entitlement as full time employees, but payment shall only be made for those 
hours that would normally have been worked but for the leave. 

(6) The granting of leave pursuant to the provisions of subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the convenience of the employer. 

(7) (a)  Any application by an employee shall be submitted to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer may agree to a lesser period of notice. 

(b)  All applications for leave shall be accompanied by a statement from the union indicating that the employee has 
been nominated for the course. The application shall provide details as to the subject, commencement date, 
length of course, venue and the organisation that is conducting the course. 

(8) A qualifying period of 12 months service shall be served before an employee is eligible to attend courses or seminars of 
more than one half-day duration. An employer may, where special circumstances exist, approve an application to attend 
a course or seminar where an employee has less than 12 months service. 

(9)  (a)  The employer shall not be liable for any expenses associated with an employee's attendance at trade union 
training courses. 

(b)  Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

21. – LEAVE TO ATTEND UNION BUSINESS 
(1)  (a)  The employer shall grant paid leave during ordinary working hours to an employee: 

(i)  who is required to give evidence before any industrial tribunal; 
(ii) who, as a union nominated representative of the employees, is required to attend negotiations and/or 

conferences between the union and employer; 
(iii) when prior agreement between the union and employer has been reached for the employee to attend 

official union meetings preliminary to negotiations or industrial hearings; 
(iv)  who, as a union nominated representative of the employees, is required to attend joint 

union/management consultative committees or working parties. 
(b)  The granting of leave pursuant to paragraph (a) of this subclause shall only be approved: 

(i)  where an application for leave has been submitted by an employee a reasonable time in advance; 
(ii)  for the minimum period necessary to enable the union business to be conducted or evidence to be given; 
(iii)  for those employees whose attendance is essential; 
(iv)  when the operation of the organisation is not being unduly affected and the convenience of the employer 

impaired. 
(2) (a)  Leave of absence shall be granted at the ordinary rate of pay. 

(b)  The employer shall not be liable for any expenses associated with an employee attending to union business. 
(c)  Leave of absence granted under this clause shall include any necessary travelling time and normal working 

hours. 
(3)  (a)  Nothing in this clause shall diminish the existing arrangements relating to the granting of paid leave for union 

business. 
(b)  An employee shall not be entitled to paid leave to attend union business other than as prescribed by this clause. 

(4)  The provisions of this clause shall not apply: 
(a)  to special arrangements made between the parties, which provide for unpaid leave for employees to conduct 

union business; 
(b)   when an employee is absent from work without the approval of the employer; and 
(c)  to casual employees. 

22. – DISTRICT ALLOWANCE 
(1)  For the purposes of this clause the following terms shall have the following meaning: 

(a) “Dependant” in relation to an employee means: 
(i)  a spouse; or 
(ii)  where there is no spouse, a child or any other relative resident within the State who relies on the 

employee for their main support; 
who does not receive a district or location allowance of any kind. 

(b) “Partial Dependant” in relation to an employee means: 
(i)  a spouse; or 
(ii)  where there is no spouse, a child or any other relative resident within the State who relies on the 

employee for their main support; 
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who receives a district or location allowance of any kind less than that applicable to an employee without 
dependants under any award, agreement or other provision regulating the employment of the partial dependant. 

(c) “Spouse” means an employee’s spouse including de facto partner. 
(2)  For the purposes of this clause, the boundaries of the various districts shall be as described below and as delineated in 

subclause (6) of this clause. 
District: 
1.  The area within a line commencing on coast; thence east along latitude 28 to a point north of Tallering Peak; 

thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; thence to a point southeast 
at the junction of latitude 32 and longitude 119; thence south along longitude 119 to coast. 

2.  That area within a line commencing on the south coast at longitude 119; thence east along the coast to longitude 
123; thence north along longitude 123 to a point on latitude 30; thence west along latitude 30 to the boundary of 
No. 1 District. 

3.  The area within a line commencing on coast at latitude 26; thence along latitude 26 to longitude 123; thence 
south along longitude 123 to the boundary of No. 2 District. 

4.  The area within a line commencing on the coast at latitude 24; thence east to the South Australian border; thence 
south to the coast; thence along the coast to longitude 123; thence north to the intersection of latitude 26; thence 
west along latitude 26 to the coast. 

5.  That area of the State situated between the latitude 24 and a line running east from Carnot Bay to the Northern 
Territory border. 

6.  That area of the State north of a line running east from Carnot Bay to the Northern Territory border. 
(3)  An employee shall be paid a district allowance at the standard rate prescribed in Column II of subclause (6) of this 

clause for the district in which the employee's headquarters is located. Provided that where the employee's headquarters 
is situated in a town or place specified in Column III of subclause (6) of this clause, the employee shall be paid a district 
allowance at the rate appropriate to that town or place as prescribed in Column IV of subclause (6) of this clause. 

(4)  An employee who has a dependant shall be paid double the district allowance prescribed by subclause (3) of this clause 
for the district, town or place in which the employee's headquarters is located. 

(5)  Where an employee has a partial dependant the total district allowance payable to the employee shall be the district 
allowance prescribed by subclause (3) of this clause, plus an allowance equivalent to the difference between the rate of 
district or location allowance the partial dependant receives and the rate of district or location allowance the partial 
dependant would receive if they were employed in a full time capacity under the award, agreement or other provision 
regulating the employment of the partial dependant. 

(6)  The weekly rate of district allowance payable to employees pursuant to subclause (3) of this clause shall be as follows:  

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT STANDARD RATE EXCEPTIONS TO 

STANDARD RATE 
RATE 

 $ per week Town or place $ per week 
6 66.23 Nil Nil 
5 54.14 Fitzroy Crossing 

Halls Creek 
Turner River Camp 

Nullagine 
Liveringa (Camballin) 

Marble Bar 
Wittenoom 
Karratha 

Port Hedland 

72.84 
67.80 
63.84 
59.24 

4 27.26 Warburton Mission 
Carnarvon 

73.49 
25.63 

3 17.23 Meekatharra 
Mount Magnet 

Wiluna 
Laverton 
Leonora 

Cue 

27.26 

2 12.19 Kalgoorlie 
Boulder 

Ravensthorpe 
Norseman 

Salmon Gums 
Marvel Loch 

Esperance 

4.06 
16.26 

1 Nil Nil Nil 
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(Note: In accordance with subclause (4) of this clause, employees with dependants shall be entitled to double the rate of 
district allowance shown.) 
The allowances prescribed in this subclause shall operate from the beginning of the first pay period commencing on or 
after December 21 2004. 

(7)  When an employee is on approved annual recreation leave, the employee shall, for the period of such leave, be paid the 
district allowance to which the employee would ordinarily be entitled. 

(8)  When an employee is on long service leave or other approved leave with pay (other than annual recreation leave), the 
employee shall only be paid district allowance for the period of such leave if the employee, dependants or partial 
dependants remain in the district in which the employee's headquarters is situated. 

(9)  When an employee leaves their district on duty, payment of any district allowance to which the employee would 
ordinarily be entitled shall cease after the expiration of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved by the employer. 

(10)  Except as provided in subclause (9) of this clause, a district allowance shall be paid to any employee ordinarily entitled 
thereto in addition to reimbursement of any travelling transfer or relieving expenses or camping allowance. 

(11)  Where an employee, whose headquarters is located in a district in respect of which no allowance is prescribed in 
subclause (6) of this clause, is required to travel or temporarily reside for any period in excess of one month in any 
district or districts in respect of which such allowance is so payable, the employee shall be paid for the whole of such 
period a district allowance at the appropriate rate pursuant to subclauses (3), (4) or (5) of this clause, for the district in 
which the employee spends the greater period of time. 

(12)  When an employee is provided with free board and lodging by the employer or a public authority the allowance shall be 
reduced to two-thirds of the allowance the employee would ordinarily be entitled to under this clause. 

(13)  An employee who is employed on a part-time basis shall be entitled to district allowance on a pro-rata basis. The 
allowance shall be determined by calculating the hours worked by the employee as a proportion of the full-time hours 
prescribed by the award under which the employee is employed. That proportion of the appropriate district allowance 
shall be payable to the employee. 

(14)  The rates expressed in subclause (6) of this clause shall be adjusted every twelve (12) months ending on December 31 in 
accordance with the official "Consumer Price Index" for Perth as published by the Australian Bureau of Statistics (Cat. 
No. 6401.0). 
The adjustment of rates shall be effective from the beginning of the first pay period to commence on or after the first day 
of January each year. 

23. – FARES AND TRAVELLING ALLOWANCES 
(1)  Where an employee is required during their normal working hours, by the employer, to work outside their usual place of 

employment, the employer shall pay the employee any reasonable travelling expenses incurred except where an 
allowance is paid in accordance with subclause (2) of this clause. 

(2) (a)  Where an employee is required and authorised to use their own motor vehicle in the course of their duties, they 
shall be paid an allowance not less than that provided for in the schedules set out in this subclause. 
Notwithstanding anything contained in this subclause the employer and the employee may make any other 
arrangements as to car allowance not less favourable to the employee. 

(b)  Where an employee in the course of a journey travels through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate applicable to each of the separate areas traversed. 

(c)  A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth day of June 
the following year. 
Rates of hire for use of employee's own vehicle on employer's business 

Schedule 1 – Motor Vehicle Allowance 

Area and Details Engine Displacement (in cubic centimetres) 
 

 Over 2600cc Over 1600cc – 2600cc 
 

1600cc & under 

 Rate (cents) per Kilometre 
 

Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5˚ South Latitude 78.7 67.3 56.4 
Rest of State 73.7 62.9 52.4 

Schedule 2 – Motor Cycle Allowances 

Rate (cents) per Kilometre 23.9   

Motor vehicles with rotary engines are to be included in the 1600 – 2600cc category. 
(3)  The allowance prescribed in this clause shall be varied by the parties in accordance with any movement in the 

allowances in the Public Service Award 1992. 
(4)  Provided that this clause shall not apply to employees employed pursuant to the Western Australian Mint Security 

Officers' Award 1988. 
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24. – PAID LEAVE FOR ENGLISH LANGUAGE TRAINING 
(1)  Leave during normal working hours without loss of pay shall be granted to employees from a non-English speaking 

background who are unable to meet standards of communication to advance career prospects, who constitute a safety 
hazard or risk to themselves and/or fellow employees, or who are not able to meet the accepted production requirements 
of that particular occupation or industry, to attend English training conducted by an approved and authorised authority. 
The selection of employees for training will be determined by consultation between the employer and the union.  

(2)  Leave will be granted to enable employees selected to achieve an acceptable level of vocational English proficiency. In 
this respect the tuition content with specific aims and objectives incorporating the pertinent factors at subclause (3) of 
this clause shall be agreed between the employer, the union and the Adult Multicultural Education Services or other 
approved authority conducting the training. 

(3)  Subject to appropriate needs assessment, participation in training will be on the basis of minimum of 100 hours per 
employee per year. 

(4) The agreed desired proficiency level will take account of the vocational needs of an employee in respect of 
communication, safety, welfare, and productivity within their current position as well as those positions to which they 
may be considered for promotion or redeployment. It will also take account of issues in relation to training, retraining 
and multi-skilling, award restructuring, industrial relations and safety provisions, and equal opportunity employment 
legislation. 

25. EMPLOYEES LIVING NORTH OF THE 26 DEGREES SOUTH LATITUDE 
(1)  The conditions and allowances specified in this clause shall apply to all employees whose headquarters are located north 

of the 26 degrees south latitude. 
(2)  (a)  An employee shall receive an additional five working days' annual leave on the completion of each 12 months' 

continuous service in the region. 
(b)  An employee who proceeds on annual leave before having completed the necessary year of continuous service 

may be given approval for the additional five working days' leave provided the leave is taken at the employer's 
convenience and provided the employee returns to that region to complete the necessary service. 

(c)  Where an employee has served continuously for at least a year north of the 26 degrees south latitude, and 
leaves the region because of promotion or transfer, a pro rata annual leave credit to be cleared at the 
employer's convenience shall be approved on the following basis: 

Completed months of 
continuous service in the 
region after the initial years 
service 
 

 1 2 3 4 5 6 7 8 9 10 11 

Pro rata additional annual 
leave (working days) 

 Nil Nil 1 1 2 2 2 3 3 4 4 

(d)  Where payment in lieu of pro rata annual leave is made on the death, resignation or retirement of an employee 
in the region, in addition to the payment calculated on a four week basis, payment may be made for the pro 
rata entitlement contained in paragraph (c) of this subclause. 

(3)  Employees who are tenants occupying Government Employees Housing Authority (GEHA) houses equipped with gas 
hot water systems are eligible for a reimbursement up to a maximum of $24.00 per month. 

(4)  Employees who have dependant school age children resident with them shall receive an allowance of $100 per annum 
per child to a maximum of $400 per annum per family. 

(5) (a)  Employees who work north of the 26th parallel shall be entitled to an annual leave travel concession, on an 
annual basis, for recreation leave. 

(b)  Provided that the entitlement referred to in paragraph (a) of this subclause shall only be available to employees 
who have worked continuously in the area for 12 months. 

(c)  An employee may elect to proceed direct to any point south of the 26th parallel in Western Australia, provided 
that travel will only be approved to a point not further south than Perth; provided further that where special 
circumstances exist, approval may be given for the concession to apply to other destinations. 

(d)  The concession shall be available in the following manner: 
(i)  a return air fare for the employee and their dependants to Perth; or  
(ii)  full motor vehicle allowance for the car trip at the rates prescribed in Clause 23. - Fares and Travelling 

Allowances of this award, provided that reimbursement shall not exceed the cost of a return airfare to 
Perth for the employee and dependants. 

(e)  An employee who has less than 12 months of service in the abovementioned area and who is required to 
proceed on annual leave to suit the convenience of the employer, shall be entitled to the provisions of 
paragraph (d) of this subclause. 

(f)  Paid travelling time 
(i) In the case of travel as described in paragraph (d)(i) of this subclause, one day, each way, travelling time 

shall be paid for as though worked; 
(ii)  In the case of travel as described in paragraph (d)(ii) of this subclause, employees shall be entitled to the 

following travelling time, paid for as though worked -  
(aa) employees stationed north of the 20th degree parallel – 2.5 days each way; or  
(bb) for the remainder – 2 days each way. 

(g)  The mode of travel shall be at the discretion of the employer. 
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(h)  A travel concession not utilised within 12 months of becoming due will lapse. 
(i)  Part-time employees are entitled to travel concessions pursuant to this clause on a pro-rata basis according to 

the number of hours normally worked. 
26. – INTRODUCTION OF CHANGE 

(1)  (a)  Where an employer has made a definite decision to introduce major changes in production, programme, 
organisation, structure or technology that are likely to have a significant effect on employees, the employer 
shall notify the employees who may be affected by the proposed changes and the union. 

(b)  "A significant effect" includes termination of employment, major changes in the composition, operation or 
size of the employer's workforce or in the skills required; the elimination or diminution of job opportunities, 
promotion opportunities or job tenure; the alteration of hours of work; the need for retraining or transfer of 
employees to other work or locations and restructuring of jobs. 

(2)  (a)  The employer shall discuss with the employees affected and the union, among other things, the introduction of 
the changes referred to in subclause (1) of this clause, the effects the changes are likely to have on employees, 
measures to avert or minimise the adverse a significant effect and shall give prompt consideration to matters 
raised by the employees and/or the union in relation to the changes. Where an employee is to be made 
redundant, the matters to be discussed also include the likely effects of the redundancy. 

(b)  The discussion shall commence as soon as reasonably practicable after a decision has been made by the 
employer to make the changes referred to in subclause (1) of this clause. 

(c)  For the purposes of such discussion, the employer shall provide to the employees concerned and the union, all 
relevant information about the changes including the nature of the changes proposed; the expected effects of 
the changes on employees and any other matters likely to affect employees provided that any employer shall 
not be required to disclose information which may seriously harm the employer’s business undertaking or the 
employer’s interest in the carrying on, or disposition, of the business undertaking. 

27. – CONSULTATION 
(1) The parties recognise the need for effective communication to improve the business/operational performance and 

working environment in organisations.  The parties acknowledge that decisions will continue to be made by the 
employer, who is responsible and accountable to Government for the effective and efficient operation of the 
organisation. 

(2) The parties agree that: 
(a) Where the employer proposes to make changes likely to affect existing practices, working conditions or 

employment prospects of the employees, the union and employees affected shall be notified by the employer 
as early as possible. 

(b) For the purposes of such discussion, the employer shall provide to the union and employees concerned 
relevant information about the changes, including the nature of the changes on the employees provided that the 
employer shall not be required to disclose information which may seriously harm the employer’s business 
undertaking or the employer’s interest in the carrying on, or disposition, of the business undertaking. 

(c) In the context of such discussion the union and employees are able to contribute to the decision making 
process. 

28. – COLLECTION OF BANKING DETAILS 
The employer shall, upon receiving written authorisation from an employee, provide to the union within five (5) working days the 
employee's bank account details and subsequent changes from time to time for the purpose of enabling the employee to establish 
direct debit facility for the payment of union dues. 

29. – TRAINING AND SKILLS ACQUISITION 
(1)  Establishment of skill level 

(a)  The parties to this award shall determine the appropriate range of skills applicable to each classification level 
contained in the relevant wages clause of their award. 

(b)  Each employee shall be paid the wage rate specified for a classification level defined in accordance with 
paragraph (a) of this subclause. 

(c)  Where the employee is required to apply skills which in total or in part correspond to the skills required of a 
higher classification than that to which they are appointed, the employee shall receive the rate of pay 
corresponding to that higher classification, in accordance with the higher duties/mixed functions clauses of the 
relevant award in Schedule C of this award.  
Such higher rate of pay shall be payable for the duration of the application of the higher level of skills, in 
accordance with the higher duties/mixed functions clauses of the relevant award in Schedule C of this award. 

(d)  The level of skills possessed by each employee shall be determined by training standards, certification and 
experience in accordance with subclauses (2) and (3) of this clause. 

(e)  "Experience", for the purposes of this clause, means skills gained in an industry or occupation or away from 
work and which are recognised within the classification structure. 

(2)  Training standards 
(a)  Where relevant training standards have been developed by the statutory State Training Authority, those 

standards shall be adopted in respect of matters relating to training in the industries and callings covered by 
this award. 

(b)  Where relevant national training standards have been registered by the National Training Board, those 
standards shall be adopted in respect of matters relating to training in the industries and callings covered by 
this award. 
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(c)  Where relevant training standards have not been developed by the statutory State Training Authority or 
registered by the National Training Board, the parties to this award shall establish the standards to be adopted 
with respect of matters relating to training in the industries and callings covered by this award. 

(d) "Training standards" for the purposes of this clause shall include, but not be limited to, the following: 
(i) the standards and competencies of skills required for each calling; 
(ii)  curricula development; 
(iii)  training courses; 
(iv)  articulation and accreditation requirements for both on and off the job training; 
(v)  on the job training guidelines. 

(3) Training standards, vocational education and accreditation 
All training and vocational education for the purpose of imparting skill corresponding to the classification structure of 
the relevant award in Schedule C shall be: 
(a)  consistent with the training standards established in accordance with subclause (2): 
(b)  of a form which is recognised for the purpose of attainment or contributory towards the attainment of an 

accredited vocational educational qualification; and 
(c)  accredited by the statutory State Training Authority; or 
(d) in the absence of the statutory State Training Authority, agreed by the parties to this award as adequate in 

meeting the requirements of this subclause (3). 
30. – UNION FACILITIES FOR UNION REPRESENTATIVES 

(1) The employer recognises the rights of the union to organise and represent its members.  Union representatives 
(“delegates”) in the organisation have a legitimate role and function in assisting the union in the tasks of recruitment, 
organising, communication and representing members’ interests in the workplace and the organisation. 

(2) The employer will recognise union representatives in the organisation and will allow them to carry out their role and 
functions. 

(3) The union will advise the employer in writing of the names of the union representatives in the organisation. 
(4) The employer shall recognise the authorisation of each union representative in the organisation and shall provide them 

with the following: 
(a) Reasonable paid time off from normal duties: 

(i) to perform their functions as a union representative such as organising, recruiting, individual grievance 
handling, collective bargaining, involvement in union authorised committees; and 

(ii) to attend union business in accordance with Clause 21 – Leave to Attend Union Business. 
(b) Access to facilities required for the purpose of carrying out their duties.  Facilities may include but not be 

limited to, the use of lockable filing cabinets, meeting rooms, telephones, fax, email, Internet, photocopiers 
and stationery.  Such access to facilities shall not unreasonably affect the operation of the organisation and 
shall be in accordance with normal organisation protocols. 

(c) A notice board for the display of union materials including broadcast email facilities. 
(d) Paid access to periods of leave for the purpose of attending union training courses in accordance with Clause 

20 – Trade Union Training Leave.  Country representatives will be provided with appropriate travel time. 
(e) Notification of the commencement of new employees and, as part of their induction, time to discuss the 

benefits of union membership with them. 
(f) Access to a sheltered area for meetings of members. 
(g) Access to work location, names, rosters and hours of work of employees. This information and access will 

also be provided to union officials upon request. 
(h) Access to awards, agreements, policies and procedures.  
(i) Access to information on matters affecting employees in accordance with Clause 27 – Consultation. 
(j) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare 

representatives. 
(5) Group inductions 

Where the employer conducts a group induction, which may be on or off site, the union shall be given at least 14 days 
notice of the time and place of the induction. The union will be entitled to at least thirty minutes to address new 
employees without employer representatives being present. 

(6) Union general/delegate meetings 
(a) Subject to reasonable notice and prior arrangement with the employer, employees will be granted paid time off 

to attend quarterly general meetings of up to one hour duration on site with the union. Where the site meeting 
exceeds one (1) hour, such absence will be without pay for the period of the meeting that exceeds one (1) 
hour. 
To conduct these meetings the union shall be entitled to a private facility at the workplace wherever possible 
provided the union gives the employer reasonable notice. 

(b) On an annual basis, one of the meetings at subclause (6)(a) can be converted to a paid district meeting of up to 
two (2) hours duration with additional time allocated for travel. 

(c) Delegates will be able to attend paid quarterly district delegate meetings of up to two (2) hours duration with 
additional time allocated for travel. 
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(7) The employer recognises that it is paramount that union representatives in the workplace are not threatened or 
disadvantaged in any way as a result of their role as a union representative. 

31. – WITNESS AND JURY SERVICE 
(1)  An employee subpoenaed or called as a witness to give evidence in any proceeding shall, as soon as practicable, notify 

the manager/supervisor who shall notify the employer. 
(2)  Where an employee is subpoenaed or called as a witness to give evidence in an official capacity, that employee shall be 

granted by the employer leave of absence with pay, but only for such period as is required to enable the employee to 
carry out duties related to being a witness. If the employee is on any form of paid leave, the leave involved in being a 
witness will be reinstated, subject to the satisfaction of the employer. The employee is not entitled to retain any witness 
fee but shall pay all fees received into Consolidated Fund. The receipt for such payment with a voucher showing the 
amount of fees received shall be forwarded to the employer. 

(3)  An employee subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-
payment of the proper witness fees or travelling expenses, as soon as practicable after the default notify the employer. 

(4)  An employee subpoenaed or called as a witness on behalf of the Crown not in an official capacity shall be granted leave 
with full pay entitlements. If the employee is on any form of paid leave, this leave shall not be reinstated as such witness 
service is deemed to be part of the employee's civic duty. The employee is not entitled to retain any witness fee but shall 
pay all fees received into Consolidated Fund. 

(5)  An employee subpoenaed or called as a witness under any other circumstances other than specified in subclauses (2) and 
(4), shall be granted leave of absence without pay except when the employee makes an application to clear accrued leave 
in accordance with award provisions. 

(6)  An employee required to serve on a jury shall, as soon as practicable after being summonsed to serve, notify the 
supervisor/manager who shall notify the employer. 

(7)  An employee required to serve on a jury shall be granted by the employer leave of absence on full pay, but only for such 
period as is required to enable the employee to carry out duties as a juror. 

(8)  An employee granted leave of absence on full pay as prescribed in subclause (6) is not entitled to retain any juror's fees 
but shall pay all fees received into Consolidated Fund. The receipt for such payment shall be forwarded with a voucher 
showing the amount of juror's fees received to the employer. 

32. – LIBERTY TO APPLY 
Liberty is reserved to the union to make application to vary this award during the term of the award with respect to provisions on: 
• Sick leave 
• Public holidays 
• Long service leave 
• Short leave 
• Purchased leave – 44/52 wage arrangement 
• Dispute settlement procedures 
• Consultative mechanisms 
• Employees living north of 26 degrees south latitude 
• Part time employees 
• District allowance 
• Fares and travelling allowances 
• Schedule B: List of Respondents 
• Schedule C: List of Awards 

33. – TRAINEESHIPS 
(1) Definitions 

“Part time trainee” means a trainee who is employed for a minimum of 20 hours per week (except in the case of school 
based traineeships), and has regular and stable hours of work each week, to allow training to occur. Wages and 
entitlements accrue on a pro-rata basis. 
“Traineeship” means a full time or part time structured employment based training arrangement approved by the 
Western Australian Department of Education and Training where the trainee gains work experience and has the 
opportunity to learn new skills in a work environment. On successful completion of the traineeship the trainee obtains a 
nationally recognised qualification. 
“Traineeship Training Contract” means the agreement between the employer and the trainee that provides details of the 
traineeship and obligations of the employer and trainee and is registered with the Western Australian Department of 
Education and Training. 
“Training Plan” means the plan that outlines what training and assessment will be conducted off-the-job and what will 
be conducted on-the-job and how the Registered Training Organisation will assist in ensuring the integrity of both 
aspects of the training and assessment process. 

(2) Traineeships 
(a) Trainees are to be additional to the normal workforce of the employer so that trainees shall not replace paid 

workers or volunteers or reduce the hours worked by existing employees. 
(b) Training conditions 

The arrangements between the employer and the trainee in relation to training are as specified in the 
Traineeship Training Agreement, as administered by the Department of Education and Training. 
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(c) Employment conditions 
(i) the initial period of employment for trainees is the nominal training period endorsed at the time the 

particular traineeship is established; 
(ii) completion of the traineeship scheme will not guarantee the trainee future employment in the public 

sector, but the employer will cooperate to assist the trainee to be placed in suitable employment, should 
a position arise; 

(iii) trainees are permitted to be absent from work without loss of continuity of employment to attend off the 
job training in accordance with the training plan.  However, except for absences provided for under the 
relevant award/s, failure to attend for work or training without an acceptable cause will result in loss of 
pay for the period of the absence; and 

(iv) trainees will receive a mix of supervised work experience, structured training on the job and off the job, 
and the opportunity to practice new skills in a work environment; and 

(v) overtime and shift work shall not be worked by trainees except to enable the requirements of the training 
to be effected.  When overtime and shift work are worked the relevant allowances and penalties of the 
relevant award, based on the training wage stated in paragraph (d) will apply.  No trainee shall work 
overtime or shift work on their own. 

(d) Wages 
The wages applicable to trainees shall be as prescribed in the National Training Wage Award 2000 for 
employees up to and including 20 years of age.  Adult trainees will be paid the rate prescribed under the 
Minimum Conditions of Employment Act 1993 for the minimum weekly rate of pay for employees 21 or more 
years of age. 

34. – COMMITMENT TO BARGAINING 
Employees covered by this award and employed from 2 March 2005 will not be employed under any form of individual agreement 
made pursuant to the Workplace Relations Act 1996 or the Industrial Relations Act 1979, as amended or superseded from time to 
time. 

35. – ACCESS TO AWARD 
Every employee shall be entitled to have access to a copy of this award. The employer shall make sufficient copies available for this 
purpose. 

36. – DISPUTE SETTLEMENT PROCEDURE 
(1) Any questions, disputes or difficulties arising under the award or in the course of the employment of employees covered 

by the award shall be dealt with in accordance with this clause. 
(2) The employee/s and the manager with whom the dispute has arisen shall discuss the matter and attempt to find a 

satisfactory solution within three working days. 
(3) If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with the relevant 

manager’s superior and an attempt made to find a satisfactory solution within a further three working days. 
(4) If the dispute is still not resolved, it may be referred by the employee/s or union representative to the employer or their 

nominee. 
(5) Where the dispute cannot be resolved within five working days of the union representative’s referral of the dispute to the 

employer or their nominee, either party may refer the matter to the Commission. 
(6) The period for resolving a dispute may be extended by agreement between the parties. 
(7) At all stages of the procedure, the employee may be accompanied by a union representative. 
(8) Notwithstanding the above, the union may raise matters directly with representatives of the employer. In each case, the 

union and the employer shall endeavour to reach agreement. If no agreement is reached, either party may refer the 
dispute to the Commission for conciliation and/or arbitration. 

SCHEDULE A – PARTIES TO AWARD 
Liquor, Hospitality and Miscellaneous Union, Western Australian Branch 

SCHEDULE B – LIST OF RESPONDENTS 
Minister for Health in his incorporated capacity under s7 of the Hospitals and Health Services Act 1927 (WA) as: 
(i)  the Hospitals formerly comprised in the Metropolitan Health Service Board; 
(ii)  the Peel Health Service Board; 
(iii)  the South West Health Board; and 
(iv) the WA Country Health Service. 

30th Floor, Allendale Square 
77 St George's Terrace 
PERTH WA 6000 

Board of the WA Centre for Pathology and Medical Research 
Hospital Avenue 
NEDLANDS WA 6009 

Director General 
Department of Agriculture 
3 Baron-Hay Court 
SOUTH PERTH WA 6151 
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Director General 
Department of Culture and the Arts 
Level 7, Law Chambers, 
573 Hay Street, 
PERTH WA 6000 

Executive Director 
Department of Conservation & Land Management 
50 Hayman Road 
COMO WA 6152 

Director General 
Department of Housing and Works 
99 Plain Street 
EAST PERTH WA 6004 

Commissioner 
Main Roads Western Australia 
Don Aitken Centre 
Waterloo Crescent 
EAST PERTH WA 6004 

Minister for Police and Emergency Services; Justice; Community Safety 
13th Floor, Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 

Governing Council of Central TAFE 
25 Aberdeen Street 
PERTH WA 6000 

Governing Council of Central West College of TAFE 
Fitzgerald Street 
GERALDTON WA 6530 

Governing Council of Challenger TAFE 
15 Grosvenor Street 
BEACONSFIELD WA 6162 

Governing Council of CY O'Connor College of TAFE 
Lot 1 Hutt Street 
NORTHAM WA 6401 

Governing Council of Great Southern Regional College of TAFE 
Anson Road 
ALBANY WA 6330 

Governing Council of Kimberley College of TAFE 
Coolibah Drive 
KUNUNURRA WA 6743 

Governing Council of Pilbara TAFE 
Millstream Road 
KARRATHA WA 6714 

Governing Council of South West Regional College of TAFE 
Robertson Drive 
BUNBURY WA 6231 

Governing Council of Swan TAFE 
Hayman Road 
BENTLEY WA 6102 

Governing Council of West Coast College of TAFE 
35 Kendrew Crescent 
JOONDALUP WA 6027 

The Director General 
Department of Education and Training 
151 Royal Street 
EAST PERTH WA 6004 

Attorney General 
30th Floor, Allendale Square 
77 St George's Terrace 
PERTH WA 6000 

Minister for Community Development, Women's Interests, Seniors and Youth; Disability Services, Culture and the Arts 
12th Floor, Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 
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The Chief Executive Officer 
Water Corporation of Western Australia 
629 Newcastle Street 
LEEDERVILLE WA 6007 

WA Alcohol and Drug Authority 
7 Field Street 
MOUNT LAWLEY 6050 

Director General 
Disability Services Commission 
146-160 Colin Street 
WEST PERTH WA 6005 

General Manager 
Metropolitan Cemeteries Board 
Karrakatta Cemetery 
Railway Road 
KARRAKATTA WA 

Zoological Parks Authority 
20 Labouchere Road 
SOUTH PERTH WA 6151 

Chief Executive Officer 
Western Australian Sports Centre Trust 
Stephenson Avenue 
MT CLAREMONT WA 6010 

President 
Recreation Camps and Reserves Board 
Sir Thomas Meagher Drive 
FLOREAT WA 6014 

Managing Director 
Western Australian Mint 
310 Hay Street 
Perth WA 6000 

Director General 
Department of Industry and Resources 
Mineral House 
100 Plain Street 
EAST PERTH WA 6004 

Minister for Housing and Works; Racing and Gaming; Government Enterprises; Land Information 
10th Floor 
216 St George's Terrace 
PERTH WA 6000 

Director 
Country High School Hostels Authority 
151 Royal Street 
EAST PERTH WA 6004 

Rottnest Island Authority 
L1, E Shed Victoria Quay 
FREMANTLE WA 6160 

SCHEDULE C – LIST OF AWARDS 
Catering Employees and Tea Attendants (Government) Award 1982  No. A 34 of 1981 
Child Care Workers (Education Department) Award No. A 20 of 1984 
Children’s Services (Government) Award 1989 No. A29 & PSA A 29A of 1985 
Cleaners and Caretakers (Government) Award, 1975 No. 32 of 1975 
Community Welfare Department Hostels Award 1983 No. A27 of 1981 
Country High Schools Hostels Award, 1979 No. R 7A of 1979 
Cultural Centre Award 1987 No. A28 of 1988 
Enrolled Nurses and Nursing Assistants (Government) Award No. R 7 of 1978 
Gardeners (Government) 1986 Award No. 16 of 1983 
Health Workers - Community and Child Health Services Award, 1980 No. R 21 of 1979 
Hospital Employees' (Perth Dental Hospital) Award 1971 No. 4 of 1970 
Hospital Workers (Government) Award No. 21 of 1966 
Rangers (National Parks) Consolidated Award 1987 No. A 17 of 1981 
Recreation Camps (Department for Sport and Recreation) Award No. A28 of 1985 
Teachers' Aides' Award, 1979 No. R 4 of 1979 
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Western Australian Mint Security Officers' Award 1988 No. A5 of 1988 
Zoological Gardens Employees Award 1969 No. 29 of 1969 

 

AWARDS/AGREEMENTS—Variation of— 
2005 WAIRC 00493 

ACTIV FOUNDATION (SALARIED OFFICERS) AWARD, NO. 13 OF 1977 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
THE BOARD OF MANAGEMENT, ACTIV FOUNDATION INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 3 MARCH 2005 
FILE NO APPL 72 OF 2005 
CITATION NO. 2005 WAIRC 00493 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Mr M O’Connor on behalf of the respondent and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the ACTIV Foundation (Salaried Officers) Award, No 13 of 1977 be varied in accordance with the following 
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the 1st 
day of March 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 

1. Clause 26 – Travelling, Transfers and Relieving Duty – Rates of allowance:  Delete this clause and insert the following 
in lieu thereof: 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 25(3)(b)) 

TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 23(2)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 25(3)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $ $ $ 
(1) W.A. - South of    
 26° South Latitude 11.35   
(2) W.A. - North of    
 26° South Latitude 14.60   
(3) Interstate 14.60   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
(4) W.A. - Metropolitan    
 Hotel or Motel 181.20 90.60 60.40 
(5) Locality South of    
 26° South Latitude 163.00 81.50 54.35 
(6) Locality North of    
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  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 25(3)(b)) 

TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 23(2)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 25(3)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
 26° South Latitude:    
 Broome 253.80 126.90 84.60 
 Carnarvon 208.70 104.35 69.55 
 Dampier 203.00 101.50 67.65 
 Derby 176.35 88.20 58.80 
 Exmouth 215.10 107.55 71.70 
 Fitzroy Crossing 303.10 151.55 101.05 
 Gascoyne Junction 128.10 64.05 42.70 
 Halls Creek 243.60 121.80 81.20 
 Karratha 320.35 160.20 106.80 
 Kununurra 253.30 126.65 84.45 
 Marble Bar 178.60 89.30 59.55 
 Newman 247.95 123.95 82.65 
 Nullagine  154.00 77.00 51.35 
 Onslow 202.05 101.05 67.35 
 Pannawonica 175.45 87.70 58.50 
 Paraburdoo 241.60 120.80 80.55 
 Port Hedland 220.10 110.05 73.35 
 Roebourne 131.20 65.60 43.75 
 Sandfire 159.60 79.80 53.20 
 Shark Bay 175.10 87.55 58.35 
 Tom Price 211.60 105.80 70.55 
 Turkey Creek 165.60 82.80 55.20 
 Wickham 301.60 150.80 100.55 
 Wyndham 158.10 79.05 52.70 
(7) Interstate – Capital City    
 Sydney 240.00 120.00 80.00 
 Melbourne 240.35 120.20 80.10 
 Other Capitals 203.15 101.60 67.65 
(8) Interstate - Other    
 than Capital City 163.00 81.50 54.35 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) W.A. - South of    
 26° South Latitude 75.75   
(10) W.A. - North of    
 26° South Latitude 92.05   
(11) Interstate 92.05   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL NOT INVOLVING AN OVERNIGHT STAY 
WHERE ACCOMMODATION ONLY IS PROVIDED 
(12) W.A. - South of 26° 

South Latitude: 
   

 Breakfast 13.65   
 Lunch 13.65   
 Dinner 37.15   
(13) W.A. - North of 26° 

South Latitude: 
   

 Breakfast 15.35   
 Lunch 26.60   
 Dinner 35.50   
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  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 25(3)(b)) 

TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 23(2)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 25(3)(b)) 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL NOT INVOLVING AN OVERNIGHT STAY 
WHERE ACCOMMODATION ONLY IS PROVIDED—continued 
  $ $ $ 
(14) Interstate    
 Breakfast 15.35   
 Lunch 26.60   
 Dinner 35.50   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 23(4)) 
(15) Each Adult 21.95   
(16) Each Child 3.75   
MIDDAY MEAL (CLAUSE 22(11)) 
(17) Rate per meal 5.30   
(18) Maximum reimbursement 

per pay period 
26.50   

The allowances prescribed in this clause shall be varied in accordance with any movement in the equivalent allowances in the 
Public Service Award, 1992. 

 

2005 WAIRC 00474 
CULTURAL CENTRE AWARD 1987 (NO A28 OF 1988) 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
LIBRARY BOARD OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 2 MARCH 2005 
FILE NO/S APPL 15 OF 2005 
CITATION NO. 2005 WAIRC 00474 
 
 
Result Award varied 
 
 

Order 
HAVING heard Ms C Kazakoff on behalf of the applicant, Mr S Stacey as agent on behalf of the Minister for Housing and Works 
and there being no appearance on behalf of the respondents, and by consent, the Commission, pursuant to the powers conferred 
under the Industrial Relations Act 1979, hereby orders: 

THAT the Cultural Centre Award 1987 (No A28 of 1988)) be varied in accordance with the following Schedule and that 
such variation shall have effect from the beginning of the first roster commencing on or after 2 March 2005. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 

1. Schedule B - Respondents :  Delete this schedule and insert the following in lieu thereof: 

The Library Board of Western Australia 
Alexander Library Building 
Perth Cultural Centre 
PERTH  WA  6000 
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The Trustees of the Western Australian Museum 
Francis Street 
PERTH  WA  6000 

The Board of the Art Gallery 
Perth Cultural Centre 
PERTH  WA  6000 

Minister for Works 
C/- 99 Plain Street 
EAST PERTH  WA  6004 

 

PARLIAMENTARY EMPLOYEES AWARD 1989 NOS. A15 OF 1987, A4 OF 1988, A7 OF 1988 & A7 OF 1989 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

INDUSTRIAL RELATIONS ACT, 1979 
The Civil Service of Western Australia Incorporated & Others 

-and - 
The Speaker of the Legislative Assembly & Others 

(No. P 23 of 2000) 
4 July 2000 

ORDER 
HAVING heard Ms J Gaines and Mr M F Sims on behalf of the Applicants and Ms A J Davison and Ms S Howard on behalf of the 
Respondent, the Commission, pursuant to the powers conferred on it by Section 32 of the Industrial Relations Act 1979, and by 
consent, hereby orders: 

1. THAT the Australian Liquor, Hospitality and Miscellaneous Workers' Union of Australia, Miscellaneous Workers 
Division, Western Australian Branch, Union of Workers be joined as an Applicant to these proceedings. 

2. THAT effective from the first pay period commencing on or after 1st July 2000 the Parliamentary Employees 
Award 1989, be varied as follows: 
Clause 9 - Meal Alowance. 
Delete the amount of “$10.10" wherever it appears in subclause (1) of this clause and insert in lieu thereof "$10.30". 

(Sgd.)  G L FIELDING, 
Senior Commissioner/ 

[L.S.] Public Service Arbitrator. 

 

2005 WAIRC 00492 
SALARIED OFFICERS (ASSOCIATION FOR THE BLIND OF WESTERN AUSTRALIA) AWARD, 1995 

NO A5 OF 1995 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
ASSOCIATION FOR THE BLIND OF WESTERN AUSTRALIA (INCORPORATED) 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 3 MARCH 2005 
FILE NO APPL 73 OF 2005 
CITATION NO. 2005 WAIRC 00492 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Mr M O’Connor on behalf of the respondent and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Salaried Officers (Association for the Blind of Western Australia) Award, 1995 (No A5 of 1995), be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period 
commencing on or after the 1st day of March 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Clause 21 – Travelling, Transfers and Relieving – Rates of Allowance:  Delete this clause and insert the following in lieu 

thereof: 

  COLUMN A 

ITEM PARTICULARS DAILY RATE 
ALLOWANCE TO MEET INCIDENTAL EXPENSES  
  $ 
(1) WA - South of 26° South Latitude 11.35 
(2) WA - North of 26° South Latitude 14.60 
(3) Interstate 14.60 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
(4) WA - Metropolitan Hotel or Motel 181.20 
(5) Locality South of 26° South Latitude 163.00 
(6) Locality North of 26° South Latitude  
 Broome  253.80 
 Carnarvon 208.70 
 Dampier 203.00 
 Derby 176.35 
 Exmouth 215.10 
 Fitzroy Crossing 303.10 
 Gascoyne Junction 128.10 
 Halls Creek 243.60 
 Karratha 320.35 
 Kununurra 253.30 
 Marble Bar 178.60 
 Newman 247.95 
 Nullagine 154.00 
 Onslow 202.05 
 Pannawonica 175.45 
 Paraburdoo 241.60 
 Port Hedland 220.10 
 Roebourne 131.20 
 Sandfire 159.60 
 Shark Bay 175.10 
 Tom Price 211.60 
 Turkey Creek 165.60 
 Wickham 301.60 
 Wyndham 158.10 
(7) Interstate - Capital City  
 Sydney 240.00 
 Melbourne 240.35 
 Other Capitals 203.15 
(8) Interstate - Other than Capital City 163.00 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - South of  26° South Latitude 75.75 
(10) WA - North of 26° South Latitude 92.05 
(11) Interstate 92.05 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED 

(12) WA - South of 26° South Latitude: 
 Breakfast 13.65 
 Lunch 13.65 
 Dinner 37.15 

 
(13) WA - North of 26° South Latitude 
 Breakfast 15.35 
 Lunch 26.60 
 Dinner 35.50 
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TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED—continued 

(14) Interstate  
 Breakfast 15.35 
 Lunch 26.60 
 Dinner 35.50 

 
DEDUCTION FOR NORMAL LIVING EXPENSES 
 

(15) Each Adult 21.95 
(16) Each Child 3.75 

 
MIDDAY MEAL (CLAUSE (19)(11)) 
 
(17) Rate per meal 5.30 
(18) Maximum reimbursement 

per pay period 
26.50 

The allowances prescribed in this clause shall be varied in accordance with any movement in the equivalent allowances in the 
Public Service Award, 1992. 

 

AWARDS/AGREEMENTS—Application for variation of— 
No variation resulting— 

2005 WAIRC 00512 
CULTURAL CENTRE AWARD 1987 (NO A28 OF 1988) 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
LIBRARY BOARD OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 4 MARCH 2005 
FILE NO/S APPL 1508 OF 2002 
CITATION NO. 2005 WAIRC 00512 
 
 
Result Application discontinued 
 
 

Order 
WHEREAS on 3 September 2002 the applicant applied to the Commission for an order pursuant to the Industrial Relations Act, 
1979; and 
WHEREAS on 21 November 2002 and 17 February 2003 the Commission convened conferences for the purpose of conciliating 
between the parties; and 
WHEREAS at the conclusion of the second conference the parties sought time for further discussions; and 
WHEREAS on numerous occasions between May 2003 and November 2004 the Commission contacted the applicant who advised 
that the parties were continuing to negotiate; and  
WHEREAS on 19 January 2005 the applicant advised the Commission that it did not wish to proceed with the application; and 
WHEREAS on 24 February 2005 the applicant filed a Notice of Discontinuance in respect of the application; and 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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2005 WAIRC 00247 
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOANCES  

AND CONDITIONS AWARD 1983 NO 5 OF 1983 (PARTLY RELACED BY PSA A3/89) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
THE MINISTER FOR EDUCATION EDUCATION DEPARTMENT, DIRECTOR GENERAL 
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
 PUBLIC SERVICE ARBITRATOR 
DATE FRIDAY, 11 FEBRUARY 2005 
FILE NO/S P 1 OF 2003 
CITATION NO. 2005 WAIRC 00247 
 
 
Result Order issued 
 
 

Order 
WHEREAS on 17 January 2003 the applicant applied to the Commission for an order pursuant to the Industrial Relations Act, 
1979; and 
WHEREAS on 31 March 2003 the Commission convened a conference for the purpose of conciliating between the parties; and 
WHEREAS at the conclusion of the conference the parties sought time for further discussions; and 
WHEREAS the Commission contacted the applicant on several occasions seeking advice as to the status of the matter and on 29 
October 2004 the applicant advised the Commission that it did not wish to proceed with the matter; and 
WHEREAS on 1 February 2005 the applicant lodged a Notice of Discontinuance and the Commission decided to discontinue the 
proceedings. 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders: 

 THAT the application be, and is hereby, discontinued. 
(Sgd.)  J L HARRISON, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

2005 WAIRC 00441 
GAOL OFFICERS AWARD 1998 NO. 12 OF 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE WESTERN AUSTRALIAN PRISON OFFICERS UNION OF WORKERS 

APPLICANT 
-v- 
THE HONOURABLE ATTORNEY GENERAL, MINISTER FOR JUSTICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 25 FEBRUARY 2005 
FILE NO/S APPLB 113 OF 2002 
CITATION NO. 2005 WAIRC 00441 
 
 
Result Application withdrawn by leave 
Representation 
Applicant Mr J. Welch 
Respondent Mr N. Cinquina and with him Mr D. Clarich 
 
 

Order 
WHEREAS an application was lodged in the Commission to insert  a new classification of Locksmith (Co-ordinating Locksmith) 
into the Gaol Officers Award 1998 No. 12 of 1968; 
AND WHEREAS an objection was received from the Civil Service Association of WA Inc; 
AND WHEREAS the Commission listed the application for mention only; 
AND WHEREAS on 21 February 2005 the WA Prison Officers’ Union sought to withdraw the application; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be withdrawn by leave. 
(Sgd.)  A R BEECH, 

[L.S.] Senior Commissioner. 
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2005 WAIRC 00385 
HOSPITAL SALARIED OFFICERS (SILVER CHAIN) AWARD, 1980 

NO. R 38 OF 1978 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
BOARD OF MANAGEMENT, SILVER CHAIN NURSING ASSOCIATION INC 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 23 FEBRUARY 2005 
FILE NO APPL 904 OF 2003 
CITATION NO. 2005 WAIRC 00385 
 
 
Result Application withdrawn by leave 
 
 

Order 
WHEREAS this in an application to vary the Hospital Salaried Officers (Silver Chain) Award, 1980; and 
WHEREAS on the 21st day of February 2005 the applicant filed a Notice of Discontinuance in respect of this application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT this application be, and is withdrawn by leave. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 

2005 WAIRC 00387 
SALARIED OFFICERS (ASSOCIATION FOR THE BLIND OF WESTERN AUSTRALIA)  

AWARD 1995 NO. A 5 OF 1985 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
ASSOCIATION FOR THE BLIND OF WESTERN AUSTRALIA INC 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 23 FEBRUARY 2005 
FILE NO APPL 931 OF 2003 
CITATION NO. 2005 WAIRC 00387 
 
 
Result Application withdrawn by leave 
 
 

Order 
WHEREAS this in an application to vary the Salaried Officers (Association for the Blind of Western Australia) Award, 1995; and 
WHEREAS on the 21st day of February 2005 the applicant filed a Notice of Discontinuance in respect of this application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT this application be, and is hereby withdrawn by leave. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 

NOTICES—Award/Agreement matters— 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 48 of 2005 
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “AUSTRALIAN WORKERS 

UNION (WESTERN AUSTRALIAN PUBLIC SECTOR) FOREST PRODUCTS COMMISSION INDUSTRIAL 
AGREEMENT 2004” 

NOTICE is given that an application has been made by the General Manager of the Forest Products Commission under the 
Industrial Relations Act 1979 for registration of the above Agreement. 
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As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 
3. DEFINITIONS 
For the purposes of the Industrial Agreement the following definitions shall apply. 
a) “Award” means the AWU (Western Australian Public Sector) Award 2002. 
b) “Certified Agreement” means Australian Workers Union (Western Australian Public Sector) Forest Products 

Commission Certified Agreement 2004. 
c) – h) … 
5. APPLICATION AND PARTIES BOUND 
5.1 The parties bound by the Industrial Agreement are: 

a) the Australian Workers’ Union Western Australian Branch (AWU); and 
b) the Forest Products Commission. 

5.2 The Industrial Agreement applies to all employees who are members of or eligible to be members of the Union and 
covered by the Award and certified Agreement. 

5.3 At the date of registration the approximate number of employees bound by the Industrial Agreement is 
approximately 51. 

5.4 The Industrial Agreement shall be read in conjunction with the federal Australian Workers Union (Western 
Australian Public Sector) Forest Products Commission Certified Agreement 2004. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 

J A SPURLING 
REGISTRAR 
4 March 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. PSAA 1 OF 2005 

APPLICATION FOR AN AWARD PURSUANT TO SECTION 80E AND DIVISION 2A OF THE INDUSTRIAL 
RELATIONS ACT 1979  

ENTITLED "COUNTRY HIGH SCHOOL HOSTELS AUTHORITY RESIDENTIAL  
COLLEGE SUPERVISORY STAFF AWARD 2005” 

NOTICE is given that a joint application has been made to the Commission by the Director Country High  Schools Hostel 
Authority and “The Civil Service Association of Western Australia Incorporated” under the Industrial Relations Act 1979 for the 
above Award. 
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder. 

4. – AREA OF OPERATION 
This Award shall apply throughout the State of Western Australia 

5. – SCOPE 
This Award shall apply to all employees employed by or working in the Country High School Hostels Authority as a 
supervisor, senior supervisor or college manager who are members of, or eligible to be members of, the Civil Service 
Association of Western Australia Incorporated. 

A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth. 
(Sgd.)  J.A. SPURLING, 

 Registrar. 
1 March 2005. 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 46 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT  
TITLED “MOFFLYN – LHMU, (STATE) INDUSTRIAL AGREEMENT 2004” 

NOTICE is given that an application has been made by The Uniting Church in Australia Property Trust trading as Mofflyn under 
the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

2. PARTIES BOUND BY THE AGREEMENT 
This Agreement shall apply to and be binding upon: 

a) The Uniting Church in Australia Property Trust (WA) trading as Mofflyn; 
b) The Liquor, Hospitality and Miscellaneous Union, Western Australian Branch; 
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c) All employees of Mofflyn, within the State of Western Australia, who are members, or who are eligible to be 
members of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch 

d) There are 19 employees covered by this Agreement at the date of registration. 
A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 

J.A. SPURLING, 
 Registrar. 
3 March 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. APPL 1871 OF 2003 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED 

“NICKEL SMELTING (WMC RESOURCES LTD) AWARD 2003” 
NOTICE is given that an application has been made to the Commission by The Australian Workers’ Union, West Australian 
Branch, Industrial Union of Workers to vary the above award. 
As far as relevant, those parts of the proposed variation that relate to area of operation or scope are published hereunder: - 

Amend clause 4. – Area and Scope. – by deleting the existing clause, renumbering and replacing with: 
1.3 – Area and Scope 

This Award shall apply to the employees employed by the respondent in the vocations mentioned in Schedule 1 hereof in 
the nickel smelting and processing industries in the area occupied and controlled by the respondent in the Kalgoorlie 
region. 

A copy of the proposed variation may be inspected at my office at 111 St George’s Terrace, Perth. 
(Sgd.)  J.A. SPURLING, 

 Registrar. 
10 March 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. A 10 OF 2003 

APPLICATION FOR REGISTRATION OF AN AWARD 
ENTITLED “PROSPECTOR AND AVON LINK ON TRAIN CUSTOMER SERVICE OFFICERS AWARD” 

NOTICE is given that an application has been made to the Commission by The Australian, Rail, Tram & Bus Industry Union of 
Employees, West Australian Branch under the Industrial Relations Act 1979 for the above award. 
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder: 

1.3 – AREA AND SCOPE 
This Award shall apply to On Train Customer Service Officers engaged in the provision of Customer Service on rail services 
between Perth and Kalgoorlie, commonly known as the Prospector Rail Service, and between Perth and Northam, commonly 
known as the Avon Link Service. 

4.2 – CLASSIFICATION STRUCTURE 
4.2.1 PASSENGER ASSISTANT LEVEL 1 (TRAINEE)  

Key Responsibilities 
This is a position for a new recruit to the Passenger Services.  Can be called upon to perform the role of a Passenger 
Assistant during initial training. 
Trainee assessed during probation period. 
Indicative Tasks 
An employee at this level may be required to perform all or some of the following tasks: 

• Passenger assistance and information 
• Passenger comfort and safety 
• Collection of revenue 
• Serving meals and drinks to passengers 
• Train Cleanliness 
• Effecting emergency procedures as directed 
• Completing necessary documentation as required 
• Dealing with customer complaints and problems 
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4.2.2 PASSENGER ASSISTANT LEVEL 3 
Key Responsibilities 
To ensure that the quality of service provided to passengers reflects the overall standard necessary to meet passenger 
requirements. 
Can be called upon to relieve in a lower or higher designated position. 
Indicative Tasks 
An employee at this level may be required to perform all or some of the following tasks: 

• Passenger assistance and information 
• Passenger comfort and safety 
• Collection of revenue 
• Serving meals and drinks to passengers 
• Train Cleanliness 
• Effecting emergency procedures as directed 
• Completing necessary documentation as required 
• Dealing with customer complaints and problems 
• Supervision of Passenger Assistance as required 

4.2.3 PASSENGER ASSISTANT LEVEL 5 
Key Responsibilities 
To ensure that the quality of service provided to passengers reflects the overall standard necessary to meet the employer’s 
passenger requirements. 
Can be called upon to relieve in a lower or higher designated position. 
Indicative Tasks 
An employee at this level may be required to perform all or some of the following tasks: 

• Passenger assistance and information 
• Passenger comfort and safety 
• Collection of revenue 
• Serving meals and drinks to passengers 
• Train Cleanliness 
• Effecting emergency procedures as directed 
• Completing necessary documentation as required 
• Dealing with customer complaints and problems 

4.2.4 SENIOR PASSENGER ASSISTANT LEVEL 6 
Key Responsibilities 
To ensure that the quality of service provided to passengers reflects the overall standard necessary to meet the employer’s 
passenger requirements. 
Supervise Passenger Assistants 
Perform safe working duties in accordance with the Book of Rules and General Appendix as required. 
Can be called upon to relieve in a lower designated position. 
Indicative Tasks 
An employee at this level may be required to perform all some of the following tasks: 

• Passenger assistance and information 
• Passenger comfort and safety 
• Collection of revenue 
• Train Operation 
• Ensuring on train facilities are operational and equipment and amenities meet standards 
• Supervision of passenger assistants 
• Interact with locomotive crew for train operation 
• Train Cleanliness 
• Effect emergency procedures or delegates as required 
• Complete necessary documentation 

A copy of the proposed Award may be inspected at my office at 111 St Georges Terrace, Perth. 
(Sgd.)  J.A. SPURLING, 

 Registrar. 
10 March 2005 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

APPLICATION NO. 202 OF 2005 

APPLICATION FOR VARIATION OF AWARD  

ENTITLED 

“SHEARING CONTRACTORS’ AWARD OF WESTERN AUSTRALIA 2003”  

NOTICE is given that an application has been made to the Commission by “The Australian Workers’ Union, West Australian 
Branch, Industrial Union of Workers” under the Industrial Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:- 

Clause 1.3 – Area and Scope: Delete subclause 1.3.1 of this Clause and insert in lieu thereof the following: 

1.3.1 This Award shall apply to all employees employed in the classifications contained in Clause 4.2 of this Award, who are 
employed by employers who operate as shearing contractors and/or farmers.  Such employment includes the work of 
penning up, shearing, roustabouting, wool pressing, cooking and any other necessary and incidental task; but does not 
include wool classing or mustering. 

A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.   

(Sgd)  J.A. SPURLING, 
Registrar. 

1 March 2005. 

 

PUBLIC SERVICE ARBITRATOR—Matters dealt with— 
2005 WAIRC 00526 

RECLASSIFICATION 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
 DIRECTOR GENERAL, DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR  
DATE TUESDAY, 8 MARCH 2005 
FILE NO. PSACR 52 OF 2003 
CITATION NO. 2005 WAIRC 00526 
 
 
CatchWords Public Service Arbitrator – Application that incumbent officers be granted the benefit of reclassified 

positions – Whether position was reclassified or new position created – Employer’s reclassification 
policy considered – Past practice of the employer considered – Interests of all concerned taken into 
account – Industrial Relations Act 1979 (WA) s 26(1)(c), s 44, s 80E 

Result Application dismissed 
Representation  
Applicant Mr M Amati 
Respondent Mr E Rea 
 
 

Reasons for Decision 
1 The matter in dispute between the parties was referred for hearing and determination pursuant to s.44 of the Industrial 

Relations Act 1979, as amended at hearing, in the following terms: 
“1. The Civil Service Association of Western Australia (“Applicant”), on behalf of its members (“the Officers”): 

(i) Ms Jean Rothery 
(ii) Ms Jean Goodchild 
(iii) Mr Patrick Lynch 
(iv) Ms Sandra Fleury 
(v) Ms Olivia Jones 
(vi) Ms Deanna Fernandez 
(vii) Ms Kaylene Chan 
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(viii) Ms Claire Clamp 
(ix) Ms Pam Hampson 
(x) Ms Alicia Mitchell 
says that: 
(a) the Officers are employed by the Director General, Department of Justice (“Respondent”) in Case 

Support Officer or Work Order Officer Level 2 positions; 
(b) the Respondent reclassified the positions to Senior Case Support Officers Level 3 but did not 

reclassify the incumbents with the positions; 
(c) the Respondent has not acted fairly and reasonably in its dealings with the officers and ought to have 

granted the benefit of the reclassified positions to the Officers on the following grounds: 
(i) the Officers have carried out the duties of the reclassified positions for at least 12 months in 

a competent and committed manner; 
(ii) none of the Officers has any disciplinary or performance issues that may warrant him/her to 

be deemed unsuitable for reclassification with the positions; 
(iii) the Respondent in the past has given the benefit of the reclassification of a reclassified 

position/s to the incumbent officer/s; 
(iv) “Approved Procedures #1 - Approved Classification System and Procedures” allows for the 

substantive occupant of the position to be given the benefit of the reclassification, provided 
that the officer has undertaken the higher level duties for a continuous period of 12 months; 
and 

(v) granting reclassification to the officers is consistent with s8(1)(b) and (c) Public Sector 
Management Act 1994 and s26(1)(a) and (c) Industrial Relations Act 1979. 

2. The Applicant seeks an order that the Officers be given the benefit of the reclassification of their substantive 
positions from Case Support Officer/Work Order Officer Level 2 to that of Senior Case Support Officer Level 3 
and be reclassified with their positions effective from 20 October 2003. 

3. The Respondent rejects the Applicant’s claims and says that: 
(a) no reclassification has taken place of any of the Case Support Officer Level 2 positions.  A number of 

Level 2 positions will be abolished after the filling of Level 3 positions.  The position of Senior Case 
Support Officer Level 3 has been created as a new position and not a reclassified position; 

(b) requests for reclassification were considered and evaluated in line with the Respondent’s 
Reclassification Policy; 

(c) the Officers have not carried out the duties of the Senior Case Support Officer Level 3 position as this 
is a new position; and 

(d) the Respondent does not have a practice of giving the benefit of the reclassification of a reclassified 
position/s to the incumbent officer/s. 

4. The Respondent denies that the Applicant is entitled to the relief sought or any relief at all.” 
2 At the commencement of the proceedings the parties provided a Statement of Agreed Facts in the following terms: 

“Summary of agreed facts between the Respondent and the Applicant: 
1) The Director General of the Department of Justice is an “employing authority” within the meaning of 

section 80C of the Industrial Relations Act, 1979, and has employed Ms Jean Rothery, Ms Jean Goodchild, 
Mr Patrick Lynch, Ms Sandra Fleury, Ms Olivia Jones, Ms Deanna Fernandez, Ms Kaylene Chan, Ms Claire 
Clamp, Ms Pam Hampson and Ms Alicia Mitchell (henceforth the “Officers”) - all of whom have occupied 
either Case Support Officer or Work Order Officers positions, Level 2 – [sic] for a number of years within 
the Community Justice Services of the same Department. 

2) The Officers are public service officers employed under Part 3, Division 3 of the Public Sector Management 
Act, 1994 and, therefore, are also government officers within the meaning of sections 80C and 80E of the 
Industrial Relations Act, 1979. 

3) The Officers are all the substantive occupants of positions with the title of either Work Order Officer or 
Case Support Officer, which are classified at Level 2 of the Public Service Award, 1992 and which are also 
public service offices within the Community Justice Services of the Department of Justice. 

4) The positions of Senior Case Support Officer, Level 3, are public service offices within the Community 
Justice Services of the Department of Justice and were established on the 6 June 2003. 

5) The Officers’ terms of employment are subject to the provisions of the Public Service Award, 1992, Public 
Service General Agreement 2002, the Public Sector Management Act, 1994 and the various Regulations 
made under that Act; as well as the relevant “Approved Procedures” made under that Act and other public 
service Regulations. 

6) “Approved Procedure #1” - Approved Classification System and Procedures -applies to both the 
Respondent and the Officers. 

7) The Officers applied to the Respondent - their employing authority - to be granted the benefit of the 
reclassification from Work Order Officer/Case Support Officers, Level 2 to Senior Case Support Officer, 
Level 3, on the 20 October 2003. 

8) The Respondent declined to grant the benefit of the reclassification on the 28 January 2004. 
9) The Respondent wrote to each individual officer the same letter on the 11 February 2004, signed by Mr 

Merv MacGrotty, Classification Coordinator, advising the Officers that their application had not been 
supported. 
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10) None of the Officers have ever had any performance and/or disciplinary issues that may warrant them to be 
deemed unsuitable for reclassification. 

11) All of the Senior Case Support Officers positions, Level 3, are currently vacant.” 
3 The Commission has heard evidence from a number of the Officers: Jean Margaret Rothery, a Work Order Officer (“WOO”) 

since February 1993; Jean Winifred Goodchild, an Acting WOO from 1997 and a Case Support Officer (“CSO”) since 
September 2002; Sandra Annette Fleury, a WOO from 1995, and in 2002 the title of the position changed to CSO; Karen 
Caprece Makings, Administration Officer, Level 3 employed by the respondent; Alan Trevor Dawson, Asset Manager with the 
respondent’s Asset Management Branch of Corporate Services Division; Ronald Steven Nowicki, Manager of the Mt Lawley 
Community Justice Services Centre, at Level 7; Tracee Uink, Senior Case Work Supervisor, Level 6 at Midland – Northern 
Regional Office of Community Justice Services; Ian Peter Ozanne, Manager, Level 7 at Joondalup Community Justice Centre 
since 1986; Dexter Walford, Overseer/Community Work Officer for 2½ years, currently Acting as CSO in the Perth 
Community Justice Services; and Patrick Lynch, CSO, Level 2 for 4 years, currently at Joondalup Community Justice Services 
Centre.  The respondent called evidence from Jacqueline Therese Tang, Executive Director of Community and Juvenile 
Justice; Robert McKin Carter, Director, Higher Courts of the respondent who had previously worked as a supervisor through 
to Director, Community Justice Services, and Director of Offender Services and Centres Management; Alan David Watkins, 
Manager Perth and Mt Lawley Community Justice Services; and Terry James Bransby, Human Resources Manager, 
Community and Juvenile Justice Division. 

4 The background to this matter arises from the reclassification appeals by Ms Rothery and Ms Fleury before the Public Service 
Arbitrator (“the Arbitrator”), then Senior Commissioner Fielding, which were determined in August 2000 (PSA 9 and PSA 10 
of 2000).  In his reasons for decision, the Arbitrator noted that the applicants referred to a Ministry Structural Review 
Committee report, which “recommended a restructure accompanied by a Level 3 classification of these posts.  The Ministry’s 
Internal Classification Review Committee unanimously recommended that a subsequent application to reclassify the posts not 
be granted”.  The Arbitrator rejected the reclassification appeals stating that: 

“Even if the Applicants have met the first aspect of the test (that is, that there has been a significant net addition to the 
work requirements) I am far from satisfied that they have met the second part of the test [that there is no likelihood of 
leapfrogging].” 

5 He found that given the work of a number of offices was interrelated, “it [was] important that internal relativities be 
maintained”.  Accordingly, he dismissed the reclassification appeals. 

6 The Arbitrator’s decision led to R M Carter, the then Acting General Manager Community Based Services issuing the 
following memorandum: 

“MANAGERS COMMUNITY BASED SERVICES 
DUTIES OF WORK ORDER OFFICERS 
The recent reclassification appeal by Work Order Officers has lead to some confusion as to what are the expected duties 
of these staff.  I have now had the opportunity to re-examine the JDF that applies to the WOO positions and provide the 
attached as an interpretation of what is expected from these staff members. 
As it is the employer’s prerogative to determine the duties of staff, I require you to take time to explain in detail the duties 
as described including what is expected and what is not expected. 
The Work Order Officers should be reminded (as should all Community Based Services staff) that there is a review of the 
CBS structure under way which could influence the duties and the role of field staff generally and that submissions to that 
review would be welcomed as a means of improving our ability to meet the changing demands in Community Based 
Services. 
R M Carter 
A/GENERAL MANAGER COMMUNITY BASED SERVICES 
15 November 2000 
Cc  CSA/CPSU” 

7 The respondent then commenced a process of examining its needs and the best arrangement of the work.  There is a good deal 
of evidence of the senior officers in this area debating the best way forward, including Exhibit A16 which is a series of emails 
in 2002.  The communications between various senior officers including Mr Bransby, Ms Tan, Mr MacGrotty and Mr Nowicki 
demonstrates that there was a degree of discussion about the purpose and intent and also the process to be applied to 
considering the issue of the appropriate level of supervision within the area of work.  Mr Bransby says that there were two 
reasons for the creation of Level 3 positions in Community Justice Services.  The first was that there had been a recent 
increase in the number of positions in various offices and there were Senior Case Work Supervisors at Level 6 who might have 
up to 20 people reporting to them.  This was too great a number to enable proper supervision.  The insertion of a Level 3 
position to supervise Level 2 CSOs, WOOs, Client Officers and Work Party Officers would take some supervision pressure 
away from the Level 6 positions.  Consideration also needed to be given to where the Level 3 positions would be located, and 
the appropriate staffing mix. 

8 The Officers involved in this matter participated in a working party to develop a JDF for the new Level 3 position and between 
December 2002 and December 2003, there were a number of meetings involving the Officers and management regarding the 
situation, the development of the role, and the processes necessary to bring about the creation of the Level 3 positions.  The 
meetings also involved developing Level 2 JDFs to reflect the new structure. 

9 According to the evidence of Ms Tang and Mr Bransby, none of the positions occupied by the Officers has been reclassified, 
and approximately 13 new Level 3 positions have been created.  When these are filled, a number of Level 2 positions will be 
abolished.  Ultimately, the evidence demonstrates that it was decided to insert a Level 3 position into the staffing mix and the 
only distinction between the Level 2 and Level 3 CSO was to be that the Level 3 would provide supervision to other staff.   

10 The evidence of Mr Bransby was particularly helpful in this matter.  Mr Bransby gave evidence that he was involved in the 
process of the development of new JDFs and in reclassification applications by the Officers.  He says that his role contains 
some potential conflict in that he provides advice to members of staff and also to general management on issues of this nature, 
but there comes a point where he is unable to progress further in giving advice to a particular employee where it may 
compromise his advisory role to the directors or to general managers of the Department.   
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11 In October 2003, the Officers submitted requests for personal reclassifications along with what they understood to be the 
reclassifications of their positions from Level 2 to Level 3.  Exhibits A4, A10, A11 and A18 are those submitted by Ms 
Rothery, Ms Goodchild, Ms Fleury and Mr Lynch respectively.  They did so in accordance with the process and requirements 
of the Public Sector Management Act 1994 and Approved Procedures.  The forms were provided to the Officers by Mr 
Bransby.  He and Ms Tang drew their attention to the difficulties associated with their being reclassified as a group.  Mr 
Bransby says he put the forms together based on previous standard documents within the Department and provided the forms 
at the request of the Officers.  In essence, he says that the conflict within his role meant that he was required to assist the 
Officers to put their best cases forward for reclassifications with their positions, even though he seems to have been of the 
view that they were pursuing something which was not achievable because their positions were not being reclassified.  He 
gave them the forms because they requested them.  Having informed them of the difficulties associated with pursuing 
reclassification through this process and using these forms, he did not believe it was his “call” to make a judgment and inform 
them that they were not eligible for reclassification in the manner in which they wished to proceed.  (Transcript page 257). 

12 The respondent’s Classification Committee considered the requests at its meeting on 28 January 2004.  They were rejected 
because: 

“• no individual positions had been reclassified, as the position, Senior Case Support Officer, Level 3, was created 
as a new position, and  

 • the policy states (copy attached) that “Where more than one like position is reclassified as a group, the whole 
group is to be advertised for merit selection”. 

(Exhibit A23) 
13 Ms Tang became involved in the situation when she became General Manager of Community Justice Services in December 

2002.  When Ms Tang became involved in this issue, the process of discussions had already been going on for some time.  She 
had previously asked the Director General whether he would be prepared to step outside of the policy and deal with the issue 
on the basis of the information provided if she came to him with a particularly strong case for the group being reclassified in a 
group reclassification.  He indicated to her that he would be prepared to look at the matter if the case was strong enough.  She 
had information from the CSOs, but commissioned a report by Ms Sclander to deal with the managers’ views to get what she 
called “the real world situation”.  Having obtained the managers’ views via the Sclander’s Report, she did not believe that the 
report provided her with a strong enough case to take to the Director General.  The Sclander’s Report of January 2004 (Exhibit 
A19), recommended 8 of the Officers be reclassified but noted that there were differing views of management about the level 
of supervisory work undertaken by the Officers such as to enable them to meet the requirements of the Level 3 positions as to 
their supervision of other officers.  

14 The Officers and the applicant do not accept all of the findings and conclusions of the Sclander’s Report as they say that the 
process of its preparation was deficient. 

Conclusion 
15 One of the most important aspects of this matter is that the applicant’s position is premised on the respondent having 

reclassified the positions held by the Officers, then, unfairly, refusing to grant a personal reclassification to the officers who 
held those positions.  Ms Tang and Mr Bransby were two witnesses with an intimate and first-hand knowledge of what has 
actually occurred in the process applied to the Level 3 positions and whether or not existing positions were reclassified or new 
Level 3 positions created.  The Officers have a belief that the existing positions were reclassified based on second-hand 
information and inferences which they have drawn.  I accept Ms Tang’s and Mr Bransby’s evidence as to what has in fact 
occurred because of their direct knowledge of involvement in what actually occurred.  Their evidence was credible.   

16 I also note in passing, while not placing a great deal of weight upon it, that the Sclander’s Report clearly sets out the 
circumstances of this matter in that it acknowledges that personal reclassifications were being sought by the Officers when the 
positions had not been reclassified, but rather new positions had been created.  It notes that because of this, the normal 
reclassification policy could not apply in the circumstances being examined.  Ms Sclander notes that because no policy existed 
to deal with these particular circumstances, each officer’s case was looked at on its merits, with a view to a group 
reclassification. 

17 I accept that Ms Tang sought to find a way to resolve the matter but there was not a sufficiently strong case demonstrated to 
enable the Director General to consider the Officers’ cases outside of the applicable policy. 

18 The evidence of Ms Tang and Mr Bransby demonstrates and I find that the positions were not reclassified.  Rather, 
approximately 13 new positions at Level 3 were created to reduce the supervisory workload of the higher classified positions.  
No one has been appointed to the new positions pending the outcome of this matter. 

19 Given that the positions are new, and not reclassified, much of the applicant’s case falls away.  Even if that were not so, and 
the positions had been reclassified, the “Reclassification with the Position Policy” (Exhibit A23) provides: 

“Where more than one like position is reclassified as a group, the whole group is to be advertised for merit selection.” 
20 The evidence demonstrates that the Officers make up only a small group of the potential candidates for the new positions.  It 

would be unfair to the other potential candidates who might also be competent to perform the new role to simply appoint this 
group of officers on the basis of their having been involved in the development of the new positions and having sought to have 
a different process applied to them.   

21 An officer’s participation in the process to draw up a JDF for a higher level position should not and does not entitle that 
employee to automatic access to reclassification or promotion into that position.  Many employees are consulted or participate 
in the process of establishing the requirements for a position or perhaps even the drafting of a JDF.  This is entirely appropriate 
on the basis that the employees in the workplace have a practical knowledge of what occurs within certain areas of duties and 
responsibilities that is of vital importance to the employer in resolving these issues.  In fact it would be foolish not to consult 
employees where they have knowledge of these matters.  

22 It has been unfortunate that the Officers were not fully informed of the situation.  I find that they were entitled to believe that 
by applying for reclassification along with their positions (when in fact the positions were not reclassified) they were following 
the appropriate procedure.  However, I do not find they were deliberately misled.  It appears that a whole series of events has 
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occurred which has led to the Officers losing trust in their managers regarding the handling of this matter.  From the 
perspective of the Officers, this is not unreasonable.  However, I find that Ms Tang and Mr Bransby in particular genuinely 
intended to assist if they could. 

23 One of the difficulties I have encountered in considering this matter is that it is clear to me that, in particular, Ms Rothery, 
Mr Lynch and Ms Goodchild are quite capable of performing the new Level 3 role with its additional responsibility of 
supervision.  The evidence demonstrates that those officers who gave evidence had performed some or all aspects of 
supervision for at least 12 months by the time they applied for reclassification (except Mr Lynch whose 12 months was 
complete by the time of the hearing), in what would appear to be an appropriate manner.  They do not have disciplinary or 
performance issues which might prevent reclassification.  Those tests apply to the situation of personal reclassification along 
with the positions.  However, the positions they hold have not been reclassified.  In the consideration of fairness, the interests 
of all concerned must be taken into account.  That would not be achieved if the Officers in this matter were all appointed to the 
new positions to the exclusion of other potential candidates. 

24 Further, the appointment of the Officers to the new positions would not necessarily result in the purpose of the new positions 
being most efficiently and effectively achieved.  This is because management will need to determine where the Level 3 
positions will be best utilised, not simply where the Officers are currently located.  In some offices, where more than one Level 
2 position exists, the employer will need to consider how many Level 3 positions are necessary.  The evidence of Ronald 
Nowicki and Tracey Uink demonstrates some of the organisational complexities and considerations as to the arrangement and 
allocation of the various Level 2 and Level 3 positions. 

25 There is no evidence that the respondent has granted personal reclassification in the same or similar circumstances to these.  
Rather it demonstrates that, where appropriate, a whole group or an individual has been reclassified.  In the cases of Ms 
Makings and Mr Dawson, they received personal reclassifications when their individual positions were reclassified.  The 
positions in the matter before me have not been reclassified. 

26 In this case, the group of Officers does not constitute the whole of the officers who ought to be able to apply for the positions.  
To deny all officers eligible for the new position the opportunity to apply would be unfair to “the interests of some of the 
persons immediately concerned” (section 26(1)(c) of the Industrial Relations Act 1979), persons who would be directly 
affected.  Therefore it is not appropriate to grant the claim that the Officers be given the benefit of reclassification.  The new 
positions need to be filled according to proper process, i.e. by merit selection in a competitive process. 

27 The matter will be dismissed. 

 

2005 WAIRC 00527 
RECLASSIFICATIONS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE TUESDAY, 8 MARCH 2005 
FILE NO PSACR 52 OF 2003 
CITATION NO. 2005 WAIRC 00527 
 
 
Result Application dismissed 
 
 

Order 
HAVING heard Mr M Amati on behalf of the applicant and Mr E Rea on behalf of the respondent, the Public Service Arbitrator, 
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 
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LONG SERVICE LEAVE—Boards of Reference— 
Special— 

2005 WAIRC 00371 

CONSTRUCTION INDUSTRY PORTABLE PAID LONG SERVICE LEAVE ACT 1985 
BOARD OF REFERENCE 

PARTIES INTERSECTIONAL LINEMARKERS PTY LTD 
APPLICANT 

-v- 
CONSTRUCTION INDUSTRY LONG SERVICE LEAVE PAYMENTS BOARD 

RESPONDENT 
CORAM S I Bastian (Chair) 

J Uphill (Member) 
K Peckham (Member) 

DATE TUESDAY, 22 FEBRUARY 2005 
FILE NO. BOR 4 OF 2004 
CITATION NO. 2005 WAIRC 00371 
 
 

Decision 
1 This decision is an appeal by Intersectional Linemarkers Pty Ltd (the Applicant) against a decision that it be required to 

register as an employer under the Construction Industry Portable Paid Long Service Leave Act 1985 (CILSL Act) and make 
payments to the Construction Industry Long Service Leave Payments Board ( the Respondent). 

2 Section 50 of the Act allows a claim arising out of a requirement to register to be heard and determined by a Board of 
Reference constituted under the Industrial Relations Act 1979. 

3 The Act has been established to enable employees who work in the construction industry to achieve an entitlement to long 
service leave, notwithstanding that the accumulated period of entitlement to qualify for long service will be time worked on 
construction sites for varying employers. 

4 Owen J stated in an unreported decision of the WA Supreme Court, Library No 920130, 4 March 1992; Construction Industry 
Long Service Leave Payments Board & Precision Corporation Pty Limited. 

“The Act embodies the concept of providing long service leave based on service to an industry rather than 
service to a single employer.  Instead of being eligible for long service leave after fifteen years of service to one 
employer, employees in the construction industry become eligible after fifteen years in the industry. 
The legislation provides for a portable long service leave scheme for employees who may move from one 
employer to another or others but remain within the construction industry.” 

5 To be eligible for benefits under the scheme, employees must be registered pursuant to s.21 of the Act and all employers in the 
constructions industry must be registered pursuant to s.30 and via s.34 make financial contributions to the Respondent.  The 
monetary scheme requires employers in the construction industry to contribute to the CILSL Act (the Respondent) on behalf of 
employees on any project so as to enable an employee who works for the qualifying period whilst remaining the industry to 
achieve a period of and receive long service payment. 

6 The matter before this Board requires that assessment of the Applicant’s business needs to be determined as case law suggests 
on two fundamental criteria. 
• The employer must employ employees within the construction industry; and 
• The employer must be an employer within the construction industry 

7 His Honour Justice Ipp addressed these issues in Aust-Amec Pty Ltd t/a Metlab Mapel & SRC Laboratories and others –v- 
Construction Industry Long Service Leave Payments Board;(1995) 62 IR 412 at 418. 

“an employer, as defined, means, subject to the exclusion of a Minister, authority or council prescribed, a 
person who “engages persons as employees in the construction industry” … but must, also, by reason of the 
requirements of s.30 (1), be an employer in the construction industry … the additional element of being “in the 
construction industry” that is applicable, by section 30(1)” 

8 The definition of “construction industry” as prescribed by section 30(1) of the Act states: 
“Construction industry” means the industry —  

(a) of carrying out on a site the construction, erection, installation, reconstruction, re-erection, renovation, 
alteration, demolition or maintenance of or repairs to any of the following —  
(i) buildings; 
(ii) roads, railways, airfields or other works for the passage of persons, animals or vehicles; 

but does not include —  
 … 
 … 

(f) the carrying out of maintenance or repairs of a routine or minor nature by employees for an employer who is not 
substantially engaged in the industry described in this interpretation;” 

9 In addition Ipp J further states at 62 IR at 420 
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“The requirement to register is, by s.30 (1), imposed on an employer “in the construction industry (whether or 
not he carries on any other business)” ….”in” as it seems to me to have a narrower meaning than the words 
“relating to” which are contained in the definition of “employee” …The former phrase is of wider import than 
the latter.  This is an important guide to the construction of the Act on this question.  It indicates that the 
legislature intended that the obligation to register would be imposed on a more limited class of persons than 
those whose business merely relates to the construction industry. 
It seems to me that the requirement to register is imposed only on employers, as defined, whose business can be 
classified as falling within the construction industry itself.  Those persons whose business merely relates to the 
construction industry are not obliged to register as employees, even though they may engage persons as 
employees in the construction industry”.. 

10 The Board considered the industry in which the Applicant operates by looking at the common object or purpose intended to be 
achieved by the combined effort of the employer and its workforce. 

11 The Applicant is a subcontractor to another business called Best Roads, who provides and co-ordinates services for the 
principal client Main Roads WA.  All work is formalised through Best Roads by way of a work order generally defining area 
and quantity of material required.  The Applicant then designates his working crew depending on the particular requirements 
of the task. 

12 The business has two divisions; one of linemarking or, more generally known as road marking within the geographic area 
defined as the northern corridor.  This process includes the process of applying water based paint to completed road surfaces at 
the direction of the client. 

13 The longitudinal linemarking functions undertaken by the Applicant requires the application of water based paint along a 
designated road by an experienced operator with the job specifications being pre programmed into the onboard computer and 
applied with the use of a camera and automatic paint gun, together, with the dropping of glass reflective beads for night sight. 

14 Latitudinal lines (intersectional lines and stop line instructions) are screed or hand trowelled as required with the reflective 
beads applied manually, by way of scattering across the wet surface by shaker. 

15 Raised markers (cat’s eyes) are a pre-fabricated product purchased by the Applicant.  They are a reflective light product that 
is used to divide lanes, edge highways and roads at various points.  The marker is adhered to the road surface with bostic glue 
and applied manually; this process is a negligible part in the Applicants business and would correlate to approximately 5% of 
the Applicant’s overall time and revenue. 

16 The second aspect of the business is the manufacturing of Thermo-Plastic which is utilised in the fabrication of: 
Directional/turning arrows, signs, numeric speed signs and other associated road markings (transverse markings). 

17 The thermo plastic manufacture is unique to the Applicants business and estimated to be 50% of overall operating hours of 
the business. The company manufactures this product not only for the  operating demand for Best Roads, but also for sale to 
external clients in the industry who operate in the eastern and southern geographical areas of the metropolitan region. 

18 The transverse markings required on the road surface are pre-fabricated in thermo plastic by the Applicant in his factory and 
applied on site.  These include the turning arrows, signs, pedestrian access, bus bays, numeric speed notification and 
crosswalks.   

19 Evidence provided by the sole Director indicated that ratio of work undertaken by the company was evenly distributed 
between site and factory work.  The manufacturing of the thermo plastic and related prefabricated transverse markings for his 
direct service requirements for Best Roads consumed some 30% of his factory output with the remainder being provided to 
external clients within the industry. 

20 An indication of the industry in which the employer operates is to be found by having regard to the common purpose intended 
to be achieved.  The Applicant says having regard to the basis for his business, he is not involved in nor permitted to apply, 
any form of repair or construction of roads should his workforce damage the road in the course of the laying or removal of 
markings on the road surface.  If damage occurs he is required to separately engage road construction personnel.   

21 Fifty percent of the Applicant’s business relates to the re-spraying of existing roads and applying transverse markings, with a 
small percentage of the remaining work load involving the plot and mapping layout and then marking up of the surface 
requirements for newly completed roads.  The remaining 50% of the business is in the manufacturing of a product called 
Thermo Plastic paint exclusively the domain of the Applicant. 

22 The Applicant says his business exists to provide a service to the industry in relation to the construction of roads and made 
reference to the exclusion to the definition in the Act of  
“construction industry” at s.3 (1) paragraph (f) which states: 

“Construction industry” means the industry……… 
But does not include 
(f) the carrying out of maintenance or repairs of a routine or minor nature by employees for and 

employer who is not substantially engaged in the industry described in this interpretation.”  
23 In the Board’s view, this clause is not intended to apply to employers who are not substantially in the industry, but those 

employees who perform routine and minor service and repair work in the industry.  Therefore, in the Board’s view this 
exclusion clause means that if an employer is partially in the construction industry because it performs routine maintenance 
and repair work, then this exclusion ensures they are not defined, for that reason alone, to be within the industry. 

24 The Respondent argues that the Applicant has some employees who work in classifications of work referred to in a prescribed 
award relating to the construction industry.  This however does not predicate automatic inclusion in the industry as the 
classification only identifies a class of work related to the construction industry. 

25 Evidence from the Respondent went to the nature of the work on which some employees engaged in whilst in the marking of 
roads.  While the Board may be prepared to accept that the nature of work of some of the employees may have been work 
which would fall within the definition of the construction industry it concluded, based on the evidence lead, that those related 
tasks such as the laying of cat’s eyes and application of scattering reflective beading for night driving constitute such a minor 
aspect of the Applicant’s business it could not be construed to fit with in the meaning of the definition of construction. 
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26 However, in the end this Board of Reference did not need to determine the issue of “employee” within the construction 
industry as the Board of Reference concluded that the employer was not in the construction industry.   

27 As a consequence, the Board finds that the Applicant is not within the construction industry because the prime reason for the 
business is not a purpose which falls within the definition of construction industry and therefore the Applicant is not required 
to register under section 30 of the Construction Industry Portable Paid Long Service Leave Act 1985. 

Susan Bastian 
CHAIRPERSON 

 

POLICE ACT 1892—APPEAL—Matters Pertaining To— 
2005 WAIRC 00443 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LESLEY CAROL FARRELL 

APPELLANT 
-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 25 FEBRUARY 2005 
FILE NO/S APPL 994 OF 2004 
CITATION NO. 2005 WAIRC 00443 
 
 
Result Appeal Discontinued 
Representation 
Appellant Ms C Adams, of counsel on behalf of the appellant 
Respondent Mr A Sefton, of counsel on behalf of the respondent 
 
 

Order 
WHEREAS on the 3rd August 2004 the appellant lodged an appeal in the Western Australian Industrial Relations Commission 
pursuant to section 33P of the Police Act 1892; 
AND WHEREAS a conference was convened before the Western Australian Industrial Relations Commission on the 9th September 
2004; 
AND WHEREAS a Notice of Discontinuance was filed in the Western Australian Industrial Relations Commission on the 16th 
February 2005; 
NOW THEREFORE the Western Australian Industrial Relations Commission pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders – 
 THAT the appeal be and is hereby discontinued. 

 (Sgd.)  A R BEECH 
Commissioner, 

 On Behalf of the 
[L.S.] Western Australian Industrial Relations Commission. 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 
2005 WAIRC 00464 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KATHERINE ELIZABETH BROWN 

APPLICANT 
-v- 
SUNNY SIGN COMPANY 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE TUESDAY, 1 MARCH 2005 
FILE NO. APPL 1701 OF 2004 
CITATION NO. 2005 WAIRC 00464 
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CatchWords Termination of employment - Application out of time - Leave granted to amend application - 

Contractual benefits claim - Whether employment covered by contract or award - Employment under 
Clerks (Wholesale and Retail Establishment) Award - No jurisdiction - Application dismissed - 
Industrial Relations Act 1979 (WA) s.29(1)(b)(ii), (2) and (3). 

Result Applicant dismissed for want of jurisdiction 
Representation 
Applicant Ms KE Brown 
Respondent No appearance 
 
 

Reasons for Decision 
1 This is an application made pursuant to section 29(1)(b(i) and (ii) of the Industrial Relations Act 1979 (“the Act”).  The 

applicant, Ms Katherine Elizabeth Brown, alleged in her application that she was dismissed unfairly on 16 November 2004.  
She claimed also in paragraph 24 of her application an amount of $700 for accrued annual leave.  The application is expressed 
as a claim for unfair dismissal and not as a claim for denied contractual benefit; denoted by the relevant tick in the box at the 
front of the application.  The application was received initially in the Commission on 17 December 2004.  A date and time 
stamp of the Registry appears on the front of the application as 17 December 2004.  There is also a stamp of 30 December 
2004.  On its face the application for unfair dismissal would appear to be 3 days out of time; the earlier date stamp being the 
applicable date of receipt of the application.  The respondent in the Notice of Answer and Counter Proposal complains that the 
application was received on 30 December 2004 and hence was 44 days out of time.  They sought that the Commission make a 
determination whether or not to accept the application out of time (pursuant to s.29(3) of the Act).  The respondent says that 
the applicant was summarily dismissed for gross misconduct, being two alleged acts of dishonesty. 

2 The question whether to accept the out of time application was heard on 22 February 2004.  At that hearing the respondent 
chose not to attend.  My Associate was advised of this by telephone on 27 January 2005.  The applicant attended and was 
invited to give evidence.  I will turn to the evidence later.  However, Ms Brown advised the Commission that she wished to 
amend her application to claim only a denied contractual benefit; being the accrued annual leave.  Ms Brown decided not to 
pursue the claim for unfair dismissal and reiterated this upon questioning by the Commission.  Leave to amend the application 
was granted.  This in effect made the purpose of the hearing redundant, i.e. the question of whether to accept the referral under 
s.29(3).  The 28 days time limit is not applicable to claims under s.29(1)(b)(ii) of the Act (see s.29(2)). 

3 I turn then to the evidence of the applicant.  The applicant attested to the details in her application except for a change of 
address, the change to the actual claim and she says she received her letter of termination on 23 November 2004, not 20 
November 2004.  The applicant says also that she considers that she is covered by an award as claimed by the respondent in 
the Notice of Answer and Counter Proposal.  The respondent claims at paragraph 1.b of that document that the award which 
applies is the Clerks (Wholesale and Retail Establishments) Award.  The applicant at the time of application did not consider 
that she was covered by an award and says she had no knowledge of this until the respondent’s claim in the Notice of Answer 
and Counter Proposal.  The applicant exhibited a letter of appointment and contract which she says she entered into on 
commencement of employment in June 2004.  The contract purports to be a Workplace Agreement which is to be registered 
with the Commission for Workplace Agreements.  There is no contention by the respondent or the applicant that the document 
is an Australian Workplace Agreement registered with the Employment Advocate.  The letter of appointment dated 14 June 
2004 refers to the hourly rate of pay as “stipulated in Clerk Award”.  Ms Brown was employed as a Receptionist/Data Entry 
Operator.  The company, on her evidence, is in the business of making signs.  Ms Brown also exhibited a sheet headed 
“Entitlement Balance [Detail]” which shows a holiday leave accrual (as at 10/11/2004) of 47.732 hours and a value of 
$629.11.  The respondent says this leave was not paid on termination as Ms Brown was dismissed for gross misconduct.  At 
face value then the contractual benefit is owed to the applicant unless by reason of the contract, and the reason for dismissal 
(being gross misconduct), the accrued annual leave can be said to be forfeited under the contract.  There is also a question of 
jurisdiction which arises from the evidence of the applicant and the Notice of Answer and Counter Proposal, namely, if Ms 
Brown’s employment is covered by an award, then her claimed benefit is a matter for the Industrial Magistrate and not the 
Commission. 

4 In so far as the purported contract might be relevant, Clause 5.6 reads as follows: 
“Dismissal for Misconduct 
Nothing in this clause affects “The employers” right to dismiss you without notice for serious misconduct which justifies 
instant dismissal, in which case you shall only be entitled to be paid for the time worked up to time of dismissal.  Refer to 
Induction Manual.” 

Clause 10.4 of the contract stipulates: 
“Annual Leave on Termination of Employment 
If your employment terminates and you have any untaken leave entitlement you shall be paid for that annual leave at the 
rate specified in the clause above.  When annual leave is paid as a lump sum on termination, the employer is not required 
to pay “Leave Loading”.” 

A fair reading of clause 5.6 in the context of the contract would suggest that the payment of notice is affected by a summary 
dismissal.  It is not clear that accrued annual leave is affected.  I do not have access to the induction manual.  A fair reading of 
clause 10.4 does not exclude the payment of annual leave on termination in case of summary dismissal. 

5 In so far as the Clerks (Wholesale and Retail Establishments) Award applies it relevantly provides that: 
“4. - SCOPE 

This award shall apply to all workers employed as clerks (including telephone attendants and messengers where such 
workers do clerical work) in wholesale and retail establishments as carried on by the respondents engaged in the 
industries shown in column 1 of the schedule annexed hereto. 
This award shall not apply to any State trading concern.” 
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“12. - ANNUAL LEAVE 
(4) (a) If after one month's continuous service in any qualifying twelve monthly period a worker lawfully leaves his 

employment, or his employment is terminated by the employer through no fault of the worker, the worker 
shall be paid one thirteenth of a week's pay at his ordinary rate of wage in respect of each completed week of 
continuous service. 

 (b) In addition to any payment to which he may be entitled under paragraph (a) hereof, a worker whose 
employment terminates after he has completed a twelve monthly qualifying period and who has not been 
allowed the leave prescribed under this award in respect of that qualifying period shall be given payment in 
lieu of that leave or, in a case to which subclause (10) of this clause applies, in lieu of so much of that leave as 
has not been allowed, unless - 

  (i) he has been justifiably dismissed for misconduct;  and 
  (ii) the misconduct for which he has been dismissed occurred prior to the completion of that qualifying 

period.” 
6 I note that a similar provision exists in s.24 of the Minimum Conditions of Employment Act 1993.  That is the accrued annual 

leave entitlements for the relevant year, prescribed by that Act are not payable to the employee if validly dismissed for gross 
misconduct. 

7 On the evidence before me the purported contract does not apply.  Given the occupation and industry within which the 
applicant worked I consider that her employment is covered by the Clerks (Wholesale and Retail Establishments) Award.  The 
applicant concedes this point.  The claim then is a claim that should properly be before the Industrial Magistrate.  I would 
therefore dismiss the claim for want of jurisdiction.  

8 The question is also whether Ms Brown was capable of being dismissed for gross misconduct.  I would add the following 
comments.  Ms Brown gave evidence that she tendered her written resignation on 9 November 2004, to take effect from 18 
November 2004.  She had earlier expressed to a director of the Company her desire to leave and had been asked to stay.  
Ms Brown says that she did not attend work on 11, 12 and 15 November as she did not want to go to work.  She says she was 
not ill on those days.  On 16 November 2004 she says she was telephoned and advised not to return to work; she was told she 
would receive a letter.  She says she received this letter on 23 November 2004 and it was a letter of termination.  This letter of 
termination states in part: 

“This letter is to confirm your employment was terminated on the 16th November 2004 for Gross Misconduct. 
…… 
We also know that the Medical Certificate faxed to us on Monday, 15th November 2004 to cover three working days 12th 
November through to 16th November as Sick Leave is not valid.  We have discovered that the signature on the Medical 
Certificate is not the Doctors signature and furthermore, you are not even a Patient of the surgery in question.” 

9 The respondent in the Notice of Answer and Counter Proposal attached a letter purportedly from the medical centre indicating 
that the medical certificate of Ms Brown was not valid and that she was not a patient there. 

10 Hence the respondent claims, in part, that the applicant tendered a false medical certificate for the period she was away from 
work. On Ms Brown’s own evidence she clearly was not ill at the time; she simply did not want to attend work and was due to 
leave permanently on 18 November 2004.  I do not have sufficient evidence before me to make a finding as to whether Ms 
Brown may have falsified a medical certificate and provided this to her employer as alleged.  I only know that she was not ill 
at the time.  Suffice to say that if it can be determined that she misled her employer in this manner then her immediate 
dismissal would have been warranted.  This would then have affected the payment of her accrued annual leave under the terms 
and conditions of her employment. 

 

2005 WAIRC 00465 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KATHERINE ELIZABETH BROWN 
APPLICANT 

-v- 
SUNNY SIGN COMPANY 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE TUESDAY, 1 MARCH 2005 
FILE NO APPL 1701 OF 2004 
CITATION NO. 2005 WAIRC 00465 
 
 
Result Application dismissed for want of jurisdiction 
Representation 
Applicant Ms KE Brown 
Respondent No appearance 
 
 

Order 
HAVING heard Ms KE Brown on her own behalf and there being no appearance on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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2004 WAIRC 13477 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SABRINA CAPSIS 
APPLICANT 

-v- 
AUSTRALIAN ACADEMY OF HOSPITALITY MGMT 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 30 NOVEMBER 2004 
FILE NO/S APPL 527 OF 2004 
CITATION NO. 2004 WAIRC 13477 
 
 
Result Application to adjourn hearing dismissed 
 
 

Order 
WHEREAS this is an application pursuant to s29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS the application is set down for hearing and determination on 2 December 2004; and 
WHEREAS by letter dated 26 November 2004 and received in the Commission on 30 November 2004 the respondent requested an 
adjournment of the hearing as the respondent’s principal witness was not able to attend the hearing on the date set as he has 
business commitments and the respondent argues that his non-attendance at the hearing would seriously disadvantage the 
respondent’s case; and 
WHEREAS on 30 November 2004 the applicant advised the Commission by facsimile that she did not consent to an adjournment 
being granted as the respondent did not attend in person at the two conciliation conferences held in relation to this matter, the 
parties have had ample notice of the hearing and the applicant has organised time off work as has her representative/support person 
to attend the hearing, the applicant has complied with the requirements to provide documents for the hearing and argues that three 
days is insufficient notice to cancel the hearing; and 
FURTHER the applicant states that the matter has had an emotional impact on her as well as being a financial burden and she 
therefore seeks a resolution of the matter; and 
WHEREAS after considering each parties’ submissions and in deciding whether the Commission should exercise its discretion to 
grant the adjournment and whether a refusal to adjourn would result in a serious injustice to one party (Myers v Myers (1969) WAR 
19), the Commission was of the view that an adjournment should not be granted as the parties have been on notice since 
12 November 2004 of the hearing date, the respondent’s agent agreed on 11 November 2004 that 2 December 2004 was suitable as 
a hearing date for the respondent and the unavailability of the respondent’s principal witness was at Mr Rodriguez’s own instigation 
(refer letter dated November 2004 attached to the respondent’s request for an adjournment); and  
FURTHER the Commission is to do all things necessary to ensure the expeditious hearing and determination of a matter; and 
FURTHER it is the Commission’s view that there is a greater injustice to the applicant than the injustice to the respondent if the 
matter does not proceed expeditiously;  
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s27(1), hereby orders: 

THAT the application to adjourn the hearing scheduled for 2 December 2004 be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

2005 WAIRC 00214 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SABRINA ELEFTERIA ANNA CAPSIS 
APPLICANT 

-v- 
AUSTRALIAN ACADEMY OF HOSPITALITY MANAGEMENT PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 8 FEBRUARY 2005 
FILE NO. APPL 527 OF 2004 
CITATION NO. 2005 WAIRC 00214 
 
 
Catchwords Contractual benefits claim – Entitlements claimed under contract of employment – Principles – 

Application upheld in part – Industrial Relations Act 1979 WA s 29(1)(b)(ii) 

Result Application for contractual benefits partially allowed 
Representation 
Applicant Ms S Capsis on her own behalf 
Respondent Mr T Solomon (as agent) 
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Reasons for Decision 
1 This is an application by Sabrina Elefteria Anna Capsis (“the applicant”) against Australian Academy of Hospitality 

Management (“the respondent”) claiming that she is owed benefits under her contract of employment with the respondent 
pursuant to s29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”).  The respondent concedes part of the applicant’s 
claim. 

2 During the proceedings it became clear that the respondent was incorrectly named.  Given the respondents consent to naming 
the correct respondent and the Commission’s powers under s27(1) of the Act and having formed the view that it was 
appropriate in the circumstances to amend the respondent’s name I propose to issue an order that Australian Academy of 
Hospitality Management be deleted as the named respondent in this application and be substituted with Australian Academy of 
Hospitality Management Pty Ltd. 
Background 

3 On 20 January 2003 the applicant commenced employment with the respondent as an Industry Liaison and Promotions 
Director and the terms and conditions of her employment were outlined in a written contract (Exhibit A1).  In order to promote 
the respondent’s business of training hospitality students the applicant undertook local and overseas promotions via agents and 
directly with potential students.  Additionally, the applicant enrolled students and undertook administrative tasks.  The 
applicant’s written contract of employment required her to work three days per week and in return the applicant was paid 
$519.23 gross per week throughout her employment with the respondent.  In early February 2004 the applicant gave four 
weeks’ notice of her resignation however the applicant did not work the last week of her notice period as she took this period 
as annual leave.  The applicant’s last day of employment with the respondent was 27 February 2004. 
The Claim 

4 The applicant is claiming the following: 
1. A pay rise under her contract of employment which was to have been implemented on 13 October 2003 

whereby the applicant’s annual salary was to increase from $45,000 per year to $50,000 per year, pro rated at 
three days per week.  The applicant calculates the differential between what was paid to her and the amount 
owing to her for 21 weeks as being $1,211.49 gross. 

2. Two days wages per week between 21 July 2003 and 13 October 2003 on the basis that the applicant worked 
five days per week during this period but was only paid for three days each week.  The applicant calculates the 
amount owing to her to be $3,461.50 gross. 

3. Outstanding annual leave entitlements based on the applicant working ten weeks on a full-time basis and forty 
nine weeks on a part time (three days per week).  The applicant calculates this amount to be $2,596.00. 

4. One week’s wages of $428.09 nett for the week ending 27 February 2004 that the applicant was not paid when 
she ceased employment with the respondent. 

5 At the commencement of the proceedings the respondent’s representative conceded that the applicant was entitled to be paid 
the pay rise due to her on 13 October 2003 and wages owing to the applicant for the week ending 27 February 2004. 
Applicant’s Evidence 

6 The applicant claimed that throughout her employment with the respondent she undertook a substantial amount of work at 
home and frequently worked more than the three days per week required of her under her written contract.  The applicant gave 
evidence that from 21 July 2003 to 13 October 2003 she worked full-time hours as the respondent commenced its teaching 
programme in July 2003 and as a result the applicant was required to undertake a substantial amount of additional work.  The 
applicant stated that during this ten week period she travelled overseas to liaise with agents to promote the school as verified 
by her passport (Exhibit A5).  Even though the applicant conceded that she did not work set hours whilst overseas she 
maintains that she worked full-time hours.  The applicant conceded that she did not keep time sheets of the hours she worked 
and that the respondent did not specifically require her to work five days a week during this period.  The applicant claims 
however, that the time she spent overseas and in the respondent’s Perth office liaising with both local and overseas contacts, 
taking phone calls in answer to newspaper advertisements and showing prospective students around the school’s premises 
warrants payment of the amount she is claiming.  The applicant stated that the respondent’s managing director, Mr Hector 
Rodriguez was aware that the applicant was working full-time and he told her that she would be rewarded at some stage for the 
additional hours she worked. 

7 The applicant gave evidence that she did not take any annual leave whilst employed by the respondent except for the final 
week of her notice period but she was not paid for this week as the cheque the respondent gave her was cancelled. 

8 The applicant stated that on the day she ceased employment with the respondent she deleted emails from the inbox of her 
personal email address at work that she had actioned whilst working with the respondent and that this was her usual practice 
with emails that had been actioned.  The applicant confirmed that as she was leaving the respondent she sent a courtesy email 
to the respondent’s agents notifying them of her departure and she set up an automatic redirection ensuring that any new 
emails were forwarded to her colleague Ms Erin Appleby, who took over the applicant’s position when she ceased 
employment with the respondent.  The applicant stated that she did not have access to the respondent’s email admissions 
address as this address was located on the server and the applicant stated that any emails sent to the admissions address would 
be automatically forwarded to her personal email address.  The applicant confirmed that if a student enquired about enrolling 
she would give them her personal email address and that she received and sent emails to and from students as well as agents 
and other institutions through this email address.  The applicant stated that she worked on a school data base which was shared 
by other employees. 

9 The respondent did not give any evidence in these proceedings. 
Submissions 

10 The applicant maintains that even though she was not directed nor expressly required by the respondent to work full-time for 
the ten week period after 21 July 2003 the goodwill she showed towards the respondent should have been rewarded by 
payment of the extra hours she worked. 

11 The respondent argues that even though it does not dispute that the applicant accumulated the annual leave entitlements she is 
claiming for the duration of her employment with the respondent, (excluding the full-time accumulation rate for the weeks 
where she is claiming full-time hours) the respondent maintains that the applicant misconducted herself by deleting the emails 
in her computer when she ceased employment with the respondent.  As a result the respondent argues that the Commission 
should take this into account when assessing whether or not an order should issue for the payment of the applicant’s annual 
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leave entitlements.  The respondent also relies on the requirements under the Minimum Conditions of Employment Act 1993 
that annual leave is not due to be paid to an employee when an employee is terminated for misconduct. 

12 The respondent argues that the applicant was not entitled to be paid as a full-time employee for the 10 week period the 
applicant is claiming given the express terms of her contract of employment and the respondent argues that the applicant has 
not demonstrated that there was a requirement on her, nor was she given any direction, to work full-time during the relevant 
period.  The respondent therefore maintains that the applicant is not due the payment for the additional hours she is claiming 
for the ten week period between July and October 2003. 
Findings and Conclusions 
Credibility 

13 I listened carefully to the evidence given by the applicant.  I found her evidence to be straightforward, clear and consistent.  I 
therefore have no doubts about the veracity of the applicant’s evidence.  On this basis I accept the applicant’s evidence without 
reservation. 

14 In an application for contractual benefits under s29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject 
of the claim is a benefit to which the applicant was entitled under his or her contract of employment.  It is for the Commission 
to determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been 
denied under the contract of employment, having regard to the obligations on the Commission to act according to equity, good 
conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v 
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307). 

15 The respondent concedes that the applicant is entitled to the payment of the salary increase from 13 October 2003 as outlined 
in her contract of employment and for outstanding wages owing to the applicant for her last week of employment being the 
week ending 27 February 2004. 

16 The applicant claims that she is entitled to be paid for two days per week for ten weeks between July and October 2003 as she 
worked full-time during this period.  Even though I have no doubt that the applicant worked full-time hours during this period 
it is my view that the applicant has not demonstrated that it was a condition of her contract of employment with the respondent 
that she be paid on a full-time basis for this 10 week period.  I find that there was no evidence confirming that there was any 
agreement between the applicant and the respondent to alter the applicant’s contract of employment to reflect the payment of 
full-time wages during this period and the applicant conceded in her evidence that she was not required by the respondent to 
work full-time nor did the respondent direct her to work full-time during this period.  The applicant’s contract of employment 
confirms that the applicant was to work three days per week between Monday and Friday, there was no evidence that there was 
any variation to this contract throughout the applicant’s employment with the respondent and the applicant’s contract of 
employment did not provide for additional wages to be paid during periods when the applicant’s workload fluctuated other 
than a provision for the applicant to be given ‘time in lieu’ if she was required to attend promotional activities or information 
evenings (see Exhibit A1 - Clause 6 Hours of Duty).  Even though the applicant gave evidence that she had a discussion with 
Mr Rodriguez about any imbalance in her working hours being redressed at some stage nothing specific was agreed between 
the applicant and the respondent about how this imbalance would be addressed.  It is therefore my view that the applicant has 
not made out her claim that under her contract of employment with the respondent she be paid $3,426.50 gross for working 
full-time between 21 July 2003 and 13 October 2003. 

17 It was not in dispute that the applicant was not paid the annual leave entitlements she is claiming and the respondent conceded 
that the applicant is entitled to annual leave accrued over 59 weeks on the basis of the applicant working three days per week. 

18 It is my view and I find that the applicant is entitled to be paid the annual leave entitlements claimed by her but, given my 
findings above, this payment should be calculated on the basis of the applicant working three days per week during her 
employment with the respondent. 

19 I reject the respondent’s claim that the applicant misconducted herself when she deleted the contents of her email inbox at the 
time she ceased employment with the respondent.  In my view the applicant acted professionally in deleting actioned emails, 
notifying agents that she was leaving the respondent and in arranging for new emails to be automatically forwarded to Ms 
Applebee.  Further, I accept the applicant’s evidence that she only deleted those emails relating to actioned and completed 
matters.  It is therefore my view that the applicant did not misconduct herself as claimed by the respondent and as a result is 
entitled to be paid the annual leave entitlements I have determined are due to her.  In reaching this view I also take into 
account that the applicant left her work related diary at the respondent’s premises (Exhibit R1) which in my view is not the 
actions of a person who was deliberately withholding information from a former employer. 

20 As the respondent conceded that the applicant is due $1211.49 gross for the pay rise due to her backdated to 13 October 2003 
and that the applicant is due $519.23 gross for one week’s wages for the week ending 27 February 2004 I will order that these 
amounts be paid to the applicant.   I will also order that the applicant be paid $2,487.42 gross (59 weeks x 1.7538 hours = 
103.47 hours x $24.04 [$576.92 ÷ 24 = $24.04 per hour] = $2,487.42 gross) in annual leave entitlements which I have found 
are due to the applicant. 

21 A minute of proposed order will now issue for the respondent to pay the applicant $4,218.14 gross for benefits due to the 
applicant under her contract of employment. 
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Result Application for contractual benefits partially allowed 
 
 

Order 
HAVING HEARD Ms S Capsis on her own behalf and Mr T Solomon as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1 DECLARES that the respondent denied the applicant a benefit under her contract of employment. 
2 ORDERS that the respondent pay the applicant $4,218.14 gross within seven (7) days of the date of this order. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2005 WAIRC 00215 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TREVOR NORMAN CARABOTT 
APPLICANT 

-v- 
JARDEEN HOLDINGS PTY LTD T/AS SWEDISH CAR COMPANY 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 8 FEBRUARY 2005 
FILE NO. APPL 642 OF 2004 
CITATION NO. 2005 WAIRC 00215 
 
 
Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Whether applicant dismissed 

– Intent of parties considered – Dismissal at the initiative of the employer – Commission has 
jurisdiction – Applicant harshly, oppressively and unfairly dismissed – Reinstatement impracticable – 
Compensation ordered – Industrial Relations Act 1979 (WA) s 29(1)(b)(i) 

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of 
reinstatement 

Representation 
Applicant Mr T Carabott on his own behalf 
Respondent Mr G Miller (as agent) 
 
 

Reasons for Decision 
1 On 11 May 2004 Trevor Norman Carabott (“the applicant”) lodged an application pursuant to s29(1)(b)(i) of the Industrial 

Relations Act 1979 (“the Act”) against Swedish Car Co (“the respondent”) claiming that he was unfairly terminated on or 
about the 10 May 2004.  The respondent denies that the applicant was unfairly terminated and claims that the applicant has not 
been terminated as his position remains vacant and open to be filled by the applicant. 

2 During the hearing it became clear that the respondent was incorrectly named.  As the respondent consented to amending its 
name and given the Commission’s powers under s27(1) of the Act, I formed the view that it was appropriate in the 
circumstances to amend the respondent’s name.  I therefore propose to issue an order that Swedish Car Co be deleted as the 
named respondent in this application and be substituted with Jardeen Holdings Pty Ltd trading as Swedish Car Company. 
Background 

3 The applicant commenced employment with the respondent as a motor mechanic on 23 March 1999.  The applicant was 
employed full-time to repair and maintain cars and his contract of employment was governed by the terms and conditions of 
the Metal Trades (General) Award No 13 of 1965.  The applicant’s weekly wage was $730 per week for working a 38 hour 
week.  The applicant’s employment with the respondent was uneventful until he suffered a stroke on 10 October 2003 which 
necessitated a lengthy period off work whilst the applicant underwent rehabilitation.  After the applicant ceased work due to 
the stroke the respondent paid the applicant annual leave and sick leave entitlements owing to him which covered the period up 
to approximately 2 December 2003. 
Applicant’s evidence 

4 The applicant stated that after suffering a stroke in October 2003 he remained in hospital until 5 December 2003.  From this 
date onwards the applicant convalesced at home, attended speech therapy sessions and undertook light domestic duties.  The 
applicant gave evidence that on 12 January 2004 his treating neurologist cleared him to drive and to return to work and the 
applicant understood his neurologist advised his General Practitioner, Dr B L Brindle accordingly. 

5 The applicant gave evidence that at the end of January 2004 he contacted Mr Eric Matz about undertaking part-time voluntary 
work as a mechanic with Auto Europe as he had been off work for over three months and he wanted to see if he could cope 
with returning to work.  The applicant understood he would not do any heavy lifting in this position however when he 
presented for work in early February 2004 the work he was allocated was unsuitable to him.  As a result the applicant decided 
not to work at Auto Europe and he contacted Mr Matz to advise him of this decision.  Even though Mr Matz then offered him 
payment to undertake work the applicant declined this offer. 
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6 Approximately one week later the applicant approached H Arnoldi Pty Ltd about undertaking part-time voluntary work for a 
period of approximately three weeks (Exhibit A4). 

7 The applicant stated that during his convalescence he had a number of discussions with the respondent’s owner Mr Darrell 
Pitcher about returning to work with the respondent.  The applicant gave evidence that at the end of January 2004 Mr Pitcher 
advised him that the respondent had no problem with the applicant returning to work when he had fully recovered from his 
stroke.  When the applicant rang Mr Pitcher at the beginning of March 2004 to negotiate his return to work Mr Pitcher told the 
applicant that he had to obtain a medical certificate clearing him to return to work and that he wanted him to be sufficiently 
rested before returning to work.  The applicant stated that given Mr Pitcher’s comments he formed the view that Mr Pitcher 
was stalling about his return to work and the applicant claimed that specific comments that Mr Pitcher had made to another 
employee about the applicant supported this view. 

8 After this discussion the applicant obtained a medical certificate from Dr Brindle on 31 March 2004 clearing him to return to 
work (Exhibit A1). 

9 The applicant stated that he had been advised by his occupational therapist from the State Head Injury Unit (SHIU) Ms Maria 
Ness that he needed to have a graduated return to work and the applicant had advised Mr Pitcher on at least four occasions in 
early 2004 that when he was ready to return to work he needed to undertake a graduated return to work. 

10 The applicant visited the respondent’s premises on 31 March 2004 to give Dr Brindle’s medical certificate to Mr Pitcher.  The 
applicant claimed that after he gave Mr Pitcher this certificate he threw it across his desk.  The applicant stated that during this 
meeting Mr Pitcher told him that there was no issue with the applicant working part-time and in response the applicant told Mr 
Pitcher that he wanted to work four hours a day on Tuesday and Thursday.  When Mr Pitcher told the applicant that four hours 
a day was inconvenient to the respondent as some jobs could take longer to complete, the applicant told Mr Pitcher that he 
would work eight hours in any one day if necessary.  In response to the applicant undertaking to work eight hours per day if 
necessary Mr Pitcher told the applicant that the arrangement proposed by the applicant would be all right as most jobs only 
took between two to three hours.  As a result of this discussion the applicant understood that he would be commencing a 
graduated return to work with the respondent on 15 April 2004. 

11 As the applicant was concerned about Mr Pitcher’s attitude to his graduated return to work, he contacted Ms Ness and 
requested that she confirm the applicant’s graduated return to work with Mr Pitcher.  The applicant understood that Ms Ness 
contacted Mr Pitcher as Ms Ness confirmed this in a letter she sent to him dated 7 May 2004 which reads as follows (formal 
parts omitted): 

“ Re: My Conversation with your Employer 
I wish to confirm that I had a telephone conversation with your employer Darrell Pitcher of Swedish Car Company on 8th 
April 2004. 
I initiated contact with Mr Pitcher by telephone on 7April 2004 however he was unavailable.  He returned my call the 
following day and this is when the above mentioned conversation took place. 
I introduced myself and identified my role in supporting you and your employer in your graduated return to work.  I 
provided Mr Pitcher with my contact details and encouraged him to contact me should he have any concerns with your 
return to work.  We both agreed that you would be commencing back at work on 15 April 2004 and that initially you 
would be working two days a week (Tuesdays and Thursdays) for four hours per day. 
Since that telephone conversation, I have not heard from Mr Pitcher. 
If you wish to discuss this conversation with me further, please don’t hesitate in contacting me on 9346 4488.” 

(Exhibit A2) 
12 The applicant stated that on the day before he was to return to work Mr Pitcher rang him and told him that the respondent had 

no work available for him to undertake.  As the respondent did not offer the applicant any work after this telephone call he 
wrote to the respondent on 18 April 2004 however he received no response.  This letter reads as follows (formal parts omitted): 

“I have had 6 months (sic) leave and I am ready for work.  Last Wednesday you rang me and I was told that there was no 
work. 
I wish to confirm that there is a job waiting for me. 
Please reply within 7 days.” 

(Exhibit A3) 
13 After seeking advice about not being allocated work by the respondent the applicant lodged this application. 
14 Under cross-examination the applicant confirmed that he was currently working as a motor mechanic with SuziWest and that 

he has been employed there since 31 August 2004 earning $680.00 gross per week. 
15 It was put to the applicant that when he was interviewed by Mr Matz for a position that he was looking for paid employment.  

The applicant stated that he was only looking for voluntary work.  The applicant was asked why in his notice of application he 
referred to Mr Pitcher stating that there was a possibility of work being available after 26 April 2004.  In response the 
applicant stated that Mr Pitcher advised him on 14 April 2004 that there was no work available for him to undertake on 15 
April 2004 or the week after but that there may be work available the following week.  When asked why he stated that he was 
terminated on 10 May 2004 the applicant maintained that he nominated this date because this was the date that he filled out his 
unfair dismissal application. 

16 The applicant conceded that he did not have a medical certificate stating that he could only work two days per week and the 
applicant agreed that he was not advised verbally or in writing that the respondent had terminated him. 

17 The applicant confirmed that whilst he was off work he received approximately $200.00 in Government subsidies.  When 
asked why the applicant was restricted to working on a Tuesday and Thursday he stated that on these days his wife was able to 
pick his daughter up from school.  He stated that he was prepared to work other days but Mr Pitcher never raised this as an 
issue with him.  The applicant stated that when negotiating his return to work he did not insist that he only work part-time.  
The applicant stated that after Mr Pitcher told him that no work was available on 14 April 2004 he asked him about returning 
to work full-time with the respondent.  The applicant claimed that Mr Pitcher then said that he already had four mechanics 
‘scratching’ for work and that he did not ‘need another one’.  The applicant stated that his discussions with Mr Pitcher were 
always in terms of undertaking a graduated return to work.  The applicant stated that he was required to undertake a graduated 
return to work because he was advised by Ms Ness that given the nature of his illness he would need some time to build up his 
strength in order to cope with working full-time.  The applicant stated that he involved Ms Ness in his graduated return to 
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work with the respondent even though he had known Mr Pitcher for twenty years as he was experiencing difficulties 
negotiating with Mr Pitcher about his return to work. 

18 When asked why the applicant did not contact Mr Pitcher for work after 14 April 2004 the applicant stated that he expected Mr 
Pitcher to contact him if work was available. 

19 The applicant agreed that H Arnoldi Pty Ltd gave him petrol to commute to and from work whilst he was working with them.  
When asked about the applicant’s recent employment history the applicant stated that after being out of work for some time he 
visited Centrelink and was referred to the Commonwealth Rehabilitation Service (“CRS”) who then arranged for him to 
undertake a trial period between 2 August 2004 and 27 August 2004 with SuziWest.  After this trial he filled a full-time 
position which he currently occupies.  The applicant stated that prior to undertaking this placement he did not apply for other 
positions as he understood he would be returning to work with the respondent. 

20 Ms Ness is a Senior Occupational Therapist with the SHIU at Sir Charles Gairdner Hospital.  Ms Ness referred to the notes she 
kept in relation to her dealings with the applicant whilst giving evidence about her dealings with the applicant.  Ms Ness stated 
that the applicant was referred to her for occupational therapy on 16 December 2003 to assist the applicant with a graduated 
return to work and Ms Ness met with the applicant on 12 January 2004 to discuss achieving this aim.  On 1 April 2004 the 
applicant advised Ms Ness that his GP had cleared him to return to work on a graduated basis and the applicant asked Ms Ness 
to liaise with his employer to undertake a graduated return to work.  At this point the applicant told Ms Ness that Mr Pitcher 
was the person to deal with in order to achieve this graduated return to work. 

21 Ms Ness stated that on 5 April 2004 she received a call from the applicant advising her that Mr Pitcher had agreed to a 
graduated return to work and for the applicant to start on 15 April 2004 working two days per week four hours per day.  Ms 
Ness recommended that the applicant initially work eight hours per week for two weeks and then increase his hours thereafter. 

22 On 7 April 2004 the applicant contacted Ms Ness and asked her to contact Mr Pitcher to assist his graduated return to work 
with the respondent.  Ms Ness stated that during a telephone conversation she had on 8 April 2004 with Mr Pitcher he 
confirmed that the applicant would be returning to work with the respondent on 15 April 2004 working eight hours per week 
and she encouraged Mr Pitcher to call her if he had any questions or concerns.  Ms Ness stated that she then advised the 
applicant about the details of this discussion.  On 19 April 2004 the applicant telephoned Ms Ness and told her that as the 
respondent had no work available he had not commenced his graduated return to work.  The applicant next contacted Ms Ness 
on 7 May 2004 and asked her to give him written confirmation about her discussions with Mr Pitcher on 8 April 2004 (Exhibit 
A2). 

23 Under cross-examination Ms Ness stated that Dr Brindle decided that the applicant should have a graduated return to work and 
that the applicant would not have commenced a return to work without a medical certificate certifying him as being fit for 
work.  Ms Ness confirmed that the notes about her discussion with Mr Pitcher on 8 April 2004 were in line with the contents 
of the letter she wrote to the applicant dated 7 May 2004 (Exhibit A2).  After reviewing her notes Ms Ness had no doubt that 
Mr Pitcher had agreed to the applicant returning to work on Tuesdays and Thursdays between 8.15am and 12.15pm from 15 
April 2004 onwards.  Ms Ness also stated that she advised Mr Pitcher during this conversation to contact her if he had any 
difficulties in providing work for the applicant on the set days and she stated that if Mr Pitcher had any difficulties in this 
regard she would have negotiated any problems with Mr Pitcher. 
Respondent’s Evidence 

24 Mr Pitcher is the respondent’s Managing Director and he maintains that the applicant remains employed by the respondent. 
25 Mr Pitcher stated that he has had a lengthy relationship with the applicant spanning 20 years and that he and his wife visited 

the applicant in hospital after he suffered the stroke in October 2003. 
26 Mr Pitcher stated that after being advised by the respondent’s insurer that the applicant was required to provide the respondent 

with a medical certificate prior to returning to work he advised the applicant that he needed to supply the respondent with a 
medical clearance.  Mr Pitcher gave evidence that at some stage in early 2004 the applicant indicated to him that he wanted to 
resume work on 15 April 2004 working four hours per day on Tuesdays and Thursdays.  At the time Mr Pitcher told the 
applicant that he could not allocate him some jobs because of the limited hours the applicant would be working and the 
applicant told him that he would work extra time if necessary. 

27 Mr Pitcher stated that he made every effort to accommodate the applicant’s request to return to work but April 2004 was a 
quiet month and there was not enough work for the applicant to undertake at the time. 

28 Mr Pitcher gave evidence about his conversation with the applicant on 14 April 2004.  Mr Pitcher stated that he rang the 
applicant and told him that there was no work available for him on 15 April 2004.  In response the applicant said that he was 
coming in to work and that Mr Pitcher could not stop him.  Mr Pitcher stated that the applicant then became very aggressive 
and stated that he believed Mr Pitcher did not want him to return to work and that Mr Pitcher just wanted him to ‘go away’.  
Mr Pitcher responded by reiterating that there was no work, that he was not going to pay the applicant to stand around doing 
nothing and that there may be the possibility of work becoming available after 26 April 2004.  Mr Pitcher again stated that the 
applicant was not required the following day, the applicant then told Mr Pitcher “we’ll see about that” and then slammed down 
the phone.  Mr Pitcher expected an apology from the applicant about his behaviour however this did not eventuate.  Mr Pitcher 
has had no contact with the applicant since this conversation. 

29 Mr Pitcher stated that during his discussion with Ms Ness on 8 April 2004 he did not give any commitments to Ms Ness about 
the applicant having a graduated return to work in the terms outlined in Ms Ness’ letter dated 7 May 2004.  He told Ms Ness 
that if work was available for the applicant he would be happy to employ the applicant and he stated that it had to be a give and 
take situation. 

30 Mr Pitcher stated that he has not terminated the applicant, his position still remains available for him and that the respondent is 
prepared to accommodate the applicant’s return to work if possible. 

31 Mr Pitcher stated that he currently has three full-time staff; one has been employed for 15 years, one for 17 months and 
another mechanic who has been employed for six months, who replaced a former employee who left in June 2004 after 
13 years of service with the respondent.  The respondent employs one other part-time employee four days per week who has 
worked for ten years with the respondent.  Three other employees undertake clerical duties on a part-time basis. 

32 Mr Pitcher stated that he recalled a discussion with the applicant prior to the 15 April 2004 about a graduated return to work, 
however he was unable to recall the exact date of this discussion.  Mr Pitcher gave evidence that he discussed this issue on a 
number of occasions with the applicant but he could not recall the applicant agreeing to work eight hours a day if a particular 
job took more than four hours. 
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33 Under cross-examination Mr Pitcher confirmed that when the applicant handed him his medical certificate on 31 March 2004 
there was a discussion about the applicant working part-time.  Mr Pitcher stated that he had no recollection of the applicant 
saying that he would work full-time if part-time hours were unsuitable to the respondent. 

34 Mr Pitcher confirmed that even though he received the letter from the applicant dated 18 April 2004 (Exhibit A3), he did not 
respond to it because the letter was not signed. 

35 When asked if the applicant could have been allocated duties apart from fixing cars, Mr Pitcher stated that these tasks were 
already allocated to another employee.  When asked why a new employee was employed in May 2004 in preference to the 
applicant Mr Pitcher stated: 

“Wouldn't it have been fair to offer me the job?---Well, if you'd rang up and apologised, there probably would have been 
a chance.  But as things worked out, Jason was available.  Your job was still sitting there, Trevor.  Your job was still 
sitting there waiting for you;  still is to this day.” 

(Transcript page 63) 
36 Mr Pitcher conceded that a number of car repair and service jobs could vary from between half an hour to six hours depending 

on the problem. 
37 Mr Wayne Coles has worked on a part-time basis for the respondent four days per week for approximately ten years.  Mr 

Coles was a colleague of the applicant.  He stated that he and the applicant were on good terms and that he had a number of 
discussions with the applicant during the applicant’s illness. 

38 Mr Matz is the proprietor of Auto Europe.  Mr Matz stated that on 13 January 2004 the applicant approached him looking for 
part-time work as he needed money to pay for the registration of vehicles owned by him.  Mr Matz stated that the applicant 
offered to work two hours per day but Mr Matz asked the applicant if he could work two or three days in a row.  He stated that 
the applicant said he would think about it.  In the event the applicant did not commence work with Mr Matz.  Mr Matz stated 
that he would have employed the applicant for as many hours as he wanted and he was unaware that the applicant was 
employed by the respondent at the time.  Mr Matz stated that he would not have employed the applicant on an unpaid basis as 
the applicant would not be covered under his workers’ compensation Policy. 

39 Under cross-examination Mr Matz stated that he could not recall any discussion with the applicant about him undertaking 
voluntary work with Auto Europe. 
Submissions 

40 The applicant maintained that when he was well enough to return to work he had no intention of working part-time with the 
respondent on an ongoing basis, he only wanted to have a graduated return to work until he was ready to work full-time.  The 
applicant maintains that after he was cleared to return to work and after an agreement was reached with Mr Pitcher about the 
hours he was to work the respondent did not make work available to him.  The applicant therefore maintains that he was 
unfairly dismissed.  The applicant is seeking $17,942.63 gross by way of compensation based on undertaking a graduated 
return to work after 15 April 2004. 

41 The respondent maintains that there is no jurisdiction for the Commission to deal with this application as the applicant has not 
been terminated and his full-time position with the respondent remains open to him. 

42 The respondent maintains that as the medical certificate supplied by the applicant does not require that the applicant undertake 
a graduated return to work the respondent was under no obligation to offer this as an option for the applicant.  Furthermore, it 
was difficult for the respondent to provide the applicant with a graduated return to work as there was no guarantee that work 
would be available on any particular day or for a fixed two days per week. The respondent maintains that at all times the 
applicant only ever wanted to return to work on a part-time basis. 

43 The respondent maintains that the applicant repudiated his contract of employment with the respondent by seeking paid 
employment with Auto Europe and H Arnoldi Pty Ltd whilst he was still employed by the respondent. 

44 The respondent also argues that as the applicant was rude to Mr Pitcher on 14 April 2004 when he abruptly ended their 
telephone conversation it was therefore the applicant’s responsibility to follow up future employment with the respondent and 
that if compensation is to be awarded to the applicant the respondent argues that there is no evidence that the applicant would 
have been able to return to work undertaking the hours for which he is claiming compensation. 
Findings and Conclusions 
Credibility 

45 I listened carefully to the evidence given by each witness.  In my view the applicant gave considered and plausible evidence 
and I accept that his evidence was given to the best of his recollection.  Further, the applicant tendered documentation 
supporting his oral evidence.  Even though the applicant’s evidence about working with Auto Europe differed from the 
evidence given by Mr Matz I accept that there may well have been a misunderstanding between the parties as to whether or not 
the applicant was seeking paid employment or voluntary work with Auto Europe.  In my view nothing turns on this issue in 
any event as the applicant did not undertake any work with Auto Europe, nor was there any evidence that the applicant was 
paid for the work he undertook with H Arnoldi Pty Ltd.  In the circumstances I accept all of the evidence given by the 
applicant. 

46 I found Ms Ness to be a convincing witness and I therefore accept her evidence which was based on substantial notes made 
contemporaneously when dealing with the applicant. 

47 I found Mr Pitcher to be a forthright witness and much of his evidence was in accord with the applicant’s evidence.  However 
at times Mr Pitcher was vague.  For example, he was uncertain about the timing of his conversations with the applicant in early 
2004 and about what was discussed during these conversations.   I find that the weight of evidence is against Mr Pitcher’s 
recollection about what was agreed with the applicant and with Ms Ness about the applicant returning to work on a graduated 
basis from 15 April 2004.  As Ms Ness gave evidence corroborating the applicant’s evidence about the agreement he had with 
Mr Pitcher for him to undertake a graduated return to work, I therefore prefer the evidence given by the applicant and Ms Ness 
to that of Mr Pitcher on this particular issue.  As I found that the applicant’s evidence in general was more convincing than the 
evidence given by Mr Pitcher I prefer the applicant’s evidence to that of Mr Pitcher about his willingness to work a full day on 
a part-time basis if the agreed graduated return to work was not possible and I find that during the applicant’s conversation 
with Mr Pitcher on 14 April 2004 the applicant asked Mr Pitcher about the possibility of working full-time with the respondent 
after 14 April 2004. 

Was there a termination at the initiative of the employer? 
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48 In this instance I am required to determine whether or not the applicant ceased employment with the respondent and if so, was 
it at the respondent’s initiative.  In Chris Toncich v People Who Care Incorporated (2003) 84 WAIG 401 at p403, Kenner C 
said: 

“The question of a resignation, truly voluntary, or a dismissal, is a jurisdictional fact necessary to be found by the 
Commission in order to ground jurisdiction in matters of this kind.  It is well settled that to attract the Commission’s 
jurisdiction in claims of this kind, an employee must be “dismissed”:  Gallotti v Argyle Diamond Mines Pty Ltd (2003) 83 
WAIG 353 (IAC); (2003) 83 WAIG 919 (FB).” 

49 In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205, the Full Court of the Industrial Relations Court 
of Australia said: 

“…‘termination at the initiative of the employer’ involves a ‘termination in which the action of the employer is the 
principal contributing factor which leads to the termination of the employment relationship … [A]n important feature is 
that the act of the employer results directly or consequentially in the termination of the employment and the employment 
relationship is not voluntarily left by the employee.  That is, had the employer not taken the action it did, the employee 
would have remained in the employment relationship’.” 
(See ‘Law of Employment’ Macken, O’Grady, Sappideen and Warburton 5th Edition page 326.) 

50 It is not in contention and I find that the applicant commenced employment full-time with the respondent as a mechanic on 
23 March 1999 and as a result of suffering a stroke in October 2003 the applicant was unable to return to full-time work with 
the respondent until he obtained a medical clearance certifying him fit to return to full-time work, which he did at the end of 
March 2004.  I accept the applicant’s evidence that in the middle of January 2004 his treating neurologist cleared him to drive 
and to return to work and this was officially confirmed by the applicant’s General Practitioner Dr Brindle on 31 March 2004 
(Exhibit A1).  I accept that the applicant was authorised by Dr Brindle to undertake a graduated return to full-time work and 
that Ms Ness assisted the applicant in ensuring this occurred. 

51 I find that the applicant raised the issue of a graduated return to work with Mr Pitcher in early 2004 and it was not in dispute 
and I find that at this time Mr Pitcher told the applicant that there was a position open for him with the respondent when he 
was ready to return to work and he agreed to the applicant returning to work on a graduated basis.  I find that, so that the 
applicant could ascertain if he could handle a return to work, prior to resuming work with the respondent the applicant 
approached both Auto Europe and H Arnoldi Pty Ltd with a view to working a limited number of hours per week.  In the event 
the applicant did not undertake any work with Auto Europe and he worked for approximately two weeks in February 2004 on 
a casual basis with H Arnoldi Pty Ltd.  I reject the respondent’s contention that by making approaches to H Arnoldi Pty Ltd 
and Auto Europe in early 2004 the applicant was seeking out alternative employment in preference to returning to his former 
position with the respondent as there was no conclusive evidence before me that the applicant was applying for alternative 
ongoing paid positions with a different employer prior to April 2004. 

52 I find that at a meeting held on 31 March 2004 between the applicant and Mr Pitcher the applicant gave Mr Pitcher a medical 
certificate clearing him to return to full-time duties and that at this meeting the applicant and Mr Pitcher discussed the 
applicant returning to work on a graduated basis commencing on 15 April 2004.  I find that during this discussion Mr Pitcher 
agreed to the applicant returning to work, commencing with the applicant working two days a week for four hours each day, as 
a precursor to returning to work full-time with the respondent.  I also accept the applicant’s evidence that he was prepared to 
be flexible in relation to the hours and days he worked with the respondent and that he told Mr Pitcher that he was prepared to 
work an eight hour day from 15 April 2004 if two four hour days were not suitable to the respondent.  In reaching the 
conclusion that the respondent agreed that the applicant would recommence employment with the respondent on a graduated 
basis I accept that Mr Pitcher confirmed his agreement with the applicant on this issue with Ms Ness on 8 April 2004 and Ms 
Ness then confirmed the details of this agreement with the applicant verbally and then in writing on 7 May 2004 (see Exhibit 
A2).  I find that given this agreement the applicant had every expectation that he would be returning to work with the 
respondent on a full-time basis by way of a graduated return to work commencing on 15 April 2004.  Notwithstanding this 
agreement it was not in dispute that on 14 April 2004 Mr Pitcher contacted the applicant and advised him that there was no 
work available for him to undertake the following day and that no work would be  available for him with the respondent at 
least until 26 April 2004.  It is clear that the applicant was distressed when Mr Pitcher told him he could not return to work and 
did not advise the applicant of a specific date for him to recommence.  I accept that when the applicant told Mr Pitcher that he 
would come to work the following day Mr Pitcher told the applicant that he was not prepared to have the applicant attend work 
when there was no work for him to undertake and I accept that as the applicant became annoyed about being informed that he 
was unable to return to work as expected he then hung up on Mr Pitcher.  It was not in dispute that the applicant did not return 
to work with the respondent after 14 April 2004 and the respondent did not notify the applicant of any further work being 
available for him to undertake even though the applicant asked the respondent to clarify whether or not a position was 
available for him with the respondent by letter dated 18 April 2004. 

53 As a result of the respondent refusing to allocate work to the applicant after 14 April 2004 I find that the applicant was 
dismissed by the respondent.  Even though the respondent maintains that the applicant was not terminated I find that by not 
clarifying the applicant’s employment status at this point and effectively refusing to offer work to the applicant subsequent to 
14 April 2004 after having agreed to the applicant returning to work on 15 April 2004, the respondent terminated its contract 
of employment with the applicant.  I reject the respondent’s claim that the applicant continues to be employed by the 
respondent as no efforts were made by the respondent to allocate work to the applicant or to clarify his employment status after 
14 April 2004 notwithstanding the resignation of one of the respondent’s mechanics the following month, the applicant’s letter 
to the respondent dated 18 April 2004 and the respondent’s claim that a position was available for the applicant with the 
respondent after 14 April 2004. 

Was the applicant unfairly dismissed? 
54 The test for determining whether a dismissal is unfair or not is well settled.  The question is whether the employer acted 

harshly, unfairly or oppressively in dismissing the applicant (see Undercliffe Nursing Home v Federated Miscellaneous 
Workers Union of Australia, Hospital Service and Miscellaneous WA Branch (1985) 65 WAIG 385).  The onus is on the 
applicant to establish that the dismissal was, in all the circumstances, unfair.  Whether the right of the employer to terminate 
the employment has been exercised so harshly or oppressively or unfairly against the applicant as to amount to an abuse of the 
right needs to be determined.  A dismissal for a valid reason within the meaning of the Act may still be unfair if, for example, 
it is effected in a manner which is unfair.  However, terminating an employment contract in a manner which is procedurally 
irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v Mouritz (1991) 71 WAIG 891 and Byrne v 
Australian Airlines (1995) 61 IR 32).  In Shire of Esperance v Mouritz (op cit), Kennedy J observed that unfair procedures 
adopted by an employer when dismissing an employee are only one element that needs to be considered when determining 
whether a dismissal was harsh or unjust. 
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55 I find that the applicant was treated unfairly when the respondent refused to honour its agreement with the applicant that he 
return to work on 15 April 2004 as it is my view that there was no reason why the applicant should not have returned to work 
with the respondent after this date.  At the hearing the respondent argued that the applicant had not been terminated as there 
was a full-time position available for him after 14 April 2004.  However, I accept that on 14 April 2004 Mr Pitcher told the 
applicant that no work was available for him in the short term with the respondent after 15 April 2004.  Even though the 
applicant canvassed the possibility of working full-time instead of undertaking a graduated return to work with Mr Pitcher 
during his telephone conversation with him on 14 April 2004, the respondent still refused to allocate work to the applicant.  I 
therefore find that the respondent treated the applicant unfairly by not allocating him work after 14 April 2004.  It is my view 
that the applicant’s actions at the end of his telephone conversation with Mr Pitcher on 14 April 2004 did not warrant the 
respondent refusing to allocate work to the applicant.  Even though the applicant hung up on Mr Pitcher at the end of this 
conversation I accept that the applicant had every right to be annoyed with Mr Pitcher at the time because not only had Mr 
Pitcher agreed for the applicant to return to work on a graduated basis commencing 15 April 2004, as confirmed with Ms Ness 
and communicated to the applicant, Mr Pitcher was equivocal at the time about any future work being offered to the applicant.  
I find that the respondent treated the applicant unfairly when it neglected to advise the applicant about a mechanic’s position 
which became available in May 2004 when one of the respondent’s long term mechanics resigned.  In my view this position 
should have been offered to the applicant when it became available as the applicant was qualified for this position and at the 
time was waiting for the respondent to respond to his enquiry about his ongoing employment with the respondent.  When 
asked why the applicant was not offered this position Mr Pitcher stated that he may well have been if the applicant had 
contacted him and apologised to him however the respondent did not advise the applicant that this position was available nor 
did the respondent make it clear to the applicant that it would be prepared to allow him to return to work if he apologised to Mr 
Pitcher.  As there were was no evidence adduced at the hearing about any formal disciplinary issues with the applicant whilst 
he was employed with the respondent and as the applicant had a medical clearance to return to work (Exhibit A1) it is 
therefore my view that the respondent treated the applicant unfairly when it refused to allocate work to the applicant after 15 
April 2004. 

56 I reject the respondent’s claim that the only way the applicant could return to work was on a full-time basis and that the 
applicant only wanted to work part-time.  I accept the applicant’s evidence that he told Mr Pitcher on 14 April 2004 that he 
was prepared to consider working full-time if a graduated return to work presented any difficulties for the respondent and that 
even though Ms Ness encouraged Mr Pitcher to contact her if he had any concerns about providing a graduated return to work 
for the applicant after 14 April 2004, he did not do so.  In any event I regard the respondent’s argument that the respondent 
would experience difficulty allowing the applicant to re-commence employment on a graduated basis as implausible as it is my 
view that the respondent could have accommodated a graduated return to work (as planned and agreed) given the nature of the 
jobs the respondent undertakes and the time required to complete tasks, many of which are under four hours duration. 

57 I find that the applicant was denied procedural fairness given the manner of his termination.  The respondent did not give the 
applicant any notice that his employment with the respondent had ceased as at 15 April 2004 and that after the applicant 
sought specific clarification about his employment status with the respondent on 18 April 2004 no reply was given to the 
applicant. 

58 I reject the respondent’s claim that the applicant sought out alternative employment prior to returning to work with the 
respondent and in doing so he repudiated his contract of employment with the respondent.  I accept the applicant’s evidence 
that because he wanted to assist his recovery and his ability to return to work full-time with the respondent he sought out short 
term work with both Auto Europe and H Arnoldi Pty Ltd in early 2004.  In the event the applicant did not work with Auto 
Europe and only worked on a voluntary basis with H Arnoldi Pty Ltd for approximately two weeks. 

59 In the circumstances I find that the applicant was unfairly terminated as he was not given ‘a fair go all round’. 
Compensation 

60 The applicant is not seeking re-instatement and I am satisfied on the evidence that the working relationship between the 
applicant and respondent has broken down such that an order for re-instatement or re-employment would be impracticable and 
the applicant has obtained suitable alternative employment.  I therefore now turn to the question of compensation.  I apply the 
principles set out in Bogunovich v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster 
International Pty Ltd (1999) 79 WAIG 1886. 

61 On the evidence I am satisfied that the applicant took reasonable steps to mitigate his loss and I am not persuaded that the 
respondent has established that the applicant has failed to mitigate his loss.  I accept that it was not initially clear to the 
applicant when the respondent would offer him further work after 14 April 2004 and that as a result he did not immediately 
seek out alternative employment.  I accept that once it became clear to the applicant that the respondent was not going to allow 
him to return to his former position the applicant enrolled with Centrelink and as a result, through CRS, obtained his current 
position in August 2004 earning slightly less per week than what he was earning in his position with the respondent. 

62 I am satisfied that the applicant would have continued to work with the respondent to at least the date of hearing after 14 April 
2004 because of his good work history with the respondent prior to suffering his stroke, the respondent argued at the hearing 
that there had always been a position available for the applicant and because Mr Pitcher agreed to the applicant returning to 
work with the respondents on a graduated basis.  Further, there was a mechanic’s position available in May 2004 with the 
respondent that should have been offered to the applicant.  I therefore find that the applicant should be compensated for his 
loss of earnings between his termination and the date of hearing. 

63 I accept the applicant’s claim that if the respondent had honoured its agreement with him to undertake a graduated return to 
work that the applicant would have been paid the following amounts up to the date of hearing: 

Week Commencing – 
15 April 2004   8 hours 
22 April 2004 16 hours  
29 April 2004 24 hours 
  6 May 2004 24 hours  
13 May 2004 32 hours 
20 May 2004 32 hours 
A total of 136 hours at $19.21 gross per hour equals $2612.56. 
PLUS 
27 May 2004 to 27 August 2004 – a total of 13 weeks at $730 gross per week equals $9490.00 gross. 
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PLUS 
30 August 2004 to 11 November 2004 – 10 weeks and 3 days at $50 gross per week (being the difference between rate 
paid by respondent and earnings during this period [$730 - $680 = $50]) equals $530.00 gross.   
A total of $12,632.56 gross. 

64 I therefore order that an amount of $12,632.56 gross be paid to the applicant as compensation for his unfair dismissal.  A 
minute of proposed Order will now issue. 

 

2005 WAIRC 00360 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TREVOR NORMAN CARABOTT 
APPLICANT 

-v- 
JARDEEN HOLDINGS PTY LTD T/AS SWEDISH CAR COMPANY 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 21 FEBRUARY 2005 
FILE NO/S APPL 642 OF 2004 
CITATION NO. 2005 WAIRC 00360 
 
 
Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of 

reinstatement 
 
 

Order 
WHEREAS on 8 February 2005 the Commission issued Reasons for Decision and a Minute of Proposed Order in this matter; and 
WHEREAS on 17 February 2005 the Commission conducted a Speaking to the Minutes of Proposed Order; and 
WHEREAS the respondent argued that the applicant’s proposed graduated return to work was incorrect as the evidence supported 
the applicant returning to work on the basis of the applicant working eight hours per week for the first two weeks; and 
FURTHER the respondent argued that there was no evidence that the applicant’s hours would have automatically increased in the 
manner claimed by the applicant.  Notwithstanding this, the respondent maintained that the order should reflect a return to work on 
the basis of eight hours for the first two weeks, followed by 16 hours for two weeks, 24 hours for one week and 32 hours in the last 
week giving a total of 104 hours; and 
FURTHER the respondent argued that the calculation of the period when the applicant commenced his current employment to the 
date of hearing was incorrect by one day; and  
FURTHER the respondent requested a period of three months to pay the amount due to the applicant as a result of the respondent’s 
current cash flow problems; and 
WHEREAS the applicant argued that as he was declared fit to return to work from 12 January 2004 there would therefore have 
been no issue with him achieving the graduated return to work as proposed by him; and  
FURTHER the applicant opposes the respondent’s request to extend time to pay the amount due to him as the respondent unfairly 
terminated him in April 2004 and that this termination has caused him stress, anxiety and significant financial disadvantage; and 
WHEREAS having considered the submissions of both parties the Commission is of the view that as there was evidence that the 
applicant was declared fit to return to full-time duties as at 31 March 2004 and as Ms Ness gave evidence that the applicant should 
initially work eight hours for the first two weeks, the hours of the applicant’s graduated return to work should be as follows: 

Week Commencing – 
15 April 2004   8 hours 
22 April 2004   8 hours  
29 April 2004 16 hours 
  6 May 2004 24 hours  
13 May 2004 32 hours 
20 May 2004 32 hours 
A total of 120 hours at $19.21 gross per hour equals $2305.20; and  

FURTHER, the Commission is of the view that the calculation of the period when the applicant commenced his current 
employment to the date of hearing is correct; and 
FURTHER even though no evidence was tendered about the respondent’s current financial situation I accept that the respondent’s 
work is cyclical and I will therefore order that the sum owing to the applicant will be payable in two instalments over a period of six 
weeks; 
NOW THEREFORE having heard Mr T Carabott on his own behalf and Mr G Miller as agent on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1) ORDERS THAT the name of the respondent be deleted and that Jardeen Holdings Pty Ltd trading as Swedish 
Car Company be substituted in lieu thereof. 

2) DECLARES THAT the dismissal of Trevor Norman Carabott by the respondent was unfair and that 
reinstatement is impracticable. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 925 
 

3) ORDERS that the respondent pay Trevor Norman Carabott $12,325.20 gross in two equal instalments, the first 
payment of $6162.60 being due within 21 days of the date of this order and the second payment of $6162.60 
being due within 42 days of the date of this order. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2005 WAIRC 00412 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES VINCENT TERRY CARTER 
APPLICANT 

-v- 
LINDE MATERIALS HANDLING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 24 FEBRUARY 2005 
FILE NO. APPL 1575 OF 2003 
CITATION NO. 2005 WAIRC 00412 
 
 
Catchwords Show Cause application - Termination of employment - Harsh, oppressive and unfair dismissal - 

Settlement reached  - Application to dismiss - Application dismissed - Industrial Relations Act 1979 
(WA) s 29(1)(b)(i) 

Result Application alleging unfair dismissal dismissed 
Representation 
Applicant Mr D Chong (of counsel) 
Respondent Ms L Gibbs (of counsel) 
 
 

Reasons for Decision 
1 This matter was listed for hearing on 19 January 2005 for the applicant to show cause why this matter should not be dismissed 

pursuant to s27(1)(a)(ii) of the Industrial Relations Act 1979 (“the Act”). 
Background 

2 This application was filed on 4 November 2003 pursuant to s29(1)(b)(i) of the Act.  Vincent Terry Carter (“the applicant”) 
claims that he was unfairly dismissed by Linde Materials Handling Pty Ltd (“the respondent”). 

3 As no agreement was reached at conciliation the matter was listed for hearing on 1 July 2004.  As the matter did not conclude 
on this date it was re-listed for further hearing on 8 and 9 November 2004. 

4 Prior to the hearing commencing on 8 November 2004 the parties reached an agreement to settle the applicant’s claim.  The 
parties then confirmed on transcript that they had reached a settlement in relation to the applicant’s claim, the terms of which 
were confidential to the parties, and that upon settlement being finalised the applicant would file a Notice of Discontinuance in 
the Commission. 

5 As no Notice of Discontinuance had been lodged by 11 January 2005 the matter was set down to show cause why the matter 
should not be dismissed. 

6 At the hearing held on 19 January 2005 the applicant’s new representative Mr Denning Chong (the applicant did not attend in 
person) told the Commission that he had only recently become aware that a settlement had been agreed with the respondent in 
relation to the applicant’s claim and he requested that the hearing be adjourned to obtain further instructions from his client. 

7 The respondent opposed the hearing being adjourned. 
8 The Commission advised the parties that the applicant’s request that the hearing be adjourned was refused as adequate notice 

of the hearing had been provided to the parties, however the applicant’s representative was given seven days to provide 
submissions in relation to whether or not the application should be dismissed and the respondent was given time for any 
submissions in reply. 

9 The respondent argued that as an agreement was reached between the parties on 8 November 2004 in full and final settlement 
of the applicant’s claim, with the applicant being present at the time this agreement was reached, and as the respondent was 
happy to honour its agreement to pay the applicant the agreed monetary amount and to sign a deed incorporating the 
applicant’s requirements there was no reason why this application should not be dismissed pursuant to s27(1)(a)(ii) of the Act 
(Joseph Kluchar v Hamersley Iron Pty Ltd (2002) 82 WAIG 628 and Maurice Bradbury v Proprietor of Great Western Real 
Estate (1995) 75 WAIG 2927). 

10 On 27 January 2005 the applicant’s representative was granted further time to provide submissions however on 10 February 
2005 Mr Chong advised the Commission that he had no instructions to file submissions in relation to this matter and this was 
later confirmed in writing. 

11 It is my view that it is in the public interest to bring this matter to finality.  I am satisfied that a compromise was reached 
between the applicant and the respondent on 8 November 2004 in settlement of the applicant’s claim which required the 
respondent to pay the applicant a monetary amount and that the respondent would accommodate certain issues requested by 
the applicant and these details would be confirmed in a deed to be signed by both parties.  It is also clear that the respondent is 
prepared to honour the agreement it reached with the applicant on 8 November 2004. 

12 It is my view that the Commission has the power to issue an order declaring that the parties have reached a compromise in 
relation to this application and to order that this settlement should be finalised and as I am satisfied that this application has 
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been compromised by agreement between the parties a declaration will therefore issue that the applicant and the respondent 
reached an agreement on 8 November 2004 in full and final settlement of the applicant’s claim and an order will issue that the 
respondent pay the applicant the sum of money as agreed between the parties and that the deed as agreed between the parties 
be finalised. 

13 This application is otherwise dismissed. 

 

2005 WAIRC 00509 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES VINCENT TERRY CARTER 
APPLICANT 

-v- 
LINDE MATERIALS HANDLING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 4 MARCH 2005 
FILE NO/S APPL 1575 OF 2003 
CITATION NO. 2005 WAIRC 00509 
 
 
Result Application alleging unfair dismissal dismissed 
 
 

Order 
HAVING HEARD Mr D Chong of counsel on behalf of the applicant and Ms L Gibbs of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1) DECLARES THAT the parties reached an agreement on 8 November 2004 in full and final settlement of the 
applicant’s claim. 

2) ORDERS THAT the parties comply with the terms of the agreement reached between them on 8 November 
2004 within seven days of the date of this order. 

2 ORDERS THAT the application otherwise be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

2005 WAIRC 00295 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEVEN JOHN GALLAHER 
APPLICANT 

-v- 
 ISABELLA'S HYDROPONIC NURSERY & GARDEN CENTRE 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 16 FEBRUARY 2005 
FILE NO. APPL 979 OF 2004 
CITATION NO. 2005 WAIRC 00295 
 
 
Catchwords Termination of employment – harsh, oppressive and unfair dismissal – claim dismissed – contractual 

benefits claim upheld in part – Industrial Relations Act 1979 (WA) s 29(1)(b)(i) and (ii) 

Result Order made – Respondent to pay the Applicant $2,534.40 
Representation 
Applicant Mr M Diamond (of counsel) 
Respondent Mr M Seaman (of counsel) 
 
 

Reasons for Decision 
1 Steven John Gallaher ("the Applicant") claims he was harshly, oppressively and unfairly dismissed on 2 July 2004, by Isobel 

Madeo and Rodney Madeo trading as Isabella's Hydroponic Nursery & Garden Centre ("the Respondent").  The Applicant 
makes the claim under s 29(1)(b)(i) of the Industrial Relations Act 1979 ("the Act").  The Applicant also claims that he was 
denied the following contractual benefits pursuant to s 29(1)(b)(ii) of the Act, not being benefits under an award or industrial 
agreement: 

(a) Two weeks' pay for reasonable notice being an amount of $1,740 (gross). 
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(b) Two days' pay for hours worked on 29 June 2004 and 30 June 2004, being an amount of $264.20 (gross). 
(c) Accrued annual leave on termination being an amount of $700.46 (gross). 
(d) Underpayment of amounts paid as annual leave from March 2003 until May 2004, being an amount of 

$1,305.54 (gross). 
2 At the commencement of the Applicant's case, counsel for the Applicant informed the Commission that the Applicant was also 

claiming overtime, for additional hours worked and as a consequence of not being allowed meal breaks.  At the conclusion of 
the hearing, the Applicant's counsel informed the Commission that those claims were not being pursued. 

Applicant's Evidence 
3 The Applicant commenced employment with the Respondent on 3 November 2001.  Prior to working for the Respondent he 

worked as a storeman at CPI Papers.  When he was still employed by CPI Papers, he visited Isabella's Nursery to obtain 
nutrient for his mother-in-law as she was growing plants hydroponically.  At that time he was employed to work five days a 
week at CPI Papers and Saturdays at Soils Ain't Soils.  He spoke to one of the owners of the Respondent, Isobel Madeo.  
During the conversation he asked whether she had a job for his future wife and Isobel Madeo told him she was looking for a 
"guy" who was good with his hands and sales.  The Applicant later provided Isobel Madeo with a copy of his resume and after 
further discussion, it was agreed that he would be given a month's trial.  He says he worked every Sunday for a month, without 
pay.  After the work trial, the Applicant was offered full-time work.  It was agreed that he would work six days a week and be 
paid $500 (net) a week.  It was also agreed that his terms and conditions of employment would be governed by The 
Horticultural (Nursery) Industry Award No. 30 of 1980 ("the Award").  Although initially the Application was employed as a 
casual employee, on 12 January 2004 he became a full-time employee.  A document titled "Time Sheets and Wages Details 
2001-2002, 2002-2003 and 2003-2004" was tendered into evidence (Exhibit 1).  The Applicant testified that he had reviewed 
Exhibit 1 and could say that the record of the hours said to be worked by him in Exhibit 1 were the hours he worked and the 
amounts he received whilst he was employed by the Respondent.  Exhibit 1 shows that when the Applicant was first employed 
he was paid $507.00 (gross) a week and at the time his employment was terminated, he was paid $870.00 (gross) a week.   

4 The Applicant went on holidays in February 2004.  When he did so, he queried his holiday pay.  At that time he was usually 
paid $700 (net) a week.  When he went on leave, he only received $500 (net) for the week he was on leave.  He queried his 
pay.  Isobel Madeo told him that he was only entitled to be paid the base rate without annual leave loading.  Her husband, 
Rodney Madeo, told him to "talk to Izzy".  The Applicant obtained a copy of the Award and was going to show it to 
Isobel Madeo but did not do so because she was ill at the time.   

5 The Applicant said that he was usually paid cash every Tuesday.  Sometimes he was paid later in the week if Isobel Madeo did 
not have enough money to pay him on a Tuesday and sometimes he was paid earlier if he was short of money.  Although the 
Applicant agrees the record in Exhibit 1 is correct, which records that he worked 9:00 am until 5:30 pm each day during the 
week, he says on most week days he worked until 6:00 pm.  Exhibit 1 shows that a half an hour lunchbreak was taken by the 
Applicant each day.  He says that he did not have a lunchbreak.  On Saturdays, he worked until 9:00 am until 5:00 pm and on 
occasions he worked on Sundays, from 11:00 am until 4:00 or 5:00 pm.  If he worked on Sundays, he was paid cash.  Sunday 
work does not appear in Exhibit 1.  The Applicant says that for a period of time whilst Rodney Madeo was in hospital, he 
worked seven days a week for four months without a break.   

6 The Applicant gave uncontradicted evidence that whilst he was employed by the Respondent his duties were to open the shop, 
serve the customers, stock shelves and help Isobel Madeo order stock.  He also weeded, made kits for cuttings, set up 
hydroponic displays, stocked shelves and cleaned the shop.  If customers came into the shop and the gardeners were not 
available, he sold plants to customers.  Occasionally he carried out odd jobs like building.  He was taught how to do cuttings, 
bonsai and display work.  He would often give lessons to customers on how to create cuttings and grow them hydroponically.  
He says his primary role was to help run the shop, make kits, stock and tidy the shelves, help with ordering stock, make 
displays, make up special orders for customers and customer service.   

7 The Applicant testified that he grew hydroponics at home and had $6,000 worth of equipment.  He had an account with the 
Respondent.  He was able to purchase items on credit and obtain a 20% discount.  He agreed that he ordered equipment from 
wholesalers for himself.  He said that he was a "gadget man" and he wanted to try items before he recommended them to 
customers.  It was his practice to order new nutrients or new chemicals and try them out before he advised a customer to use 
them.  He said that he never put anything on his account unless he first obtained permission to do so from Isobel Madeo.  At 
one point in time, the Applicant owed the Respondent $4,000, which he paid off.  He says that at the time his employment was 
terminated he owed the Respondent $1,100.  This amount is still owing.  

8 The Applicant testified that all the Respondent's customers have a gold card, a password and are known by a "codename".  The 
Applicant strongly contended in his evidence that approximately 99% of the Respondent's customers who purchase hydroponic 
equipment, do so to grow cannabis.  In particular, the Applicant said that hydroponic lights were used only to grow cannabis.  
He also said that people who use hydroponic equipment to grow plants such as tomatoes, grow them outside in a tunnel using a 
hydroponic medium (without lights) and nutrient.  He conceded, however, that some people grow orchids inside 
hydroponically with lights.   

9 He says that he had good relationships with all of the Respondent's customers and many of them became his good friends.  It is 
common ground that Isobel Madeo did not want him to form friendships with her customers and tried to discourage him from 
doing so.  The Applicant says that he went out of his way to help customers.  He said that if anyone could not come into the 
shop, he would tell Isobel Madeo what they wanted to purchase, put the items on the customer's account, take the items to 
them after work and bring the money into the shop the next morning.  When the Applicant was cross-examined about this 
practice he said that these customers did not want to come into the shop to buy hydroponic equipment because they were 
scared of being "busted".  It is clear that he was referring to the Police.  The Applicant said that he always obtained the 
permission of Isobel Madeo to take equipment out of the shop and deliver it to customers out of hours.  However, he agreed 
when cross-examined that she would usually say after each time he asked to do this, "You tell this guy that this is the last 
time."  The Applicant did not see that this was an unreasonable practise as he says these customers were spending large 
amounts of money.  He also said some customers wanted to sell their hydroponic equipment secondhand to mates after hours 
and he assisted them to do that.   

10 The Applicant said that he really loved his job and he "put his job before his marriage".  It is common ground that the 
Applicant had marriage difficulties whilst he was employed by the Respondent.  In particular, his relationship with his wife 
from the beginning of 2004 was very strained.  The Applicant claims that he wife telephoned him at work every morning, 
abused him and they would argue.  His wife did not have a good relationship with Isobel Madeo.  However, he and Isobel 
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Madeo were good friends.  He confided in her about his problems.  He said that she was like a second mother to him.  He 
called her "Mumma Izz" and "cried on her shoulder" about his marriage problems. 

11 On 1 March 2004, the Applicant separated from his wife and on 1 April 2004, his wife gave birth to a child.  When she was in 
the hospital he asked whether the child was his son.  She told him, "Yes", so he signed the birth certificate.  It is apparent, 
however, that doubts remained about paternity and a DNA test was arranged which proved he was not the father of the child. 

12 The Applicant conceded he had been a user of cannabis and amphetamines.  In particular, he openly conceded that he was an 
amphetamine addict.  He said that he had stopped taking these drugs a long time before he started working for the Respondent.  
However, when his wife left him on 1 March 2004, he started taking amphetamines again and smoking cannabis.  The 
Applicant also said that he started smoking cigarettes heavily after his wife left him.  He said that, however, by the time the 
hearing commenced he was drug free and had recently passed a drug test for his current employment in the security industry.  
The Applicant also admitted that he has two minor convictions in relation to the use of drugs.   

13 The Applicant testified that on 30 June 2004, he, Isobel Madeo and Rodney Madeo were carrying out a stocktake.  The 
Applicant said that each time a stocktake was conducted, it was always a hurried job and the stocktake was always inaccurate, 
as there were a number of problems with the computer program and the way information was inputted into the computer by 
Isobel Madeo.  He said that the computer program used for accounting stock and sales was known as Atrix.  He testified, for 
example, that Isobel Madeo would sell a round air stone and enter it into the computer as the sale of a cylinder air stone.  He 
also said that Isobel Madeo would sometimes input an invoice twice.  Sometimes when stock was received and they did not 
receive an invoice the result was that the items would be put into stock without being inputted into the computer.  He said that 
if you inputted one 400 watt lamp, one 400 watt ballast and one 400 watt light hood the computer put them together.  He also 
said the computer changes numbers.  The Applicant also says that Isobel Madeo often did not account for items which had 
been returned.   

14 A stocktake was conducted from 27 to 30 June 2004.  The Applicant contends that he did not discuss with Isobel Madeo any 
discrepancies other than to discuss that they had to complete the stocktake because it was late.   

15 On 30 June 2004, the Applicant's father came into the shop at lunchtime and gave him a copy of the DNA test results.  He said 
that he always wanted to be a father, have a normal family and he was "blown away" when he saw the results because his wife 
had lied to him about the paternity of the child.  He told his father that he did not want to talk to him and he walked outside the 
shop from the rear entry.  He said that he was in shock and he might have mumbled a couple of things to himself.  He testified 
that he is partially deaf in his right ear so he talks loudly.  He walked out to the back to the tunnels, which are 50 metres away 
from the shop and had a "good shout and a bit of a cry".  After he had a cigarette he walked back into the shop and asked 
Isobel Madeo if he could have the rest of the day off.  She replied, "Get over it and get on with your f…ing life and get on with 
the stocktake."  He says that he responded by saying to her, "I have had enough of this", and walked out.  When asked what he 
meant by those words he said that he had enough of her uncompassionate attitude.  The Applicant then walked to his car, drove 
to a nearby shop and returned to the Respondent's premises about 25 minutes later.  He said that he came back but did not want 
to serve customers so he stayed in the back of the shop and worked on the stocktake until 6:00 pm.  As he left the premises that 
evening, Isobel Madeo said to him, "Aren't you going to stay back and help finish it?" (meaning the stocktake) and he said, 
"Izz, I just want to go."  (Transcript page 48).  The Applicant went home and telephoned his wife several times.  He was very 
upset and very angry.  He says she kept hanging up.  When cross-examined about what he said to his wife during these 
telephone conversations, he conceded he told his wife that he intended to kill her.  However, the Applicant denied that when he 
argued with his wife whilst speaking to her on the telephone at work that he had ever made such a threat.  

16 The next morning, the Applicant tried to telephone Isobel Madeo to tell her that he was not coming in to work because he had 
not had any sleep.  He was unable to contact her.  He telephoned his father and asked him to telephone Isobel Madeo.  He went 
back to bed and later made an appointment with his doctor.  He could not obtain an appointment to see his doctor until Friday, 
2 July 2004.  The Applicant produced a medical certificate signed by Dr Khoo, certifying the Applicant was unfit for work 
from Thursday, 1 July 2004 until Saturday, 3 July 2004 (Exhibit 2).   

17 On Thursday, 1 July 2004, the Applicant received a telephone call from one of the Respondent's customers who was a friend 
of his.  The customer told him that he had heard he (the Applicant) had "quit".  In response the Applicant telephoned 
Isobel Madeo and said to her, "What's this I've quit", and she replied, "That's what you said."  He told her, "No.  I said , 'I've 
had enough of this', meaning your attitude."  The Applicant said during the conversation Isobel Madeo told him that 
Rodney Madeo had to go to a funeral on the following Saturday, for a baby of a close friend.  At the end of conversation he 
says they reached an agreement that he would work Saturday, 3 July 2004, that on the following Monday after work they 
would discuss their differences and that "maybe he would go back on a three-month trial" (Transcript page 50).   

18 On Friday night, 2 July 2004, the Applicant was at his parents' house for dinner, when his father telephoned Isobel Madeo.  
When his father telephoned Isobel Madeo, he was out of the room.  When he came back into the room he was informed by his 
father that he did not have to go to work the next day because "they did not want him back".  He told his father that he had 
sorted this out yesterday.  The Applicant then telephoned Isobel Madeo, who informed him that she had discussed the matter 
with Rodney Madeo and they did not want him back.   

19 The Applicant denies that he had, at any point in time, resigned when he spoke to Isobel Madeo that week.  It was put to the 
Applicant in cross-examination that a Mark Brand, who is employed by the Respondent, had done some weeding for the 
Applicant after he left the Respondent's business.  He agreed that Mark Brand had done so.  It was then put to him that the 
Applicant had told Mark Brand that he had "quit Isabella's".  The Applicant denied that this conversation had occurred and 
said that he did not speak to Mark Brand when he came to his house that day, as he (the Applicant) had friends at his house.   

20 In his evidence-in-chief, the Applicant testified that he has always been an honest employee.  In particular, he said that when 
he first commenced work for the Respondent, a customer left a wallet in the shop with an amount of $800 in cash.  He returned 
the wallet to the owner with the money and the customer gave him $50.  Isobel Madeo congratulated him for returning the 
wallet.  In cross-examination, it was put to the Applicant that Isobel Madeo often questioned the Applicant about providing 
equipment to clients on credit.  He denied that and said he never did so without her permission.  It was also put to him that he 
got down on his hands and knees and told her that he had stolen before from other people but he would never steal from her.  
He denied that this had ever occurred.  He, however, conceded when cross-examined that he had been dismissed for stealing in 
the past.  He said that when he was young he was dismissed from his father's business, Marlow's, when he stole $70 out of the 
till.  It was put to him that he was also dismissed when he worked for City Farmers in about 2001.  He said that he resigned.  
He testified that the circumstances that led to his resignation were that a quantity of pH pens for fish tanks were missing and 
the owner of the premises, Anthony Fotiades, accused him of stealing the items.  The Applicant denied stealing the items but 
said that Anthony Fotiades threatened to call the police unless he (the Applicant) paid for the items.  The Applicant agreed to 
pay for the items because he did not want the police at his house because at that time he was growing cannabis in his garage.   
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21 Prior to the Applicant's employment being terminated the Applicant was attempting to refinance his house.  He said that the 
reason he did so was because his wife had incurred debts through gambling.  In order to obtain finance he filled out five time 
and wages cards for weeks ending, 18 May 2004, 25 May 2004, 8 June 2004, 15 June 2004 and 22 June 2004.  Those 
documents falsely record that the Applicant's gross pay for each of those weeks was $980, when in fact the Applicant was paid 
$870 (gross) for each of those weeks.  He asked Isobel Madeo to sign the cards and she refused.  He then asked Rodney Madeo 
to sign the cards, who agreed and did so.  The Applicant produced those cards to his finance company and obtained finance.  

22 Part of the Applicant's diary was put to him in cross-examination.  Those diary entries are a record of the Applicant's drug 
debts.  Whilst it is not entirely clear from the entries it would appear from the entries that after his wife left him the Applicant 
incurred drug debts of several thousand dollars.  He also conceded that one of the notations indicated that he had made $1,000 
from the sale of drugs.  It was put to the Applicant that whilst he was employed by the Respondent he stole equipment from 
the Respondent to pay for drugs.  The Applicant denied that he had done so and said that his father had paid his drug debts.  In 
particular, his father had paid approximately $15,000 to satisfy drug debts, as his father did not want the Applicant to lose his 
house.   

23 It was also put to the Applicant in cross-examination that whilst he was working for the Respondent he asked a customer for a 
loan of $4,000 and offered the keys of his car as collateral.  The Applicant did not directly answer the question but simply said 
that he had an amphetamine debt at that time and he was "getting hassled".  It was then put to the Applicant that he had asked 
Andrew Culver for $2,000.  He denied doing so.  He testified that Andrew Culver is one of his friends and Andrew Culver had 
asked him (the Applicant) why was he worried and the Applicant told him what the problem was and Andrew Culver said to 
him, "If I had the money, Steve, I would gladly lend it to you"  (Transcript page 118).   

24 It was also put to the Applicant in cross-examination that he had used drugs at work and that after his employment came to an 
end drug paraphernalia, which had been owned by him, was left at the Respondent's premises.  These were a strap which could 
be used as a tourniquet, a partly burnt spoon, a cigarette lighter and a candle.  The Applicant denies the items were drug 
paraphernalia.  He says that to use a spoon was not a modern day method of using amphetamines.  He also said that he did not 
use the candle and he denied that he had ever used drugs at work.  He said that he only used drugs at home.  He said that 
amphetamines helped him sleep each night because he suffered from Attention Deficit Hyperactive Disorder.  He says because 
of his condition amphetamines have the effect of calming him down.  The Applicant conceded that he had on one occasion 
fainted at work, but says that he did so because he had drunk too much Coca-Cola.   

25 It was put to the Applicant in cross-examination that prior to his employment with the Respondent coming to an end, he was 
often rude to customers and had argued with them which resulted in loss of customers.  In particular, it was put the Applicant 
that he had told a Vietnamese customer that the customer did not know anything about hydroponics and all he knew was what 
he (the Applicant) had taught him.  The Applicant denied he had done so.  He said that he loved his job and he was very 
friendly to all customers.   

26 The Applicant agreed that on 5 April 2004, Isobel Madeo gave him a document titled "Work Rules for the Shop", yet he 
denied the contents of this document constituted any warning to him.  He said that they had simply discussed the issues raised 
in that document and he agreed to put those rules in place.  That document provides: 

"Work Rules for the shop 
I have let my standards of running a good business with friendly service and a plesant [sic] manner drop below what I'm 
happy with and it can't go on any longer.  So I have put some rules in place. 
1. No private phone calls made without permmission [sic]. 
2. No taking customers [sic] phone numbers. 
3. Remove customers [sic] phone numbers from your mobile phone. 
4. Turn mobile phone off while at work.  Check at lunch. 
5. When doing orders:  Make a list and fax or phone once. 
6. "You have a job to do" and I exspect [sic] it to be carried out in a friendly, helpful manner with care taken to 

protect the privacy of our customers and ourselves without making judgment on what they are doing. 
7. No one wants to know what each employee is doing day to day in thier [sic] private lives.  Hello how are you, 

can I help you and product conversation is all they need to hear. 
8. Customers purchase thier [sic] stock from the shop only. 
9. We are a business and will run in a business like manner working with stock control, making products, keeping 

the shop nice and taking care of customers. 
10. These are easy to work with rules and will make life alot [sic] happier for every one." 

27 In relation to making telephone calls, the Applicant said that it was necessary for him to make personal calls from the shop as 
he was unable to leave the premises during the day.  On occasions his father or Rodney Madeo did his banking.  He also said 
that on occasions he gave Isobel Madeo $50 as a contribution towards payment of the telephone bill.  As to taking customers' 
telephone numbers and removing customers' telephone numbers from his mobile telephone, he says that many of the 
customers were his friends who had offered him their telephone numbers.  He said that his mobile telephone was turned off 
during working hours, except for lunchtime but he did leave his mobile phone on when the baby was due.  He says he was 
always friendly toward customers and prior to his employment being terminated many of his friends were concerned about him 
because they knew he was under so much stress and many of his friends visited him at the shop.   

28 The Applicant conceded that towards the end of his employment Rodney Madeo had on occasions come to his home in the 
morning to get him out of bed and take him to work.  He said that this occurred only on three or four occasions.  It is common 
ground that the Applicant was responsible for opening up the shop in the morning.  It is also common ground that the only two 
people who worked in the business who knew how to operate the Atrix program was Isobel Madeo and the Applicant.  
Rodney Madeo had few computer skills.  When Isobel Madeo was away from the business, for the business to operate the 
Applicant was required to be in the shop when it was open to operate the computer. 

29 When asked whether he had ever given Andrew Culver two bottles of nutrient, the Applicant said he had.  He says that 
Isobel Madeo told him that if customers spend a lot of money to give them a free sample of nutrient "here and there", or if 
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they bring in customers that spend a lot of money, then he should occasionally give them a free sample.  He says that he gave 
Andrew Culver the nutrient because Andrew Culver brought in customers who spent a lot of money in the shop.   

30 The Applicant testified that shortly prior to his employment being terminated, he purchased, for one of his friends, some 
secondhand lights from a customer.  These lights went missing from the shop.  At about the same time he ordered three carbon 
filters from Kenneth Simmons, a wholesaler.  After his employment was terminated he reordered those items from Kenneth 
Simmons because he (the Applicant) wanted a carbon filter and two of his friends also wanted carbon filters.  
Kenneth Simmons told him that he could not supply them because he was a wholesaler but would do so if he (the Applicant) 
obtained an Australian Business Number (ABN).  The Applicant also asked for Kenneth Simmons to supply him with lights.  
Kenneth Simmons did so but he did not supply the carbon filters.  The Applicant said that he could not afford to buy the lights 
retail and "owed" one of his friends some lights.  It appears from the Applicant's evidence (Transcript page 129) that the new 
lights were given to his friend as the secondhand lights that the Applicant had purchased for his friend were missing.   

31 The Applicant said that after his employment was terminated he had wanted to set up an on-line hydroponic equipment 
business but he received a visit from a "bikie" who physically threatened him with harm if he set up an on-line shop.  The bikie 
told him that Isobel Madeo had heard about his plans.  The Applicant also claimed in his evidence that Isobel Madeo has been 
spreading rumours about him since his employment was terminated.   

32 It was put to the Applicant in cross-examination that whilst he was employed by the Respondent, he had purchased five or six 
sets of scales and after his employment was terminated a person came into the shop and said that he purchased scales from the 
Applicant.  The Applicant said that he had only purchased two sets of scales.  He denied that he ever sold his scales to anyone.   

33 Shortly before the Applicant's employment was terminated, Isobel Madeo went to Vancouver for a hydroponics trade show.  
When she returned she brought some samples of nutrient and literature.  The Applicant said that he took the literature home to 
read but he denied taking the nutrients home.   

34 After the Applicant's employment was terminated he worked as a casual labourer for two employers, and earned 
approximately $3,500 whilst he was employed by two bricklayers.  The Applicant commenced full-time employment on 
27 October 2004.  He now earns $17.86 an hour ($500 (net) a week).  He has been engaged in the security industry on a three-
month trial.   

35 The Applicant's father, Brian Gallaher is retired.  Whilst the Applicant was employed he visited the Respondent's business 
regularly.  It was his routine to visit the shop twice or three times a week.  Brian Gallaher testified that he attended social 
events with Rodney and Isobel Madeo.  In particular, Rodney and Isobel Madeo attended the Applicant's wedding.  
Consequently, he says he got to know Isobel and Rodney Madeo very well whilst the Applicant was employed by them. 

36 On 30 June 2004, Brian Gallaher received a copy of the DNA test by post.  Although the test results were addressed to his son, 
he opened the envelope containing the test results and ascertained that the Applicant was not the biological father of the child.  
Brian Gallaher formed the view that he should take the test results to his son (the Applicant) at work and inform him of the 
result, as he was concerned that his son's wife may telephone the nursery and tell him the results of the DNA test.  
Brian Gallaher arrived at the nursery at approximately 12.30 pm.  Isobel and Rodney Madeo were in the front of the shop 
carrying out a stocktake.  They told him the Applicant was out the back of the shop.  He went out to see his son and observed 
him counting items on the table and gave the Applicant the DNA report.  Brian Gallaher testified that the Applicant looked at 
the DNA report, read it several times and did not say anything.  Brian Gallaher says that he thought the Applicant was in 
shock.  Brian Gallaher says that the Applicant began crying, told his father that he did not want to talk and to leave him alone.  

37 Brian Gallaher said that the Applicant walked outside of the back of the shop and he (Brian Gallaher) walked back through the 
shop and spoke to Isobel Madeo.  He told Isobel Madeo that he had received the DNA report and it was not the Applicant's 
baby.  He says Isobel Madeo a comment something like, "Oh, grow up, get over it" (Transcript page 9).  Brian Gallaher did 
not respond, went outside to the car park and sat in his vehicle.  A few minutes later the Applicant walked into the car park, got 
into his car and drove away.  Brian Gallaher waited in the car park.  The Applicant returned 20 minutes later.  Brian Gallaher 
observed the Applicant park his car and walk back into the shop.  He was hoping the Applicant might speak to him about the 
matter but he did not.  Brian Gallaher decided to wait a further ten minutes to see if everything was okay.  After ten minutes, 
the Applicant did not return to the car park and no one else came out of the shop, so he drove away. 

38 Brian Gallaher says that he received a telephone call the next morning, Thursday, 1 July 2004, at about 7.30 am from the 
Applicant, who told him that he had been trying to telephone Isobel Madeo because he was not feeling well, had not slept and 
was feeling sick.  The Applicant asked him to telephone Isobel Madeo and tell her that he was going to the doctor.  Brian 
Gallaher agreed.  Brian Gallaher spoke to Isobel Madeo shortly after 9:00 am and told her that the Applicant was going to the 
doctor and he would contact her later.  He said she simply responded by saying, "So he won't be in?  Yeah, alright."  That was 
all she said. 

39 On Friday, 2 July 2004, the Applicant went to his parents' house for dinner.  Brian Gallaher testified that the Applicant said 
something about going to work the next day so he (Brian Gallaher) said, "How come?  You've got a medical certificate for 
three days.  You are due back on Monday.  You should take the time off and take it easy and sort things out and get over this 
business."  The Applicant responded by saying he had spoken to Isobel Madeo the day before and "got it sorted".  He told his 
father that the Madeos wanted him to come in to work on Saturday because they were going to a funeral for a close friend's 
baby and they would "sort of take it from there".  Brian Gallaher decided to telephone Isobel Madeo and tell her that the 
Applicant would bring in his medical certificate when he came in on Saturday, so he could be paid because he was always 
short of money.  The Applicant asked him to tell Isobel Madeo that he would be in early, so they could go to the funeral.  
Brian Gallaher says he telephoned Isobel Madeo that night at about 7.30 pm and informed her that the Applicant would bring 
in a medical certificate the next morning, so he could pick up his wages because he needed the money.  She replied, "Oh no, 
tell him not to come in.  We don't want him to come in."  Brian Gallaher says he responded by saying, "What do you mean?  
What are you talking about?"  She then said, "Well, we have decided that we are going to train up Janice, who is the gardener, 
to do the job and we don't want him to come back in until Monday where he can fix up his entitlements, at about 9.00 am."  
Brian Gallaher says he said to her, "Hang on a minute, what about the arrangement you made yesterday with him about 
coming in tomorrow to look after the shop while you and Rod go to the funeral and that you were going to sort things out over 
the next month?"  She said in response, "No.  We have discussed it.  We've changed our mind.  We don't want him back."  
Brian Gallaher says he then said to her, "Oh yeah, alright then.  Fair enough.  It is your business.  I suppose you can sort of 
employ who you want to." (Transcript pages 11 and 12).  When cross-examined Brian Gallaher said that during this telephone 
conversation he also informed Isobel Madeo that the Applicant would not have any trouble getting a job 
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elsewhere.  Brian Gallaher made an arrangement with Isobel Madeo for the Applicant to go into the shop on the following 
Monday morning between 9.00 and 9.30 am to arrange payment of his final pay and accrued entitlements. 

40 Brian Gallaher says that after he spoke to Isobel Madeo, he told the Applicant, "You do not have to worry about going in 
tomorrow because you have just been sacked."  The Applicant then telephoned Isobel Madeo.  Brian Gallaher said he heard 
the Applicant say whilst using the telephone, "What's going on?  No, I thought we had this sorted." 

41 On the following Monday morning, the Applicant did not wake up until past the appointed time, so Brian Gallaher telephoned 
Isobel Madeo and made an arrangement with her to attend the shop on Tuesday, 6 July 2004, late in the afternoon.  On 
Tuesday morning, the Applicant telephoned him and told him that he had a friend who knew a bit about accountancy, awards 
and the law, as she had worked in a law office.  He told his father that she had told him that the Respondent owed him an 
amount exceeding $8,000.  The Applicant also told Brian Gallaher that his friend would be happy to go to the meeting at the 
shop and look at the wages and hours book to see if everything was in order.  Brian Gallaher thought that was a good idea 
because he did not know much about wages and hours books.  He telephoned Isobel Madeo and told her that the Applicant 
wanted his acquaintance, who knew more about awards and wages than he (Brian Gallaher) did (and she would be prepared to 
look at the wages book), to come into the shop rather than the Applicant.  Brian Gallaher also told Isobel Madeo that if the 
Applicant came to the meeting there would probably be a "bun fight, as you guys, as you know, are at each other's throat and I 
would like to see it settled amicably"  (Transcript page 13).  Isobel Madeo agreed.  An arrangement was then made to meet at 
about 5.30 pm that day.   

42 Later that day, Brian Gallaher drove the Applicant's friend to the Respondent's business.  He had never met her before.  He 
said he thought her name was Sarah Ayles.  When they arrived at the shop, Brian Gallaher said that he did not participate in 
the conversation.  Brian Gallaher testified that he stood back to one side.  He says that Sarah Ayles had a tape recorder and 
with Rodney and Isobel Madeo's consent she recorded the conversation.  However, the discussion turned into a "bun fight".  
Brian Gallaher says that Isobel and Rodney Madeo did not want her to look at the wages and hours book, they wanted to see 
her qualifications.  Rodney Madeo, Isobel Madeo and Sarah Ayles shouted at each other.  Rodney Madeo told Sarah Ayles to 
get out of his shop and told Isobel Madeo to ring the police.  Finally, Brian Gallaher said to Sarah Ayles that they were not 
achieving anything and asked her to leave.  When cross-examined Brian Gallaher agreed that Sarah Ayles identified herself to 
Rodney and Isobel Madeo as "Freddy the Frog".  He also agreed that she had asked Isobel Madeo for $8,000.  He said that this 
was the amount that she had worked out the Applicant was owed, based on her assessment of what the Applicant had told her 
of the hours he worked.  Brian Gallaher disagreed that Sarah Ayles had demanded the $8,000 be paid in cash.  He, however, 
conceded that he did not hear all of the conversation between Sarah Ayles and Rodney and Isobel Madeo.   

43 Isobel Madeo said to him as they were leaving that she was shocked that he would bring a person like this into the shop.  He 
said he told her he was pretty shocked too but said Sarah Ayles was "pretty forward and straight down the line".  Later that 
evening he spoke to Isobel Madeo on the telephone.  He disagreed that he apologised to Isobel Madeo but he agreed that the 
meeting "was an embarrassing debacle".  He says Isobel Madeo wanted the Applicant to come into the shop to sign a 
document.  Brian Gallaher says that he advised the Applicant not to go into the shop as he thought the Respondent might 
intimidate him into signing the document.  He later received several messages on his answering machine from Rodney Madeo 
saying that they wanted the Applicant to attend the shop after closing time with his mother.  Brian Gallaher said that these 
messages were ignored.   

44 In cross-examination it was put to Brian Gallaher that there was another person at the shop during the meeting on that evening 
and his name was Andrew Culver.  Brian Gallaher said that he did not speak to the person but when further questioned, he 
agreed that a person answering the description of Andrew Culver had asked him to go outside the shop.  He did so and this 
person told him (Brian Gallaher) that the Applicant had asked to borrow $2,000 and that Isobel Madeo wanted him 
(Brian Gallaher) to know this. 

45 When cross-examined, Brian Gallaher agreed that the Applicant would sometimes sleep in late.  He said that it was his 
practice to telephone the Applicant to wake him each morning.  If the Applicant did not answer the telephone, Brian Gallaher 
would drive to the Applicant's house to see it was necessary to wake him.  Brian Gallaher, however, denied the Applicant was 
late for work on these occasions.  Brian Gallaher says the Applicant was usually at work by 9.00 am.  He says the most he 
would be late would be about five minutes.  On occasions, Brian Gallaher would drive the Applicant to work.  

46 Also, when cross-examined it was put to Brian Gallaher that when the Applicant was employed he told Isobel Madeo that the 
Applicant had a drug problem.  In response Brian Gallaher said that when the Applicant was young he had a slight problem 
with drugs and he might have mentioned it to Rodney Madeo.  He, however, denied that he had thanked Rodney Madeo for 
giving his son a "second chance".  

The Respondent's Evidence 
47 Rodney James Madeo is a proprietor of the Respondent together with his wife, Isobel Madeo.  When the Applicant first 

commenced employment with the Respondent, Rodney Madeo was employed driving trucks but about 12 months before the 
Applicant's employment came to an end Rodney Madeo began working full-time in the business.   

48 It is common ground that Rodney Madeo does not know anything about operating the shop computer, so he relied upon the 
Applicant to carry out all the sales work in the absence of Isobel Madeo.   

49 Rodney Madeo said that when the Applicant first commenced work, the Applicant's father, Brian Gallaher, explained to him 
that the Applicant had a drug problem and asked if he and Isobel Madeo could give the Applicant a chance.  He said that 
Brian Gallaher assured him that the Applicant was going to stay clean.  Rodney Madeo says that he got on well with the 
Applicant, invited him into his home and trusted him but in the year 2004, the Applicant's personality changed and he seemed 
to run with two personalities.  He said that on occasions he was alright, on other occasions he was agitated and he appeared to 
always be on the telephone doing "deals", which did not seem to have anything to do with the shop.  He said he would often 
see and hear the Applicant talking on the telephone to his wife, Kylie Gallaher, and he would scream, "I'm f…ing going to kill 
you … You f…", and then slam down the telephone.  Two minutes later he would observe the Applicant pick up the telephone 
again and scream again.  Rodney Madeo said that when customers came into the shop and heard these telephone 
conversations, they appeared to be embarrassed and customers would sometimes tell him (Rodney Madeo) that they were not 
coming back to the shop because of the Applicant's conduct.  Rodney Madeo said that when the Applicant was having a good 
day, he was a good salesman but when he was having a bad day he was "an arsehole".  Rodney Madeo said that he stopped the 
Applicant from drinking Coca-Cola because he thought the sugar was going to his head and thought that this accounted for his 
conduct.  He said that the Applicant had him over a barrel when his wife, Isobel, was away in Canada because the Applicant 
was the only person who could operate the computer.  He said that on one occasion a customer found the Applicant passed out 
in the toilet and brought him around.  When he saw the Applicant come out of the toilet, his eyes were popping and he looked 



932 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

"stressed out".  Rodney Madeo said that he thought the Applicant's appearance was due to him (the Applicant) not eating 
properly.   

50 Rodney Madeo testified that prior to the Applicant's marriage break-up in about March 2004, the Applicant was a very good 
worker but when his marriage broke down things went "downhill".  Rodney Madeo said that the Applicant could take breaks 
during the day at anytime to smoke if he wished.  He said that the Applicant took half-hour lunchbreaks each day.  He 
(Rodney Madeo) would usually purchase the Applicant's lunch and do his banking but sometimes the Applicant would leave 
the shop and go to Chicken Treat in Beldon and be away from the shop for an hour and a half.  Rodney Madeo also testified 
that the Applicant's punctuality was not a problem until his marriage began to breakdown but once his marriage broke up, the 
Applicant was late for work every couple of days.  It is apparent from Rodney Madeo's evidence that when the Applicant did 
not turn up for work at 9:00 am, his practice was to telephone the Applicant.  If the Applicant did not answer, Rodney Madeo 
would telephone the Applicant's father.  On occasions Rodney Madeo would leave the shop to collect the Applicant from his 
home and bring him to work.  On one occasion when he arrived at the Applicant's house to pick him up for work, there was a 
woman at the Applicant's house who he (Rodney Madeo) was later introduced to in early July 2004 as "Freddy Frog". 

51 Rodney Madeo said that a few days before the stocktake in June 2004, he overheard the Applicant ask a customer for $4,000 
in exchange for his (the Applicant's) car keys.   

52 At the time they started the stocktake in June 2004, he heard Isobel Madeo say to the Applicant, "Why is all the stock down?" 
and the Applicant responded, "The computer is wrong."   

53 On 30 June 2004, Rodney Madeo was in the shop with Isobel Madeo when Brian Gallaher came into the shop.  Rodney Madeo 
went outside the shop, served a customer and came back inside with money for roses he had sold.  He asked Isobel Madeo 
what did Brian Gallaher want and she said, "Oh, he brought the DNA papers in for Steve and the baby is not his."  Rodney 
Madeo said that at that time the Applicant was outside and had not left the premises.  He asked Isobel Madeo what was going 
on and she told him that, "Steve (the Applicant) had told her earlier to stick the job" (Transcript page 168).  Rodney Madeo 
testified that the Applicant had said to her that he was resigning on numerous occasions in the past.   

54 Rodney Madeo agreed when cross-examined that the following Saturday, he and his wife were going to a baby's funeral but he 
denied that there was any arrangement reached with the Applicant to work on that day.  He said that the Applicant could not 
come into work on Saturday because he had a doctor's certificate.  He said that an arrangement was made for the Applicant to 
come in, collect his wages and sign the wages book.   

55 Rodney Madeo testified that on Tuesday, 6 July 2004, Brian Gallaher turned up with a lady, who was wearing a wig.  After 
she left he recognised her as being the person he had seen at the Applicant's house some weeks earlier.  She had a tape recorder 
and told them that she was recording the conversation.  She refused to identify herself and told them that they could call her 
"Freddy Frog".  She told Isobel Madeo that she could not organise anything in this place and if the police knew what was at 
the shop, they would be "down here".  She then demanded $8,000 and said that everything would go away if the money was 
paid.  Rodney Madeo said that when she demanded $8,000 he tried to telephone the police.   

56 During Rodney Madeo's testimony he said that a few weeks before the Applicant's employment was terminated a customer 
brought six secondhand grow lights into the shop to be sold and that the Applicant had sold them.  After the Applicant's 
employment was terminated the customer came into the shop to ask about the lights.  Rodney Madeo was unable to identify 
the customer by name.  He said that all the customers of the shop "run on a nickname". 

57 Rodney Madeo agreed that he had signed the false time and wages cards.  He said that he did so because the Applicant was 
trying to refinance his house and was having difficulty doing so.  Rodney Madeo said that he knew the Applicant spent time 
delivering goods to customers who would not come into the shop.  He said that the Applicant did that on his own "back" and it 
did not have anything to do with the shop (Transcript page 174).  When it was put to him in cross-examination that this 
arrangement was for the benefit of the business, Rodney Madeo said that about half of the items the Applicant took home were 
for his friends and the other half were for customers.   

58 Rodney Madeo conceded that from time to time he and his wife, Isobel Madeo, had argued.  In particular, he agreed that an ex-
employee had made a sexual harassment complaint against him and the Applicant had backed his version of events but his 
wife, Isobel, did not support him.   

59 Isobel Madeo testified that she is the manager and owner of the Respondent's business.  Isobel Madeo employed the Applicant 
after the Applicant asked for a job for his wife.  She told him that she was looking for a male employee.  He later telephoned 
her and asked that if he came in and learned the computer system, would she give him a job.  The Applicant came into the 
shop on two or three afternoons and worked on the computer after the shop had closed.  He commenced work in October 2001, 
as a casual employee.  Isobel Madeo conceded that she reached an agreement with the Applicant to pay him in accordance 
with the terms of the Horticultural (Nursery) Industry Award No. 30 of 1980.  It is clear, however, from her evidence that she 
agreed to pay him a pay rate in excess of the amount specified in the Award.  Initially she paid him the casual rate specified in 
the Award but when he became a permanent employee, she agreed to continue to pay him the same rate of pay and to provide 
him with accrued entitlements such as sick leave and holiday pay.   

60 Isobel Madeo said that a short time after the Applicant was employed, he told her that he had been a drug addict and was 
giving it up.  He told her that his habit had cost Brian Gallaher $30,000 but that his father will always stick by him.   

61 Isobel Madeo said that before she took the Applicant on as a permanent employee, Brian Gallaher telephoned her and thanked 
her you very much for giving his son a chance.  Isobel Madeo decided that she would give the Applicant a chance.  She said 
that initially he was a very good worker and his performance was impressive until he married.  Then his work habits declined.  
It appears clear from the time and wages records the Applicant was married in March 2002.  Brian Gallaher told her if you 
have any problems with the Applicant to talk to him (Brian Gallaher).  As a result Brian Gallaher came into the nursery quite 
often.  Isobel Madeo concluded that Brian Gallaher was keeping an eye on the Applicant.  She said that initially they had a 
very cordial relationship with the Applicant.  She said that they knew they were taking on problems because Brian Gallaher 
had told her, "Look, if you can keep an eye on him at work, we'll keep an eye on him out of work."  So they kept an eye on 
him, fed him, Rodney Madeo picked him up for work, customers drove him home after work and when he needed time off to 
go to attend to business, he was able to do so and his pay was never docked.  He had the run of the house, which is on the same 
premises of the nursery and he was regarded as part of the family.  She said that every morning when the Applicant arrived at 
work he gave her a hug and said, "Hello, Mumma Izz".  Because she had a good relationship with the Applicant a lot of people 
thought that he was her son.   

62 Isobel Madeo says that after the Applicant came back from his honeymoon he seemed to be on the telephone to his wife all the 
time, arguing with her and "things went from bad to worse".  She said that he would make a telephone call, say something, 
slam the phone down pick it up again and hit redial.  He would do this repeatedly.  He did this in the presence of 
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customers.  Isobel Madeo says that she spoke to him about not making telephone calls and she drafted the set of rules in April 
2004, which addressed a number of issues, including making private telephone calls.  She also testified that the Applicant 
made a lot of telephone calls to persons other than his wife.  When she returned from Bali in mid March 2004, she walked into 
the shop and heard the Applicant talking to someone on the speaker telephone and she told him not to do so.  She contends that 
her telephone accounts indicated that whilst the Applicant was employed over 100 missed telephone calls were recorded as 
unanswered calls.  Isobel Madeo, however, did not produce in her evidence a copy of any telephone records.  When she came 
back from Canada in early June 2004, a customer came into the shop and told her that he and two other customers had recently 
walked out of the shop because the Applicant was on the telephone for about 15 minutes.  The customer complained that the 
Applicant would not serve them, that he was arguing or fighting with someone on the telephone and the Applicant had made at 
least four telephone calls whilst he (the customer) was standing in the shop waiting to be served.   

63 Isobel Madeo said the Applicant's personal life was a drama everyday.  She testified that customers tried to counsel the 
Applicant about his problems because they were trying to be friends with him (Transcript page 185a).  She said that he 
obtained customer's telephone numbers despite her instructions not to do so.  She did not want him to befriend customers 
because they would have a fall-out and as a result she lost customers.  When she told him not to ask customers for their 
telephone numbers he would say to her, "They are my friends.  You do not want me to have friends.  Do you want me to sit at 
home on my own all the time?"  (Transcript page 185a)  One customer, Mr Nah, who was Vietnamese, was a friend of the 
Applicant and was a groomsman at his wedding.  Isobel Madeo produced in her evidence a copy of Mr Nah's account, which 
indicated that Mr Nah was a regular customer of her business from 22 September 2001 until 9 June 2003 (Exhibit F).  
Isobel Madeo said that Mr Nah stopped coming into the shop after the Applicant argued with him.   

64 In relation to the Applicant's evidence that he regularly gave her $50 for using the shop telephone for personal calls, she said 
that the Applicant offered her $50 on one occasion. 

65 Ms Madeo testified that she thought the Applicant had something "going on" because on occasions she would answer the 
telephone and when she picked up the telephone the person would hang up.  She also said that there were customers who 
would come into the shop and would only talk to the Applicant.   

66 When cross-examined, Isobel Madeo disagreed that the Applicant needed to make telephone calls for banking or make 
arrangements in respect of his day-to-day business because of the hours he worked.  She said that he could have time-off work 
at any time to carry out his personal business.  She agreed, however, that Rodney Madeo would sometimes pay his bills for 
him, do his banking and pick up his lunch.  She also said that the Applicant was free to leave the shop to buy his own lunch 
and did so on occasions.  Isobel Madeo said that the Applicant often used his mobile telephone outside the shop because 
mobile phone signals could not be received inside the shop.  She said that he would sometimes go outside and be on his mobile 
phone for up to 15 minutes.  She said that she did not mind him doing that when there were no customers to serve.   

67 The Applicant had an account with the shop, which was a credit facility, whereby he could purchase goods at a discount.  
Isobel Madeo said that when she came back from Bali in March 2004, the Applicant had credited himself approximately 
$1,300 worth of items.  By crediting, she says that he had purchased a product, credited it back on paper and not returned the 
stock.  She maintained in her evidence that it was her view that the Applicant was selling goods owned by her to his friends.  
In particular, she testified that the Applicant had purchased six sets of scales in two years and had returned them on his account 
but not had returned the scales to the shop.  She also testified that the week after the Applicant's employment was terminated a 
person came into the shop and asked her how to use a set of scales.  The customer told her that the Applicant needed money, 
so he had purchased the scales from the Applicant.  Isobel Madeo says that when the Applicant's employment was terminated, 
although the account shows that an amount of $1,900 is owed by him, in fact, he owes her business more than that because he 
had transferred two outstanding customers' accounts to his account; credited a customer and put the items into his account to 
obtain a 40% discount.  She says that she has adjusted his account to take account of all the items that had been credited but 
not returned to stock and it was her view that the Applicant owes her business approximately $2,290.  Isobel Madeo, however, 
was not precise as to exactly how much she says is owed by the Applicant, nor did she produce any documents to support her 
evidence in relation to this issue. 

68 Isobel Madeo also testified that the Applicant would allow customers to purchase goods on credit without her authority.  
Isobel Madeo says that she counselled the Applicant about giving credit to customers she did not know.  She said that on one 
occasion when a customer came into the shop and wanted to purchase something without funds the Applicant offered to put it 
on his account. 

69 Isobel Madeo said that around Christmas 2003, "things were really bad".  She telephoned Brian Gallaher and told him that the 
Applicant was coming to work moody and he "was all over the place".  She spoke to Brian Gallaher about the Applicant's use 
of the shop telephone and also about the mini-stocktake they had undertaken before Christmas, including the fact that the 
stocktake was out.  She said that Brian Gallaher pleaded with her not to terminate the Applicant's employment because he had 
a wife, two little children and a baby on the way.  Shortly after New Year, when the shop was closed, she saw the Applicant 
putting a light into the back of his car.  She said that the light was worth about $300.  She asked him what he was doing and he 
told her that he was taking it home.  She says she told him, "We have had this discussion before, you do not take anything 
home for people, leave it in the shop."  He said, "I am trying to help your shop.  This person won't come in.  It's a sale you are 
going to miss!" and Isobel Madeo said, "No, if this person wants the light he comes into the shop."  Eventually she relented 
and let him take the light home.  When she asked him who the light was for, he told her that it was for Robby, who worked at 
City Farmers.  When cross-examined it became clear that she was unaware that a testimony had been given in these 
proceedings that Robby could purchase hydroponic equipment at cost through Aquaponics via City Farmers.  On another 
occasion she saw the Applicant take an armful of capillary matting home.  When she saw him with the capillary matting, she 
said to him, "What are you going to do with that?" and he said, "Oh, JJ rang and asked if I could bring it home", and that he 
was going to see JJ that night and he was going to bring the money in tomorrow.  Isobel Madeo said that she then inputted the 
capillary matting on JJ's account but the matting has never been paid for.  She spoke to JJ about it and he assured her that the 
matting was not for him.   

70 Isobel Madeo testified that the Applicant had a better knowledge of operating the Atrix program than she did.  When they did a 
mini-stocktake at Christmas 2003 and the stocktake was out, he blamed the computer.  Notwithstanding the fact that his 
knowledge of operating the computer was better than hers, she told him not to touch the computer that she would input the 
orders as she was not satisfied that he was inputting the stock correctly.  He ignored her and continued to input orders and told 
her that he was trying to help her.  Isobel Madeo said that she had ongoing dialogue with the Applicant about the stock because 
the Atrix record of the stock did not accord with what was on the shelf.  She said that, for example, the computer may record 
that they had five lights in stock but, in fact, there were not five lights in stock.  When she asked him about where items were, 
he would tell her not to worry about it.  Then he would start "punching the air", go out the back and say he 
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was finished, he was leaving and then come back inside and say, "Mumma Izz, give me a hug.  I would not do anything to you 
like that.  I know what you are doing for me.  I know I am hard to get on with.  I get moody.  Just help me.  I have stolen 
before, but I will not steal off you."  (Transcript page 190)  Isobel Madeo said that the computer did not change figures nor 
was it necessary to upgrade the software.  She, however, conceded there were some problems in inputting information into the 
computer.  For example, a packet of four slabs were in one pack, so if the Applicant inputted one pack into the computer when, 
in fact, there were four slabs, the computer program would not allow information to be changed.  She conceded that the mini-
stocktake undertaken around Christmas 2003 could have been incorrect because of computer errors.  She said that at that time 
the stocktake indicated about $9,000 to $10,000 of stock was missing.  She accepted that the invoices may not have been 
inputted correctly, which may have resulted in the stocktake being out. 

71 Isobel Madeo said that they started the June 2004 stocktake on about 27 June 2004.  She said that she asked the Applicant on a 
number of occasions where items were.  She was told again, not to worry about it and he seemed to be very angry.  She was 
desperately trying to get the stocktake finished for the end of the financial year.  After the Applicant's employment was 
terminated and the stocktake was completed she estimated that there was about $23,000 worth of stock missing.  The stocktake 
records for June 2004 were tendered into evidence (Exhibit C).   

72 On 30 June 2004, Brian Gallaher came into the shop while Isobel Madeo was serving two customers.  He walked past her and 
went out to the back of the shop.  She looked through to the back of the shop and saw the Applicant kicking and punching the 
air and carrying on like he usually did.  She also saw him throw a reservoir into the air.  Soon after Brian Gallaher walked back 
to the shop and told her that the DNA test was negative.  She said to Brian Gallaher, "I do not care.  You know we're doing 
stocktake here.  I'm trying to run a business.  This is a job, you know."  Brian Gallaher said to her, "Oh, but he is upset", and 
she said, "He is upset all the time, so what's new?  I've had enough of this.  Tell him to grow up and get on with it," or words to 
that effect.  Sometime later she became aware that the Applicant had left the shop.  The Applicant telephoned her and said that 
he was coming back.  When he returned, he walked past her, stood and looked at her for a moment and said, "This is a shit of a 
job, I'm giving notice", and Isobel Madeo replied, "That's okay, Steven.  I'm already training Janice up."  Isobel Madeo 
maintained that the Applicant had resigned on many occasions but had always retracted his resignation.  She said that he did 
not attempt to retract his resignation on this occasion.  After he resigned, he told her that he would work out his notice.  When 
cross-examined she said he told her at that time that he would give a week's notice, and then asked for the afternoon off 
because he was upset and angry about getting the news that the baby was not his and she told him to get over it and grow up 
(Transcript page 231).  She says that later that afternoon he came back into the front of the shop and she told him that she did 
not want to discuss the matter in front of a customer.  She says the Applicant worked until 5:30 pm and then left.   

73 In June 2004, Isobel Madeo was planning to have elective surgery at the beginning of July 2004 and travel to Queensland 
shortly after her surgery for her niece's wedding.  She said that she had cancelled her operation prior to the Applicant resigning 
on 30 June 2004, because she did not trust him to run the shop while she was away.  The day after the Applicant resigned she 
cancelled her Queensland trip.  Isobel Madeo testified that she had heard the Applicant asking customers for work in the shop 
prior to his resignation.   

74 Isobel Madeo said that on the evening of the day the Applicant resigned (Wednesday, 30 June 2004), Brian Gallaher 
telephoned her and told her that the Applicant was not going to be back to work until the next Monday, as he was on stress 
leave.  She says that she told Brian Gallaher that the Applicant had quit, she did not want him back and he could collect his 
wages and holiday pay after 5:30 pm on the following Monday.  She also says that Brian Gallaher said to her, "Well, that's 
okay.  He won't have any trouble getting a job."   

75 Isobel Madeo said in her evidence that she initially arranged with the Applicant to come in on the following Saturday to pick 
up his pay but she spoke to him on Friday morning.  She denied he said to her that he had not quit.  She said that he said, 
"What's this I hear about not having a job?  We've sorted it out." and she told him, "Steve, no, we haven't."  She said she 
telephoned him to tell him not to come in on Saturday because Rodney Madeo was going to the baby's funeral and she would 
be in the shop by herself.  She denied that she arranged with the Applicant to work on the Saturday.  She says she had no 
intention of going to the baby's funeral.  Isobel Madeo also denied that she had a conversation with Brian Gallaher on Friday 
night (2 July 2004).  Isobel Madeo conceded that she did not want the Applicant to work-out his notice and conceded that she 
owed the Applicant his accrued entitlements and notice pay.  She said that the amount she owed the Applicant was about 
$1,800.  Isobel Madeo said that the Applicant telephoned her one night at about 10:00 am and said, "Didn't I come and take 
that back?" (meaning the resignation) and she said, "No, you didn't and I wouldn't have accepted it anyway."  She said he 
became quite nasty and he said, "I know you have done a lot for me.  I know you're angry with me because of these things.  
Can I come and talk to you about it?  I'll come now."  Isobel Madeo said, "No, I have had enough.  I will discuss it with you on 
Monday afternoon, which I have already arranged with your father." (Transcript page 197a)   

76 Isobel Madeo said that on Monday, 5 July 2004, she was in the shop with her husband, her son and Andrew Culver when 
Brian Gallaher arrived with a woman wearing a wig pulled over her eyes and a tape recorder in her hand. Isobel Madeo asked 
the woman her for her card and asked whether she was a solicitor.  The woman said, "I am his legal representative.  That is all 
you need to know.  If you need a name call me Freddy the Frog."  The woman said that she wanted $8,000 now and 
Isobel Madeo asked how did she work that out, as the Applicant had been overpaid.  The woman said, "That's got nothing to 
do with this.  Eight grand in cash now or I'm dobbing you into the tax department and you'll lose everything."  Isobel Madeo 
said that this woman also made threats that there were items in the shop they "did not want to know about" and she told Isobel 
Madeo that the Applicant wanted his personal items returned.  Isobel Madeo said that she asked the woman to leave and said 
to Brian Gallaher, "How dare you bring something like that into my shop," to which Brian Gallaher replied, "She told me she 
was coming to discuss the wages."  Isobel Madeo attempted to call the police and after a period of time Brian Gallaher and the 
woman left the shop.  Isobel Madeo later tried to arrange a further meeting with Brian Gallaher to address the Applicant's 
outstanding wages but a meeting was unable to be arranged.   

77 Isobel Madeo testified that after the Applicant's employment was terminated, Andrew Culver told her that he was embarrassed 
because he had two bottles of nutrient in the back of his van that he had not paid for.  He told her that the Applicant had given 
him the nutrients as samples.  She said that the nutrient was expensive and the Applicant had no authority to give the nutrient 
to Andrew Culver or anyone.  She said that as a matter of policy that unless the Respondent's generic brand of nutrient was 
included as part of the package, they did not provide samples.  The nutrient given to Andrew Culver cost $40 was not the 
Respondent's generic brand and was a large amount of nutrient.  She said that when they give away samples they are only for 
small amounts of their generic brand of nutrient.  She also said that after the Applicant ceased to be employed, two people 
came into the shop and told her that the Applicant had given them a bottle of pest control which cost $44.  One person told her 
to tell the Applicant that the pest control product did not work.  She looked at the computer and ascertained that the first person 
had not purchased the item.  When she asked the customer when he obtained the pest control product he told her that the 
Applicant had given it to him as a sample and asked for feedback. 
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78 It is apparent from Isobel Madeo's evidence that she did not think that the Applicant's response to the DNA report was 
reasonable.  She said that when the Applicant first found out that his wife was pregnant, he told her that the child could not be 
his because he had been sleeping on the couch for seven weeks.   

79 Isobel Madeo says that the "work rules" for the shop that she gave the Applicant on 5 April 2004, constituted a written 
warning to him to address each one of those issues and comply with the directions contained in that document.  At the time she 
gave him the list, he looked at it and said, "I can live with those."  She said that she told him unless he adhered to those rules 
he could not continue and that he replied, "I agree on that, I know I've been out of control."  (Transcript page 228)  However, 
on that same day he made four private telephone calls, contrary to the directions given in the "work rules".   

80 Isobel Madeo denied that after the Applicant's employment came to an end, she sent a "bikie" to his house to intimidate him 
because he was considering opening a hydroponic business.  She says that she has no knowledge of the incident.  She, 
however, agreed that the Applicant rang her, swore at her and said, "What are you doing sending a big bikie around here."   

81 Isobel Madeo maintained that the only customers she wants are those that come into the shop to purchase items.  She 
maintained that her business is a family business.  She said that people bring in their children, their dogs and the shop has a 
lolly jar.  She says she does not want "shady customers".  She said, however, that it was none of her business to know what her 
customers use hydroponic equipment for.   

82 Isobel Madeo was asked whether an ex-employee had made sexual harassment allegations against her husband, 
Rodney Madeo.  Isobel Madeo denied that any allegations had been made. 

83 The Applicant's estranged wife gave very brief evidence on behalf of the Respondent.  Kylie Gallaher testified that the 
Applicant would often telephone her whilst he was at work to check on what she was doing.  She said that during these calls he 
would often raise his voice, verbally abuse her and yell at her.  She said that he was very untrusting.   

84 Janice Lawrence has been employed as a nursery hand with the Respondent since February 2004.  She works from Monday to 
Friday each day for five hours from 9:00 am to 2:00 pm.  She testified that when the Applicant was employed, if the Applicant 
was late for work she would not be able to start work at 9:00 am as it was his job to open up.  She testified that until the shop 
and the gates of the premises are open, she is unable to enter the premises unless Rodney or Isobel Madeo leaves the garage 
door open.  She testified that when the Applicant was late it was Rodney Madeo's practice to telephone the Applicant to see if 
he was on his way to work and sometimes Rodney Madeo would leave the premises to look for the Applicant.  When cross-
examined Janice Lawrence said that the Applicant was not regularly late for work.   

85 Janice Lawrence testified that on most days, she did not eat lunch at work because she usually finished work at 1:00 am.  On 
the occasions when she ate lunch at work, it was her practice to sit under an umbrella out the back of the shop and take a break 
of about 15 minutes for lunch.  She says sometimes the Applicant would join her when it was quiet but usually he would eat 
his lunch whilst he continued to work. 

86 Andrew Culver testified that he is a friend and customer of Rodney and Isobel Madeo.  He spends quite a bit of time at the 
shop when he has a "few dramas at home".  Andrew Culver said that not long before the Applicant's employment was 
terminated the Applicant gave him a couple of bottles of nutrient.  The brand name of the nutrient was Bio-tech, which is not 
the Respondent's generic brand.  The Applicant told him they were samples.  He also testified that when he was at the shop at 
lunchtime he would have lunch with the Applicant and they would sit out the back at a table for half an hour. 

87 Andrew Culver was present during part of the meeting with Sarah Ayles.  He said that he was not there when the meeting 
began but when he arrived he heard Sarah Ayles say that if $8,000 cash was paid now, "this would all go away".  He heard 
Rodney Madeo ask her to leave the shop or he would telephone the police.  Andrew Culver also testified that during the 
meeting he spoke to the Applicant's father outside the shop and told him that the Applicant had asked to borrow $2,000 until 
he had refinanced his house.   

88 Mark Brand is a lawn mowing contractor who works part-time for the Respondent.  In June or July 2004, whilst the Applicant 
was still employed by the Respondent he did some gardening work at the Applicant's house.  Mark Brand recalled that there 
were quite a few people coming and going from the Applicant's house that day but he did not take much notice what was going 
on because he was gardening and weeding.  He says, however, that whilst he was gardening he had a brief conversation with 
the Applicant during which the Applicant told him he was going to "quit" because both "Rod and Isobel were doing his head 
in".   

89 Anthony Fotiades is the proprietor of City Farmers in Malaga.  City Farmers primarily sell pet food and stockfeed.  The 
Applicant worked for him for a period of two or three years.  Whilst the Applicant was employed, Anthony Fotiades reviewed 
a number of invoices and observed that 5 to 10 pH pen testers valued at $800, had been ordered by the Applicant.  Anthony 
Fotiades said that these were not items they usually stocked, so he made some enquiries about them and ascertained that the 
Applicant was the last person in the "audit trail" to have seen them.  He then had a conversation with the Applicant about the 
matter.  At the conclusion of the conversation the Applicant resigned.  He informed the Applicant that he wanted 
reimbursement for the items and he intended to call the police if necessary.  The Applicant paid him the amount for the 
missing items and that was the end of the matter.  During the course of Anthony Fotiades' evidence, a copy of a reference 
signed by Anthony Fotiades was tendered.  Anthony Fotiades testified that he could not recall signing the reference but he did 
not dispute that he had done so.  The reference is dated 17 March 2000 and states: 

"To Whom it May Concern 
Dear Sir or Madam: 
I have worked with Steve since June 1999 during which time he has become a trusted friend and colleague.  As an 
employer I am focused on people with positive attitudes, strong work ethics and honesty and have found Steve to be well 
above the norm in all of these areas.  In my daily interactions with Steve I have found him to have a pleasant, humorous 
disposition and always willing to sacrifice personally to help out. 
I have demonstrated my trust in Steve in the past by cashing a personal cheque, written by his father, in November 1999.  
I would be happy to talk to any person whose interest is relevant to this character reference. 
Sincerely 
Anthony Fotiades 
Proprietor" 
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90 When cross-examined Anthony Fotiades agreed that he could not be certain exactly when the Applicant was employed.  He 
agreed that he employs a person known as Rob Ganfield, who is also known as Robby.  He agreed that Rob Ganfield has 
purchased hydroponic equipment through City Farmers and can do so at cost, as it is one of the benefits Anthony Fotiades 
provides to all his staff.   

Credibility 
91 Having observed the witnesses carefully and having heard conflicting evidence in respect of a number of issues, I am of the 

view that Janice Lawrence, Andrew Culver, Kylie Gallaher, Mark Brand and Anthony Fotiades gave their evidence truthfully.  
None of these witnesses were substantially challenged in cross-examination, nor were they shaken in their evidence.  I 
substantially accept the evidence given by Rodney Madeo.  He did not embellish his evidence.  His evidence in many respects 
is more consistent with the Applicant's evidence than the evidence given by Isobel Madeo.  In particular his version of the 
events that occurred in relation to the Applicant's performance at work prior to March 2004 and during the last week the 
Applicant was employed, is more consistent with the Applicant's evidence than Isobel Madeo's evidence on these issues.  
However, there are some inconsistencies between Rodney Madeo's evidence and Janice Lawrence's evidence in relation to 
lunchbreaks and the frequency of occasions the Applicant was late for work.  In relation to these issues, I prefer the evidence 
given by Janice Lawrence on these issues as her evidence is consistent with the Applicant and Brian Gallaher in relation to 
these points.  Further and more importantly, she has no interest in the outcome of the proceedings other than as an employee of 
the Respondent.  It is apparent, however, that it was often only because of the efforts of Brian Gallaher and Rodney Madeo 
that the Applicant came to work in the mornings. 

92 In relation to Brian Gallaher, I have some reservations about his evidence, as he is not an impartial witness.  It was clear to me 
that when he gave his evidence he did not want to disclose in these proceedings the fact that the Applicant was using drugs 
whilst he worked for the Respondent.  It is obvious that he is a devoted father who has tried and continues to try to support his 
son.  Despite this finding, I found him to be generally a credible witness.  As to the Applicant, I found that he was truthful 
about some matters.  For example, he openly disclosed his drug habits.  However, I do not accept that after his wife left in 
March 2004, that his behaviour at work was not erratic and that he did not continually abuse his wife on the telephone whilst at 
work in the presence of customers.  He gave clear and uncontradicted evidence that he started using amphetamines and 
cannabis the day his wife left.  The diary entries and his concessions about the drug debts his father paid for him, in my view, 
establishes that he was taking a substantial amount of illegal drugs from March 2004 until at least 30 June 2004.  
Rodney Madeo's evidence in my view supports this finding.  His evidence was that after the Applicant's wife left him in March 
2004, the Applicant seemed to "run with two personalities".  Sometimes he was alright and sometimes he was agitated. 

93 As to Isobel Madeo, I did not find her to be a credible witness.  Her evidence of the events that occurred on 30 June 2003 is 
inconsistent with Rodney Madeo's evidence.  I do not find her evidence that the Applicant's performance "went downhill" after 
he was married in March 2002 satisfactory.  Her evidence on this point is inconsistent with the undisputed evidence that 
Isobel Madeo increased the Applicant's hourly rate of pay on three occasions after March 2002.  As at March 2002, the 
Applicant was paid $661.50 (gross) per week.  In July 2002, he received a pay increase to $700.00 (gross) per week.  In the 
same year, his rate of pay increased to $750.00 (gross) per week.  In November 2003, his rate of pay was increased to $870.00 
(gross) per week.  During these periods of time his hours of work remained the same.  These increases in pay cannot be 
characterised as insubstantial.  Further, there is no evidence before me that any issues of performance were raised with the 
Applicant by Isobel Madeo before April 2004.  If an employee is not performing to the standard expected by an employer, it is 
highly unlikely that an employer would not raise the matter with the employee or would provide the employee with substantial 
increases in pay.  In addition, Isobel Madeo testified that when she returned from Bali in mid March 2004, she ascertained that 
the Applicant had falsely credited items to his account.  Yet, she did nothing about it.  In particular, she did not raise this 
matter with him when she gave him the "work rules" in 5 April 2004.  

94 Further, I do not accept Isobel Madeo's evidence that she runs a "family business".  In particular, I do not accept the contention 
that she does not want to sell to "shady" customers.  Rodney Madeo corroborated the Applicant's evidence that customers are 
identified in the computer system by codenames with a password.  Their evidence in this regard is also corroborated by the 
information contained in Mr Nah's account.  Exhibit F does not identify Mr Nah by name, but as 01441, XR6.  Other aspects 
of Isobel Madeo's evidence conflicts with Rodney Madeo's evidence.  For example, Isobel strenuously denied that a former 
employee had made allegations of sexual harassment yet Rodney Madeo agreed the allegations had been made against him.   

95 For the reasons set out above, I find that I prefer the evidence of the Applicant to Isobel Madeo where their evidence departs 
where the Applicant's evidence is corroborated by Brian Gallaher or Rodney Madeo. 

Conclusion 
96 I accept the Applicant's version of events as what occurred on Wednesday, 30 June, Thursday, 1 July and Friday, 2 July 2004.  

Whilst Rodney Madeo testified that there was no arrangement made for the Applicant to work on Saturday, 3 July 2004, I do 
not accept this contention, as there is no evidence that Rodney Madeo spoke to the Applicant at anytime after 30 June 2004.  It 
is apparent from all of the evidence that when the Applicant spoke to Isobel Madeo on Thursday, 1 July 2004, she thought he 
had resigned on 30 June 2004.  The Applicant's evidence of what was said by him and Isobel Madeo in the telephone 
conversation on 1 July 2004, made that clear.  I accept the Applicant negotiated an arrangement with Isobel Madeo to work on 
Saturday, 3 July 2004 and to have further discussions on Monday, 5 July 2004, about varying the terms of his employment by 
working a three-month trial.  Clearly, Isobel Madeo changed her mind by Friday, 2 July 2004, and decided she did not want to 
employ the Applicant any longer.  Her decision was at law a decision to terminate his employment.  Her decision was given 
without notice.   

97 The question then arises, was the decision harsh oppressive or unfair.  At law the question to be determined by the 
Commission is whether the Respondent has exercised its legal right to dismiss the Applicant in such a way that the right has 
been exercised harshly or oppressively against the employee so as to amount to an abuse of that right (see Ronald David Miles, 
Norma Shirley Miles, Lee Gavin Miles and Rose & Crown Hiring Service trading as The Undercliffe Nursing Home v The 
Federated Miscellaneous Workers' Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385 
at 386).   

98 The general principles of the valid exercise of the remedy of summary dismissal were considered by Lord Evershed MR in 
Laws v London Chronicle (Indicator Newspapers) Ltd [1959] 2 All ER 285 where he observed at 287 and 289: 

"… since a contract of service is but an example of contracts in general, so that the general law of contract will be 
applicable, it follows that, if summary dismissal is claimed to be justifiable, the question must be whether the conduct 
complained of is such as to show the servant to have disregarded the essential conditions of the contract of service … I … 
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think … that one act of disobedience or misconduct can justify dismissal only if it is of a nature which goes to show (in 
effect) that the servant is repudiating the contract, or one of its essential conditions; and … therefore … the disobedience 
must at least have the quality that it is "wilful": it does (in other words) connote a deliberate flouting of the essential 
contractual conditions." 

99 In this matter it cannot be disputed that the Applicant was summarily dismissed. 
100 The onus is on the Applicant to prove that the dismissal was unfair on the balance of probabilities.  However, there is an 

evidential onus upon the employer to prove in a case of summary dismissal that the dismissal is justified (Newmont Australia 
Ltd v The Australian Workers' Union, Western Australian Branch, Industrial Union of Workers (1988) 68 WAIG 677 at 679).   

101 It is well established that implied into an employee's contract of employment that they are required to comply with a lawful 
order of their employer.  Wilful disobedience of a lawful order may constitute grounds for summary dismissal (Adami v 
Maison De Luxe Ltd (1924) 35 CLR 143).  To do so the disobedience must strike at the essence of the contract of employment, 
that is, it must be inconsistent with the continuing relationship of employer/employee. 

102 As to whether the use of abusive language in the workplace can constitute grounds for dismissal Salmon C in The Shop, 
Distributive and Allied Employees' Association of Western Australia v David Maguire t/as Handy Dans Discount and Hire 
(1992) 73 WAIG 195 considered the observations of Edmund Davies LJ that: 

"In Wilson vs Racher (Court of Appeal) [1974] ICR 428, the use of bad language by an employee towards his employer 
was the central issue in the matter under consideration. Edmund Davies LJ made the following observation, which is of a 
general kind, at p.430: 
What would today be regarded as almost an attitude of Czar-serf, which is to be found in some of the older cases where a 
dismissed employee failed to recover damages, would, I venture to think, be decided differently today. We have by now 
come to realise that a contract of service imposes upon the parties a duty of mutual respect." 

103 In Railway Appeal Board (1999) 21 WAR 1 at [79] (9) Malcolm CJ observed that the use of bad language by an employee 
does not necessarily justify termination of the contract of employment.  In particular he said: 

"Insulting or objectionable language may constitute misconduct depending on the standards of conduct and language used 
in everyday intercourse, in particular, at that workplace and accounting for the "give and take atmosphere" of the modern 
workplace:  see Drury v BHP Refractories Pty Ltd (1995) 62 IR 467 at 473, which refers to BHP v SUA [1975] AILR par 
255; Wilson v Racher [1974] ICR 428; FLAIEU (NSW) v Ettalong Beach War Memorial Club Ltd [1977] AILR par 259; 
John Lysaght (Australia) Pty Ltd v Federated Ironworkers Association (1973) 15 AILR par 323; Farley v Lums (1917) 19 
WALR 117; Pepper v Webb [1969] 1 WLR 514." 

104 In the "Law of Employment" (5th Ed.) the learned authors Macken O'Grady Sappideen Warburton point out at 213-214: 
"The use of insulting and objectionable language may constitute misconduct.  The standard is not that of the dainty and 
genteel but the standard applying in the "give and take atmosphere" of the modern workplace.  If abusive language is 
common at the workplace its use by an employee would not normally be regarded as sufficiently serious to warrant 
dismissal unless it is directed to challenging the authority of a supervisor.  This is on the basis that abuse may justify 
dismissal where it interferes with the proper performance of the employment.  Insult is very often coupled with 
disobedience and insolence and rarely is there a single act but usually a course of conduct culminating in a final 
showdown.  Illustrative is the case of Pepper v Webb [1969] 1 WLR 514 where the plaintiff was employed as gardener.  
Over a period of three months, his work deteriorated and he became inefficient.  On the day of dismissal he was directed 
to put in some plants, which he refused to do retorting "I couldn't care less about your bloody greenhouse and your 
sodding garden."  Although viewed singly his conduct would not have justified dismissal, the course of misconduct was 
held to be sufficiently serious to justify immediate dismissal." 

105 I accept Rodney Madeo's evidence that the Applicant regularly yelled abuse at his wife on the telephone in the presence of 
customers.  Clearly such conduct constituted misconduct. 

106 As to allegations that the Applicant falsely credited stock to his account, for the reasons set out above, I do not find 
Isobel Madeo's allegations about this issue have been made out.  No documentary evidence was produced to the Commission 
in support of her contentions.  In relation to the stocktake, it is apparent when the inventory worksheets (Exhibit C) are 
reviewed that a proper accountable stocktake system was not in place.  Whilst the inventory worksheets record that a 
substantial amount of stock appears to be missing in relation to some items, the sheets also record that in respect of some 
items, more stock was held in the shop than appears to have been purchased from wholesalers.  Whilst I do not conclude that 
the Applicant stole any of the stock, the inventory worksheets records as missing stock, I have accept the Applicant's evidence 
that he was responsible for: 

(a) Ordering stock; 
(b) Inputting orders into the computer and inputting sales into the computer; and 
(c) The majority of the sales of items as Isobel Madeo did not always work in the shop each day. 

I do not accept the Applicant's contention that he was not responsible for the state of the stocktake.  Ordering, sales and 
inputting information into the computer were a substantial part of his duties.  However, his failure to ensure information was 
correctly inputted was not his responsibility alone.  Isobel Madeo was also responsible for these tasks.  The fact that the 
stocktake was in disarray in June 2004 did not constitute a valid reason for terminating the Applicant's employment as both of 
them were responsible for the state of the stocktake.  However, having heard the evidence given by the Respondent's 
witnesses the state of the stocktake did not appear to play a large part of the Respondent's reasons for terminating the 
Applicant's employment.   

107 It appears clear that Isobel and Rodney Madeo had "had enough" of the Applicant: 
(a) being late for work, or even if he was not late having to contact him or Brian Gallaher to ensure he got to work 

on time; 
(b) using the shop telephone to yell abuse at his wife in the presence of customers; and 
(c) his clandestine sales of equipment from the shop to his friends and customers who did not wish to come into the 

shop. 
108 From 1 March 2004, the Applicant was clearly "off the rails".  When all of his conduct is considered, particularly his failure to 

desist from yelling abuse at this wife on the telephone in the presence of customers and failing to comply with the 
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directions given in writing on 5 April 2004 and by allowing customers and friends to purchase stock outside of the shop, the 
Applicant slowly and steadily eroded the duty of mutual trust and confidence. 

109 In the circumstances, I am satisfied that Isobel Madeo's decision to summarily dismiss the Applicant was justified. 
Contractual Benefits Claim 
110 In light of my finding that the summary dismissal of the Applicant was justified, the Applicant's claim for two weeks' pay for 

reasonable notice fails. 
111 The Applicant's employment was not terminated until the evening of Friday, 2 July 2004.  He was not paid for the hours 

worked on 29 June and 30 June 2004.  He obtained a medical certificate for 1 July and 2 July 2004, so that he was eligible to 
be paid sick leave for those days.  Consequently, I am satisfied that he is owed four days' pay being an amount of $528.40 
(gross). 

112 The Applicant's particulars of claim state: 
"The applicant gave evidence that he was not paid for accrued annual leave on termination of his employment. 
The applicant's period of permanent employment was from 12 January 2002 until 2 July 2004.  This is a period of 2 years 
and 25 weeks (or 129 weeks).  Annual leave accrues at the rate of 2.92 hours per week (based on a 38 hour week).  The 
total leave accrued is 376.68 hours (ie 129 weeks x 2.92 hours).  During his employment the applicant was paid 333.2 
hours in annual leave (see the respondent's time and wages records Exhibit 1).  Accrued leave on termination is therefore 
43.48 hours or $700.46 (at the agreed hourly rate of $16.11). 
During the period of employment, the applicant was not paid annual leave (including 17.5% annual leave loading) at the 
agreed contract rate.  This was admitted by the Respondent in evidence given by Isobel Madeo. 
Annual Leave should have been paid as follows: 

Month/Year 
Leave taken 

Annual 
Leave  
Hours 
paid  

Hourly  
rate  
$ 

Total paid  
$ 

Agreed contract  
rate plus loading 
$ 

Should have  
been paid  
$ 

Difference 
$ 

March 2003 76 10.53 800.28 16.32 1,240.32 440.04 
October 2003 114 13.16 1,500.00 16.32 1,860.48 360.48 
February 2004 38 14.50 551.00 18.93 719.34 168.34 
May 2004 76 14.50 1,102.00 18.93 1,438.68 336.68 
Total      1,305.54 

 
Summary of claim for Contractual Benefits  
Reasonable notice $1,740.00 
Payment for work performed $264.20 
Payment of accrued leave on termination $700.46 
Correct payment of Annual Leave $1,305.54 
Total $4,010.20" 

113 The Respondent contends that when regard is had to the rates of pay payable under the Award, the Applicant was overpaid as 
follows: 

Applicant's wages he was paid   
38hr week $15.00 pr hr $570.00 
5 hrs at time & half $22.50 pr hr $112.50 
5 hrs at double time $30.00 pr hr $150.00 
Extra $37.50 $37.50 
 = $870.00 

 
Horticultural Industry Award 
38hr week $12.62 pr hr $479.56 
5 hrs at time & half $18.93 pr hr $94.65 
5 hrs at double time $25.24 pr hr $126.20 
 = $700.41 

 
Over paid pr wk $169.59  
Over paid for 48 weeks $8,140.32  

 
Pay Settlement as to Horticultural Industry Award 
43.48 hrs holiday pay $12.62 $548.71 
17.5% on $548.71 $2.20 $96.00 
2 x 7.6 hr days $15.00 $228.00 
 = $872.71 

114 I do not accept the contention that the Applicant was overpaid.  Both the Applicant's and Isobel Madeo's evidence is consistent 
in relation to the terms of engagement, in that there was a clear agreement to pay the Applicant above Award 
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wages.  In particular, by the time he was made permanent, it was agreed that the Applicant would be paid an hourly rate of pay 
that was above the Award.  Other than the rate of pay, it was agreed the terms of the Award would apply. 

115 I accept the submissions made on behalf of the Applicant that he was underpaid when he went on annual leave.  Pursuant to 
s 18 of the Minimum Conditions of Employment Act 1993, the Respondent was required to pay annual leave payments to the 
Applicant, at the rate he would have received as his payment, at the time leave is taken under his contract of employment that 
is, in this case, the above award rate.  In light of this finding, the Applicant's claim that he is owed $1,305.54 as an 
underpayment of annual leave pay is made out.  For the same reasons, the Applicant's claim that he is owed $700.46 as 
accrued annual leave on termination is made out.  These amounts total as follows: 

Unpaid wages $528.40 
Underpayment of annual leave $1,305.54 
Accrued leave on termination $700.46 

TOTAL :  $2,534.40 
116 In written submissions the Respondent contends that the Applicant owes the business $2,908.55 for unpaid goods.  For the 

reasons set out above, I do not accept this contention as no documentary evidence was produced to support this contention.  
The Applicant does, however, agree that he owes the Respondent an amount of $1,100.  The Commission does not have 
jurisdiction to set off claims made by a Respondent.  However, that the Commission is empowered in some cases to exercise 
its discretion not to allow a claim in full, where it is established that a Respondent is entitled to a sum of money from an 
employee.  This power is, however, qualified.  In BGC (Australia) Pty Ltd v Phippard (2002) 82 WAIG 2013 Hasluck J with 
whom Anderson and Parker JJ agreed observed at [39], [40] and [41]: 

"It is true that by s 26(1)(a) of the Industrial Relations Act the Commission, in the exercise of its jurisdiction, shall act 
according to equity, good conscience, and the substantial merits of the case without regard to the technicalities or legal 
forms.  This might suggest that in some general sense the Commission should not provide for a payment to be made to the 
employee in respect of accrued leave without bringing to account other matters in issue between the parties.  However, in 
strict analysis, the position will usually be, having regard to the provisions of the Minimum Conditions of Employment 
Act, that the employer is obliged to make the payment in respect of accrued leave without deduction.  This will mean that 
all industrial matters in issue between the parties have been resolved with the result that the Commission does not have 
any continuing jurisdiction to resolve other matters and is therefore not at liberty to embark upon any further inquiry as to 
whether the employee is indebted to the employer pursuant to some transaction lying outside the contract of employment. 
Reasoning of this kind is consistent with the view of the Full Bench in Conti Sheffield Real Estate v Brailey (supra), 
being a decision relied upon by Commissioner Kenner and the Full Bench in the present case to refuse relief to BGC.  
Further, in HotCopper Australia Ltd v Saab [2002] WASCA 190, being a decision to be handed down in conjunction with 
this decision, the Industrial Appeal Court has affirmed that a private claim of a commercial nature which lacks any 
ingredient or complexion of industrial relations cannot be characterised as an industrial matter, with the result that the 
Commission lacks jurisdiction to deal with such a claim.  Claims of that kind concerning the enforcement of existing legal 
rights require the exercise of judicial power and are to be dealt with in the Courts. 
In the present case, however, in dealing with grounds 2 and 3 of the appeal and the question of whether the BGC claim for 
$29,576.90 should be remitted to the Commission for further consideration, I am conscious that there is an additional 
layer of complexity.  The Industrial Appeal Court must not accede too readily to the notion that the position reflected in 
Conti (supra) and HotCopper (supra) is applicable to the present case, for I noted earlier that by s 17D(1)(b) of the 
Minimum Conditions of Employment Act an employer is authorised to deduct from the employee's pay an amount 
authorised by the contract of employment.  If, after a careful consideration of the salary sacrifice arrangement and related 
events, it emerges that the amount being claimed by BGC is a deduction or payment authorised by the contract of 
employment then a basis may exist for remitting the issue to the Commission in the manner contended for by BGC." 

117 It is my opinion that an employee's account to purchase goods and equipment lacks an ingredient or complexion of industrial 
relations to be characterised as an "industrial matter" as there is no evidence that the Respondent is authorised by the terms of 
the Applicant's employment to deduct such payments.  Consequently, the Respondent's submission that the Commission 
should exercise its discretion not to order the Respondent to pay a sum of money to the Applicant fails. 

118 In light of these reasons I will make an order that the Respondent pay the Applicant $2,534.40. 
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Order 
Having heard Mr M Diamond of counsel on behalf of the Applicant and Mr M Seaman of counsel on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the name of the Respondent be deleted and that be substituted therefor the name, Isabella's Hydroponic Nursery & 
Garden Centre. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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Order 
HAVING heard Mr M Diamond, of counsel, on behalf of the Applicant and Mr M Seaman, of counsel, on behalf of the Respondent 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

(1) ORDERS that the Applicant’s claim that he was harshly, oppressively and unfairly dismissed, be and is herby 
dismissed; 

(2) DECLARES that the Applicant is owed contractual benefits; 
(3) ORDERS that the Respondent pay to the Applicant within 14 days of the date of this order the sum of 

$2,534.40; and 
(4) ORDERS that the application is otherwise hereby dismissed. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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Reasons for Decision 
(Given extemporaneously at the conclusion of the proceedings  

as edited by the Commissioner) 
1 This is an application by Andrew Johnson (“the applicant”) pursuant to s29(1)(b)(ii) of the Industrial Relations Act 1979 (“the 

Act”) seeking benefits due to him under his contract of employment with the Western Australian, Shire Councils, Municipal 
Roads Boards, Health Boards, Parks, Cemeteries and Racecourses, Public Authorities Water Boards Union (“the respondent”). 

2 The respondent did not appear at the hearing.  I am satisfied that sufficient notice was given to the respondent of these 
proceedings as the notice of hearing was sent to the respondent at four relevant addresses - PO Box 183 Leederville WA, 
27 Portland Street Nedlands WA, PO Box 1018 East Victoria Park WA, and 112 Charles Street West Perth WA and none of 
the notices were returned to the Commission.  As I was satisfied that the respondent had been advised of the hearing and given 
the Commission’s powers under s27(1)(d) of the Act I formed the view that it was appropriate in the circumstances to proceed 
with the hearing in the absence of the respondent. 
The Claim 

3 The applicant is claiming a number of benefits under his contract of employment with the respondent.  The applicant is 
claiming $9,836.96 nett  in outstanding wages for the period 12 November 2002 through to 12 November 2003 and $8,991.24 
nett in unpaid wages from 18 November 2004 to 11 February 2004, minus $1,000 already paid, (12 weeks based on $749.27 
nett per week) giving a total of $17,828.20 nett in outstanding wages.  The applicant is claiming superannuation entitlements 
due to him which are not payments under the Superannuation Guarantee Legislation (“SGL”).  For the financial years 
2002/2003 and 2003/2004 the applicant is claiming $2,229.72 per annum by way of salary sacrifice deducted from his gross 
weekly wages and an additional employer contribution of $2,951.10 per annum.  The applicant is also claiming salary sacrifice 
amounts and the additional employer contribution for the months between 1 July 2004 and 31 January 2005 inclusive, minus 
the months of July and August 2004.  In total the amount claimed is $5,388.49 in salary sacrifice deductions and $7,131.82 in 
additional employer contributions.  The applicant is claiming reimbursement for expenses totalling $134.20 incurred in 
undertaking work related country travel in November 2004 and $894.26 for reimbursement of fuel costs for the period October 
2004 to February 2005. 
Findings and Conclusions 
Credibility 

4 I accept the evidence given by the applicant in these proceedings without reservation as in my view his evidence was given 
honestly and to the best of his recollection and his evidence was corroborated by a number of documents tendered during the 
hearing.  I also accept the evidence given by Ms Andrea Ballantyne as in my view she gave her evidence in a straightforward 
and honest manner and to the best of her recollection. 

5 In an application for contractual benefits under s29(1)(b)(ii) of the Act the onus is on the applicant to establish that the subject 
of the claim is a benefit to which the applicant is entitled under his or her contract of employment.  It is for the Commission to 
determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been 
denied under the contract of employment having regard to the obligations on the Commission to act according to equity, good 
conscience and the substantive merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v 
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307).  It is my view that the 
applicant has made out his claim that he had been denied benefits due to him under his contract of employment with the 
respondent. 

6 I accept that the applicant has been an Industrial Officer with the respondent since 1989 although during part of this period the 
applicant was employed by the Australian Services Union as a result of the respondent amalgamating with the Australian 
Services Union.  I accept that after the respondent disamalgamated from the Australian Services Union the applicant resumed 
full time work with the respondent.  I accept that the applicant has a written contract of employment with the respondent which 
was signed in June 1994 (Exhibit A8) and continues in force until the present.  I accept the applicant’s evidence as 
corroborated by Ms Ballantyne that this contract of employment was varied at some point by agreement between the parties in 
relation to the reimbursement of motor vehicle and travel expenses.  I find that notwithstanding any access to the respondent’s 
offices in recent months and up to the date of hearing the applicant has continued to work on a full time basis on behalf of the 
respondent undertaking organising/industrial officer duties.  I also accept that during this time the applicant has regularly 
updated the respondent about the duties he has been undertaking. 

7 It is my view that the applicant has made out his claim that he is owed the wages normally paid to him by the respondent, for 
the weeks that he is claiming from 2002 through to 2005.  I accept the applicant’s evidence that the specific weeks outlined in 
his letter to the respondent dated 18 November 2003 are the weeks for which outstanding wages for the period November 2002 
to November 2003 are due to the applicant (Exhibit A6).  I note that the applicant’s bank statements confirm that the weekly 
amounts being claimed were not paid during this period.  Further, the respondent’s Treasurer Ms Ballantyne confirmed that the 
weekly wages being claimed by the applicant were not paid to the applicant during this period.  I accept the applicant’s 
evidence that he was not paid wages by the respondent for the period 18 November 2004 through to 11 February 2005 
notwithstanding the applicant continuing to undertake full time organising/industrial officer duties.  I therefore find that the 
applicant is owed $18,828.20 nett in outstanding wages less $1,000.00 nett already paid to the applicant. 

8 I come now to the applicant’s claim for superannuation entitlements.  In my view the applicant has demonstrated that he is 
owed the superannuation entitlements that he is claiming.  I accept the applicant’s evidence that his annual salary entitlement 
compared to the salary actually paid to the applicant demonstrates that 6% of the applicant’s wage was deducted by the 
respondent from the applicant’s wage by way of salary sacrifice for superannuation purposes for the relevant period that he is 
claiming.  A summary of superannuation payments made by the respondent on behalf of the applicant for the financial year 
2002/2003 (Exhibit A4) confirms that the salary sacrifice amount deducted from the applicant’s salary as well as the additional 
employer contribution amount (being non-SGC payments) required to be paid under the applicant’s contract of employment 
was not paid on behalf of the applicant.  Even though statements were not tendered for the financial year 2003/2004 or for the 
period 1 July 2004 to 31 January 2005 I accept the applicant’s evidence, as confirmed by Ms Ballantyne, that the same 
superannuation payments required to be paid by the respondent under the applicant’s contract of employment were not made.  
As these amounts have not been paid into the applicant’s superannuation fund it is my view that the applicant has made out his 
claim that he be paid the 6% salary sacrifice contribution for the total period being claimed as well as the additional employer 
contributions the applicant is claiming, minus the two months of payments which I understand from Ms Ballantyne’s evidence 
were paid on behalf of the applicant for the months of July and August 2004.  I therefore find that the applicant is owed 
$5,388.49 in salary sacrifice payments and $7,131.82 in additional employer contributions. 
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9 I accept the applicant’s evidence, as verified by Ms Ballantyne, that the applicant had an agreement with the respondent that he 
be reimbursed expenses incurred when travelling on work related duties.  I find that the applicant travelled to Carnarvon in 
November 2004 for work related matters and I note in doing so the respondent paid his airfare.  On this trip the applicant 
incurred expenses of $100.20 in accommodation costs as well as $34.00 parking expenses as confirmed by receipts tendered in 
these proceedings (Exhibit A1).  I therefore find that the applicant is owed $134.20 by way of reimbursement for these 
expenses. 

10 The last claim the applicant is seeking is reimbursement for fuel expenses incurred whilst undertaking work related duties.  I 
accept the applicant’s evidence that it was a term of his contract of employment that work related fuel costs incurred by him 
were reimbursed by the respondent.  As the applicant incurred $894.26 in fuel expenses whilst undertaking work on behalf of 
the respondent for the period October 2004 to February 2005 (Exhibit A2), I therefore find that the applicant should be 
reimbursed this amount. 

11 In summary I have determined that the applicant is owed the following amounts under his contract of employment with the 
respondent: 

$17,828.20 nett in outstanding wages 
$5,388.49 in salary sacrifice deductions 
$7,131.82 in additional employer contributions 
$134.20 for work related travel expenses 
$894.26 for reimbursement of fuel costs      

12 A Minute of Proposed Order will now issue for the respondent to pay the applicant the amounts due. 
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Order 
HAVING HEARD Mr K Trainer as agent on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1) DECLARES that the respondent denied Andrew Johnson benefits under his contract of employment. 
2) ORDERS that the respondent pay Andrew Johnson the following amounts: 

$17,828.20 nett in outstanding wages 
$5,388.49 in salary sacrifice deductions 
$7,131.82 in additional employer contributions 
$134.20 for work related travel expenses 
$894.26 for reimbursement of fuel costs 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2005 WAIRC 00366 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NEVILLE WILLIAM JONES 
APPLICANT 

-v- 
ALCOA OF AUSTRALIA LIMITED 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 22 FEBRUARY 2005 
FILE NO. APPL 1051 OF 2004 
CITATION NO. 2005 WAIRC 00366 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 943 
 

 
 
CatchWords Termination of employment – Harsh, oppressive and unfair dismissal – Acceptance of referral out of 

time – Application referred outside of 28 day time limit – Relevant principles to be applied – Whether 
applicant had reasonable grounds for erroneous belief of a later termination date – Acceptance of 
referral out of time not granted – Industrial Relations Act 1979 (WA) s 23A, s 29(1)(b)(i),(2)&(3) 

Result Application to receive application out of time dismissed 
Representation 
Applicant Mr C Garvey of counsel, later Mr M Fozdar 
Respondent Mr S Collett 
 
 

Reasons for Decision 
1 On 13 August 2004, a Notice of Application was received by the Registrar in which it was claimed that the applicant had been 

harshly, oppressively or unfairly dismissed by the respondent.  The application specified the date of termination of 
employment as 11 August 2004.   

2 In its Notice of Answer and Counter Proposal lodged on 3 September 2004, the respondent said that on 14 April 2004, the 
applicant was given written notice that his employment would terminate effective from 31 May 2004, and that the employment 
ended on that day.   

3 Accordingly, the respondent says that the application is lodged outside the 28 day time limit prescribed by s.29(2) of the 
Industrial Relations Act 1979 (“the Act”), some 45 days outside that time limit.   

Background 
4 On 18 October 2004, the Commission convened a conference at which the issue of the date of termination was discussed.  The 

applicant, through his solicitor, undertook to consider his position and advise the Commission within 14 days of his intentions 
in respect of the application.  At the end of that 14 day period, the applicant sought a further 6 weeks in which to brief counsel 
and to consider his position.  The Commission refused to grant that period of extension however, a 2 week extension was 
granted and the applicant was advised of the need to advise the Commission of his intentions by the close of business Friday, 
19 November 2004. 

5 By the close of business on 19 November 2004, no advice had been received by the Commission as to the applicant’s 
intentions.   

6 The Commissioner’s Associate was directed to contact the applicant to seek a response by the close of business on 22 
November 2004, reminding the applicant that an extension of time had already been granted and had now expired.  The 
applicant’s solicitor advised that: 

“My client wishes to proceed to a preliminary hearing on the jurisdictional issue.  At this point I would concede the 
termination date occurred on 31st May 2004, however I seek to amend the application so as to seek an extension of time.”   

7 The basis upon which the applicant sought an extension of time was: 
1. That the applicant had the honest but mistaken belief that his employment had not in fact been terminated until 

11 August 2004; 
2. That the applicant was denied an entitlement to extended paid sick leave as provided under his employment 

agreement and that those provisions offer extended paid sick leave of up to 104 weeks in circumstances where 
an employee is certified as being unfit for his former employment. 

8 The applicant suggested that the matter be dealt with by way of written submissions “given the factual background is largely 
agreed between the parties.” 

9 The parties were to have provided the Commission with a statement of agreed facts and timeframes were set for the filing of 
written submissions.  The applicant’s solicitor sought certain documents from the respondent and provided to the respondent a 
proposed statement of agreed facts.  The respondent responded to those proposed agreed facts within the timeframe agreed and 
there was some dispute between the parties as to the documents to be provided.  It was agreed between the parties that the 
applicant would provide to the respondent a draft statement of agreed facts by Friday, 3 December 2004, and the respondent 
would respond within a few days.  The applicant would file his submission by Friday, 10 December 2004 and the respondent 
by Friday, 17 December 2004.  This was also agreed between the parties.   

10 There was then some dispute between the parties as to the agreed facts.  On 13 December 2004, following the date upon which 
the applicant was to have filed his submissions and those submissions not having been received, the Commission contacted the 
applicant’s solicitors with a view to seeking the submission.  The applicant’s solicitor says that he had only received the 
respondent’s response to the draft statement of agreed facts the previous Friday and that response had raised concerns. He said 
that once those concerns were addressed he could complete a submission which should not take long to do.  The applicant’s 
solicitor agreed to contact the respondent’s representative to discuss the areas of disagreement with him and to contact the 
Associate that afternoon to advise of the outcome of discussions.  He did so by electronic mail at the end of the day indicating 
that he was seeking instruction from his client as to how the applicant wished to proceed.   

11 On 16 December 2004, the applicant forwarded to the Commission a copy of correspondence sent to the respondent’s 
representatives seeking discovery of certain documents dealing with issues of the applicant’s conditions of employment and 
the instrument which covered that employment including the extended sick leave policy. 

12 By letter dated 17 December 2004, received by the Commission on 20 December 2004, the respondent provided a written 
submission in relation to jurisdiction, opposing the application to extend time, and noting that the applicant had not complied 
with the agreed process and time frames including that the applicant was to have filed a submission by 10 December 2004.   

13 On 20 December 2004, at the Commission’s direction, the Associate telephoned the applicant’s solicitor and was advised that 
he was on leave.  The Associate explained to the receptionist that the applicant’s submission was due some time previously but 
was now required by 23 December 2004.  The receptionist said that she would attempt to contact the applicant’s solicitor.  The 
receptionist telephoned later that day to indicate that she had unsuccessfully attempted to contact the solicitor but that his 
replacement would contact the Associate.  Mr Minoo Fozdar telephoned the Associate later that day and advised that Mr 
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Garvey, the applicant’s solicitor, was not due to return to the office till Tuesday, 4 January 2005 and requested the 
Commission await his return.  The Associate advised that a submission was required and that this would be confirmed in 
writing.  At the direction of the Commission, by letter dated 21 December 2004, the Associate advised the applicant’s 
solicitors that “I confirm that the Commission directs that the (applicant’s written) submission be filed by close of business on 
Thursday 23 December 2004.”  She also advised that “should the applicant fail to file his written submission by close of 
business on Thursday 23 December 2004, the Commission will consider whether the application to receive the claim of harsh, 
oppressive or unfair dismissal beyond the 28 day time limit specified in section 29(2) Industrial Relations Act 1979 shall be 
dismissed”.  The letter also noted that “if there was any difficulty with finalising the statement of agreed facts, so that a hearing 
to determine the facts is required, the applicant should have advised the Commission.  To date the applicant has not filed his 
written submission which was due on 10 December 2004”. 

14 The applicant’s solicitor filed a submission on 23 December 2004.  This submission refers to the exchange of correspondence 
between the parties’ representatives in respect of discovery of documents and that the documents related to the substantive 
merits in respect of whether or not an extension of time should be allowed. 

Conclusions 
15 In considering whether there should be an extension of time for the applicant to file a claim of harsh, oppressive or unfair 

dismissal beyond the specified time limit in s.29(2) of the Act, the Commission notes the decision of the Industrial Appeal 
Court in Malik v Paul Albert, Director General, Department of Education Western Australia (IAC) 84 WAIG 683.  This sets 
out the tests to be applied which include that there is an obligation on an applicant to meet the statutory time frames but that 
the Commission is to accept a claim where it would be unfair not to do so.  Relevant considerations include the length of the 
delay, the action taken by the applicant to contest the termination other than by the application and the timeliness of that 
contest.  The merits of the substantive application may also be taken into account in determining whether to grant an extension 
of time.  The mere absence of prejudice to the respondent is not sufficient basis for granting an extension, the prejudice to the 
respondent including prejudice caused by the delay.  Considerations of fairness as between the applicant and other persons in 
like positions and fairness to all parties, not merely to the applicant, are also issues for consideration. 

16 In this case, the issues for consideration include: 
• the length of the delay; 
• whether the applicant had reasonable grounds for his erroneous claim that the employment continued until 

August 2004, that being the reason why the application was filed out of time; 
• whether there is any merit in the claim of harsh, oppressive or unfair dismissal; and 
• what action, if any, the applicant took to challenge the dismissal. 

17 The application was submitted 45 days beyond the 28 day time limit imposed by s.29(2) of the Act.  This is nearly double the 
allowable time limit and could not be said to be a short period.  On the contrary, in the scheme of the Act, it is an inordinate 
delay. 

18 The difficulty in this particular case is that there is no statement of agreed facts.  However, the parties’ submissions and the 
documents which they have provided enable me to ascertain some common factual basis for this matter to be dealt with.  My 
conclusions are the best I am able to make from this lack of proper evidence.  It must be noted that this lack of proper evidence 
could have been remedied by a diligent approach by the applicant’s solicitors, but was not.  The facts include that the applicant 
had been employed by the respondent from 1980 until 2004, a period of almost 24 years.  The applicant sustained a non-work 
related injury whilst playing football in August 2002.  He continued to be on sick leave for a significant period of time and 
returned to work in mid November 2002 with significant physical restrictions.  He was working approximately 3-4 hours per 
day, 3 days per week until mid December 2002 when he requested further time off in an attempt to strengthen his back and 
overcome his physical limitations.  He did not return to work in any capacity after December 2002 on the basis that he was 
experiencing severe pain and that it was inappropriate for him to be provided with duties in those circumstances.  The 
respondent says that the applicant exhausted his approved sick leave entitlement in September 2003 and was informed by the 
respondent that it was prepared to continue to pay him under the respondent’s Extended Paid Sick Leave Policy, provided that 
he obtained definitive medical opinions to enable him to apply for total and permanent disability pursuant to the respondent’s 
superannuation policy or that he would put up a reasonable timetable for his eventual return to work.  It seems that from 
September 2003 until 31 May 2004, the respondent paid the applicant under its extended paid sick leave policy. 

19 The essence of the applicant’s claim of unfairness in the dismissal appears to be based on the respondent bringing the 
employment to an end rather than allowing him to receive further benefits from the extended paid sick leave policy. 

20 The applicant does not say that he challenged the termination of employment after it took effect.  He says in his written 
submission that prior to the termination, he went to see the respondent with his wife and requested that his employment not be 
terminated because the rehabilitation procedure was still continuing, as required under the extended paid sick leave policy.  He 
says that the medical evidence which is mentioned in paragraph 8.2 of the respondent’s submission was available only after the 
notice of termination was given and not before then.  That medical evidence relates to his total and permanent disability 
application. 

21 The respondent set a deadline of mid April 2004 for obtaining information for the purposes of a total or permanent disability 
pursuant to the superannuation fund.  The respondent says that the applicant did not make an application for extended sick 
leave in the required form; he did not meet the requirements of that policy; he did not provide a form signed by his general 
practitioner confirming that he would be fit to return to his previous role and setting out a time frame for such a return; and he 
did not provide the consent form required by the policy. 

22 Correspondence demonstrates that by letter dated 8 April 2004 the applicant was advised as follows, formal parts omitted: 
“RE:  Extended Sick Leave and Status of Employment 
You have now been on sick leave due to a back condition for over 19 months and the Company has retained full pay and 
shift allowance for you.  The intention since last year was to look at some form of rehabilitation towards getting you back 
to productive work.  An external Rehabilitation Provider was paid for to assist you in seeking treatment and defining 
exercises, that may have made a return to work possible.  To date your condition has precluded you from attempting any 
form of rehabilitation and there is no prognosis that you will be able to return to your job at Alcoa. 
As a result of these circumstances, the company can no longer support Extended Sick Leave (ESL) under the terms and 
conditions of that policy. 
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We encourage you to apply for T&PD but realise that you do not have enough time to obtain your medical reports to meet 
the deadline of 31st April 2004 for the next T&PD meeting (sic)  You already have the necessary forms to be completed 
for submission to the Superannuation Fund Executors and the next deadline for submissions is 28th July 2004. 
Given that we believe that there are no employment options for you, we are giving you notice of termination and confirm 
that your employment will cease on 31stth (sic) May 2004.  However, to further assist you with making financial 
adjustments and following the policy of paying people until the next T&PD meeting, we will pay you in a lump sum up 
until 11th August 2004. 
If you have any questions regarding application for T&PD benefits and process, please do not hesitate to contact Carol 
Gough (Ext 2759).” 

23 The respondent also wrote to him dated 29 April 2004, formal parts omitted: 
“Dear Neville 
We acknowledge receipt of recent advice that you will be finalising your employment with this Company on 31 May 
2004.  There are a number of matters that must be finalised and they are as follows. 
Superannuation 
We will advise our Superannuation Managers, Mellon Human Resources and Investor Solutions of your resignation and 
they will prepare a Benefit Quotation detailing your superannuation entitlements as at your termination date.  This will be 
forwarded to you along with a Benefit Payment Election form with instructions on how to complete. 
Our Mellon contact is Elizabeth Vecchlo — Senior Fund Administrator in Melbourne, 1800 355 028 is the toll free 
number you can call if you have any queries regarding the payout of your superannuation benefits. 
Final Pay and Group Certificate 
Your final pay will include all your leave entitlements.  This payment will be made by direct debit into your bank account 
on your final day. 
It is also important to note that if your pay is normally divided between bank accounts, this will not occur for your final 
pay and the full amount will be placed in your “net pay” bank account.  A copy of the breakdown of your final pay will be 
forwarded to you and you should check it to see that all is satisfactory.  Your group certificate will be forwarded to you 
from the Payroll Department at the end of the financial year.  If your address changes prior to this time please contact the 
HR Help Desk on ph: 1800 624 621 to update your records. 
If you require a separation certificate for Centrelink, please contact the HR Helpdesk @ Alcoa on phone l80062462l or on 
internal extension number 9999. 
Exit Hearing Test 
You are required to attend an exit interview and an exit medical including a hearing test.  Please phone Wagerup Health 
Centre on 08-9733 8100 as soon as possible to arrange an appointment to have an exit hearing test.  Please also phone 
Carol Gough on 9530 2759 to arrange an exit interview.  Please find attached, a form, which needs to be completed by the 
Health Centre and then bought with you to your exit interview with Carol. 
On behalf of Alcoa thank you for your contribution to the continuing success of the organisation and we wish you well in 
the future.” 

24 The respondent says that on 31 May 2004, the applicant attended for an exit hearing test and an exit interview.  The respondent 
has provided a copy of an employment separation certificate said to be provided to Centrelink which lists the date the 
employee last worked for the respondent as 31 May 2004.  The respondent has also provided other correspondence from 
Advanced Personnel Management, said to be a closure report about ceasing active rehabilitation intervention as of 20 April 
2004.  The respondent says the applicant’s employment ceased on 31 May 2004 “with wages being covered until 11 August 
2004”.   

25 The applicant applied to the superannuation fund for total and permanent disability and on 22 June 2004, he authorised his 
eligible termination payment to be finalised by the superannuation fund.  His application to the superannuation fund for total 
and permanent disability benefits was granted on 11 August 2004. 

26 As to the applicant’s assertion that he had an honest and reasonable belief that his employment with the respondent ceased on 
11 August 2004, he seemed to say this simply on the basis that that was the date upon which his total and permanent disability 
was recognised and accepted by the superannuation fund.  The respondent paid him a lump sum to take his payments to that 
date in accordance with its policy.  However, it is quite clear from the documents that have been provided that the termination 
occurred on 31 May 2004 when the applicant undertook an exit hearing test and an exit interview.  He had previously been 
advised, on 8 April 2004, that his employment would cease on 31 May 2004 but that there would be a financial adjustment to 
take his payments up to the next total and permanent disability meeting of the superannuation fund and the respondent paid 
him a lump sum for that purpose. 

27 I find that the applicant did not have reasonable grounds to believe that his employment continued until 11 August 2004.  The 
correspondence and the processes that were undertaken on 31 May 2004 make clear that the employment terminated on 31 
May 2004.  This being the case, there is no reasonable basis for the applicant to have submitted the application claiming harsh, 
oppressive or unfair dismissal late. 

28 The applicant says that the merits of his claim are that he should have received extended sick leave which would have meant 
that he would have continued in employment.  His employment ceased on 31 May 2004 and he was paid a lump sum to take 
him to 11 August 2004 when he was declared totally and permanently disabled.  It is improbable that the applicant would be 
able to sustain an argument that, having been declared totally and permanently disabled and therefore unable to meet his 
obligations in the employment relationship, his dismissal had been unfair and that he should be entitled to any remedy.  On the 
evidence before me, it would seem that the contract of employment was frustrated by his incapacity to perform his contract 
due to his non-work related injury (see Macken, McCarry and Sappideen’s Law of Employment, Fourth ed, p.232).  The 
primary remedy for unfair dismissal is reinstatement and it is clear that the applicant could not return to work and perform the 
contract of employment he had with the respondent.  As he was paid for a period up to 11 August 2004 and then received 
superannuation on the basis of total and permanent disability, it is highly improbable that his claim would have any reasonable 
prospect of success based on its merits or that there is any prospect of any remedy for him even if there were some unfairness 
in the dismissal (see Garbett v Midland Brick Co Pty Ltd (2003) 83 WAIG 893 and also Shire of Esperance v Mouritz (1991) 
71 WAIG 891).  Further, he had received benefits under the Extended Paid Sick Leave policy for at least 8 months in respect 
of a non-work related injury. 

29 There is no evidence that the applicant sought to challenge the termination of employment after it had occurred. 
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30 As I have already noted, given the scant evidence before the Commission, it is somewhat difficult to come to conclusions in 
respect of this matter.  The lack of agreed facts is substantially due to the applicant’s failure to provide the necessary evidence 
in a timely fashion or to seek that the Commission deal with any difficulties that he may have had in dealing with the 
respondent’s representatives. 

31 In all of the circumstances, based on what is before me,  I conclude that it would not be unfair to not receive this application 
outside the time limit specified by s.29(2) of the Act, as the prospects of success based on the merits of the claim are limited 
indeed.  The delay is not for a reasonable cause, it is an inordinate delay, and there is little merit in the claim. 

32 The application will not be received out of time. 

 

2005 WAIRC 00365 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES NEVILLE WILLIAM JONES 

APPLICANT 
-v- 
ALCOA OF AUSTRALIA LIMITED 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 22 FEBRUARY 2005 
FILE NO APPL 1051 OF 2004 
CITATION NO. 2005 WAIRC 00365 
 
 
Result Application to accept referral out of time dismissed 
 
 

Order 
HAVING heard Mr C Garvey, of counsel, and later Mr M Fozdar on behalf of the applicant and Mr S Collett on behalf of the 
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the application to accept the referral out of time be and is hereby dismissed. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 

2005 WAIRC 00451 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SHARMAINE DEBORAH LENNY 
APPLICANT 

-v- 
AUSTRALIAN BONE DENSITOMETRY PTY LTD TRADING AS PERTH BONE 
DENSITOMETRY 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 1 MARCH 2005 
FILE NO. APPL 1044 OF 2004 
CITATION NO. 2005 WAIRC 00451 
 
 
CatchWords Termination of employment - Harsh, oppressive and unfair dismissal - Contract of employment 

allowed for variation of hours of work - Applicant unfairly dismissed - Award made for loss and 
injury - Contractual benefits claim not proceeded with - Industrial Relations Act 1979 (WA) s 
29(1)(b)(i) and (ii) 

Result Order made that the Respondent pay the Applicant $12,395.84 as compensation 
Representation 
Applicant Mr D Clarke (as agent) 
Respondent Mr T Caspersz (of counsel) 
 
 

Reasons for Decision 
1 Sharmaine Deborah Lenny (“the Applicant”) claims she was harshly, oppressively and unfairly dismissed on 10 August 2004, 

by Bone Densitometry Australia Pty Ltd trading as Perth Bone Densitometry (“the Respondent”).  The Applicant’s claim is 
made under s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”). 

2 The Applicant was employed by the Respondent as a part-time medical technician.   
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The Applicant’s Evidence 
3 The Applicant was first employed by the Respondent in April 1998 as a casual employee to carry out bone scanning one day a 

week.  She was engaged as a casual employee until August 1998, when she left to go the United States of America (“the 
USA”) for six-months.  Whilst the Applicant was overseas she kept in touch with the Respondent’s practice manager, who 
then was Margaret Minchin.  Whilst the Applicant was in the USA, Ms Minchin wrote to her and offered her a position as a 
full-time medical technician carrying out bone density scanning, which required her to tow a caravan containing a mobile 
scanning unit from town to town and to scan parents in towns outside the metropolitan area.  The Applicant accepted in 
February 1999 and worked for the Respondent carrying out mobile bone density scanning work until February 2001.  The 
Applicant became tired of “living out of a suitcase” and wanted to return to work in Perth.  She spoke to Ms Minchin and 
asked if there was any work available in the Perth office.  At that time the Respondent only had one day’s work available in 
Perth but Ms Minchin indicated to the Applicant that the practice was becoming busy and one of the Respondent’s owners, 
Dr Will had purchased five more mobile vans.  The Applicant then commenced work in Perth scanning one day a week.  Over 
time her work increased to two days of scanning a week and then to four days a week.  The Applicant carried out scanning 
duties four days a week until the end of 2002.  At times she scanned five days a week and was of the view that this was too 
much as she was “starting to burn”.  The Applicant spoke to Ms Minchin about this.  Ms Minchin told her that there was a 
young man in the office who was prepared to learn to scan.  The Applicant reached an agreement with Ms Minchin to carry out 
bone scanning two days a week and takeover the young man’s office duties two days a week.  From that time until June 2004 
the Applicant carried out scanning duties two days a week (being one day in Joondalup and one day in Fremantle).  The other 
two days each week, she worked at the Respondent’s Victoria Park office and carried out general office duties and compiled 
information for two research projects.   

4 In June 2004, the Applicant spoke to one of the Respondent’s owners, Dr Will, who informed her that he was not happy with 
the work of a woman who was carrying out bone scanning at Victoria Park twice a week.  He asked the Applicant if she would 
take over bone scanning at Victoria Park one day a week on a temporary basis until the Respondent engaged a replacement.  
The Applicant agreed.  From June 2004 until her employment was terminated the Applicant worked three days a week bone 
scanning and one day a week she carried out office duties.   

5 It is common ground that the Applicant entered into a written contract of employment which governed the conditions of her 
employment on 10 May 2003.  This contract had effect from 13 February 2003.  Pursuant to the terms of the contract of 
employment the Applicant was paid $19.11 per hour for each hour she worked.  The terms of the contract provided that the 
Applicant was employed under the Hospital Salaried Officers (Private Hospitals) Award 1980 No. R 28 of 1977.  The material 
provisions of the contract were as follows: 

“1.1 Part-time 
You are appointed in a part-time capacity as Medical Technician with BDA effective from 13th February, 2003. 

… 
2.1 (d) Your specific duties that you undertake for BDA will include performing bone density assessments 

and any promotional and office duties associated withe [sic] the running of BDA. 
… 
2.2 TENURE 

Your appointment is on a part time basis, however, BDA or you may terminate your employment by providing 
one month’s notice in writing or by the payment or forfeiture of one month’s salary, as the case may be. 
If you are aged 45 years or above and have completed five years continuous service with BDA, then an 
additional weeks notice or payment or forfeiture in lieu is required. 
By mutual agreement, you and BDA may terminate the contract of service by giving a lesser period than 
prescribed in this clause. 
Nothing contained herein detracts from, or otherwise restricts, the right of BDA to terminate your contract 
summarily, without notice on the grounds of serious misconduct. 
In the event of termination, you will be required to return all BDA property before collecting any final payment. 

2.3 HOURS OF WORK 
The normal office hours are Tuesday to Friday: 8.30 am to 5.00 pm (1/2 hour unpaid lunch break) 
To ensure that the operational needs of the company are met, BDA may vary your hours of work.  In such cases, 
BDA undertakes to provide you with reasonable notice of significant variation to you [sic] hours of work and 
due consideration will be given to the needs on [sic] both parties.  However, BDA from time to time may 
require you to work outside your normal hours to ensure that the full requirements of your job are met.  This has 
been taken into account in setting your salary. 

... 
2.5 DUTIES AND JOB DESCRIPTION 

Your duties will be those contained in you [sic] job description and such other duties as are assigned to you by 
the Practice Manager. 
It will be company policy to periodically examine its employees job descriptions and to update them to ensure 
that they relate to the requirements of the organization and to incorporate changes which are necessary.  It is the 
company’s aim to reach agreement on reasonable changes, but if agreement is not possible the company 
reserves the right to change your job following consultation with you. 

… 
2.9 VARIATION 

This agreement may be varied by the parties by agreement in writing.” 
(Exhibit 2) 

6 The Applicant testified that she was employed for a minimum of 32 hours a week.  Sometimes she worked longer hours each 
week depending upon the number of patients booked for bone scans.  The Applicant testified that she would carry out bone 
scanning on 12 to 20 patients each day.  The Applicant said that her contract required her to work eight hours a day but on 
many occasions she did not take a lunchbreak if she had a busy day.  Every scanning day she had to carry out three phantom 
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scans to test the equipment and send the results to America.  On a typical scanning day, the Applicant would be provided with 
a schedule of appointments which were divided into 20 minute sessions.  During each session she would go through a medical 
questionnaire of about ten questions with the patient, obtain the referring doctor’s name and address and the patient’s date of 
birth.  She would then ask the patient to remove their shoes, note their height and weight and position the patient on the 
scanning table to ensure they did not have any metal in line with the scanner.  She would then carry out two routine scans.  The 
first would be a spine scan which would take about seven to eight minutes.  She would then do a hip scan which would take 
another seven to eight minutes.  If the patient had poor spine results she would have to do a third scan of the forearm which 
would take another nine to ten minutes.  Then she would assist the patient off the table and give them an account and receipt 
their payment.  She noted on the receipt, the patient’s name, how much they paid, whether there was an item number they 
could claim a rebate from Medicare and the doctor’s name and address.  After the patient departed she would analyse the scan 
which would involve the use of the computer software, print the scan results and clip them onto the patient’s questionnaire.  
Until the beginning of 2004, the Applicant was required to type a report for each patient which would record the patient’s 
name; the referring doctor’s name and address; the patient’s date of birth; macro comments; make a statement of how much 
calcium the patient would need to be given; what treatment they required and when they would need to have a repeat scan.  At 
the end of the day she would have to balance the account sheet, prepare the banking, physically deposit the takings at the bank 
and return the banking sheet to the office with the day’s reports and results.   

7 At the beginning of the 2004, Dr Will introduced a new system of automatic reporting.  From that time onwards the Applicant 
did not have to type each patient’s report.  An employee was engaged full-time in the Respondent’s Brisbane office to type all 
the reports from all scanning machines owned by the Respondent in Australia.   

8 The Applicant is a qualified medical technologist and holds a science degree.  When cross-examined the Application agreed 
that bone scanning is a technical skill that requires concentration and application of the principles of physics, knowledge of 
anatomy and preparation of accurate reports.  She conceded that the general office duties she performed did not require any 
professional qualification or skill.  It is common ground that the Applicant was paid $19.11 per hour for each hour she worked, 
irrespective of whether she carried out bone scanning or office duties.   

9 The Applicant said that when she worked at the Victoria Park office, part of her duties were to keep records for two research 
projects.  This required her to send results by facsimile to Royal Perth Hospital.  She also performed routine office duties 
under the direction of the mobile unit coordinator such as photocopying, preparing flyers, mail outs, scheduling appointments 
for the mobile units in Western Australia, New South Wales and Queensland.  She also attended to the messages on the 
answering machines and answered five incoming telephone lines.  She was also required to make appointments for patients at 
the metropolitan bone scanning units.   

10 On Thursday, 1 July 2004, after the Applicant finished her bone scanning work at Joondalup, she drove to Victoria Park to 
pick-up her partner, Leza Bridges.  Ms Bridges at that time was also employed by the Respondent.  When Ms Bridges was 
inside the vehicle, she told the Applicant that she had some bad news for her that the Respondent’s practice manager, 
Marilyn McGee had informed her that the Applicant’s contract was going to be terminated and would be offered another 
contract for three days a week.  Ms Bridges also told the Applicant that Ms McGee had told her (Ms Bridges) that if the 
Applicant had a problem she could telephone her (Ms McGee) and discuss the matter.  The Applicant attempted to contact 
Ms McGee that evening by leaving a message on Ms McGee’s answering machine but Ms McGee did not return her call.  The 
Applicant telephoned Ms McGee’s home again at 7:30 am the next day and left another message which was also not answered.  
The Applicant said that she was very upset to have heard this news third hand.  She had a sleepless night and on the following 
morning she went to the doctor and obtained medication to sleep.  She did not go to work the following Monday.  She returned 
to work on Tuesday and asked if she could have a meeting with Dr Will with Ms Bridges present.  Dr Will then met with the 
Applicant and Ms Bridges.   

11 The Applicant testified that she said to Dr Will at the meeting that she had heard from Ms McGee via Ms Bridges that her 
contract had been terminated and she wanted to know from him whether this was true.  She said that he told her, “Yes, your 
current contract is terminated but I will be able to offer you another contract for three days but you’d be scanning only.”  
Dr Will told her that it was not necessary for her to do any office duties.  In examination in chief, she was asked whether 
Dr Will gave her a reason why her contract was terminated and she testified that he told her that the Respondent had a 
cashflow problem.  This did not make sense to her, as it was her view that the scanning workload had increased because the 
Respondent had recently purchased two new scanning units, one for Ballina and the other for Mandurah.  She asked Dr Will 
whether the office work generated from Ballina and Mandurah was going to be sent to Ms Minchin (who was now working in 
the Brisbane office) and he told her no.  The Applicant then told Dr Will that she wanted his decision in writing because she 
was aware that he had recently terminated the employment of about five employees and offered to change the contracts of 
employment of other persons who were employed in the office.  Ms Bridges then asked Dr Will, who was going to do the 
Applicant’s work and Dr Will told her that they would have to prioritise their work in a way that would absorb the extra work.  
The Applicant testified that Ms Bridges said something to Dr Will like, “What is actually happening around here?  There’s 
people leaving around us.  The back office has gone from five to two employees ...  What is happening?  Is my head going to 
be on the chopping block next?”  The Applicant said that when Ms Bridges said this, his whole demeanor changed and he told 
Ms Bridges that he was happy with her work, he had a few projects coming up and he would like her to be a part of that.  The 
Applicant testified that she felt sick and humiliated when she heard this.  She had just been told that her hours were going to be 
reduced and there was extra work coming up that would not be given to her.  Dr Will told them that he was branching out into 
the exercise field, he had placed gym equipment into the front office, purchased another suite and was going to restructure the 
office.  The Applicant then asked Dr Will when would this new arrangement commence, he told her today and she told him, 
“I’m not going to make a decision until I see this in writing.”   

12 When cross-examined about what was said in the meeting with Dr Will the Applicant conceded that she could not recall 
everything that was said.  She testified that she was sure Dr Will had said that he was terminating her contract of employment 
because that was the first question she asked him that she remembered.  It was put to her that what he in fact said to her was 
that he wanted to change the arrangement which he had with her.  She denied that he had said this.  She maintained he said to 
her, “Yes, your – your contract is being terminated, however, I can offer you another contract.”  She says that this was the first 
matter they spoke about at the meeting (Transcript pages 40 and 41).  She conceded, however, that at no time did Dr Will say 
to her that he wanted her to cease working for the Respondent.  It was also put to her in cross-examination that Dr Will told her 
that he did not want her to perform office duties because he no longer felt that $19.11 per hour for non-skilled office duties 
was justified.  The Applicant said that this was not correct, he did not say that.  It was also put to her that Dr Will said to her at 
that meeting that he wanted her to perform duties that she was qualified to do, namely bone scanning duties.  She also 
disagreed that he had said that.   
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13 After the meeting the Applicant continued to work four days a week.  A couple of days later she asked to speak to Dr Will 
when she saw him at Joondalup.  He told her that he did not have time to deal with the issue and to see Ms McGee.  On 14 July 
2004, the Applicant received a copy of a new contract.  She says that the new contract looked the same as the existing contract 
of employment except the days had changed but the contract still required her to carry out associated office duties.  When 
cross-examined the Applicant said that she was sent copies of two contracts, one was for three days a week and one was for 
four days a week.  She was confused so she spoke to Ms McGee and asked what was going on and Ms McGee then gave her a 
contract for three days a week (Transcript page 55a).  When she received the contract for three days a week the Applicant 
decided not to accept the terms of the new contract and to work out her period of five weeks’ notice.  The Applicant says that 
she could not financially afford to work three days a week.  She also said that it was her view that she could not “fit” her job 
into three days a week, in particular, she would not be able to complete all the paperwork generated by the research projects 
and scan patients three days a week. 

14 On 15 July 2004, the Applicant wrote the following to Dr Will: 
“Dear Rob: 
On July 6th you informed me of your decision to terminate my contract dated 13th February 2004 and offered me a three-
month contract which proposes a weekly total of eight hours less work.  Given that my former contract has been 
terminated prematurely, I have reviewed my position with the Company and regrettably, I have decided not to accept the 
new contract.  I understand from my former contract, under Conditions of Service, paragraphs one and two from the 
Section 2.2 Tenure clause, that you will provide me with five week’s [sic] notice if you terminate the contract.  This 
should be implemented from the new contract date of July 6th and is therefore due to take effect as of August 9th.  I trust 
that all moneys due to me including accrued holiday leave, will be made available to me upon my departure. 
During my 5¾ years with your Company, I have thoroughly enjoyed my position, but unfortunately I cannot continue to 
work for you under the conditions of the new contract.  I wish to gain employment with a Company that can offer me an 
on-going, stable and secure contract with tenure of a minimum of twelve months.  I hope that you have been satisfied with 
my suggestions and efforts to secure maximum patient numbers for the success of both the mobile units and the fixed 
sites.  I have also teamed up with Leza Bridges by keeping statistics on patient numbers for our Mobile Services so that I 
could write schedules that would improve patient numbers.  A quick glance at last year’s improved statistics bears 
testimony to my approach to scheduling and Leza’s endeavours with advertising.  Reduction in advertising expenditure 
over the past few months has unfortunately dramatically reduced last year’s significant increase in patient numbers. 
I would appreciate it if you could provide me with a letter of reference in recognition of my loyalty and commitment to 
scanning a maximum number of patients.  This has entailed months of extremely full days at Fremantle with only a 20-
minute break during the entire day in order to provide an efficient service and to prevent you having to pay me overtime.  
I have also forfeited several days of office work due to the demand for extra scanning days both at Fremantle and 
Joondalup, in order to provide greater flexibility than our competitors.  In addition, I have absorbed the extra time 
required to maintain extra projects such as Alral, Synarc and Total Body scans. 
I regret that I have been unable to inform you of my decision to not accept the new contract earlier.  On Thursday July 8th 
at Joondalup, I asked you to put in writing the fact that you were going to be issuing a new contract so that I could review 
it before making a decision.  Marilyn gave me the new contract yesterday and unfortunately I have financial commitments 
which prevent me accepting it.” 

(Exhibit B) 
15 The Applicant testified that a few days after she informed the Respondent that she would not accept the new contract 

Ms McGee advertised for a Curtin University student to do office work.  She said that when two students were interviewed, 
they were asked if they wanted to be trained to carry out bone density scanning.  She said that one of the students was a 
20 year old and the other person was 17 years old, neither of whom had any medical training.  The Applicant was very upset 
by this. 

16 Prior to the termination of her employment dated 22 July 2004, the Applicant received a reference from the Dr Will.  The 
reference stated: 

“TO WHOM IT MAY CONCERN: 
… 
It is my pleasure to write a reference for Sharmaine who has ceased working for Perth Bone Densitometry due to a change 
in her employment contract.  Sharmaine has worked for this company for over five years.  She has always been a 
dedicated employee, performing her duties with professionalism.  This included an initial period when she was the sole 
operator of the mobile bone density unit which travelled throughout Western Australia and the Northern Territory.  She 
undertook these duties very successfully and was a great ambassador for the company.  She has also had a significant 
involvement with the organisation of the itineraries for the mobile service.  She has acquired skills in total body scanning. 
Sharmaine has further developed skills with the working on additional projects including research projects, which have 
involved the ALRAL Study and research studies coordinated by SYNARC. 
I am very happy to support Sharmaine’s application for any future employment that she may wish to undertake.”  

(Exhibit A). 
17 The Applicant testified it was her view that the reference was inadequate.  She described it as paltry.  The Applicant wrote an 

angry letter to Dr Will on 9 August 2004.  In the letter the Applicant said that she had strong concerns with the way she had 
been treated and the way in which Dr Will had treated other staff.  In the letter she stated: 

“Dear Rob: 
Since you have demonstrated an inability to find the time to see me in person after three attempts on my part to speak to 
you, I am writing to you in the hope you will have time to read this letter.  I have strong concerns both for the way you 
have treated myself and other staff and for your practice. 
On July 8th I requested to speak to you about your decision to terminate my current contract and your offer of a three-
month contract which consists of one less day of employment with your Company.  You waved me away saying you 
didn’t have time and I asked you to set out your decision in writing to which you agreed.  After asking Marilyn several 
times in the ensuing week, I finally received the new 3 month contract.  However, there was no official letter informing 
me of your decision to terminate my existing contract and to replace it with a significantly different contract (to the tune 
of almost 30% less hours per week and for only 3 months).  Every day I asked Marilyn for that letter and finally, on 
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August 2nd, I received a letter dated 22nd, which contained a brief statement that I had ceased working for you due to a 
change in my employment contract and a short reference for a prospective employer. 
I would have thought that after nearly six years of employment with your Company, you could have given me the 
courtesy of providing a reason in writing for changing my contract.  You at least afforded this information in writing to 
Kieran Wilson (no longer require a full-time DXA operator), Leah Dolman (downsizing of staff), Lauren Hill (new 
requirements for from office staff) and Zoe McGuire (downsizing of staff).” 

(Exhibit 3) 
18 The Applicant in the letter then set out complaints that she had in relation to the treatment of other staff including her partner 

Ms Bridges.  She then made suggestions as to how the business should be run.  At the second page of the letter she stated: 
“I now come to the major reason for this letter.  The reasons I have been working for you.  Patient care and the 
opportunity to provide a service which totally adheres to professional standards.  I have always prided myself on the 
quality of care and compassion I give to my patients both physically and supportively by providing them with a safe and 
informative procedure.  I tried to give you enough notice of my intention to not accept your new contract and I have 
observed with great disappointment, there has been no attempt to advertise the position for a person with nursing 
experience or a tertiary degree in Science.  Not only is my position being replaced by 3 Casuals, (Ben at Fremantle, 
Ahmed at Vic Park and Joondalup and Veronica at Vic Park) the total hours they have been offered equates to 48 hours 
per week.  Whilst I understand, that Ahmed and Veronica will also be doing office work, it does seen unfair that you in 
fact told me the reason you were cutting my hours was because it was no longer necessary to perform office duties.  What 
you didn’t tell me was that the work was still there to do, but you would rather pay a lesser rate of pay to junior staff.  
You didn’t even attempt to negotiate with me to continue the office work and offer a lower rate for it.” 

(Exhibit 3) 
19 The Applicant left this letter on Dr Will’s desk on 9 August 2004.   
20 In relation to the new contract it was put to the Applicant in cross-examination that in her discussion with Dr Will on 6 July 

2004, the proposal, which was put to her was that, the new contract would be for a period of three months pending further 
review.  The Applicant said that she could not remember whether this was mentioned but the proposition was set out in the 
terms of the new contract which was offered to her.  The Applicant, however, did not produce a copy of the new contract in 
her evidence and nor were the terms of the contract put to her in cross-examination.   

21 After the Applicant’s employment was terminated she says that she visited her doctor.  In a memorandum from Dr Len Atlas, 
he states that the Applicant attended his practice on 19 August 2004, with depression and insomnia and commenced on 
medication in this regard (Exhibit 5).  The Applicant testified that since her employment came to an end, she has been looking 
for work and been attending CentreLink.  She tendered a letter from a personal adviser from CentreLink dated 19 November 
2004, in which the personal adviser states that she (the personal advisor) made a decision to “exempt” the Applicant from 
looking for work and engaged the services of CentreLink’s occupational psychologist.  The Applicant, however, testified that 
she has sought alternative employment as a bone densitometry technician.  She has been unsuccessful in obtaining work as a 
densitometry technician.  She has sent five applications for jobs to prospective employers and has received two responses.  The 
applications included one public hospital and the Arthritis Foundation. 

22 Leza Bridges testified that she had been employed by the Respondent as the mobile unit coordinator.  Whilst she was 
employed, the Respondent had two travelling mobile caravans, one that travelled throughout Queensland and New South 
Wales and the other throughout Western Australia.  It was her role to coordinate the mobile units’ visits to country towns, 
including advertising, coordinating doctors and medical personal and informing people throughout the country when the 
mobile units were visiting.   

23 Ms Bridges testified that on 1 July 2004, she was informed by Ms McGee that the Applicant’s hours were going to be reduced 
from four days a week to three days a week.  She said that she asked Ms McGee why she was telling her (Ms Bridges) and told 
her that she should tell the Applicant.  She says that Ms McGee told her that she did not want either her (Ms Bridges) or the 
Applicant to worry over the weekend and if the Applicant had any questions or wanted to discuss the issue with her, she could 
telephone her at home. 

24 Ms Bridges testified that she was present at the meeting with Dr Will the following Tuesday.  She said that the Applicant was 
upset about the news that she (Ms Bridges) had conveyed and wanted to find out what was going on.  When they went into the 
meeting Ms Bridges says that the Applicant said to Dr Will, “Why have my hours been reduced?  What’s going on?” and 
Dr Will said, “Well, your contract has been terminated.  We don’t want you working four days a week, we want you working 
three days a week.”  She said the Applicant told him that she could not accept that and she wanted something in writing and he 
said that he would put it in writing.  She said the Applicant asked Dr Will, why was he doing this, and he looked down at the 
ground shuffled his feet and said, “Well, there is a bit of a cashflow problem.”  She said that the Applicant looked at her and 
they looked at each other and they asked Dr Will, “What was going on, what was the problem?”  At that point in time the 
Applicant said that she wanted this in writing.  He said that he would organise that with the Ms McGee.  Ms Bridges testified 
that she then said to Dr Will, “Am I to be next on the chopping block?” and he said, “No, you’re not.  I have some other 
projects happening.  I’ve purchased the two office suites next to the office here – – I think the words were projects, or 
something like that, that he said he wanted me to be a part of.”  She said that she felt “bad and embarrassed” for the Applicant 
but did not say so.  She asked about the workload and Dr Will intimated that he did not want the Applicant to do office work 
anymore.  She said, however, that she understood there was not going to be a reduction in the scanning work and that scanning 
at the metropolitan centres, the Applicant had worked at, had remained consistent over the past several months.  Ms Bridges 
testified that the Applicant was a huge help in carrying out office work that was needed to be done and that there was a lot to 
do because the office staff at that time had been reduced from five or six people, to three and finally to two.  When cross-
examined Ms Bridges was asked whether she recollected Dr Will using the language that the Applicant’s contract had been 
terminated and she said that she did.  However, she agreed that the proposal put by Dr Will was to reduce the Applicant’s 
hours from four days a week to three hours a week and there was no suggestion that the Applicant’s employment would be 
terminated other than her hours of work would be reduced.   

Respondent’s Evidence 
25 Associate Professor Robert Will is a consultant rheumatologist and one of the proprietors of the Respondent together with 

Dr G Mastaglia.  Dr Will testified that the business provides bone density scanning to patients who request a scan either by 
referral from their own doctors or directly.  The Respondent has 14 bone density units which are spread around Australia, 
several of which are in Western Australia.  The cost of each machine ranges between $70,000 to $90,000.  The business has 
been operating since 1992.  The principal premises for the business are in Victoria Park.  In Western Australian they also have 
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scanning premises in Fremantle, Joondalup, Bunbury and have recently opened a unit in Mandurah.  The business also 
operates one mobile unit in Western Australia.  During the middle of 2004, the Respondent had 12 operable units around the 
country and 14 at the end of 2004.  Dr Will testified that the Respondent competes with a number of other agencies who also 
carry out bone density scanning, including large radiology practices in Western Australia and major public hospitals.  He says 
bone densitometry is carried out by radiographers in private radiology practices. 

26 Dr Will says that a decision was made in discussions with his partner, Dr Mastaglia that it was not appropriate for the 
Applicant to work four days a week when one of those days she carried out clerical duties, which could be undertaken by 
junior staff.  When cross-examined Dr Will said that the issues of “cashflow”, which were of concern at that time, were that 
the mobile bone unit no longer operating as well as they would like, which was a significant drain on the company’s financial 
resources.  So they decided to stop operating the mobile unit continuously and only operate the unit when there was a demand 
for scanning.  He said that there were always issues of staff in the company carrying out jobs which could be done more 
efficiently elsewhere, which meant that they were paying people to do jobs that needed or could be done better.  When 
questioned further, he said that another issue affecting cashflow was that the Applicant was carrying out duties for which she 
was over qualified and there had been a transfer of some duties from the Victoria Park premises to the unit at Brisbane.  The 
reporting of scans was taken over by the Brisbane office from the beginning of 2004 and some of the responsibilities 
Ms Minchin had whilst she was working in the Perth office were retained by her when she transferred to the Brisbane office.   

27 Dr Will conceded when cross-examined that he could obtain the services of a junior employee to carry out clerical duties and 
pay them $10 to $11 an hour, rather than pay the Applicant $19.11 to carry out those duties.  Dr Will said that the reason why 
he put the proposal to the Applicant to reduce her hours of work was that she was getting paid a lot of money to carry out 
junior clerical duties.  Dr Will felt it was inappropriate that she was going to work for the company and be paid an hourly rate 
of $19.11 when she should be carrying out bone density scanning.  He testified there were some fluctuations with patient 
numbers but at that time they could offer the Applicant three days a week of bone density scanning, as the business could 
support on average four full days of scanning every week at Victoria Park, Joondalup and Fremantle.  He says they needed one 
other person to carry out scanning in Perth in addition to the Applicant.   

28 Dr Will testified that he did not make a decision to terminate the Applicant’s employment.  In particular, he strongly 
maintained in his evidence in chief that he did not say to the Applicant on 6 July 2004 that her contract of employment was 
terminated.  Dr Will said that he did not give any instructions to Ms McGee to inform the Applicant that he wished to change 
her hours of work.  He said, however, that the meeting on 6 July 2004 was called to discuss the change in her employment 
arrangements.  He could not recall whether he requested the meeting or whether the Applicant did so.  He says he told the 
Applicant there were issues of cashflow which affected various aspects of the company, they were not in a position any longer 
to employ her for one day a week to carry out clerical duties and at that particular point in time, they could offer her three full 
days of bone scanning work.  He also told her that there was a likelihood that the requirement for bone density scanning work 
would fluctuate from month to month.  He testified that there was a real possibility for research studies, which he was involved 
in, to result in an increase in bone scanning work.  He indicated to her that there was scope for fluctuation in the hours, as it 
was dependent on the demand for scanning, which made it difficult to predict with certainty on 6 July 2004 and that is why he 
suggested a three month contract was appropriate until it was clearer as to what the requirements for bone scanning might be in 
the later half of the year.  He said that at the meeting it was clear to him that the Applicant was very unhappy about reducing 
her hours of work.  He says that when he put this proposal to the Applicant he relied on the express terms of the Applicant’s 
terms of employment contract that expressly specified that as an employer they had some flexibility to vary her duties and 
hours of work.   

29 Dr Will testified that he was “not unhappy” with the performance of the Applicant when she performed scanning work.  He 
said that she always performed her duties in a very professional manner.   

30 When cross-examined Dr Will conceded that the Respondent terminated the Applicant’s contract of employment but said that 
this came about because of her rejection of the proposal to accept an alternative contract.   

Submissions 
31 The Respondent contends that what occurred at the meeting on 6 July 2004 was consistent with the right of the Respondent to 

vary the Applicant’s hours of work pursuant to the express terms of her contract of employment.  The Respondent says in 
construing the terms of the Applicant’s contract of employment, the Commission is required to have regard to the principle of 
interpretation, whereby the determination of the meaning of a contractual term is by ascertaining the meaning, which the 
document would convey to a reasonable person having all the back ground knowledge that would reasonably be available to 
the parties in the situation, which they were at the time of the contract (see Maggbury Pty Ltd v Hafele Aust Pty Ltd (2001) 210 
CLR 181 at [11] and ABB Engineering and Inspection Services Pty Ltd v Brunel Energy Pty Ltd [2004] WASC 124 at [35].) 

32 The Respondent says that the evidence clearly establishes that prior entering into the written contract of employment in 
May 2003, there had been a history of changes in hours, duties and the mixture of duties.  It is contended that when the terms 
of the contract are read with regard to this background, it can be said to be crystal clear to a reasonable person that clause 2.5 
of the contract enabled the company unilaterately the right to periodically examine the Applicant’s job in light of the 
operational needs of the company.  The contract also expressly reserved in clause 2.9 the right to vary the terms of the contract 
in writing. 

33 The Respondent says that the evidence establishes that there was a notification of an intention by the Respondent to review the 
employment arrangement of the Applicant, which was communicated by Ms McGee to Ms Bridget.  The Respondent also says 
that evidence given by Dr Will that he had not made a decision to terminate the Applicant’s employment was not challenged in 
cross-examination.  Further, the evidence of Dr Will establishes that the proposal put to the Applicant on 6 July 2004 was for 
three months pending review.   

34 The Respondent says that the Applicant has failed to meet the onus of proof to demonstrate a dismissal, as the Respondent was 
contractually entitled to put the proposal, it did, to the Applicant.  Therefore, its conduct in doing so cannot be characterised as 
harsh, oppressive or unfair because its conduct was not in breach of the terms of the contract.  The Respondent says that the 
proposed change to the Applicant’s hours of work were an operational requirement of the organisation.  In particular, Dr Will 
legitimately put the proposal to the Applicant to address “cashflow issues” which related to the business overall.  The 
Respondent says that there is nothing unreasonable about a business rearranging the way work is performed to have its work 
carried out for a lower rate of pay.  The Respondent, however, concedes the consequences of its business decision was to 
reduce the Applicant’s take home pay by 25%, which cannot be characterised as insignificant but says that its decision was not 
unreasonable.   
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35 The Respondent also does not quarrel with the fact that the Applicant says that she felt very rejected in all the circumstances 
but the Respondent says that a reasonable person would not have felt so rejected and that her feelings can be attributed to her 
own conduct and her own personality.  In particular, there is no basis on which it could be concluded that the Respondent was 
critical of the way she performed her duties.  The letter of reference attests that the Respondent regarded her as a good 
employee. 

36 The Respondent points out that the Applicant did not make a decision until 15 July 2004 that the terms of the new contract 
were unacceptable.  The fact that after a substantial period of time elapsed from the meeting on 6 July 2004, to when the 
Applicant informed the employer that the proposal was not acceptable, supports the Respondent’s submission that the 
Applicant’s letter dated 15 July 2004 was a voluntary resignation given by the Applicant.  The Respondent says that the 
Applicant was not constructively dismissed, as the proposal put forward by the Respondent was contractually sanctioned by 
the terms of the contract of employment.  The Respondent also says that even though there is a dispute between the parties as 
to whether Dr Will said in the meeting on 6 July 2004 that the Applicant’s contract was terminated or whether the actions and 
words of Dr Will constituted a dismissal is an issue for the Commission to determine at law.  In determining that issue the 
Commission should have regard to the fact that the language which was used by the parties in a small business may not be the 
language which others versed in the law would necessarily use.   

37 In the event, the Commission comes to the view that the Applicant was unfairly dismissed, the Respondent says that the 
Commission should not make an order for compensation in favour of the Applicant.  It is common ground that reinstatement is 
not practicable.  In support of the Respondent’s submission that no award should be made, the Respondent says that the 
Applicant has not sustained a loss of any legal entitlements as discussed by the Industrial Appeal Court in Dellys v Elderslie 
Finance Corporation Ltd (2002) 82 WAIG 1193 and Garbett v Midland Brick Company Pty Ltd (2003) 83 WAIG 893.  The 
Respondent contends in the alternative that the Commission should exercise its discretion not to make and order for 
compensation on grounds that the Applicant has failed to mitigate her loss in that she has only applied for jobs in bone 
densitometry in clinics which engage qualified radiographers to carry out this work and she has made no applications for work 
as a medical technologist despite being qualified to work in that occupation.  Further, the Respondent says that there should be 
no award for injury. 

38 The Applicant says that quite simply her case is that her contract of employment was unfairly terminated by the Respondent.  
She says that she was informed that this was to occur by Dr Will at the meeting on 6 July 2004.  The Applicant, after 
considering the Respondent’s proposal for a new contract determined that she would not accept the new contract and she 
worked out her period of notice.  The Applicant says that the proposal that her contract was to be terminated because the 
Respondent did not want her to carry out any office work was unreasonable.  The Applicant points out there was no attempt by 
the Respondent to renegotiate the terms of a new contract with her.  The Applicant says that she has attempted to mitigate her 
loss.  She is seeking an order that the Respondent pay her 18 weeks’ pay as compensation from the date her employment came 
to an end to the date of the hearing before this Commission.  The Applicant also seeks an award for injury.   

Credibility 
39 There is really only one substantially material factual issue in dispute between the parties and that is whether Dr Will informed 

the Applicant on 6 July 2004 that he intended to terminate her contract.  Having observed the witnesses carefully and having 
considered their evidence, I prefer the evidence given by the Applicant and Ms Bridges to the evidence given by Dr Will in 
relation to this issue.  Neither the Applicant nor Ms Bridges were shaken in their evidence.  They both gave clear and 
consistent evidence in relation to this issue.  Further, their evidence on this point is consistent with Dr Will’s evidence that the 
new contract the Respondent intended to offer her would be for three months, which would enable the Respondent to reassess 
its requirements for bone scanning work at that time.  I do not accept the contention put on behalf of the Respondent that 
Dr Will’s evidence in relation to this point was not challenged in cross-examination (see transcript page 80, where it was put to 
Dr Will that he terminated the Applicant’s contract on 6 July 2004). 

Conclusion 
40 Notwithstanding that Dr Will used the words “termination”, it is common ground between the parties that Dr Will did not 

intend that the Applicant should cease to work for the Respondent.  The question then becomes, is whether his actions in 
offering the Applicant a new contract for a period of three months, or a contract that contemplated a review after three months 
for three days work a week, which resulted in the resignation of the Applicant, constituted a constructive dismissal. 

41 In Cargill Australia Limited, Leslie Salt Division v The Federated Clerks' Union of Australia, Industrial Union of Workers, 
WA Branch (1992) 72 WAIG 1495 at 1497 (“Cargill”), the Industrial Appeal Court referred to the English Court of Appeal in 
Western Excavating (EEC) Ltd v Sharp [1978] QB 761, in which the learned Master of the Rolls at 769 dealt with the common 
law position in respect of “constructive dismissal” as follows: 

"If the employer is guilty of conduct which is a significant breach going to the root of the contract of employment or 
which shows that the employer no longer intends to be bound by one or more of the essential terms of the contract, then 
the employee is entitled to treat himself as discharged from any further performance.  If he does so then he terminates 
the contract by reason of the employer's conduct.  He is constructively dismissed.  The employee is entitled in those 
circumstances to leave at the instant without giving any notice at all or alternatively he may give notice and say he is 
leaving at the end of the notice.  But the conduct must in either case be sufficiently serious to entitle him to leave at 
once.  Moreover, he must make up his mind soon after the conduct of which he complains; for, if he continues for any 
length of time without leaving, he will lose his right to treat himself as discharged.  He will be regarded as having 
elected to affirm the contract." 

42 In my view for the circumstances of this case to constitute a constructive dismissal, the action of the Respondent must 
constitute a repudiatory breach of contract. 

43 The Respondent says its actions were authorised by the express terms of the Applicant’s employment.  However, it is well 
established that employer’s legal rights must be exercised in such a way that the right is not harshly or oppressively against an 
employee (see the discussion in Miles, Rose and Crown Hiring Services trading as The Undercliffe Nursing Home v The 
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous W.A. Branch (1985) 65 WAIG 
385 at 386 and 387 in relation to the legal right of an employer to dismiss an employee).  It is, however, well established that 
an employer has the prerogative to organise their business in the way they see fit and the Commission should not interfere in 
such a decision unless the decision can be said to be industrially unfair (see Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Operative Painters and Decorators Union of Australia, West Australian Branch Union of 
Workers v Australian Shipbuilding Industry (WA) Pty Ltd (1987) 67 WAIG 733).  However, as the Commission in Court 
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Session in The Federated Engine Drivers’ and Firemen’s Union of Workers of Western Australia v Robe River Iron Associates 
(1986) 67 WAIG 763 at 766: “Managerial prerogative is not a sword which can be wielded in wanton disregard of the 
industrial consequences nor is it a shield to hide behind.  An employer has a responsibility to manage fairly.” 

44 Having considered all the evidence I am of the opinion that the Respondent’s decision to reduce the Applicant’s hours of work 
by 25% with a review after three months was unfair.  The Respondent’s proposal was substantively unfair so as to constitute a 
repudiatory breach of the employee’s contract.  Pursuant to clause 2.3 of the contract the Respondent was required to consider 
not only its own needs but the needs of the Applicant when making a decision to vary her hours of work.  The Applicant was a 
long standing hardworking and efficient employee.  As cross-examination of Dr Will revealed the replacement of the 
Applicant by a junior employee to carry out office work one day per week would save the Respondent approximately $3,200 
per year (Transcript page 84).  Whilst the Respondent is a small business, the cost of retaining the Applicant to work four days 
a week (three days carrying out scanning and one day carrying out office duties) was not considered by the Respondent against 
a 25% reduction of income to the Applicant.  Clearly the decision to reduce her hours of work without regard to her needs was 
unfair.  Plainly, reinstatement is not practical nor is it sought by the Applicant. 

45 I do not accept the Respondent’s contention that the Applicant has not proved that she has suffered a loss caused by the unfair 
dismissal.  In particular, I do not accept that the entitlement to work out her period of notice is adequate compensation covered 
by the period of notice provided for in her contract.  In Steele v Clarke and Nicholls (2003) 84 WAIG 17 the President at [38] 
to [42] with whom Coleman CC and Gregor C agreed after considering what was enunciated by EM Heenan J in Garbett v 
Midland Co Pty Ltd (op cit) and the Industrial Appeal Court in Epath WA Pty Ltd v Adrianz (2003) 83 WAIG 3048 at 3051 
observed that Scott J made it clear that the basis for a claim for loss under s 23A of the Act, is unrelated to any so called lawful 
entitlement.  The President held at [42] in Steele v Clarke and Nichols (op cit): 

“To hold that a claimant under s 29(1)(b)(i) and under s 23A cannot claim an amount of loss unless it is arising from the 
breach of a term of a contract of employment would be to restrict claims of loss in ‘unfair dismissal matters’ to claims for 
contractual benefits, which claims can be made, heard and determined pursuant to s 29(1)(b)(ii) of the Act under a 
separate statutory head of power, and would do violence to the plain words of the statute.” 

46 The Respondent argues that the Commission should not exercise its discretion to make an order for compensation as the 
Applicant has failed to mitigate her loss.  The duty to mitigate was considered by the Full Bench in Growers Market Butchers 
v. Backman (1999) 79 WAIG 1313 at 1316 in which the President observed the following principles are well established: 

“1. The duty to mitigate loss in claims of unfair dismissal lies on the claimant employee (see Bogunovich v. 
Bayside Western Australia Pty Ltd 79 WAIG 8 (FB)). 

2. In practical terms, this requires the employee to diligently seek suitable alternative employment (see Brace v. 
Calder and Others [1895] 2 QB 253). 

3. The onus of proof of failure to mitigate loss is on the respondent (see Metal Fabrications (Vic) Pty Ltd v Kelcey 
[1986] VR 507 (FC), Goldburg v Shell Oil Co of Australia Ltd (1990) 95 ALR 711 (FC), Prus-Grzybowski v 
Everingham and Others (1986) 45 ALR 468, 87 FLR 182 (Fed Ct FC) and McGregor on Damages (15th Edition 
1988) at page 723. 

4. (a) The obligation to mitigate loss is an obligation to act reasonably in the mitigation of loss but not an 
obligation which a reasonable and prudent person would not undertake. 

(b) This duty to act reasonably to mitigate damage does not generally require the employee to take 
employment of a different or inferior kind (see "Truth" and  "Sportsman" Limited v Molesworth 
[1956] AR(NSW) 924; Bostik (Australia) Pty Ltd [1991] v Gorgevski (No 1) 36 FCR 20; 41 IR 452 
and compare Dunstan v The National Mutual Life Association of Australia Ltd (1992) 5 VIR 73). 

(c) In some cases, it may be unreasonable not to accept employment at a lower status and salary level 
(see Yetton v Eastwoods Froy Ltd [1967] 1 WLR 104, for example).” 

47 Having regard to these principles, I am satisfied that the Applicant has diligently sought employment as a bone densitometry 
technician.  Whilst the Applicant has not sought work as a medical technician, it was not put to the Applicant in cross-
examination that she has failed to mitigate her loss by seeking work in this area or that she acted unreasonably in failing to do 
so.  The onus of proof is on the Respondent.  The Respondent has not discharged the onus.  Accordingly, I will make an order 
that the Respondent pay the Applicant 17 weeks’ pay (being the time elapsed from the date her employment came to an end 
and the date of hearing), assessed at 32 hours per week at $19.11 per hour, which is an amount of $10,395.84. 

48 In relation to the Applicant’s claim for injury in AWI Administration Services Pty Ltd v Birnie (2001) 81 WAIG 2849 Chief 
Commissioner Coleman and Commissioner Smith observed at [200]: 

“It is accepted that there is an element of distress associated with almost all employer initiated terminations of 
employment.  For injury to be recognised by way of compensation and thereby fall outside the limits which can be taken 
to have normally been associated with a harsh, oppressive or unfair dismissal there needs to be evidence that loss of 
dignity, anxiety, humiliation, stress or nervous shock has been sustained.  Injury embraces the actual harm done to an 
employee by the unfair dismissal.  It comprehends 'all manner of wrongs' including being treated with callousness 
(Capewell v Cadbury Schweppes Australia Limited (1998) 78 WAIG 299).  The injury may be manifested by the 
detrimental impact on the physical or emotional wellbeing of the person whose services were terminated.  However 
dismissals will impact to varying degrees on individuals and while the need for professional care may be evidence of that 
impact, this will not necessarily always be the case in order to establish the causal link between the termination of 
employment and the injury.  While it is necessary to exercise a degree of caution to ensure that compensation is confined 
to reasonable limits (Timms v Phillips Engineering Pty Ltd (1997) 70 WAIG 1318 and Burazin v Blacktown City 
Guardian Pty Ltd 142 ALR 144) that is not to say that every claim for injury necessarily involves expert evidence of 
emotional trauma.  
1 The circumstances in which the dismissal from employment has been effected may be sufficient to demonstrate 

the injury which is experienced.  Situations where an employee is locked out of the workplace or is escorted 
from the premises, or the termination has been conducted in full view of other staff are examples of callous 
treatment justifying recognition for compensation for injury (Lynham v Lataga Pty Ltd (2001) 81 WAIG 986).  

2 However, the Commission is not able to adjust the measure of compensation according to the opinion of the 
employer or employee or of the conduct of the respective parties (Capewell v Cadbury Schweppes Australia 
Limited (op cit)).” 
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49 The decision made by the Respondent’s owners was conveyed to the Applicant in a callous manner.  Although, Dr Will says 
that he did not authorise Ms McGee to speak to the Applicant about the Respondent’s decision, he made no apology to the 
Applicant when he met with her that the decision had been conveyed to her third hand.  Further, by informing Ms Bridges in 
the meeting on 6 July 2004 that he intended to provide her with work in relation to new projects when he had just informed the 
Applicant that her hours would be reduced and that she was no longer required to carry out office work was in all 
circumstances demeaning.  In the circumstances I am of the opinion that the manner in which the Applicant was informed that 
her contract was to be terminated was callous, oppressive and humiliating.  I accept the Applicant’s evidence that from the 
time she was informed by Ms Bridges that her hours of work were going to be reduced from four to three days a week at the 
conclusion of her meeting with Dr Will on 6 July 2004, the Applicant was shocked and humiliated.  I also accept her evidence 
that she later sought medical treatment for depression and insomnia. 

50 In the circumstances, I am of the opinion that the Applicant should be awarded $2,000 for injury. 
51 For the reasons set out above, I will make a declaration that the Applicant was unfairly dismissed and an order that the 

Respondent pay the Applicant $12,395.84 as compensation. 
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Order 
HAVING heard Mr Clarke on behalf of the Applicant and Mr Caspersz on behalf of the Respondent, the Commission pursuant to 
the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the name of the Respondent be deleted and that be substituted therefor the name, Bone Densitometry Australia Pty 
Ltd trading as Perth Bone Densitometry. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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Order 
HAVING heard Mr Clarke, as agent, on behalf of the Applicant and Mr Caspersz, of counsel, on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

(1) ORDERS that the Applicant’s claim for contractual benefits, be and is herby dismissed; 
(2) DECLARES that the Applicant was unfairly dismissed; and 
(3) ORDERS that the Respondent pay to the Applicant within 14 days of the date of this order the sum of $12,395.84 

as compensation for loss and injury. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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Result Order and Direction issued 
Representation 
Applicant In person 
Respondent Mr C Langer 
 
 

Reasons for Decision 
(Ex Tempore) 

1 The substantive application in this matter is one brought by Ms Gayle Murphy by which she alleges that she was 
harshly, oppressively or unfairly dismissed on or about 14 February 2003.  The applicant also brings a claim that on 
and from that date she was denied certain contractual benefits.  The Commission has listed this application of its own 
motion because the unfair dismissal element of the claim is outside of the 28 day time limit required by s 29(2) of the 
Industrial Relations Act 1979 (WA) within which claims such as this may be brought.  The Commission does have 
discretion however, under s 29(3) of the Act to accept an application filed outside of the 28 day time limit if it 
considers in all of the circumstances it would be unfair not to do so.  I emphasise that that limitation does not apply 
to the contractual benefits claim which has been filed. 

2 In this matter the applicant and Mr Langer, a director of the respondent, have given evidence because there is a 
conflict between the applicant and the respondent as to the version of events leading up to the applicant's dismissal.   

3 It is common ground that the applicant commenced employment with the respondent which is a company involved 
in motor vehicle dealerships as an account manager/accountant.  Her duties are set out in her particulars of claim 
which she says involve the supervision of administration staff and the preparation of various financial reports and 
accounts.  The applicant commenced employment on or about 18 June 2002 on a permanent full-time basis and was 
employed at a salary of some $50,000.00 per annum, although it seems on the evidence there was some arrangement 
entered into between the parties subsequent to the applicant commencing employment for her to be paid an 
additional sum of money by way of an incentive scheme.   

4 The applicant, in short, testified that she performed her duties diligently and did all that was required of her and on 
14 February 2003 she says that as a result of an error in a banking system which meant that wages and salary 
accounts were not transferred electronically as they should have been, she was in effect summarily dismissed and she 
says dismissed unfairly.  The applicant testified that she was required to leave the premises that day and, indeed, her 
evidence is that she did not return after that time on 14 February 2003.  The applicant testified that she was not at any 
time prior to 14 February 2003 counselled or warned that her employment was at risk, although it appears that during 
cross-examination in these proceedings the applicant did admit that from time to time she received written notes, in 
particular from Mr Langer, the respondent's director, about various aspects of her duties, although the applicant says 
that she was never at any time informed that her work performance was such that she could be regarded as 
incompetent.   

5 The applicant testified the reason why the application was not filed within time was because not long after her 
dismissal, it seems to be perhaps in about mid-March 2003, although the precise date is not in evidence, criminal 
charges were proffered against her alleging she stole as a servant.  The applicant testified that it was her decision 
after having taken advice from various government agencies and, indeed, having taken legal advice from solicitors in 
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Geraldton that she not commence these proceedings until such time, as she put it, she had “cleared her name” of the 
criminal charges.  I note in evidence as exhibit A1 is a letter from the applicant's then solicitors dated 4 April 2003 in 
relation to which the applicant waived legal professional privilege.  In that letter reference is made in quite plain 
terms to the requirement for proceedings in this jurisdiction to be commenced within 28 days of the date of 
termination of employment which had, according to the letter of advice, expired on 14 March 2003.  The applicant 
was also otherwise generally advised about matters not relevant to these proceedings.  I am therefore satisfied, 
certainly on the evidence of the applicant, that at least by 4 April 2003 she was well aware of the 28 day time limit 
within which these proceedings ought to have been commenced.  

6 The applicant also testified that it seems that by 14 July 2004 the criminal charges were disposed of in the Perth 
Court of Petty Sessions by orders of dismissal.  The applicant then informed the Commission that there was a further 
28 day period, or thereabouts, which took place in order for her name to be cleared, as she put it.  I note that would 
have taken until about mid August 2004 and yet the proceedings in this jurisdiction were not commenced until 18 
October 2004, a further period of time of some two months or thereabouts. 

7 The respondent's position is one of strong opposition to the application being received out of time.  The testimony 
from Mr Langer, the director of the respondent, is in summary form to the effect that over a period of time it became 
evident to the respondent, the employer, that the applicant simply was not capable of discharging her duties as an 
accountant to the standard required by the respondent.  Mr Langer testified that over a course of time various 
communications took place between he and the applicant both orally and in writing, raising issues concerning the 
timeliness and the accuracy of the applicant's accounting duties and, in particular, her ability to prepare a proper and 
accurate set of accounts for submission by the respondent to its business bankers.   

8 The evidence of Mr Langer is to the effect that by the time of the dismissal, that is 14 February 2003, it had become 
apparent to him that, in his own words, perhaps the job was beyond the applicant's capability.  Despite support given 
to the applicant by way of provision of further staff, support and external assistance, the respondent took the view 
that the applicant simply was not capable of performing the duties as required of her by the employer which 
ultimately led on 14 February 2003, the employer to make the decision to terminate the applicant's employment.  
Although the applicant was dismissed in a summary fashion, it seems that the applicant was, according to the 
evidence of the respondent unrebutted, paid salary in lieu of notice and other moneys, although I note that there is 
some dispute about the entitlements that are due and owing by reason of the applicant's contractual benefits claim. 

9 I turn to my consideration of the matter but before I do I simply note also that the respondent's evidence was that 
after the applicant was dismissed it had to engage the services of external accountants and other employees to put, in 
effect, as it was put by Mr Langer, the respondent's accounts in order such that the accounting process could be put 
on a proper footing.  The evidence of Mr Langer was this was done at considerable cost to the employer. 

10 Additionally, as it has been raised in evidence, the employer has referred to its discovery after the termination of the 
applicant's employment of what it regarded as unauthorised transactions by way of transfers from the respondent's 
accounts to the applicant's personal account which led, no doubt, to the criminal charges being proffered in the first 
place.   

11 The Commission considers the matter in the context of the accepted principles which apply in matters such as these, 
as set out in the decision of the Industrial Appeal Court in Malik v Director General of the Department of Education 
(2004) 84 WAIG 683.  In that case which referred to a decision of the Full Bench in Director General of the 
Department for Education v Malik (2004) 83 WAIG 3056 which the Commission, as presently constituted, was a 
member, the Court set out various principles in relation to whether the Commission should accept an application out 
of time such as the present.   

12 Firstly, I attend to the merits of the applicant's claim which the Commission can only assess on the state of the 
evidence in a rough and ready way, as it has been described.  There have been, on the evidence, serious issues raised 
as to the capability and perhaps suitability of the applicant for the position for which she was engaged by the 
respondent in terms of the completion of the tasks required, both in a timely and accurate fashion.  The respondent's 
evidence was to the effect that significant steps were taken by it to provide assistance to the applicant both internally 
and through external assistance. And also I note the evidence of the employer as to steps that were taken after the 
applicant's dismissal, which evidence whilst it has been challenged to some extent, I must have regard to in the 
context of assessing the merits of the applicant's case.  It ultimately is for the employer to make a judgment as to 
whether its employee is competent and capable to fulfil the duties under the employee's contract of service whilst at 
all times it must act fairly in dealing with the issues that arise.  Despite the initial denials, I am satisfied that from 
time to time issues were raised with the applicant, indeed on her own admission, as to the completion of her duties in 
a timely and accurate way and therefore on the evidence as it is before me at this stage, I have formed the view that 
there are very serious question marks as to whether the applicant would succeed in any event if the application to 
extend time is granted.  

13 In terms of the length of delay in this matter, the delay involved is inordinate.  The period of time after the expiry of 
the 28 day time limit is some 17 months.  The Commission must weigh such a length of delay as a matter of public 
interest to determine whether the case should proceed forward in those circumstances.  It is also relevant to observe 
that given the usual delays in conciliation and arbitration of matters of this kind that may add a further passage of 
time such that it could be an extremely long period of time before the matter is heard and determined ultimately, in 
which case there is obvious prejudice to the respondent in terms of its witnesses recalling events which might have 
taken place up to two years prior to the date of any proceedings in this Commission.  In my view that is a significant 
factor to weigh in the balance given the nature of the Commission's jurisdiction in matters of this kind where they 
ought be brought and dealt with expeditiously.  That is self evident by reason of the fact that the Parliament has 
imposed a 28 day time limit on the bringing of claims of this kind in which the Parliament's assessment is a 
reasonable period from the date of termination of employment to the date upon which these applications should be 
brought. 

14 In terms of the explanation for the delay, the applicant says because of the criminal charges and her desire to clear 
her name she did not commence these proceedings earlier.  As I have already observed, it is important to note that 
the applicant did take advice, it seems, very early after her dismissal both from various government agencies and also 
from a solicitor which I have already referred to.  It is very clear in the letter, certainly from the applicant's then-
solicitor that the 28 day time limit was brought to the applicant's attention.  On the evidence of the applicant herself, 
the criminal charges were dismissed, it seems, at about mid July 2004 and as I have already observed her name was 
cleared, as she put it, by about mid August 2004.  And yet there was a further period of delay of some two months or 
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thereabouts before these proceedings were commenced.  There was no explanation advanced by the applicant as to 
why that was so and in my view only adds to the delay already occasioned at bringing these proceedings.  In my 
opinion a further two month delay beyond the dismissal of the criminal charges is in any event unexplained and 
unreasonable. 

15 Furthermore, in my view, there is simply no reason at all, on the evidence before me, as to why the present 
application simply could not have been filed, at least initially, by the applicant whilst she was taking steps to defend 
the criminal proceedings.  The applicant informed the Commission in evidence she received no advice at all that she 
could not do so from her solicitor or other advisers.  I also note that it seems that on a best estimate of the evidence 
that the criminal proceedings were not initiated until about mid March 2003 which would be at about the very end of 
the 28 day time limit in any event.  In my view having regard to all of those factors there is not a sufficient 
explanation for the very inordinate delay in this case. 

16 In terms of prejudice to the respondent, I have already observed that given the length of time which is passed and the 
period of time which may ensue before the substantive application for unfair dismissal is heard would, in my 
opinion, impose a very severe burden on the respondent in terms of any witnesses that it may call and a test of their 
memories in the circumstances.  I am therefore in the circumstances of this case not persuaded that it would be unfair 
to not accept the application for unfair dismissal out of time and therefore in light of my findings and my 
consideration of the applicant's claim for unfair dismissal, will be dismissed for want of jurisdiction.  I should 
emphasise that the applicant's contractual benefits claim, as I said earlier, is not affected by the 28 day time limit and 
if the applicant intends to prosecute that claim, that matter can proceed and will be referred for conciliation before a 
Deputy Registrar in due course. 

17 I would, however, direct the applicant in that regard, given that the particulars of claim at paragraph 24 are in very 
general terms, that she provide further particulars of her claim to the respondent employer and file those particulars 
within 14 days of today.   
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Order and Direction 
HAVING heard Ms G Murphy on her own behalf and Mr C Langer on behalf of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 hereby – 

(1) ORDERS that the herein application in so far as it relates to a claim of harsh, oppressive or unfair dismissal be and is 
hereby dismissed for want of jurisdiction. 

(2) DIRECTS that the applicant file and serve upon the respondent further and better particulars of paragraph 24 of her 
notice of application, including details of how the claims are broken down and why the applicant is entitled to those 
claims, by no later than 23 November 2004. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Result Application discontinued by leave 
Representation 
Applicant In person 
Respondent Mr C Langer 
 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Reasons for Decision 
1 This is an application under s 29(3) of the Industrial Relations Act 1979 (“the Act”) for an extension in time for filing the 

application under s 29(1)(b)(i) of the Act by Pamela Vlahov (“the Applicant”) that she has been harshly, oppressively or 
unfairly dismissed by Cenvill Pty Ltd trading as Kailis Bros Fish Market and Café on Tuesday, 31 August 2004. 

2 The Commission’s file records that the Applicant’s solicitors filed the application on 20 October 2004, which was fifty days 
after her employment was terminated.  Consequently, the application was filed 32 days out of time.   

The Applicant’s Evidence 
3 The Applicant gave evidence by written evidence in an affidavit.  She also gave evidence by oral testimony.   
4 The Applicant commenced employment with the Respondent as an accounts payable clerk on 2 August 1999, at the 

Respondent’s Canning Vale branch.  She transferred to the Kailis Bros Fish Market and Café, at Leederville, in August 2001 
and was employed as an administrative officer and personal assistant to Theodore Kailis.  Theodore Kailis is one of the 
directors of the Respondent.  He is responsible for the Respondent’s retail operation at Leederville.  It is common ground that 
the Applicant shared an office with Theodore Kailis and worked very closely with him for three years.  They had a good 
working relationship and were able to communicate openly with each other until shortly before the Applicant’s employment 
came to an end on Tuesday, 31 August 2004.   

5 On Friday, 27 August 2004, the Applicant received a telephone call on her mobile telephone after she had finished work from 
Cheryl Allen, the store manager at the Leederville shop.  Ms Allen asked the Applicant whether she knew anything about gift 
vouchers for $100 and the Applicant advised her that she knew nothing about them.  Later that afternoon, Theordore Kailis 
telephoned the Applicant on her mobile telephone and she was asked why there was a $100 worth of gift vouchers in the safe.  
She says that he told her that if the issue was not resolved by someone explaining the vouchers, it may be necessary to refer the 
matter to the police.  On the following Monday morning, 30 August 2004, the Applicant telephoned Theodore Kailis and asked 
him what was “the result of the vouchers” as she could not see them in the safe.  He told her he would discuss it with her later 
as he was driving.  The Applicant said that about 10:00 am that morning, Theodore Kailis called a management meeting in 
relation to the gift vouchers and advised management that if someone did not own up he would call the police.  The Applicant 
said that she attended that meeting but had not seen the vouchers he was talking about at that stage.  She left work around 
lunchtime.  Later that evening, she remembered a discussion she had the previous week with Michael Kailis, who is the father 
of Theodore Kailis, regarding the availability of dinner-for-two gift vouchers.  She says she signed five, $20 gift vouchers for 
Michael Kailis to check, approve and suggest to Theodore Kailis on Friday, 27 August 2004, as dinner-for-two vouchers.  She 
says that she placed those vouchers in the safe because Michael Kailis could not come into the office on Friday, 27 August 
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2004.  The Applicant telephoned Theodore Kailis on his mobile telephone and left a voice message for him on the night of 
Monday, 30 August 2004, informing him that she had remembered the gift vouchers, which were to be shown to 
Michael Kailis on Friday but his father had not come in so she had forgotten about them.  The Applicant said that she did not 
receive a response from Theodore Kailis so she sent him a text SMS message apologising for not recalling to telling him about 
the vouchers earlier.  In her examination in chief, the Applicant did not say precisely what was said in that text SMS message 
but it was put to her in cross-examination that in the text SMS message she had said that she was, “… so, so sorry.  My only 
excuse, and please understand, is that I [sic] got some personal health news last week and my mind has been somewhere else.  
I normally pride myself on always doing my best, but have failed on Friday and I feel so sorry I feel sick.  I will resign, just 
say the word.  I honestly never meant to let you down.”  The Applicant conceded that she left this message.  She also agreed 
that Theodore Kailis telephoned her on her mobile phone that evening.  She says that he asked if she had stolen $100 from the 
company and she told him, “No”.   

6 On Tuesday, 31 August 2004, the Applicant went to work at about 6:30 am.  She said good morning to Theodore Kailis.  They 
sat down together.  She apologised once again for forgetting about the gift vouchers and he told her to “forget about it”.  They 
then went through the petty cash and balanced the petty cash books.  The Applicant testified that Theodore Kailis asked her for 
the key to the petty cash and she told him where the key was he could use but he told her he wanted her key.  She said that she 
was shocked and upset as it was clear to her that Theodore Kailis did not trust her.  She took her petty cash key off her key ring 
and she asked Theodore Kailis whether she should resign.  She said that she asked this because she was confused and did not 
know what was going on.  She says she felt accused but did not know what she was being accused of.  She says she was 
expecting him to say, “No, don’t resign” and explain to her “what was happening” but he said, “Today or tomorrow” and 
walked off without explaining anything else.  A little while later she asked Theodore Kailis, “Are we going to have a chat?”  
He did not respond.  About ten minutes later Theodore Kailis stood beside her desk and told her to finish what she was doing, 
pick up her bag and he escorted her from the building to the back of the fish market.   

7 The Applicant did not return to work after Tuesday, 31 October 2004.  She says that she expected Theodore Kailis to 
telephone her, explain what was going on and tell her if she was suspended or terminated.  She said that it was unlike 
Theodore Kailis not to communicate with her.  In her affidavit, she said that she did not receive a telephone call from him and 
after about two weeks she realised that she was not going back to work.  In oral testimony, she testified that the first couple of 
weeks after Tuesday, 31 August 2004, she was in shock.  She had received some information before her employment was 
terminated that she needed to have an operation to have a cyst drained.  At that time her mother was ill and so was her 
husband.  She had the operation to drain the cyst at the end of September 2004.   

8 The Applicant claims that she was in shock and did not know what was happening, she was uncertain as to whether her 
employment had been terminated and was confused until she went to see her solicitors on 18 October 2004.  She says that the 
reason why she went to see her solicitors, Gibson and Gibson, on 18 October 2004 was because on 11 October 2004, she was 
contacted by police in relation to an investigation.  She sought legal advice from Gibson and Gibson on 18 October 2004, in 
relation to that investigation.  She says that it was not until she sought that legal advice that she was aware she could lodge an 
unfair dismissal claim or there were time limits for doing so.  She says in her affidavit: 

“… In fact until 18 October 2004 I was uncertain about the status of my employment as I had not resigned, nor had 
Theodore Kailis advised me that I was terminated.  I had not received any written notification about my employment, nor 
a separation certificate.  I had not been paid out any accrued leave so I did not know where exactly I stood.” 

9 After she filed an application for an extension in time, the Applicant was paid her accrued entitlements.   
10 When the Applicant was cross-examined, it was put to her that she had in the past expressed an intention that she may resign.  

She agreed that she had done so and had contacted the Respondent’s Human Resource Manager, Jodie Saringer, to ask about 
how much notice she would need to give if she resigned.  She said that this was some months before her employment came to 
an end. 

11 When cross-examined, it was put to the Applicant that she had freely submitted her resignation and this was evident from the 
correspondence received from the Applicant.  A letter dated 8 September 2004, was put to the Applicant, which she agreed she 
had sent to the Respondent.  The letter states: 

“Please find enclosed the uniforms I had from Kailis Bros. 
I have never knowingly stolen anything from Kailis Bros and am really hurt at the way I had to leave. 
I should of resigned when I first spoke to you about it. 
Thank you for all of your support.” 

(Exhibit B) 
12 The Applicant claimed that when she was re-examined, what she meant by the third sentence was that she should have 

resigned when she first spoke to Jodie Saringer, some months before about how much notice she was required to give to 
terminate her employment.  The Applicant also agreed that she had sent an email to Jodie Saringer on 15 September 2004.  A 
copy of that email was tendered into evidence (Exhibit A).  The email contains an enquiry by the Applicant as to when she 
would receive her Christmas club money.  In her response by email, Jodie Saringer stated that her Christmas club money 
would be paid to the Applicant in the next weeks pay run and should be in her bank account Thursday morning. 

The Respondent’s Evidence 
13 Theodore Kailis testified that when he received the text SMS message from the Applicant on Monday, 30 August 2004, he 

telephoned the Applicant.  He said that he did not discuss the text SMS message with her as she was emotional when he spoke 
to her.  He suggested they speak the next morning.  On Tuesday, 31 August 2004, they reconciled the petty cash.  He said that 
as they opened the safe the Applicant took her key to the safe off her key ring and when he handed it back to her she said do 
not worry about that she was going to resign.  He said to her, “When” and she said today.  He told her, “Fine.”  This was about 
7:30 am.  He says that it was clear to him that she had made a firm decision to resign.  He accepted her resignation and she left 
at 9:00 am that morning.  He said that he walked out with her when she left the premises and attempted to have a further 
discussion with her but the Applicant simply said, “Whatever”.  He says her explanation about the vouchers did not make 
sense to him but he was not concerned about the vouchers when he spoke to her on Tuesday, 31 August 2004.  
Theodore Kailis testified that he did not accept what the Applicant said about the vouchers, as the vouchers were not filled out 
in accordance with the procedures the Applicant was fully aware of. 
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Submissions 
14 A submission was made on behalf of the Applicant that special circumstances had been shown by the Applicant, which makes 

it clear that an extension of time should be granted.  It is contended on behalf of the Applicant that the Applicant was uncertain 
about the status of her employment until she spoke to her solicitors on 18 October 2004 and that she had a strong case of 
procedural and substantive unfairness.   

15 The Respondent says the correspondence that it (the Respondent) received from the Applicant after 31 August 2004, made it 
clear that she intended to resign. 

Legal Principles 
16 In Malik v Paul Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683, Heenan J with 

whom Steytler J agreed held at [74] that the principles enunciated by Marshall J in Brodie-Hanns v MTV Publishing Ltd (1995) 
67 IR 298, should be applied when the Commission is considering whether to accept a referral of a claim for unfair dismissal 
out of time under s 29(3) of the Act. Marshall J in Brodie-Hanns v MTV Publishing Ltd (op cit) set out these principles when 
considering whether to extend time to bring an application as follows:– 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 

5. The merits of the substantive application may be taken into account in determining whether to grant an 
extension of time. 

6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 
exercise of the Court's discretion."  

17 In relation to fairness, Heenan J in Malik v Paul Albert, Director General, Department of Education of Western Australia (op 
cit) after citing the forementioned principles went on to observe:– 

"I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern.  Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of the Commission which should not be burdened with unmeritorious stale claims." 

18 Whilst the merits of the Applicant's claim may or may not be relevant, Steytler J at [25], in Malik v Paul Albert, Director 
General, Department of Education of Western Australia (op cit), observed:– 

"The Commissioner is empowered to accept a late referral if it would be 'unfair' not to do so and, while an assessment of 
the merits 'in a fairly rough and ready way' (see Jackamarra v Krakouer (1998) 195 CLR 516 at [9]) will often be an 
important consideration, there is nothing in the words of s 29(3) which imports any obligation on the part of an applicant, 
to establish any degree of merit (and it should not be overlooked, in this regard, that the Commission is given broad 
powers to dismiss a matter summarily under s 27(1)(a) of the Act).  It is, of course, difficult to imagine that it would ever 
be unfair to an applicant to deny him or her the right to lodge a referral out of time where it was positively shown that the 
applicant had no prospect of success." 

Conclusion 
19 Having considered all the evidence, I am of the view that I should not exercise my discretion to grant the application to extend 

time to file an application for unfair dismissal out of time.  Whilst special circumstances are not necessary, I am not positively 
satisfied that the prescribed period should be extended.  The prima-facie position is that, the time limit should be complied 
with unless there is an acceptable explanation of the delay, which makes it equitable to so extend.   

20 Whilst the Applicant’s evidence is taken at its highest, she maybe able to make a case on the merits that she was constructively 
dismissed, in my view it is clear that the criteria set out by Justice Marshall that the merits of the substantive application is 
only one factor that can be taken into account in determining whether to grant an extension of time.   

21 Whilst a submission was made on behalf of the Applicant that she was left in confusion about the state of her employment 
until she sought advice on 18 October 2004, I do not accept that to be the case.  In paragraph 17 of the Applicant’s affidavit, 
she states that about two weeks after Tuesday, 31 August 2004, she realised that she was not going back to work.  In my view 
it was clear to the Applicant that her employment was at an end.  This is clear from the letter she sent to the Respondent dated 
8 September 2004, enclosing her uniforms.  The Applicant did nothing to challenge her alleged termination until she sought 
legal advice in relation to a police investigation on 18 October 2004.  It is my view the evidence establishes that she had no 
intension to challenge her termination until after she sought that advice.  Whilst no prejudice to the Respondent has been 
raised, for the reasons set out above, the Applicant has not provided an acceptable explanation for the delay in bringing the 
application. 

22 For the reasons set out above, I will make an order that her application be dismissed. 
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2005 WAIRC 00460 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAMELA VLAHOV 
APPLICANT 

-v- 
KAILIS BROS FISH MARKET & CAFE T/AS CENVILL PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 4 MARCH 2005 
FILE NO/S APPL 1372 OF 2004 
CITATION NO. 2005 WAIRC 00460 
 
 
Result Order to substitute name of Respondent 
Representation 
Applicant Ms R Consentino (of counsel) 
Respondent Mr T Kailis 
 
 

Order 
Having heard Ms Consentino, of counsel, on behalf of the Applicant and Mr Kailis, on behalf of the Respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the name of the Respondent be deleted and that be substituted therefor the name, Cenvill Pty Ltd trading as Kailis 
Bros Fish Market & Café. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2005 WAIRC 00461 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAMELA VLAHOV 
APPLICANT 

-v- 
KAILIS BROS FISH MARKET & CAFE T/AS CENVILL PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 4 MARCH 2005 
FILE NO/S APPL 1372 OF 2004 
CITATION NO. 2005 WAIRC 00461 
 
 
Result Application dismissed 
Representation 
Applicant Ms R Consentino (of counsel) 
Respondent Mr T Kailis 
 
 

Order 
Having heard Ms Consentino, of counsel, on behalf of the Applicant and Mr Kailis, on behalf of the Respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

ORDERS that this application be, and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
 

2004 WAIRC 13691 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DANIEL WILLIAMSON 
APPLICANT 

-v- 
RENEGADE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 19 OCTOBER 2004 
FILE NO. APPL 1583 OF 2003 
CITATION NO. 2004 WAIRC 13691 
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Catchwords Industrial law – Termination of employment – Alleged denied contractual benefits – Request for 

adjournment – Relevant principles as to adjournments – Adjournment granted – Order issued 

Result Order issued 
Representation 
Applicant Mr R Clohessy as agent 
Respondent Mr A Websdane of counsel 
 
 

Reasons for Decision 
(Ex Tempore) 

1 The substantive application is one by Daniel Williamson against Renegade Pty Ltd.  That application seeks orders from 
the Commission in relation to certain contractual benefits, as particularised in the particulars of claim.  The application is 
listed for hearing before this Commission on Monday, 22 November 2004.   

2 The present proceedings relate to an application by the respondent employer to adjourn these proceedings on the grounds 
as set out in a letter dated 8 October 2004 to my Associate.  In short, the grounds advanced by counsel for the respondent, 
and as set out in that letter, are, essentially, that the respondent employer is engaged in the crayfishing industry;  that the 
crayfishing season commences in November and runs through to the following January of each calendar year.  The 
submission is that the early part of the crayfishing season is the most critical for the purposes of maximising any returns 
to the business;  and furthermore, the respondent may incur significant costs if the matter proceeds on the hearing date of 
22 November 2004, after the commencement of the season. 

3 There were further submissions advanced by the respondent in relation to the conduct of the applicant's claim, in 
particular the submission that the applicant has not prosecuted his claim expeditiously in all of the circumstances; and, 
secondly, the applicant's claim is a claim for contractual benefits and not unfair dismissal. 

4 The respondent's submission is, in short, that there is little prejudice to the applicant if the adjournment application is 
granted.  Alternatively, if the application is not granted the submission of the respondent is that it may suffer significant 
prejudice, for the reasons outlined in the submissions of the employer.  On the basis of the decision of the Supreme Court 
of Western Australia in Myers v Myers [1969] WAR 19, the respondent's submission is the prejudice to it of the 
adjournment not being granted greatly outweighs any prejudice to the applicant if it is granted. 

5 The submission of the agent for the applicant is that the applicant does not oppose the application to adjourn, but subject 
to the Commission not delaying the re-listing of the matter beyond February 2005.  In relation to that, the Commission 
simply observes that the matter of re-listing is a matter for the Commission, but it certainly understands the submissions 
of the parties to these proceedings, but ultimately it will always be for the Commission as to when matters are listed and 
not the parties. 

6 The Commission has considered the issues and the submissions.  It is a matter for the Commission to consider whether or 
not the application should be adjourned in accordance with the principles enunciated in the decision of the Supreme Court 
of Western Australia in Myers v Myers [1969] WAR 19, an authority well known in this jurisdiction and in others in 
relation to applications for adjournments.   

7 I am of the view, having considered the submissions that have been made, that in the present circumstances the test 
espoused in Myers v Myers is satisfied in the respondent's favour.  I am satisfied that there is a reasonable prospect of a 
significant financial burden on the employer if the application does proceed on the presently listed date of 22 November 
2004, and in my opinion it cannot be said that there is any real prejudice to the applicant save for some reasonable period 
of time delay in having the matter re-listed by the Commission.  Therefore, the application to adjourn will be granted.   

8 The Commission will make an order in terms of the date of hearing of 22 November 2004 be vacated.  The matter will be 
listed by the Commission as soon as the Commission can re-list the matter, and every best endeavour will be made to re-
list the matter prior to the end of February 2005, for one day. 

 

2004 WAIRC 13139 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DANIEL WILLIAMSON 
APPLICANT 

-v- 
RENEGADE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 19 OCTOBER 2004 
FILE NO/S APPL 1583 OF 2003 
CITATION NO. 2004 WAIRC 13139 
 
 
Result Order issued 
Representation 
Applicant Mr R Clohessy as agent 
Respondent Mr A Websdane of counsel 
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Order 
HAVING heard Mr R Clohessy as agent on behalf of the applicant and Mr A Websdane of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

(1) THAT the respondent’s application for an adjournment be and is hereby granted. 
(2) THAT the hearing date of 22 November 2004 be and is hereby vacated. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 00269 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DANIEL WILLIAMSON 
APPLICANT 

-v- 
RENEGADE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 15 FEBRUARY 2005 
FILE NO/S APPL 1583 OF 2003 
CITATION NO. 2005 WAIRC 00269 
 
 
Result Application discontinued by leave 
Representation 
Applicant In person 
Respondent Mr A Websdane of counsel 
 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SECTION 29(1)(B)—Notation of— 

Parties File Number Commissioner Result 
Allan John King Crosspoint Pty Ltd APPL 111/2004 Wood C  Dismissed 
Amjad Daoudieh Fletcher International WA APPL 1542/2004 Wood C  Discontinued 
Andrew Garry Drewett Kwik Express Timemaster Pty Ltd APPL 1290/2004 Wood C  Discontinued 
Andrew Iain Murray Midas Car Care APPL 627/2004 Kenner C  Discontinued 
Angela Italiano RPM Transport Group Pty Ltd APPL 886/2004 Smith C  Discontinued 
Ann Bettesworth Vulcan's Cafe & Lunch Bar APPL 640/2004 Gregor SC  Discontinued 
Annaliesa Kelly Western Style Management Pty Ltd, 

Millar Management Services, Doug 
Millar 

APPL 1016/2004 Smith C  Discontinued 

Benjamin David McPhee Vegas Enterprises (Trading as Rusty 
Surfboards Australia) 

APPL 1451/2004 Wood C  Discontinued 

Beverley Joan Hawley Speed Nominees t/as San Jacinta Deli APPL 1664/2004  Discontinued 
Boro Stojkovski Major Drilling APPL 1288/2004 Kenner C  Discontinued 
Bradley Duncan Kerr DNA Mining APPL 55/2005 Beech CC  Discontinued 
Brett Farquhar-Roxar Schlumbterger Oilfield Australia Pty Ltd APPL 1333/2004 Kenner C  Discontinued 
Charles Edward Fischer Tarocash – Global Fashions Pty Ltd APPL 1559/2004 Harrison C Discontinued 
Chris Barry Time Road Transport Pty Ltd APPL 380/2004 Wood C Discontinued 
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Parties File Number Commissioner Result 

Chrissy Lee Phillips Hillside Abattoir APPL 712/2003 Harrison C  Dismissed 
Christopher John Fenton Deals On Wheels APPL 1625/2003 Gregor SC  Discontinued 
Craig Eddy Bulk Hall P/L & Gulf APPL 1426/2004 Kenner C  Discontinued 
Daniel Bellotti Vince Calleja APPL 1484/2004 Gregor SC  Discontinued 
Daniel Joseph Doherty Olympic Fine Foods Pty Ltd APPL 1042/2004 Gregor SC  Discontinued 
David Bruce Gebert Gebert Industries Pty Ltd APPL 188/2004 Kenner C Discontinued 
David Gray MacQuarie Bank Limited APPL 975/2004 Harrison C Discontinued 
David Lee Cowan Carealot Home Health Services APPL 656/2004 Kenner C  Discontinued 
Deborah Ann Dalrymple Flex Health Services APPL 98/2005 Beech CC  Discontinued 
Donna Margaret Thomas Moxham Motors - Suncoast Beach Pty 

Ltd 
APPL 684/2004 Gregor SC  Discontinued 

Eddie Patrick Wong Tomcat Hardchrome Engineering Pty 
Ltd ABN 63 102 545 648 

APPL 1619/2004 Kenner C  Discontinued 

Ellen Marie Wreesmann New Norcia Hotel - Benedictine 
Community 

APPL 1450/2004 Gregor SC  Discontinued 

Emma Louise Ellis Department of Housing and Works APPL 1206/2004 Scott C Discontinued 
Franco Dalla Pria Western United Financial Services (WA) 

Pty Ltd (ACN 099 067 517) 
APPL 847/2004 Smith C  Discontinued 

Garry Wayne Sutton Hunter Plastering Pty Ltd ACN 101 847 
563 

APPL 1540/2004 Gregor SC  Discontinued 

Gary John Langoulant Western United Financial Services (WA) 
Pty Ltd (ACN 099 067 517) 

APPL 848/2004 Gregor SC  Discontinued 

Geoffrey Sinel Drew Donaldson APPL 929/2004 Gregor SC  Discontinued 
Gregory Wakenham Ross ALF Barbagallo and The Trusteee For 

Barbagallo Investments Trust and 
Rocom Pty Ltd 

APPL 1600/2004 Scott C Dismissed 

Ivan Strydom Compower Aces (WA) Pty Ltd APPL 1294/2004 Harrison C  Discontinued 
Ivan Strydom Compower Aces (WA) Pty Ltd APPL 1361/2004 Harrison C  Discontinued 
James Henry Hamersely Iron Pty Ltd (ABN 49 004 

558 276) 
APPL 1070/2004 Harrison C  Discontinued 

Jason David Roper Copper Road Pty Ltd T/As Perth iX APPL 857/2004 Kenner C  Discontinued 
Jennifer Susan Philpott Altus Traffic APPL 1247/2004 Smith C  Dismissed 
Jodie Lee King Susan Elizabeth Abbot APPL 988/2004 Harrison C Discontinued 
Johannes (John) Groen Duncstarbl Pty Ltd T/A Karratha Toyota 

and North West Ford 
APPL 1258/2004 Beech CC  Discontinued 

Joy Loneragan Tempforce Recruitment Pty t/as CPE 
Tempforce 

APPL 1119/2004 Wood C  Discontinued 

Judith Massart Al Nour Pty Ltd APPL 1437/2004 Wood C  Discontinued 
Keith Inglis Frontline Aluminium Windows APPL 1696/2004 Gregor SC  Discontinued 
Kenneth Sinclair Piacentini Earth Moving & Son APPL 897/2004 Scott C Discontinued 
Khemais Ben-Amor Screenex Australia Pty Ltd APPL 697/2004 Kenner C Dismissed 
Kristia Elise Cahill Stellar Call Centres Pty Ltd APPL 1483/2004 Wood C  Discontinued 
Larry Douglas Pember DAD National APPL 1929/2003 Smith C  Discontinued 
Lena Gerardina Andel Channel 31 Community Educational 

Television Limited (ABN: 89 081 520 
158) 

APPL 514/2004 Kenner C  Discontinued 

Leonie Suzanne Metcalf Carr Civil Contracting APPL 1541/2004 Gregor SC  Discontinued 
Lewis John Talbert Mount Lawley Golf Club (Inc) ABN 51 

081 672 688 
APPL 1104/2004 Gregor SC  Discontinued 

Lisa Margaret Langthorn Olympic Fine Foods Pty Ltd APPL 1043/2004 Gregor SC  Discontinued 
Mandi Maree McLeod Riversleigh Investments Pty Ltd (ACN 

009 021 738) t/as Wooldridges A & M 
APPL 766/2004 Kenner C  Discontinued 

Marjolein Sanne Bloedjes Difam (WA) P/L T/A Villa Rustica APPL 351/2004 Smith C  Dismissed 
Melissa Leanne Butler-
Henderson 

RBD Building & Maintenance Pty Ltd APPL 1470/2004 Gregor SC  Discontinued 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 965 
 

 
Parties File Number Commissioner Result 

Mr Bertram Harold Johnson Shire of Busselton APPL 1859/2003 Smith C  Discontinued 
Mr Christopher Glancy Active Foundation Human Resources APPL 45/2005 Beech CC  Discontinued 
Mr Ian Melton Cameron Nutrimetics International Pty Ltd (Aust) APPL 90/2005 Beech CC  Discontinued 
Mr John Rice Eastmere Nominees Pty Ltd T/A Camera 

City 
APPL 119/2005 Beech CC  Discontinued 

Mr Mark Edward Waters Media and Events Australia 
(Consolidated Events Australia) 

APPL 1602/2004 Kenner C  Discontinued 

Mr Martin Timberlake Consep Pty Ltd APPL 158/2005 Beech CC  Discontinued 
Mr Mathew John Lamb Leo Kosteralas (Manager) Barry 

Goldsborough Mia's Bakery 
APPL 1937/2003 Harrison C  Discontinued 

Mr Matthew Valentine De 
Pledge 

Moulding Industries Pty Ltd APPL 1910/2003 Scott C Discontinued 

Mr Richard Denby Civil Infrastructure Pty Ltd APPL 104/2005 Beech CC  Discontinued 
Mr Richard Denton Slaven Resolute Mining Ltd APPL 117/2005 Beech CC  Discontinued 
Mr Stephen James Priestly Wentworth Mutual Investment 

Management Pty Ltd, Wentworth Mutual 
Limited 

APPL 1669/2004 Wood C  Discontinued 

Mr Terence Keith Regan Gavin Transport APPL 1630/2004 Gregor SC  Discontinued 
Mrs Dorothy May McLeod Stock RD Tavern APPL 130/2005 Mayman C Discontinued 
Mrs Lynne Edwards Civil Infrastructure Pty Ltd APPL 2/2005 Harrison C  Discontinued 
Mrs Yvonne K Smith Busselton Resort Pty Ltd APPL 1668/2004 Smith C  Discontinued 
Ms Amy-Lou Carroll Kidswear X Factory Barrymores Lpty 

Ldt 
APPL 86/2005 Kenner C  Discontinued 

Ms Anne Lorraine Scott Metabolic Medicine APPL 550/2004 Harrison C  Discontinued 
Ms Cheryl Ann Berry Terrace Takeout (Wildweek Enterprises 

Pty Ltd) ACN 105 894 031 
APPL 1416/2004 Smith C  Discontinued 

Ms Krystle Tina-Maree 
Partridge 

Berachah Pty Ltd APPL 97/2004 Wood C  Discontinued 

Ms Sherylyn May Johnson Graeme Baxter t/as Accross Pty Ltd APPL 1645/2004 Gregor SC  Discontinued 
Murray Jon Schofield Jaypak Packaging Pty Ltd APPL 1314/2004 Gregor SC  Discontinued 
Nancy Jones Governing Council of Central TAFE APPL 1213/2004 Smith C  Discontinued 
Neil James Linton ALJOHN 1982 Pty Ltd t/a Mirrabooka 

Tavern 
APPL 1527/2004 Kenner C  Discontinued 

Penelope Charles Simon Engineering Australia Pty Ltd APPL 884/2004 Smith C  Dismissed 
Penny Marie Chambers Ella Express APPL 1501/2004 Smith C  Dismissed 
Peter Baile Tantra Pty Ltd APPL 1254/2004 Gregor SC  Discontinued 
Peter Terence Clarke Hydrocool Pty Ltd  APPL 1626/2004 Kenner C  Discontinued 
Peter Terence Clarke Hydrocool Pty Ltd  APPL 1658/2004 Kenner C  Discontinued 
Phillip Leith McFarlane YYH Holdings Pty Ltd APPL 1003/2004 Harrison C  Discontinued 
Raylee Higgs Roy Weston Midland and Hills APPL 1488/2004 Wood C  Discontinued 
Razali Abu Bakar Department of Education and Training APPL 1691/2004 Gregor SC  Discontinued 
Richard Anthony Jaworski Beyond Developments Pty Ltd trading as 

The Tile Gallery 
APPL 1640/2004 Scott C Discontinued 

Roberto Piacenti Tippys Pizza APPL 850/2004 Kenner C  Dismissed 
Rose Jones Nautronix Ltd APPL 1120/2004 Wood C  Discontinued 
Ruth Bonney Greenfields Aged Care (Belswan) APPL 1469/2004 Harrison C  Discontinued 
Sandra Dale Lyndon Nyoongar Patrol APPL 934/2004 Wood C  Dismissed 
Shaun Anthony Smith Spectrolab Pty Ltd APPL 1383/2004 Gregor SC  Discontinued 
Shona Josephine Kinney BL & NJ Swain ATF Othilia Trust APPL 1327/2004 Harrison C  Discontinued 
Stephen Chi Hong Sun Omni Realty APPL 1454/2004 Wood C  Discontinued 
Steven Coward Ballpark Investments Pty Ltd (ACN 102 

208 195) 
APPL 1308/2004 Kenner C  Discontinued 

Steven Pedrochi Rostra Pty Ltd T/As PW + BM Kerr APPL 913/2004 Kenner C  Discontinued 
Terry Jo Weir L.S. PTY LTD APPL 609/2004 Gregor SC  Discontinued 
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Parties File Number Commissioner Result 

Terry Jo Weir L.S. PTY LTD APPL 653/2004 Gregor SC  Discontinued 
Timothy Nils Fiddes La Tropicana Cafe APPL 1477/2004 Gregor SC  Discontinued 
Troy Justin Johnston Turco & Co Pty Ltd APPL 1261/2004 Harrison C Discontinued 
Vicki Lee Mary Ward Olympic Fine Foods Pty Ltd APPL 1041/2004 Gregor SC  Discontinued 
Wendy Lynn Booysen Perth Montessori School APPL 1402/2004 Kenner C  Discontinued 
William Thomas Daly Chubb Protective Services, A Division of 

Chubb Security Pty Ltd 
APPL 1320/2003 Harrison C Discontinued 

 

CONFERENCES—Matters arising out of— 
2005 WAIRC 00333 

EMPLOYEE REGRESSED FROM LEVEL FIVE TO LEVEL THREE FOLLOWING  
INCIDENT OF MISCONDUCT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL TRAM AND BUS INDUSTRY UNION OF EMPLOYEES WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 17 FEBRUARY 2005 
FILE NO/S C 22 OF 2005 
CITATION NO. 2005 WAIRC 00333 
 
 
Result Interim order issued 
Representation 
Applicant Mr G Ferguson 
Respondent Mr C Gillam 
 
 

Order 
WHEREAS on 11 February 2005, The Australian Rail, Tram and Bus Industry Union of Employees West Australian Branch ("the 
Union") applied to the Commission pursuant to s 44 of the Industrial Relations Act 1979 ("the Act"), in relation to action taken by 
the Public Transport Authority ("the PTA") to regress one of the Union's members (Mr Bryan) from a level 5 Transit Guard 
position to a level 3 employee following an act of misconduct which occurred on 20 January 2005;  
AND WHEREAS on 16 February 2005, the Commission convened a conference between the parties pursuant to s 44 of the Act; 
AND WHEREAS the Union says that the employee's contract of employment does not allow the PTA to regress an employee found 
guilty of misconduct; 
AND WHEREAS the Union seeks the Commission to issue interim orders to the effect of:– 

(a) Immediately directing the PTA to act within the bounds of its employment contractual obligations to Mr Bryan, 
by placing Mr Bryan immediately back into the employment as a Transit Guard; and 

(b) That wages lost by Mr Bryan, as a result of the unlawful action of the PTA be reinstated; 
AND WHEREAS the PTA says that the power to regress the employee is contained within the PTA's Performance and 
Management of Discipline policy which applies to the employee's contract of employment; 
AND WHEREAS at the conference the Commission was informed by the PTA that Mr Bryan was regressed from 31 January 2005 
for a period of three months and will be paid as a REA level 3.  Whilst regressed he will work in the Reserve Maintenance Crew.  
Following the expiration of three months his pay will be restored to level 5 employee, but he will not be returned to work as a 
Transit Guard until the expiration of nine months.  The PTA also informed the Commission that Mr Bryan will be subject to a 
performance management plan, which will continue for six months after he returns to the position of Transit Guard; 
AND WHEREAS at the conference on 16 February 2005 the PTA also informed the Commission that it would not object to the 
Commission making an interim order that Mr Bryan's pay be reinstated to base level of REA level 5 until the Commission hears 
and determines this matter.   
AND WHEREAS the Union seeks an interim order that Mr Bryan's pay be reinstated as a level 5 Transit Guard on his aggregated 
rate; 
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NOW THEREFORE the Commission having regard for the public interest and the interest of the parties directly involved and to 
enable conciliation and arbitration to resolve the matter in question, pursuant to its powers vested in it by the Act, and in particular 
s 44, hereby orders:– 

(1) Mr Bryan continue to work in the level 3 position in the Reserve Maintenance Crew until this matter is heard 
and determined by the Commission; and 

(2) The PTA pay Mr Bryan the aggregated rate of pay specified for Transit Guards after 24 months in AG 110 of 
2004, from 31 January 2005 until this matter is heard and determined by the Commission. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2005 WAIRC 00297 
RESOURCE ALLOCATION AND ROSTERING DISCUSSIONS BROKENDOWN 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES RAC OF WA (INC) 

APPLICANT 
-v- 
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE WEDNESDAY, 16 FEBRUARY 2005 
FILE NO/S C 232 OF 2004 
CITATION NO. 2005 WAIRC 00297 
 
 
Result Order 
 
 

Order 
WHEREAS on 29th November 2004 The Royal Automobile Club of WA (Inc) (the RAC) lodged an application pursuant to s44 of 
the Industrial Relations Act 1979 regarding a dispute with The Automotive, Food, Metals, Engineering, Printing and Kindred 
Industries Union of Workers – Western Australian Branch (the Union); and 
WHEREAS on 7th and 9th December 2004 and on 8th and 16th February 2005 the Commission convened conferences between the 
parties; and 
WHEREAS on 16th February 2005, the Commission was told strike action was had commenced by the Patrols and continues; and 
WHEREAS the RAC claims the dispute is an over-reaction to an error in assigning work by a manager which the RAC regrets and 
made clear it regrets; and 
WHEREAS the Union claims the conduct by the RAC is contrary to arrangements between the parties on the use of contractors and 
the impact of the conduct has been magnified by the dismissal of an inspector; and 
WHEREAS the Union says it was a combination of these matters which so incensed the Patrols that they withdrew labour until 6am 
on 17th February 2005; and 
WHEREAS attempts by the Commission to conciliate the dispute were unavailing; and 
WHEREAS the Commission made observations concerning the parties attitude to each other which was so bad a cooling off period 
should be invoked; and 
WHEREAS the Commission has decided that the public interest requires that it intervene to bring the current industrial action to an 
end and prevent further industrial action by either party for a period of 14 days; and 
WHEREAS it has decided that the industrial action by Patrols should end forthwith and no later than 6am on 17th February 2005; 
and 
WHEREAS the Union, its officials and members are to do all such things as are necessary to ensure a resumption of work 
forthwith; and 
WHEREAS the RAC will do all such things as are necessary to assist the Union, its officials and members resume work forthwith 
and no later than 6am on 17th February 2005; and 
WHEREAS the Commission will refer for determination the claim by the Union that Inspector Gould was unfairly dismissed. 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

1. That Patrols employed by the RAC will cease industrial action forthwith and no later than 6am on 17th February 
2005; 

2. That the Union, its officials and members will do all such things as are necessary to ensure a resumption of work 
in accordance with Order 1. hereof; 

3. That the RAC will do all such tings as are necessary to assist the Union, its officials and members comply with 
Order 2. hereof; 

4. That neither party take any industrial action for 14 days from the date hereof. 
(Sgd.)  J F GREGOR, 

[L.S.] Senior Commissioner. 
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CONFERENCES—Matters referred— 
2005 WAIRC 00513 

EMPLOYMENT POSITIONS TO BE ABOLISHED 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH 

APPLICANT 
-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 4 MARCH 2005 
FILE NOS. CR 171 OF 2004 and APPLA 1068 OF 2004 
CITATION NO. 2005 WAIRC 00513 
 
 
CatchWords Industrial dispute - positions not genuinely redundant - turns on own facts - Industrial Relations Act 

1979 (WA) ss 4, 26 and 44; Public Sector Management Act 1994 (WA); Public Sector Management 
(Redeployment and Redundancy) Regulations 1994 (WA); Minimum Conditions of Employment Act 
1993 (WA) s 40(1). 

Result Declaration made. 
Representation 
Applicant Mr G Ferguson 
Respondent Ms J Bishop 
 
 

Reasons for Decision 
1 On 25 October 2004, pursuant to s 44 of the Industrial Relations Act 1979 ("the Act") the Commission referred the following 

matters for hearing and determination:– 
1. The Australian Rail, Tram and Bus Union of Employees, West Australian Branch ("the Union") and the Public 

Transport Authority ("the PTA") are parties to the Public Transport Authority Railway Employees Enterprise 
Agreement 2004 AG 110 of 2004 ("the Agreement"), which was registered by the Commission on 9 July 2004. 

2. Clause 38.1 of the Agreement provides that – 
"The Employer agrees that upon registration of this Agreement it will forthwith submit to review the 
classification of positions contained in the following Schedules to this Agreement: 

Schedule 1 – Help Telephone Operators" 
Clause 38.2 provides that – 

"Where positions are reclassified to a higher level of classification, the effective date of the 
reclassification shall be the date of the reclassification or 1 July 2004 whichever is the sooner." 

3. Schedule 1 sets out the hours of duty and wages paid to Help Telephone Operators. 
4. The PTA has advised the Union that it intends to abolish the position of Help Telephone Operators due to the 

introduction of new surveillance technology and supersede or replace those positions with the position entitled 
"Operator Surveillance Level 1".  The PTA has also advised that it has made an application to the Australian 
Industrial Relations Commission to insert the classification of Operator Surveillance Level 1 into the Federal 
Public Transport (Railways) Salaried Officers Award of Western Australia 2003 ("the Federal Award").  

5. The Union says the PTA's actions are an attempt to remove their Union's coverage of the Help Telephone 
Operators.  The Union says the industrial coverage is provided for in the Area/Scope clause of the Railway 
Employees' Award No 18 of 1969 ("the REA"). 

6. The Union seeks a declaration from the Commission that – 
(a) the position of Help Telephone Operator is in substance a position utilizing skills, tasks and 

responsibilities as is envisaged for the proposed Operator Surveillance position and that the 
employment positions are one and the same. 

(b) the position of Help Telephone Operator be made redundant is not a genuine redundancy – but rather 
an employment position that is having a name change with the associated introduction of expanded 
visual technology – utilizing upgraded software computer tools. 

(c) the position of Operator Surveillance is a position capable of being graded within the REA as per 
recognition that all other security grades of employment, that are subject to the classification grades of 
employment contained in the Agreement and capable of inclusion within the REA. 

(d) the proposed reclassification of Help Telephone Operators to the position of Operator Surveillance 
Level 1 in the Federal Award will distort the classification structure currently applying to other 
security grades and unleash a reclassification argument for other security grades that is not in the 
public interest. 

(e) it is an implied term of the Agreement that the position of Help Telephone Operator will be 
reclassified within the classification structure of the Agreement and as such places a bar upon the 
employer to reclassify these workers outside the terms of the Agreement and/or place them in another 
award. 
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7. The Union seeks orders to the effect that the Operator Surveillance classification remains within the terms and 
conditions of employment contained within the Agreement and that the employment positions/classification be 
inserted into the REA. 

8. The PTA says – 
(a) The job of Help Telephone Operator is not the same as the newly created salaried position of Operator 

Surveillance.  The skills, duties, responsibilities and conditions differ between the two roles.  The new 
positions have already been created as Level One salaried officers and selection procedures 
commenced.  As redeployees affected by the restructure in this area, Help Telephone Operators are 
being given first preference in applications for the new positions. 

(b) The employer has made the decision that the positions are redundant.  Once these new positions have 
been filled, the Help Telephone Operators will not be needed in addition to the new salaried jobs.  The 
Union and the Australian Municipal, Administrative, Clerical and Services Union, WA Clerical and 
Administrative Branch ("the ASU") are both affected by the restructure in the Central Monitoring 
Room and both unions have been consulted as part of the organisational structure. 

(c) The position of Operator Surveillance is not covered by the REA and an application has already been 
made to formally add the positions in the Central Monitoring Room to Schedule A of the Federal 
Award.  Applications C4403 and C4409 of 2004 were filed by the PTA with the consent of the ASU. 
The Federal body of the Union has now filed Application C2004/4411 under s 111AAA of the 
Workplace Relations Act 1996 in opposition to such a variation of the Salaried Officers award.  

(d) This decision has no flow-on consequences affecting other classification structures within the PTA.  
Reclassification procedures are unaffected by the restructure. 

(e) The terms and conditions in the Agreement do not preclude organisational restructuring and change, 
redundancies, reclassifications or the creation of new positions by the employer.  There was a 
commitment to commence reclassification procedures, and such procedures may involve reclassifying 
positions up or down, depending on the competencies, skills and duties involved in the position.  That 
review was commenced as agreed but overtaken by the operational requirements associated with 
technological change. 

9. The PTA says that an order to retain the position of Help Telephone Operator within the terms and conditions of 
the Agreement is unnecessary as those positions will remain in place until the positions are abolished and in any 
case this does not preclude employees from applying for other wages or salaried jobs within the PTA or 
elsewhere in the public sector.  

10. The PTA has objected to a separate application (APPL 1068 of 2004) to insert the classification of Help 
Telephone Operators into the REA. 

11. Alternatively, the PTA objects to the adding of the position of Operator Surveillance into the Agreement and 
point out that as Level One salaried officer positions, the positions are covered by the Federal Public Transport 
Authority Salaried Officers Certified Agreement. 

12. In all the circumstances the PTA seeks that this Commission defer hearing this matter until the Federal 
applications are dealt with by the Australian Industrial Relations Commission. 

2 Prior to the hearing commencing on 20 December 2004, the parties entered into an agreement in relation to coverage of the 
positions in dispute in the Australian Industrial Relations Commission.  The Union made an application to the Australian 
Industrial Relations Commission, pursuant to s 111AAA of the Workplace Relations Act.  The matter was heard by Deputy 
President Blain in early December 2004.  The Agreement which was reached by the parties in those proceedings is reflected in 
the following transcript:   

"MR FERGUSON:  Now, I have sought to reach an agreement, which I have reached with the employer, and that is that 
the ARTBU will cease its 111AAA application before yourself to allow the PTA to have inserted into the award the level, 
the position which they wish to insert.  Now, that deal is done on the basis that once the West Australian Industrial 
Relations had heard the substantive matter, which is the argument if it is a true redundancy, and if the redundancy is 
found not to be –not to have occurred and the position has not substantially changed in its character and skills and work 
load, then the PTA has given a commitment that it will apply to the Commission to revoke the classification that it seeks 
to insert today. 
… 
My learned friend next to me may wish to clarify any words that I've words, but the thrust of it is if the State Commission 
finds that it [sic] not a genuine redundancy and there has not been significant change to the character of that job, then my 
good friends will move to revoke the – their – that classification that they seek to insert today.  
… 
MS BISHOP: …In the event of a determination in the State Commission that the Help Telephone Operator position is 
substantially the same position as a Surveillance Operator and that the ARTBU have coverage of that, then the ASU and 
PTA will apply to delete the Surveillance Operator position from the Federal Award.  That is the position as agreed 
during the adjournment, thank you." 

3 Ms Bishop, on behalf of the PTA, says that there are two issues for this Commission to determine.  The first issue is whether 
the position of Help Telephone Operator is the same as the position of Surveillance Operator.  The second issue relates to 
"coverage".  In relation to this issue the PTA says it is open for the Commission to conclude that it is not in the public interest 
to vary the Railway Employees' Award No 18 of 1969 ("the REA Award") to include the classification of Help Telephone 
Operator (Transcript page 91).   

4 In this matter the Commission also dealt with APPLA 1068 of 2004, which is an application to vary the REA Award to insert 
in clause 44(1)(a) of the REA Award under the subheading of Urban Passenger, the classification Level 6 – 110% – Help 
Telephone Operators.   

Background 
5 The Commission conducted inspections of the work of Help Telephone Operator and Operator Surveillance on 5 October 2004 

and 20 December 2004.  As at July 2004 the PTA employed six Help Telephone Operators.   
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6 On 5 October 2004, the Help Telephone Operators were operating their role with limited close circuit television ("CCTV") 
equipment at the Perth Railway Station with fixed cameras at some other railway stations.  The Help Telephone Operators had 
access to three pan, tilt and zoom cameras at the Perth Railway Station.  They could also access online cameras at Fremantle 
and at other stations, such as, Hilton Park.  The Perth station's cameras record onto video tape.  The Help Telephone Operators 
were responsible for changing the tapes over at midnight.  They were not responsible for "pulling" the tapes when an incident 
occurs.  That was the role of the Video Officer.  The Video Officer was responsible for downloading videos of any incidents 
which related to offences and presenting that information in court.   

7 At the time of the inspection the Commission observed that the majority of the duties of the Help Telephone Operator was to 
answer the emergency telephone and to assist members of the public through the use of that system.  At that time one Help 
Telephone Operator was rostered to work each shift in a 24 hour continuous roster.   

8 When the Commission conducted its inspection on 20 December 2004, it was able to inspect the role and duties of Operator 
Surveillance in that acting Operators Surveillance had been appointed and one railway station was being operated utilising the 
new CCTV equipment.  From January 2005 there will be two Operators Surveillance rostered each shift as more stations come 
on line.  When the system is fully operational, in April 2005, 83 stations will have 5 to 12 operational cameras that will be able 
to be viewed by each Operator Surveillance using the new CCTV equipment.  Consequently, there will be approximately 800 
controlled pan, tilt and zoom cameras across the system.  With the implementation of the extension of the railway to Thornlie 
in March/April 2005, the PTA estimate they will require 10 Operator Surveillance positions and five new level 4 salaried 
officer shift commander positions to coordinate the activities of the Operators Surveillance.  Each Operator Surveillance will 
be responsible to make decisions about what uses may be made of the new technology on the basis of the information they will 
constantly survey and monitor.  The system will also have a long line public address system which the Operators Surveillance 
will be able to use to communicate with the public on the stations. 

9 The positions of Help Telephone Operator were award free.  The positions were created in 1998 or 1999.  The terms and 
conditions of employment of these positions were initially covered by workplace agreements.  It is common ground that the 
position of Help Telephone Operator has never been “formally” classified.  The parties reached an agreement some time in the 
past that the positions would be paid at the REA Award level 6 and this is reflected in the job description form (JDF) for the 
Help Telephone Operator (Exhibit B).  It was also agreed with the Union that the positions be regulated by a registered 
industrial agreement.  The positions of Help Telephone Operator are presently covered by Public Transport Authority Railway 
Employees Enterprise Agreement 2004 AG 110 of 2004 ("the Agreement"), which was registered by the Commission 9 July 
2004.  As set out in paragraph [1] of these reasons, clause 38.1 of the Agreement records that the PTA agreed upon registration 
of the Agreement that it would forthwith submit to review the classification of the position of Help Telephone Operator.   

10 When the Help Telephone Operator positions were created in 1998 or 1999, the only equipment available to the Help 
Telephone Operators was the emergency telephones located throughout the urban rail stations.  Every urban station platform 
has on it a passenger information module in which an emergency telephone unit is located.  Each unit consists of a dedicated 
computer unit, an emergency call button, a standard handset and a microphone and loudspeaker for hands free operation.  
These emergency telephone modules are still in operation at all urban stations and will be integrated into the new CCTV 
monitoring system. 

11 The Help Telephone Operator's duties were to communicate with members of the public who initiated an emergency call.  The 
Help Telephone Operator's role was to deal with requests by the public for help or assistance in a variety of circumstances 
including physical assault, vandalism, extortion and intimidation, train operations emergencies, medical emergencies, 
hazardous situations, fire and bomb threats (Exhibit K, page 5).  The emergency telephone system enables the operator to put 
the caller on hold and to contact assistance including the Transit Guards, fire, police and ambulance services.  The system 
enables the operator to continue to talk to the member of the public seeking assistance either by the handset or by using the 
speaker phone.  In the Emergency Telephone Operator's Manual (Exhibit K) the Help Telephone Operator was also required to 
ask questions about what the problem was and obtain information.  For example, if an assault was occurring, they were 
directed to ask the caller how many people are involved and for a description of the offenders.  The Help Telephone Operator 
was required to forward information in relation to descriptions of perpetrators, any injuries, the location of the assault to the 
response crews and to complete a call log and an incident report form.  The Emergency Telephone Operator's Manual made no 
mention of the use of visual surveillance equipment.   

12 The use of the CCTV equipment is reflected in the Help Telephone Operator JDF as follows: 
"Role Of This Position 

• Responds to incoming calls from emergency telephones throughout the Transperth Train Operations network in 
accordance with established procedures. 

• Monitors CCTV system in accordance with established procedures. 
• Assists with base radio communications. 

Responsibilities Of This Position 
Monitoring and Surveillance 

• Responds, as per the Operating Manual, to incoming calls from emergency telephones throughout the Urban 
Network, the Base Radio and as required from the station Customer Assistance Line. 

• Provides operational staff/emergency service authorities with relevant information to enable them resolve the 
reported security or hazardous situation.  Ensures all security /hazardous situations are handled through to 
completion. 

• Monitors various alarms throughout the Division and ensures that an appropriate response is initiated in relation 
to specific events. 

• Monitors the CCTV system for security or hazardous situations and alerts appropriate services and/or external 
Agencies as per established procedures. 

• Reports all defective monitoring equipment to nominated service providers and other relevant parties. 
Other 

• Advises relevant operational staff of the particular requests for assistance from customers with special needs. 
• Assists the Monitoring Control Supervisor, Ticketing Control Officer or the Transit Guard Support Coordinator 

with routine tasks as required. 
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• Provides administrative support such as data entry and routine clerical tasks to other areas within the Division 
as directed by the duty supervisor." 

(Exhibit B) 
13 Sometime in late 2004, expressions of interest were called for the Operator Surveillance positions.  Five out of the six Help 

Telephone Operators submitted expressions of interest to act in the Operator Surveillance roles.  It is clear from the evidence 
of Mr Gillam and other witnesses in these proceedings that these persons will act in those positions and no permanent 
appointments will be made until the decision in this matter is given.   

14 The job description for Operator Surveillance set out below applied from 9 August 2004, although the positions of Operator 
Surveillance did not commence until late October 2004.  The role and responsibilities of this position is set out in the Operator 
Surveillance JDF as follows: 

"Role Of This Position 
• Operates a comprehensive CCTV surveillance and recording system and alarm-driven incident management 

system within the CCTV Control System Central Monitoring Room to improve the safety and security of the 
public when travelling on trains and while on Public Transport Authority's (PTA's) property. 

• Using the CCTV surveillance systems, Public Address system, Base Radio, Emergency Telephones and other 
communications media provided, assists Patrons, Transit Guards and other PTA personnel throughout the 
Transperth Network. 

• Provides assistance and information to passengers in a timely, responsible and professional manner at all times, 
including emergency situations, in accordance with current operational policy and procedure. 

• Deters crime at all PTA facilities covered by the scope of the CCTV surveillance by providing accurate and 
reliable visual identification and tracking of offenders, thus increasing probability of detection and prosecution. 

• Assist in the contact and co-ordination of emergency services and personnel as required. 
Responsibilities Of This Position 

• Responds to Base Radio, incoming alarms and other communications media provided and evaluates developing 
situations, assisting and directing both passengers and Public Transport Authority personnel in the event of 
emergencies, system failures and operational needs, in accordance with procedures described in the CCTV 
Control System Operations Manual. 

• Utilises the CCTV surveillance system to observe and assess each situation, and where appropriate, uses the 
Public Address system, Emergency Telephone and other communications media to give verbal directions or 
advice to those at the scene. 

• Responds promptly to developing situations in order to minimise incidents or injuries. 
• Contacts appropriate external service and/or PTA staff in the event of medical and operational emergencies. 
• Ensures that appropriate video images of incidents are correctly recorded and that cameras are positioned to 

maximise visual images of the situation (including images identifying offenders, victims and others) in order to 
record evidence suitable for later prosecutions, inquiries and other follow-up activity. 

• Observes, manually records and promptly responds to incidents in order to deter vandalism, anti-social 
behaviour and petty crime. 

• Maintains ongoing surveillance of known trouble areas and vigilantly observes, records and responds 
effectively to breaches of relevant Western Australian legislation, predominantly the Public Transport Authority 
Act and Regulations, Government Railways Act and By-Laws, Rail Safety Act, and other criminal or anti-
social activity in accordance with the Public Transport Authority's Code of Ethics and Code of Conduct. 

• Responds to incoming equipment alarms that may indicate equipment or system faults or failures, determining 
the nature of the problem (within the limitations of remote location of the Central Monitoring Room), and 
where appropriate, raising Maintenance Requests and alerting relevant maintenance staff to take remedial 
action. 

• Observes and reports on abnormalities, malfunctions or unusual events that may affect the safety and wellbeing 
of customers, the public or other employees, or the Public Transport Authority's infrastructure, equipment, 
systems or services. 

• Assists the Monitoring Control Supervisor, Ticketing Control Officer or the Transit Guard Support Co-
ordinator with routine tasks as requested. 

• Advises operational staff of requests for assistance from all customers, especially those with special needs. 
• Provides administrative support to the Division, such as data entry and routine clerical tasks as directed by the 

Monitoring Control Supervisor and or his/her nominated delegates. 
• Carries out as directed, such other tasks and functions as are within the limits of the employee's skills, 

competence and training." 
(Exhibit 1) 

The Union's Evidence 
15 Robert Christison, the Secretary of the Union, testified that it was the Union's understanding when they entered into the 

Agreement to submit for reclassification the positions of Help Telephone Operator that the positions would be reclassified to a 
level higher than their current level of REA level 6.   

16 Jason Greer testified that he has been employed by the PTA for about three years.  In 2004, he worked as a Help Telephone 
Operator.  At the time of giving evidence he was acting in the position of Operator Surveillance.  Prior to working as a Help 
Telephone Operator, Mr Greer was employed as a PTA Special Constable.   

17 Mr Greer has received training as an Operator Surveillance during which he completed a four or five day training course.  He 
was provided with a draft manual, which is the operation manual for the CCTV Control System Central Monitoring Room 
Operations Manual ("the draft manual").  During the training he read through the draft manual and operated the cameras.  He 
was shown how to operate the system and the various applications, including how to be able to playback recorded visual 
information.  When asked, after having competed the training could he see any substantial changes in the roles, responsibilities 
and functions, he said that at this stage, "No, that there are more … toys".  It is his opinion that but the core of the 
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responsibility of the job is the same.  In particular, he testified that the equipment was easy to operate, that it is like operating a 
Windows program, whereby you click on an icon and follow the prompts through.  He said that the equipment was no more 
difficult to operate than the existing CCTV equipment. 

18 In examination-in-chief, Mr Greer was asked to address whether the roles and responsibilities set out in the JDF of the 
Operator Surveillance were any different to the roles and responsibilities of a Help Telephone Operator.  Mr Greer testified 
that the roles are the same but the difference is that the CCTV "toys" enable the operators to be provided with a far greater 
visual access to the urban rail system.  Mr Greer conceded that the new technology is different.  He says, however, that in 
some ways the features of the new system are similar to the old technology. 

19 Mr Greer was also asked to address whether there had been any changes in responsibility of the position of Help Telephone 
Operator to Operator Surveillance.  In addressing this issue he was asked to go through each of the points under the heading 
"Responsibilities of the Operator Surveillance" of the Operator Surveillance JDF.  He specifically addressed each one of the 
points and gave examples of the responsibilities referred to in the Operator Surveillance JDF that he had carried out whilst he 
worked as a Help Telephone Operator. 

20 When asked how the Help Telephone Operators assisted patrons, Mr Greer said that if a train had broken down they had to 
inform the passengers what was going on and they also had to assist special needs passengers to organise transport and for 
people to meet them with ramps.  They also dealt with queries for lost property and organised the return of lost property and 
complaints about stuck multi-rider machines.  He also says that if people had been split up on trains, they liaised with PTA 
staff to ensure that they could be reunited.   

21 When asked about how they used the CCTV surveillance system when he worked as a Help Telephone Operator, Mr Greer 
said that he had four screens which showed some of the cameras at the Fremantle, Midland, Shenton Park, Gosnells and the 
Perth Railway Stations.  Via the webcam they also had access to fixed view cameras on the northern line stations.  Whilst the 
Help Telephone Operators were unable to control the cameras on the webcam system, they were able to log on and view 
events through those cameras.   

22 One of the roles of an Operator Surveillance is to deter crime at all PTA facilities by providing accurate visual identification 
and tracking of offenders, thus increasing probity of protection and prosecution.  Mr Greer was asked if he had that role as a 
Help Telephone Operator.  In answer he said that in relation to incidents involving criminal behaviour he would do the same 
things as a Help Telephone Operator as an Operator Surveillance.  For example, recently he had been reviewing the old CCTV 
cameras at the Perth Railway Station and he observed a person kicking their spouse so he called station staff who arrested the 
offender.  He says his actions were a proactive deterrent response as required by the Operator Surveillance JDF (Transcript 
page 23). 

23 When Mr Greer was cross-examined, Mr Greer conceded that prior to receiving training as an Operator Surveillance he did not 
have any training about the requirements of privacy in operating the CCTV equipment.  He was then asked what he did about a 
recent incident at Bassendean where the new equipment is operational, when he observed two graffiti offenders.  He said that 
he was using the new cameras and he noticed someone walking on the perway at Bassendean who had a shirt over their head.  
The person looked suspicious, so Mr Greer tracked him using the cameras.  He observed the person tagging the side of the 
railway station.  Using other cameras Mr Greer was able to see that there was another person doing the same thing so he called 
Delta 4 to attend the scene.  Whilst waiting for Delta 4 to attend, Mr Greer continued to track the offenders as they left the 
scene.  He then logged onto cameras at Success Hill and moved the cameras down the lines and located the offenders again.  
He informed Delta 4 where the offenders were.  Delta 4 then intercepted the offenders.  Mr Greer testified that he had 
performed the same task with the old CCTV equipment at the Perth Railway Station but conceded that when he used the new 
equipment at Bassendean he had more tools available because he had more cameras to use.  Mr Greer said that if there was an 
assault occurring at a railway station where there are no cameras to observe the events, it is appropriate to keep the 
complainant on the telephone to keep an open channel so he can obtain more information by hearing what is going on until the 
Delta unit arrives. 

24 When cross-examined, Mr Greer agreed that the Help Telephone Operator's manual does not contain a section on the CCTV 
Control System Code of Practice or Code of Conduct.  It was put to Mr Greer that the new system has alarms which will direct 
attention of the Operator Surveillance to an incident and enable the Operator Surveillance to use the cameras to ascertain what 
the incident is about and this was a proactive exercise which had not previously been available when using the old technology.  
Mr Greer disagreed (Transcript pages 50 and 51).  However, he agreed that it is possible with the new system to pick up 
suspicious behaviour before it actually occurs and he agreed that once the public address system become operative, an 
Operator Surveillance will be able to advise the people on the railway platform that they had called the Transit Guards or 
police, which may be a means of deterring the continuation of an assault.   

25 When asked to put into his own words what is required of an Operator Surveillance, Mr Greer said that he was required to 
have a good knowledge of the system, knowledge of the resources available and the tools, to have good judgment and be able 
to detect incidents either before they happen or while they are happening and provide an accurate report to the relevant people 
of the events that occurred.  He also said that you have to have a good knowledge of criminal offences and be able to call the 
relevant personnel to deal with the incident and be aware of safety issues with PTA personnel.  He agreed that the new draft 
manual makes it clear that the use of cameras by each Operator Surveillance will be audited and they may be called upon to 
justify their interest in a particular member of the public.  When asked, what was the biggest technological difference between 
the equipment available to the Help Telephone Operator and to the Operator Surveillance, he said that will be the long line 
public address system and the addition of new alarms, such as vandal alarms.  He understood that his work will be supervised 
by a Shift Commander and a Supervisor but he did not know exactly what a Shift Commander was going to do as these 
positions have not yet been filled by the PTA. 

26 Another Acting Operator Surveillance gave evidence on behalf of the Union.  His name is Leslie Michael Luis.  Mr Luis has 
been employed by the PTA and its predecessor, Westrail, since 1989.  He commenced his career as an Operation Assistant.  
He was promoted to a Guard and then to the position of Passenger Service Assistant.  He later became a Customer Service 
Assistant, then a Senior Passenger Service Assistant on the Joondalup line.  He became a Help Telephone Operator in 
March 1999.  Mr Luis testified that since he has worked as a Help Telephone Operator the system has undergone continual 
improvements in terms of the equipment has been provided to the Help Telephone Operators.  Initially they were provided 
with monitors for Perth Railway Station with keyboards and cameras.  Later, the number of cameras was increased, so they 
could view the station at Shenton Park, Maylands and Gosnells.  Then the system was upgraded to webcam.  He said as a 
result of this upgrade their additional responsibilities increased, although the same decision making skills were required.  In 
particular he says as the means of having visual contact with the public increased that, in turn, increased their responsibilities 
(Transcript page 71).   
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27 Mr Luis testified that he has made use of the emergency telephone as a Help Telephone Operator when an incident has been 
reported to him.  He said that they can dial the emergency telephone and use the speaker phone to try to defuse a situation in 
much the same way as a public address system.  He says that the fundamentals and the principles of using the old equipment 
are the same as the new CCTV equipment except that they have different tools to use.  He also testified that he has tracked 
offenders using the old CCTV equipment at Perth Railway Station.  He said that when you compare the old system in place at 
Perth Railway Station to the new system in place at the Bassendean station there is not much difference between the systems, 
that the principles of use are fundamentally similar except for the enhanced software and technology.  He said that it is just like 
switching from analogue to digital technology (Transcript page 74). 

28 Mr Luis has also undergone training for a period of five days for the new position of Operator Surveillance.  He said that the 
role of Help Telephone Operator and Operator Surveillance are very similar except for the enhanced technology and tools that 
have been provided with the new system.  He said that he has not experienced any difficulty in using the new technology or the 
new software.  He said that the new technology was user friendly.   

29 When asked were there any changes in the way information is recorded using the new system, Mr Luis said that when he was a 
Help Telephone Operator he had to manually fill in forms and write reports.  He also said that he understands that all of the 
reports under the new system will be computer generated and he will have to acknowledge alarms on the computer.  When 
asked whether he was able to be proactive in trying to prevent graffiti and assaults as a Help Telephone Operator, he said that 
when he worked as a Help Telephone Operator, if he received a telephone call from the public while an offence was being 
committed, he either dispatched the staff or used the emergency telephone speaker system to deter the offender whilst making 
arrangements to dispatch crew to the location of the offence.  He said that as an Operator Surveillance, they will have the use 
of a public address system but will still be required to use the radio that he used as a Help Telephone Operator.  In his opinion, 
the job will be enhanced because he will have more video surveillance cameras to use and more screens to watch but he says 
the skills that he has used as a Help Telephone Operator are the same skills he will apply as an Operator Surveillance.  

30 When cross-examined Mr Luis conceded that as a Help Telephone Operator the major part of his duties in any one day was to 
answer the telephone and to fill out a record of each telephone call received.  When asked if the number of telephone calls fell 
by 75% what would he be able to do, he said that he could use that time to monitor the CCTV screens.   

31 Mr Luis was cross-examined as to whether there were any arguments about Help Telephone Operators undertaking any duties 
that were not suitable for them to perform.  Mr Luis said that at no time did they refuse to carry out any duties that they were 
asked to do.  He said that every time they were asked to perform additional duties they asked to be reclassified to a level 7 or 
level 8.  The outcome of those discussions was that they were told that if they want to be reclassified they would have to 
discuss the matter with the Union and put forward a case when the enterprise bargaining agreement was being negotiated in 
early 2004.   

32 Mr Luis was also asked as to whether he was required to keep any records of information of any incidents that he saw on the 
CCTV screens when he was a Help Telephone Operator.  He said that there was no requirement to write reports except when 
an incident occurred.  In some matters he was required to prepare a witness statement for use in the prosecution of an offender.   

Respondent's Evidence 
33 Cliff Gillam testified that the Help Telephone Operator positions were abolished by the PTA on 11 November 2004 as a 

consequence of the impact of the new technology on the operation of the rail system.  Following discussions about the new 
technology the PTA concluded that the Help Telephone Operator positions would "wither away" as a result of the requirement 
of the operation of the new surveillance technology.  Sometime in late June 2004 (prior to registration of the Agreement on 
8 July 2004), he was requested by Pat Italiano to attend a meeting with Jim Clarke and Simon Mesaric.  At that meeting 
Mr Gillam became aware of the scope and extent of what was proposed for the new CCTV system.  He testified that one of the 
things that became immediately evident was that the Help Telephone Operator positions (which are effectively a reactive 
response to auditory signals) would be superseded by a requirement for operators to monitor video surveillance and actively 
intervene in incidents.  Mr Gillam says that the new technology requires a different focus and much higher level of exercise of 
discretionary judgment, a requirement for a much deeply versed understanding of emergency operating procedures, including 
various aspects of the Criminal Code.  He says that when they looked at this technology it became very clear to him that the 
existing Help Telephone Operator function would be effectively redundant by the time the new technology was "rolled out" 
and the operators were trained.  Consequently, the PTA took the view that they needed to design a new position which allowed 
them to undertake an analysis of the requirements of the new technology, how the technology would impose upon employees a 
wider range of skills and a greater exercise of discretionary judgment.  He arranged for the Operator Surveillance JDF to be 
drafted in mid-July 2004 and then to be evaluated by the Bi/Pers assessment tool, which is a job evaluation tool used 
extensively in the Western Australian public sector.   

34 Mr Gillam said that in determining the Operator Surveillance positions he noted that similar CCTV monitoring roles 
undertaken by the New South Wales and Queensland rail systems were salaried positions.  They also looked at similar salaried 
positions at Burswood Casino and at the City of Perth.   

35 As at 11 August 2004, the PTA felt it should provide advice to the employees that were to be affected by this decision and to 
inform them that the positions of Help Telephone Operator would be abolished and to advise the Union that would occur.  The 
Union and employees were given notice that a decision had been made.  They then entered into discussions and consultation 
about the nature of the organisational restructure and on 11 November 2004, three months after the initial advice was given 
that these positions would be abolished, the Help Telephone Operator positions were abolished.   

36 Mr Gillam testified there was no ability to reclassify the Help Telephone Operator positions. He says although the new system 
allowed the PTA to incorporate some aspects of the Help Telephone Operator job, the Help Telephone Operator function 
would cease to exist as a job in its own right.  He says the Operator Surveillance function is a much broader function with a 
higher level of responsibility and accountability.   

37 Mr Gillam testified that by acting in the Operator Surveillance positions the re-deployees will be able to acquire a considerable 
extra range of skills and begin to learn about the higher levels of responsibility, accountability and decision making that will be 
required of them in the position of Operator Surveillance.  Mr Gillam says that the new surveillance system is in its absolute 
infancy as at the end of December 2004, as there were very few stations connected to the new technology.   

38 Mr Gillam said that the classification exercise they undertook resulted in the Operator Surveillance position being placed at 
salaried level 1.9 which is at the top of the level 1 of the Federal Award.  He said that this has resulted in an increase in the 
base rate of pay of $24 a week, access to more generous long service leave provisions, increased access to public holidays in 
the sense that the Federal Award provides for access to two extra public holidays a year in lieu of service holidays and the 
capacity for annualisation of leave loading to base salary.  It is apparent from Mr Gillam's evidence that there will be no salary 
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progression within the position of Operator Surveillance as they have been placed at the highest level of increment of a level 1 
of the Federal Award.   

39 It was put to Mr Gillam that there did not appear to be any decision to carry out a reclassification of the position of Operator 
Surveillance in relation to the other security grades that operate within the REA Award.  In response, Mr Gillam said there was 
a consideration of the question of security grades but there were no relevant competencies that are established in the Training, 
Distribution and Storage Training package upon which the railways employees' classification system in the REA Award is 
fundamentally built on.  It is apparent from his evidence that this task was not attempted (Transcript page 114).  Mr Gillam 
expressed the opinion that there were no specific surveillance roles in the REA Award; in particular he says that Transit 
Guards, Customer Service Assistants, railcar drivers, overhead catenary maintenance or the level 3 surveillance officers that 
work at Claisebrook depot surveillance office, do not carry out similar work to the work of Operator Surveillance.  He said that 
the role of the depot surveillance officer is constrained in terms of expectation and relationship to the broad requirements of 
the system by comparison to what Operator Surveillance will be required to do (Transcript page 116).  When questioned 
further, he said that all these positions are jobs which require the incumbents to work on or about the system, they are not 
office based and they are not constrained to work in a single room.  When questioned about clause 2B – Structural Efficiency 
of the REA Award, in particular the commitment to provide employees with career opportunities through appropriate training 
to acquire additional skills, Mr Gillam said that career opportunities are generally available to PTA employees for both wages 
and salaried officers on the basis of selection on merit.  It is apparent from his evidence that he made it plain that wages 
employees can be promoted to salary positions and vice versa. 

40 James Clarke is engaged by the PTA as a Contract Superintendent for the Central Monitoring Room and the associated CCTV 
Control System.  He is also engaged as the PTA's technical consultant in relation to information technology, communications 
and CCTV matters.  He has held that position for approximately for two and a half years.   

41 Mr Clarke prepared the following summary of a comparison of the existing and new operator functions.   
" CCTV CONTROL SYSTEM – JOB DIFFERENCES SUMMARY 
Summary 
To summarise, the new CCTV Control System provides the capability for PTA to be far more proactive in regards to 
passenger safety and security than with the current systems. 
This additional capability brings with it a number of additional duties, responsibilities and potential liabilities that need to 
be carefully considered. 
COMPARISION OF EXISTING AND NEW OPERATOR FUNCTIONS 
A brief comparison of the operator's function with the current existing systems and the new CCTV Control System is as 
follows: 
Current Systems: 

- ET (Emergency Telephone) – telephone calls are received by the ET operator, who passes information 
on to relevant response authorities and records the incident.  Generally there is no vision available and 
the operator's role is largely reactive only, i.e. they rely entirely on the spoken word of the caller on 
the ET. 

- Existing CCTV surveillance – limited views are available of some stations and operators can 
undertake passive scans of camera views.  The majority of CCTV surveillance is automatically 
recorded onto tape without operator intervention.  In the event of an incident, tapes are pulled and the 
historical footage is reviewed.  The existing system is not alarm driven and generally operators have 
no knowledge of an incident until it is over and is reported by other means. 

- Even in cases when an ET caller reports an incident in progress, the operators generally do not have 
any live vision of the scene and can do little to change the outcome of the incident except record the 
details and report it to the relevant response agencies. 

New CCTV Control System: 
- This will be alarm/event driven, e.g. as soon as the ET button is pressed, the operator is alerted and 

cameras will zoom in on the ET caller.  While the operator is talking to the caller, the operator will 
have close up live views of the caller and can control the camera view and several other camera views 
around the station to view both the caller and the surrounding area and can zoom in on  offenders and 
follow an incident in progress. 

- Operators will be the first line of response and will be the first to be alerted to many types of incidents 
by the various incoming alarms including equipment tamper and vandalism alarms. 

- Many of the operator's initial response functions would be similar to that of Transit Guards except that 
they are not physically present at the scene.  They will have live vision of the incident occurring, they 
can talk to people at the scene, they can immediately alert their Supervisor or the Shift Commander 
who can direct them in the control of the incident.  Their prompt and responsive actions may 
determine the outcome of the incident, depending on their responses. 

- The operator now has the ability to talk to people on the station over the PA system, e.g. in the case of 
alarms that alert the operator to acts of vandalism occurring, the operator can immediately tell the 
offenders to stop what they are doing. 

- The operator can also assess a situation visually and could, for example, order the evacuation of a 
station via the PA, or otherwise direct the actions of the public at the station, under the direction of the 
relevant Supervisor. 

- Operators are likely to be exposed to much more stressful situations as they now have live vision of 
the incident, they are communicating directly with those involved, and their duties will require them 
to zoom in on and follow the events occurring.  These images may be disturbing on occasions as it is 
likely that operators will witness serious assaults and possibly fatalities including suicides. 

- Operators need to exercise great diligence and probity at all times in order that the use of the system is 
not compromised by improper or inappropriate use of the system.  Operators will need to strictly 
follow detailed operating procedures covering a wide range of activities. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 975 
 

- Operators will need to carry out significant clerical and administrative duties in the use of the 
computer-based alarm/incident management system, by logging incident details, checking system 
functionality, maintaining records and logs of activities and ensuring that procedural requirements are 
fulfilled." 

(Exhibit J) 
42 Mr Clarke testified that the PTA called for tenders for a new CCTV system in 2002.  A very lengthy tendering process with an 

extremely rigorous assessment and tender evaluation ensued.  Some of the preferred tenderers were invited to demonstrate 
their different technologies.  A decision was made in December 2003 to award the contract to Honeywell.  The contract was 
signed in April 2004.  Mr Clarke says that prior to April 2004 they did not fully comprehend what they would be able to 
achieve with the new CCTV system. 

43 Mr Clarke says a trial of CCTV equipment, which consisted of a number of different camera technologies, had been installed 
in the central monitoring room which Help Telephone Operators had to use.  Prior to the implementation of the new 
technology there was a hodgepodge of disparate technologies which were implemented over a period of time for a number of 
operational reasons.  Some were directed at significant antisocial behaviour at certain railway stations, others were 
implemented as a result of policy decisions when new stations were opened.  He said that the existing CCTV equipment 
enabled limited views being available at some stations with passive scans of camera views at other stations.   

44 Mr Clarke testified that in the new CCTV control system, the pressing of a button on the station by a patron will generate an 
alarm, which will then create a sequence of events.  The cameras will automatically zoom to the position where the button has 
been pressed and alert will be raised on the computer workstation in the central monitoring room and a number of options will 
be available to the Operator Surveillance responding to that alarm.  Before the telephone has rung the alarm indications and 
visions will be available to the Operator Surveillance.  The alarms will appear on the workstation and there will be some 
preliminary sorting by priority but it will be up to the operator to look at those alarms and determine which particular alarm 
they intend to deal with and in what order of priority.  The tools provided by the technology to make those decisions are 
primarily visual.  The operator will be required to make an initial judgment as to whether or not an individual alarm is 
important, perhaps more important than something that they are currently dealing with.  They can choose to change the order 
they deal with incoming alarms to suit what they perceive as the actual operational requirements at the time.   

45 Mr Clarke said that the new system also alerts the Operator Surveillance to other issues as there are a number of other alarms 
such as equipment tamper and vandalism alarms.  Mr Clarke says the new technology has different things to do.  There are 
various new alarms which have not previously been available, such as the tamper alarms for cameras, vandalism, alarms for 
equipment failures, duress alarms for people working on the station, intruder entry alarms, connections from fire alarms, lift 
alarms and escalator alarms.  Some alarms such as the ticket vending machine alarms, which already exist, are part of a 
separate alarms system and not part of the new CCTV control system.  The ticket vending machines and the equipment that 
monitors those machines is a separate function and will not be carried out by the Operator Surveillance.   

46 The new system has a facility for auditing the use of the cameras.  This is necessary to make sure that the system is being used 
for its correct purpose.  Any new lack of probity in the use of the system can be tracked and audited both internally and 
externally on a regular basis to detect any inappropriate use of the system.  Mr Clarke said there are many technical facilities 
provided by this new system.  The system is easy to use and the camera provides extremely good quality of images with very 
high magnification.  Mr Clarke wrote the draft CCTV manual that is to be used for the new system.  In preparing the draft 
manual he carried out substantial research including researching the roles of operators of surveillance equipment at the 
Burswood Casino, the Main Roads Department and the City of Perth.  He also obtained the NSW Government CCTV Code of 
Practice and Code of Conduct.   

47 Mr Clarke says the main differences between the two roles are the extent and magnitude of the alarms that will be used in the 
new system which result in the required response to be twofold.  One will be an alarm or event driven function, where the 
operator's attention will be drawn to a specific event or an incident occurring by means generated by the various technical 
alarms.  The second is the ability for the Operator Surveillance to carry out meaningful proactive video surveillance of the 
system.  The cameras will be placed in positions at the stations whereby an operator will be able to conduct a virtual tour of the 
station.  They will be able to look at all aspects of the station, by walking up and down a station.  They will be able to look at 
what people are doing, look at what is happening on the station and carry out continuous surveillance duties of the stations and 
surrounding areas.  This, he says, is a key fundamental requirement of using the technology correctly.    

48 Mr Clarke says that the new CCTV control system will require operators to have response functions similar to that of transit 
guards.  Whilst they will not be physically present at the scene, they will have live vision of incidents as they occur and will 
interact with a Shift Commander in the room.  They will also be able to intervene in incidents using the public address system.  
They will also be able to use the public address system to address safety issues such as telling someone to stop skateboarding 
on the station near the end of a platform.  Where necessary, they will be able to order an evacuation of a station using the 
public address system.  They will then be able to monitor the actions of the public as they leave the station, control the panic 
and direct people away from the scene.  The Operator Surveillance positions will be under the direction of a Shift Commander.  
As a result of the increased visual coverage and technical abilities of the system Mr Clarke says that the operators are more 
likely to be involved in more stressful situations.   

49 Mr Clarke says that the Shift Commander will continue to interact with the operators in the event of an incident occurring and 
where necessary the Shift Commander will take control of the incident from a management point of view.  It is anticipated in 
the case of a very serious incident, such as a train derailment or a bomb attack that the control room would become the focus 
of additional personnel, such as emergency services staff, senior management from the PTA, police and others, which may 
include special investigation officers.  Mr Clarke distinguished the responsibilities between the Shift Commander and the 
monitoring control supervisor function.  He said that the Shift Commander will have responsibility in relation to incidents 
which are happening but they will have no direct administrative responsibilities in relation to the Operator Surveillance 
positions. 

50 Mr Clarke says that a number of nuisance calls or vandalism calls are likely to decrease, because of visual tools that will be 
available to the Operator Surveillance and because of the public address system which will enable the Operator Surveillance to 
make announcements requiring people to desist from their behaviour.  Mr Clarke says that calls will drop in volume because 
malicious callers will become aware that they are being monitored and aware they could be given an infringement notice for 
what they are doing.  He also says the immediacy of the response should reduce the number of calls. 

51 Mr Clarke also points out that it is also a requirement for the new computer based system for the Operator Surveillance to 
carry out a number of administrative and clerical duties such as logging instrument details directly into the computer, running 
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reports that determine the nature of technical results and reports of the types of incidents that might occur at a particular 
locations.   

52 Mr Clarke was cross-examined about each one of the roles and responsibilities contained in the Help Telephone Operator JDF.  
He was asked in relation to each of those roles and responsibilities whether those were the roles and responsibilities of the 
position of Operator Surveillance.  Mr Clarke conceded that each one of the descriptors described the duties of an Operator 
Surveillance.  Mr Clarke, however, said that whilst each of the Help Telephone Operators had the use of limited CCTV, he 
was not able to comment on how much surveillance they carried out with that equipment. 

53 Pasquale Italiano, General Manager of Transperth Train Operations, testified that one of his roles is to oversee and implement 
all new initiatives in the Transperth rail operations system.  Mr Italiano said that it is anticipated that the new CCTV and the 
long line public address system will be complete and operational by the end of April 2005.  However, some of the cameras at 
Perth Station will not become operational until June 2005.  Those cameras relate to the smart rider ticketing project which will 
not be operational until that time. 

54 Mr Italiano testified that when the role of the Help Telephone Operator came on stream in 1998/1999, it was envisaged that the 
job would be a response role to the help telephone.  He says that the old CCTV equipment that they had in the central monitor 
control room was interim equipment.  He strongly maintained that the requirement to use the old CCTV equipment was put 
into the Help Telephone Operator JDF, to enable the Help Telephone Operator to get a "feel of the technologies that were 
about" and it was not intended the equipment was to be part of the Help Telephone Operator's direct responsibilities.  
Consequently, he says the requirement to use the equipment was not included in their manual.  He says that there were no 
instructions by him (Mr Italiano) to the Help Telephone Operators to use the CCTV equipment.  He also said that there was no 
direction to the Help Telephone Operators to respond to the CCTV images.  Mr Italiano said that they told the Help Telephone 
Operators when they installed the equipment that, "Here it is.  If you wish you may have a look at it, but if you don't wish to do 
so, then so be it." 

55 Mr Italiano says that the use of the speaker help telephones by the Help Telephone Operators at the railway stations to speak to 
the members of the public was not as a result of instructions from management, it was something they had taken on, on their 
own initiative.   

56 When cross-examined about the Help Telephone Operator JDF, Mr Italiano said that it was his management prerogative to 
exercise his discretion not to direct the Help Telephone Operator to carry out the duties set out in the Help Telephone Operator 
JDF.  It was also put to Mr Italiano in cross-examination (Transcript page 158) that Mr Luis had given evidence that whilst 
watching the CCTV system he was able to use the telephone help system to attract the attention of a young person on a 
skateboard and tell that person to desist what they were doing, to sit down and behave themselves and they did.  Mr Italiano 
said that he must applaud Mr Luis for doing that as that was not part of his duties.   

57 In a written statement prepared for the proceedings in the Australian Industrial Relations Commission, which was tendered 
into evidence in this matter, Mr Italiano says: 

 "The CMR is an integral part of the overall USIP project.  Dramatic changes are being made in staffing roles and 
numbers, the layout of the office and the nature of the security equipment installed in the area.  The CMR has been fitted 
out with custom build [sic] operator desks, video walls and a 'state of the art' system which provides the PTA with a 
genuine proactive capability in managing security concerns 'live' on the network in a manner that has not been possible to 
date.  This will result in improvements in public safety and surveillance activities, with the aim of reducing incidents of 
undetected assault, theft and vandalism on and around railway property.  This will be assisted by staff upgrading skills 
and taking on new tasks and responsibilities possible under the new surveillance technology.  For example, if cameras are 
not functioning the new level one positions are responsible for generating maintenance reports and monitoring outcomes.  
Also, if PTA equipment is being vandalised, staff are alerted by alarms and 'live' vision which is intended to assist in the 
deterrence and detection of such acts.  PTA staff have identified a range of new tasks and functions which are now 
possible with the new technology and this extra capability is shown in documentation presented to unions showing 
differences in the jobs required under the old help telephone area compared to the new system. 
OPERATIONAL REQUIREMENTS IN ESTABLISHING A TEAM OF SALARIED OFFICERS WHICH INCLUDE 
LEVEL ONE SURVEILLANCE OPERATORS 
1. The CMR area/jobs changed in response to the USIP project and the subsequent introduction of new technology 

with a range of new functions which will enhance overall customer and employee safety and reduce the costs to 
government of administering and maintaining the urban rail system.  The new technology and upgraded skills in 
the CMR area enable staff to be proactive in managing security concerns 'live' on the network and to deal with a 
wider range of security issues across the metropolitan system.  This was not possible before.  Previously the 
functions in the CMR evolved around responding to a telephone call from a patron located on a station platform 
with the Help Telephone Operator adopting a reactive approach to incoming call.  The wider range of functions 
which can now be managed by the PTQA through the new system requires that we adopt a much more efficient 
approach to job design eg teamwork, time management, and scheduling various productive tasks across all 
shifts. 

2. The PTA intends that the CMR area will run more efficiently and effectively under the new organisational 
structure announced to staff and unions in August of this year, which is based on an increased number of staff 
who are all salaried officers and who can work together as a team, particularly during emergencies.  The 
introduction of the technology, training and selection processes have begun to enable this objective to occur.  
The new staffi [sic] structure is intended to include new Level Four Shift Commanders, existing Level Two 
Ticketing Control Officers and new Level One Surveillance Operators.  The Level One's in this structure are 
considered salaried roles, for reasons which include: 
(i) the need for them to carry out more administrative tasks previously not done or very limited eg 

maintenance records and forms, proactive processing of data and running reports; forward planning & 
teamwork; 

(ii) flexibility in task allocation and staffing in area means that 'overflow' tasks can be taken on by 
ticketing officer or SO, if and when needed in an emergency situation; can 'act' and 'relieve' between 
roles without arguments about whether asked to undertake salaried tasks; and 

(iii) surveillance operators having an indirect supervisory function in that surveillance includes monitoring 
platforms and other areas and it is reasonable to expect operators in specified and limited 
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circumstances will be required to issue advice/instructions to wages staff to avoid imminent dangers, 
etc. 

3. Restrictive work practices caused difficulties in the past as the area was staffed by a mixture of salaried and 
wages employees.  The old Help Telephone Operator positions were involved in demarcation difficulties, 
demands and restrictions which increased costs and hindered the efficient operation of the area.  Problems 
included the following: 
a) Night Shift Practices 

In the night shift (midnight to 5.00am) it is necessary to have staffing for surveillance, but no trains 
are operating during this time frame for 5 of the 7 nights with trains only operating to 2.00am on the 
other two nights.  There is therefore minimal help telephone work (calls) available during this period.  
Management has attempted to increase their productivity by asking them to address and fill envelopes 
from the branches [sic] Revenue Protection area, but initially the HTO's argued about the volume of 
envelopes and limited this to 40 per shift rather than the 80 per shift asked of them.  In practice 
however, the work was rarely ever done and within months management referred the work back to the 
Revenue Protection area and staff spent time 'surfing' the Internet instead. 

b) Special Needs Requirements 
In Mid 2002 the HTO's initially refused to answer disability/special needs phone calls, after hours, and 
fill in a form that went with that call.  They argued that this was not a wages task.  After extensive 
debate and the involvement of the corporate People and Organisational Development Division, 
employees took on the duty as the PTA was able to demonstrate that it was a duty currently done by 
another wages employee group. 

c) Staffing during Unplanned Absences 
The CMR help telephone function is one of several key operational duties in Transperth Train 
Operations where every shift must be manned to enable all emergency calls to be responded to.  So, 
on July 8th 2002 after unexpectedly short staffing with one of the wages staff away sick, management 
tried to cover this vacancy with a Ticketing Control Officer from the same area, but a salaried 
employee, and this was opposed by ARTBIU, as was the alternative suggestion of using  contract 
personnel to fill unexpected short-term vacancies.  Management was hamstrung in regard to how it 
could cover this short term relief arrangements.  PTA was forced to source an alternate wages 
employee or pay overtime to existing incumbents, the outcome which the HTO's were obviously 
angling for on this occasion.  As it transpired an alternate wages employee was utilised. 

d) In August 2003 management requested HTO's undertake the tasks of recording radio checks from 
transit guards and the processing of TVM data cards.  Management request was formulated under the 
generic job description duty of 'Carry out as directed, such other tasks and functions that are within 
the limits of the employee's skills, competence and training'. 
The HTO's refuse to undertake these tasks on the basis that they were considered salaried tasks.  A 
meeting was subsequently held with representatives HTO's and the ARTBIU and the intent to 
progress the implementation of these tasks was not progressed any further by management." 

(Exhibit M)  
58 Mr Italiano says that they are hoping that the difficulties in the coordination between the Help Telephone Operator positions 

and other salaried positions in the central monitoring room will disappear with the creation of the Operator Surveillance 
position and that all positions will be able to work in a team situation. 

59 Mr Italiano was also cross-examined about the roles and responsibilities of the Help Telephone Operator JDF in relation to the 
duties performed by the Operator Surveillance.  When asked whether each one of those roles and responsibilities were the 
responsibilities to be performed by the Operator Surveillance, Mr Italiano said yes.   

60 Judith Allen-Rana is a People Services Coordinator.  She had responsibility for the process which saw the positions of Help 
Telephone Operator abolished and the new positions of Operator Surveillance created pursuant to the provisions of the Public 
Sector Management Act 1994.  She, however, did not have any involvement in the preparation of the JDF for the Operator 
Surveillance or prepare the Bi/Pers assessment.  She testified that the Applicants for the Acting Operator Surveillance 
positions were required to undergo psychological testing.  She, however, conceded when cross-examined, that psychological 
testing is a requirement of national medical standards determined by the Rail Regulator. 

61 Simon Mesaric is the Supervisor of the central monitoring room.  Consequently, he is the direct supervisor of each of the 
Acting Operators Surveillance.  At the time of giving evidence on 20 December 2004, an interim roster was in place whereby 
one Operator Surveillance was rostered to work for eight hours within a 24 hour period 7 days a week.  In January 2005, 
another interim roster will be put in place for 10 Operator Surveillance positions.   

62 Mr Mesaric testified that his current duties include the supervision of all of the Operators Surveillance and two Ticketing 
Control Officers.  He also supervises the car park attendants and the Video Surveillance Officer.  Mr Mesaric was asked to 
explain why in his view employees might think that the position of Help Telephone Operators is the same as the Operator 
Surveillance.  He said that the system has just been developed and only has one station fully operational and that as at the end 
of December 2004, the Operators Surveillance were attending to their Help Telephone Operator duties and to the incidents that 
occur at Bassendean where the new CCTV system has been fully implemented.  On 1 October 2004, Mr Mesaric sat down 
with one of the Help Telephone Operators and made a note of all the duties they carried out for one hour.  He said that as a 
result of that exercise he concluded the majority of their work was to answer the help telephone.  At the time he conducted the 
exercise, the new CCTV equipment at Bassendean was not operational.   

63 Mr Mesaric also says that the majority of tasks of the Operator Surveillance will dramatically differ from that of a Help 
Telephone Operator.  Mr Mesaric said that the Help Telephone Operators had several CCTV screens which showed images at 
outlying stations and at the Perth city station but there was no record kept of the use the Help Telephone Operator made of the 
screens.  They were not disciplined if they did not look at the screen. 

64 In relation to the new position of Operator Surveillance, Mr Mesaric said that the Operator Surveillance will have full control 
of the situation having both the eyes of the transit guard and the phones to assist the transit guards with all avenues of the 
situation, whether it be an emergency or a situation.  They will be able to zoom in on any suspects and be able to view the area 
for other emergencies that may arise and also be able to track offenders if they left the scene.  By monitoring the cameras and 
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positioning them appropriately they will be able to gather identification evidence of the offender.  Mr Mesaric says that each of 
the Operators Surveillance will be required to attend each of the urban stations to obtain a "feel of the area", to obtain a greater 
knowledge of the stations and layouts as the software is two dimensional and they will have problems visualising the area 
unless they are familiar with the layout of the stations. 

65 In relation to the use of the Help Telephone Operator system Mr Mesaric said that about 60% of all calls which are currently 
received in the central monitoring room are nuisance related calls.  He says that new telephone units are being set up on the 
stations which will have better signage which will have the effect of educating people.  Consequently, he says the PTA 
envisages that the volume of those calls will drop dramatically.   

66 Mr Mesaric says that they have not tested the long line public address system as it has only just been accepted as a prototype.   
67 Mr Mesaric was cross-examined about the number of cameras that will operate across the entire system when the new CCTV 

system is fully operational.  There will be 83 stations and each station will have between five to 12 cameras.  The monitoring 
system will enable the Operator Surveillance to view 16 stations at any given moment.  It is anticipated that at least two 
Operators Surveillance will be working at any one time.  When the Mandurah line comes online there will be additional 
stations and additional cameras.  Mr Mesaric conceded that even when the new network is up and running the CCTV system 
will not be able to monitor two-thirds of the urban stations, so that if incidents occur at stations that are not being monitored 
there will be a reliance on the telephone system to alert the Operator Surveillance to a problem at a particular station.  Once 
that occurs the cameras will automatically switch to that person at the station.   

68 Mr Mesaric recently worked with Mr Luis when there was a situation involving a recent bomb threat at a station.  He agreed 
that Mr Luis used the help telephone to talk to people at the other end who were providing information and he (Mr Mesaric) 
contacted the appropriate authorities and that during that event they worked together as a team.  Mr Mesaric said that, 
however, until two Operators Surveillance and one Supervisor are rostered each shift there may be events that occur when 
there is only one person on a shift.  Mr Mesaric also said that in the event of an emergency a Ticketing Control Officer will be 
able to assist Operator Surveillance as the Ticketing Control Officer has the capacity and training to use the cameras.   

69 Peter Armstrong gave evidence on behalf of the Respondent.  He is currently an acting Ticketing Control Officer.  He was 
previously employed as a Help Telephone Operator for a period of six months in 2004.  When he gave his evidence on 
22 December 2004, he said that he would be taking up the position of Acting Operator Surveillance in the following week.  He 
said that he had completed the first part of his training for the position of Operator Surveillance.  Mr Armstrong testified that 
he sees the roles as Operator Surveillance and a Help Telephone Operator as different.  However, Mr Armstrong did not give 
any specific evidence as to why he had reached this conclusion.  Mr Armstrong testified that there is an overlapping of jobs 
between a Ticketing Control Officer and Operator Surveillance positions.  He said that they share the base radio, answer the 
telephone during lunchbreaks and during toilet breaks they assume each others duties.   

Submissions 
70 The Union challenges the decision made by the PTA to restructure its central monitoring room as part of its comprehensive 

upgrade of security systems through the Urban Security Initiatives Programme ("USIP") on the basis that they contend that the 
decision of the PTA to declare the position of Help Telephone Operators redundant is not a genuine redundancy.  They say 
what has become redundant is the old technology.  Whilst the Union concedes that the introduction of the new technology 
which delivers expanded live vision into a central monitoring room utilising upgraded software computer tools, will enable 
employees to be more proactive and reactive in managing security concerns across the metropolitan rail network, the skills, 
tasks and responsibilities used by the former Help Telephone Operators are, in substance, the same skills, tasks and 
responsibilities which will be required to be used by each of the Operators Surveillance.  In summary, the Union says that the 
employment positions are substantially one and the same and can be best described as an addition of work warranting 
reclassification. 

71 The Union says that should the Commission find that the decision of the PTA to declare the positions of Help Telephone 
Operators redundant did not constitute a genuine redundancy, the PTA is required to reclassify the positions within the bounds 
of the Agreement which is underpinned by the classification structure contained in the REA award.  The Union says that by 
entering into the Agreement the PTA is barred by law from reclassifying the positions outside of the terms of the Agreement 
and the REA award.  In relation to this argument, the Union argues that it is an implied term of the Agreement that the 
employees would be reclassified within the bounds of the classification structures referred to in the Agreement. 

72 The Union says the evidence of Mr Greer and Mr Luis establishes that the skills, tasks and responsibilities contained in the 
Operator Surveillance JDF, are the skills, tasks and responsibilities of the Help Telephone Operators.  Their evidence 
establishes that the only change to the work is that they have "new toys" to use to perform their duties.  

73 Mr Ferguson, on behalf of the Union, pointed out that given that Mr Mesaric's evidence establishes that from April 2005, the 
central monitoring room will have the capacity to only view 16 urban railway stations at any one time, that at any one point in 
time only one-third of the stations could be monitored, the other two-thirds of the stations will solely rely upon the telephone 
system.  It is contended on behalf of the Union that the PTA speculates that the use of the telephone by the public will decline 
in time.  The Union says that may occur but it may not. 

74 Mr Ferguson pointed out that the evidence given by Mr Mesaric is contrary to the evidence given by Mr Italiano in relation to 
the use of the CCTV equipment by the Help Telephone Operators.  Mr Italiano said that the CCTV screens were only placed in 
the central monitoring room for the Help Telephone Operators to use if they wished.  This was contrary to the evidence of 
Mr Mesaric, whose evidence was that the Help Telephone Operators were required to carry out instructions from transit guards 
to assist transit guards by monitoring the situation by using the technology that was available to them (Transcript page 199). 

75 The Union referred to clause 2B of the REA Award – Structural Efficiency.  They contend that insofar as the Structural 
Efficiency principle requires the parties to provide employees with career opportunities, appropriate training and the ability to 
acquire additional skills, if these jobs are taken out of the wage structure into the salary officers' structure the career 
opportunities that exist for other employees who work in security areas such as Transit Guards and customer service officials 
will be diminished.  The evidence given by Mr Greer and Mr Luis establishes that they had been able to progress through 
wages grades.  It is also pointed out that Transit Guards that are at REA level 5 carry out some clerical and administrative 
tasks, in that they are required to write up reports and they receive training in the gathering of evidence and the compilation of 
court briefs and they have to write tickets and infringement notices (Exhibit 4). 

76 Further, it is contended on behalf of the Union that if Principle 6 – Work Value Changes – of the State Wage Principles is 
applied, that prima facie the work of the operators would warrant the creation of a new classification or the upgrading to higher 
classification to level 7 REA Award, which would bring them in line with the Transit Guard Team Leaders, who are level 7 – 
wages employees who play a co-ordinating role.  The Transit Guard Team Leaders write reports and supervise Transit Guards.  
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The Union also says that the administrative skills performed by the Transit Guard Team Leaders are similar to what is required 
of an Operator Surveillance (Exhibit 5).  It is argued by the Union that taking the positions out of the wages system will have 
an effect of seeing these people left behind as their relativities have been changed and it will disturb the internal relativities 
which existed within the wages structure prior to the abolition of the Help Telephone Operator positions. 

77 The Union says that Mr Italiano's evidence in relation to management issues raised in the past in respect of the work performed 
by the Help Telephone Operators is nothing more than employees angling for a bit of overtime, and if this is the only reason 
put forward as to why they should be salaried officers, the Union says that this should not be a relevant consideration in 
declaring the positions redundant. 

78 The Union seeks a declaration that the Operators Surveillance are employees of the PTA working in the Western Australian 
Government Railways and are positions which are capable of inclusion in the REA award.  The Union does not dispute that the 
process which was applied in making the Help Telephone Operators positions redundant was not properly carried out in 
accordance with the Public Sector Management Act and the Public Sector Management (Redeployment and Redundancy) 
Regulations 1994.   

79 The PTA says that the position of Operator Surveillance is a different job from that of Help Telephone Operator.  They say the 
argument is not about the nature of the work, not about the type of work or whether or not one union has coverage as opposed 
to another union.  The PTA says it is about the job itself, whether it is the same job that was abolished.  The PTA says that 
whether a job is a different job does not turn on whether a job is radically different.  The PTA says it has the right to 
restructure by abolishing the position of Help Telephone Operator and to create the position of Operator Surveillance, pursuant 
to the doctrine of management prerogative.  It is recognised, however, that the employer's right to organise its business in a 
way which it considers is the most efficient is subject to that right being exercised in a manner which could not be described as 
harsh, unjust or unreasonable.  The PTA says this argument goes to the Commission's discretion to refuse the orders sought by 
the Union, even if the Commission comes to the view that the jobs are the same.   

80 The PTA says that in determining the question whether the job of Operator Surveillance is different to that of Help Telephone 
Operator, the Commission should have regard to the fact that they are different jobs although there are similarities in some 
areas of work.  They say that the Commission should have regard to the fact that a job is made up of a complex mixture of 
things, including the knowledge required, skills, responsibilities, tasks done, the selection criteria, work environment, pay 
rates, the organisational structure and reporting relationships.  The PTA say that these are not the only matters that may 
determine that one job is different to another.   

81 The PTA says that there are different skills required to operate the new CCTV equipment, the software is different and the 
operators will need to have different skills to use the software, as emergency incidents will require quick responses.   

82 In relation to the argument as to why the job should be regarded as a salaried job rather than a wages job, the PTA says that 
when one has regard to similar roles in the City of Perth and the New South Wales and Queensland state rail operators, the 
Commission should have regard to the fact that those positions are salaried.  Further, they say the classification definitions in 
clause 45 of the REA Award refer to a metal trades competency based classification structure.  In particular, they contend that 
the Operator Surveillance would not fit within any of the classification descriptors in clause 45.  They also say that the work of 
the Operator Surveillance is office based, whereas none of the wages employees work at totally office based locations.  Other 
wages employees work near or along a railway line and they use trade skills or use tools on the maintenance of the equipment 
or the railway line.   

83 The PTA says that the work of the Operator Surveillance will entail more administrative work than that required by the Help 
Telephone Operators.  The PTA also says that the Commission should have regard to the history of how the Help Telephone 
Operator rates were set.  The PTA made a submission from the bar table that initially the Help Telephone Operators' rates were 
derived from workplace agreement rates, which were set at midrange of a level 1 officer and were advertised as salary level 1 
positions.  The PTA, however, concedes that the Help Telephone Operator JDF makes it clear the positions were later set at 
level 6 - REA.  Further REA level 6 was the basis on which the wages had been negotiated with the Union when negotiating 
the Agreement.  The PTA submits that the Help Telephone Operator job had been categorised as a wages job in error.  No 
evidence, however, was adduced to support this contention.  They say that the Transport and Distribution Package, which is a 
profile used for classifying wages positions could not be used to assess the Operator Surveillance positions.  They point out 
that the applicants for the position of Operator Surveillance have had to undergo psychological tests to ascertain their 
suitability for the positions which was not a requirement of the Help Telephone Operators. 

84 The PTA says that the responsibilities of the two positions are different in that the Operator Surveillance is required to be 
proactive, to actively intervene in situations and to pre-empt incidents.  Unlike Help Telephone Operators they will not sit 
passively waiting for the telephone to ring or passively watch a monitor.  They will be required to initiate tasks to go on "tours 
of duty" and be involved in equipment maintenance tasks.  When viewing members of the public their work will be audited.   

85 The PTA says that the consequence of the Union's argument is that if the complexity of the job and the frequency of duties 
have increased which warrant reclassification is acceptable, then the conclusion that must be reached is that the job is not the 
same.  Further, the PTA contends that an employee cannot claim a retrospective entitlement to reclassification in respect of 
work value that has not yet occurred.   

86 The PTA contends in reply to the argument that the PTA has not complied with clause 38 of the Agreement that it has 
complied with clause 6A of the REA Award – Introduction of Change.  They have also complied with the public sector 
legislative procedures. 

87 The PTA says the creation of the new positions will provide flexibility, effectiveness, multi-skilling, teamwork and a reduction 
in demarcation disputes and this is consistent with s 6(af), (ag), (c) and s 26(1)(c) and (d)(vi) of the Act. 

88 The PTA says that if the Union is successful the employees who are affected by this decision will have their pay reduced.  The 
PTA's contention is based on the assumption that the positions will not be classified beyond level 6 – REA. 

89 The PTA says that it cannot be disputed that there will be an immediate reduction of 50% of telephone calls because there will 
be 2 operators on duty not one. 

90 It is submitted on behalf of the PTA that the Help Telephone Operator: 
(a) did not have the ability to zoom in and take a snapshot of offenders; 
(b) did not respond to a wide range of alarms; 
(c) did not conduct "tours of duty";  
(d) did not conduct surveillance of school children or places within the urban rail network that are targets for 

vandalism or graffiti; 
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(e) did not write reports on what they had observed on the CCTV system;  
(f) did not report to a Shift Commander; and 
(g) were not required to submit psychological testing. 

91 The PTA points out that the Help Telephone Operator rates of pay were set relative to a C10 tradesperson whereas the 
Operator Surveillance rates of pay have been set using the Bi/Pers measurement applicable to salaried officers. 

92 The PTA contends that the "job" is what is directed by the JDF and what the general manager requires the incumbents of the 
job to do.  The job does not comprise duties which the employees have assumed and which are not authorised. 

Conclusion 
93 Having heard and considered all of the evidence and the submissions carefully, in my opinion the decision by the PTA to 

abolish the positions of Help Telephone Operator and create the positions of Operator Surveillance cannot at law or in fact be 
properly characterised as a redundancy or a "genuine" redundancy.  Whilst the Public Sector Management (Redeployment and 
Redundancy) Regulations do not define the meaning of redeployment or redundant, s 40(1) of the Minimum Conditions of 
Employment Act 1993 does.  Section 40(1) defines "redundant" to mean "no longer required by an employer to continue doing 
a job because the employer has decided that the job will not be done by any person".  In Amalgamated Metal Workers and 
Shipwrights Union of Western Australia v Grant Electrical Industrial Pty Ltd (1989) 69 WAIG 1019 at 1022, the Full Bench 
unanimously led in relation to the definition of redundancy in the Metal Trades (General) Award that the core of redundancy is 
that: 

"(1) The employer must have made a definite decision that he no longer wishes the job to be done by 
anyone. 

(2) This must not be due to the ordinary and customary turnover of labour.  For example, a replacement of 
an employee with one set of skills by another with a different set of skills was held not to be a 
redundancy (see AMWSU v Fran Marine Services (WA) Pty Ltd 68 WAIG 894 pre George C)." 

94 It is common ground that the question for determination by this Commission in this matter is whether the "job" of Help 
Telephone Operator is different to Operator Surveillance.  In determining that question, the Commission must first determine 
in the circumstances what constitutes the "job".  To do so the Commission must consider what are the tasks, roles and 
responsibilities of the positions. 

95 I do not accept Mr Italiano's evidence that the JDF for the position of the Help Telephone Operator did not set out the tasks, 
roles and responsibilities of the position.  In particular, I do not accept his evidence that the Help Telephone Operator was not 
required to use or monitor the CCTV system that was in place.  His evidence on this point is inconsistent with the evidence 
given by Mr Clarke, Mr Mesaric and the evidence given by Mr Greer and Mr Luis.  It was not put to Mr Greer or Mr Luis 
when they were cross-examined that they had not been directed to use the old CCTV equipment when performing their duties.  
It is inconceivable that any public sector organisation would put in place a JDF that requires monitoring of CCTV equipment 
and provide their employees with that equipment and not require them to use it.  

96 In assessing whether a "job" is a different "job", the Commission must be mindful of the fact that in the 21st century most jobs 
do not remain static.  Changes in the way people work are often constant, particularly where jobs involve the use of 
technology.  In this matter the technology available to the Help Telephone Operators to deal with the security of passengers 
and customer assistance has increased over time.  When the positions were first created, the only equipment available to Help 
Telephone Operators to perform their functions was the emergency telephone system.  Over time visual information became 
available with the introduction of a number of limited cameras.  Later more cameras providing limited visual information were 
introduced.  The Help Telephone Operator's manual does not deal with the use of cameras, yet the Help Telephone Operator's 
manual made it clear that the duties of the Help Telephone Operator were to: 

"... cater for most requests for help or assistance in a variety of circumstances including: 
• Physical assault 
• Vandalism 
• Extortion and intimidation 
• Train operation emergencies 
• Medical emergencies 
• Hazardous situations 
• Fire 
• Bomb threats" 

(Exhibit K page 5) 
97 These duties remain unchanged in the sense that these are duties the Operator Surveillance will be required to perform.  The 

technology that is available to them to perform those duties has, however, changed.  A change in the sophistication of 
equipment available to an employee does not necessarily mean that the job performed by an employee is no longer required.   

98 Having conducted the inspections and heard all of the evidence in this matter it is clear to me that the Operator Surveillance 
will be required to perform additional duties: 

(a) in relation to attending to monitoring of alarms; and 
(b) in the sense that the volume and intensity of visual monitoring will increase thus requiring a greater exercise of 

judgement. 
99 Notwithstanding these additional duties, I do not accept that the job required of a Help Telephone Operator has ceased to exist.  

The duties of the Help Telephone Operator set out in their JDF and paragraph [96] of these reasons are still required to be 
carried out.  There is no convincing evidence before me that the administrative tasks that will be required to be carried out to 
operate the new system constitute any significant change to the duties to be performed.  The name of the job has changed.  I do 
not accept the provision of a long line public address system will change the nature of the duties and responsibilities of the job.  
Whilst I accept that the operators of the surveillance equipment will be able to be more proactive in preventing offences and 
incidents affecting the safety of the public that again does not mean the job is different. 
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100 Whilst the distinction is fine, there is a difference at law between reclassification of work including the creation of a new 
classification of work, which is fundamentally entrenched in award regulation through the operation of Principle 6 of the 
Statement of Principles – June 2004 (2004) 84 WAIG 1521 at 1547 and declaring a job redundant and creating an new job.  
Principle 6 recognises that a job can be reclassified or a new classification created where the nature of the work constitutes a 
significant net addition to the work, skill and responsibility required.  Whilst I do not express a definitive opinion whether this 
test has been met, it is important to observe that Principle 6 contemplates that when a reclassification occurs or a new 
classification is created the nature of a job may change.  However, Principle 6 does not contemplate that where the criteria set 
out in Principle 6 is met that the job ceases to exist and a new job is created. 

101 For an employer's decision to be a decision that the job will not be done by anyone, the substantial duties, roles and 
responsibilities of the job must not be required to be done in the employer's organisation.  In this matter the duties, roles and 
responsibilities of the Help Telephone Operator have been incorporated into the position of Operator Surveillance.  There are 
now additional duties, roles and responsibilities, but the work essentially remains the same.  In particular the duty to respond to 
emergency calls and requests for help from the public is a core duty.  Whether that assistance is rendered in a reactive or 
proactive way is immaterial to the issue whether the job is or is not still required to be carried out. 

102 Whilst I accept that there is nothing prohibiting the establishment of career paths in organisations which anticipate employees 
move from one award structure to another, the Union's argument that the work of the Operator Surveillance positions should 
be measured against other REA security positions is an issue which will be relevant when undertaking the exercise of 
reclassifying the Help Telephone Operator positions pursuant to the terms of clause 38.1 of the Agreement. 

103 Clearly the nature of the work of the Help Telephone Operator over time has changed.  Whilst I am not called upon in these 
proceedings to assess the extent of that change in relation to the application of the criteria in Principle 6, it is apparent that the 
title of the job, Help Telephone Operator, may no longer be appropriate. 

104 I do not accept the contention that because surveillance positions with other rail operatives, the City of Perth and Burswood are 
salaried, it follows that these positions should be salaried. No evidence has been adduced as to the history of award or 
industrial agreement regulation of those positions or in relation to the structure of those organisations, or the duties, roles and 
responsibilities of those positions. 

105 Further, I do not accept the contention that the Operator Surveillance position cannot be reclassified or a new classification 
created within the REA Award.  The evidence establishes that the PTA did not attempt to undertake this exercise despite their 
requirement to do so pursuant to clause 38.1 of the Agreement. 

106 As to the matters raised by Mr Italiano in the statement he prepared for the proceedings in the Australian Industrial Relations 
Commission relating to past disputes about the performance of duties by the Help Telephone Operators, these issues are not 
relevant to determining the appropriate classification of a job.  If these issues were relied upon in making the decision to make 
the Help Telephone Operator positions redundant the decision would be open to challenge on that ground.  The issues raise 
consideration of the duties contained within the Help Telephone Operator JDF.  If those duties were contemplated by the JDF 
the PTA could have dealt with these issues as disciplinary matters. 

107 For the reasons set out above I will make a declaration in the terms sought by the Union in paragraph [1](6)(a), (b) and (c) of 
these reasons for decision. 

108 I do not find it necessary to consider the Union's argument that it is an implied term of the Agreement that the position of Help 
Telephone Operator would be reclassified within the classification structure of the Agreement as it is clear from my reasons 
for decision that the job as it now exists in the Operator Surveillance JDF should be submitted for reclassification as required 
by clause 38.1 of the Agreement. 

109 I do not intend to make an order in relation to APPLA 1068 of 2004 until the PTA have completed the reclassification process. 
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Declaration 
HAVING heard Mr Ferguson on behalf of the Applicant and Ms Bishop on behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 1979 ("the Act") hereby declares that: 

(a) The position of Help Telephone Operator is in substance a position utilising skills, tasks and responsibilities as is 
envisaged for the proposed Operator Surveillance position and that the employment positions are one and the same. 

(b) The position of Help Telephone Operator which was made redundant was not a genuine redundancy – but rather an 
employment position that resulted in a name change with the associated introduction of expanded visual technology 
– utilising upgraded software computer tools. 

(c) The position of Operator Surveillance is a position capable of being graded within the Railway Employees’ Award 
No. 18 of 1969 (“the REA”) as per recognition that all other security grades of employment, that are subject to the 
classification grades of employment contained in the Public Transport Authority Railway Employees Enterprise 
Agreement 2004 AG 110 of 2004 and capable of inclusion within the REA. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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CatchWords Termination of employment - Harsh, unjust and unfair dismissal – Whether employee breached 
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Appropriateness of penalty - Fairness of dismissal - Application dismissed - Industrial Relations Act 
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Decision 
1 This is an application made pursuant to s.44 of the Western Australian Industrial Relations Act 1979 (“the Act”).  The matter 

was unresolved in conference on 30 July 2004 and referred for hearing in the following terms: 
“THE APPLICANT 
The applicant union claims that: 
1. Mr Allan (sic) Bond was until recently employed by the respondent company as an electrician at its Finucane 

Island Operations. 
2. The respondent company terminated Mr Bond’s employment on Monday 28 June 2004 for allegedly 

breaching isolation procedures. 
3. Mr Bond’s actions in opening the electrical cabinet housing the long travel drive isolator switch in the sub-

station of the boom stacker when it was tagged and locked out by other workers were appropriate and did not 
compromise the safety of other employees. 

4. Mr Bond’s actions did not breach the respondent company’s Tagging Regulations.   
5. In view of the above Mr Bond’s termination by the respondent company was unfair. 
The applicant union seeks an order that Mr Bond be reinstated to his previous position without loss of remuneration or 
conditions. 
THE RESPONDENT 
The respondent company: 
1. Denies that the termination of Mr Bond’s employment was unfair. 
2. Opposes the claim and orders sought.   
3. States that Mr Bond’s employment was terminated on the basis set out in the letter from the respondent 

company to Mr Bond dated 28 June 2004.” 
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2 The applicant’s member, Mr Alan Bond, had worked for the respondent at Finucane Island as an Electrician for approximately 
20 years.  He was dismissed on 28 June 2004 following an Incident Cause Analysis Method (ICAM) and a disciplinary hearing 
into his actions on 4 June 2004.  His letter of termination reads as follows: 

“I refer to the disciplinary investigation conducted on 11 and 18 June 2004 in relation to your opening of an electrical 
cabinet that had been isolated, tagged and locked out by other workers working on the boom stacker on 4 June 2004. 
In the investigation you admitted having opened the electrical cabinet housing the Long travel drives isolator switch in the 
sub-station of the boom stacker when it had been locked and tagged with the Personal Danger Tags of 12 workers 
working on the boom stacker at the time. 
You stated that you opened the cabinet, without consulting any of the workers working on the boom stacker whose 
Personal Danger Tags were on the locks attached to the hasp on the cabinet, to “ensure two points of isolation”. 
The investigation has found that your actions were entirely unacceptable in seriously compromising the safety of the 12 
workers who had placed their Personal Danger Tags on the locks attached to the hasp on the electrical cabinet that you 
opened. 
Your actions were also in breach of sub-clause 1.2 C and G of the Tagging Regulations in that you in effect removed 
those 12 workers’ danger tags and operated the isolation switch to which those tags were connected by opening the 
electrical cabinet. 
Pursuant to clause 8 of the Tagging Regulations breaches of the sub-clause have the penalty of dismissal applicable. 
Further, I note that you have received several notes to file over the past two years in relation to breaches of safety and, in 
particular, a written warning for a tagging breach on 17 July 2003. 
In all the circumstances, and having-considered all the matters raised by you, the Company considers that you are 
unsuitable for further employment and your employment is terminated in accordance with clause 9(3) of the Award with a 
payment in lieu of notice. 
Please contact HR Assist on 1800 247 772 to finalise procedural aspects of your termination of employment.”  [Exhibit 
A1] 

3 The process of the disciplinary inquiry was not challenged in the referral or at hearing.  However, Mr Murie for the applicant 
union challenged at hearing the validity of the ICAM investigation in terms of the process adopted compared to the 
respondent’s guidelines [Exhibit A18] and the conclusions reached.  In short, the applicant says that the actions of Mr Bond 
were appropriate, the regulations were not breached, the safety of others was never put in jeopardy, the respondent failed Mr 
Bond by its lack of training and competency testing and the penalty was too harsh given Mr Bond’s long service. 

4 It is common ground that on 4 June 2004 Mr Bond was engaged in assisting Mr Adam with the maintenance of the east motor 
of the conveyor belt below the boom stacker.  Mr Adam is a fellow electrician but was employed by a contractor, Broad 
Spectrum.  Prior to commencing that work Mr Bond entered the control panel room on the boom stacker and accessed by use 
of a screwdriver the electrical cabinet which housed the long travel driver isolator switch (“the isolator switch”).  There is a 
small hole in the door of the cabinet which is able to be accessed in this manner.  He shut down two 48V circuits then closed 
the cabinet.  The isolator switch was in the off position, meaning that there was no power to that circuit.  The isolator switch is 
typically turned off and on by use of a handle on the exterior of the cabinet.  That handle was locked with a hasp, padlocks and 
12 personal danger tags.  Each person engaged on the maintenance of the boom stacker had tagged out onto the cabinet handle 
as they are required to do so.  Theoretically then no one could access the isolator switch without having all personal danger 
tags, padlocks and the hasp removed by the respective individuals.  However, there is an override capacity in the electrical 
cabinet whereby the door can be opened by use of a screwdriver placed through the small hole.  This is what Mr Bond did.  
The whole process took him no more than a minute or two.  In doing so he did not switch on the isolator switch; albeit the rod 
which would otherwise have connected to the handle could have been turned by hand and hence moved the switch to the ‘on’ 
position.  I inspected the electrical cabinet prior to hearing and turned the rod by hand between on and off positions.  A firm 
grip and a moderate degree of pressure are required. 

5 There were two other workers in the boom stacker control room at that time, Mr Ibbotson and Mr Mansfield.  Mr Ibbotson is a 
team leader in the electrical division at the main plant at Finucane Island and employed by the contractor Broad Spectrum.  He 
supervised Mr Bond at the relevant time of the incident.  There were a number of other workers engaged in maintenance tasks 
during the shut down who were working in and around the boom stacker.  Mr Ibbotson says that Mr Mansfield challenged Mr 
Bond after he had closed the electrical cabinet and before he left the room.  His evidence is that Mr Mansfield said to Mr 
Bond, “what the fuck are you doing?” [Exhibit R17].  The matter was then reported and an investigation commenced.  Mr 
Adam was directed to re-confirm the isolation.  He did so by having all tags removed by the respective personnel, re-isolating 
the switch and locking on to the handle. 

6 The two 48V circuit breakers which Mr Bond turned off were downstream from the isolator switch.  By flicking those circuit 
breakers there was a further barrier to power being applied to the circuit.  However, there was no power to the circuit as the 
isolator switch was off, the Main Incoming Panel was off and the power from sub-station one was also off.  There is some 
difference of evidence and contention as to whether the Main Incoming Panel was off.  This was covered in closing 
submissions by both parties.  Mr Murie rightly submits that the ICAM process concluded that the Main Incoming Panel was 
off.  The evidence of Mr Bond is that this was off.  There is only emergency lighting and no air-conditioning in the control 
room if this panel is off.  This was the case, according to Mr Bond, when he entered the room.  The Commission examined Mr 
Bond on this point and I accept his responses.  Mr Ibbotson expressed a different view but he was uncertain in his evidence on 
this point.  The point is that there was no power to the circuit in any event as three separate switches which interrupt power and 
which were upstream of the two 48V circuit breakers were all off.  There was no power to the boom stacker at that time and 
Mr Bond’s actions did not change that situation.  The reason for the screwdriver override is so that the cabinet can be accessed 
in case of emergency.  There is no suggestion that such an emergency existed. 

7 The respondent found that Mr Bond, by his actions had breached sections 1.2C and 1.2G of the tagging regulations (Exhibit 
A2).  These sections reads as follows: 

“1.2 C You shall not attempt to operate any isolated device where there is a lock or personal danger tag attached to 
it, unless it is done in circumstances of emergency. 

1.2 G YOU SHALL NOT remove another persons Personal Danger Tag EXCEPT in an emergency situation.  In an 
emergency situation YOU SHALL account for all personnel with Personal Danger Tags on the isolation 
device before YOU remove their Personal Danger Tags.” 



984 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

8 Sections 1.2 A and B of the tagging regulations are also relevant and read as follows: 
“1.2 A A Personal Danger Tag, Hasp and Lock (where they can be fitted) shall be attached to an isolator (eg; switch, 

plug, decontactor valve, clamp, restraint or locking device) or any Isolation or Earth Device whenever there is 
a danger of personal injury to yourself from the unexpected operation or movement of plant.  You SHALL 
ensure the APPROPRIATE isolation device(s) are isolated correctly.  If in doubt/unclear seek assistance from 
your supervision. 

B You SHALL 
• Place your Personal Danger Tags. Hasp and Locks. (where they can be fitted) before you begin 

work on the equipment. 
• Affix a hasp and then lock the hasp and attach a Personal Danger Tag to the lock and retain the key. 
• Ensure YOUR Personal Danger Tag is printed legibly with ALL details fully completed. 
• If the isolation device is of a type that cannot be locked your Personal Danger Tag shall be affixed 

to the isolation device. 
• If you are in any doubt as to the location of the isolation device contact Supervision. 
• The Lock and Hasp can only be removed after all individuals have removed their Personal Danger 

Tags. 
IF IN DOUBT AS TO WHERE AND HOW TO ISOLATE YOU SHALL ASK FOR ASSISTANCE 
FROM SUPERVISION 

9 The tagging regulations booklet also contains sections of the relevant legislation as follows: 
“v. DUTY OF CARE FOR EMPLOYERS (IN PART) MINES SAFETY & INSPECTION ACT 1994 
An employer must: 
9(1)(A) Provide and maintain work places, plant and systems of work of a kind that, so far as practicable, the 

employer’s employees are not exposed to hazards. 
9(1)(B) Provide such information, instructions and training to and supervision of employees as necessary to 

enable them to perform their work in such a manner that they are not exposed to hazards. 
vi. DUTIES OF CARE FOR EMPLOYEES (IN PART) MINES SAFETY & INSPECTION ACT 1994 
An employee must: 
10(1) An employee shall take reasonable care: 

a) To ensure his or her own health and safety at work. 
b) to avoid adversely affecting the safety or health of any other person through any act or omission at 

work. 
10(2)(A) To comply, so far as the employee is reasonably able, with instructions given by that employee’s 

employer or the manager of the mine for the employees own health or safety of other persons. 
10(2)(B) To use such protective clothing and equipment as is provided.” 

10 Part 8 of the tagging regulations stipulates the penalties to be applied for breaches of the various sections.  The penalty for 
breach of either section 1.2 C or G is dismissal.  The regulations cover separately accidental removal of personal danger tags.  
Mr Murie submitted that Mr Bond’s actions could be seen as accidental in that they were not intentional, in so far as the 
removal of tags is concerned.  However, the applicant’s prime submission is that Mr Bond, by his actions, did not in fact 
remove the tags.  I will deal later with the intentions of Mr Bond.  Put simply Mr Bond says and continues to say that he did 
nothing wrong vis-à-vis the tagging regulations.   

11 The regulations also have a definition section which includes the definition of an isolated device as follows: 
“ISOLATED DEVICE 
A device positively isolated and locked where appropriate and tagged by an authorised person in accordance with BHP 
Billiton Iron ore Tagging Regulations.” 

12 The initial question that arose in my mind at hearing was why would someone by-pass safety tags when there clearly was no 
power to the machine?  Mr Bond’s explanations were as follows.  He says primarily that he went to isolate and tag on 
(Transcript p.30, 113).  He says also that he went to familiarise himself with the job (Transcript p.114) and that he has a 
responsibility to assess the job, from his own risk management point of view (Transcript p.114).  He says he wanted to know 
what circuits were live and he wanted two points of isolation (Transcript p.116, 49).  Clearly he advised his employer that he 
wanted two points of isolation.  The applicant’s case is also, in part, based on an argument that two points of isolation are 
necessary, or at least desirable and sensible.  Mr Bond complains that there was nothing to tell him who had isolated or who 
‘had done anything’ (Transcript p.42).  He complains that there was no locked box, and the process used did not tell him what 
the state of the machine was electrically.  He says he wanted to test voltage but could not as the incoming circuit breaker was 
off (Transcript p.75).  He says he wanted to check for smell, to see if there were any problems in the electrical cabinet, or a 
problem with the isolator (Transcript p.43).  He says he opened the cabinet because he wanted to isolate those two controls and 
generally have a look around (Transcript p.43).  He says: 

“Is there any other purpose of turning - - of having entered that cabinet?---Just for visual inspection, and smell.”  
“Why didn't you - - why didn't you put a meter on any of the cables to determine if there was any energy there?---
Effectively the main incomer was turned off, and I couldn't test power at all, without utilising the switch, without - -  
testing continuity through the switch would be the only way it could be done, so there wasn't really a lot of point.  
Because I couldn't - - there was no point in me testing, I went for two points of isolation.”  
“and then Brendan and Ben came down.  And he asked me why I opened the cabinet.  What did you answer him?---I 
said, "To check the status of the drive."” (Transcript p.50) 

13 There is an issue as to whether Mr Bond’s actions in anyway jeopardised fellow workers.  Mr Bond says he knew the risk, 
knew the equipment, understood “what's going on in there and what would - - what the - - what would happen by what I was 
doing”, had assessed the risks and there were none (Transcript p.64).  He says a series of actions would have had to happen for 
the machine to move (Transcript p.54).  He admits that in an extreme situation there was a possibility that the boom stacker 
could move and cause harm (Transcript p.77, 78). 
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14 Mr Bond also says under cross-examination as follows: 
“Now, you were asked whether - - I put it to you you were asked whether, before this incident, you'd ever opened up 
isolator cubicle panels while there were other people's danger tags attached to them and that you responded "I believe 
so."  Do you recall that?---Yes. 
And that you also said that it's something that you prefer not to do?---Correct. 
And you also said that you preferred not to do it because there was a risk associated with it?---I think I said "Because 
there were better ways".”(Transcript p.82) 

15 Mr Bond denies that when he arrived at the boom stacker Mr Adam was already working on the machine.  He says also in 
relation to the normal processes for tagging that: 

“I put it to you that the normal procedure in circumstances where there are a dozen personal danger tags, hasp and lock 
on the device, that the normal procedure - if you wanted to go into the panel to check something in those circumstances 
- would firstly be to contact the supervisor?---I wouldn't see that as the case here, no. 
All right.  I put it to you, and I think you've already agreed, that in the ordinary circumstances you'd certainly contact 
the people whose personal danger tags appeared on there?---In the situation that prevailed, I didn't really see the point.  I 
didn't see the relevance to do that.  I didn't see the need to do that.”(Transcript p.74) 

16 The evidence of Mr Adam is that prior to undertaking the job he inspected the site to assess what was required, he filled out a 
Job Safety Analysis (JSA) and he discussed the job with Mr Bond.  Mr Bond read through the JSA, they discussed the job and 
then Mr Bond signed the JSA.   The purpose of the JSA is that employees have assessed and are aware of the risks on the job, 
the isolation points and the control measures.  They discussed whether to use wheel chocks and decided they would not be 
necessary.  They also discussed how they would put the brake in.  He says: 

“Yeah, I think we talked about whether - - whether we needed to use wheel chocks for the machine, but we sort of 
decided that we didn’t. 
Mm hm?---And we discussed how we were actually going to put the break (sic) in. 
Sorry, just how you were going to?---How we were going to fit - - take the whole break (sic) out and put the new break 
(sic) in. 
Right.  Wheel chocks?  What was the discussion about wheel chocks?---He thought that we might have needed wheel 
chocks and I hadn’t thought about it so we sort of looked into it further.  We decided that the other bogey brake? was 
going to be locked on so the machine wasn’t gunna move and the long travel was locked out, so the - - the machine 
wasn't gunna move on us so we didn't feel it was necessary” (Transcript p.131). 

17 Mr Adam says that he later amended the JSA to include an isolation for the brake on conveyor 14.  He advised Mr Bond of 
this.  When Mr Adam arrived at the boom stacker to start the job he first went to hang his lock and tag on the isolator switch.  
He says that there were 10 to 15 other tags on the switch and 3 or 4 locks.  The device had been isolated; he did not know who 
had isolated the switch and says that he would have liked to have known to ensure that it had been isolated correctly.  He then 
went to isolate the conveyor and brake at substation 1.  After this he returned to the site of the job and started removing the 
guards from the brake and the old brake.  He says that he had replaced the brake on the other side in the month prior so he 
knew what points needed to be isolated.  Mr Bond then arrived at the job (Transcript p.136).  Mr Adam showed Mr Bond the 
amended JSA and told him where he had locked and tagged on.  Mr Bond went into the boom stacker control room to lock and 
tag on.  Mr Adam was later asked to reconfirm the isolation (Transcript p.139). 

18 Mr Adam says that he would not have entered a cabinet with locks and tags on as from his past experience that was not the 
right thing to do; it defeats the purpose of having the locks on.  Mr Adam says that he wanted to know from the employer what 
the site specific isolation procedures were and queried this at tool box meetings.  He wanted to be sure that isolations had been 
tested properly by an electrician and have a procedure to identify that individual.  He says that the procedure has now changed 
so that a BHP responsible person must now hang an out of service tag on the isolator.  He says that this still does not identify 
who has performed that task.   

19 Mr Adam says that the boom stacker would not have shifted if the isolator switch was turned on: 
“With your knowledge of that circuitry, if the boom stacker long travel main switch had been turned on - - ?---Yep. 
- - would the machine move?---If that switch won't have been turned on, the machine wouldn't move, no. 
Would not move?---No. 
Why would it not move?---If all the emergency stops were out and you weren't - - you were within the working range of 
the limits and someone was in the cab leaning on the joy stick or if it was in auto and someone called control and asked to 
move the machine, then it could move. 
But if the breaker was brought on you say - what would happen immediately?---Nothing would happen. 
The two control breakers behind the main breaker, are you aware of those?---Yep. 
When they are switched off, what - - does that assist in any way the safety of the job?---If that's switched off, yeah, there's 
no way the machine can move. (Transcript p.144) 

20 Mr Adam says also that at first he tested the solenoid at the brake for power, there was no power and he disconnected the 
solenoid and taped the wires.  Mr Bond first arrived at the site of the job without a lock and tags and returned to the workshop 
to get them.  Mr Adam says that at the tool box meeting on 2 April 2004 all present were given a copy of the company’s 
tagging regulations handbook and were responsible for reading and understanding the contents. 

21 Mr Pike, a fellow Electrician at Finucane Island and the CEPU Convenor, gave evidence that Mr Bond and he were banned 
from conducting isolation procedures after an incident in July 2003.  They were supposed to be trained and their competencies 
re-assessed.  This did not happen and Mr Pike wrote to the employer in April 2004 to raise concern at the delay on behalf of 
Mr Bond and himself.  No action was taken with Mr Bond, however, Mr Pike was re-trained and tested after Mr Bond’s 
dismissal.  The matter was raised by Mr Murie to display the unfair treatment given to Mr Bond and Mr Pike.  The evidence on 
behalf of the respondent went to the delay being due to a need to overhaul the training and assessment and hence there was no 
one suitable and available to do this.  It is also clear that Mr Bond was, at the time of his dismissal, still under a ban and could 
not perform isolation procedures.  Mr Pike says that the respondent has now gone back to the old isolation procedures and only 
electricians are allowed to isolate [Exhibit A16]. 

22 Mr David Drury, the maintenance coordinator at Finucane Island, gave evidence that he generally found Mr Bond to be 
uncooperative.  He says that Mr Bond has been given counselling for issues of non-compliance.  Following Mr Bond being 
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banned from isolating devices: Mr Drury does not recall Mr Bond complaining about not being able to do them and Mr Drury 
is not aware that Mr Bond did isolations whilst under a ban (Transcript p.208).   

23 Mr Ibbotson says that he allocated work to Mr Bond which required isolations.  However, he understood that if Mr Bond 
needed to isolate he would call another electrician.  Mr Ibbotson was advised in November 2003, when he started the job for 
the respondent, that there was a restriction on Mr Bond’s isolating capacity.  He says that he did not supervise Mr Bond so as 
to ensure that he was not doing isolations.  He was not aware that Mr Bond was awaiting a competency assessment for tagging.  
He does not recall if the Main Breaker was on or off at the time in question.  Mr Ibbotson had no real awareness of what Mr 
Bond did in the boom stacker control room other than what Mr Mansfield explained to him.  Mr Ibbotson says that Mr 
Mansfield advised him that “Alan had just opened a panel with a large amount of tags, hasps and locks on it”.  Mr Ibbotson 
directed Mr Mansfield to go and ask Mr Bond what he was doing.  Mr Mansfield advised Mr Ibbotson that Mr Bond had said 
“he was proving two positive points of isolation and did not believe what he had done was wrong.” [Exhibit R17]. 

24 Mr Ibbotson says he would not expect an electrician to open up the control panel during a shutdown as there would be no 
need.  He says there was no lock box on the job on that day.  He did not physically check the isolation himself as the shutdown 
was underway and isolations had already been done. 

25 Mr Cook, the registered manager of the Finucane Island operations, gave evidence that he was informed of the incident and 
attended at the site.  Mr Mansfield, the elected safety representative, advised him of what had happened.  He says Mr 
Mansfield was “fairly animated because it was pretty abhorrent to him that someone would do something like that.”  Mr 
Currie, Superintendent Maintenance, took control of the safety investigation.  Mr Cook also did not have involvement in the 
disciplinary inquiry.  However, Mr Currie recommended to him that the breach was so significant that it warranted 
termination.  Mr Cook agreed with the recommendation, he says, after discussion with Mr Currie and reviewing all the case 
history.  He says: 

“We took into consideration the employee's length of service, his work record and safety record.  There was definitely a 
behavioural issue there.  This was not the first such event.  The removal of 12 other people's danger tags is a significant 
breach on its own, and therefore I agreed with the termination and recommended that to the Vice President.” (Transcript 
p.294) 

26 Mr Cook was aware that Mr Bond was under restriction from tagging for 7 months and was awaiting assessment and training.  
Mr Cook says that he relied on the Safe Acts Observation process to ensure that Mr Bond’s restriction was being maintained.  
He spoke also to Mr Ibbotson and Mr Coomber and they assured him the restriction was still being adhered to.  Mr Cook says 
that a range of factors were taken into account in considering Mr Bond’s actions, including his employment history.  He says 
dismissal for breach of the regulations is usual where the breach is deliberate.  He is aware that Mr Bond maintained at all 
times that he did not breach the regulations.  Mr Cook in cross-examination then said: 

“The issue of the capacity of discretion:  in your decision to dismiss Mr Bond, was there any discretion exercised 
considering he was not trained for a long period of time when the employer had identified that it had concerns with his 
competency in tagging?---Mr Bond has been trained in danger tags, the application of danger tags.  He is a qualified 
electrician.  I believe he's had 17 years in service with Goldsworthy, and has performed numerous isolation.  The thing 
that hasn't changed in recent times is that the integrity of an isolation requires a hasp, padlock and a personal danger tag.” 
(Transcript p.300). 

27 Mr Cook says that he does not accept that the employer was culpable in any way for the incident given that they had not 
retrained or re-assessed Mr Bond for approximately 7 months.  Mr Cook says Mr Bond was on leave for about 4 months 
during that time.  Mr Cook agreed that his assumption of the danger present for other employees by Mr Bond’s actions were 
that the system could have been re-energised at any time.  He accepts though that the power from sub-station 1 would still 
have been blocked by the main breaker having been off (Transcript pp. 302-303). 

28 Counsel for the respondent submitted that the two issues for the Commission to address were whether the tagging regulations 
had been breached and whether Mr Bond’s actions compromised the safety of other employees.  Mr Lucev distinguished 
between a question of the safety of others being compromised versus necessarily endangered.  The respondent says the 
regulations were breached and employees’ safety was compromised.  Having regard to the disciplinary history of Mr Bond 
then his dismissal cannot be said to be harsh, oppressive or unfair.  Mr Lucev submitted that Mr Bond knew what he was 
doing, knew of the regulations, did not communicate his intended actions to anyone and did not amend the JSA.  He submitted 
that Mr Bond embarked on a frolic of his own not knowing what other people on the job were doing.  There were others 
present who could have performed the isolation and Mr Bond did not even check the names of the tags.  The tagging 
regulations themselves contain an assessment of the seriousness of a breach.  They are preventive and in this instance the 
penalty is dismissal.  The regulations are there to protect also against perceived hazards.  Mr Bond, if concerned, was 
permitted to have work stopped which he did not do.  Mr Lucev submitted that Mr Bond typically did what he wanted to do.  
In this case he deliberately overrode the mechanical switch, a deliberate human error.  He submitted that Mr Bond was well 
aware of the tagging regulations and the purpose of personal danger tags (Transcript p.93).  Mr Adam and Mr Ibbotson gave 
evidence that one simply did not do what Mr Bond did; the tags had to be removed by the relevant people if the cabinet was to 
be accessed.  Mr Lucev submitted that Mr Bond created a situation whereby it was a possibility that the isolation switch could 
have come on (Transcript p.77). 

29 Mr Murie for the applicant, as I have said, does not challenge the dismissal of Mr Bond on grounds of procedural unfairness.  
The central questions are whether the tagging regulations were breached and whether the safety of workers was placed in 
jeopardy.  Mr Murie made extensive submission about the error of finding in the ICAM inquiry which he says also prejudiced 
the disciplinary inquiry.  He makes this point not to complain about whether Mr Bond received a fair go in a procedural sense, 
but that the employer got it wrong from a technical viewpoint during the ICAM inquiry (Transcript p.126).  He submits that 
the ICAM found that the problem was Mr Bond when in fact the problem was the system which let down Mr Bond.  Mr Murie 
says that the ICAM findings were deficient in that Mr Bond was not solely the problem; the training he was promised and did 
not receive, and his ban from isolation procedures which was not supervised, added to the equation (Transcript p.174). 

30 Mr Murie submitted that Mr Bond was a competent shift electrician with the respondent for the last 15 years (and 21 years of 
employment).  He was assessed in 2003 as being a stable employee [Exhibit A3].  The respondent had some concerns about 
his communication skills [Exhibit R6].  Then in July 2003 Mr Pike and Mr Bond tagged the correct motor but worked on the 
wrong one.  As a result, Mr Bond was suspended from undertaking isolations until a competency assessment could be done.  
No training or assessment was provided prior to his dismissal.  Work involving isolations continued to be given to him.  The 
level of supervision of the ban was inadequate.  Mr Murie submitted that Mr Bond looked for a locked box to tell him what 
had been done with the isolation.  There was nothing to tell him what had happened so he opened the long travel driver panel 
to test the power.  There was no information as to who would have done the isolation.  The electrician who had performed the 
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isolation had removed his tag and gone home.  Mr Bond proceeded also to isolate the control breakers and check the status of 
the drive.  These are all legitimate functions of an electrician.  Establishing a second point of isolation was a sensible measure.  
He checked the smell in the cabinet to ascertain whether anything was burning. 

31 Mr Murie further submitted that Mr Bond went to test the power in the long driver travel cabinet, opened the cabinet, then did 
not test as there was no power on the machine.  The main breaker was off.  This was the finding of the ICAM investigation.  
Therefore Mr Bond put the other two isolators in the closed position and shut the cabinet.  Mr Bond says he did not intend to 
adjust the isolator switch, did not adjust the switch and did nothing wrong.  The security system failed by use of a small 
screwdriver. 

32 Mr Murie’s submission is that the system failed Mr Bond.  Mr Bond did not remove tags and hence, if the single opening of 
the cabinet can be seen as such, then the system is at fault.  The mechanism should be altered, that is the root cause of the 
incident.  The equipment has a design failure.  In addition, Mr Bond was thought not to be competent in isolating equipment, 
but went to work without training or assessment. 

33 Mr Murie then had the following exchange with the Commission: 
“WOOD C:  All right.  Am I to take in that submission that because the employer has concerns about Mr Bond's 
competence in tagging that Mr Bond does not understand tagging? 
MR MURIE:  You can take it that his competence in the tagging regulations had been raised as questionable, and were 
never determined as to whether he was competent or not competent.  I say that that may have been part of the concern.  
The employer says: "We have a concern that you may or may not be competent.  Do not do isolations until we can 
determine your competence".  They did not.  So equally, how can the employer say they were comfortable in any way that 
Mr Bond was competent in the tags? 
At a point it's been said that workers individually - - it has not just been said.  I put it in, I think, A5, where there was a 
number of records of safety meetings.  In one of those it says that workers should be given a tagging regulation book, and 
it is up to them to read the tagging regulation book. 
That doesn't then prove whether they were competent or not at the end of reading the book.  What is consistent as well 
with Mr Bond is that he did not consider that he operated an isolation device, and I just want to point out the difference in 
some of the wording.  Mr Bond did not in any way interfere with what he sees as the isolation device.  The isolation 
device has been put.  It was the breaker, the Teriyaki breaker.  The alternate argument is put, and by evidence, that the 
isolated device is both the breaker and the handle and the door.  I think there may well have been, although there is a 
difference - - an electrician's understanding of what is an isolation device and what is the definition of an isolated device 
within the tagging regulations.  And as was put and read into transcript by Mr Lucev, the isolated device is a device 
positively isolated and locked where appropriate, and tagged by an authorised person in accordance with the BHP Billiton 
Iron Ore tagging regulations. 
The tagging regulations for that matter, in 1.2(c), which Mr Bond has been accused of breaching, is that you shall not 
attempt to operate any isolated device, and the isolated device in that definition, we concede, can be interpreted as being 
the whole switch and door, and switch, when we sit here and take that consideration in the cold light of the courtroom, on 
what that definition is. 
Mr Bond was not - - and did not, he says, in any way alter an isolation device.  He continues to say that he did not.  He 
knows he had no intention to interfere with the breaker.  But if it is found by the Commission that he did interfere with an 
isolated device as defined here, then we put to you that the consistency of Mr Bond's position shows that that was in no 
way intentional.  His intentions were to check his isolation, turn off the breakers, and generally look at the status of the 
drive, the condition of the drive. 
He did not intend to say "I'm going through these tags and breakers" or otherwise.  He still says that he never did.  He still 
says that the tags and the equipment are still attached; the locks and hasps are still attached exactly where they were left, 
and where they were put by the owners.  The capacity allowed him to move. 
The tagging regulations have, at 1.3 and in each of the other areas of the tagging regulations, the concept - - there is an 
accidental removal of another person's danger tags.  Now, accidental is the same as unintentional.  He did not intend to 
breach these regulations.  He didn't see that he was breaching those regulations.  He still persists that he wasn't breaking 
those regulations, but if it's found by the Commission that in fact, as a technicality or otherwise, he did, then that was not 
his intention.  It was not intentional for him to do that.  Hence the strength of his argument that he did not do it.” 

I recite all of this as it encapsulates the flow of logic of the applicant’s case. 
34 It is the prime submission of the applicant that Mr Bond did not breach the regulations as he did not operate the isolated device 

and did not remove any persons’ personal danger tags.  I have to say with due respect to Mr Murie, who presented a strong 
case for the member, that whilst that argument appears superficially correct, in that the tags were effectively by-passed rather 
than physically removed, it defies commonsense.  It is the case that Mr Bond did not touch or remove any tag or lock from the 
electrical cabinet handle.  His evidence is that he did not even check the personal danger tags.  It is the case that the isolator 
switch is not altered by simply opening the door via a screwdriver.  This process detaches the rod behind the door from the 
door.  This action is surely one of removing personal danger tags from the device they seek to keep isolated; remembering that 
everyone is required to tag out on the handle.  One would then have to turn the rod by hand to affect the isolator switch.  The 
isolator switch is altered normally by turning the handle into which the rod feeds.  There is a stronger argument that Mr Bond 
did not breach regulation 1.2C as he did not proceed to manually turn the rod, once the door was opened; hence the argument 
being that he did not “operate the isolated device”.  I will say more on this. 

35 The electrical cabinet as presented to Mr Bond on 4 June 2004 was closed, the handle was turned to off, a hasp was then put on 
the handle and padlocks were placed on the hasp, then twelve personal danger tags were attached.  The tagging out could not 
be missed and must have been obvious to anyone, and I would suggest even someone untrained like myself.  All other 
personnel complied with this procedure and it is clear in my mind that Mr Bond was supposed to simply tag on prior to 
commencing work.  In simple terms the electrical cabinet was clearly not to be accessed, unless in case of emergency, except 
by the procedure where each individual removed his/her respective tag and/or padlock.  The handle was the obvious place on 
which to tag out because it is the device which typically operates the isolator switch and opens the cabinet.  Mr Bond did not 
touch the handle or remove tags, he simply ignored them.  I cannot see how this could not be a breach of the tagging 
procedures and regulations.  The tags were in plain view; everyone had complied with the procedure, except for Mr Bond who 
chose to circumvent it.  The best that can be said for Mr Bond then is either he did not know, or that it was not his intention to 
circumvent the tagging requirements, or simply that he did not endanger other workers by his actions.   
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36 I will deal briefly with the submission that the system somehow failed Mr Bond because physically the door to the cabinet 
could still be opened by use of a screwdriver.  I was concerned during hearing that the safety system may be inadequate if 
locks and tags could be very easily overridden by the use of a screwdriver.  Mr Cook says that this feature of the electrical 
cabinet is there in case of emergency if one cannot get the door open.  This happens whilst the system is running.  Clearly if 
one uses this method then the actual isolator switch is not affected or triggered by simply opening the door.  However, the 
regulations recognise that there are other isolated devices that cannot be locked, may simply need to be tagged and hence are 
seemingly more exposed than the device in question.  In my view, it was plainly evident that the cabinet was not to be 
accessed, and I so find. 

37 The submission for the applicant appears also to be that the system was deficient as there was no locked box arrangement in 
place.  This arrangement would, as I understand, more clearly identify who had isolated the device and if they were properly 
qualified to do so.  Mr Adam’s evidence goes to this point.  He raised progressively his concerns at tool box meetings.  The 
employer’s process has now changed and is under review.  In other words, there may be a safer or better system of isolation 
that can be adopted.  However, in respect of the system that operated at that time, both Mr Adam and Mr Ibbotson say that one 
does not do what Mr Bond did.  Both men know this generally.  Mr Bond says that he did not check the tags.  Hence he did not 
even see who had tagged out.  He did not ask who had tagged out.  It is then fair to assume that this was not his prime concern, 
so it is difficult in this context to see how the argument for a locked box arrangement might help Mr Bond. 

38 Therefore, was there a reason for Mr Bond to take the actions which he did?  There is, in my view, no logic to his actions and 
there was no need for such action.  Mr Adam was working on the machine already.  The machine which Mr Bond was to assist 
him on.  Mr Bond does not say this but I accept the evidence of Mr Adam.  He was a very good witness.  Clearly then the 
power was off.  If that were not so, or if Mr Bond had some residual doubt, then it could have been tested at the machine.  That 
is the evidence of what Mr Adam would have done.  Mr Bond says unconvincingly that he was seeking two points of isolation.  
He did not seek to incorporate this issue in the JSA which was developed in conjunction with Mr Adam.  Yet he knew that the 
main driver was off and the isolation switch was off.  He later went and checked at substation 1 as well.  There was no need to 
switch the other two 48V switches which were downstream from the locked off isolator switch.  The respondent’s evidence is 
that two points of isolation are not a requirement.  Even if they were, they already existed on Mr Bond’s own evidence.  When 
one considers the immediate answers of Mr Bond, both in evidence in chief, and in response to the Commission, it is clear 
what Mr Bond had to do; and in fact what he went to do.  He went to isolate and tag on.  Yet he ignored the safety procedures 
in doing so, and the ban under which he was operating.  The respondent complains that Mr Bond had a habit of doing his own 
thing.  There is sufficient evidence in the history of notes and warnings to Mr Bond to justify this view, which was made in 
submission on behalf of the respondent. 

39 The only other way I can make sense of Mr Bond’s evidence is if he perceived there was a need for him to isolate the switch.  
He says he went to isolate and tag on.  He says he knew the equipment.  There is evidence from Mr Adam about the concerns 
he had raised that an electrician is not required to isolate or at least that transparently an electrician has isolated.  The tag of the 
electrician who isolated the isolation switch was no longer on that switch as he had finished his shift.  The difficulty I have 
with the argument is again that Mr Bond knew what he was doing, knew there was no power to the machine, and knew that Mr 
Adam had tagged out and was working on the machine.  So there was no need to check or to isolate.  Additionally, Mr Bond 
was prohibited at that time from performing isolations.  If that is wrong, and I cannot see how it could be, and if Mr Bond felt 
compelled to isolate or check the state of the circuit then why did he not follow the correct procedure and have all tags 
removed. 

40 The answer to this question I consider lies only in two alternatives.  Either Mr Bond was intent on doing his own thing, or he 
knew that such a procedure by him would be opposed as the machine was already off and he was banned from undertaking 
isolation procedures. 

41 This latter point received some considerable coverage in the evidence.  Mr Bond agrees that he was banned from isolation 
procedures but somehow suggests that after Mr Pike wrote to the respondent in April 2004, and received no response, the ban 
no longer applied.  The responses of Mr Bond and Mr Pike at hearing on this point were simply not credible.  There is no 
doubt in my mind that Mr Bond knew he was still under a ban on doing his own isolations at the time of the relevant incident.  
Mr Bond says unchallenged that he did isolation procedures after that time.  This evidence, in the submission of the applicant, 
is to the discredit of the respondent.  The applicant says in fact that Mr Bond was a victim of the system.  The evidence on 
behalf of the respondent does not acknowledge any approval or endorsement of Mr Bond’s actions.  I accept this and it is clear 
that a tighter form of supervision should have been maintained.  The respondent should also have moved more promptly to 
retrain and retest Mr Bond on isolation and tagging requirements.  The simple point is however that the ban was still in place. 

42 The expressed penalties which may apply for a breach of these actions include termination.  The respondent says also that by 
his actions Mr Bond jeopardised the safety of the twelve other workers who were tagged out on the isolator switch.  The 
respondent submits that given Mr Bond’s long history of non-observance of safety issues and accumulated warnings, dismissal 
was the appropriate penalty.  There is no contest as to what Mr Bond actually did.  It is the meaning of those actions in terms 
of safety breach or otherwise and the severity of the penalty applied which are essentially in question. 

43 Mr Bond has a history of non-observance of safety standards.  Whilst all of these matters did not appear in his evidence in 
chief, no incident was denied under cross-examination.  Albeit Mr Bond had a different impression from the respondent as to 
the importance of the breaches.  The breaches are as follows: 
(a) 11 March 2003 Written warning regarding the non-wearing of safety glasses  
(b) 11 July 2003  Note to file regarding driving a vehicle without seat belt.  Mr Bond advised that a reoccurrence of 

this type of behaviour is unacceptable and will result in further disciplinary action 
(c) 21 July 2003 Withdrawal of Mr Bond’s authorities to perform isolations on any plant at Finucane Island this 

includes 230,440 volts and High Voltage 
(d) 25 August 2003 Disciplinary inquiry found that Mr Bond breached the BHP Billiton Iron Ore Tagging 

Regulations, in particular part 1.2A which states: “You SHALL ensure the APPROPRIATE 
isolation device(s) are isolated correctly.  If in doubt/unclear seek assistance from your 
supervision.” 

(e) 14 April 2004 Note to file for breaching the Company standard by parking incorrectly on site 
The respondent complains that Mr Bond’s history of employment displays a tendency on the part of Mr Bond to do his own 
thing.  Mr Lucev for the respondent expressed it as a frolic.   

44 The applicant submits that Mr Bond did not breach the tagging regulations.  I find that he did in that his actions which 
circumvented the tagging procedures were, in effect, a removal of the tags as per Regulation 1.2G.  I find also that Mr Bond 
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breached section 1.2C of the tagging regulations.  It is the case that Mr Bond did not manually turn the isolator switch after 
opening the door.  However, the door should not be opened by use of a screwdriver except in case of emergency.  In this way 
then, even though Mr Bond did not turn the isolator switch or the door handle, he did seek to operate the device which was 
locked and logged out.  I consider that in the circumstances that is a proper reading of sections 1.2C and 1.2G of the 
regulations and the two regulations, in this incident, go together. 

45 I find that Mr Bond, by his actions, did not jeopardise his fellow workers because he did not alter the long driver isolator 
switch.  Hence there could be no power transferred to the machine upon which Mr Adam was working or to the boom stacker.  
In addition, the evidence of Mr Bond, Mr Adam and Mr Drury as to the sequence of events which would have had to occur 
before the boom stacker would have moved was convincing; particularly as the boom stacker was in local control. 

46 This is the strongest point in the case for the applicant and Mr Murie did a thorough job in eliciting evidence which proves that 
the actions of Mr Bond did not place his fellow workers in direct or immediate jeopardy.  The Full Bench in the matter of The 
Construction, Forestry, Mining and Energy Union of Workers v BHP Billiton Iron Ore Pty Ltd 84 WAIG 3787 (Burtenshaw 
case) stated: 

“That there was no actual danger does not reduce the serious and multiple nature of the breaches of the rules and their 
inherently dangerous nature.  As a result of the nature and number of his wilful acts, we would find that such acts were 
more serious than those of the other drivers.  Perhaps one or other of them should have been dismissed, but 
Mr Burtenshaw’s acts were so serious that they constituted a breach of his duty of obedience under the contract so serious 
that it justified dismissal.” 

47 These comments were made in the context of delineating the actions of Mr Burtenshaw from other drivers who had breached 
safety related procedures.  It is the case in my view that actual and immediate danger to fellow employees is not necessarily a 
requirement in deciding whether a breach has occurred and whether a certain penalty should apply.  The two exercises are 
separate.  Additionally, though the regulations stipulate dismissal, this stipulation must in my view be seen as discretionary 
and not automatic.  The employer must take account of the circumstances and any mitigating factors.  To Mr Bond’s great 
credit he was up front about his actions throughout the process.  This in my view must count to his credit.  To do otherwise 
would sponsor cloaking one’s actions and would be generally detrimental to good safety regulation.  The fact that no fellow 
employee was injured must also be seen in Mr Bond’s favour.  Against this is the fact that Mr Bond’s actions were deliberate.  
I reject any notion that his actions were unintentional or unknowing, or even just simply careless.  The state in which Mr Bond 
found the electrical cabinet means that no one could mistake that the cabinet was not to be entered.  One would have to be 
completely ignorant of what personal safety tags meant.  Even then the handle had locks placed on it, so clearly the cabinet 
was not to be accessed.  The reason Mr Bond gave for accessing the cabinet, namely to achieve two points of isolation, is 
rightly rejected in evidence for the respondent, and is not credible in any event given the status of electrical current to the 
machine at that time.  In this way Mr Bond’s actions amount to a deliberate and conscious breach of the regulations. 

48 The disciplinary history of Mr Bond displays a number of minor instances of lack of compliance with safety issues.  They 
were matters of non adherence to his personal safety requirements.  This of course is with the exception of a more serious error 
which Mr Pike and he made and as a result of which they were both banned from isolation procedures.  Certainly Mr Bond’s 
history displays a lack of appropriate attention to safety concerns.  It does not display a persistent or serious disregard of safety 
standards.  The incident in question does however display a serious and deliberate disregard of safety procedures and 
regulations.  This is particularly so given the fact that Mr Bond was banned, at the relevant time, from undertaking isolation 
procedures.  It may be seen as unfair and inefficient for the respondent not to have trained and re-assessed Mr Bond earlier.  It 
does not though change the fact that Mr Bond chose to disregard not only his employer’s direction not to undertake isolation 
procedures, but also the tagging regulations for which it is clear a very serious penalty can be applied.  This does affect the 
trust an employer may hold in an employee.  The test to be applied in these matters is well known (Undercliffe Nursing Home 
–v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385).  
Weighing all the circumstances of this matter I do not find that Mr Bond’s dismissal to be unfair or harsh.  I would therefore 
dismiss the application. 

 

2005 WAIRC 00361 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
BHP BILLITON IRON ORE 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE MONDAY, 21 FEBRUARY 2005 
FILE NO CR 143 OF 2004 
CITATION NO. 2005 WAIRC 00361 
 
 
Result Application dismissed 
Representation 
Applicant Mr J Murie 
Respondent Mr A Lucev of Counsel 
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Order 
HAVING heard Mr J Murie on behalf of the applicant and Mr A Lucev of Counsel on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

2004 WAIRC 13285 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
HAMERSLEY IRON PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 12 NOVEMBER 2004 
FILE NO/S CR 81 OF 2004 
CITATION NO. 2004 WAIRC 13285 
 
 
Result Order issued 
Representation 
Applicant Mr J Murie 
Respondent Ms E Athanasiou of counsel 
 
 

Order 
HAVING heard Mr J Murie on behalf of the applicant and Ms E Athanasiou of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 (“the Act”) hereby orders – 

(1) THAT the application be and is hereby adjourned sine die. 
(2) THAT the hearing date of 8 December 2004 be and is hereby vacated. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 00336 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
CIVIL ROAD AND RAIL PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE THURSDAY 17th FEBRUARY 2005 
FILE NO/S CR 214 OF 2004 
CITATION NO. 2005 WAIRC 00336 
 
 
Result Order for Discovery & Production of Documents 
 
 

Order 
WHEREAS on 1st December 2004 the Construction, Forestry, Mining and Energy Union of Workers (the Union) applied for an 
order against Civil Road and Rail Pty Ltd (the Respondent) pursuant to section 44 of the Industrial Relations Act 1979; and 
WHEREAS on 7th December 2004 the Commission listed the matter for hearing and determination and notices of hearing were 
issued for 16th February 2005; and 
WHEREAS on 16th February 2005 the Applicant in this matter applied for Further and Better Particulars and Discovery of all 
documents relating to Mr Craig Thomas’s employment with the Respondent; and 
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WHEREAS on 16th December 2005 the Commission having heard from the Union and the Respondent decided to issue an order 
requiring the Respondent to provide further and better particulars and discovery of all documents relating to Mr Craig Thomas’s 
employment within 14 days of the date hereof. 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

1. That the Respondent provide to the Applicant Union further and better particulars and discovery of all 
documents relating to Mr Craig Thomas’s employment with the Respondent; and 

2. That the further and better particulars and discovery of all documents relating to Mr Craig Thomas’s 
employment with the Respondent be provided within 14 days of the date hereof. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2004 WAIRC 12879 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
 -v- 
 CLARKS BREAD AND PATISSERIE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 28 SEPTEMBER 2004 
FILE NO/S CR 170 OF 2004 
CITATION NO. 2004 WAIRC 12879 
 
 
Result Direction issued 
Representation 
Applicant Mr M Swinbourn  
Respondent Mr D Clarke as agent 
 
 

Direction 
HAVING heard Mr M Swinbourn on behalf of the applicant and Mr D Clarke as agent on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT the respondent file and serve upon the applicant a notice of answer and counter proposal in respect of the 
herein application particularising its answer to the applicant’s claim by no later than 1 October 2004. 

2. THAT each party shall give an informal discovery by serving its list of documents by no later than 8 October 2004. 
3. THAT inspection of documents shall be completed by 15 October 2004. 
4. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 

evidence in chief of the maker. A copy of a document(s) referred to in any witness statement is to be annexed to 
that statement.  Evidence in chief other than that contained in the witness statements may only be adduced by leave 
of the Commission. 

5. THAT the parties file and serve upon one another any signed witness statements upon which they intend to rely no 
later than seven days prior to the date of hearing. 

6. THAT the matter be listed for hearing for one day. 
7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

CONFERENCES—Notation of— 

Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

Hospital Salaried Officers 
Association of Western 
Australia (Union of 
Workers) 

Anglican Homes (Inc) Smith C 
CR 30/2004 
 

N/A Termination Discontinued 

Mr John Avenarius 
Borger 

Department of 
Agriculture 

Scott C 
PSAC 1/2005 

N/A Application for 
interim orders 

Dismissed 
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Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

The Australian Workers' 
Union, West Australian 
Branch, Industrial Union 
of Workers 

BHP Iron Ore Pty Ltd Kenner C 
C 191/2003 

N/A Use of contractors Discontinued 

The Australian Workers' 
Union, West Australian 
Branch, Industrial Union 
of Workers 

The Winter Family Trust 
T/as F & J Winter 
Investments Pty Ltd T/as 
Westralian Carnations 

Kenner C 
CR 91/2003 

N/A Alleged unfair 
dismissal 

Discontinued 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

Autotech Australasia Gregor SC 
C 11/2005 

N/A Dispute regarding 
termination of 
union member 

Settled 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

Henry Walker Eltin 
Contracting Pty ltd 
(ACN 009 625 138) 

Wood C 
C 224/2004 

11/01/2005 Dispute regarding 
termination of 
employment of 
union member 

Concluded 

The Construction, 
Forestry, Mining & 
Energy Union of Workers 

BHP Billiton Iron Ore 
Pty Ltd 

Gregor SC 
CR 107/2003 

N/A Compensation and 
loss of income 

Discontinued 

The Construction, 
Forestry, Mining and 
Energy Union of Workers 

Port Form Pty Ltd Wood C 
C 256/2004 

N/A Dispute regarding 
the dismissal of a 
union member 

Concluded 

Western Australian Prison 
Officers' Union of 
Workers 

The Hon. Attorney 
General C/- Department 
of Justice 

Beech CC 
C 80/2004 

19/04/2004 Payment level of 
accrued annual 
leave 

Concluded 

Western Australian Prison 
Officers' Union of 
Workers 

The Hon. Attorney 
General C/- Department 
of Justice 

Beech CC 
C 87/2004 

22/04/2004 Authorisation for 
secondary 
employment 

Concluded 

 

CORRECTIONS— 
2004 WAIRC 13486 

METAL TRADES (GENERAL) AWARD 1966 
NO. 13 OF 1965 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
ANODISERS W.A., SWAN BREWERY COMPANY LIMITED, ABC BEARINGS, COCA-COLA 
BOTTLERS PTY LTD 

RESPONDENTS 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE THURSDAY, 2 DECEMBER 2004 
FILE NO APPL 901 OF 2004 
CITATION NO. 2004 WAIRC 13486 
 
 
Result Correction 
 
 

Correction Order 
WHEREAS on 15th September 2004 an Order in this matter was deposited in the Office of the Registrar; and 
WHEREAS the said order related to amendments to the Metal Trades (General) Award 1966; and 
WHEREAS the parties had the opportunity to check the Minutes of Proposed Order and advised the Commission they were correct; 
and 
WHEREAS they have now advised that the Order contains further errors; and 
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WHEREAS the error under item 2 of the schedule, subclause (3) of Appendix 1 – Old Classifications the 13th and 14th 
classifications should read: 
Core Builder – First Class (Appendix 3) K 
Core Builder – Second Class (appendix 3) M 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 

THAT subclause (3) of Appendix 1 – Old Classifications the 13th and 14th classifications should read: 
Core Builder – First Class (Appendix 3) K 
Core Builder – Second Class (appendix 3) M 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

PROCEDURAL DIRECTIONS AND ORDERS— 
2004 WAIRC 13320 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ROBERTO PIACENTI 

APPLICANT 
-v- 
TIPPYS PIZZA 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 15 NOVEMBER 2004 
FILE NO. APPL 850 OF 2004 
CITATION NO. 2004 WAIRC 13320 
 
 
Result Direction issued 
Representation 
Applicant Mr K Trainer as agent 
Respondent Mr T Thompson as agent 
 
 

Direction 
HAVING heard Mr K Trainer as agent on behalf of the applicant and Mr T Thompson as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT each party shall give an informal discovery by serving its list of documents by 13 December 2004. 
2. THAT inspection of documents shall be completed by 20 December 2004. 
3. THAT the matter be listed for hearing for one day. 
4. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 00090 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEVEN COWARD 
APPLICANT 

-v- 
BALLPARK INVESTMENTS PTY LTD (ACN 102 208 195) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 18 JANUARY 2005 
FILE NO. APPL 1308 OF 2004 
CITATION NO. 2005 WAIRC 00090 
 
 
Result Direction issued 
Representation 
Applicant Mr N Pakes of counsel 
Respondent Mr A Lucev of counsel and with him Ms Y Chang of counsel 
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Direction 
HAVING heard Mr N Pakes of counsel on behalf of the applicant and Mr A Lucev of counsel and with him Ms Y Chang of 
counsel on behalf of the respondent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 
1979, hereby directs – 

1. THAT the respondent have leave to amend the notice of answer, and that the minute of proposed amended notice of 
answer filed on 14 January 2005 stand as the amended notice of answer. 

2. THAT each party have leave to file and serve a request for further and better particulars by 24 January 2005, and 
that any response to any request be filed and served by 31 January 2005. 

3. THAT each party shall give an informal discovery by serving its list of documents by 7 February 2005. 
4. THAT inspection of documents shall be completed by 14 February 2005. 
5. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 

evidence in chief of the maker. A copy of any document referred to in any witness statement is to be annexed to that 
statement.  Evidence in chief other than that contained in the witness statements may only be adduced by leave of the 
Commission. 

6. THAT the applicant file and serve upon the respondent any signed witness statements upon which he intends to rely 
by 28 February 2005. 

7. THAT the respondent file and serve upon the applicant any signed witness statements upon which it intends to rely 
no later than ten days prior to the date of hearing. 

8. THAT the applicant file and serve upon the respondent any outline of submissions and any list of authorities upon 
which it intends to rely no later than ten days prior to the date of hearing. 

9. THAT the respondent file and serve upon the applicant any outline of submissions and any list of authorities upon 
which it intends to rely no later than five days prior to the date of hearing. 

10. THAT the parties have liberty to apply on short notice. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

2005 WAIRC 00249 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MOGENS MAGNUSSEN 
APPLICANT 

-v- 
AUSTRALIAN INTEGRATION MANAGEMENT SERVICES CORPORATION PTY LTD (ABN 
68 010 921 641) 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 11 FEBRUARY 2005 
FILE NO/S APPL 1412 OF 2004 
CITATION NO. 2005 WAIRC 00249 
 
 
Result Order for discovery of documents 
Representation 
Applicant Mr P Brunner (of counsel) 
Respondent Ms M Saraceni (of counsel) 
 
 

Order 
HAVING heard Mr P Brunner, of counsel, for the Applicant and Ms M Saraceni, of counsel, for the Respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979 ("the Act"), hereby orders: – 

1. That the Applicant shall give discovery within 14 days of the date of this order by providing the Respondent with a list of 
documents including any documents in respect of which privilege is claimed (and the grounds of privilege) within his 
possession, power or control, relating to the matters in issue between the parties, including but not limited to: 
(a) All notes taken by the Applicant, the Applicant's Union Representative or other representative, of meetings or 

conversations between the Applicant and the Respondent between 13 July 2004 and 29 September 2004; 
(b) The Applicant's curriculum vitae and copies of all qualifications, trade certificates, certificates of competence or 

other relevant documentation of training undertaken; 
(c) All documents relating to any income that the Applicant has earned since 29 September 2004; 
(d) All documents relating to any employment, permanent or casual, the Applicant has sought, or obtained, since 

29 September 2004, including but not limited to letters of application for employment, application forms 
submitted, Centrelink job diaries and letters offering employment; 

(e) In addition to the documents sought above, any other documents demonstrating the Applicant's mitigation of his 
loss since 29 September 2004 including courses of study or training undertaken and programs enrolled in to 
assist the Applicant to find new employment; 
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(f) All documents which relate to a claim by the Applicant for workers' compensation which relates to the 
circumstances of the termination of his employment whilst employed by the Respondent. 

2. That the Respondent shall give discovery within 14 days of the date of this order by providing the Applicant with a list of 
documents including any documents in respect of which privilege is claimed (and the grounds of privilege) within their 
possession, power or control, relating to the matters in issue between the parties, including but not limited to: 
(a) Any cautions, warnings or notice of termination of employment issued to any Court Security and Custodial 

Services Officer employed by the Respondent since the beginning of 2000 until the end of January 2005, who 
was on duty in circumstances where a prisoner or prisoners have escaped from the custody, care and/or control of 
the officer; 

(b) The Applicant's personnel file; 
(c) Any documents which refer to any action taken by the Department of Justice against the Respondent in relation 

to the escape of the prisoner in issue, namely the escape that occurred on 13 July 2004; 
(d) The Code of Conduct. 

3. When providing inspection of any document set out in 2(a) the Respondent is entitled to edit the document to remove the 
name of any prisoner referred to in the document. 

4. The Respondent shall provide particulars within 14 days of the date of this order of the behaviour of the Applicant it says 
that caused imminent or serious risk of the reputation, viability or profitability of the Respondent. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2005 WAIRC 00429 
KEMERTON SILICA SAND REDUNDANCY AWARD 2004 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
KEMERTON SILICA SAND PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY 25TH FEBRUARY 2005 
FILE NO. A 9 OF 2004 
CITATION NO. 2005 WAIRC 00429 
 
 
CatchWords New Award – Interim Order Granted - Industrial Relations act, 1979 (WA) s36A. 

Result Interim Order Issued 
Representation 
Applicant Mr D Schapper (of counsel) appeared on behalf of the Applicant 
Respondent Mr R Gifford appeared on behalf of the Respondent 
 
 

Preliminary Reasons for Decision 
1 The Construction, Forestry, Mining and Energy Union Of Workers (the Applicant) has filed an application for an Award (the 

proposed Award) which would have the effect of ensuring that redundancy payments are made to relevant employees of 
Kemerton Silica Sand Pty Ltd (the Respondent).  The scope of proposed Award is to apply to the Respondent in respect of 
employees engaged in the work of the control room, mobile plant operator and dredge operator. 

2 The Commission heard the application on the 2 February 2005 and reserved its decision. 
3 Since the hearing, the Commission has reviewed the submissions of the parties and has decided that it should issue 

preliminary Reasons for Decision. 
4 The Respondent has submitted during the presentation of its case that it might be that the Union is unable to cover the work 

classifications described in the proposed Award because of lack of an appropriate provision in its constitutional rule.  The 
argument advanced was not developed to any degree at all and Mr Schapper (of Counsel) who appeared for the Union 
emphasised this to the Commission. 

5 It is a matter about which the Commission is unable, because of the paucity of submissions, to reach a concluded view.  The 
Commission will continue to deal with the application at this stage on the assumption of jurisdiction; it having not been 
established otherwise by a person who asserts there is no jurisdiction that the assumption of jurisdiction should be displaced. 

6 The matter of jurisdiction remains at large to be dealt with later in accordance with the intentions of the Commission 
expressed later in these reasons. 

7 Also of considerable importance is that the Commission in Court Session is currently dealing with Application No.784 of 
2004, Trades and Labour Council of Western Australia v the Minister for Consumer Employment Protection and Others.  
This is a major case involving the need for the Commission to determine an application for a General Order pursuant to s50 
of the Industrial Relations Act, 1979, relating to redundancy and termination.  The case has been the subject of a detailed 
hearing and a decision is pending.   
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8 It is in the Commission’s view inappropriate for the Commission constituted by a single Commissioner to determine matters 
relating to redundancy at this time absent the decision of the Commission in Court Session as to the fate of the application for 
a General Order for redundancy which could have the effect of covering all workers generally in Western Australia if 
granted. 

9 That is not to say that the Applicant Union has not established merit in the application for some sort of redundancy payments 
to be made to employees if the situation arises where the Respondent has to retrench workers. 

10 It is apparent from the submissions that the potentiality for such redundancies is not a remote one and that as it currently 
stands there is no entitlement other than an offer from the Respondent to make payments based on Federal Law. 

11 In those circumstances the Commission should move to provide basic protection for the employees who might be subject of 
the proposed Award until the matter of redundancy generally is determined by the Commission in Court Session in 
Application No.784 of 2004. 

12 I intend to do so by deeming that Clause 32. – Introduction of Change and Clause 32A. Redundancy of the Metal Trades 
(General) Award will apply to employees who will be covered by the proposed Award until such time as the Commission in 
Court Session has handed down its decision in Application No.784 of 2004. 

13 Thereafter the Commission will re list this matter and hear further from the parties as to the final disposition of this 
application.  Minutes of a proposed interim order will now issue. 

 

2005 WAIRC 00466 
KEMERTON SILICA SAND REDUNDANCY AWARD 2004 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
KEMERTON SILICA SAND PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE TUESDAY 1ST MARCH 2005 
FILE NO/S A 9 OF 2004 
CITATION NO. 2005 WAIRC 00466 
 
 
Result Interim Order 
Representation 
Applicant Mr D H Schapper (of Counsel) for the Applicant 
Respondent Mr R Gifford for the Respondent 
 
 

Order 
HAVING heard Mr D H Schapper, of Counsel, on behalf of the Applicant and Mr R Gifford, for the Respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT   
1. The application be and is hereby adjourned until the Commission in Court Session has handed down its 

decision in Application No. 784 of 2004; 
2. Clause 32. – Introduction of Change and Clause 32A. – Redundancy, of the Metal Trades (General) Award, 

except subclause 32A(11), will apply to employees of the Respondent the subject of this application until such 
time as the Commission in Court Session has handed down its decision in Application No.784 of 2004; 

3. Such variation shall have effect from the first pay period on or after the date hereof; 
4. This matter will be re-listed after a decision is handed down by the Full Bench in Application No. 784 of 2004. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

ENTERPRISE BARGAINING AGREEMENT—Notation of— 
Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

All Ports Terminal 
and Zone 
Maintenance 
Enterprise Agreement 
2004 AG 263/2004 

18/02/2005 Co-Operative Bulk 
Handling Limited 

The Communications, 
Electrical, Electronic, Energy , 
Information, Postal, Plumbing 
and Allied Service s Union of 
Australia (CEPU), Australian 
Manufacturing Workers Union

Wood C Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Children's Services 
Government General 
Agreement 2004 AG 
282/2004 

18/02/2005 The Attorney 
General, Governing 
Council of the Swan 
TAFE, Governing 
Council of the 
Challenger TAFE 

Liquor, Hospitality and 
Miscellaneous Union, Western 
Australian Branch 

Harrison C  Agreement 
Registered 

Department of Justice 
Groupworkers 
General Agreement 
2004 PSAAG 2/2005 

16/02/2005 Department of 
Justice, Civil Service 
Association of 
Western Australia 
Incorporated 

(Not applicable) Kenner C  Agreement 
Registered 

Department of Justice 
Miscellaneous 
Employees 
Agreement 2005 AG 
14/2005 

18/02/2005 Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

The Minister for Justice Harrison C  Agreement 
Registered 

Firemain Co 
Contracting 
Commercial Building 
Sector Enterprise 
Agreement 2003 AG 
18/2005 

8/03/2005 Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, 
Engineering & 
Electrical Division, 
WA Branch 

Maurela Nominees Pty Ltd as 
trustee for the Maurela Unit 
Trust trading as Firemain Co 

Gregor SC  Agreement 
Registered 

Firemain Electrical 
Service Enterprises 
Agreement AG 
17/2005 

8/03/2005 Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, 
Engineering & 
Electrical Division, 
WA Branch 

Firemain Co Gregor SC  Agreement 
Registered 

Fremantle Prison – 
LHMU – Industrial 
Agreement 2005 

2/03/2005 Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 
 

The Minister for Housing and 
Works 

Harrison C Agreement 
Registered 

Graylands Selby-
Lemnos and Special 
Care Health Services 
General Agreement 
2005 PSAAG 3/2005 

18/02/2005 Civil Service 
Association of 
Western Australia 
Incorporated 

Dr Neil Fong A/Director 
General for Minister for 
Health, Health Services Union 
of Western Australia (Union 
of Workers) 

Harrison C Agreement 
Registered 

HSU Peel Health 
Campus 
Administrative, 
Clerical and Allied 
Health Staff 
Agreement 2004 AG 
6/2005 

18/02/2005 Health Services 
Union of Western 
Australia (Union of 
Workers) 

Health Solutions (WA) Pty 
Ltd trading as Peel Health 
Campus 

Harrison C  Agreement 
Registered 

Maico Electrical 
Enterprise Bargain 
Agreement 2004-2005 
AG 8/2005 

18/02/2005 Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, 
Engineering & 
Electrical Division, 
WA Branch 

Maico Pty Ltd Gregor SC  Agreement 
Registered 

Office of Health 
Review Agency 
Specific Agreement 
2005 PSAAG 4/2005 

2/03/2005 Civil Service 
Association of 
Western Australia 
Incorporated 

The Director, Office Of Health 
Review 

Scott C  Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

St John of God Health 
Care Subiaco 
Maintenance 
Agreement 2004 AG 
288/2004 

15/02/2005 St John of God Health 
Care Subiaco (a 
division of St John of 
God Health Care Inc.)

Communications, Electrical, 
Electronic, Energy, 
Information, Postal, Plumbing, 
and Allied Workers Union of 
Australia, Engineering & 
Electrical Division, WA 
Branch, The Automotive, 
Food, Metals, Engine 

Gregor SC Agreement 
Registered 

Volgren Australia Pty 
Ltd Enterprise 
Agreement 2004 AG 
3/2005 

21/02/2005 The Automotive, 
Food, Metals, 
Engineering, Printing 
and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

Volgren Australia Pty Ltd Wood C  Agreement 
Registered 

 

PUBLIC SERVICE APPEAL BOARD— 
2005 WAIRC 00303 

WESTERN AUSTRALLIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PETER JOHN CARTWRIGHT  

APPELLANT 
-v- 

 CHIEF EXECUTIVE OFFICER WATER CORPORATION 
RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER P E SCOTT – CHAIRMAN 
MR B HEWSON – BOARD MEMBER 
MR N FRY – BOARD MEMBER 

DATE FRIDAY, 18 FEBRUARY 2005 
FILE NO. PSAB 12 OF 2004 
CITATION NO. 2005 WAIRC 00303 
 
 
CatchWords Public Service Appeal Board – Appeal against decision to terminate employment – Whether decision 

to dismiss was fair and reasonable – Appellant’s behaviour not reasonable or consistent with his 
obligations to his employer and fellow employees – Procedural fairness considered – Principles 
applied – Appeal dismissed – Industrial Relations Act 1979 (WA) s 80I 

Result Appeal dismissed 
Representation 
Applicant Ms J van den Herik 
Respondent Mr S Rooke 
 
 

Reasons for Decision 
1 These are the unanimous reasons for decision of the Public Service Appeal Board (“the Board”). 
2 The appellant was employed by the respondent from 13 June 1990, initially as a store person in its Welshpool facilities and 

later at Balcatta.  The stores function at Balcatta was outsourced and the appellant was redeployed to Leederville.  He then 
moved to the Customer Centre of the Metering Service at Balcatta in July 1999 and was employed as a level 1 officer.  On 22 
September 2004, the appellant’s employment was terminated following a number of discussions with him about alleged 
unacceptable behaviour where he had been given the opportunity to respond and to provide any other information or 
mitigation.  He provided 2 written responses to the issues raised with him prior to a decision being made to terminate his 
employment. 

3 The Board has heard evidence from the appellant and Anthony Charles Rupert, a level 3 clerical officer with the respondent at 
its Balcatta Customer Centre who has been a union workplace delegate for 5 years.  He attended a number of meetings as 
support person for the appellant.   

4 The respondent called evidence from Dr Mark Lethbridge, an Occupational Physician of some 15 years in that specialty.  Dr 
Lethbridge gave evidence of his role in the assessment of the appellant who had raised as mitigation in response to issues of 
his workplace behaviour that the behaviour may have been related to his diabetes.  Evidence was also given by Philip John 
Hayes, the respondent’s Manager Customer Strategy and Development (previously Metering Service), for 5 years who was the 
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appellant’s line manager and supervisor from July 1999 until October 2003, and Mark Edward Thompson, Acting Manager, 
Metering Services, since 27 October 2003, who was in charge of the appellant from October 2003 until his termination.  Riley 
Thomas Nelson, the Manager of the Customer Centre has been with the respondent for a period covering more than 30 years.  
Mr Nelson gave evidence of the process in which he was involved leading to the decision to dismiss the appellant. 

5 The evidence demonstrates that the appellant has a long history with his employer of making complaints about other 
employees’ and the respondent’s treatment of him.  Those complaints have been to the Ombudsman, members of Parliament, 
ministers of the Crown and the Industrial Magistrate.  He has also made internal complaints and grievances. 

6 The appellant has given evidence that prior to his move to the Metering Service, he was subjected to people in the workplace 
yelling offensive jokes at him in respect of his cultural heritage and calling him a homosexual.   

7 When the appellant was redeployed to the Metering Service, he was subject to Mr Hayes’s management.  Mr Hayes gave 
evidence of his desire to treat the appellant reasonably and not take account of the appellant’s reputation as a difficult 
employee.  He says that he gave the appellant every assistance to come to grips with the requirements of his job, and that the 
appellant’s performance of his duties was satisfactory.  However, there is much in the evidence of Mr Hayes and Mr 
Thompson in particular which alleges that the appellant created, prolonged and exacerbated conflict in the workplace by his 
behaviour and attitudes.    

8 One such incident was in 1999 when Mr Hayes was speaking to the appellant.  The appellant described Mr Hayes as standing 
behind him and rubbing his shoulders with both hands in a manner which he likened to that in which a man would approach a 
woman with whom he wished to become intimate.  According to Mr Hayes, he patted the appellant on the back with one hand 
as recognition of the appellant’s good work.  He was not aware at the time that the appellant found this objectionable.  The 
first he became aware of it was when Mr Rupert approached him saying that he had received a complaint from the appellant 
about this conduct.  Mr Hayes says that he ceased any physical contact with the appellant as soon as he was made aware by 
Mr Rupert that the appellant found this contact objectionable.  Further, he raised the matter with the appellant the day after Mr 
Rupert complained to him, in a review meeting already scheduled.  However, the appellant did not indicate that anything was 
amiss when he had an opportunity to do so.  The appellant appears to have continued to complain to other people in a manner 
which, in the circumstances, was unhelpful and perhaps mischievous.   

9 The appellant also reacted quite severely when, in November 2003, another employee, Mr Allia, touched him on the shoulders.  
The appellant described this in the same manner as he described Mr Hayes touching him.  He then refused to accept Mr Allia’s 
apology and ignored Mr Allia and refused to talk to him for some months.   

10 There were other incidents of workplace conflict involving the appellant.  In September 2003, there was an altercation with 
Anna Oldfield.  Ms Oldfield sent the appellant an email apologising for any hurt she may have caused him.  He refused to 
accept the apology, suggesting it was not genuine.  Mr Nelson says that he received reports of the appellant not following 
established work procedures “in order to go around her” (transcript page 112). 

11 In March 2004, the appellant was said to have shouted at a colleague, Trish Tin-Dennis, in a rude, loud and intimidating 
manner when she interrupted a conversation he was having with someone else.  The appellant’s response was in such a manner 
as to cause concern and disruption in the workplace, to the extent that a number of staff expressed to Mr Thompson their fear 
of the appellant’s behaviour and some staff expressed a desire to walk out of the workplace. 

12 Also in March 2004, there were other incidents of alleged unco-operative, argumentative and confrontational behaviour on the 
appellant’s part. 

13 Notwithstanding Mr Hayes’s own efforts to work with the appellant and assist him to fit in with his colleagues, their 
relationship soured.  In fact, it became so difficult that, in late 2002, Mr Hayes took the extraordinary step of formally 
complaining to the respondent by lodging a grievance.  This was investigated by an independent person, Ms Abbott, and Mr 
Hayes’s allegations that: 

• the appellant’s behaviour created an environment he found hostile and offensive; 
• the appellant made allegations that had the potential to damage Mr Hayes’s future prospects within the 

organisation; and 
• the appellant caused him undue embarrassment, 
were sustained.  

14 This led to Mr Nelson writing to the appellant on 24 March 2003, advising him that amongst other things: 
“You will also risk termination of your employment if, without good reason, you engage in any other conduct that has the 
potential to undermine in any way the position of any staff member or the relationships within the Customer Centre.”  

(Exhibit A1 – doc 6) 
15 The respondent agreed, as part of a resolution of a dispute before the Public Service Arbitrator, that it would not rely on the 

report by Ms Abbott in any future dealing concerning the appellant.  The respondent would rely on the letter of 24 March 2003 
“only as evidence of him [the appellant] having been advised that engaging in frivolous or vexatious threats to initiate legal 
action against one’s manager is unacceptable to the Corporation, as also is knowingly raising grievances with Corporation 
officers who are not in positions of line management directly able to address the subject matter of such grievances (but he may 
seek advice provided that no person is identified)” (Exhibit A1 – doc 8). 

16 On 21 April 2004, Mr Nelson met with the appellant and Mr Rupert at which meeting he provided to the appellant a letter in 
the following terms, formal parts omitted: 

“Dear Peter 
A number of incidents involving improper office/workplace behaviour have recently been brought to my attention.  The 
fact that you have been a contributor in each instance is of particular concern. 
I have received reports of inappropriate behaviour on your part which includes but not limited to you being unhelpful to 
fellow employees; displaying aggressive, threatening and intimidating behaviour; and conducting yourself in an 
unfriendly and unsociable manner. 
I have attached a log of the recent incidents to which I refer, and point out that your behaviour is leading to dysfunctional 
workplace relationships in the following ways: 
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• Your refusal to apologise to those you have offended causes minor conflicts to linger longer than is 
necessary and works against speedy resolutions.  Also unacceptable is your refusal to accept apologies 
offered from others.  You fail to display common courtesy and respect for individuals in the workplace by 
continuing to ignore them and not talk directly to them even on work related matters. 

• Instances of aggressive outbursts, shouting at colleagues and a general lack of self control are totally 
unacceptable.  The unpredictable nature of these outbursts combined with the hostility displayed, has 
created an environment where some staff feel threatened and intimidated in their dealings with you. 

• Your unwillingness to assume responsibility for work for which your team is directly responsible is 
disruptive to normal workflow, constitutes less than satisfactory attention to customer service and is counter 
productive to workplace harmony. 

I am aware that you have previously been offered assistance in the form of personal development training as well as 
access to counsellors via Corporation’s employee support program, and that on each occasion you have declined these 
offers. 
In reviewing these reports, it appears that you have failed to heed the warnings in my previous correspondence to you 
dated 24 March 2003, in particular the last paragraph which states “you will also risk termination of your employment if, 
without good reason, you engage in any other conduct that has the potential to undermine in any way the position of any 
staff member or the relationships within the Customer Centre”. 
In light of this, I now call upon you to show cause why your employment with the Water Corporation ought to be allowed 
to continue.  In doing so, you will need to satisfy me either that the events complained of did not occur or that there were 
mitigating circumstances that warrant you being given a further chance to redeem yourself.  I require your response, 
which may be either verbal or in writing or both, by Wednesday 5 May 2003. 
Yours sincerely 
R T Nelson 
A/MANAGER CUSTOMER CENTRE” 

17 Attached to this letter was the following: 
“Summary of Reported Incidents 
1. November 2003 - altercation with Joe Alia (sic) that led to hostile shouting and accusations of assault.  While 

this issue was apparently resolved through subsequent discussions with your manager, you have refused to 
acknowledge the repeated apologies offered.  You have continued to ignore Joe and refuse to talk to this person 
since that event other than on matters relating to specific tasks. 

2.  March 2004 — you were reported to be disrespectful to a colleague (Trish Tin) by telling her to shut-up and 
addressing her in a loud and intimidating manner. 

3. March 2004 — reports of continuing communications breakdown.  Following previous disputes / disagreements 
you will not communicate directly with certain staff.  As an interim measure your Manager has instructed you to 
communicate with one staff member through their team leader.  This is dysfunctional to normal workplace 
etiquette. 

4. March 2004 - initially you refused to follow-up on corrective action referred to your section by Nathan Higgins 
of the Call Centre.  Following a debate on the issue, you reluctantly acknowledged your responsibility with a 
half-hearted assurance. 

5. March 2004 — you were argumentative and confrontational with your team leader Frank Langford, in front of 
other staff on an issue that you were previously made aware of.  In this instance it was reported that you were 
shouting and behaving in a belligerent manner. 

6. March 2004 — despite repeated advice to the contrary, you have continued to raise minor concerns with your 
section manager rather than directly with the person(s) concerned in the first instance.” 

(Exhibit A1 – doc 20) 
18 Mr Nelson and the appellant, with Mr Rupert, discussed the issues for a significant period of time.  The appellant put forward 

his responses to the issues raised.  The appellant raised at this meeting that he had only recently been made aware of the 
impact of stress on his diabetes and the effect this may have on his behaviour. 

19 There was a follow-up meeting on 6 May 2004 at which the issue of the appellant’s behaviour and any potential link with his 
diabetes were discussed and the appellant provided a written response (Exhibit R32) to some of the matters set out in Mr 
Nelson’s letter of 21 April 2004.  The appellant said he would visit his general practitioner and would consider whether he was 
prepared to talk to a doctor of the respondent’s choice.   

20 Mr Nelson says that there was an improvement in the appellant’s behaviour after he wrote to him on 21 April 2004.  Although 
there had been no further incidents after that, Mr Nelson was informed that the staff were “walking on eggshells, and actively 
trying to avoid the potential for any conflict in the area” (Transcript page 114).  When Mr Nelson asked the appellant what had 
changed in the workplace, the appellant replied that others had changed, he had not. 

21 On 25 May 2004, Mr Nelson, Mr Thompson, the appellant and Mr Rupert met to discuss the issues of the appellant’s 
behaviour and also of his diabetes.  At the end of the meeting, Mr Nelson indicated to the appellant that he was to have 3 days 
in which to provide his written response as to how his behaviour would change, or consider the circumstances under which 
employment would terminate.  They then discussed the issue of the appellant’s diabetes and its possible impact on his 
behaviour.  Soon after, the appellant agreed that Dr Lethbridge could write to his doctor seeking her response in writing to 
questions about his condition.  Mr Nelson explained that the purpose of this information was to see whether it provided some 
indication of mitigation for the appellant’s behaviour, and whether the behaviour would cease. 

22 On 31 May 2004, the appellant’s general practitioner, Dr M Wright, was asked for her comments on the appellant advising his 
manager that his diabetes may have been a contributing factor in his behaviour.  Dr Wright responded on 16 June 2004 that, 
given the appellant’s blood sugar readings over 2 years and that he had not had blood sugar readings taken when he was at 
work, “it is possible that his altered behaviour is due to fluctuations in his blood sugar readings.” (Exhibit R30).  Dr Arthur 
Harris, who was said to be assisting Dr Wright, wrote a brief report to Mr Nelson in which he noted the following, formal parts 
omitted: 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1001 
 

“I advise that I am assisting Dr. Wright in the management of Mr. Cartwright’s mature age onset diabetes, a condition that 
he has had for the past 4 years. 
Over the past 2 weeks, Mr. Cartwright’s treatment modalities have been altered and he has undertaken a careful weight 
reduction programme so that fluctuations in his sugar levels can be better controlled.  In the few months leading up to the 
change in treatment, Mr. Cartwright has had episodes of marked stress at work one occasion when he was handled by a 
male employee and on other occasions when there had been conflicts with female employees.  Although he has not had 
his glucometer at work to document sugar levels at that time, a recent haemoglobin A1c of 6.3% indicates very tight 
diabetic control and it is therefore highly likely that during some of these episodes of altered behaviour Mr. Cartwright 
was significantly hypoglycaemic.  His new treatment should prevent these marked glucose fluctuations and help maintain 
Mr. Cartwright’s emotional stability. 
Mr. Cartwright’s associated medical history includes hypertension currently adequately treated with the antihypertensive 
medication Tritace and he also has bronchitis.  
Should you require further information, I would be pleased to oblige.” 

(Exhibit A1 – doc 27) 
23 Dr John Low, an occupational physician to whom the appellant was referred by Dr Lethbridge, examined the appellant on 16 

July 2004 and reported to Mr Nelson.  Dr Low provided a detailed report to the respondent.  His conclusion was: 
“I do not believe that Mr Cartwright’s work performance and behaviour issues are attributable to his diabetes.  There is no 
definite evidence to indicate that he suffered any hypoglycaemic episode in the workplace.  He is not taking any 
medication nor receiving injections of insulin to lower his blood sugar level.  In addition: 

º The behavioural issues, his grievances and work performance issues began within a few months of 
commencing work at the Water Corporation in 1990.  This was nine years prior to the diagnosis of 
diabetes.  The documentation provided indicates that his pattern of behaviour has been persistent 
throughout his years in the organisation.  His approach to the repeated grievances have also been highly 
calculated, thought out and executed. 

º Diabetes is relatively common in the working community and having this condition does not increase 
the risk of the sufferer persistently displaying dysfunctional behaviour. 

º Mr Cartwright did not demonstrate any insight as to the effect of his behaviour on others at work.  His 
behavioural issues and grievances have been consistent and he did not, at any time, concede that he had 
any responsibility for the situations that have arisen as a result of his behaviour.  This could not be 
explained by the diabetes even if hypoglycaemia did occur on the occasional basis. 

In summary, I do not believe that the non-insulin-dependent diabetes is affecting his ability to work effectively and safely 
at the Water Corporation.  I do not believe that the non-insulin-dependent diabetes is affecting his ability to behave in an 
appropriate manner at his workplace.” 

(Exhibit A1 – doc 36).   
24 By letter to Mr Nelson dated 28 May 2004, the appellant complied with Mr Nelson’s instruction of 25 May 2004 and 

responded in writing to the issues raised with him in the following terms: 
“DEAR RILEY 
APOLOGIES 

• As new information has just come to me I will now accept the apologies sincerely from Mr Allia and Ms 
Oldfield (sic) 

BEHAVIOUR 
• Having reconsidered the medical information I believe that this has affected my behaviour and that with 

specialist help it will improve.  My specialist’s report is attached (sic) 
• Both Mr Thompson and Mr Langford have each found and said that they will work with me to improve my 

interpersonal skills so that I can become more positive. 
WORKPLACE PROCEDURES 

•  Through natural progressive changes the workflow is easier and less stressful (sic) As more changes occur 
will make it easier and therefore more beneficial to staff customer and the Corporation (sic) 

•  That the instruction given to me by Mr Langford I understood that I was supposed to redirect calls from the 
Call centre to Consumption Services.  In my over willingness to provide customer assistance I dealt with the 
matters that I should have passed on.  Although the information / advice I gave was correct I understand that 
dealing with queries I couldn’t do other work (sic) 

SPEAKING TO STAFF 
• I have no problems socialising with staff on a social basis as I do now (sic) 

TRAINING 
•  It is my wish to undertake addional (sic) training in compency (sic) to level two. 

FUTURE 
•  I believe that there are to be major changes to metering services. I would like to be part of the team to lead 

the changes so that the Water Corporation can give better value for money and better customer service (sic) 
Yuors (sic) sincerely 
PETER CARTWRIGHT” 

(Exhibit A1 – doc 28) 
25 On 2 June 2004, Mr Nelson believed that the tensions in the workplace were not sustainable and the matter needed to be 

resolved for the health and well-being of everyone.  The appellant was directed to remain at home on special leave while the 
question of the appellant’s continuing employment was considered. 
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26 Having considered the workplace relations, the issues raised with the appellant, his response and the medical evidence, Mr 
Nelson recommended the termination of the appellant’s services, and this was accepted by the Chief Executive Officer.  On 22 
September 2004, the appellant’s employment ended. 

Conclusions 
27 We have no hesitation in accepting the evidence of Mr Hayes and Mr Thompson.  They each gave a very clear impression of 

being reasonable and considerate in their dealings with the appellant and in their attempts to resolve the issues which 
confronted them in their work of managing the appellant and the other staff under their control.  We have no hesitation either 
in concluding that the appellant’s behaviour in the workplace was unreasonable.   

28 The evidence demonstrates and we find that there were a number of altercations between the appellant and a number of the 
members of staff over a long period.  More recently, a number of incidents arose in a relatively short period.  Certainly the 
other employees were not entirely blameless in some of the circumstances, but the appellant’s conduct was unacceptable in 
that he refused to talk to certain members of staff and would not accept their apologies where they admitted they were at fault.  
This allowed the conflict to continue, which affected and interfered with the performance of work.  His reaction to other 
members of staff was disproportionate to their conduct.  He conducted himself in an unreasonable manner and failed to 
acknowledge or accept that his behaviour was unreasonable.  He continued to promote conflict within the workplace by his 
refusal to speak to certain people and by his ongoing behaviour.  He did this in spite of the specific advice given to him in the 
letter of 24 March 2003 which warned that he risked termination of his employment by his conduct in relation to other staff. 

29 We accept Mr Hayes’s evidence that he patted the appellant on the back with one hand in a gesture which could not reasonably 
have been taken to be sexual in nature.   

30 The appellant’s refusal to accept Mr Allia’s apology and to ignore Mr Allia were symptomatic of his behaviour.  When other 
people upset him, he made clear his objections.  He also reacted in unreasonable ways and made his complaints known far and 
wide. 

31 Our concern about the appellant’s behaviour is heightened by the evidence that during discussions with Mr Nelson the 
appellant appeared to indicate some pleasure in creating fear, particularly amongst the female members of staff, by his refusal 
to acknowledge them or their apologies and that his continuing to do so only increased their fear.   

32 It was only when Mr Nelson had commenced a process which might lead to termination of employment, when it became clear 
to the appellant that his position was in jeopardy, that he wrote on 28 May 2004 that “as new information has just come to me I 
will now accept the apologies sincerely from Mr Allia and Ms Oldfield” (Exhibit A1 – doc 28).  In his evidence, the appellant 
said that he had changed his mind about accepting their apologies only when certain unspecified information had come to him.  
Interestingly, it appears from his evidence that he actually changed his mind in March 2004 about accepting their apologies but 
did nothing about it.  The appellant also says that he had no chance to accept the apologies because he was sent home on 2 
June 2004.  However, he had at least a couple of months from March when he says that he had changed his mind.  The 
appellant seems to have enjoyed keeping his fellow employees on tenter-hooks and it was only when he knew that his position 
was in jeopardy that he thought he ought to indicate to Mr Nelson an intention to accept the apologies.   

33 Having read the apology provided by Anna Oldfield to the appellant in an email of 3 September 2003 (Exhibit A1 – doc 24), 
we find it hard to understand how the appellant could have said that he refused to accept the apology because it was not 
genuine.  We found the apology quite moving.   

34 There is an obligation in the employment relationship that the employee will behave in a reasonable manner towards her or his 
fellow employees and will make reasonable endeavours to get along with them.  We are satisfied that the appellant failed to 
conduct himself in a reasonable manner and did not behave in a manner consistent with his obligations to his employer or his 
fellow employees. There was no real prospect that his behaviour would improve as he failed to recognise his role in the 
conflict in the workplace and actively worked against that conflict being resolved.   

35 Mr Nelson discussed the matters with the appellant over a number of meetings, put very specific complaints to him for his 
response, allowed him an opportunity to respond, and investigated his responses.  The appellant knew what the outcome was 
likely to be if he failed to provide an adequate response.  The appellant’s response of 28 May 2004 is in part self-serving, but it 
also reflects the appellant’s lack of acceptance that there was a real issue with his relationships with other members of staff.  In 
the end Mr Nelson objectively considered all of the information including the appellant’s responses and the medical reports.   

36 We do not accept the appellant’s suggestions provided during the final meetings relating to his employment that his diabetes 
could be a mitigating factor in his behaviour.  Given the thoroughness and detail of Dr Low’s report, and the analysis of the 
appellant’s condition as compared with the brief and limited views of Drs Wright and Harris, it was reasonable for the 
respondent to accept Dr Low’s advice and conclude that the appellant’s diabetes was not an explanation for or a mitigating 
factor in his workplace behaviour.  We conclude that this was merely some concoction on his part, trying to provide some 
explanation for his unreasonable behaviour.    

37 Mr Nelson then recommended the termination of the appellant’s services.  He was prepared to allow the appellant to negotiate 
a departure date but the appellant’s proposals were unreasonable and unacceptable.   

38 We are satisfied that in the end, following a proper consideration of the situation including allowing the appellant an 
opportunity to defend himself and provide any possible explanation or mitigation, a reasonable decision was made.   

39 In all of the circumstances, we would not be prepared to overturn the respondent’s decision to terminate the appellant’s 
employment. 

Other Issues 
40 The suggestion that there was a denial of procedural fairness because the appellant’s personal file did not contain all the 

documents associated with his employment is a furphy.  There was no denial of natural justice in those circumstances.  The 
documents were on other files, and in any event, the appellant knew in detail the issues which were being considered in the 
process leading to his dismissal and had a reasonable opportunity to respond. 

41 It was submitted that the appellant had no idea of the grounds on which the employer relied to dismiss him.  However, it is 
quite clear from the discussions that were held with the appellant over a period of weeks and from the letter of 21 April 2004 
that he knew of those matters which were being considered and he had every opportunity to respond to them.  Although the 
letter of dismissal does not deal with any particular incident, the reason for dismissal is clearly identified as being due to the 
appellant’s unacceptable behaviour (Exhibit A1 – doc 43). 

42 As to the assertion by the appellant that the failure on the part of the respondent to make any reference to the Code of Conduct 
during its termination process made the process or the decision unsafe, we find that there is no obligation on the respondent to 
have done so.  By any measure, the history of the appellant’s conduct, even in the more recent past, was entirely unsatisfactory 
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without it being necessary to refer to the Code of Conduct.  To require such a reference would be akin to requiring an 
employer to specify to an employee that theft of its property is not acceptable.  There must be a reasonable test in these 
matters, not one circumscribed by bureaucratic requirements. 

43 There is no obligation on the respondent in these circumstances to have other employees enter into a mediation process with 
the appellant.  The onus was on the appellant to work to improve his relationships with other members of staff.  Further, in 
light of his past behaviour, an undertaking as to his future behaviour would have gone a long way to resolving the matter but it 
was clear that he did not even recognise his role in the situation.  Likewise, there was no obligation on the respondent to 
consider transferring the appellant to another work area as the problem was not with the employees in the area in which the 
appellant worked; the problem was with the appellant.  That would not have been resolved by moving him to another work 
location.  Also, it is not required that an employer should consider having an employee work from home if the employee 
cannot get along with his fellow employees due to his own attitude and behaviour, as was the case in this matter.  This would 
be so even in circumstances where it were viable for the work to be performed at the employee’s home, which it was not in 
this case. 

44 Accordingly, we would dismiss the appeal.  
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Order 
HAVING heard Ms J van den Herik on behalf of the appellant and Mr S Rooke on behalf of the respondent, the Public Service 
Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 
 THAT this appeal be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] For and On behalf of the  
Public Service Appeal Board. 

 

RECLASSIFICATION APPEALS—Notation of— 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 29 of 2003 Catherine Osborne Minister For Health In Right 
of The Metropolitan Health 
Service 

Scott C Dismissed 25/02/05 

PSA 72 of 2003 Darko Vuckovic University of Western 
Australia 

Harrison C Dismissed 21/02/05 

PSA 26, PSA 27, 
PSA 28, PSA 29, 
PSA 30 and PSA 
31 of 2004 

Andrew T Elliott and 
Others 

Minister for Health in Right 
of the Metropolitan Health 
Service North Metropolitan, 
Sir Charles Gairdner Hospital 

Scott C. Granted 16/03/05 

PSA 56 of 2004 Jane Elizabeth Dunstan Director General, Department 
of Education and Training 

Harrison C Granted 24/02/05 

PSA 135 of 2004 Eric Punton Huntly Royal Perth Hospital (ABN 
13 993 250 709) 

Kenner C Discontinued 14/02/05 

PSA 11 of 2005 Monica Bayly Registrar, WA Industrial 
Relations Commission 

Scott C Withdrawn 
by Leave 

28/02/05 
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NOTICES—Union Matters— 

NOTICE 
FBM No. 1 of 2005 

NOTICE is given of an application by the “Independent Schools Salaried Officers’ Association  of Western Australia, Industrial 
Union of Workers to the Full Bench of the Western Australian Industrial Relations Commission for the authorisation of an 
alteration to the Name of the of Organisation at  Rule 1 Name.   
The existing rule relating to the Name is proposed to be altered as set out below: 

Delete Rule 1 – Name which reads: 
1. NAME 

This Society (hereinafter termed “the Union”) shall be known as the Independent Schools Salaried Officers’ Association 
of Western Australia, Industrial Union of Workers.  

and  
insert in lieu thereof the following new Rule: 

1. NAME  
This Society (hereinafter termed “the Union”) shall be known as the Independent Education Union of Western Australian, 
Union of Employees.  

The matter has been listed before the Full Bench on Monday 2nd day of May 2005 at 10.30 am in the President’s Court.   
A copy of the Rules of the organisation and the proposed rule amendment may be inspected on the 16th Floor, 111 St Georges 
Terrace, Perth.   
Any organisation registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that he/she has a 
sufficient interest or desires to object to the application may do so by filing a notice of objection in accordance with the “Industrial 
Relations Commission Regulations 1985”.   
D. MacTIERNAN 
DEPUTY REGISTRAR 4th March 2005  

 

 




