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Reasons for Decision 
1 COMMISSION IN COURT SESSION:  This is our unanimous decision.  The Trades and Labor Council of Western Australia 

(TLC) has applied for a General Order under s.50(2) of the Industrial Relations Act 1979 (“the Act”) to apply to all 
employees throughout Western Australia, subject to some exclusions, providing for conditions relating to the termination of 
employment, the introduction of changes in production, programme, organisation structure or technology that are likely to 
have significant effects on employees and when an employee is made redundant.  The details of each part of the claim will be 
referred to when each is considered.   

2 The claim made by the TLC follows the March 2004 decision of the Australian Industrial Relations Commission (AIRC) in 
what has become known as the Redundancy case (PR032004 and the Supplementary Decision PR062004).  That decision 
issued following a claim by the Australian Council of Trade Unions for termination, change and redundancy provisions first 
awarded by the AIRC in the 1984 Termination, Change and Redundancy cases ((1984) 8 IR 34 at 73; (1984) 9 IR 115) to be 
amended.  The decision records the contentions of the respective parties before the AIRC, the evidence brought by each of 
them and, from paragraph 29 onwards, the conclusions reached by the AIRC.   

3 The significant differences in the claim before this Commission and the decision of the AIRC relate to the definition of 
“redundancy”, no reduction in the 16 weeks’ severance pay to an employee with 10 years of service and over and a subclause 
excluding the application of any transmission of business clause in circumstances where the employee’s continued 
employment is conditional upon accepting an AWA or other individual agreements or a federal industrial instrument.  These 
differences, and the other differences set out in Tab 7 of exhibit TLC 1, will be referred to later in these Reasons for Decision 
(Reasons). 

4 The TLC stated that the claim will give effect to the objects of the Act by encouraging a system of fair wages and conditions of 
employment, encouraging all agreements registered under the Act to provide for fair terms and conditions of employment and 
encouraging the efficient organisation and performance of work according to the needs of an industry and enterprises within 
it, balanced with fairness to employees in the industry and enterprise.   

5 It is argued by the TLC that the claim will ensure that a safety net of fair minimum wages and conditions of employment is 
established and maintained having regard to the need to provide fair minimum standards for employees in the context of 
living standards generally prevailing in the Western Australian and Australian community, economic factors including levels 
of productivity and inflation, the desirability of obtaining a high level of employment and the needs of the low paid.  It will 
provide appropriate mechanisms for settling disputes relating to redundancy situations including by ensuring employees and 
their representatives are provided with appropriate information about proposed or possible redundancies and obliging 
employers to engage in consultation regarding measures to avert or minimise redundancies and mitigate their adverse effects. 

6 Finally, the TLC submitted that the claim will provide protection for employees whose employment is terminated due to 
redundancy by ensuring adequate severance pay and extending a right to severance pay for employees of businesses with less 
than 15 employees.  The TLC submitted that the claim will ensure a redundancy provision appropriately reflects the current 
legislative framework surrounding superannuation.   

7 The Minister for Consumer Employment generally supported the claim.  However, the Minister opposed the claim to the extent 
that it might oblige small business to pay severance pay.   

8 The Commonwealth Minister for Industrial Relations was granted leave to intervene to oppose the claim as it would extend a 
redundancy payment obligation to small business, limit the circumstances in which redundancy provisions would not apply 
when a business is transmitted from one employer to another employer and the stepping-back of the severance pay scale after 
nine years of service.  The claim was opposed by the Chamber of Commerce and Industry of WA (Inc) (CCI) and Australian 
Mines and Metals Association (AMMA), the Motor Trades Association of WA (Inc), WA Hotels and Hospitality Association 
(Inc) Union of Employers, WA Small Business and Enterprise Association Inc, Housing Industry Association, Combined 
Small Business Alliance of WA (Inc), WA Farmers Federation, WA Small Business Association and WA Retailers 
Association. 

Constitution of the Commission in Court Session 
9 When the Commission in Court Session was initially constituted it included the then Chief Commissioner W.S. Coleman.  As a 

consequence of his intention to retire he assigned or appointed Commissioner Kenner as a member in his stead.  The then 
Chief Commissioner took this step because his impending date of retirement on 30 November 2004 fell during the dates listed 
for the hearing of the TLC's claim.   

10 The reconstituted Commission in Court Session presided over a conciliation conference on 18 November 2004, which 
conciliation conference was convened for the purpose of endeavouring to ascertain whether the TLC’s claim might be 
resolved by agreement.  It was at this point that Mr Blyth on behalf of the CCI, raised an objection to the reconstitution.  The 
Commission directed that written submissions be filed in relation to this issue.  We have carefully considered those written 
submissions. 

11 At the commencement of the substantive hearing of the claim, the Commission in Court Session announced its unanimous 
decision that the Commission was lawfully constituted and would proceed to hear and determine the TLC’s claim and that 
reasons for reaching this decision would be published in due course.  These are the reasons for that decision. 

Principles 
12 The relevant principles in relation to the reconstitution of courts were considered by the Full Bench of this Commission in The 

Australian Workers Union, West Australian Branch, Industrial Union of Workers and Ors (1999) 79 WAIG 3012.  In that 
case, objection was taken to the reconstitution of the Full Bench of the Commission in relation to an application made 
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pursuant to s.72A of the Act.  The objection to the reconstitution in that matter was taken after the Full Bench had dealt with a 
number of interlocutory matters including determining persons who should be heard under s.72A(5) of the Act, and the 
making of certain procedural directions and orders.  In that matter, Sharkey P referred to the relevant principles as follows: 

 “The principles which apply to reconstituting courts have been authoritatively pronounced upon in R v Lewis (1988) 
78 ALR 477 (HC) by the High Court and there is a very useful summary of the principles by Kirby P, as he then was, 
in Wentworth v Rogers and Another (No 3) (1986) 6 NSWLR (CA) 642 at 649:- 

“1. If specific provision is made by a statute for the reconstitution of the court following the death, illness, 
resignation, prolonged absence or other incapacity of a Judge who has part heard a case, the legislation 
will govern the substitution: Chua Chee Chor v Chua Kim Yong ([1962] 1 WLR 1464; [1963] 1 All ER 
102 (PC)) 

2. Statute apart, the primary rule is that once a court embarks upon the hearing of the case, prima facie the 
court as so constituted should conclude the hearing and any reconstitution of the court in the middle of 
proceedings will be an irregularity warranting intervention on appeal or review to require a new trial de 
novo. 

3. The primary rule is subject to the exception that if an ancillary, severable and distinct matter is severed 
and not dealt with in an earlier proceeding, it may be determined by another judge, or an appeal court 
including another judge:  Orr v Holmes (1948) 76 CLR 632. 

4. The primary rule applies with special force where the part heard case is before the court constituted by a 
judge and jury (Coleshill) or where, though constituted by a judge alone, there is a serious conflict of 
evidence:  Chua Chee Chor v Chua Kim Yong (op. cit.); Brennan v Brennan (1953) 89 CLR 129.  In 
such cases proper practice requires recommencement of the trial de novo. 

5. The above requirements, if not followed, may result in an order for a new trial.  But in certain 
circumstances such an order will not be made.  The guiding principle is the demands of justice in the 
particular case.  Relevant to the application of that principle is a consideration of the extent of any 
possible prejudice done by the procedure that was followed and the risk of injustice arising from it as 
well as the expense and delay that would be occasioned by an order for a trial de novo in the 
circumstances that have occurred:  Brennan v Brennan (op. cit.); Cotogno v Lamb (No 2) (1985) 3 
NSWLR 221; Cotogno v Lamb (No 3) (1986) 5 NSWLR 559. 

6. It is also relevant in this last connection to consider the conduct of the parties, and those who 
represented them (if any) at the trial for if they have induced, acquiesced in or waived the irregularity 
they will not normally thereafter be heard to complain of it:  British Reinforced Concrete case; Brennan 
v Brennan.” 

13 We adopt those principles for present purposes. 
Consideration 

14 The first issue consistent with those principles is to consider whether the terms of the Act authorise the reconstitution of the 
Commission in Court Session in the present circumstances.  Section 16 of the Act provides as follows: 

 “16. Powers and duties of President and Chief Commissioner  
(1) Subject to this Act, the Chief Commissioner may allocate and reallocate the work of the 

Commission, including the work of constituent authorities, and may assign or appoint 
Commissioners for the purposes of constituting the Full Bench, the Commission in Court 
Session, or a constituent authority. 

(1a) The Chief Commissioner may assign a Commissioner to sit or act alone as the Commission 
or to sit or act as a member of the Full Bench or the Commission in Court Session 
notwithstanding that that Commissioner is for the time being appointed as or to a constituent 
authority. 

(2) The Chief Commissioner —  
[(a) deleted]  
(b) shall, before 1 October in each year, make a written report to the Minister relating to 

the operation of this Act up to the last preceding 30 June; 
(c) shall, before making the report referred to in paragraph (b), consult with the President; 

and 
(d) may require the Commissioners to attend a conference of Commissioners for the 

purposes of paragraph (b) or for any other purpose. 
(3) Where the Chief Commissioner is unable to attend to his duties under this Act, whether on 

account of illness or otherwise, or where there is a vacancy in the office of Chief 
Commissioner, the duties and powers of the Chief Commissioner devolve on the 
Commissioner who is next in order of seniority and not himself absent or unable to perform 
those duties, unless the Governor appoints some other person to be Acting Chief 
Commissioner.” 

15 By s.16(1), subject to the Act, the Chief Commissioner has the power of allocation and reallocation of the work of the 
Commission, and the assignment or appointment of Commissioners to constitute the Full Bench, the Commission in Court 
Session, or a constituent authority.  The functions and powers relating to allocation of the work of the Commission, and the 
assignment or appointment of Commissioners for the purposes of constituting the Commission, are, by s.16 (1), clearly 
separate functions and powers. 

16 The present application for a General Order pursuant to s.50(2) of the Act is required, by s.50(1), to be heard by the 
Commission in Court Session.  The requirement for a General Order application to be heard by a Commission in Court 
Session is independent of any statutory power of allocation of industrial matters conferred upon the Chief Commissioner by 
s.25 of the Act.  That section only applies to the work of the Commission under Divisions 2 and 2A to 2G of the Act. 
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17 A Commission in Court Session was duly constituted for the purposes of s.50 of the Act to hear the present application.  By 

reason of the impending retirement of the then Chief Commissioner, which retirement fell during the course of the hearing of 
the present claim, the then Chief Commissioner assigned or appointed Commissioner Kenner in lieu of himself, to constitute 
the Commission in Court Session.  There has been no allocation or reallocation of the work of the Commission.  The matter to 
be heard by the Commission in Court Session pursuant to s.50 of the Act remains the matter of the TLC's claim for a General 
Order pursuant to s.50(2) of the Act.  All that has occurred is that the Chief Commissioner has assigned or appointed another 
Commissioner so that the Commission in Court Session can be properly constituted under the Act to continue to hear and 
determine this matter. 

18 A power such as s.16(1), is by s.48 of the Interpretation Act 1984 (WA), one to be exercised from time to time as the occasion 
requires it to be exercised.  The present circumstance is in our opinion clearly a circumstance requiring the exercise of the 
power in order that the Commission in Court Session may remain properly constituted for the purposes of hearing and 
determining this application. 

19 Furthermore, applying the principles cited in The AWU and Ors, the proceedings before the Commission in Court Session, 
prior to its reconstitution, were in the nature of the making of procedural directions and orders, and determining who may be 
persons with a sufficient interest to be heard, as was the case in The AWU and Ors before the Full Bench.  As in the case of R 
v Lewis (1988) 78 ALR 477, it is unexceptional that this Bench be reconstituted after the determination only of preliminary 
issues, and not the substantive proceedings.  Those earlier matters, dealt with by the Commission in Court Session otherwise 
constituted, are severable and distinct to the hearing of the substantive claim on the merits.  Plainly, it is in the interests of 
justice that the matter be heard and determined by the Commission in Court Session as reconstituted.  There is no prejudice to 
any party from the matter proceeding in this way.  We therefore announced our decision accordingly. 

20 We now consider another submission relating to the proceedings. 
The Evidence before the Commission in Court Session 

21 It was submitted by a number of the persons who opposed the claim that the TLC did not produce any, or any sufficient 
evidence to allow the Commission to reach a conclusion favourable to the granting of the claim for a General Order.  We 
reject the submission.  Section 26(1)(a) and (b) of the Act provide as follows: 

“(1) In the exercise of its jurisdiction under this Act the Commission —  
(a) shall act according to equity, good conscience, and the substantial merits of the case without regard to 

technicalities or legal forms; 
(b) shall not be bound by any rules of evidence, but may inform itself on any matter in such a way as it 

thinks just;” 
22 In support of its claim, the TLC submitted in evidence a number of research papers which had been presented to the AIRC 

during the Redundancy case together with the entire transcript of the AIRC proceedings which contained the viva voce 
evidence of some of the authors of those papers.  The TLC also submitted statistics on redundancies, small business and on 
the labour market in Western Australia, a Community Affairs References Report of the Australian Senate of March 2004 and 
a research paper of the National Institute of Economic Industry Research.   

23 In addition, the Commission has before it the evidence submitted by the Minister of Consumer and Employment Protection 
(exhibit Minister 1).  This comprehensive exhibit contained not only helpful extracts of legislation, General Order standard 
provisions and case law, but also copies of sample redundancy clauses from other States, award profiles of WA State awards, 
statistics relevant to the WA Labour Force, a small business profile, retrenchment, redundancy and labour mobility and on 
business bankruptcy.  It also contained a reference to the International Labour Organisation Convention 158 and 
Recommendation 166 together with an academic study of the experiences of employees who have been retrenched.  The 
Minister called evidence from Mr David Bryan Christmas, Acting Director of the Economic Policy Division within the 
Department of Treasury and Finance and enclosed his witness statement.  

24 The Commonwealth Minister’s evidence included documents and transcript excerpts from the case before the AIRC, together 
with academic and other articles directed particularly to the Commonwealth’s concerns relating to the AIRC decision to 
extend severance payments to small business.  Witness statements of witnesses who were called before the AIRC were also 
included.   

25 The Commission also has before it the Economic Trends publication of the CCI, three witness statements from employer 
members of the Motor Trade Association of WA Inc, information from the Combined Small Business Alliance of WA Inc 
which includes small business data, a small business survey and other information, ABS material and other information was 
provided by the WA Small Business and Enterprise Association. 

26 Subsequent to the conclusion of the hearing, the Commission wrote to the TLC requesting that it provide information regarding 
the names of the awards, and if possible the agreements, under the Workplace Relations Act 1996 which operate in WA to 
which the TLC had referred in its submission.  The information received was forwarded to the persons who appeared in this 
matter and they were given an opportunity to make written submissions on it.  Final submissions were not received until 17 
February 2005.   

27 In accordance with s.26(2) and (3) we consider it just, and that it is our obligation, to inform ourselves from all of the material 
before us. 

The Claim in Principle 
28 We have reached the following conclusions. 
29 This is the first occasion that the Commission has been requested to consider making a General Order in the terms now sought.  

In the 1986 decision of this Commission (re Metal Trades (General) Award (1986) 66 WAIG 580) which followed the 
federal decisions of 1984 already referred to, the Commission stated at page 584 that: 

“it is better for all parties to know in advance their rights and obligations should termination become necessary and when 
definite decisions are made to introduce major changes in the production, programme, organisation, structure or 
technology that are likely to have significant effects on employees.  The “case-by-case” approach leaves too much chance 
of employees and their unions faced with fait accompli”.   

30 The 1986 decision related to the amendment of a single award.  Since that time, as the Minister’s exhibit illustrates, 81 of this 
Commission’s 354 awards have been amended to insert the termination, change and redundancy provisions that were decided 
in the 1986 decision.  In this State, some of those provisions are dealt with in amendments to the Workplace Relations Act 
1996 in s.170CM and apply here together with the obligation in Part 5 of the Minimum Conditions of Employment Act 1993 
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(W.A.) for employers to discuss with employees changes to their conditions of employment that are likely to have a 
significant effect or lead to the employee being made redundant.  Also, by virtue of the application in W.A. of the federal 
awards with TCR provisions and the number of State Awards which have been amended to insert TCR provisions, a number 
of the provisions now sought to be included in a General Order are already firmly established. 

31 We consider that the evidence shows that the standard clause determined by the Federal decision in 1984 has, since that time, 
become the accepted template in all States for the expression of entitlements to employees in the event of the termination of 
their employment when changes are to be effected in their conditions of employment or for the termination of their 
employment due to redundancy.  Comprehensive redundancy provisions exist in NSW, QLD and SA and, by virtue of the 
Federal jurisdiction, in Victoria.  The standard scale of severance payments extends to 16 weeks in NSW, Queensland and in 
the Federal jurisdiction.   

32 We note also ILO Convention 158, ratified by Australia at the Termination of Employment Convention 1982, states that 
employees whose employment has been terminated are entitled in accordance with National law and practice to either a 
severance allowance or other separation benefits and benefits from unemployment insurance or assistance or other forms of 
social security. 

33 We therefore conclude, as the Commission in Court Session recognised in 2000 in relation to the baking and pastrycooks 
industry, the termination, change and redundancy provisions, whilst perhaps not constituting a test case in Western Australia, 
have come to be regarded as a “community standard” (ALHMWU v. Baking Industry Employers’ Association of WA and 
Others (2000) 80 WAIG 354 at 357) (the Baking Industry Case). 

34 We also conclude from the evidence before us, as did the AIRC from that same evidence, that the incidence of redundancies 
is not distributed evenly throughout the labour force and that the growth in the Australian labour market has been 
accompanied by a substantial change in structure which may have altered the size and composition of industries, the nature of 
occupations, conditions of employment and patterns of wage distribution, but has not altered the hardship experienced by 
retrenched employees.   

35 Like the AIRC, we have noted the evidence, particularly from the research of Kelley, J, Evans, MDR & Dawkins, P, 
September 1998, Job Security in the 1990s: How Much is Job Security Worth to Employees?, Australian Social Monitor, 
University of Melbourne, Melbourne Institute of Applied Economics and Social Research (document 1(l) of TLC 1) that it 
can be concluded that job security is rapidly declining in Australia.  We note the evidence from the Minister that 32,800 
employees in WA in the year ending February 2004, or 3.2% of the workforce, were made redundant (exhibit 31).   

36 The research by Webber, M & Weller, S, December 2002, Retrenchment and Labour Market Change 2002 (document 1(a) of 
TLC 1) permits the conclusion that in Australia retrenchment is the main reason for involuntarily job loss.  Retrenchment 
represented almost half of involuntary job losses and almost 30% of the total number of exits from employment.  The number 
of employees given less than one day’s notice has increased between 1997 and 2001 which is significant because shorter 
notice is associated with increased trauma and poorer post retrenchment outcomes.  The research concludes that the labour 
market adjustment difficulties faced by retrenched employees is qualitatively and quantatively greater than in 1984.   

37 We accept the conclusions of Webber, M & Campbell, I, 1996, Labour Market Outcomes Among Retrenched Workers in 
Australia: A Review, National Key Centre in Industrial Relations, Monash University, Working Paper No. 44 (document 1(c) 
of TLC 1) that in any one year up to 5% of the workforce experiences retrenchment in Australia, causing employees shock 
and loss of income, social isolation and deteriorating psychological health.  There is ongoing retrenchment and employees are 
hired and fired frequently as part of the normal operations of industry; even in relatively good years retrenchment is part of 
the experience in nearly one in every twenty employees.   

38 We reject the submission that the claim should be refused because the circumstances in 1984 which justified the then TCR 
decision do not exist now.  The evidence before us shows that redundancy is on-going in the economy even if the economic 
circumstances are different to those in 1984.  

39 We note that the unpublished ABS data for labour mobility February 2002 (Tab 4 in TLC 1) show no difference of 
significance in the duration employees in WA, compared to employees in Australia as a whole, have been in their present job.  
There is no basis to conclude that the employment profile of employees coming under the jurisdiction of this Commission is 
different in any significant detail from the profile of employees in the material presented to the AIRC, and in turn to us in 
these proceedings. 

40 In response to the Commission’s request for information relating to the extent of the Federal award coverage in WA, the TLC 
compiled information sent to it from affiliated unions and also conducted a search of Federal Awards on the AIRC website.  
The TLC conceded that the resulting list of Federal Awards is necessarily not comprehensive and that it was also not possible 
to compile a meaningful list of federal agreements that operate in WA.  Of the awards named by the TLC, the vast majority 
contain the AIRC redundancy decision.  Based on the survey the TLC says that there is a very significant application of 
federal awards in WA that contain the 2004 redundancy decision.   

41 In relation to the TLC information, we have noted the submissions from those opposing the claim that the number of small 
and medium sized employing businesses covered by Federal Awards which may operate in WA is very small both as a 
percentage of the total number of small and medium sized employing businesses in WA and as a percentage of the total 
number of employees employed by them in WA.  We recognise also that the number of employees who are, at any point in 
time, covered by a Federal Award may not be able to be determined because their employment may be governed by an AWA.  
We nevertheless take into account the information provided by the TLC while acknowledging its limitations.   

42 We conclude that on balance the evidence before us demonstrates that the type of provisions now prescribed as a standard for 
Federal Awards throughout Australia and which are claimed by the TLC are an appropriate minimum standard in relation to 
termination of employment, change in employment and redundancy from employment to apply generally to employees 
throughout the State whether or not they are employed under or subject to awards or industrial agreements.   

43 We conclude, as did the Commission in Court Session in the Baking Industry Case (ibid) on the information before it, that it 
makes good sense that employers and employees in this State, whether or not the employees are covered by awards or 
industrial agreements, have contained in a General Order minimum provisions relating to the termination of employment, 
introduction of change in the workplace and where employees are to be made redundant.  This may avoid disputation in 
relation to the issues addressed by those provisions and will reflect contemporary standards in industry.  The detail of those 
provisions is the subject of argument and will be considered subsequently.   

44 We are assisted in reaching this conclusion by the fact that the law in WA as it presently stands does not enable individual 
employees to refer claims for fair and adequate severance pay to the Commission unless their contract of employment 
provides for a specific redundancy entitlement: Dellys v. Elderslie Finance Corporation Ltd (2002) 82 WAIG 1193 and Epath 
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WA Pty Ltd v. Adriansz (2003) 83 WAIG 3048.  These decisions confirm that an entitlement to a severance payment upon the 
termination of employment by reason of redundancy is not generally implied into contracts of employment; if there is no 
entitlement to a severance payment then the non-payment or inadequate payment of a severance payment does not constitute a 
loss able to be compensated under s.23A of the Act.   

45 It is well settled in this Commission and in other States that the non-payment or inadequate payment of severance pay upon the 
termination of employment by reason of redundancy may render a dismissal unfair whether or not they are employed under 
and subject to awards or industrial agreements: Rogers v. Leighton Contractors Pty Ltd (1999) 79 WAIG 3551; Wynn’s 
Winegrowers v. Foster (1986) 16 IR 381; Leddicoat v. Schiavello Commercial Interiors (SA) (1995) 39 AILR ¶3-255; 
Westen v. Union Des Assurances De Paris (No 2) (1996) 88 IR 268 per Madgwick J and Fryer v. System Services (1996) 137 
ALR 321.  In the absence of an entitlement to severance pay in the employee’s contract of employment, no claim of unfair 
dismissal by reason of non-payment of severance pay lies; the case-by-case approach is no longer appropriate. 

46 We therefore conclude, subject to what is to follow, that in principle the Commission should issue a General Order to prescribe 
minimum entitlements upon the termination of employment, change in employment and upon redundancy in employment in 
the manner claimed.  The power in the Commission to make such a General Order pursuant to s.50 of the Act is conditioned 
by s.51B of the Act and it is to that which we now turn. 

Section 51B 
47 The CCI submission was that the matter of redundancy is a subject of the application and a matter that is also subject to the 

Minimum Conditions of Employment Act 1993 (MCE Act).  Equally, the matter of change - that is, an action by an employer 
that has or is likely to have a significant effect on the employee, is a subject of the application and also a matter that is the 
subject of a minimum condition of employment in the MCE Act.  It was submitted that s.51B(1) of the Act intends that the 
Commission not make a General Order about a matter that is a minimum condition of employment; s.51B(2) allows for a 
General Order about a matter that is a minimum condition if it is more favourable than the minimum condition, but not for a 
General Order providing for severance pay for redundancy. 

48 Mr Blyth submitted: 
 “Therefore, in the present case the General Order can be made in relation to the conditions in sections 41 and 43, 

providing they're more favourable, but not otherwise.  … The Commission, we say, cannot make a General Order 
providing for severance pay for redundancy (transcript p.367).”  

49 Mr Schapper noted that if a wide meaning is given to the word “matter” then s.51B(1) would mean that the Commission may 
not make a General Order in respect of the subject of redundancy generally because the MCE Act does deal with some 
aspects of redundancy, for instance time off to look for another job and consultation.  However s.51B(2) would therefore 
mean that the Commission is not prevented from making a General Order in relation to redundancy generally if the General 
Order is more favourable to the employees than the minimum condition of employment. 

50 Alternatively if a narrow meaning is given to the word “matter” so that it refers to the conditions in ss.41 to 43 of the MCE 
Act then s.51B(1) does not operate to exclude the power of the Commission to make a General Order in respect of severance 
pay because it is outside the meaning of the word "matter". 

51 Mr Schapper submitted that with either the narrow or the broad meanings, the General Order sought is within power. 
Consideration 

52 A minimum condition of employment as defined in the MCE Act, relevantly, means a condition prescribed by Part 5; that 
Part consists of ss.40, 41, 42 and 43.  Section 40 is the interpretation section; it is difficult to see how s.40 is a condition 
prescribed by Part 5. 

53 Section 41 creates an entitlement for an employee to be informed by the employer as soon as reasonably practicable after the 
decision has been made, and to discuss with the employer the matters that are mentioned in subsection (2).  Section 41 
therefore prescribes two conditions: the entitlement to be informed and to discuss. 

54 Section 42 states that the employer is not bound to disclose prejudicial information; that too is the prescription of a condition 
in relation to provision of information or the holding of the discussion under s.41. 

55 Section 43 prescribes that an employee, other than a seasonal worker, is entitled to paid leave of up to 8 hours for the purpose 
of being interviewed for further employment; that is a condition prescribed by Part 5. 

56 Therefore, ss.41, 42 and 43 prescribe conditions which are “conditions prescribed by Part 5”.  The “matters which are the 
subject of a minimum condition of employment” for the purposes of s.51B(1) of the Act are: 

“(i) The entitlements of an employee to be informed and to discuss; 
 (ii) The condition that an employer is not bound to disclose prejudicial information; and 
(iii) An employee’s entitlement to paid leave for job interviews.” 

57 The Commission therefore does not have the power pursuant to s.51B(1) to make a General Order setting a minimum 
condition “in relation to” those matters.   

58 The meaning of the words “in or in relation to” was considered in PMT Partners Pty Ltd (in Liq) v. Australian National Parks 
and Wildlife Service (1995) 184 CLR 301.  The majority decision of the High Court noted that the closeness of the 
relationship required by the expression “in or in relation to” in any instrument must be ascertained by reference to the nature 
and purpose of the provision in question and the context in which it appears.  As Toohey and Gummow JJ observed in that 
decision at 330 those words are particularly wide and cases concerning the interpretation of the phrase in other statutory 
contexts are of limited assistance.  Nevertheless, their Honours observed that the cases show that the words are prima facie 
broad and designed to catch things which have sufficient nexus to the subject.  The question of sufficiency of nexus will be 
dependent on the statutory context.   

59 The question is simply the degree of connection between the “matters which are the subject of a minimum condition of 
employment” and the minimum conditions in the proposed General Order.  The issue becomes whether, for the purposes of 
s.51B(1) the General Order proposes to set minimum conditions in relation to the 3 conditions set out above or whether the 
General Order proposes to set minimum conditions in relation to “employment changes with significant effects and 
redundancy”.   

60 The issue can be tested in this way.  If the “matter” is for example the entitlement of an employee to be informed and to 
discuss then by s.51B(1) the Commission does not have power to make a General Order setting a minimum condition in 
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relation to the entitlement of an employee to be informed and to discuss because that is the subject of a minimum condition of 
employment.  By s.51B(2) the Commission is not prevented from making a General Order in relation to the entitlement of an 
employee to be informed and to discuss if the General Order is more favourable to employees than the entitlement. 

61 If the “matter” is, for example, redundancy then by s.51B(1) the Commission does not have power to make a General Order 
setting a minimum condition in relation to redundancy because that is the subject of a minimum condition of employment (ie 
the entitlement to be informed and to discuss and so on).  By s.51B(2) the Commission is not prevented from making a 
General Order in relation to redundancy if the General Order is more favourable to employees than the entitlement to be 
informed and to discuss and so on.  Given that severance pay is not a “matter” that is the subject of “a” minimum condition of 
employment prescribed by the MCE Act, then to that extent, the application for a General Order is within the Commission's 
power pursuant to s.50(2) of the Act.   

62 However, that is not the end of the matter for the purposes of determining whether the entire application in its present terms is 
capable of being the subject of a General Order.  Section 51B(2) of the Act is to be interpreted as only empowering the 
Commission to make a General Order under Division 3 if all of the terms of the proposed General Order are within power, 
not just some of them.  What this requires is a consideration of all elements of the TLC’s claim and a comparison with the 
terms of Part 5 of the MCE Act in order to determine whether the specific matters sought to be included in a General Order 
are more favourable to employees than the specific minimum conditions of employment in Part 5.   

63 The Commission in Court Session does not have the power to make a General Order under s.50(2) in relation to a matter 
which is the subject of a prescribed minimum condition of employment in Part 5 unless that particular matter, in this case 
those matters the subject of the TLC’s claim, are more favourable to employees.  Prima facie a provision which is as 
favourable, or less favourable, than the minimum condition as prescribed by Part 5 of the MCE Act will be beyond power and 
not capable of being the subject of a General Order made by the Commission in Court Session under s.50(2) of the Act.   Any 
such provision will not, in any event, have force because of the terms of s.5(2) of the MCE Act that provides any provision in 
an order of the Commission that is less favourable has no effect.  This only goes to reinforce the construction of s.51B(2) set 
out above. 

64 A consequence of the foregoing analysis of the TLC's claim in the context of s.51B of the Act is that there are substantial 
parts of the claim which may be beyond power for the purposes of the Commission's ability to make a General Order as to 
minimum conditions of employment matters.  For example, the proposed clause 4.9 appears to seek to exempt employers 
from complying with the terms of clause 4 – Redundancy as a whole, in respect of employees with less than one year’s 
continuous service.  The only obligation sought to be imposed is the giving to the relevant employee an “indication of 
impending redundancy at the first reasonable opportunity” and the taking of such steps there set out.   

65 Plainly, the terms of Part 5 of the MCE Act draw no distinction based upon the length of service of an employee in terms of 
the obligations imposed upon employers when circumstances of a significant effect and redundancy, as defined, arise.  That 
is, employers in a redundancy situation are required to consult with all employees, regardless of their length of service, and to 
deal with the matters prescribed. The proposed clause regarding consultation on redundancies is significantly less favourable 
than the MCE Act provision because it effectively disenfranchises all employees with less than one year’s service.  Therefore, 
this provision renders the terms of Clause 4 - Redundancy, which are dealt with in the MCE Act, as being less favourable than 
the terms of Part 5 of the MCE Act. 

66 However, this does not prevent the Commission in Court Session making a General Order as to the general matters the 
subject of the TLC’s claim as long as the particular provisions of any General Order made satisfy the requirements of 
s.51B(2) of the Act in that they are each more favourable than the corresponding minimum conditions of employment  in the 
MCE Act.   

67 We therefore do not uphold the submission of the CCI regarding the effect of s.51B on the power of the Commission in Court 
Session to grant the General Order claimed. 
The Claim in Detail 

68 We turn now to consider the specific terms of the claim before us.  In doing so we note that the TLC’s application retains many 
of the provisions from the 1986 decision of this Commission which prescribed the clause to apply in the Metal Trades 
(General) Award, and which has in turn been followed in a number of other awards in this Commission including, recently, in 
the baking and pastrycooks awards previously referred to.  We consider that those provisions which have been the subject of 
examination and approval by this Commission over many years are prima facie provisions which are reasonable and fair and 
as such are in the interest of both employers and employees and the community as a whole.  Some of these provisions now 
have been renewed or reconsidered and endorsed as a result of the AIRC proceedings. 

69 We agree with the TLC claim in Clause 2.1 for a statement of employment to be provided to employees on termination.  It is a 
provision which has been approved by this Commission on previous occasions and forms part of the TCR clause as approved 
by this Commission.  We also recognise that a statement of employment from an employer is important for employees in 
gaining future employment and do not consider it would impose any undue burden or prejudice on employers.   

70 In similar vein the entitlement of an employee to be absent from work during each week of notice up to a maximum of eight 
ordinary hours without deduction of pay for the purpose of seeking other employment is a provision of long standing when 
redundancy causes the dismissal of the employee.  We accept the submission that employees find it easier to find employment 
before they leave their old job than afterwards and there is no reason why there cannot be one such entitlement on the 
termination of an employee’s employment regardless of whether or not the reason for the termination is redundancy.  This 
was recognised in the variation to the Bakers award in 2000: 80 WAIG at 360.   
Introduction of Change 

71 Similar considerations apply to those parts of the claim relating to the introduction of change in the workplace and prescribing 
a duty on the employer to notify employees and to consult over changes.  The duty on an employer in this State to initiate a 
discussion with employees is recognised in Part 5 of the MCE Act.  We consider including in the General Order to issue a 
requirement that the employer consult with employees when an employer decides to introduce changes that are likely to have 
a significant effect on them is fair and just.  It will have regard to the interests of the persons immediately concerned and the 
need to facilitate the efficient organisation and performance of work according to the needs of an industry and enterprises 
within it. 

72 The obligation within the claim for the employer to consult not only with the employees affected but also their union or unions 
was particularly opposed.  The TLC argued that trade unions play a legitimate representative role in the workplace; 
employees are often unable to conduct discussions on an equal footing with their employers for a variety of reasons and 
unions assist in minimising this disadvantage.  Those persons who opposed the claim did so, in part, in principle against 
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involving unions in a workplace where there is no union membership.  They also opposed the claim on the basis that many 
employers may not know which union or unions they would be obliged to consult.  

73 We consider it relevant that the claimed General Order is to apply generally to employees throughout the State whether or not 
they are employed under and subject to awards and industrial agreements.  While union membership is not conditional upon 
the application of an award or industrial agreement to an employee’s employment, we consider there may be many employees 
covered by the General Order who will not be members of a union.  Correspondingly there are likely to be workplaces where 
the employer has had no dealings with unions previously and may have no employees who are members of a union.  In such a 
circumstance not only is there a likelihood that the employer will not know which union has coverage of the employees 
affected but also there is a likelihood that the union will have little or no interest in participating in a consultation process 
about employees who are not its members and who do not make a financial contribution to its services.   

74 In contrast, where an award is amended by way of specific application to include consultation provisions, as happened in 
relation to the baking and pastrycooks awards, the amendment may well require notification to the union which is a named 
party to that award.  In addition there may well be employees who are members of a union and who desire to the represented 
by that union in any consultation to occur; employees who are members of a union have that right.   

75 We consider therefore that the General Order to issue should only oblige an employer to notify a union, or to hold discussions 
with a union, when that union is nominated by the employee.  We consider this to be consistent with a principal object in 
s.6(ag) of the Act to encourage employers, employees and organisations to reach agreements appropriate to the needs of 
enterprises within an industry and the employees in those enterprises.   

76 We agree with the submission of the Minister that the words “promotion opportunities” should be included in the definition of 
“significant effects” to be consistent with s.40(2)(b)(ii) of the MCE Act.  We do not propose to otherwise change the wording 
in the clause. 

77 The TLC claim included in the definition of “significant effects” a proviso that where an award, order or agreement makes 
provision for alteration of any of the matters referred to, an alteration made pursuant to that provision shall be deemed not to 
have “significant effects”.  This proviso is not contained within clause 40(2) of the MCE Act.  Including the proviso in the 
General Order to issue would therefore result in a condition that is less favourable than the MCE Act because the MCE Act 
provision is not affected by whether an award, order or agreement makes provision for alteration of any of the matters 
referred to in it.  Accordingly, those words have been deleted in the General Order to issue.  
Redundancy – the definition 

78 In relation to the provisions claimed regarding redundancy we note those parts of the claim which are consistent with the 
determinations of the previous Commissions in Court Session already referred to.  The claim defines redundancy as where an 
employer has made a definite decision that the employer no longer wishes the position the employee held to be held by 
anyone and that decision leads to the termination of employment of the employee (emphasis added).  The clause as approved 
by this Commission on previous occasions defines redundancy as occurring where an employer has made a definite decision 
that the employer no longer wishes the job the employee has been doing done by anyone and this is not due to the ordinary 
and customary turnover of labour and that decision leads to the termination of employment of the employee.   

79 The definition as approved by this Commission on previous occasions is one of relatively long standing.  It is a definition 
which is consistent in its language with both s.40 of the MCE Act and the definition in the AIRC Redundancy decision.  
While we have had regard to the submissions of the TLC in support of its claim on the material before us we are not 
persuaded that a change is warranted to what is otherwise an accepted definition of redundancy because the definition is wide 
enough to include a position being abolished.  As EM Heenan J observed in Garbett v Midland Brick Company Pty Ltd 
(2003) 83 WAIG 893 at [76] not only does redundancy occur where an employer no longer requires that work to be 
performed by anyone (citing R v Industrial Commission of South Australia; Ex parte Adelaide Milk Supply Co-Operative Ltd 
(1977) 16 SASR 6), organisational restructuring may result in a position being abolished and the functions of that position 
being divided or given to others (citing Bunnett v Henderson's Federal Spring Works Pty Ltd (1989) 31 AILR 356).    

80 The TLC claim also omits the words commonly found at the end of the definition: “except where this is due to the ordinary and 
customary turnover of labour”.  The TLC submitted that the words are no longer relevant and add nothing to the definition 
except the potential for confusion.  The history of the words was said to be related to the economic recession present in 1983 
and the New South Wales Industrial Relations Commission decision in Shop, Distributive and Allied Employees Association 
(New South Wales) v Countdown Stores (1983) 7 IR 273.  The TLC submitted that the South Australian Industrial Relations 
Commission in 1987 omitted the words for the reason that the distinction between employees who lose their jobs in times of 
recession and those who lose their jobs in times of economic prosperity is not tenable; standards for redundancy, it is 
submitted, are now accepted throughout Australia and by this Commission regardless of economic circumstances.   

81 The omission of the words was opposed on the basis that the words are not ambiguous and have been readily interpreted and 
applied by the Commission.   

82 We note that the definition of redundancy in the Minimum Conditions of Employment Act 1993 which is applicable to 
employees in this State generally by virtue of that legislation does not contain those words.  Therefore including them in the 
General Order to issue will result in a provision which is less favourable than the corresponding condition in the MCE Act: 
that Act requires discussions to occur whether or not the decision that the employer no longer wishes the job the employee 
has been doing done by anyone is due to the ordinary and customary turnover of labour.  That provision of the MCE Act 
presently applies and therefore those words will be omitted from the General Order to issue. 
Severance pay 

83 The claim seeks to increase the payments prescribed in the standard clause which originated with the federal decision in 1984 
beyond the maximum 8 weeks’ pay after 4 years of service.  In the 1986 Metal Trades case this Commission recognised that a 
severance payment is justified as compensation for the inconvenience and hardship imposed on employees and for loss of 
certain non-transferable credits.  This was recognised again in the baking and pastrycooks award decisions and is reinforced 
by the observations of the AIRC in the Redundancy Case (ibid) (at paragraph 129) that the payment of severance pay is 
justifiable as compensation for non-transferable credits and the inconvenience and hardship imposed on employees.   

84 We conclude on the evidence before us from the work of Webber, M & Campbell, I, 1996, Labour Market Outcomes Among 
Retrenched Workers in Australia: A Review, National Key Centre in Industrial Relations, Monash University, Working Paper 
No. 44 (document 1(c) of TLC 1) (ibid), as did the AIRC, that the effects of termination of employment for redundancy on 
employees can be very severe.  It is not appropriate to establish severance pay at levels which fully compensate redundant 
employees for loss of non-transferable credits.  The hardship associated with retrenchment is likely to be greater after 5 years’ 
service than after 4 years’ service and greater after 9 years’ service than after 5 years’ service.  It is appropriate to extend the 
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severance pay scale from 4 years’ service to 10 years’ service.  We consider the scale of payments determined by the AIRC 
and which now apply or are able to be applied in this State, and which apply in NSW, Victoria and Queensland, are 
appropriate for the General Order to issue.  In doing so, it is likely that the level of compensation may still not compensate 
most employees for the full costs associated with their retrenchment.  We note that the MCE Act does not prescribe that sick 
leave accrues from year to year; we do not take that as demonstrating that all employees to be covered by the General Order 
do not accrue sick leave from year to year. 

85 The TLC claim omits the “step-down” at 10 years’ of service and over which is part of the AIRC decision.  The “step-down” 
was based upon the application of the standard federal long service leave provision which accrues at the rate of 13 weeks’ 
leave for 15 years of service.  Having regard to the fact that in federal awards employees with 10 or more years of service 
whose employment is terminated on account of redundancy are entitled to pro-rata payment of long service leave, the AIRC 
concluded that it would be double counting not to make an allowance for that fact in fixing the amount of severance pay to 
apply after 10 years of service.   

86 That is also the position in relation to the private sector long service leave standard in this State, as was recognised by the 
AIRC in its Supplementary Decision (op.cit at paragraph 10).  The TLC submits that as the severance pay scale does not 
completely compensate for the losses experienced by employees whose jobs have been made redundant, it is unjustified to 
drop the severance payment back to 12 weeks after 10 years.   

87 The severance payment prescribed in the 1984 TCR case, and which has become the standard payment is not mathematically 
related solely to the length of service.  It is based in part upon the loss of non-transferable credits. The loss of pro-rata long 
service leave credits by an employee made redundant with less than 10 years’ service is a factor to be taken into account in 
the decision to award a severance payment upon redundancy.  There is an element of double-counting when an employee is 
made redundant with 10 years or more service and who receives the pro-rata long service leave payment accrued to that date: 
for that employee there is no loss of the credit towards long service leave accumulated during the 10 years of service.  For that 
reason, the step-down will be included in the order to issue.   
Employers Of Fewer Than 15 Employees 

88 The TLC claim does not provide for an exemption for employers employing fewer than 15 employees.  This exemption is 
commonly known as the “small business exemption”.  The TLC claims that employees of small business suffer the same 
losses as those which are suffered by employees of medium and large businesses upon their dismissal by reason of 
redundancy.  The TLC submitted that the evidence shows small business to be as likely to be profitable, or breaking even, as 
medium or larger businesses.   

89 The TLC submitted that to exclude small business is arbitrary because, as the 1986 Commission decision in this State stated, it 
is surely not the case that an enterprise that employs fewer than 15 people will generally not have the resources to meet the 
redundancy payments.  Some enterprises forced to retrench 100 employees may find their resources taxed to a greater degree 
than an enterprise employing 14 people which is forced to retrench one employee.  The TLC reminded the Commission that 
the small business exemption was only reluctantly included in the 1986 metal trades award variation because although the 
figure 15 was seen as being quite arbitrary, consistency demanded the small business exemption be applied.   

90 The TLC pointed out that the small business exemption was rejected by the South Australian Industrial Relations Commission 
and has now been partially removed by the AIRC in its redundancy decision.  The TLC also pointed to amendments to awards 
in particular industries which have removed the small business exemption, including the baking and pastrycooks awards 
already referred to.  The TLC submitted that the 15 employees may be difficult to calculate and may lead to inherent 
unfairness and injustice.   

91 In relation to small business in this State, the TLC submitted that 61.5% of small businesses are non-employing businesses and 
thus would be unaffected by the claim.  In 2001, 39% of employees were employed by small business.  Further, it was 
submitted that the evidence presented to the Commission does not sustain the assertion of a universal or near-universal 
incapacity to pay of small business.  This was the conclusion which also had been reached by the AIRC in the Redundancy 
case.  

92 The TLC referred to the evidence before the AIRC of Mr Taylor, a liquidator specialising in small firm liquidations.  In his 
witness statement Mr Taylor stated that the capacity of firms to pay additional costs was a prime consideration in deciding 
what effects the requirement to make those redundancy payments would have on a firm.  Mr Taylor says that profitability is 
critical in determining the ability of a business to accommodate extra payments occasioned by redundancy.  Similarly, it 
relied on the evidence of Mr Humphris who also gave evidence in the AIRC proceedings regarding the importance of 
profitability.   

93 The TLC submitted that the available data shows conclusively that small businesses do not operate in a financially parlous 
state struggling to survive week-to-week and even when they are decreasing employment, many small businesses are still 
profitable.  The figures supplied by the TLC showed that there is no evidence of a dramatic differential between small 
business and medium and larger businesses in the sense of the proportions of small business with decreasing employment 
who are making a loss.  Whether a small business is decreasing or maintaining employment levels the proportion  which are 
profitable is about 70%.   

94 The TLC pointed to evidence which had been placed before the AIRC showing that the single greatest reason for business exits 
is to realise a profit and of the 7.5% of businesses which exit in any year only 0.5% are bankruptcies or insolvencies.  Most 
new business do not fail within the first few years of operation and many business exits are anticipated years before they 
actually occur thus allowing for an adjustment and a reduction of the costs of exiting. 

95 The TLC stated there is no evidence that in those States where the small business exemption does not exist, or in those industry 
sectors where it has been removed from Federal awards, small businesses have lesser profitability or are more likely to fail.  
Further, the incapacity to pay provisions provide an adequate protection to small business should they not be able to meet 
their severance payment obligations.  It provides an effective safety net to employers who genuinely do not have the capacity 
to meet their redundancy payment obligations.   

96 The Minister opposed the extending of any provision of the claimed General Order to small business.  The Minister submitted 
that requiring all small businesses to make severance payments of up to 16 weeks’ pay to redundant employees could 
substantially impact on the profitability of the sector.  Many small business employers would not have made a financial 
provision for the liability to pay severance pay if existing service is taken into account.  While some small businesses may 
have the capacity to pay severance payments the concern is the aggregate effect on small businesses.  The Minister submitted 
that small business as a whole is inherently riskier than large business, small business operators are subject to higher average 
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interest rates which are often secured with residential property, lenders are less likely to accommodate small business should 
their economic conditions be adverse and small businesses lack the human resource capabilities of larger business.   

97 The Commonwealth opposed any removal of the small business exemption in whole or in part.  It attacked the conclusion of 
the AIRC that small business is generally profitable.  It stated the data before the AIRC referred only to a proportion of small 
businesses and a proportion of larger businesses that happen to make a profit in a given year.  However, profitability is not the 
dominant factor in determining financial capacity.  It cited the Productivity Commission Staff Research Paper at page 18 to 
submit the fundamental characteristic that distinguishes small business from large business is its higher probability of ceasing 
to trade.  Figures from 1994/1995 and 1995/1996 show that close to 8% of small business (defined as less than 20 employees) 
exited compared with around 5% of medium to large businesses.  Profits therefore do not mean financial capacity. 

98 The Commonwealth relied upon the evidence in the AIRC proceedings from Mr Humphris, an insolvency practitioner called 
by the ACTU.  It was said that this evidence confirmed and explained that small businesses are characterised by a relative 
lack of financial resilience which could endanger them if they have to pay severance pay to retrenched employees.  This 
arises from their special difficulty in arranging additional capital to fund restructure.  The Commonwealth submission was 
primarily based upon the fundamental difference it sees with small businesses: they are very often financed through home 
mortgages and generally do not have assets acceptable to a financial institution that would give them direct business loans.  If 
small businesses have to expand, or to contract, which requires them to pay significant payment such as severance payments, 
they generally do not have other assets that they are able to use for security and thus have great difficulty in financing that 
expansion or contraction. 

99 Thus, even though a similar proportion of small and large businesses may make a profit in a given year, it does not mean that 
they have the financial resilience to deal with the external shocks or to take advantage of expansion opportunities.  There is a 
problem that arises through their size and it is not something that differs from industry to industry or from sector to sector.  
Small businesses have to try and fund expansion opportunities from within the business that in turn can lead to 
undercapitalisation and cash flow problems.  As Mr Humphris confirmed, in the Commonwealth’s submission, the same 
problem arises in relation to funding severance pay because it arises in cases where annual leave and long service leave must 
be paid out as well.   

100 The Commonwealth also criticised the AIRC’s reliance (at paragraph 226) on some additional material relating to the 
profitability of small business when they retrenched.  The Commonwealth argued that the material relied on by the AIRC in 
fact refers to sales of businesses: the majority of situations in which small businesses are exiting to realise a profit are not 
where small business are closing and reducing staff but cases where the business has been sold and the sale is intended to 
realise a profit.   

101 The Commonwealth argued that the data means only that many business sales are planned years in advance and does not 
support the view that many small businesses that are closing and retrenching their staff are profitable and are able to afford 
severance pay.  The Commonwealth argues that only about 15% of business cessations occurred to realise a profit and this 
fell far behind financial difficulties as the greatest reason for business cessation; about 70% of all business cessations are 
estimated to be due to financial difficulties.   

102 There was a considerable overlap in the submissions of those who opposed this part of the TLC claim.  We have noted the 
submissions of the WAFF, the WA Hotels and Hospitality Association, the Motor Trade Association and the small business 
associations.  Our decision not to repeat their submissions does not mean that they have not been taken into account; they 
have been. 

103 We have had regard to all of the evidence on this point.  It states the obvious to say that our decision must be based upon that 
evidence.  We are required to evaluate that evidence according to its weight and not merely adopt the conclusion of the AIRC.   

104 We are particularly conscious that we have before us the direct oral evidence of Mr Christmas, who was called by the Minister, 
and whose evidence was subject to cross-examination.  That evidence is that small business as a whole is inherently riskier 
than large business, small business operators are subject to higher average interest rates which are often secured with 
residential property, lenders are less likely to accommodate small business should their economic conditions be adverse and 
small businesses lack the human resource capabilities of larger business.   

105 In cross-examination he agreed that a major limitation in having to use the family home to secure borrowings is that there is no 
proportionality between what one can borrow and what the needs of the business might be.  He agreed with an excerpt of the 
evidence of Mr Humphris in the AIRC case that when home loans have to be relied on to a significant extent by small 
business, if that business then has a need for extra finance they find it extremely difficult to get additional finance to deal with 
that need.  Mr Christmas agreed that under recessionary conditions the retrenchment rate goes up considerably higher than the 
TLC’s 1.9% retrenchment rate to 4% - 5% and that it is relevant to look at the cost impact of a severance pay claim under 
recessionary conditions as well as under normal conditions.   

106 The TLC did not itself call evidence from any witnesses.  We have balanced the  evidence of Mr Christmas against the 
evidence before us from the AIRC proceedings including the transcript excerpts of Mr Taylor’s, and Mr Humphris’s, evidence 
referred to at pages 50 and 51 of the TLC’s Outline of Submissions.  We are conscious that their evidence should be viewed as 
a whole and that, in relation to Mr Humphris in particular, other parts of his evidence are relied on by those opposing the TLC 
claim.  We have, as we were invited to do, undertaken a detailed examination of the contents of each of the academic and 
research articles referred to in the proceedings and, although during the proceedings we were not informed of which evidence 
from each of the witnesses before the AIRC related to each of the TLC’s claims, we have also taken evidence which we 
considered pertinent into account.  This manner of adducing evidence extended the amount of  time which has been taken to 
reach a conclusion on this aspect of the TLC claim. 

107 We have concluded, not without hesitation, that the evidence brought by the TLC carries less weight where it conflicts with the 
direct oral evidence before us.  The hesitation in our conclusion arises from the logic inherent in the TLC position which has 
been recognised in the 1985 Metal Trades Case ((1985) 65 WAIG 881 at 883), the Baking Industry Case (op.cit) and, with 
respect, in the AIRC decision to modify the exemption.  The evidence before us in these proceedings shows that the losses 
suffered by long-serving employees when they are made redundant are the same whether they were employed in businesses 
employing more or less than 15 employees.  None of the submissions credibly established to the contrary: even a long serving 
chef or a panel beater (to use the examples submitted to us) for whom the time lost between jobs may be small will lose 
accrued entitlements unless the new job recognises previous service, a contingency we consider is unlikely in the generality.  

108  We also find from the evidence before us that not all small businesses are the same yet those seeking to have small business 
exempt from paying severance payment do so on the basis that business within an arbitrary range of employing less that 15, 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1677 
 

or perhaps 20, employees is not financially resilient:  this is a variation of the ‘one size fits all’ description which they use to 
argue against the claim itself.   

109 We conclude, and referring to some of the arguments put to us, that even if -  
1. it is accepted that small business pays more for its money when it needs it; 
2. the majority of situations in which small businesses are exiting to realise a profit are not, in fact, cases in which small 

businesses are closing and reducing staff; 
3. the overwhelming majority of exits to realise a profit were not cessations, they were sales; and 
4. small business has twice the rate of cessations as large business, 

some small businesses will be more financially resilient than others. 
110 Further, there are difficulties inherent in defining “small business”: the figure of 15 employees is arbitrary.  The evidence 

shows that many exits are anticipated some years beforehand with the likelihood that adjustment costs from exiting are 
reduced, a reference which may include the payment of severance pay, a situation that is as true for a business that employed 
16 employees as it would be true for a business that employed 14 employees.  There are difficulties associated with how the 
number of employees is calculated.  It is open for us to conclude that the determination of the obligation on an employer to 
pay redundancy entitlements should be upon capacity to pay and not the size of the business.   

111 Not all small business exits involve retrenching employees;  non-employing businesses, that is, sole operators, will have a very 
much higher rate of exit, almost double, than employing small businesses.  Of those that do, some small business exits will be 
young businesses of less than 1 year which would not have to pay a severance payment.   

112 Our review of the decisions of this Commission where the small business exemption has been removed from awards shows 
that on each occasion the Commission had before it evidence of the industries covered by those awards upon which a 
considered conclusion could be reached.  We do not have that advantage here. 

113 Therefore, our decision to include a small business exemption from the severance pay component in the General Order to issue 
is based upon the nature of the order sought and the balance of the evidence before us.  This application is for a General Order 
to cover all employees in Western Australia.  It necessarily embraces all businesses in Western Australia yet the evidence 
before us of business generally is not detailed enough to allow us to confidently conclude that severance payments should 
apply to small business in this State.  The obligations regarding the notice period to be given upon termination of employment 
and the obligation to discuss with employees the changes which materially affect their employment already exist for small 
business by legislation.  However, the entitlement to severance payments does not exist for any employees other than for the 
employees covered by the approximately 23% of State awards (and only 33% of industrial agreements) which have been 
amended to provide for severance pay.  It also exists for those employees of small business whose employment is covered by 
a federal award; we consider this to be a relevant consideration however the extent of federal award coverage of small 
business is not reliably before us. 

114 We have also noted the conclusion of the AIRC at paragraph 124 that: “there is no doubt however that for most of the 
employers actually affected the cost of the claim would be very significant”.  It cannot be said that the claim has a negligible 
cost impact, a consideration of significance given the obligation on the Commission under s.26(1)(d)(iii) of the Act.  We thus 
are not confident of the costings of the TLC claim given the breadth of the General Order it seeks. 

115 Our decision to include a small business exemption from the severance pay component in this General Order will provide no 
barrier to claims to vary awards to include the AIRC decision which modified the small business exemption.  The decision of 
the AIRC will, in our view, be of considerable weight in such claims.  They will allow the Commission to consider evidence 
relating to small business covered by the awards to be considered, a consideration not open to us in this application.   Such 
claims will be able to address, for example, the application of the modified small business exemption to small business in the 
agricultural industry in this State where, on the evidence before us, there is widespread financial difficulty leading to the 
application for Exceptional Circumstances Assistance because of the long drought (as was possible in the proceedings that 
occurred in 2003 before Ross VP in relation to the Pastoral Industry Award, Print PR 940769) or the panel beating industry 
which, on the evidence before us, has particular characteristics going to the profitability of businesses within it.   

116 The evidence of cost to small business to which the Commission is to have regard in these proceedings may also able to be 
more accurately considered in the context of the evidence in each award.  Such issues relating to particular industries are not 
able to be considered here due to the nature of the application before us. 

117 The small business exemption will not apply to those parts of the General Order to issue which do not prescribe a severance 
payment upon termination of an employee by reason of redundancy.     

Transmission of business 
118 The TLC claim excludes the application of the transmission of business clause found in the AIRC Redundancy decision where 

the employee’s continued employment is conditional upon being employed pursuant to an AWA or a statutory individual 
agreement under the Act and unless the employment offered is under an award or a collective agreement made pursuant to the 
Act.  This is seen by the TLC as consistent with the object of the Act to promote collective bargaining as providing fairer 
conditions for employees; the circumstances of transmission should entail more certainty to ensure an employee does not end 
up on inferior wages and conditions and State collective agreements are the best way to ensure that occurs.   

119 In giving consideration to the submission we note that AWAs and Employer Employee Agreements form a system of 
employment that is allowable pursuant to the Workplace Relations Act 1996 and the Act.  Further, the utilisation of AWAs or 
EEAs in any particular case is subject to a no-disadvantage test.  It cannot be said that the mere utilisation of these instruments 
will result in inferior terms and conditions of employment as appears to be inherent in part of the TLC’s claim in this regard.  
The point is also made that s.97XZ of the Act prohibits an employer from offering employment conditional upon accepting an 
EEA.  

120 We do not consider it appropriate to make an order in the terms sought and we decline to do so.   
121 The principle of calculating continuous service by including circumstances where there has been a transmission of business 

was recognised in the 1986 decision of the Commission in the Metal Trades (General) Award.   We have also considered the 
relevant clause in the AIRC decision.  We propose to adopt the clause from the AIRC decision.   
Notification to Centrelink 

122 The TLC claim is that the employer notify Centrelink as soon as possible where a decision has been made to terminate 
employees.  This is a requirement which originated in the 1984 TCR cases: see (1984) 9 IR at 130.  It is not now contained in 
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the AIRC clause although it is a requirement included in the amendments which have been made to awards in this State (see 
the Baking Industry Case op.cit.).  Section 170CL of the Workplace Relations Act, 1996 imposes an obligation on an employer 
which decides to terminate the employment of 15 or more employees for reasons of an economic, technological, structural or 
similar nature.  We consider that the provision is beneficial to employees who are made redundant and that the obligation has 
not been shown to be onerous.  It will be included. 
Coverage of the General Order 

123 The TLC claim exempts certain classes of persons from the operations of the redundancy clause of the General Order.  We 
note also the exclusions which are listed in the AIRC decision.  We propose to exclude from the General Order those classes of 
persons who are listed in the TLC claim however to exclude probationary employees, employees with less than one year’s 
service and employees engaged for a specific period of time or for a specified task or tasks from the entire General Order 
would result in a General Order that is less favourable than the MCE Act.  The MCE Act does not exclude those employees 
from the obligation on an employer in Part 5.  Accordingly, the exclusions will be modified so that the obligation on an 
employer to consult with employees will apply to probationary employees and employees engaged for a specific period of time 
or for a specified task or tasks.  In all other respects those employees will be excluded together with casual employees, 
apprentices, trainees and employees dismissed as a consequence of serious misconduct.  We decline to exempt the mining and 
gas industries as AMMA requested. 

124 We also note the Commission does not have the power to make a General Order which applies to any employee whose 
conditions of employment may not be determined by the Commission (see s.50(3)(b)).  The General Order to issue will 
therefore apply to each employee as defined in subsection 7(1) of the Act  but shall not apply to any employee who holds an 
office for which the remuneration payable is determined or recommended pursuant to Salaries and Allowances Act 1975. 

125 The breadth of the General Order sought was also the subject of limited submissions to the effect that, if granted, the TLC 
claim for severance payments would apply to highly paid senior executives who are made redundant.   

126 We are prepared to recognise that executive service agreements are likely to contain quite generous provisions as to notice of 
termination of employment.  Extended notice periods, which may well range into many months, would no doubt take account 
of the possibility of termination of employment on the grounds of redundancy.  In any event, even if such contracts of 
employment are silent as to notice, the law implies a period of reasonable notice.  It is established that there is an element of 
redundancy consideration for such implied notice periods, due to the inherent overlap in both concepts of reasonable notice of 
termination of employment and severance payments: AWI Administration Services Pty Ltd v Birnie (2000) WAIG 2849 at 
2863; Thompson v Gregmaun Farms Pty Ltd (2000) 80 WAIG 1733; AFMEPKIU v Goldfields Contractors Pty Ltd (2000) 80 
WAIG 5346 at 5347. 

127 We were not referred specifically to any evidence before the Commission in Court Session suggesting that such a class of 
employee is in need of the assistance of this Commission in relation to compensation for redundancy nor any consequences 
arising from an entitlement to severance pay for those employees from a General Order.  We consider that there is an issue 
whether senior executives in this State should receive the benefit of the severance pay provisions which will now be 
prescribed.   

128 We have noted that s. 29AA of the Act provides that employees whose contract of employment provides for a salary in excess 
of $99,700 may not have a claim of unfair dismissal or denied contractual benefits heard by the Commission.  However, that 
salary level does not represent a salary paid to senior executives.  To place a limitation at that salary level to the application of 
the General Order severance pay provision is likely to affect employees in highly paid industries in this State (for example, a 
foreman in the mining industry: Shields v WMC Resources (2004) 84 WAIG 3378 or a health and safety manager in the 
construction industry: O’Sullivan v Cooks Construction (2003) 83 WAIG 2860) and others employed in a similar capacity 
who in our view should be covered by the General Order.  That salary limitation is not appropriate here because it will not 
address the issue.  

129 We will provide an opportunity for the TLC, the respondents and those other organisations whose members might be affected 
by this issue to address us further on it.  We will re-list the application briefly for this limited purpose.    

Recognition of Prior Service 
130 The TLC submitted that a general standard for severance pay for redundancies has been a feature of the industrial relations 

system in this State and nationally for 20 years.  In the 1984 Federal TCR Test Case decision the AIRC determined that the 
required service was to be calculated by reference to service both before and after the making of any order and commented on 
the incapacity to pay principle being available for businesses that did not have the capacity to pay.   

131 The CCI submitted that as a matter of merit a General Order should not have retrospective effect.  An employer making a long 
serving employee redundant on the day after any General Order commences operation will not be able to pay severance pay 
when no advance accumulation of funds has been necessary for that previously unknown contingency.  Employers cannot 
reasonably be expected to meet such a previously unknown liability.  Any General Order made should only apply to service 
with an employer after the commencement of its operation so that employers can make adequate provision for new liabilities. 

Consideration 
132 We accept that if all prior service is recognised there will be an immediate benefit payable to employees with greater than one 

year’s service whose employment is terminated by reason of redundancy after the General Order comes into effect, and a 
corresponding cost to the employer.  Balanced against that is the consideration that the dismissal of a long serving employee 
by reason of redundancy without the payment of a severance payment may well be an unfair dismissal.  This suggests that 
service prior to the issuing of this General Order ought be recognised. 

133 In the AIRC Redundancy decision the increase in the scale of the severance payment for medium and large businesses took 
effect in the awards 28 days after the AIRC’s decision and service prior to the decision was recognised.  For small business 
which would as a result of the AIRC decision have an obligation to pay severance pay for the first time, prior service was not 
recognised (Supplementary Decision, op. cit. at [21] and [23]).   

134 When this Commission first prescribed severance payments in the Metal Trades (General) Award in 1986 (op. cit.) service 
prior to the amendment was recognised.  When the Commission amended awards in the building industry to provide for the 
payment of severance payments for the first time the evidence before the Commission resulted in only one year’s prior 
service being recognised: Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union v Master Builders 
Association and Others (1995) 75 WAIG 2699 at 2707.  The amendments in the Baking Industry Case were not limited to 
service after the date of operation.  No submissions were made that those decisions caused hardship to employers.  We note 
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however that the maximum payment to be prescribed of 16 weeks’ pay is double the maximum which was prescribed on 
those occasions. 

135 The payment of a severance pay upon redundancy can now be said to be well understood in the community.  The recognition 
of these provisions becoming a “community standard” means that employers generally should be aware of the likelihood that 
some level of severance payment is to be made to a employee who is made redundant.  For those employers respondent to a 
Federal Award in this State, and those parties to the State Awards and agreements containing a severance pay scale, there is 
already an obligation to pay severance pay which will have been taken into account.  Further, the General Order to issue will 
not apply to small business.  

136 We recognise, however, that for many businesses, this General Order will be the first occasion when a legal obligation is 
imposed upon them to pay a severance payment upon making an employee redundant.  Not all redundancies will attract the 
obligation to make a severance payment; almost half of all employees retrenched were employed for less than one year 
(Minister’s submission paragraph 243) and would not require the payment of a severance payment.  The General Order will 
not apply to employees whose employment terminated prior to the date of effect of the General Order. 

137 We do not have the evidence before us of an incapacity to pay generally on the part of medium and large businesses.  
Nevertheless, in some circumstances, a severance payment to be made by a business may be significant for that business.  In 
that case the Commission may modify or remove the obligation upon an application to it on the basis of the incapacity to pay 
provision within the General Order.   

138 The capacity for an employer, or a group of employers to apply to the Commission to vary the obligation to make a severance 
payment has been part of the severance pay clauses prescribed by the Federal and State Commissions since 1984.  The 
operation of the principle was the subject of some critical comment during the course of the proceedings.  We therefore 
clarify that an employer or a group of employers may apply to the Commission by making application to the Commission 
formally, or in writing asking for an order varying or removing their obligation to make a severance payment and stating the 
circumstances leading to the making of the application.  The Commission may request each employee likely to be affected to 
be informed of the application and, where the employee nominates a union, the union.  The Commission may accept evidence 
by statutory declaration attaching relevant documents which by s.33(3) & (4) of the Act is produced only to the Commission.   

139 We therefore decide that service prior to the coming into effect of the General Order will be recognised but that employers 
should have some time to allow the meaning and intent of the General Order to issue to be appreciated and to make any 
necessary adjustments.  We consider that the General Order should come into operation two months from the date it issues 
and the severance payment will be phased in.  The severance payment for the first 6 months of the operation of this General 
Order will not exceed 8 weeks’ pay which is the maximum which has applied since 1984 both in the federal redundancy 
standard clause until the AIRC decision and since 1986 in the awards amended by this Commission.  The severance payment 
prescribed in the General Order will operate in full after that 6 month period has passed.   

140 We turn to consider our decision in the context of s.26(1)(d) of the Act.  The equity and substantial merits of the case justify 
the General Order to issue.  The interests of the persons immediately concerned are met in that employers and employees will 
have in one document a number of matters relating to termination of employment, introduction of change on the workplace and 
redundancy which are matters of essential fairness which industrial tribunals take into account in dealing with unfair dismissal 
claims arising from these circumstances.  We do not consider that the interests of the community as a whole are detrimentally 
affected by the General Order we propose. 

141 No submissions were made to us that the National or WA economy would be adversely affected by any decision that we made, 
particularly given that we are not imposing a requirement to pay severance pay on small business.  The Minister’s submission 
is that the economy of WA grew at its strongest rate in almost a decade in 2003/2004.  The outlook for 2004/2005 is positive.  
We are informed that business investment grew by 18% in 2003/2004 and is expected to be sustained at close to record levels 
in 2004/2005.  Exports are forecast to increase by 8.25% in 2004/2005 and the growth in imports is expected to moderate in 
2004/2005 to 5.75%.  The State’s historically low unemployment rate is set to continue in the near future.  We do note the 
potential impact of the rise in interest rates and the rise in the price of oil.   

142 Our decision to exclude employers employing less than 15 employees from the obligation to make severance payments is 
consistent with the Minister’s proposal and makes his costing estimate a relevant consideration.  The information before us 
shows the cost impact of the decision we are to issue will have a minimal impact on economic and employment outcomes.   

143 The capacity of employers as a whole, or of an individual employer to pay the increased severance pay prescribed in the 
General Order to issue is established given that the exclusion of severance pay for small business accounts for almost 50% of 
private sector non-agriculture employment.  While we acknowledge the costs will be higher at times of retrenchment, the 
incapacity to pay provision provides a mechanism whereby the capacity of individual employers to pay the severance payment 
prescribed is able to be assessed.  No submission has been made to us that claims we propose to grant will impact on the level 
of employment or on the level of inflation.  No issues of productivity or changes in productivity arise in this case.   

144 Further, we are of the view that to prescribe the conditions contained in this General Order including, as they do, the 
discussions to be held with employees and the ability of employees to have some flexibility when given notice by reason of 
retrenchment, will give fairness to employees in industry and enterprises whilst having no detrimental effect upon the efficient 
organisation and performance of work which would render that fairness illusory.  We consider also that the inclusion of the 
incapacity to pay principle, despite some of the criticisms made of it, is a mechanism to encourage agreements appropriate to 
the needs of enterprises and the employees in those enterprises in the event that that provision is utilised. 

145 We now issue these Reasons for Decision and a draft of the Minute of Proposed General Order which, other than for the issue 
of its application to senior executives, reflects the conclusions we have reached.   

146 We propose to re-list this matter on 10 May 2005 for the limited purpose of receiving further submissions on the issue of 
coverage of senior executives and invite comment to be made at that time regarding the draft Minute.  We shall issue 
supplementary reasons for decision regarding the application of the General Order to senior executives, and a Minute of 
Proposed Order subsequently. 
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Further Reasons for Decision 
1 The proceedings were re-listed for the limited purpose of receiving further submissions on the issue of the application of the 

General order to issue to senior executives.  The Commission considered that there is an issue whether senior executives 
should receive the benefit of the severance payments to be prescribed; this was an issue that received only passing comment in 
the submissions made to us in the original proceedings.  That position has now been remedied with the more detailed 
submissions which have now been presented to us.   

2 The TLC and the Minister submitted that there should be no exemption in the General Order to issue for senior executives.  
The other persons appearing generally opposed the General Order applying to senior executives and supported the submissions 
made by the CCI supporting such an exemption.  All the submissions made recognised the inherent difficulty in attempting to 
define a “senior executive” for these purposes.  In addition, the CCI submitted its opposition to any proposed definition which 
would increase the likelihood of arguments on a future occasion regarding the scope of the definition.  We agree with that 
submission.   

3 We also acknowledge that while some executive service agreements may contain quite generous provisions as to notice of 
termination of employment this will not be true of all such agreements; some may not contain provisions which exceed those 
prescribed in the General Order to issue.   

4 It is also correct to observe that the power given to the Commission in s.50(3) is not limited by reference to a class of persons 
such as “senior executives” or even by reference to a particular salary level as is found in s.29AA of the Industrial Relations 
Act 1979 (the Act).  The power given to the Commission is to make a General Order which is able to apply generally to 
employees throughout the State whether or not they are employed under and subject to awards or agreements provided only 
that it shall not apply to any employee whose conditions of employment may not be determined by the Commission.  The 
employees whose conditions of service may not be determined by the Commission are those persons who hold an office for 
which remuneration is payable pursuant to the Salaries and Allowances Act 1975: s.23A(3)(b), or any person who does not fall 
within the definition of employee in s.7(1) of the Act.   

5 The power given to the Commission is to make a General Order applicable generally to employees; the “senior executives” 
under consideration are employees and, prima facie, are embraced within a General Order made pursuant to s.50(3) of the Act.  
While there is no material before us directly relating to the redundancy provisions of “senior executives” there is material 
showing that the retrenchment of managers and administrators comprise 3.9% of all employees retrenched (TLC document 
1A, paragraph 6). On the evidence which we have accepted there is a reason for including, not excluding, persons who might 
be described as senior executives.   
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6 There is also a significant problem, recognised in the submissions made to us, in attempting to frame a definition of such 
“senior executives” by reference to either a form of words or a salary/remuneration ceiling.  Those persons supporting an 
exemption for senior executives have drawn attention to s. 29AA of the Act as an available limitation for the coverage of the 
General Order.  However, s. 29AA merely prevents the Commission from determining a claim of unfair dismissal, or of a 
denied contractual benefit, brought by an employee whose contract of service prescribes a salary in excess of $99,700; those 
claims remain within the jurisdiction of the Commission under s.23 of the Act however the Commission is prevented from 
determining them.  Section 29AA is not, nor can it be, a restriction on the powers of the Commission to set wages and 
conditions of employment for employees in this State.  To use the salary ceiling in that section as a means of limiting the 
coverage of a General Order as we were urged to do in the submissions made to us would be to use it in a manner in which it 
was not intended to be used.  The Commission should not fetter its own powers under s.50 by doing so.   

7 In any event including a salary ceiling of $99,700 will not address the issue of coverage of senior executives because that 
salary is manifestly not the salary level applicable to a “senior executive” of a large company and, indeed, is a salary level less 
than that of many employees who, as we have already said, should be covered by the General Order.   

8 The same may be said, with respect, with regard to those submissions made which suggested that a limit should be set by 
reference to persons who are employed under and subject to awards or industrial agreements.  The point is well made that the 
Minimum Conditions of Employment Act 1993 contains no such limitation of the kind urged upon us here: the legal obligation 
to pay four weeks’ annual leave or to discuss with employees action that is likely to have a significant effect on an employee 
applies, with only limited exceptions, to employees throughout the State whether or not they are employed under and subject 
to awards or agreements, including those who are senior executives.  We recognise however, that in the context of this 
particular application there may be cost considerations in relation to severance payment payable to some senior executives as a 
consequence of the General Order 

9 Some submissions were critical of the TLC on the basis that its constituent unions do not represent such “senior executives”.  
We consider the criticism is misplaced.  The TLC, like the CCI and AMMA, is a principal in s.50(2) of the Act and not merely 
an agent of its members.  It has the standing to bring the application it has made to apply generally to employees throughout 
the State whether or not they are employed under and subject to awards or industrial agreements. 

10 Accordingly, because the jurisdiction and power of the Commission is not so limited, and recognising the inherent problems of 
definition and arbitrary nature of any salary cap to limit access to the General Order, we would not include an exception for 
senior executives.   

11 The persons appearing before us were also given an opportunity to comment upon a draft of the Minute of Proposed General 
Order and we are grateful for the submissions which were made.  We consider it appropriate to make the following comments 
in relation to some of those submissions.   

12 In the calculation of continuous service in Clause 4.4(c) the Commission had not intended to exclude bereavement leave or 
carers’ leave and accordingly the wording in the Minute which now issues has been changed to refer to any time for which an 
employee is entitled to paid leave.   

13 Employees with less than one year’s service will be excluded from the operation of Clause 4 other than for Clause 4.2 
consistent with the TLC claim.   

14 The CCI submitted that the scale of payments in the AIRC decision will only apply to employees made redundant except 
where the redundancy is due to the ordinary and customary turnover of labour.  We have noted in paragraph [82] of our 
Reasons for Decision that the definition in the MCE Act which applies to all employees in WA does not contain those words.  
We consider that consistency with the definition in that legislation, is desirable given that the definition in the AIRC standard 
clause will necessarily have lesser coverage to employees throughout the State.   

15 The Minute of a General Order now issues.  Any person requesting a Speaking to the Minutes is asked to advise the 
Commission in writing of their wish to do so and referring to the matter or matters to be addressed.  The advice should be 
received by the Commission by Wednesday, 25 May 2005.  The Commission will then schedule a Speaking to the Minutes. 
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General Order 
HAVING HEARD Mr D. Schapper and with him Ms C. Ozich (both of counsel) on behalf of the applicant, Mr P. Wilding on 
behalf of the Minister for Consumer and Employment Protection, Mr G. Blyth and later Mr P. Robertson on behalf of the Chamber 
of Commerce and Industry of Western Australia Inc, Mr R. Gifford on behalf of the Australian Mines and Metals Association (Inc), 
Mr J. Stewart and with him Ms J. Rees on behalf of the Department of Employment and Workplace Relations acting as agent for 
the Minister of Employment and Workplace Relations, Mr P. Brunner (of counsel) on behalf of the Western Australian Farmers 
Federation, the WA Retailers Association (Inc) and the WA Small Business Association, Ms S. Howard on behalf of the WA 
Hotels & Hospitality Association (Inc) Union of Employers, Mr G. Miller on behalf of the Motor Trades Association of WA (Inc), 
Mr S. Collins on behalf of the Housing Industry Association, Mr O. Moon on behalf of the Combined Small Business Alliance of 
Western Australia (Inc.) and Mr P. Achurch on behalf of The West Australian Small Business and Enterprise Association Inc, the 
Commission in Court Session, pursuant to the powers conferred on it under section 50(2) of the Industrial Relations Act 1979 
hereby makes a General Order in the terms set out in the schedule attached. 

 (Sgd.)  A R BEECH, 
[L.S.] Commission In Court Session. 

 

SCHEDULE 
CLAUSE 1. APPLICATION 

1.1 This General Order takes effect on 1 August 2005 and applies to each employee as defined in subsection 7(1) of the 
Industrial Relations Act, 1979 throughout the State of Western Australia. 

1.2 This General Order does not apply to any employee who holds an office for which the remuneration payable is 
determined or recommended pursuant to the Salaries and Allowances Act 1975. 

1.3 Any provisions relating to termination of employment, introduction of changes in production, program, organisation, 
structure or technology that are likely to have significant effects on employees or redundancy applying to an employee 
which are inconsistent with and provide more favourable conditions to an employee than those set out in this General 
Order whether by way of award, order or agreement of this Commission or by legislation or otherwise will apply to those 
employees to the extent of any such inconsistency. 

CLAUSE 2. TERMINATION OF EMPLOYMENT 
2.1 Statement of Employment 

An employer shall, in the event of termination of employment, provide upon request to the employee who has been 
terminated a written statement specifying the period of employment and the classification or type of work performed by 
the employee. 

2.2 Job Search entitlement 
(a) During the period of notice of termination given by the employer an employee shall be allowed up to one day’s 

time off without loss of pay during each week of notice for the purpose of seeking other employment.  The time 
off shall be taken at times that are convenient to the employee after consultation with the employer. 

(b) If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or he or she shall not receive payment for the time absent.  For this purpose a 
statutory declaration will be sufficient. 

CLAUSE 3. INTRODUCTION OF CHANGE 
3.1 Employer’s Duty to Notify 

(a) Where an employer decides to introduce changes in production, program, organisation, structure or technology, 
that are likely to have significant effects on employees, the employer shall notify the employees who may be 
affected by the proposed changes and, if an employee nominates a union to represent him or her, the union 
nominated by the employee. 
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(b) “Significant effects” includes termination of employment, major changes in the composition, operation or size 
of the employer’s workforce or in the skills required; the elimination or diminution of a job opportunity, a 
promotion opportunity or job tenure; the alteration of hours of work; the need for retraining or transfer of 
employees to other work or locations and the restructuring of jobs. 

3.2 Employer’s Duty to  Consult over Change  
(a) The employer shall consult the employees affected and, if an employee nominates a union to represent him or 

her, the union nominated by the employee, about the introduction of the changes, the effects the changes are 
likely to have on employees (including the number and categories of employees likely to be dismissed, and the 
time when, or the period over which, the employer intends to carry out the dismissals), and the ways to avoid or 
minimise the effects of the changes (e.g. by finding alternate employment). 

(b) The consultation shall commence as soon as practicable after making the decision referred to in the 
“Employer’s Duty to Notify” clause. 

(c) For the purpose of such consultation the employer shall provide in writing to the employees concerned and, if 
an employee nominates a union to represent him or her, the union nominated by the employee, all relevant 
information about the changes including the nature of the changes proposed, the expected effects of the changes 
on employees, and any other matters likely to affect employees, provided that any employer shall not be 
required to disclose confidential information, the disclosure of which would be adverse to the employer’s 
interests. 

CLAUSE 4. REDUNDANCY 
4.1 Definition 

Business includes trade, process, business or occupation and includes part of any such business. 
Redundancy occurs where an employer has made a definite decision that the employer no longer wishes the job the 
employee has been doing done by anyone. 
Transmission includes transfer, conveyance, assignment or succession whether by agreement or by operation of law and 
“transmitted” has a corresponding meaning. 
Weeks’ pay means the ordinary time rate of pay for the employee concerned.  Provided that such rate shall exclude: 
(a) overtime; 
(b) penalty rates; 
(c) disability allowances; 
(d) shift allowances; 
(e) special rates; 
(f) fares and travelling time allowances; 
(g) bonuses; and 
(h) any other ancillary payments of a like nature. 

4.2 Consultation Before Terminations 
(a) Where an employer decides that the employer no longer wishes the job the employee has been doing to be done 

by anyone and that decision may lead to termination of employment, the employer shall consult the employee 
directly affected and if an employee nominates a union to represent him or her, the union nominated by the 
employee. 

(b) The consultation shall take place as soon as is practicable after the employer has made a decision to which 
clause 4.2(a) applies and shall cover the reasons for the proposed terminations, measures to avoid or minimise 
the terminations and/or their adverse affects on the employees concerned. 

(c) For the purpose of the consultation the employer shall, as soon as practicable, provide in writing to the 
employees concerned and if an employee nominates a union to represent him or her, the union nominated by the 
employee, all relevant information about the proposed terminations including the reasons for the proposed 
terminations, the number and categories of employees likely to be affected, the number of employees normally 
employed and the period over which the terminations are likely to be carried out.  Provided that an employer 
shall not be required to disclose confidential information, the disclosure of which would be adverse to the 
employer’s interests. 

4.3 Transfer to lower paid duties 
(a) Where an employee is transferred to lower paid duties by reason of redundancy the employee shall be entitled to 

the same period of notice of transfer as the employee would have been entitled to if the employee’s employment 
had been terminated. 

(b) The employer may, at the employer’s option, make payment in lieu thereof of an amount equal to the difference 
between the former amounts the employer would have been liable to pay and the new lower amount the 
employer is liable to pay the employee for the number of weeks of notice still owing. 

(c) The amounts must be worked out on the basis of: 
(i) the ordinary working hours to be worked by the employee; and 
(ii) the amounts payable to the employee for the hours including for example, allowances, loading and 

penalties; and 
(iii) any other amounts payable under the employee’s contract of employment. 

4.4 Severance Pay 
(a) In addition to the period of notice prescribed for ordinary termination, an employee whose employment is 

terminated by reason of redundancy must be paid, subject to further order of the Commission, the following 
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amount of severance pay in respect of a continuous period of service:  Provided that the entitlement of any 
employee whose employment terminates on or before 1 February 2006 shall not exceed 8 weeks’ pay. 

Period of continuous service Severance pay 

Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and less than 5 years 8 weeks’ pay 
5 years and less than 6 years 10 weeks’ pay 
6 years and less than 7 years 11 weeks’ pay 
7 years and less than 8 years 13 weeks’ pay 
8 years and less than 9 years 14 weeks’ pay 
9 years and less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 

(b) Provided that the severance payments shall not exceed the amount which the employee would have earned if 
employment with the employer had proceeded to the employee’s normal retirement date. 

(c) For the purpose of this clause continuity of service shall not be broken on account of - 
(i) any interruption or termination of the employment by the employer if such interruption or termination 

has been made merely with the intention of avoiding the obligations of this clause in respect of leave of 
absence; 

(ii) any absence from work on account of leave granted by the employer; or 
(iii) any absence with reasonable cause, proof whereof shall be upon the employee; 
Provided that in the calculation of continuous service any time in respect of which any employee is absent from 
work except time for which an employee is entitled to claim paid leave shall not count as time worked. 
Service by the employee with a business which has been transmitted from one employer to another and the 
employee’s service has been deemed continuous in accordance with clause 2(3) or (4) of the Long Service 
Leave Provisions published in Part 1 (January) of each volume of the Western Australian Industrial Gazette 
shall also constitute continuous service for the purpose of this clause. 

4.5 Employee leaving during notice period 
An employee whose employment is terminated by reason of redundancy may terminate his/her employment during the 
period of notice and, if so, will be entitled to the same benefits and payments under this clause had they remained with the 
employer until the expiry of such notice.  However, in this circumstance the employee will not be entitled to payment in 
lieu of notice. 

4.6 Alternative employment 
(a) An employer, in a particular redundancy case, may make application to the Commission to have the severance 

payment prescribed varied if the employer obtains acceptable alternative employment for an employee. 
(b) This subclause does not apply in circumstances involving transmission of business as set out in clause 4.7. 

4.7 Transmission of business 
(a) The provisions of clause 4 are not applicable where a business is before or after the date of this order, 

transmitted from an employer (in this subclause called “the transmittor”) to another employer (in this subclause 
called “the transmittee”), in any of the following circumstances: 
(i) Where the employee accepts employment with the transmittee which recognises the period of 

continuous service which the employee had with the transmittor and any prior transmittor to be 
continuous service of the employee with the transmittee; or 

(ii) Where the employee rejects an offer of employment with the transmittee: 
(a) in which the terms and conditions are substantially similar and no less favourable, 

considered on an overall basis, than the terms and conditions applicable to the employee at 
the time of ceasing employment with the transmittor; and 

(b) which recognises the period of continuous service which the employee had with the 
transmittor and any prior transmittor to be continuous service with the transmittee. 

(b) The Commission may vary 4.7(a)(ii) if it is satisfied that this provision would operate unfairly in a particular 
case. 

4.8 Notice to Centrelink 
Where a decision has been made to terminate employees in the circumstances outlined in the “Consultation Before 
Terminations” clause, the employer shall notify Centrelink as soon as possible giving all relevant information about the 
proposed terminations, including a written statement of the reasons for the terminations, the number and categories of the 
employees likely to be affected, the number of employees normally employed and the period over which the terminations 
are intended to be carried out. 

4.9 Employees exempted 
This clause does not apply: 

(i) Where employment is terminated as a consequence of serious misconduct that justifies dismissal 
without notice. 

(ii) Except for clause 4.2, to employees with less than one year’s service. 
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(iii) Except for clause 4.2, to probationary employees. 
(iv) To apprentices. 
(v) To trainees. 
(vi) Except for clause 4.2, to employees engaged for a specific period of time or for a specified task or 

tasks; or 
(vii) To casual employees. 

4.10 Employers Exempted 
Subject to an order of the Commission, in a particular redundancy case, subclause 4.4 shall not apply to employers who 
employ less than 15 employees. 

4.11 Incapacity to pay 
An employer or a group of employers, in a particular redundancy case, may make application to the Commission to have 
the severance payment prescribed varied on the basis of the employer’s incapacity to pay. 

 

INDUSTRIAL APPEAL COURT 
2005 WAIRC 01578 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PAUL ANDREW BENNETT AND CRAIG BRADLEY DIX TRADING AS FINESSE PAINTING 

& PROPERTY MAINTENANCE, REGISTRATION NO. BN09367846 
APPELLANT 

-v- 
MURRAY ROSS HIGGINS 

RESPONDENT 
CORAM WHEELER J 
DATE TUESDAY, 17 MAY 2005 
FILE NO/S IAC 4 OF 2005 
CITATION NO. 2005 WAIRC 01578 
 
 
Result Stay application dismissed 
Representation 
Applicant Mr G McCorry 
Respondent Ms K Scoble 
 
 

Order 
Having heard Mr G McCorry on behalf of the Appellant and Ms K Scoble on behalf of the Respondent, THE COURT HEREBY 
ORDERS THAT: 
The application for stay or orders is dismissed. 

(Sgd.)  J A SPURLING, 
[L.S.] Clerk of Court. 

 

2005 WAIRC 01577 
WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 

PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 
AUSTRALIA 

APPELLANT 
-v- 
MR MICHAEL FREDERICK WILLIAMS 

RESPONDENT 
CORAM 
DATE TUESDAY, 17 MAY 2005 
FILE NO/S IAC 3 OF 2005 
CITATION NO. 2005 WAIRC 01577 
 
 
Result stay application dismissed 
Representation 
Appellant Ms S T Burke, of Counsel 
Respondent Mr M F Williams 
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Order 
Having heard Ms S T Burke (of Counsel) on behalf of the Appellant and Mr M F Williams on behalf of the Respondent, THE 
COURT HEREBY ORDERS THAT: 
The application to stay the Order and Directions of His Honour the President P J Sharkey on 5 April 2001 in PRES 10 of 2004 
(2005 WAIRC 00892) and that the costs of the stay application be costs in the cause, is dismissed. 

(Sgd.)  J A SPURLING, 
[L.S.] Clerk of Court. 

 

2005 WAIRC 01745 
WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 

PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 
AUSTRALIA 

APPELLANT 
-v- 
MR MICHAEL FREDERICK WILLIAMS 

RESPONDENT 
CORAM PULLIN J 
DATE FRIDAY, 3 JUNE 2005 
FILE NO/S IAC 3 OF 2005 
CITATION NO. 2005 WAIRC 01745 
 
 
Result Application refused 
Representation 
Appellant Ms S T Burke (of Counsel) 
Respondent Mr M F Williams 
 
 

Order 
Having heard Ms S T Burke (of Counsel) on behalf of the Appellant and Mr M F Williams on behalf of the Respondent, THE 
COURT HEREBY ORDERS THAT: 
The application for stay of proceedings is refused. 

(Sgd.)  J A SPURLING, 
[L.S.] Clerk of Court. 

 

AWARDS/AGREEMENTS—Application for— 
2005 WAIRC 01302 

BLUESTEEL FIRE & SECURITY PTY LTD / CFMEUW INDUSTRIAL AGREEMENT2002-2005 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
BLUESTEEL FIRE & SECURITY PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY 22nd APRIL 2005 
FILE NO. AG 191 OF 2003 
CITATION NO. 2005 WAIRC 01302 
 
 
CatchWords Industrial Agreement – registration by consent – Commission required to register if agreement 

complies with the Act–Industrial Relations Act 1979 s41 

Result Agreement Registered 
Representation 
Applicant Mr T. Kucera (of Counsel)  
Respondent Mr S. Sirett (of Counsel) 
 
 

Reasons for Decision 
1 The Construction, Forestry, Mining and Energy Union of Workers (CFMEUW) applied to the Commission on the 25th July 

2003 to register an Agreement with Bluesteel Fire and Security Pty Ltd (Bluesteel) pursuant to s41 of the Industrial 
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Relations Act 1979.  The agreement (The Agreement) was titled the Bluesteel Fire & Security Pty Ltd/CFMEUW Industrial 
Agreement 2002-2005 and the application to register it is AG191 of 2003.  The Agreement was amongst a group of 
agreements which were filed around the 23rd July 2003.  On the 28th July 2003 the CFMEUW requested a hearing to register 
the Agreements.  These matters were duly listed before the then Chief Commissioner W.S. Coleman.  The hearings did not 
go ahead on the first day of listing, suffice to say the hearing was delayed because the Agreement was amongst a number of 
agreements the registration of which were held over pending the determination by the Full Bench in FBM 8 of 2003, 2004 
WAIRC 10947 on matters of law referred to it by Chief Commissioner Coleman concerning the status of the bargaining 
agents clause and the application of the agreements to subcontractors. 

2 By virtue of Clause 2 the Agreement was to apply to a single enterprise and to all employees and other third parties referred 
to in s41 of the Act.  It was to apply to the parties specified and for a term set out in Clause 5. Period of Operation. 

3 There is a predecessor agreement between the parties known as the Bluesteel BLPPU & CMETU Collective Agreement 
2004 AG76 of 2001.  The agreement expired in 2002 but continued to have force and affect by virtue of s41.(6) of the Act.  
The CFMEUW on behalf of the parties applied to have the Agreement registered to replace AG76 of 2002. 

4 Had the Agreement not been caught with the group of agreements which were stood over pending the determination of the 
Full Bench of certain matters of law relating to clauses which could be included in the Agreement, there was otherwise no 
impediment to its registration. 

5 When the Agreement was signed it carried the signature on behalf of Bluesteel of Mr Michael Robb.  It is common ground 
that on the date of signature that Mr Robb was a Director of Bluesteel.  In the documentation provided to the Commission it 
can be seen that Mr Robb completed a registration form provided to him by the CFMEUW which recorded that an 
administration fee of $110.00 had been paid by Bluesteel.  Apparently that fee is charged to meet part of the cost associated 
with the registering agreement.  As I understand it the CFMEUW has brought this to the attention of the Commission as a 
demonstration that the filing of the Agreement for registration by the CFMEUW was done on behalf of both parties.  The 
CFMEUW says that both it and the Commission, by virtue of the filing of the document in the Registry, are entitled to 
assume that because Mr. Robb signed the Agreement between it and Bluesteel, that Bluesteel intended to be bound by its 
terms. 

6 As indicated previously in these Reasons for Decision there was an application made to have the Agreement registered by 
way of Form 1. and a later application to the Chief Commissioner for listing.  That hearing did not take place because it was 
vacated pending the finding of the Full Bench in FBM 8 of 2003.  The CFMEUW says that Bluesteel did not oppose the 
application on the contrary it supported it. 

7 The CFMEUW made submissions concerning the validity of the Agreement saying that certain payments had been made 
under its terms during period from 25th July 2003 to 16th January 2004.  Further there was an argument between the parties 
over pay to a person who the CFMEUW says would have been entitled to pay in accordance with its terms during that 
period.  It claims that these actions by parties give support to the contention that both parties regarded the Agreement, albeit 
not registered, as a binding agreement between them. 

8 Bluesteel submits that an agreement can only be registered after a number of statutory requirements and criteria had been 
complied with.  An agreement is not an industrial matter until it is registered under the Act.  Bluesteel says its consent to the 
registration is essential and is no longer offered.  In any event the Agreement should not be registered because consideration 
does not flow from the CFMEUW to Bluesteel.  Consent is a vital component and cannot be assumed by the Commission 
because in its absence it is only where parties to an agreement apply to the Commission to register an Agreement that the 
power under s41 can be applied.   

9 Bluesteel says that the making of the Agreement does not bind parties to register it.  There is no provision in the Act to that 
effect and there is no power of compulsion for the Commission to require people to apply to register.  The intension of the 
Legislature is that the parties appear and signify consent to the registration.  Bluesteel does not consent to this Application 
and has at no time since the Application was filed, signified consent to registration.  It is the conduct by Bluesteel not the 
Union which is relevant.  If the Agreement does have force by law other than by registration that is matter to be pursuant in 
a court of competent jurisdiction. 

10 The Commission heard from witnesses from the parties.  Ms L. Dowden, an employee of the CFMEUW, gave evidence 
about the way the Union goes about the registration process and of dealings between the CFMEUW and Bluesteel over 
some claims by an employee under the terms of the Agreement made after the Agreement was submitted for registration. 

11 Through Mr Paul Bache and Mrs Jennifer Bache, both Directors of Bluesteel, the Respondent put evidence before the 
Commission.  The thrust of that evidence without summarising it in detail is that the Directors, which at the time of signing 
the Agreement included Mr Mike Robb, later had a dispute and a falling out.  Mr and Mrs Bache took over the business in 
September 2003, but there is no suggestion from the evidence, and that it is conceded by their Counsel, that there was no 
authority for Mr Robb to sign the Agreement on behalf of Bluesteel.  What is suggested by the witnesses is that they had no 
knowledge that the Agreement had been signed and it only came to light later when Mrs. Bache conducted a search to find 
the Agreement after the claims had been raised by the CFMEUW on behalf of the employee.  What they do say is that they 
checked with the Industrial Relations Commission to find out whether the Agreement had been registered after they had 
located their copies.  They were allegedly told by a member of the Registry staff that the Agreement had not been registered 
and that they were not bound until it was.  On 25th March 2004 they advised the Commission they objected to the 
registration of the Agreement. 

12 The position now is that they do not wish the Agreement to be registered and to the extent that consent was necessary to 
affect the registration, that consent is now withdrawn. 

13 The law to be applied is set out in s41 of the Act which provides as follows: 
Industrial agreements  

(1) An agreement with respect to any industrial matter or for the prevention or resolution under this Act of disputes, 
disagreements, or questions relating thereto may be made between an organisation or association of employees 
and any employer or organisation or association of employers. 

(1a) An agreement may apply to a single enterprise or more than a single enterprise. 
(1b) For the purposes of subsection (1a) an agreement applies to more than a single enterprise if it applies to —  

(a) more than one business, project or undertaking; or 
(b) the activities carried on by more than one public authority. 
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(2) Subject to subsection (3) and sections 41A and 49N, where the parties to an agreement referred to in 
subsection (1) apply to the Commission for registration of the agreement as an industrial agreement the 
Commission shall register the agreement as an industrial agreement. 

(3) Before registering an industrial agreement the Commission may require the parties thereto to effect such 
variation as the Commission considers necessary or desirable for the purpose of giving clear expression to the 
true intention of the parties. 

(4) An industrial agreement extends to and binds —  
(a) all employees who are employed —  

(i) in any calling mentioned in the industrial agreement in the industry or industries to which 
the industrial agreement applies; and 

(ii) by an employer who is —  
(I) a party to the industrial agreement; or 
(II) a member of an organisation of employers that is a party to the industrial 

agreement or that is a member of an association of employers that is a party to 
the industrial agreement; 

and 
(b) all employers referred to in paragraph (a)(ii), 

and no other employee or employer, and its scope shall be expressly so limited in the industrial 
agreement. 

(5) An industrial agreement shall operate —  
(a) in the area specified therein; and 
(b) for the term specified therein. 

(6) Notwithstanding the expiry of the term of an industrial agreement, it shall, subject to this Act, continue in force in 
respect of all parties thereto, except those who retire therefrom, until a new agreement or an award in substitution 
for the first-mentioned agreement has been made. 

(7) At any time after, or not more than 30 days before, the expiry of an industrial agreement any party thereto may 
file in the office of the Registrar a notice in the prescribed form signifying his intention to retire therefrom at the 
expiration of 30 days from the date of such filing, and such party shall on the expiration of that period cease to be 
a party to the agreement. 

(8) When a new industrial agreement is made and registered, or an award or enterprise order is made, in substitution 
for an industrial agreement (“the first agreement”), the first agreement is taken to be cancelled, except to the 
extent that the new industrial agreement, award or order saves the provisions of the first agreement. 

(9) To the extent that an industrial agreement is contrary to or inconsistent with an award, the industrial agreement 
prevails unless the agreement expressly provides otherwise. 
[Section 41 inserted by No. 94 of 1984 s. 26; amended by No. 15 of 1993 s. 13; No. 20 of 2002 s. 131 and 144.]  

41A. Registration of industrial agreement 

(1) The Commission shall not under section 41 register an agreement as an industrial agreement unless the 
agreement —  

(a) specifies a nominal expiry date that is no later than 3 years after the date on which the agreement will 
come into operation;  

(b) includes any provision specified in relation to that agreement by an order referred to in section 42G; 
and 

(c) includes an estimate of the number of employees who will be bound by the agreement upon 
registration. 

(2) The Commission shall not under section 41 register an agreement as an industrial agreement to which an 
organisation or association of employees is a party, unless the employees who will be bound by the agreement 
upon registration are members of, or eligible to be members of, that organisation or association. 

The Commission is to register Agreements if it’s terms comply with the Act and if they have been properly executed.  This 
Agreement would have been registered in July 2003 but for the standing over of the registration which was listed before the Chief 
Commissioner pending the outcome of the Full Bench determination of the legal standing of a number of clauses in it. 
14 There was no examination of the document to see whether it was otherwise registrable. 
15 In my respectful view the Commission had cognizance of the Agreement and knowledge of the consent of both parties from 

the date of filing.  Registration is a process which has to take place providing the document complies with the Act.  The 
Commission has no power to refuse to register an agreement that does comply.  Similarly if the Commission is cognisant of 
consent by the parties, as it was here, it’s duty is to list matter for hearing, whether a consenting party chooses to attend the 
hearing or not is a matter for them.  The hearing for registration of an agreement will not be rendered nugatory, if a party 
having consented does not attend. 

16 This Agreement on the surface, apart from the clauses which were subject of examination by the Full Bench, contains 
nothing which should or would have prevented its registration at the time. 

17 It is conceded by the Respondent that the ex-Director Mr Michael Robb had the authority to sign the document at the time.  
This is a fundamental concession. In my respectful view that means that from that time Bluesteel was bound to the 
Agreement and that registration by this Commission was subject to compliance to an automatic process.  It matters not that 
the Union filed the Application.  The Commission is able to ascertain consent from the Respondent on the face of the 
document itself.  That is the signature of in this case of Mr Michael Robb upon the Agreement. 
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18 What has happened here is open to conclude and I do that the Directors of Bluesteel had decided that it was in their interest 
not to be bound by this Agreement.  There is just too much coincidence between the timing of the claims made by the Union 
against them on behalf of a worker and their finding “of the document”. 

19 In my view a ‘change of mind’ of that nature is not reason for the Commission to withhold registration of the document 
which is otherwise registrable.  The Agreement will be registered and if it contains terms that the Directors of Bluesteel find 
are inappropriate to their business they can apply under the terms of the Act to cancel the agreement as is their right. 

20 During the proceedings some reference was made to the certification of Agreements under the Workplace Relations Act 
1976 (Cwth).  In my opinion that process of certification is distinctly different process to ‘registration’ in this Commission.  
The duties of the Commission are different and the process is distinguishable. 

21 Minutes of an Order registering the Agreement will now issue. 

 

AWARDS/AGREEMENTS—Variation of— 
2005 WAIRC 01615 

CLERKS’ (ACCOUNTANTS EMPLOYEES) AWARD 1984 NO. A8 OF 1982 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN  MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 
OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 

APPLICANT 
-v- 
A.D.TRELOAR & CO & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1586 OF 2004 
CITATION NO. 2005 WAIRC 01615 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent Ms S Thorp as agent 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and Ms S Thorp as agent on behalf of the respondents for whom warrants 
were filed, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Accountants Employees) Award 1984 No. A8 of 1982 be varied in accordance with the 
following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(2) NOTES that –  
(a) The meal allowance in Clause 9(2) was amended in accordance with changes to the national 

Consumer Protection Index (“CPI”) component for meals and take away foods for the period June 2001 to 
September 2004. The increase in the CPI meals out and take away foods component for that period was 10.81%. 

(b) The variation at Clause 11(2)(b) was varied on the basis of the following calculations: 
Stenographers Rates were last adjusted: 82 WAIG 802 – 23 April 2002 
Adult Rate of Pay 23 April 2002: $449.40 
Adjustment ($5.00/$449.10)* 503.10 = $5.60 
Methodology Formula = (Allowance Amount Divided By the Adult 21 Year Old Award Rate Prior to Safety 
Net Adjustment)* New Update Award Rate for 21 Year Old = New Allowance Rate.   

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 9. – Meal Allowances: Delete subclause (2) of this Clause and insert the following in lieu thereof: 
(2) If that meal is not provided the employee shall be paid a meal allowance of $8.10. 
2. Clause 11. – Rates of Pay: Delete subclause (2)(b) of this Clause and insert the following in lieu thereof: 

(b) Adult stenographers, comptometer or calculating or ledger machine operators shall receive $5.60 per week in 
addition to the rates set our in paragraph (a) of this subclause.  
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2005 WAIRC 01613 
CLERKS’ (BAILIFFS EMPLOYEES) AWARD 1978 NO. R19 OF 1976 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 
OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH  

APPLICANT 
-v- 
BAILIFF'S OFFICE PERTH & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1585 OF 2004 
CITATION NO. 2005 WAIRC 01613 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent Ms S Thorp as agent 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and Ms S Thorp as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Bailiffs Employees) Award 1978 No. R19 of 1976 be varied in accordance with the 
following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(2) NOTES that –  
(a) The variation at Clause 12(2)(b) was varied on the basis of the following calculations: 

Stenographers Rates were last adjusted: 82 WAIG 802 – 23 April 2002 
Adult Rate of Pay 23 April 2002: $449.10 
Adjustment ($5.00/$449.10)* 503.10 = $5.60 
Methodology Formula = (Allowance Amount Divided By the Adult 21 Year Old Award Rate Prior to Safety 
Net Adjustment)* New Update Award Rate for 21 Year Old = New Allowance Rate.   

(b) The motor vehicle hire in Clause 13 was amended in accordance with the rates in the Commercial Travellers 
and Sales Representatives Award 1978. 

(c) The meal allowance in Clause 14 was amended in accordance with changes to the national Consumer Price 
Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The 
increase in the CPI meals out and take away foods component for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 12. – Rates of Pay: Delete subclause (2)(b) of this Clause and insert the following in lieu thereof: 

(b) Adult stenographers, comptometer or calculating or ledger machine operators shall receive $5.60 per week in 
addition to the rates set our in paragraph (a) of this subclause.  

2. Clause 13. – Motor Vehicle Hire: Delete subclause (1) of this Clause and insert the following in lieu thereof: 
(1) Where a worker is regularly required by his employer to use his own motor vehicle in the course of his duties, he shall be 

paid an allowance in accordance with the following table on account of all travelling specifically authorised by the 
employer: 

 Motor vehicles up to and including 2.5 litres - 
  $147.10 per week plus 15.12 cents per kilometre 
 Motor vehicles over 2.5 litres - 
  $179.23 per week plus 17.30 cents per kilometre 
3. Clause 16. – Meal Allowances: Delete this Clause and insert the following in lieu thereof: 

16. - MEAL ALLOWANCE 
In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $8.10 shall be paid to each clerical employee in 
the following circumstances: 
(1) To an employee who, at the requirement of the employer, works two hours or more overtime after the completion of the 

ordinary hours on any day. 
(2) If the employee is required to work after 1.00 p.m. on Sunday or any holiday, prescribed under this Award. 
(3) Provided that in lieu of the payment prescribed by this clause an employer may supply the employee with a suitable meal. 
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2005 WAIRC 01616 
CLERKS’ (CREDIT AND FINANCE ESTABLISHMENTS) AWARD NO. 16 OF 1952 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
TRADERS MUTUAL CASH ORDER COMPANY & OTHER 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1589 OF 2004 
CITATION NO. 2005 WAIRC 01616 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent Ms S Thorp as agent 
 
 

Order 

HAVING heard Mr E Schnell on behalf of the applicant and Ms S Thorp as agent on behalf of the respondents for whom warrants 
were filed, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Credit and Finance Establishments) Award No. 16 of 1952 be varied in accordance with 
the following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(2) NOTES that –  

(a) The meal allowance in Clause 8 was amended in accordance with changes to the national Consumer Price Index 
(“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The increase in 
the CPI meals out and take away foods component for that period was 10.81%. 

(b) The variation at Clause 10(2)(b) was varied on the basis of the following calculations: 

Stenographers Rates were last adjusted: 82 WAIG 805 – 23 April 2002 

Adult Rate of Pay 23 April 2002: $449.10 

Adjustment ($5.00/$449.10)* 503.10 = $5.60 

Methodology Formula = (Allowance Amount Divided By the Adult 21 Year Old Award Rate Prior to Safety 
Net Adjustment)* New Update Award Rate for 21 Year Old = New Allowance Rate.   

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 8. – Meal Allowances: Delete this Clause and insert the following in lieu thereof: 

8. - MEAL ALLOWANCE 

In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $8.10 shall be paid to each employee in the 
following circumstances: 

(1) To an employee who, at the requirement of the employer, works two hours or more overtime after the completion of the 
ordinary hours on any day. 

(2) If the employee is required to work after 1.00 p.m. on Sunday or any holiday, prescribed under this Award. 

(3) Provided that in lieu of the payment prescribed by this clause an employer may supply the employee with a suitable meal. 

2. Clause 10. – Rates of Pay: Delete subclause (2)(b) of this Clause and insert the following in lieu thereof: 

(b) Adult stenographers, comptometer or calculating or ledger machine operators shall receive $5.60 per week in 
addition to the rates set our in paragraph (a) of this subclause. 
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2005 WAIRC 01621 
CLERKS’ (COMMERCIAL RADIO AND TELEVISION BROADCASTERS) AWARD 1970 NO. 14C OF 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
SWAN TELEVISION & RADIO BROADCASTERS PTY LTD (CHANNEL 9) & OTHER 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1588 OF 2004 
CITATION NO. 2005 WAIRC 01621 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent No appearance 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Commercial Radio and Television Broadcasters) Award 1970 No. 14C of 1968 be varied 
in accordance with the following schedule and that such variation shall have effect from the first pay period on or 
after 5 May 2005. 

(2) NOTES that the meal allowance in Clause 13 was amended in accordance with changes to the national Consumer 
Price Index (“CPI”) component for the meals and take away foods for the period June 2001 to September 2004. The 
increase in the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 13. – Meal Allowances: Delete Clause 13 and insert the following in lieu thereof: 

13. - MEAL ALLOWANCE 
In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $8.10 shall be paid in the following 
circumstances: 
(1) To an employee who, at the requirement of the employer, works two hours or more overtime after the completion of the 

ordinary hours on any day. 
(2) If the employee is required to work after 1.00 p.m. on any holiday, prescribed under this award. 
(3) Provided that in lieu of the payment prescribed by this clause an employer may supply the worker with a suitable meal. 

 

2005 WAIRC 01627 
CLERKS’ (COMMERCIAL, SOCIAL AND PROFESSIONAL SERVICES) AWARD NO. 14 OF 1972 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
A.C.GOODE & CO & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 41 OF 2005 
CITATION NO. 2005 WAIRC 01627 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent No appearance 
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Order 
HAVING heard Mr E Schnell on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Commercial, Social and Professional Services) Award No. 14 of 1972 be varied in 
accordance with the following schedule and that such variation shall have effect from the first pay period on or after 5 
May 2005. 

(2) NOTES that the meal allowance in Clause 9 was amended in accordance with changes to the national Consumer Price 
Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The increase in 
the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 9. – Meal Allowances: Delete Clause 9 and insert the following in lieu thereof: 

9. - MEAL ALLOWANCE 
In addition to the overtime prescribed in Clause 8. - Overtime, a meal allowance of $8.10 shall be paid to each employee in the 
following circumstances: 
(1) To an employee who, at the requirement of the employer, works two hours or more overtime after the completion of the 

ordinary hours on any day. 
(2) If the employee is required to work until after 1.00 p.m. on Sunday or any holiday, prescribed under this Award. 
(3) An employer may supply the employee with a suitable meal in lieu of making the payment prescribed by this clause. 

 

2005 WAIRC 01622 
CLERKS’ (CONTROL ROOM OPERATORS) AWARD 1984 NO. A14 OF 1981 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES OF WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
CHUBB ELECTRONIC SECURITY & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1590 OF 2004 
CITATION NO. 2005 WAIRC 01622 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell  
Respondent No appearance 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Control Room Operators) Award 1984 No. A14 of 1981 be varied in accordance with the 
following schedule and that such variation shall have effect from the first pay period on or after 5 May 2005. 

(2) NOTES that the meal allowance in Clause 12 was amended in accordance with changes to the national Consumer 
Price Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The 
increase in the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 12. – Meal Allowances: Delete Clause 12 and insert the following in lieu thereof: 

12. - MEAL ALLOWANCE 
In addition to the overtime prescribed in Clause 10. - Overtime of this award, a meal allowance of $8.10 shall be paid to each 
employee if he/she is required to work overtime for two hours or more before his/her rostered shift or for two hours or more after 
the completion of his/her rostered shift. 
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2005 WAIRC 01623 
CLERKS’ (CUSTOMS AND/OR SHIPPING AND/OR FORWARDING AGENTS) AWARD 1971 

NO. 47 OF 1948 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 
OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 

APPLICANT 
-v- 
A.G. BRICE & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1591 OF 2004 
CITATION NO. 2005 WAIRC 01623 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent No appearance 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Customs and/or Shipping and/or Forwarding Agents) Award 1971 No. 47 of 1948 be 
varied in accordance with the following schedule and that such variation shall have effect from the first pay period 
on or after 5 May 2005. 

(2) NOTES that the meal allowance in Clause 8 was amended in accordance with changes to the national Consumer 
Price Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The 
increase in the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 8. – Meal Allowances: Delete Clause 8 and insert the following in lieu thereof: 

8. - MEAL ALLOWANCE 
In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $8.10 shall be paid to each employee in the 
following circumstances: 
(1) To an employee who, at the requirement of the employer, works two hours or more overtime after the completion of the 

ordinary hours on any day. 
(2) If the employee is required to work after 1.00 p.m. on any holiday, prescribed under this Award. 
(3) Provided that in lieu of the payment prescribed by this clause an employer may supply the employee with a suitable meal. 

 

2005 WAIRC 01624 
CLERKS’ (GRAIN HANDLING) AWARD 1977 NO. R34 OF 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
CO-OPERATIVE BULK HANDLING LIMITED 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1593 OF 2004 
CITATION NO. 2005 WAIRC 01624 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent No appearance 
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Order 
HAVING heard Mr E Schnell on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Grain Handling) Award 1977 No. R34 of 1977 be varied in accordance with the following 
schedule and that such variation shall have effect from the first pay period on or after 5 May 2005. 

(2) NOTES that the meal allowance in Clause 12 was amended in accordance with changes to the national Consumer Price 
Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The increase in 
the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 12. – Meal Allowances: Delete Clause 12 and insert the following in lieu thereof: 

12. - MEAL ALLOWANCE 
A meal allowance of $7.50 shall be paid to each employee in the following circumstances - 
(1) If the employee is required to continue working two hours or more overtime on any day Monday to Friday inclusive; or 
(2) If the employee continues working up to a recognised tea break at the place of work and recommences working thereafter; 

or 
(3) If the employee is required to continue or recommence working after 1.00 p.m. or 6.00 p.m. on a Saturday, Sunday or any 

holiday prescribed under this award; or 
(4) If the employee having worked between the hours of midnight to 7.00 a.m. is required to continue or recommence at 8.00 

a.m. 
(5) The provisions of this clause do not apply to the working of ordinary hours whilst on shift work as set out at Clause 35. - 

Shift Work. 

 

2005 WAIRC 01620 
CLERKS’ (HOTELS, MOTELS AND CLUBS) AWARD 1979 NO. R7 OF 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
COMMERCIAL HOTEL & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1597 OF 2004 
CITATION NO. 2005 WAIRC 01620 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent Ms S Thorp as agent and Ms S Howard 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and Ms S Thorp as agent and Ms S Howard on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Hotels, Motels and Clubs) Award 1979 No. R7 of 1977 be varied in accordance with the 
following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(2) NOTES that –  
(a) The variation at Clause 7(2)(b) was varied on the basis of the following calculations: 

Stenographers Rates were last adjusted: 82 WAIG 807 – 26 April 2002 
Adult Rate of Pay 26 April 2002: $900.10 
Adjustment ($10.10/$900.10)* 1,008.10 = $11.30 
Methodology Formula = (Allowance Amount Divided By the Adult 21 Year Old Award Rate Prior to Safety 
Net Adjustment)* New Update Award Rate for 21 Year Old = New Allowance Rate.   
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(b) The variation at Clause 10(1) was varied on the basis of the following calculations: 
Additional rates for ordinary hours last adjusted: 82 WAIG 807 – 26 April 2002 
Adult Rate of Pay 26 April 2002: $900.10 
Adjustment ($1.38/$900.10)* 1,008.10 = $1.55 
Methodology Formula = (Allowance Amount Divided By the Adult 21 Year Old Award Rate Prior to Safety 
Net Adjustment)* New Update Award Rate for 21 Year Old = New Allowance Rate.   

(c)  The meal allowance in Clause 14 was amended in accordance with changes to the national Consumer Price 
Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The 
increase in the CPI meals out and take away foods component for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 7. – Wages: Delete subclause (2)(b) of this Clause and insert the following in lieu thereof: 

(b) Adult stenographers, comptometer or calculating or ledger machine operators shall receive in addition to the rates set 
our in paragraph (a) of this subclause, the following amount per fortnight: $11.30.  
Provided that the allowance paid shall not be paid to an employee for using a calculator for the purpose of simple 
arithmetic calculation. 

2. Clause 10. – Additional Rates for Ordinary Hours: Delete this Clause and insert the following in lieu thereof: 
10. - ADDITIONAL RATES FOR ORDINARY HOURS 

(1) An employee who is required to work any ordinary hours prior to 7.00 a.m. or after 7.00 p.m. on any day Monday to 
Friday both inclusive shall be paid, for each hour or part thereof so worked, an additional hourly rate of $1.55. 

(2) All ordinary hours worked on a Saturday or a Sunday shall be paid for at the ordinary rate plus 50 per cent. 
(3) The provisions of this clause shall not apply in cases where the provisions of subclause (1)(c) of Clause 17. - Holidays are 

applicable. 
3. Clause 14. – Meal Allowances: Delete subclause (2) of this Clause and insert the following in lieu thereof: 
(2) If that meal is not provided the employee shall be paid a meal allowance of $8.10 in addition to the overtime prescribed 

by Clause 13. - Overtime, of this award. 

 

2005 WAIRC 01617 
CLERKS’ (RAC CONTROL ROOM OFFICERS) AWARD 1988 NO. A42 OF 1987 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
ROYAL AUTOMOBILE CLUB OF WA INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1592 OF 2004 
CITATION NO. 2005 WAIRC 01617 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent Ms S Thorp as agent 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and Ms S Thorp as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (RAC Control Room Officers) Award 1988 No. A42 of 1987 be varied in accordance with the 
following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(2) NOTES that the meal allowance in Clause 12 was amended in accordance with changes to the national Consumer Price 
Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The increase in 
the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 12. – Meal Allowances: Delete Clause 12 and insert the following in lieu thereof: 

12. - MEAL ALLOWANCE 
In addition to the overtime prescribed in Clause 8. - Overtime a meal allowance of $6.65 shall be paid on the following basis: 
(1) To employees who work overtime for two hours or more after completion of their ordinary hours of work on any day. 
(2) No allowance is payable when notice of overtime is given to the employee on the previous day during working hours. 

 

2005 WAIRC 01626 
CLERKS’ (SWAN BREWERY CO. LTD.) AWARD 1986 NO. A5 OF 1986 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
THE SWAN BREWERY COMPANY LIMITED 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1596 OF 2004 
CITATION NO. 2005 WAIRC 01626 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent No appearance 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Swan Brewery Co. Ltd.) Award 1986 No. A5 of 1986 be varied in accordance with the 
following schedule and that such variation shall have effect from the first pay period on or after 5 May 2005. 

(2) NOTES that the meal allowance in Clause 17(2) was amended in accordance with changes to the national 
Consumer Price Index (“CPI”) component for meals and take away foods for the period June 2001 to September 
2004. The increase in the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 17. – Overtime: Delete subclause (2) of Clause 17 and insert the following in lieu thereof: 
(2) In addition to the overtime prescribed, a meal allowance of five dollars and sixty cents ($5.60) shall be paid to each 

employee in the following circumstances: 
(a) If the employee is required to continue working for more than one hour's overtime after the usual finishing time, 

Monday to Friday inclusive. 
(b) If the employee is required to work until after 1.00pm on a Saturday, Sunday or any public holiday prescribed 

under this Award. 
 

2005 WAIRC 01625 
CLERKS’ (TAXI SERVICES) AWARD 1970 NO. 14B OF 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
SWAN TAXIS CO-OP LTD & OTHER 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1595 OF 2004 
CITATION NO. 2005 WAIRC 01625 
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Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent No appearance 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Taxi Services) Award 1970 No. 14B of 1968 be varied in accordance with the following 
schedule and that such variation shall have effect from the first pay period on or after 5 May 2005. 

(2) NOTES that the meal allowance in Clause 15 was amended in accordance with changes to the national Consumer 
Price Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The 
increase in the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 15. – Meal Allowances: Delete Clause 15 and insert the following in lieu thereof: 

15. - MEAL ALLOWANCE 
(1) Shift Employees: 
 In addition to the overtime prescribed in Clause 7. - Overtime of this Award, an employee required to work overtime for 

more than two hours after his normal finishing time shall be allowed a meal break and be provided with a suitable meal, 
or paid a meal allowance of $8.10 in lieu thereof.  Provided that the meal allowance shall not be payable if the employee 
is notified the day before that he will be required to work overtime. 

(2) Other than Shift Employees: 
 In addition to the overtime prescribed in Clause 7. - Overtime of this Award, a meal allowance of $7.25 shall be paid in 

the following circumstances - 
(a) To an employee who, at the requirement of the employer works two hours or more overtime after the 

completion of the ordinary hours on any day. 
(b) If an employee is required to work after 1.00 p.m. on a Sunday or any holiday, prescribed under this Award. 
(c) Provided that in lieu of the payment prescribed by this clause an employer may supply the employee with a 

suitable meal. 

 

2005 WAIRC 01614 
CLERKS (TIMBER) AWARD NO. 61 OF 1947 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
ADELAIDE TIMBER CO. PTY LTD & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1587 OF 2004 
CITATION NO. 2005 WAIRC 01614 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent Ms S Thorp as agent 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and Ms S Thorp as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks (Timber) Award No. 61 of 1947 be varied in accordance with the following schedule and that 
such variation shall have effect from the first pay period on or after the date hereof. 
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(2) NOTES that the meal allowance in Clause 8 was amended in accordance with changes to the national Consumer Price 
Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The increase in 
the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 8. – Meal Allowances: Delete Clause 8 and insert the following in lieu thereof: 

8. - MEAL ALLOWANCE 
In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $5.70 shall be paid in the following 
circumstances: 
(1) To a worker who, at the requirement of the employer, works two hours or more overtime after the completion of the 

ordinary hours. 
(2) If the worker is required to work after 1.00 p.m. on a Sunday or any holiday, prescribed under this award. 
(3) Provided that in lieu of the payment prescribed by this clause an employer may supply the worker with a suitable meal. 
(4) Nothing herein contained shall apply to any worker employed at a bush mill who can reasonably return home for a meal. 

 

CLERKS’ (WHOLESALE & RETAIL ESTABLISHMENT) AWARD NO. 38 OF 1947 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 
OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 

APPLICANT 
-v- 
ABRASIFLEX PRODUCTS (WA) PTY LTD & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 40 OF 2005 
CITATION NO. 2005 WAIRC 01619 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent Ms S Thorp as agent 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and Ms S Thorp as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Wholesale & Retail Establishment) Award No. 38 of 1947 be varied in accordance with 
the following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(2) NOTES that the meal allowance in Clause 9 was amended in accordance with changes to the national Consumer 
Price Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The 
increase in the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 9. – Meal Allowances: Delete Clause 9 and insert the following in lieu thereof: 

9. - MEAL ALLOWANCE 
(1) In addition to the overtime prescribed in Clause 8. -  Overtime a meal allowance of $8.35 shall be paid on the following 

basis: 
(a) To an employee who, at the requirement of the employer, works two hours or more overtime after the 

completion of the ordinary hours. 
(b) If the employee is required to work after 1.00 p.m. on a Sunday, or any holiday, prescribed under this award. 

(2) Late Night Trading Meal Allowance: 
(a) An employee who commences work at or prior to 1.00 p.m. on the day of late night trading and is required to 

work beyond 6.00 p.m. on that day shall be paid a meal allowance of $8.35. 
(b) A part time employee who at 7 December 1988 was in receipt of a meal allowance from the employer for any 

work performed after 6.00 p.m. on the day of late night trading shall continue to receive that meal allowance 
while that employee remains employed by the same employer until a date agreed by the parties or determined 
by the Western Australian Industrial Relations Commission. 
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(3) Meal money may be paid prior to the meal period on the day upon which the allowance is payable or paid together with 

the normal weekly or fortnightly pay as appropriate. 
(4) Provided that in lieu of the payment prescribed by this clause an employer may supply the employee with a suitable meal. 

 

2005 WAIRC 01219 
NICKEL MINING AND PROCESSING AWARD, 1975 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

-v- 
WMC RESOURCES LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 14 APRIL 2005 
FILE NO/S APPL 1873 OF 2003 
CITATION NO. 2005 WAIRC 01219 
 
 
Result Award varied 
Representation 
Applicant Mr G Trotter 

Ms B Ward 
Respondent Ms N Wainwright (as agent) 
 
 

Order 
Having heard Mr G Trotter and Ms B Ward on behalf of the Applicant and Ms N Wainwright as agent on behalf of the Respondent 
and by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Nickel Mining and Processing Award 1975 No.18 of 1975 be varied in accordance with the following 
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after 
7 April 2005. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Delete the entire Award and insert the following in lieu thereof: 

1 AWARD STRUCTURE 
1.1 TITLE 

This Award shall be known as the Nickel Mining and Processing Award, 1975, as amended and consolidated. 
1.2 ARRANGEMENT 

1. AWARD STRUCTURE 
1.1 Title 
1.2 Arrangement 
1.3 Area and Scope 
1.4 Term 
1.5 Definitions 
2. CONTRACT OF EMPLOYMENT 
2.1 Contract of Service 
2.2 Disciplinary Practice 
3. HOURS OF WORK 
3.1 Hours of Work 
3.2 Shift Work 
3.3 Overtime 
3.4 Saturday Work 
3.5 Sunday and Public Holiday Work 
3.6 Rest Breaks and Recall to Work – All Employees 
4. RATES OF PAY 
4.1 Minimum Adult Award Wage 
4.2 Wages 
4.3 Piece Work 
4.4 Junior Employees 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1701 
 

4.5 Supported Wage 
4.6 Accident Pay 
4.7 Full Payment for Shift 
4.8 Payment of Wages 
4.9 Maximum Rate 
5. ALLOWANCES AND FACILITIES 
5.1 Mixed Functions 
5.2 First Aid 
5.3 Special Rates 
5.4 Wet Places 
5.5 Protective Clothing 
5.6 Recognised Crib Places 
6. LEAVE 
6.1 Annual Leave 
6.2 Sick Leave 
6.3 Long Service Leave 
6.4 Public Holidays 
6.5 Bereavement Leave 
6.6 Jury Service 
6.7 Parental Leave 
6.8 Carer’s Leave 
7. DISPUTE RESOLUTION PROCEDURE 
7.1 Dispute Resolution Procedure 
8. KEEPING OF RECORDS 
8.1 Employment Records 
8.2 Right of Entry for Discussions with Employees 
8.3 Right of Entry to Investigate Breaches 
9. REGISTERED ORGANISATION MATTERS 
9.1 Noticeboards 
9.2 Shop Stewards 
10. SUPERANNUATION  
10.1 Superannuation (Exemption for WMC Resources Ltd) 
11. REDUNDANCY 
11.1 Redundancy 
12. NAMED PARTIES AND RESPONDENTS 
12.1 Named Parties and Respondents 

APPENDIX ONE FORMULAS 
1.3 AREA AND SCOPE 

This award shall apply to the Nickel Mining and Processing Industry and shall operate over the Yilgarn, Coolgardie, 
Broad Arrow, Dundas, Phillips River, East Coolgardie, North Coolgardie, North East Coolgardie, Mt. Margaret, East 
Murchison Goldfields and the Murchison, Yalgoo, Peak Hill and Gascoyne Goldfields, and the area outside those 
goldfields in Western Australia comprised within the 14th and 26th parallels of latitude. 

1.4 TERM 
The term of this Award shall be for a period of one month from 7 April 2005. 

1.5 DEFINITIONS 
(1) “Commission” means the Western Australian Industrial Relations Commission. 
(2) “Union” means the Australian Workers Union. 
(3) "Wet Places" - should any dispute arise as to whether any places are wet or specially wet, within the meaning of Clause 

5.4 - Wet Places or sub clause (2)(c) of Clause 3 - Hours of Work, such dispute shall be referred to a Board of Reference 
as hereinafter appointed. 

(4) "Timberperson" shall mean an employee engaged in underground timber work, but a miner timbering their own 
workings shall not be classed as a timberperson.  This term is not meant to apply to any employee who may be called 
upon to assist in lifting or carrying timber or handling up tools or similar work. 

(5) "Shaft Timberperson" shall mean an employee engaged in shaft timbering or timber work, but a miner timbering their 
own shaft shall not be classed as a shaft timberperson. 

(6) "Braceperson" shall mean an employee in charge of a cage or kibble at the mouth of a shaft.  If more than one cage, 
each employee shall be classed as a braceperson, but shall not include any employee who may be temporarily assisting a 
braceperson or skipperson. 

(7) "Platperson" or "Skipperson" shall mean any employee in charge of a cage or skip; if more than one cage or skip, each 
employee so in charge shall be classed as a platperson or skipperson. 

(8) "Pipe Assembler" shall mean an employee solely engaged in assembling, joining and fixing pipes that have been cut, 
threaded and prepared for use. 

(9) "Treatment Plant Operator" shall mean an employee who operates a section of a continuous process plant and 
includes: 
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(a) Special mill operator and repairer. 
(b) Ball mill operator. 
(c) Solutionist. 
(d) Filterperson (any type of filter). 
(e) Flotation operator. 
(f) Roaster people. 
(g) Calcine operator. 
(h) Hydraulic fill operator. 
(i) Wilfiey table operator 
(j) Jig operator. 
(k) Samples. 
(l) Amalgamators. 
(m) Strake person. 
(n) Smelter. 
(o) Tailings dam person. 
(p) Sewing machine person. 
(q) Hydraulic gun operator. 
(r) Repairer. 
(s) Greaser. 
(t) Crushing operator (including secondary crusher). 

(10) “Board of Reference” means a board established under s.48 of the Industrial Relations Act 1979. 
2 CONTRACT OF EMPLOYMENT 

2.1 CONTRACT OF SERVICE 
(1) (a) The contract of service for employees covered by this Award shall, where expressly agreed between the 

employer and employee on commencement of employment, be by the day, week or longer. 
 (b) In the absence of such agreement, the contract of service shall be by the week. 
(2) Termination of Employment 

(a) Full time and part time employees 
(a) The employment of a full-time or part-time employee may be terminated by the employer by 

providing the following period of notice: 

Period of Continuous Service Period of Notice 
Not more than 1 year 1 week 
More than 1 year but not more than 3 years 2 weeks 
More than 3 years but not more than 5 years 3 weeks 
More than 5 years 4 weeks 

(b) Employees over 45 years of age with 2 or more years’ continuous service at the time of termination, 
shall receive an additional weeks’ notice. 

(c) Where all or part of the relevant notice is not provided, the employee shall be entitled to payment in 
lieu. 

(d) Payment in lieu of notice shall be calculated using the employee’s weekly ordinary time wages as 
prescribed. 

(e) The period of notice in this clause shall not apply in the case of dismissal for serious misconduct that 
is, misconduct of a kind such that it would be unreasonable to require the employer to continue the 
employment during the notice period. 

(f) Notice of Termination by employee:  Except in the first 3 months of service, 1 week’s notice shall be 
necessary for an employee to terminate their engagement or by the forfeiture or payment of 1 week’s 
pay by the employee to the employer in lieu of notice. 

(g) Probation: Notwithstanding sub clause 2 (a)(i) above, the employment of an employee on probation, 
may be terminated by either party providing to the other, one day’s notice, or one day’s pay in lieu 
shall be paid or forfeited.  

(b) Casual Employees 
  The employment of casual employee may be terminated by 1 hours notice, given by either party. 
(3) An employer may dismiss an employee without notice for serious misconduct, that is, misconduct of a kind such that it 

would be unreasonable to require the employer to continue the employment, and in such cases, wages shall be paid up to 
the time of dismissal only. 

(4) It is a condition of employment that employees perform such work as the employer requires from time to time and on the 
days and during the hours usually worked by the employee. 

(5) Employees will perform all work within their skill, competence and training in accordance with the classification 
structure, definitions and shift rosters. 

(6) Employees will work reasonable overtime in addition to the rostered hours of duty as required by the employer. 
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(7) A continuous shift employee not relieved as scheduled at the end of a shift shall continue to work until relieved or 
otherwise authorised by the employer to finish work provided that the employee will not be required to work 
unreasonable overtime. 

(8) The parties shall comply at all times with Clause 7 - Dispute Resolution Procedure.  
(9) Except as provided by this Award, an employee not attending for duty will not be paid. 
(10) An employee absent from work for four consecutive rostered working days, without notification to, and approval of, the 

employer shall be deemed to have abandoned their employment. 
(11) (a) The employer may deduct payment for any day an employee cannot be usefully employed arising out of any 

cessation of operations, either wholly or partially due to industrial disputes, including any strike, ban or 
limitation or arising out of any cause outside the control of the employer. 

 (b) When an employee cannot be usefully employed arising out of a cause outside the control of the employer, the 
employer will make efforts to find alternative work for any employee so affected, or allow the employee to take 
annual leave. 

(12) The employer has the right to suspend an employee without pay as a disciplinary measure. 
(13) Employees may be engaged in any of the following ways: 

(a) Full time:  To work on a regular basis for an average of forty hours per week (excluding overtime). 
(b) Part time:  

(i) A part time employee is engaged to work on a regular basis for less than forty hours per week on 
average. 

(ii) A part-time employee will be paid per hour one fortieth of the weekly rate prescribed in the 
appropriate wage schedule to this Award and applicable allowances contained in this Award. 

(iii) Entitlements to authorised leave of absence under this Award will be pro rata in proportion to the 
hours worked in a week, by the part-time employee, as to the full-time weekly hours. 

(c) Temporary:  To work on a full-time or part-time basis for a limited or specified period of employment. 
(d) Casual: 

(i) A casual employee is to be informed that they are employed on a casual basis and there is no 
entitlement to paid leave (except Bereavement Leave) before he or she is engaged. 

  (ii) An employee engaged as a casual in any of the classifications set out in this Award shall be paid a 
20% loading in addition to ordinary forty hour earnings for the relevant classification. 

  (iii) The additional amount of 20% referred to in sub clause (ii) above shall be paid in lieu of all leave 
otherwise allowed to employees under this Award (except Bereavement Leave in accordance with 
Clause 6.5) and payment shall only be made for work actually performed. 

(14) (a) An employee, engaged in a full-time, part-time or temporary employment capacity shall serve a three (3) month 
probationary period of employment. 

 (b) The employer may, without having to provide any reasons for doing so, terminate an employee's contract of 
employment during the probationary period by giving the employee one day's notice or payment in lieu thereof. 

2.2 DISCIPLINARY PRACTICE 
(1) Where the discipline procedure is intended to be invoked, the employee(s) concerned shall have the right to request 

representation.  Representation may be by anyone including a work colleague, union representative or staff member. 
(2) Disciplinary action may include written reprimands, suspension without pay, or termination of employment.  Other forms 

of disciplinary action relevant to the circumstances may be applied. 
(3) A written warning shall describe the nature of the complaint or misconduct and the standards which are expected of the 

employee.  It shall also reflect the steps which have been agreed and which the employer believes are required to ensure 
that no further recurrence of the complaint occurs.  Where appropriate a review period shall be determined, appropriate to 
the nature of the conduct complained of. 

(4) The employee(s) shall be given the opportunity to sign the written warning, and to make comments regarding acceptance 
or otherwise of the warning. 

3 HOURS OF WORK 
3.1 HOURS OF WORK 

(1) Arrangement of Hours 
(a) Subject to the provisions of this clause, the arrangement of hours of work of employees included but not limited 

to the matters (i) to (vi) set out below, in a functional unit of the employer's operations, may be fixed following 
consultation between the employer and its employees in the unit concerned in: 
(i) the span of hours; 
(ii) starting times; 
(iii) rest breaks; 
(iv) finishing times; 
(v) structure of shift rosters; and 
(vi) work across any seven days of the week. 

(b) In the event of agreement not being reached, a secret ballot may be conducted by the employer with the result 
determined by a simple majority. 

(c) The Union Branch Secretary will be informed fourteen days prior to the introduction of any change pursuant to 
paragraphs (a) or (b) of this sub clause. 
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(d) Notwithstanding the foregoing provisions of this clause - 
(i) the ordinary working hours for Mess Personnel shall be forty hours per week, inclusive of crib time 

and shall be worked in five shifts of eight hours. 
(ii) in the case of cooks, including the head cook, the eight hours may be worked within a spread of 

twelve hours. 
(2) Other Than Continuous Shift Employees 

(a) The ordinary hours of work shall be an average of forty hours per week exclusive of meal intervals. 
(b) Employees shall be entitled to a thirty minute unpaid meal break for each day or shift of work.  Where 

afternoon or night shifts are worked, the hours of work shall be inclusive of a paid meal interval of twenty 
minutes on each shift worked. 

(c) Six hours shall constitute a shift's work in all rises or in sinking specially wet shafts and winzes, and for 
employees engaged inside gas or water spaces of any boiler or flue in cleaning or scraping work, and for 
employees engaged in cleaning dust bins or dust flues.  In case of boiler cleaners working broken shifts, one 
hour on the above description of work shall count as one hour and twenty minutes.  In the case of Lancashire 
and Cornish boilers, all time necessary for a boiler cleaner to come out for a spell shall count as time worked in 
the boiler. 

(d) (i) When an employee is required for duty during any meal time whereby the employee's meal time is 
postponed for more than half an hour, the employee shall be paid at overtime rates until the employee 
gets a meal. 

  (ii) An employee shall not be compelled to work for more than five and one half hours during ordinary or 
overtime hours or both without a break of the customary period for a meal. 

(3) Continuous Shift Employees 
(a) The ordinary hours of work for employees engaged on continuous shift work shall be worked in a regular 

pattern/roster up to twelve hours per shift following consultation between the employer and the majority of 
employees affected.  The total ordinary hours in a shift cycle shall not exceed an average of forty hours per 
week over the period of the rostered cycle. 

  For the purpose of assessing the total ordinary hours in a shift cycle, all time up to a maximum of twelve hours 
worked in any day will be taken into account. 

(b) Shift employees shall work such rostered overtime as required to achieve conformity of a shift pattern or roster. 
(c) Subject to the provisions of this paragraph, each shift employee shall be allowed time for crib in each shift as 

nearly as practicable to the middle of the shift, but dependent upon the operational requirements from day to 
day. 

(d) An employee called upon to work a regularly rostered overtime shift not more than once in every four weeks 
shall be paid for that shift at the rate of time and one half for the first two hours and double time thereafter. 

(4) (a) Notwithstanding the provisions of sub clauses (1) to (3) inclusive, hours of work may be arranged over work 
cycles consisting of a consecutive number of working days or shifts followed by a consecutive number of non-
working days.  The total ordinary hours of work during a work cycle shall not exceed 40 hours multiplied by the 
number of working and non-working weeks in the cycle.  Overtime rates shall be paid for any time worked in 
excess of 8 hours per day or shift, or hours in excess of the total ordinary hours prescribed in the work cycle.  
There shall be no entitlement for payment for the consecutive non-working days in a work cycle, other than 
where an employee is engaged on an annual salary basis.  

 (b) In the event that a work cycle is constituted by a period of 6 consecutive working weeks or more, such may be 
worked only following upon the union being notified. 

3.2 SHIFT WORK 
(1) A shift employee shall, in addition to that employee’s ordinary time rate, be paid per shift at the rate of $11.10 when on 

afternoon or night shift.  Provided that this rate shall not apply when the employee receives a higher penalty for a shift on 
a Saturday, Sunday or Holiday in accordance with this Award.  This rate is applicable on an overtime shift. 

(2) Where an employee, other than an employee who regularly works shift work or cycle work involving shifts, is required to 
work an afternoon or night shift, they shall be paid (in lieu of the allowance in sub clause (1)): 
(a) At ordinary rates plus $11.10 when on afternoon or night shift where the employee has received a minimum of 

48 hours notice and/or the employee is required to work for more than 5 consecutive afternoon or night shifts. 
(b) At time and one quarter where the employee is required to replace a regular shift employee who is absent for 

any reason beyond the control of the employer and the employee works less than 5 consecutive afternoon or 
night shifts. 

(c) At overtime rates where the employee is not provided with a minimum of 48 hours notice and/or is replacing a 
regular shift employee who is absent by reason of a direction of the employer; or is required to return to day 
shift without having had 24 hours off duty. 

(d) The sequence of consecutive shifts shall not be deemed to be broken under sub clause (a) to (c) above hereof by 
reason of rostered days off in respect to employees employed on continuous process work or by a Saturday or 
Sunday in respect to other employees or by any public holiday or any other reason beyond the control of the 
employer. 

(3) Other than as provided for in paragraph (b) of sub clause (2) of this clause any employee shall be required to transfer 
from day work to shift work and vice versa and from shift to shift as required by the employer and wherever possible 
employees will be given maximum notice of a requirement to change rosters. Such transfer shall not result in a reduction 
in the employees ordinary time earnings. 

(4) Where an employee has commenced work, and is sent home and instructed to attend at a later shift, the employee shall be 
paid not less than two hours at ordinary time for the first attendance on the initial shift. 
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3.3 OVERTIME 
(1) When computing overtime, the district allowances shall not be computed as an addition to the day's pay. 
(2) These overtime rates shall not apply to excess time worked due to private arrangements between the employees 

themselves or owing to a relieving employee failing to come on duty at the proper time.  The time for which any 
employee may be paid at ordinary rates instead of overtime due to a relieving employee failing to come on duty at the 
proper time, shall not exceed two hours, after the expiration of which overtime rates shall apply to the whole shift. 

(3) Subject to the provisions of the Mines Safety and Inspection Act 1994, Mines Safety and Inspection Regulations 1995, no 
employees covered by this Award shall by collective action be a party to any ban on overtime. 

(4) Overtime on shift work shall be based on the rate payable for the shift worked. 
(5) In the calculation of overtime rates, each day shall stand alone.  Provided that, when an employee continues working 

beyond midnight on any day, the hours worked after midnight shall be counted as part of the previous day's work for the 
purpose of calculating the rates to be paid. 

(6) When an employee is required to hold themselves in readiness for a call to work after ordinary hours, the employee shall 
be paid at ordinary rates for the time that employee so holds themself in readiness. 

(7) When an employee is recalled to work overtime after leaving the employer's business premises (whether notified before 
or after leaving such premises) the employee shall be paid for at least four hours at overtime rates; provided that, except 
in the case of unforeseen circumstances arising, an employee shall not be required to work the full four hours if the job 
for which that employee was recalled is completed within a shorter period, but if such employee is subsequently recalled 
to work within the period of four hours for which payment has been made, an additional payment shall not be made nor 
shall any extra overtime be paid in respect of any period covered by such minimum payment. 

 This sub clause shall not apply in cases where it is customary for an employee to return to the employer's premises to 
perform a specific job outside the employee's ordinary working hours or where the overtime is continuous (subject to any 
reasonable meal break which may be allowed) with the completion or commencement of ordinary working time. 

(8) An employee shall not be compelled to work for more than five and one half hours during ordinary or overtime hours or 
both without a break of the customary period for a crib. 

(9) An employee who without notification on the prior day or shift is required to work overtime shall be entitled to be 
supplied with a meal (or $8.35 in lieu) when that employee works more than one hour beyond the rostered ordinary hours 
of the day or shift. 

3.4 SATURDAY WORK 
(1) Other Than Continuous Shift Employees 

(a) All time worked in excess of the ordinary hours by an employee other than a continuous shift employee on 
Saturday shall be paid for at the rate of time and one half for the first two hours and double time thereafter.  
Provided that all work performed after 12.00 noon shall be paid for at the rate of double time. 

(b) All time worked outside ordinary rostered hours on Saturday, shall be paid for at the rates prescribed in 
sub clause (1)(a) of this clause. 

(2) Continuous Shift Employees 
(a) All time worked by continuous shift employees during ordinary hours on Saturdays shall be paid for at the rate 

of time and one half. 
 (b) All time worked by continuous shift employees outside ordinary rostered hours on Saturday shall be paid for at 

the rate of double time. 
3.5 SUNDAY AND PUBLIC HOLIDAY WORK 

(1) Other Than Continuous Shift Employees 
(a) All time worked in excess of the ordinary hours on Sundays shall be paid at the rate of double time. 
(b) All time worked on any day prescribed as a Public Holiday under this Award shall be paid for at the rate of 

double time and a half. 
(2) Continuous Shift Employees 

(a) All time worked by continuous shift employees on Sundays shall be paid for at the rate of double time. 
(b) All time worked by continuous shift employees during ordinary rostered hours on any of the holidays 

prescribed in Clause 6.4 – Public Holidays of this Award, shall be paid for at the rate of double time. 
(c) All time worked by continuous shift employees outside ordinary rostered hours on any of the holidays 

prescribed in Clause 6.4 – Public Holidays of this Award, shall be paid for at the rate of double time and a half. 
(d) A continuous shift employee rostered off on any of the holidays prescribed in Clause 6.4 – Public Holidays of 

this Award, shall be paid rostered ordinary hours at single time rates. 
3.6 REST BREAKS AND RECALL TO WORK - ALL EMPLOYEES 

(1) When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that employees have at least 
ten consecutive hours off duty between the work of successive days. 

(2) An employee (other than a casual employee) who works so much overtime between the termination of the employee's 
ordinary work on one day and the commencement of the employee's ordinary work on the next day that such employee 
has not at least ten consecutive hours off duty between those times shall, subject to this sub clause, be released after 
completion of such overtime until such employee has had ten consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(3) If, on the instructions of the employer, such an employee resumes or continues work without having had such ten 
consecutive hours off duty, that employee shall be paid at double rates until released from duty for such period and such 
employee shall then be entitled to be absent until that employee has had ten consecutive hours off duty without loss of 
pay for ordinary working time occurring during such absence. 
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(4) (a) Where an employee (other than a casual employee or an employee engaged on continuous shift work) is called 

in to work on a Sunday or a holiday preceding an ordinary working day, that employee shall, wherever 
reasonably practicable, be given ten consecutive hours off duty before such employee's usual starting time the 
next day.  If this is not practicable then the provisions of sub clauses (2) and (3) of this clause shall apply  (with 
any necessary amendment made to achieve the same result). 

 (b) Overtime worked in the circumstances specified in sub clause (7) of Clause 3.3 - Overtime shall not be regarded 
as overtime for the purpose of paragraph (a) of this sub clause, where the actual time worked is less than four 
hours on such call or on each of such calls. 

(5) Provided that the provisions of this clause shall apply in the case of shift employees to rotate from one shift to another, as 
if eight hours were substituted for ten hours when  overtime is worked: 
(a) for the purpose of changing shift rosters; or  
(b) where a shift employee does not report for duty; or 
(c) where a shift is worked by arrangement between the employees themselves. 

(6) No employee shall be required to work without a meal break for more than five and a half consecutive hours either: 
(a) from the start of overtime work; or 
(b) from the previous meal break. 

4 RATES OF PAY 
4.1 MINIMUM ADULT AWARD WAGE 

(1)  No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this Clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 2004. 
(3)  The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
(4)  Unless otherwise provided in this Clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

(5)  Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this Award to the Minimum Adult Award Wage of $467.40 per week. 

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories 
of employees who by prescription are paid less than the minimum Award rate. 

(b)  Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

(7)  Subject to this Clause the Minimum Adult Award Wage shall: 
(a)  Apply to all work in ordinary hours. 
(b)  Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
(8) Minimum Adult Award Wage 

The rates of pay in this Award include the minimum weekly wage for adult employees payable under the 2004 State 
Wage Case Decision.  Any increase arising from the insertion of the minimum adult Award wage will be offset against 
any equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated 
by this Award which are above the wage rates prescribed in the award. Such above Award payments include wages 
payable pursuant to enterprise agreements, consent awards or Award variations to give effect to enterprise agreements and 
over Award arrangements. Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult Award wage. 

(9) Adult Apprentices: 
(a)  Notwithstanding the provisions of this Clause, an apprentice, 21 years of age or over, shall not be paid less than 

$406.70 per week.  
(b)  The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
(c)  Where in this Award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this Award for the actual year of apprenticeship. 
(d)  Nothing in this Clause shall operate to reduce the rate of pay fixed by this Award for an adult apprentice in 

force immediately prior to 5th June 2003. 
4.2 WAGES 

The minimum rates of pay payable under this Award shall be as follows: 
PART A 
(1) Rate per Week 
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  Base 

Rate 
$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 

(a)  Underground Section -      
 Trucker 260.70 90.20 142.00 492.90 
 Tool Carrier 260.70 90.20 142.00 492.90 
 Shoveller 260.70 90.20 142.00 492.90 
 Diamond Drillers Assistant 268.70 90.20 142.00 500.90 
 Pipe Assembler 268.70 90.20 142.00 500.90 
 Sampler 268.70 90.20 142.00 500.90 
 Hydraulic Fill Operator 268.70 90.20 142.00 500.90 
 Popper Machine Employee 268.70 90.20 142.00 500.90 
 Air Hoist Operator 268.70 90.20 142.00 500.90 
 Electric Hoist Operator 268.70 90.20 142.00 500.90 
 Pump Attendant 268.70 90.20 142.00 500.90 
 Ventilation Employee 268.70 90.20 142.00 500.90 
 Platelayer 273.60 90.20 142.00 505.80 
 Train Crew 273.60 90.20 142.00 505.80 
 Mechanical Loader Operator 273.60 90.20 142.00 505.80 
 Scraper Hauler Operator 273.60 90.20 142.00 505.80 
 Braceperson 273.60 90.20 142.00 505.80 
 Platperson 273.60 90.20 142.00 505.80 
 Skipperson 273.60 90.20 142.00 505.80 
 Scalers 278.10 90.20 142.00 510.30 
 Rock drill employee in all other places including open cut 285.60 90.20 142.00 517.80 
 Sanitary Employee 286.00 90.20 142.00 518.20 
 Timberperson - Other 290.40 90.20 142.00 522.60 
 Rock Drill employee in rises 293.90 90.20 142.00 526.10 
 Rock Drill employee in winzes 293.90 90.20 142.00 526.10 
 Raised Borer Operator 293.90 90.20 142.00 526.10 
 Diamond Driller -     
 (i) up to 20 h.p. 293.90 90.20 142.00 526.10 
 (ii) over 20 h.p. 299.20 90.20 142.00 531.40 
 Timberperson - shaft 301.60 90.20 142.00 533.80 
 Rock Drill employee in shafts 301.60 90.20 142.00 533.80 
 Hauler Operator 307.40 90.20 142.00 539.60 
 Hydraulic Twin and  

Treble Jumbo Operator 314.30 90.20 42.00 
 
546.50 

(b)  Open Cut section -      
 Quarry Labourer 265.00 90.20 142.00 497.20 
 Sampler 265.00 90.20 142.00 497.20 
 Dump Spotter 265.00 90.20 142.00 497.20 
 Fuel and Lube Serviceperson 281.40 90.20 142.00 513.60 
 Powder Monkey 288.30 90.20 142.00 520.50 
 Machine Drill Operator 294.90 90.20 142.00 527.10 
 Dump Truck Operator 317.80 90.20 142.00 550.00 
 Operators of Bulldozers, Front-end loaders, or tractors with or 

without power operated attachments -     
 Up to 35 b.h.p. 288.40 90.20 142.00 520.60 
 Over 35 b.h.p. up to 70 b.h.p. 298.00 90.20 142.00 530.20 
 Over 70 b.h.p. up to 130 b.h.p. 302.80 90.20 142.00 535.00 
 Over 130 b.h.p. up to 250 b.h.p. 309.40 90.20 142.00 541.60 
 Over 250 b.h.p. up to 400 b.h.p. 316.90 90.20 142.00 549.10 
 Over 400 b.h.p. 324.70 90.20 142.00 556.90 
 Grader driver -     
 Up to 100 b.h.p. 319.90 90.20 142.00 552.10 
 Over 100 b.h.p. 323.60 90.20 142.00 555.80 
(c)  Surface sections -      
 General Hand 254.10 90.20 142.00 486.30 
 Utility Employee Grade 1 260.70 90.20 142.00 492.90 
 Utility Employee Grade 2 265.00 90.20 142.00 497.20 
 Utility Employee Grade 3 272.10 90.20 142.00 504.30 
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  Base 
Rate 

$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 

 Storeperson 273.50 90.20 142.00 505.70 
 Sawyer and Benchperson 277.40 90.20 142.00 509.60 
 Overhead Crane Driver 277.40 90.20 142.00 509.60 
 Sanitary Employee 277.40 90.20 142.00 509.60 
 Ambulance/First Aid Attendant 281.40 90.20 142.00 513.60 
 Nursery Hand 281.40 90.20 142.00 513.60 
 Storeperson (WMC - Main Store) 282.00 90.20 142.00 514.20 
 Tool Sharpener 282.40 90.20 142.00 514.60 
 Rigger and Splicer 291.40 90.20 142.00 523.60 
 Linotex Operator/Belt Repairer 296.50 90.20 142.00 528.70 
 Diamond Driller 299.20 90.20 142.00 531.40 
(d)  Ore Treatment Mill Section      
 Ore Treatment Plant Operator -  

Grade 1 - ie an O.T.O. having less than three months experience 
on the process 265.30 90.20 142.00 497.50 

 Ore Treatment Plant Operator -  
Grade 2 - ie an O.T.O. having more than three months 
experience - 280.70 90.20 142.00 512.90 

 Spray Dryer Control Room Operator after three months control 
room experience - 301.30 90.20 142.00 533.50 

 No. 2 Crushing Plant Control Room Operator after three 
months control room experience - 307.40 90.20 142.00 539.60 

 Leinster Nickel Operation      
 Concentrator Operator - Grade 1 -less than four months 

experience - 273.80 90.20 142.00 506.00 
 Concentrator Operator - Grade 2 - Not less than three months 

experience - 285.10 90.20 142.00 517.30 
 Concentrator Operator Grade 3  

Not less than eight months service and proficient to operate all 
of the process plant and mechanical equipment - 301.50 90.20 142.00 533.70 

(e)  Laboratory Section -      
 Sampler Preparer -     
 (i) with less than three months experience 265.30 90.20 142.00 497.50 
 (ii) with more than three months experience 278.10 90.20 142.00 510.30 
 Laboratory Assistant -     
 (i) with less than three months experience 276.70 90.20 142.00 508.90 
 (ii) with more than three months experience 286.00 90.20 142.00 518.20 
(f)  Mechanical Equipment Section -      
 Driver of Motor Vehicle -     
 (i) Not exceeding 25 cwt capacity 302.50 90.20 142.00 534.70 
 (ii) Exceeding 25 cwt capacity but not exceeding 3 tons 

capacity 306.90 90.20 142.00 539.10 
 (iii) Exceeding 3 tons capacity but not exceeding 6 tons 

capacity 310.90 90.20 142.00 543.10 
 (iv) 6 tons and over but under 7 tons 311.70 90.20 142.00 543.90 
 (v) 7 tons and over but under 8 tons 313.30 90.20 142.00 545.50 
 (vi) 8 tons and over but under 9 tons 313.30 90.20 142.00 545.50 
 (vii) 9 tons and over but under 10 tons 314.30 90.20 142.00 546.50 
 (viii) 10 tons and over but under 11 tons 315.50 90.20 142.00 547.70 
 (ix) 11 tons and over but under 12 tons  316.40 90.20 142.00 548.60 
 (x) 12 tons and over but under 13 tons 317.10 90.20 142.00 549.30 
 Driver of articulated Vehicle more than 11 tons and up to 12 

tons 320.60 90.20 142.00 552.80 
 Unlicensed Dump Truck Operator 317.20 90.20 142.00 549.40 
 Fork Lift Driver -     
 (i) Under 10000 lbs capacity 310.90 90.20 142.00 543.10 
 (ii) Over 10000 lbs capacity 333.10 90.20 142.00 565.30 
 Operators of bulldozers, Front-end loaders, or tractors with or 

without power operated attachments -     
 Up to 35 b.h.p. 288.40 90.20 142.00 520.60 
 35 b.h.p. up to 70 b.h.p. 298.00 90.20 142.00 530.20 
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  Base 

Rate 
$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 

 70 b.h.p. up to 130 b.h.p. 302.80 90.20 142.00 535.00 
 130 b.h.p. up to 250 b.h.p. 309.30 90.20 142.00 541.50 
 250 b.h.p. up to 400 b.h.p. 316.60 90.20 142.00 548.80 
 Over 400 b.h.p. 323.90 90.20 142.00 556.10 
 Grader Driver -     
 (i) Up to 100 b.h.p. 319.40 90.20 142.00 551.60 
 (ii) Over 100 b.h.p. 323.10 90.20 142.00 555.30 
(g)  Mess Personnel -      
 Head Cook 314.90 90.20 142.00 547.10 
 Cook 301.80 90.20 142.00 534.00 
 Cook's Offsider 278.10 90.20 142.00 510.30 

The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

(2) Leading Hands 
In addition to the appropriate rate prescribed in part A, sub clause (1) of this clause, a leading hand shall be paid the 
following in excess of the highest rate applicable to the work being carried out: 

  $ 
(a) If placed in charge of not less than three and not more than ten other employees 20.40 
(b) If placed in charge of more than ten and not more than twenty other employees 30.70 
(c) If placed in charge of more than twenty other employees 39.80 

(3) Industry Allowance  
An industry allowance of $90.20 per week, payable for all purposes of the Award, is payable for all employees, in 
addition to the base rate, as reflected in Part A hereof. Such allowance recognises, and is in payment for, all aspects of 
work in the nickel industry, including the location and nature of individual operations within it. 

PART B 
WAGES - KAMBALDA NICKEL OPERATIONS 
In lieu of sub clauses (1) and (2) of this clause, surface employees at the Kambalda Nickel Operations shall be paid the following: 
(1) Classification 

 Base 
Rate 

$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 

General Hand 290.70 90.20 142.00 522.90 
Level One includes the following: 302.70 90.20 142.00 534.90 
MPE 1, Laboratory Assistant 1, Storeperson 1     
Level Two includes the following: 321.40 90.20 142.00 553.60 
MPE 2, Laboratory Assistant 2, Storeperson 2     
Level Three includes the following: 324.20 90.20 142.00 556.40 
Process Operator 2     
Level Four includes the following: 329.90 90.20 142.00 562.10 
MPE 3, Laboratory Assistant 3, Storeperson 3     
Level Five includes the following: 336.80 90.20 142.00 569.00 
Process Operator 3     
Level Six includes the following: 346.20 90.20 142.00 578.40 
MPE 4, Laboratory Assistant 4     
Level Seven includes the following: 349.10 90.20 142.00 581.30 
Diamond Driller     
Level Eight includes the following: 357.70 90.20 142.00 589.90 
Process Operator 4     
Level Nine includes the following: 364.10 90.20 142.00 596.30 
Process Operator 5     
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 Base 

Rate 
$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 

(2) Mechanical Equipment Section      
Driver of Motor Vehicle not exceeding 25 cwt capacity 347.50 90.20 142.00 579.70 
Exceeding 25 cwt capacity but not exceeding 3 tons capacity 352.20 90.20 142.00 584.40 
Exceeding 3 tons capacity under 6 tons capacity 356.30 90.20 142.00 588.50 
6 tons capacity up to 7 tons 357.20 90.20 142.00 589.40 
7 tons capacity up to 8 tons 358.90 90.20 142.00 591.10 
8 tons capacity up to 13 tons 363.00 90.20 142.00 595.20 
Driver of articulated vehicle more than 11 tons up to 12 tons 366.70 90.20 142.00 598.90 
Unlicensed Dump Truck Operator 363.20 90.20 142.00 595.40 
Fork Lift Driver -     
Under 10000 lbs. capacity 356.30 90.20 142.00 588.50 
Over 10000 lbs capacity 380.00 90.20 142.00 612.20 
Operator of Bulldozers, Front end loaders, Road Sweepers or 
tractors with or without power operated attachments - 

    

Up to 35 b.h.p. 332.40 90.20 142.00 564.60 
35 b.h.p. up to 70 b.h.p. 342.50 90.20 142.00 574.70 
70 b.h.p. up to 140 b.h.p. 347.80 90.20 142.00 580.00 
140 b.h.p. up to 250 b.h.p. 354.70 90.20 142.00 586.90 
250 b.h.p. up to 400 b.h.p. 362.50 90.20 142.00 594.70 
Over 400 b.h.p. 370.30 90.20 142.00 602.50 
Grader Driver -     
Up to 100 b.h.p. 365.50 90.20 142.00 597.70 
Over 100 b.h.p. 369.40 90.20 142.00 601.60 

The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

(3) Industry Allowance  
An industry allowance of $90.20 per week, payable for all purposes of the award, is payable for all employees, in addition 
to the base rate, as reflected in Part B hereof. Such allowance recognises, and is in payment for, all aspects of work in the 
nickel industry, including the location and nature of individual operations within it. 

4.3 PIECE WORK 
There shall be implied in every contract in which an employee is engaged to perform any kind of work at or for a 
remuneration other than the rates fixed by Award. 

(1) Where the engagement is for a period of time, such period shall not be determined before the expiration thereof, without 
the written consent of the employee. 

(2) Where the engagement is to perform a specified quantity of work the amount of work to be performed shall not be 
curtailed by a greater amount than five per cent. 

(3) The rate of remuneration agreed upon between the piece employee or piece employees concerned and the employer shall 
not be decreased during the period of engagement without the consent of the parties concerned. 

(4) An employee working under any agreement of payment by results shall be paid at least the total rate of pay such 
employee would have been entitled to if that employee had been working under a contract of daily service. 

(5) Any necessary hand tools shall, in the first instance, be supplied by the employer, and on production of any worn out tool 
or on satisfactory evidence of loss without the fault of the employee, such tool shall be replaced by the employer without 
cost to the employee. 

(6) The price of any article supplied by the employer for the use of the employee during the period of engagement, shall not 
increase during the period, and shall in no case exceed the cost or price of the article to the employer at the place of 
supply. 

(7) Where the work is to be carried out by a body of employees acting together, the number of employees to be employed 
shall be specified in the contract.  In the event of the specified number of employees not being present during any shift, 
the employer may provide a substitute in the place of any employee absent, and shall pay such substitute wages at the 
rates fixed by this Award, or by the contract, whichever shall be the greater, for the work done by such employee during 
the time that employee is so employed as a substitute, and may charge such payment against any money found due under 
the contract. 

 Provided that if any substitute provided by the employer is unacceptable to the employees concerned, that employee shall 
be replaced by an acceptable substitute as soon as reasonably possible. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1711 
 

(8) Any time lost and not being due to the fault of the employees concerned shall be paid for at the applicable wage rate or 
alternative work provided, for which that employee shall be paid the applicable rate. 

(9) Where any employees are employed to work by or with the contractors at a wages remuneration the employer shall be 
entitled to pay the amount due to such wage employees for the period they have been employed, at the rate fixed by the 
award, or the rate fixed by the contract, whichever shall be the greater and to charge the payment so made, against the 
amount found due to the contractors.  A printed copy of these conditions shall be kept exhibited in the change room on 
the mine. 

(10) The employer or its agent shall, after due notice, confer with the piece work committee representing the piece employees 
on any particular shaft, together with the State Secretary of the Union, on any matters that may arise in respect to piece 
employees and/or working conditions in the shaft or the working connected with that shaft. 

(11) The employer shall pay each employee individually that employee's share of the earnings and if required render each 
employee a statement setting out the costs and allocations. 

(12) Payment for annual leave shall be determined from time to time by the parties to this Award. 
4.4 JUNIOR EMPLOYEES 

The following provisions shall apply to the employment of junior employees: 
(1) "Junior Employee" means an employee under the age of 19 years. 
(2) Junior Employees, unless paid the wages prescribed in Clause 4.2 - Wages, shall not be employed in or about any mine in 

a greater proportion than one to every fifteen or fraction thereof of the adult employees employed in the mine in 
occupations for which apprenticeship is not provided. 

(3) No junior employee under eighteen years of age shall be regularly employed underground. 
(4) A junior employee, not less than eighteen years of age, may be employed underground at the wage prescribed in Clause 

4.2 hereof, in the following classifications - rock drill person in shafts, rock drill person in rises, rock drill person in 
winzes, shaft timberperson, employee in charge of emplosives, scalers, platperson, braceperson, or any other 
classification which a Board of Reference may consider reasonable. 

(5) Rates of wages (percent of General Hand Classification - District Allowance per shift): 

Under 17 years of age 55 
Between 17 and 18 years of age 65 
Between 18 and 19 years of age 80 
At 19 years of age Appropriate Adult Rate 

4.5 SUPPORTED WAGE 
(1) This clause defines the conditions which will apply to employees who because of the effects of a disability are eligible for 

a supported wage under the terms of this Award.  In the context of this clause, the following definitions will apply: 
(a) ‘Supported Wage System’ means the Commonwealth Government system to promote employment for people 

who cannot work at full award wages because of disability as documented in “[Supported Wages System: 
Guidelines and Assessment Process]”. 

(b) ‘Accredited Assessor’ means a person accredited by the management unit established by the Commonwealth 
under the Supported Wage System to perform assessments of an individual’s productive capacity within the 
Supported Wage System. 

(c) ‘Disability Support Pension’ means the Commonwealth pension scheme to provide income security for 
persons with a disability as provided under the Social Security Act 1991, as amended from time to time, or any 
successor to that scheme. 

(d) ‘Assessment instrument’ means the form provided for under the Supported Wage System that records the 
assessment of the productive capacity of the person to be employed under the Supported Wage System. 

(2) Eligibility Criteria: 
 Employees covered by this clause will be those who are unable to perform the range of duties to the competence level 

required within the class of work for which the employee is engaged under this Award, because of the effects of a 
disability on their productive capacity and who meet the impairment criteria for Support Pension.  (The clause does not 
apply to any existing employee who has a claim against the employer that is subject to the provisions of workers’ 
compensation legislation or any provision of this Award relating to the rehabilitation of employees who are injured in the 
course of their current employment). 

 The clause also does not apply to employers in respect of their facility, programme,  undertaking, services or the like 
which receives funding under the Disability Services Act 1988 and fulfils the dual role of service provider and sheltered 
employer to people with disabilities who are in receipt of or are eligible for a disability support pension, except with 
respect to an organisation which has received recognition under s10 or s12A of the Act, or if a part has received 
recognition, that part. 

(3) Supported Wage Rates: 
 Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by 

this Award for the class of work which the person is performing according to the following schedule: 

Assessed Capacity % of prescribed award rate (Clause 1.3) 
10%*  
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 
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 * (Provided that the minimum amount payable shall be not less than $60.00 per week). 
 Where a person’s assessed capacity is 10%, they shall receive a high degree of assistance and support. 
(4) Assessment of Capacity 
 For the purpose of establishing the percentage of the Award rate to be paid to an employee under this Award, the 

productive capacity of the employee will be assessed in accordance with the Supported Wage System and documented in 
an assessment instrument by either:  
(a) the employer in consultation with the employee or, if desired by either of these; or 
(b) the employer and an accredited Assessor form a panel agreed by the parties to the Award and the employee. 

(5) Lodgement of Assessment Instrument 
(a) All assessment instruments under the conditions of this clause, including the appropriate percentage of the 

Award wage to be paid to the employee, shall be lodged by the employer with the Registrar of the Commission. 
(b) All assessment instruments shall be agreed and signed by the parties to the assessment. 

(6) Review of Assessment 
 The assessment of the applicable percentage should be subject to annual review or earlier on the basis for a reasonable 

request for such a review.  The process of review shall be in accordance with the procedures for assessing capacity under 
the Supported Wage System. 

(7) Other Terms and Conditions of Employment 
 Whether an assessment has been made, the applicable percentage shall apply to the wage rate only.  Employees covered 

by the provisions of the clause will be entitled to the same terms and conditions of employment as all other employees 
covered by this Award paid on a pro-rata basis. 

(8) Workplace Adjustment 
 An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes 

in the workplace to enhance the employee’s capacity to do the job.  Changes may involve re-design of job duties, working 
time arrangements and work organisation in consultation with employees in the area. 

(9) Trial Period 
(a) In order for an adequate assessment of the employee’s capacity to be made, an employer may employ a person 

under the provisions of this clause for a trial period not exceeding 12 weeks, except in some cases additional 
work adjustment time (not exceeding 4 weeks) may be needed. 

(b) During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for 
continuation employment relationship shall be determined. 

(c) The minimum amount payable to the employee during the trial period shall be no less than $45 per week; on, in 
the case of paid rates award, the amount payable to the employee during the trial period shall be $60.00 per 
week or such greater amount as is agreed from time to time between the parties (taking into account the 
Department of Social Security income test free areas for earnings) and inserted into this Award. 

(d) Work trial should include induction or training as appropriate to the job being trialled. 
(e) Where the employer and employee wish to establish a continuing employment relationship following the 

completion of the trial period, a further contract of employment shall be entered into based on the outcome of 
assessment under sub clause (4) of this clause. 

4.6 ACCIDENT PAY 
In the event of an employee meeting with an accident during the shift or being required to attend to one who has met with 
an accident such employee shall be deemed to have rendered duty during the whole of the shift, and be paid accordingly. 

4.7 FULL PAYMENT FOR SHIFT 
(1) After beginning a shift, employees shall not be paid less than for a full shift, unless they leave of their own accord, or are 

dismissed for misconduct.  This shall not apply in matters beyond the control of the management. 
(2) If, before an employee leaves the works at the end of the employee's shift, and because that employee is not so informed, 

and the employee attends at the next shift willing to work it, and there is no suitable work which that employee is allowed 
to perform, that employee shall be paid the wages that employee would have been entitled to if that employee had worked 
the shift that employee was ready and willing to work.  This shall not apply in matters beyond the control of the 
management. 

(3) (a) The employer is entitled to deduct payment for any day upon which an employee cannot be usefully employed 
because of a strike by the union party to this Award, or by any other association or union. 

 (b) The provisions of paragraph (a) of this sub clause also apply where the employee cannot be usefully employed 
through any cause which the employer could not reasonably have prevented but only if, and to the extent that 
the employer and the Union agree or, in the event of disagreement the Board of Reference so determines. 

 (c) Where the stoppage of work has resulted from a breakdown of the employer's machinery the Board of 
Reference, in determining a dispute under paragraph (b) of this sub clause, shall have regard for the duration of 
the stoppage and the endeavours made by the employer to repair the breakdown. 

4.8 PAYMENT OF WAGES 
(1) Payment of wages shall be fortnightly.  For mines situated at Kalgoorlie, Boulder and Fimiston, pay day shall be on 

Friday, the pay period to end on the Tuesday preceding such pay day. 
(2) Pay day at other mines shall be on a day mutually agreed upon between the employer and the employees concerned, and 

the customary period shall be allowed between the closing of the pay period and the pay day.  Any employee leaving or 
being discharged shall be paid the full amount of wages due to that employee within one hour of ceasing work, or within 
one hour of the opening of the mine office if such office was closed at the time of ceasing work, or if the work done 
required to be measured or assessed such employee shall be paid at the prescribed award rates within two hours of 
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ceasing work.  Provided that in the case of a machine miner who leaves during a pay period any settlement in excess of 
such employee's wage rates shall, if requested by the miner concerned, be made within 24 hours, and in the case of a 
piece employee who leaves during a pay period any settlement in excess of such employee's wage rates, shall be made on 
the next succeeding pay day. 

(3) If on any mine a section of employees is obliged to deviate one half kilometre or more from their journey to their home 
for the purpose of receiving their pay, a second pay place shall be established for the convenience of such employees. 

(4) When or before payment of wages is made to an employee, that employee shall be issued with a docket showing at least 
the gross amount of wages and the details of any deductions that are made from that employee's earnings.  Upon request 
by the employee, that employee shall also be furnished within a reasonable time of such request, with details of the hours 
and rates of any overtime worked.  Provided that in respect of annual leave payments, the employee, including the piece 
employee, shall be issued with a voucher showing the calculations upon which such payment has been made. 

(5) Wages shall be paid into an account nominated by the employee, except where by agreement between the employer and 
employee, payment is made by cash or cheque. 

4.9 MAXIMUM RATE 
The provisions of this Award do not operate so as to require payment of more than double time rates, or double time and a 
half on a holiday prescribed under this Award for any work. 

4.10 TRAINEESHIPS 
(1) The employer may engage Trainees in any of the classifications contained within this Award. 
(2) The terms of the federal National Training Wage Award 2000 AW790899 (as subsequently amended from time to time) 

apply to this award provided the following Clauses and Schedules are excluded: 
* Clause 3 - Anti-discrimination 
* Clause 4 - Parties Bound 
* Clause 6 - Super-session 
* Clause 7 - Period of Operation 
* Clause 13 – Dispute Settlement Over Traineeship Schemes 
* Schedule A 
* Schedule B  

5 ALLOWANCES AND FACILITIES 
5.1 MIXED FUNCTIONS 

(1) An employee engaged on duties earning a higher rate than that employee's ordinary classification shall be paid the higher 
rate for time that employee is so engaged but if that employee is so engaged for more than two hours on any day or shift 
that employee shall be paid the higher rate for the whole day or shift. 

(2) Any employee regularly engaged in relieving work shall be paid the highest rate applicable to the class of work upon 
which that employee is employed during any day or shift. 

5.2 FIRST AID 
(1) In any shaft where employees are employed a first aid kit shall be provided.  This kit shall be as required under the Mines 

Safety & Inspection Act 1994 and Mines Safety and Inspection Regulations 1995 as amended from time to time. 
(2) Each shift boss or foreperson shall have in their possession a small emergency supply of bandages and padding, or similar 

requisites ready and available for use. 
(3) In shafts where over 20 employees are usually employed underground, a person qualified in first aid work shall be 

employed. 
(4) Any first aid person appointed by the employer to perform first aid duties shall be paid an allowance of $1.67 per shift in 

addition to that employee’s ordinary rate of pay.  
5.3 SPECIAL RATES 

(1) Height Money:  An employee shall be paid an allowance of $1.17 for each day on which that employee works at a height 
of 15.5 metres or more above the nearest horizontal plane. 

(2) An employee assisting a tradesperson shall when the tradesperson is in receipt of a disability allowance to be paid equal 
disability allowance. 

5.4 WET PLACES 
Any employee working in wet places shall be paid an allowance of $1.43 per day or shift or part of a day or shift provided 
that - 

(1) This allowance shall not be payable to employees working on natural surfaces made wet by rain. 
(2) Where waterproof boots and/or oilskins are provided by the employer, no claim shall be allowed under this provision for 

wet feet or clothing, but where, notwithstanding this protection and the exercise of reasonable care by the employee, that 
employee's clothing or feet become wet, that employee shall be paid the appropriate rate of wet pay. 

(3) Where an employee is compelled to work in water to the thighs, that employee shall receive the allowance 
notwithstanding the previous paragraph (2) of this provision. 

(4) A place shall be deemed to be wet when water other than rain is continually dropping from overhead so as to saturate the 
clothing of the employee if unprotected or when the water in the place where the employee is standing is over one inch 
deep and such employee has not been supplied with waterproof boots. 

(5) The provisions of this clause shall not apply to sub clause (2)(c) of Clause 3.1 - Hours of Work of this Award. 
5.5 PROTECTIVE CLOTHING 

(1) Employees in very wet places shall be provided with appropriate wet weather gear. 
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(2) Rubber gloves shall be provided for employees handling cyanide, exanthates or corrosive acids. 
(3) Suitable protective clothing shall be provided for employees coming into contact with quick-lime, corrosive acids or hot 

slag. 
(4) All protective clothing shall be in accordance with the Mines Safety and Inspection Act 1994 and Mines Safety and 

Inspection Regulations 1995 as amended from time to time.  
5.6 RECOGNISED CRIB PLACES 

(1) Surface: 
(a) When the number of employees employed on the surface exceeds ten the employer shall provide a fit and proper 

crib room. 
(b) The room referred to in the preceding paragraph shall be furnished by the employer with seats and tables. 
(c) The employer shall supply boiling water at meal times. 
(d) The employer shall provide a reasonably vermin proof and ventilated cupboard in which the employees may 

store their crib. 
(2) Underground: 

(a) One or more places shall be set aside in each leave on or from which employees are working, in the driest and 
most comfortable position available at which the employees shall eat their food. 

(b) Such places shall be so situated that employees shall not be required to travel further than  three hundred metres 
from their working places to such crib places. 

(c) Such places shall be provided with tables, seats, and a reasonably vermin proof and ventilated cupboard in 
which the employees may store their cribs. 

(d) The employer shall provide covered receptacles at all crib places to receive all meal scraps and other refuse and 
to arrange for the disposal of same.  No person shall throw or leave waste food about the mine except in the 
receptacle provided. 

(e) Adequate provision shall be made within 15 metres of each crib place to enable employees to wash at crib time. 
6 LEAVE 

6.1 ANNUAL LEAVE 
(1) (a) Except as hereinafter provided a period of four weeks leave with payment of ordinary wages as prescribed in 

paragraph (b) hereof shall apply for each year of service and accrue pro rata on a weekly basis. 
 (b) (i) An employee before going on leave shall be paid the wages that employee would have received in 

respect of the ordinary time that employee would have worked had that employee not been on leave 
during the relevant period. 

  (ii) Subject to paragraph (c) hereof an employee shall, where applicable, have the amount of wages to be 
received for annual leave calculated by including the following where applicable - 
(aa) The rate applicable to the employee as prescribed by Clause 4.2 – Wages. 
(bb) Subject to paragraph (c)(ii) hereof the rate prescribed for work in ordinary time by Clause 

3.2. - Shift Work of this Award according to the employee's roster or projected roster 
including Saturday and Sunday shifts. 

(cc) The rate payable pursuant to Clause 5.1 - Mixed Functions calculated on a daily basis, 
which the employee would have received for ordinary time during the relevant period 
whether on a shift roster or otherwise. 

(dd) Any other rate to which the employee is entitled in accordance with that employee's contract 
of employment for ordinary hours of work; provided that this provision shall not operate so 
as to include any payment which is of a similar nature to or is paid for the same reason as or 
is paid in lieu of those payments prescribed by Clause 3.3 - Overtime, Clause 5.4 - Wet 
Places and sub clause (2) of Clause 5.3 - Special Rates of this Award, nor any payment 
which might have become payable to the employee as reimbursement for expenses 
incurred. 

 (c) During a period of annual leave an employee shall receive a loading calculated on the rate of wage prescribed 
by paragraph (b)(ii)(aa) hereof.  The loading shall be as follows: 
(i) Day Employees - An employee who would have worked on day work had that employee not been on 

leave - a loading of 17.5 per cent. 
(ii) Shift Employees - An employee who would have worked on shift work had that employee not been on 

leave - a loading of 17.5 per cent. 
  Provided that where the employee would have received shift loadings prescribed by Clause 3.2 - Shift Work had 

that employee not been on leave during the relevant period and such loadings would have entitled that employee 
to a greater amount than the loading of 17.5 per cent then the shift loadings shall be added to the rate of wage 
prescribed by paragraph (b)(ii)(aa) hereof in lieu of the 17.5 per cent loading. 

  Provided further that if the shift loadings would have entitled the employee to a lesser amount than the loading 
of 17.5 per cent then such loading of 17.5 per cent shall be added to the rate of wage prescribed by paragraph 
(b)(ii)(aa) hereof in lieu of the shift loadings. 

  The loading prescribed by this sub clause shall not apply to proportionate leave on termination. 
 (d) The provisions of this sub clause shall not operate in respect of leave fully due prior to the date of this order, 

irrespective of the date at which such leave is taken. 
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(2) Continuous shift employees, that is, shift employees engaged in continuous process work who are rostered to work 
regularly on Sundays and holidays, shall be allowed one week’s leave in addition to the leave prescribed in sub clause (1) 
hereof which shall accrue on a weekly basis  

(3) (a) If, after one week’s continuous service in any qualifying 12 month period an employee lawfully leaves the 
employment or the employment is terminated by the employer through no fault of the employee, the employee 
shall be paid in lieu the proportion that the number of shifts worked by the employee at the rate prescribed by 
paragraphs (b) and (c) of sub clause (1) of this clause in the qualifying period bears to the full number of shifts 
worked in a qualifying 12 month period. 

 (b) If an employee’s employment terminates in circumstances other than those referred to in sub clause (5) (a) 
before the employee has taken the leave prescribed under this Award they shall be paid for any untaken leave 
that relates to completed year of service or, in a case to which sub clause (7) or (9) of this clause applies in lieu 
of so much that leave as has been allowed, unless: 
(i) the employee has been dismissed for misconduct; and 
(ii) the misconduct for which the employee has been dismissed occurred prior to the completion of that 

qualifying period. 
(4) The amounts to be paid hereunder shall be calculated at the rate prevailing at the time the payment is made. 
(5) (a) Where an employee is justifiably dismissed for misconduct during any qualifying 12 monthly period, the 

provisions of sub clause (3) do not apply. 
 (b) An employee whose employment terminates after that employee has completed a 12 monthly qualifying period 

and who has not been allowed the leave prescribed under this Award in respect of that qualifying period shall 
receive payment in lieu of that leave at the rate of wage prescribed by paragraph (b) of sub clause (1) of this 
clause. 

(6) If any of the holidays prescribed in Clause 6.4 – Public Holidays of this Award falls during the employee's period of 
annual leave, and is observed on a day which in the case of that employee would have been an ordinary working day the 
employee shall have one extra day added to the period of annual leave. 

(7) An employer may close down the operation or a section or sections thereof for the purpose of allowing annual leave to all 
or the majority of its employees employed generally or in any such section or sections and in the event of an employee 
being employed for portion only of a year the employee shall be entitled to such leave on full pay as is proportionate to 
that employee's length of service during that period with such employer and if such leave is not equal to the leave given to 
the other employees, that employee shall not be entitled to work or pay whilst the other employees of such employer are 
on leave on full pay. 

(8) This clause shall not apply to casual employees. 
(9) In special circumstances and by mutual consent of the employer, the employee and the Union, annual leave may be taken 

in not more than two periods but neither of such periods shall be less than one week. 
(10) Any time in respect of which an employee is absent from work, except time which the employee is entitled to claim paid 

leave as prescribed by this Award, shall not count for the purpose of determining an entitlement to annual leave. 
(11) Where an employer and an employee have not agreed when the employee is to take their annual leave, subject to 

sub clause (12), the employer is not to refuse the employee taking, at any time suitable to the employee, any period of 
annual leave the entitlement to which accrued more than 12 months before that time. 

(12) The employee is to give the employer at least two weeks notice of the period during which the employee intends to take 
their leave. 

(13) Subject to subclauses (11) and (12), annual leave shall be taken at the convenience of the management of the mine but 
employees shall receive one month's notice of the date of which the leave is to commence. 

6.2 SICK LEAVE 
(1) Subject as hereinafter provided a full-time employee shall be entitled to payment for non-attendance on the ground of 

personal ill health or injury for up to 10 working days or 76 hours, whichever is the lesser, each year, accrued on a weekly 
basis.  Part-time employees who are paid a proportion of a full-time employee’s pay or paid according to the number of 
hours worked shall be entitled to the proportion of the number of hours worked each week that the average number of 
hours each week bears to 38, up to 76 hours each year.  This clause shall not apply where the employee is entitled to 
compensation under the Workers’ Compensation and Injury Management Act 1981. 

(2) An employee shall not be entitled to receive wages from the employer for any time lost through illness or injury caused 
by the employee’s own serious and wilful misconduct or gross and wilful neglect. 

(3) An employee, who claims to be entitled to paid leave under this clause, is to provide the employer with evidence that 
would satisfy a reasonable person of the entitlement. 

(4) Sick leave shall accumulate from year to year so that any balance of the period specified in sub clause (1) of this clause 
which has in any year not been allowed to any employee by the employer as paid sick leave may be claimed by the 
employee subject to the condition hereinbefore prescribed, shall be allowed by the employer in any subsequent year 
without diminution of the sick leave prescribed in respect of that year. 

(5) The provisions of this clause do not apply to casual employees. 
6.3 LONG SERVICE LEAVE 

Except for the substituted subclauses and paragraphs below (i.e., paragraph (1) of subclause 2 – Long Service Leave, subclause 3 – 
Period of Leave and subclause 4 – Payment for Period of Leave), employees covered by this Award will be entitled to Long Service 
Leave in accordance with the Long Service Leave General Order published in Part 1 of the January volume of the Western 
Australian Industrial Gazette. 
(2) Long Service Leave 

(1) The long service which shall entitle an employee to such leave shall, subject as herein provided, be continuous 
service with one and the same employer, whether in the nickel industry or otherwise. 

(3) Period of Leave 
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(1) The leave to which an employee shall be entitled or deemed to be entitled shall be as provided in this sub clause. 
(2) Subject to the provisions of paragraphs (5) and (6) of this sub clause: 
 Where an employee has completed at least 10 years service, the amount of leave shall be: 

(a) In respect of 10 years service so completed - 13 weeks. 
(b) In respect of ten years service completed after the first 10 years - 13 weeks. 
(c) In respect of each seven years service completed after the first 20 years - 13 weeks. 
(d) On the termination of the employee's employment: 

(i) By the employee's death. 
(ii) In any circumstance otherwise than by the employee's employer for serious misconduct; 

in respect of the number of years service with the employer completed since that employee 
last became entitled to an amount of long service leave - proportionate amount on the basis 
of 13 weeks leave for 10 years service or as the case may be on the basis of 13 weeks leave 
for seven years service. 

(3) Subject to the provisions of paragraph (6) of this sub clause where an employee has completed at least three 
years service, but less than 10 years service since its commencement and the employee's employment is 
terminated: 
(a) by the employee's death; or 
(b) by the employer for any reason other than serious misconduct; or 
(c) by the employee on account of sickness or injury to the employee or domestic or other pressing 

necessity where such sickness or injury or necessity is of such a nature as to justify or in the event of a 
dispute is, in the opinion of the Special Board of Reference, of such a nature as to justify such 
termination; 
the amount of leave shall be such proportion of 13 weeks leave as the number of completed years of 
service bears to 10 years. 

(4) In the case to which paragraphs (2)(d) and (3) of this sub clause apply the employee shall be deemed to have 
been entitled to and to have commenced leave immediately prior to such termination. 

(5) An employee whose service with an employer commenced before the 1st October, 1976 and whose service 
would entitle that employee to long service leave under this clause shall be entitled to leave calculated on the 
following basis: 
(a) for each completed year of service commencing before the 1st October, 1976 an amount of leave 

calculated on the basis of 13 weeks leave for 15 years service; and 
(b) for each completed year of service commencing on or after the 1st October, 1976 an amount of leave 

calculated on the basis of 13 weeks leave for 10 years service or on the basis of 13 weeks leave for 
seven years service as the case may be. 

Provided that such an employee shall not be entitled to long service leave until the employee's completed years 
of service entitle that employee to 13 weeks leave. 

(6) An employee to whom paragraphs (2)(d) and (3) of this sub clause apply whose service with an employer 
commenced before the 1st October, 1976 shall be entitled to an amount of long service leave calculated on the 
following basis: 
(a) for each completed year of service commencing before 1st October, 1976 an amount of leave 

calculated on the  basis of 13 weeks leave for 15 years of service; 
(b) for each completed year of service commencing on or after 1st October, 1976 an amount of leave 

calculated on the basis of 13 weeks leave for ten years service or 13 weeks leave for seven years 
service as the case may be. 

(4) Payment for Period of Leave 
(1) An employee shall, subject to paragraph (3) of this sub clause, be entitled to be paid for each week of leave to 

which that employee has become entitled or is deemed to have become entitled the rate of pay applicable to that 
employee at the date that employee commences such leave. 

(2) Such rate of pay shall be the rate applicable to that employee for the standard weekly hours which are 
prescribed by the employee's award (or agreement), but in the case of casuals and part time employees shall be 
the rate for the number of hours usually worked up to but not exceeding the prescribed standard. 

(3) Where by agreement between the employer and the employee the commencement of the leave to which the 
employee is entitled or any portion thereof is postponed to meet the convenience of the employee, the rate of 
payment  for such leave shall be at the rate of pay applicable to that employee at the date of accrual, or it so 
agreed, at the rate of pay applicable at the date that employee commences such leave. 

(4) The rate of pay: 
(a) Shall include any deductions from wages for board and / or lodging or the like which is not provided 

and taken during the period of leave. 
(b) Shall not include shift premiums, overtime, penalty rates, special rates, disability allowances, fares 

and travelling allowances or the like. 
(5) In the case of employees employed on piece work, the rate of pay shall be calculated by averaging the 

employee's rate of pay for each week over the previous twelve (12) months. 
6.4 PUBLIC HOLIDAYS 

(1) The following days or the days observed in lieu shall be allowed as holidays without deduction of pay namely, New 
Year's Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Foundation Day, Sovereign's 
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Birthday, Christmas Day and Boxing Day.  When any of the days mentioned in this sub clause falls on a Saturday or a 
Sunday the holiday shall be observed on the next succeeding Monday and when Boxing Day fall on a Sunday or on a 
Monday the holiday shall be observed on the next succeeding Tuesday. 

 In each case the substituted day shall be a holiday without deduction of pay and the day for which it is substituted shall 
not be a holiday. 

(2) Any employee absenting themselves from work without reasonable cause, proof of which shall lie upon that employee, on 
the whole or portion of the working day succeeding a holiday provided for herein, shall not be entitled to payment for 
such  for the time so absent from work. 

6.5 BEREAVEMENT LEAVE 
(1) An employee on the death of: 

(a) Spouse or de facto partner. 
(b) Child or step child. 
(c) Parent, step parent or parent-in-law. 
(d) Sibling. 
(e) Grandparent. 
(f) Any person, who immediately before that person’s death, lived with the employee as a member of the employee’s 

family is entitled to paid bereavement leave of up to three days which do not need to be consecutive. 
(2) If requested, evidence of the entitlement to bereavement leave that would satisfy a reasonable person is to be furnished to 

the employer. 
(3) Bereavement leave is not to be taken during any other type of leave. 

6.6 JURY SERVICE 
An employee required for jury service during that employee's ordinary working hours shall be granted leave with pay for 
all period of time that employee is so required for such service.  An employee when applying for such leave shall be 
required to support their application with written proof of their attendance at such jury service. 

6.7 PARENTAL LEAVE 
The provisions of this clause apply to full-time and part-time employees, but do not apply to casual employees. 
Subject to the terms of this clause employees are entitled to parental leave and to work part-time in connection with the 
birth or adoption of a child. 

(1) Basic Entitlements  
(a) An employee, other than a casual employee, and their spouse are entitled to unpaid parental leave totalling 52 

weeks in respect of: 
(i) the birth of a child; or 
(ii) the placement  of a child with the view to the adoption of the child by the employee. 

(b) To obtain parental leave, an employee must satisfy the following basic requirements: 
(i) The employee has, before the expected date of birth or placement, completed at least 12 months 

continuous service with the employer; 
(ii) The employee has given the employer at least ten weeks written notice of their intention to take the 

leave, unless due to circumstances it is impractical or unreasonable to do so. 
(iii) The employee has complied with paragraph (c) of this sub clause. 

(c) Except for a period of one week at the time of the birth or placement, an employee and their spouse must take 
parental leave at different times.  

(d) The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s spouse in 
relation to the same child, except for the period of one week’s leave referred to in paragraph (c) of this 
sub clause. 

(e) An employee may take other leave (for example, annual leave) in conjunction with parental leave, but this will 
reduce the amount of parental leave they may take in accordance with sub clause (7) of this clause.  

(f) An employee who takes parental leave is, in most circumstances, entitled to return to the position which they 
held before the leave was taken.  

(g) The absence of an employee on parental leave shall not break the continuity of service of an employee but shall 
not be taken into account in calculating the period of service for any purpose in terms of this Award. 

(2) Definitions  
 ''adoption'' in relation to a child, is a reference to a child who: 

(a) is not the natural child or the step-child of the employee or the employee’s spouse; 
(b) is less than 5 years of age; and 
(c) has not lived continuously with the employee for six months or longer. 
''employee'' includes a part-time employee, but not a casual or seasonal employee;  
''continuous service'' means service (otherwise than as a casual or seasonal employee) under an unbroken contract of 
employment, and includes a period of leave, or a period of absence, authorised:  
(a) by the employer;  
(b) by an award or order of a court or tribunal or a workplace agreement certified by such a body; or 
(c) by a contract of employment. 
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''expected date of birth'' means the day certified by a medical practitioner to be the day on which the medical 
practitioner expects the employee or the employee’s spouse, as the case may be, to give birth to a child. 
''medical certificate'' means a certificate signed by a registered medical practitioner. 
''placement'' means the placement, by an adoption agency, of a child with an employee for adoption. 
''spouse'' includes a de facto partner. 

(3) Notice Requirements 
 The written notice required in placitum (ii) of paragraph (b) of sub clause (1) shall include: 

(a) A specification of the first and last days of the period of leave, provided that a female employee who has given 
notice of her intention to take parental leave, other than for adoption, is to start the leave six weeks before the 
expected date of birth unless in respect of any period closer to the expected date of birth a medical practitioner 
has certified that the employee is fit to work. 

(b) In the case where parental leave is taken for the birth of a child, the employee must give to the employer: 
(i) a medical certificate that states that the employee or the employee’s spouse is pregnant and specifies 

the estimated date of birth; 
(ii) a statutory declaration that: 

(aa) supports the particulars notified; 
(bb) the employee will be the child's primary care-giver throughout the period of parental leave; 

and 
(cc) that the employee will not engage in any conduct inconsistent with their contract of 

employment while on parental leave. 
(c) In the case where parental leave is taken for the adoption of a child, the employee must give to the employer: 

(i) a statement from the adoption agency of the proposed date of placement of the child; and 
(ii) a statutory declaration that: 

(aa) the child will be at the proposed date of the placement, or was, at the date of the placement, 
as the case requires, under the age of 5 years;  

(bb) is not a child or step-child of the employee or the employee's spouse; 
(cc) will not have, at the proposed date of the placement, or had not, at the date of the 

placement, as the case requires, previously lived with the employee for a continuous period 
of 6 months or more; 

(dd) the employee will be the child's primary care-giver throughout the period of parental leave; 
and 

(ee) will not engage in any conduct inconsistent with the employee's contract of employment 
while on adoption leave.   

(d) An employee who has given notice of their intention to take parental leave is to notify the employer, in the form 
of a statutory declaration, of particulars of any period of parental leave taken or to be taken by the employee’s 
spouse in relation to the same child. 

(e) An employee who is taking parental leave is to notify the employer of any change to the date on which the 
employee wishes to start or finish the leave. 

(f) The starting and finishing dates of a period of parental leave is, subject to this sub clause, to be agreed between 
the employer and employee. 

(4) Transfer to Safe Job 
(a) Where, in the opinion of a registered medical practitioner, illness or risks arising out of the pregnancy or 

hazards connected with the work assigned to the employee make it inadvisable for the employee to continue at 
her present work, the employee shall, if the employer deems it practicable, be transferred to a safe job at the rate 
and on the conditions attaching to that job until the commencement of the parental leave.  

(b) Where the transfer to a safe job is not practicable, the employee may, or the employer may require the 
employee to, take leave for such period as is certified necessary by a registered medical practitioner. Such leave 
shall be treated as parental leave for purposes of this section. 

(5) Variation to Period of Parental Leave 
(a) Provided that the maximum period of parental leave does not exceed the period to which the employee is 

entitled under sub clause (7) hereof: 
(i) the period of parental leave may be lengthened once only by the employee giving not less than 14 

days notice in writing stating the period by which the leave is to be lengthened; 
(ii) the period may be further lengthened by agreement between the employee and the employer. 

(b) The period of parental leave may, with the consent of the employer, be shortened by the employee giving not 
less than 14 days notice in writing stating the period by which the leave is to be shortened.  

(6) Special Parental Leave 
(a) Where an employee is not yet on parental leave and her pregnancy terminates after 28 weeks other than by the 

birth of a living child, the employee shall be entitled to: 
(i) Such period of unpaid leave as a registered medical practitioner certifies as necessary before her 

return to work; and/or  
(ii) For illness other than the normal consequences of confinement, paid sick leave to which she is 

entitled and which a registered medical practitioner certifies as necessary for her return to work. 
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(b) The aggregate of parental leave, special parental leave and sick leave shall not exceed the period of leave 
granted under sub clause (7) of this clause. 

(7) Period of Entitlement 
 An employee who qualifies for parental leave under this sub clause, is entitled to a period of 52 weeks unpaid leave, less 

the total of:  
(a) Each period of unpaid leave, or paid sick leave, other than parental leave, that the employer has already granted 

to the employee in respect of the same pregnancy; and 
(b) Each period of annual leave, or long service leave, that the employee has applied for instead of, or in 

conjunction with, parental leave in respect of the pregnancy; and 
(c) Each period of special parental leave; and 
(d) Each period of parental leave taken by the employee’s spouse and specified in paragraph (d) of sub clause (3) of 

this clause. 
(8) Effect on Parental Leave of Failure to Complete 12 months Continuous Service  

If parental leave has been granted on the basis that it is reasonable to expect that the employee will complete a period of at 
least 12 months continuous service with the employer on a particular day, the employer may cancel the leave if the 
employee does not complete such a period on that day.  

(9) Effect on Parental Leave in Certain Circumstances 
(a) This sub clause applies if an employer has granted parental leave to an employee and:  

(i) the pregnancy terminates otherwise than by the birth of a living child; 
(ii) the employee gives birth to a living child but the child later dies; 
(iii) the adoption of a child does not take place; or 
(iv) the adoption of a child takes place but does not continue. 

(b) The employer may cancel the parental leave at any time before it begins.  
(c) If the parental leave has begun, the employee may notify the employer in writing that the employee wishes to 

return to work.  
(d) If the employee does so, the employer must notify them in writing of the day on which they are to return to 

work.  That day must be within four weeks after the employer received the notice under sub clause (3) of this 
clause. 

(e) If the parental leave has begun, the employer may notify the employee in writing that the employee must return 
to work on a specified day that is not less than four weeks after the notice is given.  

(f) If the employee returns to work, the employer must cancel the rest of the parental leave.  
(10) Effect on Parental Leave if Employee Ceases to be Primary Caretaker of Child 

(a) This sub clause applies if: 
(i) for a substantial period beginning on or after the beginning of an employee's parental leave, the 

employee is not the child's primary care-giver; and 
(ii) having regard to the length of that period and to any other relevant circumstances, it is reasonable to 

expect that the employee will not again become the child's primary care-giver within a reasonable 
period.  

(b) The employer may notify the employee in writing that the employee must return to work on a specified day that 
is not less than four weeks after the notice is given.  

(c) If the employee returns to work, the employer must cancel the rest of the leave. 
(11) Return to Work After Parental Leave 

(a) This sub clause applies when an employee returns to work after a period of parental leave. 
(b) The employer must employ the employee in the position they held immediately before starting parental leave, 

provided that in the case of a female employee: 
(i) if she was transferred to a safe job because of her pregnancy, the position shall be the one 

immediately before the transfer; or    
(ii) if she began working part-time because of the pregnancy, the position shall be the one immediately 

before she so began. 
(c) If that position no longer exists but there are other positions available which the employee is qualified for and is 

capable of performing, the employee shall be entitled to a position as nearly comparable in status and pay to 
that of their former position. 

(12) Replacement Employee 
An employer must not employ a person: 
(a) to replace an employee while they are on parental leave; or 
(b) to replace an employee who, while another employee is on parental leave, is to perform the duties of the 

position held by the other employee; 
unless the employer has informed the person: 
(c) that their employment is only temporary; and 
(d) about the rights of the employee who is on parental leave. 

(13) Termination of Employment 
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(a) An employee on parental leave may terminate their employment at any time during the period of leave by 
notice given in accordance with this Award. 

(b) An employer shall not terminate the employment of an employee on the ground of her pregnancy or of their 
absence on parental leave, but otherwise the rights of the employer in relation to termination of employment are 
not hereby affected. 

(14) Part-time Work 
(a) This sub clause only applies where the employer and employee have reached agreement that an employee may 

work part-time under the circumstances and according to the conditions contained in this sub clause. 
(b) With the agreement of the employer: 

(i) An employee may work part-time in one or more periods at any time from the date of birth of their 
child until its second birthday or, in relation to adoption, from the date of placement of the child until 
the second anniversary of the placement. 

(ii) A female employee may work part-time in one or more periods while she is pregnant where part-time 
work is, because of the pregnancy, necessary or desirable. 

(c) An employee, who has had at least 12 months continuous employment with an employer immediately before 
commencing part-time work under this sub clause, has at the expiration of the period of such part-time 
employment the right to return to their former position. 

(d) Subject to the provisions of this sub clause part-time employment shall be in accordance with the provisions of 
this Award which shall apply pro-rata. 

(e) Before commencing a period of part-time employment under this sub clause the employee and the employer 
shall agree: 
(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the employee, the days upon which they will be worked and 

commencing times for the work; 
(iii) upon the classification applying to the work to be performed; and 
(iv) upon the period of part-time employment. 

(f) The terms of the agreement may be varied by consent. 
(g) The terms of this agreement or any variation to it shall be reduced to writing and retained by the employer. A 

copy of the agreement and any variation to it shall be provided to the employee by the employer. 
(h) (i) The employment of a part-time employee under this sub clause, may be terminated in accordance 

with the provisions of this Award but may not be terminated by the employer because the employee 
has exercised or proposes to exercise any rights arising under this sub clause or has enjoyed or 
proposes to enjoy any benefits arising under this sub clause. 

(ii) Any termination entitlements payable to an employee whose employment is terminated while 
working part-time under this sub clause, or while working full-time after transferring from part-time 
work under this sub clause, shall be calculated by reference to the full-time rate of pay at the time of 
termination and by regarding all service as a full-time employee as qualifying for a termination 
entitlement based on the period of full-time employment and all service as a part-time employment on 
a pro rata basis. 

(i) An employer may request, but not require, an employee working part-time under this sub clause to work outside 
or in excess of the employee's ordinary hours of duty provided for in accordance with paragraph (e) of this 
sub clause. 

(j) The work to be performed part-time need not be the work performed by the employee in their former position 
but shall be worked otherwise performed under this Award. 

6.8 CARER’S LEAVE 
(1) Use of Sick Leave  

(a) An employee with responsibilities in relation to either members of their immediate family or members of their 
household who need their care and support shall be entitled to use, in accordance with this sub clause, any sick 
leave entitlement for absences to provide care and support for such persons when they are ill or injured.  Such 
leave shall not exceed five (5) days in any calendar year and is not cumulative. 

(b) The employee shall provide evidence to the employer as to the fact of illness or injury of the person and the 
requirement for the care and support that would satisfy a reasonable person. 

(c) The entitlement to use sick leave is subject to: 
(i) The employee being responsible for the primary care of the person concerned; and 
(ii) The person concerned being either a member of the employee’s family or a member of the employee’s 

household. 
(iii) The term “member of the employee’s family” means any of the following persons: 

(aa) The employee’s spouse or de facto partner; 
(bb) A child for whom the employee has parental responsibility as defined by the Family Court 

Act 1997; 
(cc) An adult child of the employee; 
(dd) A parent, sibling, or grandparent of the employee. 

(d) The employee shall, wherever practicable, give the employer notice prior to the absence of the intention to take 
leave, the name of the person requiring care and their relationship to the employee, the reasons for taking such 
leave and the estimated length of absence.  
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(e) If it is not practicable for the employee to give prior notice of absence, the employee  shall notify the employer 
by telephone of such absence at the first opportunity on the day of the absence. 

(2) Use of Unpaid Leave 
An employee may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care to a 
family member who is ill or injured. 

7 DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 

(1) This clause applies to any grievance including, any questions, disputes or difficulties arising under this Award.   
(2) Until the steps set out in the following dispute resolution procedure are completed or the matter is otherwise determined, 

work shall continue as normal and as directed by the employer.  No party shall be prejudiced as to the final settlement by 
the continuance of work in accordance with this paragraph. 

(3) The dispute resolution procedure is as follows: 
(a) An employee or group of employees will firstly refer any grievance to their supervisor who will attempt to 

resolve the matter expeditiously. 
(b) If the matter is not resolved, the supervisor will refer it to the site manager. 
(c) If the site manager is unable to resolve the dispute it will be referred to the relevant manager for discussion and 

resolution. 
(d) If, after referral at the operations manager stage, the matter remains unresolved, a three (3) working day cooling 

off period shall apply.  Either party will give the other notice of their intentions in writing during the cooling off 
period. 

(e) If the dispute remains unresolved at the end of the cooling off period then the dispute shall be referred to the 
Commission. 

(f) At any stage of this process the employee has the right to request representation.  Representation may be by 
anyone including a work colleague, union representative or staff member. 

8 KEEPING OF RECORDS 
8.1 EMPLOYMENT RECORDS 

(1) Each employer shall keep employment records containing: 
(a) The employee's name, and if the employee is under 21 years of age, their date of birth. 
(b) Any Industrial Instrument that applies. 
(c) The date on which the employee commenced employment with the employer. 
(d) All leave taken by the employee, whether paid, partly paid or unpaid. 
(e) The information necessary for the calculation of the entitlement to, and payment for long service leave under 

this Award. 
(2) Industrial instrument means: 

(a) This Award. 
(b) An Order of the Commission. 
(c) An Industrial Agreement. 

(3) The employer shall keep and maintain a time and wages record showing: 
(a) The name of each employee. 
(b) For each day: 

(i) The time at which the employee started and finished work. 
(ii) The period or periods for which the employee was paid. 
(iii) Details of work breaks, including meal breaks. 

(c) For each pay period: 
(i) The employee's designation. 
(ii) The total number of hours worked each week. 
(iii) The allowances paid. 
(iv) The wages paid. 
(v) The gross and net amounts paid to the employee under the Industrial Instrument. 
(vi) All deductions and reasons for them. 

(4) The employer shall on the written request by a relevant person: 
(a) Produce to the person the employment records (including the time and wages record) relating to the employee. 
(b) Let the person inspect the employment records (including the time and wages record). 
(c) Let the relevant person enter the premises of the employer for the purpose of inspecting the records. 
(d) Let the relevant person take copies of or extracts from the records. 

(5) A "relevant person" means: 
(a) The employee concerned. 
(b) If the employee is a represented person, their representative. 
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(c) A person authorised in writing by the employee. 
(d) An Officer referred to in section 93 of the Industrial Relations Act 1979 (as amended) authorised in writing by 

the Registrar. 
(6) An employer shall comply with a written request not later than: 

(a) At the end of the next pay period after the request is received; or 
 (b) The seventh day after the day on which the request was made to the employer. 
(7) An employer must ensure that the records are kept in accordance with the Industrial Relations (General) Regulations 

1997. 
8.2 RIGHT OF ENTRY FOR DISCUSSIONS WITH EMPLOYEES 

(1) An authorised representative of an organisation may enter, during working hours, any premises where relevant employees 
work, for the purpose of holding discussions at the premises with any relevant employees who wish to participate in those 
discussions. 

(2) An 'authorised representative' means a person who holds an authority in force under Division 2G of the Industrial 
Relations Act 1979 (as amended). 

(3) A ‘relevant employee’ means an employee who is a member of an organisation or who is eligible to become a member 
of the organisation. 

(4) The authorised representative shall give at least 24 hours notice to the employer. 
8.3 RIGHT OF ENTRY TO INVESTIGATE BREACHES 

(1) An authorised representative of an organisation may enter, during working hours, any premises where relevant employees 
work, for the purpose of investigating any suspected breach of the Industrial Relations Act 1979, the Long Service Leave 
Act 1958, the Minimum Conditions of Employment Act 1993, the Occupational Safety and Health Act 1984, the Mines 
Safety and Inspection Act 1994 or an award, order, industrial agreement or employer-employee agreement that applies to 
any such employee. 

(2) 'Authorised representative' in this clause has the same meaning as in sub clause (2) of Clause 8.2 - Right of Entry for 
Discussions with Employees. 

(3) For the purpose of investigating any breach, the authorised representative may: 
(a) Subject to sub clause (5) require the employer to produce for the representative’s inspection, during working 

hours at the employer’s premises or at any mutually convenient time and place, any employment records of 
employees or other documents, other than workplace agreements or employer-employee agreements, kept by 
the employer that are related to the suspected breach; 

(b) Make copies of the entries in the employment records or documents related to the suspected breach; and 
(c) During working hours, inspect or view any work, material, machinery, or appliance that is relevant to the 

suspected breach. 
(4) The employer is not required to produce an employment record of an employee if the employee is a party to an employer-

employee agreement and has made a written request to the employer that the record not be available for inspection by an 
authorized representative. 

(5) An authorised representative is not allowed to enter premises where relevant employees work for the purposes of 
investigating a suspected breach of an employer-employee agreement to which a relevant employee is a party unless the 
authorized representative is authorised in writing by that relevant employee to carry out the investigation. 

(6) An authorised representative is not entitled to require the production of employment records or other documents unless, 
before exercising the power, the authorised representative has given the employer concerned: 
(a) If the records or other documents are kept on the employers premises, at least 24 hours written notice; or 
(b) If the records or other documents are kept elsewhere, at least 48 hours written notice. 

(7) An authorised representative shall, upon request of the occupier of the premises, show their authority before entering the 
premises. 

9 REGISTERED ORGANISATION MATTERS 
9.1 NOTICEBOARDS 

The employer shall provide notice boards for the posting of official union notices and may remove any notice which is 
not signed by an official of the union concerned or by a shop steward of that union. 

9.2 SHOP STEWARDS 
Upon notification in writing by the secretary of the union of the appointment of shop stewards they shall continue to be 
recognised by the company. 

10 SUPERANNUATION 
10.1 SUPERANNUATION (EXEMPTION FOR WMC RESOURCES LTD) 

(1) Subject to the amendments set out in sub clause (2) below WMC will continue to make superannuation contributions on 
behalf of employees covered by this Award in accordance with the Nickel Mining and Processing Award 1975 No 18 of 
1975 Western Mining Limited Occupational Superannuation Order (1993) 73 WAIG 2346 (the Order). 

(2) The following amendments apply to the Order: 
(a) The Superannuation Fund means the Plum Financial Services Ltd (Fund) ABN 360812731 or other fund 

approved for the purposes of the Superannuation Industry (Superannuation) Act 1993 (C’th) nominated by 
WMC.  

(b) The Company means WMC Resources Limited (WMC).  
(c) WMC’s contribution to the Superannuation Fund in respect of employees covered by this Award will be 9% or 

such other percentage as prescribed by the Superannuation Guarantee (Administration) Act 1992 (C’th). 
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11 REDUNDANCY 
11.1 REDUNDANCY 

(1) Discussions Before Terminations 
(a) Where an employer has made a definite decision that the employer no longer wishes the job the employee has 

been doing done by anyone and this is not due to the ordinary and customary turnover of labour and that 
decision may lead to termination of employment, the employer shall hold discussions with the employees 
directly affected and with their union. 

(b) The discussions shall take place as soon as is reasonably practicable after the employer has made a definite 
decision which will invoke the provisions of sub clause (1) paragraph (a) hereof and shall cover, among other 
things, any reasons for the proposed terminations, measures to avoid or minimise the terminations and measures 
to minimise any adverse affect of any terminations on the employees concerned. 

(c) For the purpose of the discussion the employer shall, as soon as practicable, provide in writing to the employees 
concerned and their union, all relevant information about the proposed terminations including the reasons for 
the proposed terminations, the number and categories of employees likely to be affected and the number of 
employees normally employed and the period over which the terminations are likely to be carried out.  Provided 
that any employer shall not be required to disclose information that may seriously harm the employer’s business 
undertaking or the employer’s interest in the carrying on, or disposition of the business undertaking. 

(2) Transfer to Lower Paid Duties 
 Where an employee is transferred to lower paid duties for reasons set out in sub clause (1) hereof, the employee shall be 

entitled to the same period of notice of transfer as the employee would have been entitled to had the employment been 
terminated, and the employer may at the employer’s option, make payment in lieu thereof of an amount equal to the 
difference between the former ordinary weekly rate of wage and the new lower ordinary weekly rate of wage for the 
number of weeks of notice still owing.  

(3) Severance Pay 
(a) In addition to the period of notice prescribed in Clause 2 – Contract of Service, sub clause (2) paragraph (a), of 

this Award, for ordinary termination, and subject to further order of the Commission, an employee whose 
employment is terminated for reasons set out in sub clause (1) paragraph (a) hereof, shall be entitled to the 
following amount of severance pay in respect of a continuous period of service. 

Period of Continuous Service Severance Pay 
Less than 1 year Nil 
1 year and less than 2 completed years 4 weeks 
2 years and less than 3 completed years 6 weeks 
3 years and less than 4 completed years 7 weeks 
4 years and over 8 weeks 

  “Week’s Pay” means the ordinary weekly rate of wage for the employee concerned.  Provided that the 
severance payments shall not exceed the amount which the employee would have earned if employment with 
the employer had proceeded to the employee’s normal retirement date. 

(b) For the purpose of this clause continuity of service shall not be broken on account of: 
(i) any interruption or termination of the employment by the employer if such interruption or termination 

has been made merely with the intention of avoiding obligations hereunder in respect of leave of 
absence:  

(ii) any absence from work on account of personal sickness or accident for which an employee is entitled 
to claim sick pay as prescribed by this Award or on account of leave lawfully granted by the 
employer; or  

(iii) any absence with reasonable cause, proof whereof shall be upon the employee;  
 Provided that in the calculation of continuous service under this sub clause any time in respect of which an employee is 

absent from work except time for which an employee is entitled to claim annual leave, sick pay, long service leave, 
bereavement leave and public holidays as prescribed by this Award shall not count as time worked.  

(4) Employee Leaving During Notice 
 An employee whose employment is to be terminated for reasons set out in sub clause (1) paragraph (a) hereof, may 

terminate their employment during the period of notice and, if so, shall be entitled to the same benefits and payments 
under this clause had the employee remained with the employer until the expiry of such notice. 

 Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice. 
(5) Alternative Employment 
 An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied if the employer either offers or obtains acceptable alternative employment for an employee. 
(6) Time Off During Notice Period 

(a) During the period of notice of termination of employment given by an employer, an employee whose 
employment is to be terminated for reasons set out in paragraph (a) of sub clause (1) of this clause that 
employee shall for the purpose of seeking other employment be entitled to be absent from work during each 
week of notice up to a maximum of eight ordinary hours without deduction of pay.  

(b) If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or the employee shall not receive payment for the time absent.  For this purpose a 
statutory declaration will be sufficient.  
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(7) Notice to Centrelink  
 Where a decision has been made to terminate more than 15 employees in the circumstances outlined in sub clause (1) 

paragraph (a) hereof, the employer shall notify Centrelink thereof as soon as possible giving relevant information 
including the number and categories of the employees likely to be affected and the period over which the terminations are 
intended to be carried out. 

(8) Superannuation Benefit 
 Subject to an order of the Commission, where an employee who is terminated receives a benefit from a superannuation 

scheme, the employee shall only receive under sub clause (3) hereof, the difference between the severance pay specified 
in that sub clause and the amount of the superannuation benefit the employee receives, which is attributable to employer 
contributions only. 

(9) Transmission of Business 
(a) Where, before or after the date of this Award, a business is transmitted from an employer (in this sub clause 

called “the transmittor”) to another employer (in this sub clause called “the transmittee”), an employee who at 
the time of such transmission was an employee of the transmittor in that business becomes an employee of the 
transmittee: 
(i) the continuity of the employment of the employee shall be deemed not to have been broken by reason 

of such transmission; and  
(ii) the period of employment which the employee has had with the transmittor or any prior transmittor 

shall be deemed to be service of the employee with the transmittee. 
(b) In this sub clause “business” includes trade, process, business or occupation and includes part of any such 

business and “transmission” includes transfer, conveyance, assignment or succession whether by agreement or 
by operation of law and “transmitted” has a corresponding meaning.  

(10) Employees With Less Than One Year’s Service 
 This clause shall not apply to employees with less than one year’s continuous service and the general obligation on 

employers should be no more than to give relevant employees an indication of the impending redundancy at the first 
reasonable opportunity, and to take such steps as may be reasonable to facilitate the obtaining by the employees of 
suitable alternative employment. 

(11) Employees Exempted 
 This clause shall not apply where employment is terminated as a consequence of conduct that justifies instant dismissal 

including malingering, inefficiency or neglect of duty or in the case of casual employees, apprentices or employees 
engaged for a specific period of time or for a specified task or tasks.  

(12) Employers Exempted 
 Subject to an order of the Commission, in particular redundancy case, this clause shall not apply to employers who 

employ less than 15 employees. 
(13) Incapacity to Pay 
 An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied on the basis of the employer’s incapacity to pay. 
12 NAMED PARTIES AND RESPONDENTS 

12.1 NAMED PARTIES AND RESPONDENTS TO THE AWARD 
Union party to the Award: 
The Australian Workers' Union, West Australian Branch, Industrial Union of Workers is a named party and respondent to 
this Award. 
Employer Party to the Award 
WMC Resources Limited is a named party and respondent to this Award. 

APPENDIX ONE 
FORMULAS 

The allowances contained in the following awards are to be adjusted in accordance with the provisions set out below except when 
application is made to vary an allowance due to a special circumstance: 
Building and Engineering Trades (Nickel Mining and Processing) Award, 1968; 
Engineering and Engine Drivers’ (Nickel Smelting) Award, 1973; 
Engineering Trades and Engine Drivers (Nickel Refining) Award, 1971; 
Nickel Mining and Processing Award, 1975; 
Nickel Smelting (WMC Resources Ltd) Award 2003; and 
Nickel Refining Award, 1971. 
That is by: 
(1) Increasing the Shift Allowance [Clause 3.2 - Shift Work subclauses (1) and (2)(a)] and Industry Allowance [Clause 4.2 – 

Wages Part A subclause (3) and Part B subclause (3)] using furnishing trades formula of the Engineering and Engine 
Drivers (Nickel Smelting) Award - key classification of Engineering Employee Grade 4 . 

(2) Increasing the Leading Hand Allowance [Clause 4.2 – Wages Part A subclause (2)] using furnishing trades formula of the 
Engineering Trades and Engine Drivers (Nickel Refining) Award, 1971 – key classification of Engineering 
Tradesperson. 

(3) Increase the Meal Allowance [Clause 3.3 – Overtime subclause (9)] using CPI : Catalogue 6401.0  : Table 7 : Meals out 
and take away foods. 
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(4) Increase the First Aid Allowance [Clause 5.2 – First Aid subclause (4)], Height Money [Clause 5.3 – Special Rates 
subclause (1)] and Wet Places Allowance [Clause 5.4 – Wet Places preamble] using furnishing trades formula of this 
Award – key classification Unlicensed Dump Truck Operator. 

 

2005 WAIRC 01218 
NICKEL REFINING AWARD, 1971 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

-v- 
WMC RESOURCES LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 14 APRIL 2005 
FILE NO/S APPL 1872 OF 2003 
CITATION NO. 2005 WAIRC 01218 
 
 
Result Award varied 
Representation 
Applicant Mr G Trotter 

Ms B Ward 
Respondent Ms N Wainwright (as agent) 
 
 

Order 
Having heard Mr G Trotter and Ms B Ward on behalf of the Applicant and Ms N Wainwright as agent on behalf of the Respondent 
and by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Nickel Refining Award, 1971 No. 6 of 1971 be varied in accordance with the following schedule and that 
such variation shall have effect from the beginning of the first pay period commencing on or after 7 April 2005. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Delete the entire Award and insert the following in lieu thereof: 

1. AWARD STRUCTURE 
1.1 - TITLE 

This Award shall be known as the Nickel Refining Award, 1971, as amended and consolidated and replaces Award 
numbered 26 of 1969, as amended. 

1.2 - ARRANGEMENT 
1. Award Structure 
1.1 Title 
1.2 Arrangement 
1.3 Area and Scope 
1.4 Term 
1.5 Definitions 
2.  Contract of Employment 
2.1. Contract of Service 
3. Hours of Work 
3.1 Hours of Work  
3.2 Shift Work 
3.3 Overtime 
3.4 Saturday Work 
3.5 Sunday and Public Holiday Work 
3.6 Rest Breaks and Recall to Work – All Employees 
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1.3 – AREA AND SCOPE 
This Award shall apply to the employees employed by the respondent in the vocations mentioned in Clause 4.2 hereof in 
the nickel refining industry in the area occupied and controlled by the respondent at Kwinana. 

1.4 – TERM 
The term of this Award shall be for a period of one month from 7 April 2005. 

1.5 – DEFINITIONS 
“Multi-skilled Process Operator” means an operator who holds a trades certificate and in addition to their normal 
operating duties may be required, from time to time, to perform work within their competency. 
“Afternoon Shift” shall mean any shift commencing between 12 noon and 6.00 p.m. 
“Night Shift” shall mean any shift commencing between 6.00 p.m. and 12 midnight. 
All references to “rate of pay” or “rate of wage(s)” refers to the rate contained in Clause 4.2.  Similarly, “wages”, 
“pay” “ordinary earnings”, or “ordinary time earnings” refers to the rate in Clause 4.2. 
“Commission” means the Western Australian Industrial Relations Commission. 
“Union” means The Australian Workers' Union, West Australian Branch, Industrial Union of Workers. 

2. CONTRACT OF EMPLOYMENT 
2.1 – CONTRACT OF SERVICE 

(1) (a) The contract of service for employees covered by this Award shall, be agreed in writing between the employer 
and employee on commencement of employment, and may be by the day, week or longer. 

(2) Termination of Employment 
 (a) Full time and part time employees 
  (i) The employment of a full-time or part-time employee may be terminated by the employer by 

providing the following period of notice: 

Period of Continuous Service Period of Notice 
Not more than 1 year 1 week 
More than 1 year but not more than 3 years 2 weeks 
More than 3 years but not more than 5 years 3 weeks 
More than 5 years 4 weeks 

  (ii) Employees over 45 years of age with 2 or more years’ continuous service at the time of termination, 
shall receive an additional weeks’ notice. 

  (iii) Where all or part of the relevant notice is not provided, the employee shall be entitled to payment in 
lieu. 
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  (iv) Payment in lieu of notice shall be calculated using the employee’s weekly ordinary time wages as 
prescribed. 

  (v) The period of notice in this Clause shall not apply in the case of dismissal for serious misconduct that 
is, misconduct of a kind such that it would be unreasonable to require the employer to continue the 
employment during the notice period. 

  (vi) Notice of Termination by employee:  Except in the first 3 months of service, 1 week’s notice shall be 
necessary for an employee to terminate their engagement or by the forfeiture or payment of 1 week’s 
pay by the employee to the employer in lieu of notice. 

  (vii) Probation:. Notwithstanding sub Clause 2 (a)(i) above, the employment of an employee on probation, 
may be terminated by either party providing to the other, one day’s notice, or one day’s pay in lieu 
shall be paid or forfeited.  

 (b) Casual Employees 
  The employment of casual employee may be terminated by 1 hours notice, given by either party. 
(3) An employer may dismiss an employee without notice for serious misconduct, that is, misconduct of a kind such that it 

would be unreasonable to require the employer to continue the employment, and in such cases, wages shall be paid up to 
the time of dismissal only. 

(4) It is a condition of employment that employees perform such work as the employer requires from time to time and on the 
days and during the hours usually worked by the employee. 

(5) Employees will perform all work within their skill, competence and training in accordance with the classification 
structure, definitions and shift rosters. 

(6) Employees will work reasonable overtime in addition to the rostered hours of duty as required by the employer. 
(7) A continuous shift employee not relieved as scheduled at the end of a shift shall continue to work until relieved or 

otherwise authorised by the employer to finish work provided that the employee will not be required to work 
unreasonable overtime. 

(8) The parties shall comply at all times with Clause 7 – Dispute Resolution Procedure. 
(9) Except as provided by this Award, an employee not attending for duty will not be paid. 
(10) An employee absent from work for three consecutive rostered working days, without notification to, and approval of, the 

employer shall be deemed to have abandoned their employment. 
(11) (a) The employer may deduct payment for any day an employee cannot be usefully employed arising out of any 

cessation of operations, either wholly or partially due to industrial disputes, including any strike, ban or 
limitation or arising out of any cause outside the control of the employer. 

 (b) When an employee cannot be usefully employed arising out of a cause outside the control of the employer, the 
employer will make efforts to find alternative work for any employee so affected, or allow the employee to take 
annual leave. 

(12) The employer has the right to suspend an employee without pay as a disciplinary measure. 
(13) Employees may be engaged in any of the following ways: 
 (a) Full time: To work on a regular basis for an average of 38 hours per week (excluding overtime). 
 (b) Part time:  
  (i) A part time employee is engaged to work on a regular basis for less than 38 hours per week on 

average. 
  (ii) A part-time employee will be paid per hour one 38th of the weekly rate prescribed in the appropriate 

wage schedule to this Award and applicable allowances contained in this Award. 
  (iii) Entitlements to authorised leave of absence under this Award will be pro rata in proportion to the 

hours worked in a week, by the part-time employee, as to the full-time weekly hours. 
 (c) Temporary: To work on a full-time or part-time basis for a limited or specified period of employment. 
 (d) Casual: 
  (i) A casual employee is to be informed that they are employed on a casual basis and there is no 

entitlement to paid leave (except Bereavement Leave) before they are  engaged. 
  (ii) An employee engaged as a casual in any of the classifications set out in this Award shall be paid a 

20% loading in addition to the ordinary 38 hour earnings for the relevant classification. 
  (iii) The additional amount of 20% referred to in sub clause (ii) above shall be paid in lieu of all leave 

otherwise allowed to employees under this Award (except Bereavement Leave in accordance with 
Clause 6.6) and payment shall only be made for work actually performed. 

(14) (a) An employee, engaged in a full-time, part-time or temporary employment capacity shall serve a three (3) month 
probationary period of employment. 

 (b) The employer may, without having to provide any reasons for doing so, terminate an employee's contract of 
employment during the probationary period by giving the employee one day's notice or payment in lieu thereof. 

3. HOURS OF WORK 
3.1 - HOURS OF WORK 

(1) Cycle Work Provisions 
(a) Notwithstanding the provisions of sub clauses (2) to (4) inclusive, hours of work may be arranged over work 

cycles consisting of a consecutive number of working days or shifts followed by a consecutive number of non-
working days.  
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(b) The total ordinary hours of work during a work cycle shall not exceed 38 hours multiplied by the number of 
working and non-working weeks in the cycle. 

(c) Overtime rates shall be paid for any time worked in excess of 8 hours per day or shift, or hours in excess of the 
total ordinary hours prescribed in the work cycle. 

(d) There shall be no entitlement for payment for the consecutive non-working days in a work cycle, other than 
where an employee is engaged on an annual salary basis.  

(e) In the event that a work cycle is constituted by a period of 6 consecutive working weeks or more, such may be 
worked only following upon the union being notified. 

(2) Arrangement of Hours 
 (a) Subject to the provisions of this Clause, the arrangement of hours of work of employees include but are not 

limited to the matters (i) to (vi) set out below, in a functional unit of the employer's operations, may be fixed 
following consultation between the employer and its employees in the unit concerned in: 

  (i) The span of hours. 
  (ii) Starting times. 
  (iii) Rest breaks. 
  (iv) Finishing times. 
  (v) Structure of shift rosters. 
  (vi) Work across any seven days of the week. 
 (b) In the event of agreement not being reached, a secret ballot may be conducted by the employer with the result 

determined by a simple majority. 
 (c) The Union Branch Secretary will be informed fourteen days prior to the introduction of any change pursuant to 

paragraphs (a) or (b) of this sub clause. 
(3) Other Than Continuous Shift Employees 
 (a) The ordinary hours of work shall be an average of 38 hours per week exclusive of meal intervals. 
 (b) Employees shall be entitled to a thirty minute unpaid meal break for each day or shift of work.  Where afternoon 

or night shifts are worked, the hours of work shall be inclusive of a paid meal interval of twenty minutes on 
each shift worked. 

 (d) (i) When an employee is required for duty during any meal time whereby the employee's meal time is 
postponed for more than half an hour, the employee shall be paid at overtime rates until the employee 
gets a meal. 

  (ii) An employee shall not be compelled to work for more than five and one half hours during ordinary or 
overtime hours or both without a break of the customary period for a meal. 

(4) Continuous Shift Employees 
(a) The ordinary hours of work for employees engaged on continuous shift work shall be worked in a regular 

pattern/roster up to twelve hours per shift following consultation between the employer and the majority of 
employees affected.  

(b) The total ordinary hours in a shift cycle shall not exceed an average of 38 hours per week over the period of the 
rostered cycle. 

(c) For the purpose of assessing the total ordinary hours in a shift cycle, all time up to a maximum of twelve hours 
worked in any day will be taken into account. 

 (d) Shift employees shall work such rostered overtime as required to achieve conformity of a shift pattern or roster. 
 (e) Subject to the provisions of this paragraph, each shift employee shall be allowed time for a 20 minute crib in 

each shift as nearly as practicable to the middle of the shift, but dependent upon the operational requirements 
from day to day. 

 (f) An employee called upon to work a regularly rostered overtime shift not more than once in every four weeks 
shall be paid for that shift at the rate of time and one half for the first two hours and double time thereafter. 

3.2 - SHIFT WORK 
(1) A shift employee shall, in addition to that employee’s ordinary time rate, be paid per shift at the rate of $11.10 when on 

afternoon or night shift.  Provided that this rate shall not apply when the employee receives a higher penalty for a shift on 
a Saturday, Sunday or Holiday in accordance with this Award.  This rate is applicable on an overtime shift. 

(2) Where an employee, other than an employee who regularly works shift work or cycle work involving shifts, is required to 
work an afternoon or night shift, they shall be paid (in lieu of the allowance in sub clause (1)): 

 (a)  At ordinary rates plus $11.10 when on afternoon or night shift where the employee has received a minimum of 
48 hours notice and/or the employee is required to work for more than 5 consecutive afternoon or night shifts. 

 (b)  At time and one quarter where the employee is required to replace a regular shift employee who is absent for 
any reason beyond the control of the employer and the employee works less than 5 consecutive afternoon or 
night shifts. 

 (c)  At overtime rates where the employee is not provided with a minimum of 48 hours notice and/or is replacing a 
regular shift employee who is absent by reason of a direction of the employer; or is required to return to day 
shift without having had 24 hours off duty. 

(d)  The sequence of consecutive shifts shall not be deemed to be broken under sub clause (a) to (c) above hereof by 
reason of rostered days off in respect to employees employed on continuous process work or by a Saturday or 
Sunday in respect to other employees or by any public holiday or any other reason beyond the control of the 
employer. 
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(3) Other than as provided for in paragraph (b) of sub clause (2) of this Clause any employee shall be required to transfer 
from day work to shift work and vice versa and from shift to shift as required by the employer and wherever possible 
employees will be given maximum notice of a requirement to change rosters. Such transfer shall not result in a reduction 
in the employees ordinary time earnings. 

(4) Where an employee has commenced work, and is sent home and instructed to attend at a later shift, the employee shall be 
paid not less than two hours at ordinary time for the first attendance on the initial shift. 

(5) Maximum Rate: Extra rates in this Award except rates prescribed in Clause 5.2 of this Award are not cumulative so as to 
exceed the maximum of double the ordinary rates or two and a half times the ordinary rate for work performed on any of 
the holidays prescribed in Clause 6.2 hereof. 

3.3 - OVERTIME 
(1) Day employees and shift employees (other than Continuous Shift Employees). 

(a) Subject to the provisions of sub clause (3) of this Clause, all time worked outside or in excess of the ordinary 
working hours on any day Monday to Friday inclusive shall be paid for at the rate of time and one half for the 
first two hours and double time thereafter. 

(b) Where a day employee or a shift employee (other than a shift employee working a shift inclusive of a paid meal 
break) is required for duty during their usual meal time and their meal time is postponed for more than half an 
hour, the employee shall be paid at overtime rates from the time their meal break would normally commence 
until the employee gets a meal break of the customary period. 

(2) Continuous shift employees. 
(a) Subject to the provisions of paragraph (b) of this sub clause, all time worked by a continuous shift employee in 

excess of the ordinary hours as prescribed on a shift other than a rostered shift shall be paid for at the rate of 
double time, except where such an employee is called upon to work a regularly rostered overtime shift in not 
more than one week in any four weeks, when the employee shall be paid for such shift at time and one-half for 
the first two hours and double time thereafter. 

(b) Time worked in excess of the ordinary working hours shall be paid for at ordinary rates: 
(i) if it is due to private arrangements between employees themselves; 
(ii) if it does not exceed one hour and is due to a relieving employee not coming on duty at the proper 

time; or 
(iii) if it is for the purpose of effecting the customary rotation of shifts. 

(3) These overtime rates shall not apply to excess time worked due to private arrangements between the employees 
themselves or owing to a relieving employee failing to come on duty at the proper time.  The time for which any 
employee may be paid at ordinary rates instead of overtime due to a relieving employee failing to come on duty at the 
proper time, shall not exceed two hours, after the expiration of which overtime rates shall apply to the whole shift. 

(4) Subject to the provisions of the Mines Safety and Inspection Regulations 1995, no employees covered by this Award shall 
by collective action be a party to any ban on overtime. 

(5) Overtime on shift work shall be based on the rate payable for the shift worked. 
(6) In the calculation of overtime rates, each day shall stand alone.  Provided that, when an employee continues working 

beyond midnight on any day, the hours worked after midnight shall be counted as part of the previous day's work for the 
purpose of calculating the rates to be paid. 

(7) When an employee is required to hold themselves in readiness for a call to work after ordinary hours, the employee shall 
be paid at ordinary rates for the time that employee so holds themself in readiness. 

(8) When an employee is recalled to work overtime after leaving the employer's business premises (whether notified before 
or after leaving such premises) the employee shall be paid for at least four hours at overtime rates; provided that, except in 
the case of unforeseen circumstances arising, an employee shall not be required to work the full four hours if the job for 
which that employee was recalled is completed within a shorter period, but if such employee is subsequently recalled to 
work within the period of four hours for which payment has been made, an additional payment shall not be made nor shall 
any extra overtime be paid in respect of any period covered by such minimum payment. 

 This sub clause shall not apply in cases where it is customary for an employee to return to the employer's premises to 
perform a specific job outside the employee's ordinary working hours or where the overtime is continuous (subject to any 
reasonable meal break which may be allowed) with the completion or commencement of ordinary working time. 

(9) An employee shall not be compelled to work for more than five and one half hours during ordinary or overtime hours or 
both without a break of the customary period for a crib. 

(10)  When an employee, without being notified on the previous day is required to continue working after the usual knock off 
time for more than two hours the employee shall be provided with any meal required or be paid $8.35 in lieu thereof.  
Provided that such payment need not be made to employees living in the same locality as their place of employment who 
can reasonably return home for a meal. 

3.4 - SATURDAY WORK 
(1) Other Than Continuous Shift Employees 
 (a) All time worked in excess of the ordinary hours by an employee other than a continuous shift employee on 

Saturday shall be paid for at the rate of time and one half for the first two hours and double time thereafter.  
Provided that all work performed after 12.00 noon shall be paid for at the rate of double time. 

 (b) All time worked outside ordinary rostered hours on Saturday, shall be paid for at the rates prescribed in 
sub clause (1)(a) of this Clause. 

(2) Continuous Shift Employees 
 (a) All time worked by continuous shift employees during ordinary hours on Saturdays shall be paid for at the rate 

of time and one half. 
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 (b) All time worked by continuous shift employees outside ordinary rostered hours on Saturday shall be paid for at 

the rate of double time. 
3.5 - SUNDAY AND PUBLIC HOLIDAY WORK 

(1) Other Than Continuous Shift Employees 
 (a) All time worked in excess of the ordinary hours on Sundays shall be paid at the rate of double time. 
 (b) All time worked on any day prescribed as a Public Holiday under this Award shall be paid for at the rate of 

double time and a half. 
(2) Continuous Shift Employees 
 (a) All time worked by continuous shift employees on Sundays shall be paid for at the rate of double time. 
 (b) All time worked by continuous shift employees during ordinary rostered hours on any of the holidays prescribed 

in Clause 6.2 – Public Holidays of this Award, shall be paid for at the rate of double time. 
 (c) All time worked by continuous shift employees outside ordinary rostered hours on any of the holidays 

prescribed in Clause 6.2 – Public Holidays of this Award, shall be paid for at the rate of double time and a half. 
 (d) A continuous shift employee rostered off on any of the holidays prescribed in Clause 6.2 – Public Holidays of 

this Award, shall be paid rostered ordinary hours at single time rates. 
3.6 - REST BREAKS AND RECALL TO WORK – ALL EMPLOYEES 

(1) When overtime work is necessary it shall wherever reasonably practicable, be so arranged that employees have at least ten 
consecutive hours off duty between the work of successive days. 

(2) An employee (other than a casual employee) who works so much overtime between the termination of their ordinary 
work on one day and the commencement of their ordinary work on the next day, that the employee has not had at least ten 
consecutive hours off duty between those times shall, subject to this sub clause, be released after completion of such 
overtime until the employee has had ten consecutive hours off duty without loss of pay for ordinary working time 
occurring during such absence. 

(3) If, on the instructions of their employer, such an employee resumes or continues work without having had such ten 
consecutive hours off duty, the employee shall be paid at double rates until they are released from duty for such period 
and the employee shall then be entitled to be absent until they have had ten consecutive hours off duty without loss of pay 
for ordinary working time occurring during such absence. 

(4) An employee (other than a casual employee) not engaged on continuous shift work who works on a Sunday or public 
holiday and (except for meal breaks) immediately thereafter continues such work shall on being relieved from duty be 
entitled to be absent until they have had ten consecutive hours off duty, without deduction of pay for ordinary time of 
duty occurring during such absence. 

(5) The provisions of this Clause shall apply in the case of continuous shift employees who rotate from one shift to another, 
as if eight hours were substituted for ten hours when overtime is worked: 

 (a) for the purpose of changing shift rosters; or 
 (b) where a shift employee does not report for duty; or 
 (c) where a shift is worked by arrangement between employees themselves. 
(6) No employee shall be required to work without a meal break for more than five and a half consecutive hours either:  
 (a) from the start of overtime work; or 
 (b) from the previous meal break. 

4. RATES OF PAY 
4.1 - MINIMUM ADULT AWARD WAGE 

(1)  No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this Clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 2004. 
(3)  The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
(4)  Unless otherwise provided in this Clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

(5)  Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this Award to the Minimum Adult Award Wage of $467.40 per week. 

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories 
of employees who by prescription are paid less than the minimum Award rate. 

(b)  Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

(7)  Subject to this Clause the Minimum Adult Award Wage shall: 
(a)  Apply to all work in ordinary hours. 
(b)  Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
(8) Minimum Adult Award Wage 

The rates of pay in this Award include the minimum weekly wage for adult employees payable under the 2004 State 
Wage Case Decision. Any increase arising from the insertion of the minimum adult Award wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this Award which are above the wage rates prescribed in the award. Such above Award payments include wages payable 
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pursuant to enterprise agreements, consent awards or Award variations to give effect to enterprise agreements and over 
Award arrangements. Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult Award wage. 

(9) Adult Apprentices: 
(a)  Notwithstanding the provisions of this Clause, an apprentice, 21 years of age or over, shall not be paid less than 

$406.70 per week.  
(b)  The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
(c)  Where in this Award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this Award for the actual year of apprenticeship. 
(d) Nothing in this Clause shall operate to reduce the rate of pay fixed by this Award for an adult apprentice in force 

immediately prior to 5th June 2003. 
4.2 - WAGES 

(1) The minimum rates of wages per week payable under the provisions of this Award shall be as follows (on and from 4 
June 2004):  

 

Adult 

Base 
Rate 

$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 

 Process Operator Grade 1 330.50 90.20 142.00 562.70 
 Process Operator Grade 2 339.50 90.20 142.00 571.70 
 Process Operator Grade 3 357.30 90.20 142.00 589.50 
 Process Operator Grade 4 370.80 90.20 142.00 603.00 
 Process Operator Grade 5 386.20 90.20 142.00 618.40 
 Storeperson 332.60 90.20 142.00 564.80 
 Multi-skilled Process Operator Grade 1 363.50 90.20 142.00 595.70 
 Multi-skilled Process Operator Grade 2 372.50 90.20 142.00 604.70 
 Multi-skilled Process Operator Grade 3 390.30 90.20 142.00 622.50 
 Multi-skilled Process Operator Grade 4 403.80 90.20 142.00 636.00 
 Multi-skilled Process Operator Grade 5 419.20 90.20 144.00 653.40 

 The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle. 

 These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement. 

 Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

(2) Junior Employees (percent rate for Plant Operators Grade 1 classification per week) 

Under 17 years of age 55% 
Between 17 and 18 years of age 65% 
Between 18 and 19 years of age 80% 
At 19 years of age appropriate adult classification rate 

(3) Industry Allowance 
 (a) An industry allowance of $90.20 per week, payable for all purposes of the award, is payable for all employees, 

in addition to the base rate.  
 (b) Such allowance recognises, and is in payment for, all aspects of work in the nickel industry, including the 

location and nature of individual operations within it. 
4.3 – JUNIOR EMPLOYEES 

(1) Subject to the provisions of sub clause (2) of this Clause, junior employees may be employed in any calling mentioned in 
this Award. 

(2) Any dispute between any of the parties to this Award as to whether it is appropriate that a junior employee be employed 
on particular work may be referred to the Commission in accordance with the Dispute Resolution Procedure in Clause 7. 

4.4 – TRAINEESHIPS 
(1) The employer may engage Trainees in any of the classifications contained within this Award. 
(2) The terms of the federal National Training Wage Award 2000 AW790899 (as subsequently amended from time to time) 

apply to this award provided the following Clauses and Schedules are excluded: 
* Clause 3 - Anti-discrimination 
* Clause 4 - Parties Bound 
* Clause 6 - Super-session 
* Clause 7 - Period of Operation 
* Clause 13 – Dispute Settlement Over Traineeship Schemes 
* Schedule A 
* Schedule B  
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5. ALLOWANCES AND FACILITIES 
5.1 - MIXED FUNCTIONS 

An employee engaged on duties carrying a higher rate than their ordinary classification shall be paid the higher rate for the period 
the employee is so engaged, but if the employee is so engaged for two hours or more of one day or shift he or she shall be paid the 
higher rate for the whole day or shift. 

5.2 - SPECIAL RATES 
(1) In lieu of any other special rates and conditions an employee shall be paid a flat allowance of $13.50 per week.  
(2) The payment for special rates and provisions shall only be paid for hours worked and shall not be subject to any premium 

or penalty additions. 
5.3 - TRAVELLING 

Transport:  Where an employee working overtime finishes work at a time when reasonable means of transport are not available to 
the employee the employer shall transport the employee to their home. 

6. LEAVE 
6.1 – ANNUAL LEAVE 

(1) (a) Except as hereinafter provided a period of four weeks’ leave with payment of ordinary wages as prescribed in 
paragraph (b) hereof shall apply for each year of service and shall accrue pro rata on a weekly basis.  

 (b) (i) An employee before going on Annual Leave shall be paid the wages they would have received in 
respect of the ordinary time they would have worked had they not been on leave during the relevant 
period. 

  (ii) Subject to paragraph (c) hereof an employee shall, where applicable, have the amount of wages to be 
received for annual leave calculated by including the following where applicable: 

   (aa) The rate applicable to the employee as prescribed in Clause 4.2 of this Award. 
   (bb) Subject to paragraph (c)(ii) hereof the rate prescribed for work in ordinary time by Clause 

3.2 - Shift Work of the Award according to the employees roster or projected roster 
including Saturday or Sunday shift. 

   (cc) The rate payable pursuant to Clause 5.1 - Mixed Functions calculated on a daily basis, 
which the employee would have received for ordinary time during the relevant period 
whether on a shift roster or otherwise. 

   (dd) Any other rates to which the employee is entitled in accordance with their contract of 
employment for ordinary hours of work, provided that this provision shall not operate so as 
to include any payment which is of a similar nature to or is paid for the same reasons as or is 
paid in lieu of those payments prescribed by Clause 3.3(1) - Overtime (Overtime other than 
Continuous Shift Employees) Clause 3.3(2) - Continuous Shift Employees, Clause 5.2 - 
Special Rates, of this Award nor any payment which might have become payable to the 
employee as reimbursement for expenses incurred. 

 (c) During the period of annual leave an employee shall receive a loading calculated on the rate of wage prescribed 
by paragraph (b) hereof.  This loading shall be as follows: 

  (i) Day Employees - An employee who would have worked on day work had the employee not been on 
leave - a loading of 17.5%. 

  (ii) Shift Employees - An employee who would have worked on shift work had the employee not been on 
leave - a loading of 17.5%. 

  Provided that where the employee would have received shift loadings prescribed by Clause 3.2 - Shift Work had 
the employee not been on leave during the relevant period and such loadings would have entitled the employee 
to a greater amount than the loading of 17.5%, then the shift loadings shall be added to the rate of wage 
prescribed by paragraph (b)(ii)(aa) hereof in lieu of the 17.5%  loading. 

  Provided further, that if the shift loadings would have entitled the employee to a lesser amount than the loading 
of 17.5% then such loading of 17.5% shall be added to the rate of wage prescribed by paragraph (b) but not 
including paragraph (b)(ii)(bb) hereof in lieu of the shift loadings. 

  The loading prescribed by this sub clause shall not apply to proportionate leave on termination. 
(2) A seven day shift employee, i.e. a shift employee who is rostered to work regularly on Sunday and holidays shall be 

allowed one week’s leave in addition to the leave to which the employee is otherwise entitled under this Clause.  This 
leave will be accrued weekly.  

(3) If any prescribed holiday falls within an employee’s period of annual leave and is observed on a day which, in the case of 
that employee would have been an ordinary working day, that day shall not be counted as annual leave. 

(4) (a) After one week’s continuous service in any qualifying twelve month period, an employee whose employment 
terminates shall, subject to the provisions of paragraph (b) of this sub clause, be paid 2.923 hours at their 
ordinary rate of wage in respect of each completed week of service.  

 (b) Where an employee is justifiably dismissed for serious misconduct the provisions of paragraph (a) of this sub 
clause do not apply.  

(5) Any time in respect of which an employee is absent from work, except time for which the employee is entitled to claim 
paid leave as prescribed by this Award shall not count for the purpose of determining their right to annual leave.  

(6) In special circumstances and by mutual consent of the employer, the employee and the union concerned, annual leave 
may be taken in not more than two periods. 

(7) An employee whose employment terminates after they have completed a twelve monthly qualifying period and who has 
not been allowed the leave prescribed under this Award in respect of that qualifying period shall receive payment in lieu 
of that leave at their ordinary rate of wage. 
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(8) Notwithstanding anything else herein contained an employer who observes a Christmas close down for the purpose of 
granting annual leave may require an employee to take their annual leave in not more than two periods but neither of such 
periods shall be less than one week. 

(9) (a) An employer may allow annual leave to an employee before the right thereto has accrued but where leave is so 
allowed and taken a further period of annual leave shall not commence to accrue until the expiration of the 
qualifying twelve month period in respect of which annual leave has been so allowed.  

 (b) Where leave has been allowed and taken by an employee pursuant to paragraph (a) of this sub clause and the 
employee’s employment terminates before the employee completes the continuous service in respect of which 
the leave was so allowed the employer may deduct from any moneys owing to the employee upon the 
termination of their employment payments made for annual leave taken but not accrued.  

 (c) In a case to which paragraph (b) of this sub clause applies any payment made for or in respect of any of the 
holidays prescribed in Clause 6.2 – Public Holidays of this Award shall not be deemed part of the amount of 
wage paid on account of the annual leave.  

(10) The provisions of this Clause shall not apply to casual employees. 
(11) (a) An employee who, at the commencement of their annual leave, has an entitlement to payment for non-

attendance on the ground of personal ill health for not less than 38 hours under the provisions of Clause 6.4 – 
Sick Leave of this Award and who, within fourteen days of resuming work, produces to the employer evidence 
that would satisfy a reasonable person that during annual leave the employee was confined to their home or to a 
hospital for a period of at least seven consecutive days for a reason which, if they had not been on annual leave, 
would have entitled the employee to be on sick leave for so much of that period as the employee would 
otherwise have been entitled to payment under that Clause.  

 (b) An employee to whom paragraph (a) applies shall take the period deemed to be sick leave as annual leave at a 
time convenient to the employer but on ordinary pay, without the loading prescribed in paragraph (c) of sub 
clause (1) of this Clause.  

(12) If an employee’s employment terminates in circumstances other than those referred to in sub Clause (4)(a) before the 
employee has taken the leave prescribed under this Award the employee shall be paid for any untaken leave that relates to 
completed year of service or, in a case to which sub clause (8) or (9) of this Clause applies in lieu of so much that leave as 
has been allowed, unless: 

 (a) The employee has been dismissed for misconduct; and 
 (b) the misconduct for which the employee has been dismissed occurred prior to the completion of that qualifying 

period. 
(13) Where an employer and an employee have not agreed when the employee is to take their annual leave, subject to 

sub clause (14), the employer is not to refuse the employee taking, at any time suitable to the employee, any period of 
annual leave the entitlement to which accrued more than 12 months before that time. 

(14)  The employee is to give the employer at least two weeks notice of the period during which the employee intends to take 
their leave. 

(15)  Subject to subclauses (13) and (14), annual leave shall be taken at the convenience of the management of the refinery but 
employees shall receive one month's notice of the date of which the leave is to commence. 

6.2 – PUBLIC HOLIDAYS 
(1) The following days or the days observed in lieu shall, subject to Clauses 3.1 and 3.3 hereof, be allowed as holidays 

without deduction of pay, namely, New Year's Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour 
Day, Foundation Day, Sovereign's Birthday, Christmas Day and Boxing Day.  Provided that another day may be taken as 
a holiday by arrangement between the parties in lieu of any of the days named in the sub clause. 

(2) When any of the days mentioned in sub clause (1) hereof falls on a Saturday or a Sunday the holiday shall be observed on 
the next succeeding Monday and when Boxing Day falls on a Sunday or on a Monday the holiday shall be observed on 
the next succeeding Tuesday.  In each case the substituted day shall be a holiday without deduction of pay and the day for 
which it is substituted shall not be a holiday. 

(3) Any employee absenting themselves from work without reasonable cause, proof of which shall lie upon the employee on 
the whole or portion of the working day succeeding a holiday provided for herein, shall not be entitled to payment for for 
the time so absent from work. 

6.3 - LONG SERVICE LEAVE 
Employees covered by this Award shall be entitled to Long Service Leave in accordance with the Long Service Leave 
General Order of the Commission, that is published in Part 1 (January) each year in the Western Australian Industrial 
Gazette. 

6.4 – SICK LEAVE 
(1) (a) Subject as hereinafter provided a full-time employee shall be entitled to payment for non-attendance on the 

ground of personal ill health or injury for up to 10 working days or 76 hours, whichever is the lesser, each year, 
accrued on a weekly basis. 

 (b) Part-time employees who are paid a proportion of a full-time employee’s pay or paid according to the number of 
hours worked shall be entitled to the proportion of the number of hours worked each week that the average 
number of hours each week bears to 38, up to 76 hours each year.  

 (c) This Clause shall not apply where the employee is entitled to compensation under the Workers’ Compensation 
and Injury Management Act 1981. 

(2) An employee shall not be entitled to receive wages from the employer for any time lost through illness or injury caused 
by the employee’s own serious and wilful misconduct or gross and wilful neglect. 

(3) An employee, who claims to be entitled to paid leave under this Clause, is to provide the employer with evidence that 
would satisfy a reasonable person of the entitlement. 



1734 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 
(4) Sick leave shall accumulate from year to year so that any balance of the period specified in sub clause (1) of this Clause 

which has in any year not been allowed to any employee by their employer as paid sick leave, may be claimed by the 
employee subject to the conditions hereinbefore prescribed, shall be allowed by their employer in any subsequent year 
without diminution of the sick leave prescribed in respect of that year. 

(5) The provisions of this Clause do not apply to casual employees. 
6.5 – CARER’S LEAVE 

(1) Use of Sick Leave  
(a) An employee with responsibilities in relation to either members of their immediate family or members of their 

household who need their care and support shall be entitled to use, in accordance with this sub clause, any sick 
leave entitlement for absences to provide care and support for such persons when they are ill or injured.  Such 
leave shall not exceed five (5) days in any calendar year and is not cumulative. 

(b) The employee shall provide evidence to the employer as to the fact of illness or injury of the person and the 
requirement for the care and support that would satisfy a reasonable person. 

(c) The entitlement to use sick leave is subject to: 
  (i) The employee being responsible for the primary care of the person concerned; and 
  (ii) The person concerned being either a member of the employee’s family or a member of the employee’s 

household. 
  (iii) The term “member of the employee’s family” means any of the following persons: 
    (aa) The employee’s spouse or de facto partner. 
   (bb) A child for whom the employee has parental responsibility as defined by the Family Court 

Act 1997. 
    (cc) An adult child of the employee. 
    (dd) A parent, sibling, or grandparent of the employee. 

(d) The employee shall, wherever practicable, give the employer notice prior to the absence of the intention to take 
leave, the name of the person requiring care and their relationship to the employee, the reasons for taking such 
leave and the estimated length of absence.  

(e) If it is not practicable for the employee to give prior notice of absence, the employee  shall notify the employer 
by telephone of such absence at the first opportunity on the day of the absence. 

(2) Use of Unpaid Leave 
An employee may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care to a 
family member who is ill or injured. 

6.6 – BEREAVEMENT LEAVE 
(1) An employee on the death of: 

(a) Spouse or de facto partner, 
(b) Child or step child, 
(c) Parent, step parent or parent-in-law, 
(d) Sibling, 
(e) Grandparent, 
(f) Any person, who immediately before that person’s death, lived with the employee as a member of the 

employee’s family, 
is entitled to paid bereavement leave of up to three days which do not need to be consecutive. 

(2) If requested, evidence of the entitlement to bereavement leave that would satisfy a reasonable person is to be furnished to 
the employer. 

(3)  Bereavement leave is not to be taken during any other type of leave. 
6.7 – PARENTAL LEAVE 

The provisions of this Clause apply to full-time and part-time employees, but do not apply to casual employees. 
Subject to the terms of this Clause employees are entitled to parental leave and to work part-time in connection with the 
birth or adoption of a child. 

(1) Basic Entitlements  
 (a) An employee, other than a casual employee, and their spouse are entitled to unpaid parental leave totalling 52 

weeks in respect of: 
(i) the birth of a child; or 
(ii) the placement of a child with the view to the adoption of the child by the employee. 

(b) To obtain parental leave, an employee must satisfy the following basic requirements:  
(i) the employee has, before the expected date of birth or placement, completed at least 12 months 

continuous service with the employer; 
(ii) the employee has given the employer at least ten weeks written notice of their intention to take the 

leave, unless due to circumstances it is impractical or unreasonable to do so; 
(iii) the employee has complied with paragraph (c) of this sub clause.  

(c) Except for a period of one week at the time of the birth or placement, an employee and their partner must take 
parental leave at different times.  
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(d) The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s spouse in 
relation to the same child, except for the period of one week’s leave referred to in paragraph (c) of this 
sub clause. 

(e) An employee may take other leave (for example, annual leave) in conjunction with parental leave, but this will 
reduce the amount of parental leave they may take in accordance with sub Clause (7) of this Clause.  

(f) An employee who takes parental leave is, in most circumstances, entitled to return to the position which they 
held before the leave was taken.  

(g) The absence of an employee on parental leave shall not break the continuity of service of an employee but shall 
not be taken into account in calculating the period of service for any purpose in terms of this Award. 

(2) Definitions  
 ''adoption'' in relation to a child, is a reference to a child who: 

(a) is not the natural child or the step-child of the employee or the employee’s spouse; 
(b) is less than 5 years of age; and 
(c) has not lived continuously with the employee for six months or longer. 
''employee''   includes a part-time employee, but not a casual or seasonal employee;  
''continuous service'' means service (otherwise than as a casual or seasonal employee) under an unbroken contract of 
employment, and includes a period of leave, or a period of absence, authorised:  
(a) by the employer;  
(b) by an Award or order of a court or tribunal or a workplace agreement certified by such a body; or 
(c) by a contract of employment.   
''expected date of birth'' means the day certified by a medical practitioner to be the day on which the medical 
practitioner expects the employee or the employee’s spouse, as the case may be, to give birth to a child. 
''medical certificate'' means a certificate signed by a registered medical practitioner. 
''placement'' means the placement, by an adoption agency, of a child with an employee for adoption. 
''spouse'' includes a de facto partner. 

(3) Notice Requirements 
The written notice required in placitum (ii) of paragraph (b) of sub clause (1) shall include: 
(a) A specification of the first and last days of the period of leave, provided that a female employee who has given 

notice of her intention to take parental leave, other than for adoption, is to start the leave six weeks before the 
expected date of birth unless in respect of any period closer to the expected date of birth a medical practitioner 
has certified that the employee is fit to work. 

(b) In the case where parental leave is taken for the birth of a child, the employee must give to the employer: 
(i) A medical certificate that states that the employee or the employee’s spouse is pregnant and specifies 

the estimated date of birth. 
(ii) A statutory declaration that: 

(aa) supports the particulars notified; 
(bb) the employee will be the child's primary care-giver throughout the period of parental leave; 

and   
(cc) that the employee will not engage in any conduct inconsistent with their contract of 

employment while on parental leave. 
(c) In the case where parental leave is taken for the adoption of a child, the employee must give to the employer:  

(i) A statement from the adoption agency of the proposed date of placement of the child; and 
(ii) A statutory declaration that: 

(aa) the child will be at the proposed date of the placement, or was, at the date of the placement, 
as the case requires, under the age of 5 years;  

(bb) is not a child or step-child of the employee or the employee's spouse; 
(cc) will not have, at the proposed date of the placement, or had not, at the date of the 

placement, as the case requires, previously lived with the employee for a continuous period 
of 6 months or more; 

(dd) the employee will be the child's primary care-giver throughout the period of parental leave; 
and 

(ee) will not engage in any conduct inconsistent with the employee's contract of employment 
while on adoption leave. 

(d) An employee who has given notice of their intention to take parental leave is to notify the employer, in the form 
of a statutory declaration, of particulars of any period of parental leave taken or to be taken by the employee’s 
spouse in relation to the same child. 

(e) An employee who is taking parental leave is to notify the employer of any change to the date on which the 
employee wishes to start or finish the leave. 

(f) The starting and finishing dates of a period of parental leave is, subject to this sub clause, to be agreed between 
the employer and employee. 



1736 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 
(4) Transfer to Safe Job 

(a) Where, in the opinion of a registered medical practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee make it inadvisable for the employee to continue at 
her present work, the employee shall, if the employer deems it practicable, be transferred to a safe job at the rate 
and on the conditions attaching to that job until the commencement of the parental leave.  

(b) Where the transfer to a safe job is not practicable, the employee may, or the employer may require the employee 
to, take leave for such period as is certified necessary by a registered medical practitioner. Such leave shall be 
treated as parental leave for purposes of this section. 

(5) Variation to Period of Parental Leave 
(a) Provided that the maximum period of parental leave does not exceed the period to which the employee is 

entitled under sub clause (7) hereof: 
(i) The period of parental leave may be lengthened once only by the employee giving not less than 14 

days notice in writing stating the period by which the leave is to be lengthened. 
(ii) The period may be further lengthened by agreement between the employee and the employer. 

(b) The period of parental leave may, with the consent of the employer, be shortened by the employee giving not 
less than 14 days notice in writing stating the period by which the leave is to be shortened.  

(6) Special Parental Leave 
(a) Where an employee is not yet on parental leave and her pregnancy terminates after 28 weeks other than by the 

birth of a living child, the employee shall be entitled to: 
(i) Such period of unpaid leave as a registered medical practitioner certifies as necessary before her 

return to work; and/or  
(ii) For illness other than the normal consequences of confinement, paid sick leave to which she is 

entitled and which a registered medical practitioner certifies as necessary for her return to work. 
(b) The aggregate of parental leave, special parental leave and sick leave shall not exceed the period of leave 

granted under sub Clause (7) of this Clause. 
(7) Period of Entitlement 
 An employee who qualifies for parental leave under this sub clause, is entitled to a period of 52 weeks unpaid leave, less 

the total of:  
(a) Each period of unpaid leave, or paid sick leave, other than parental leave, that the employer has already granted 

to the employee in respect of the same pregnancy; and 
(b) Each period of annual leave, or long service leave, that the employee has applied for instead of, or in 

conjunction with, parental leave in respect of the pregnancy; and 
(c) Each period of special parental leave; and 
(d) Each period of parental leave taken by the employee’s spouse and specified in paragraph (d) of sub clause (3) of 

this Clause.  
(8) Effect on Parental Leave of Failure to Complete 12 months Continuous Service  

If parental leave has been granted on the basis that it is reasonable to expect that the employee will complete a period of at 
least 12 months continuous service with the employer on a particular day, the employer may cancel the leave if the 
employee does not complete such a period on that day.  

(9) Effect on Parental Leave in Certain Circumstances 
 (a) This sub clause applies if an employer has granted parental leave to an employee and: 

(i) the pregnancy terminates otherwise than by the birth of a living child; 
(ii) the employee gives birth to a living child but the child later dies; 
(iii) the adoption of a child does not take place; or 
(iv) the adoption of a child takes place but does not continue. 

(b) The employer may cancel the parental leave at any time before it begins.  
(c) If the parental leave has begun, the employee may notify the employer in writing that the employee wishes to 

return to work.  
(d) If the employee does so, the employer must notify them in writing of the day on which they are to return to 

work. That day must be within four weeks after the employer received the notice under sub clause (3) of this 
Clause. 

(e) If the parental leave has begun, the employer may notify the employee in writing that the employee must return 
to work on a specified day that is not less than four weeks after the notice is given.  

(f) If the employee returns to work, the employer must cancel the rest of the parental leave.  
(10) Effect on Parental Leave if Employee Ceases to be Primary Caretaker of Child 

(a) This sub clause applies if: 
(i) for a substantial period beginning on or after the beginning of an employee's parental leave, the 

employee is not the child's primary care-giver; and    
(ii) having regard to the length of that period and to any other relevant circumstances, it is reasonable to 

expect that the employee will not again become the child's primary care-giver within a reasonable 
period.  

(b) The employer may notify the employee in writing that the employee must return to work on a specified day that 
is not less than four weeks after the notice is given.  

(c) If the employee returns to work, the employer must cancel the rest of the leave. 
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(11) Return to Work After Parental Leave 
(a) This sub clause applies when an employee returns to work after a period of parental leave.  
(b) The employer must employ the employee in the position the employee held immediately before starting 

parental leave, provided that in the case of a female employee: 
(i) if she was transferred to a safe job because of her pregnancy, the position shall be the one 

immediately before the transfer; or    
(ii) if she began working part-time because of the pregnancy, the position shall be the one immediately 

before she so began. 
(c) If that position no longer exists but there are other positions available which the employee is qualified for and is 

capable of performing, the employee shall be entitled to a position as nearly comparable in status and pay to 
that of their former position. 

(12) Replacement Employee  
An employer must not employ a person:  
(a) to replace an employee while they are on parental leave; or  
(b) to replace an employee who, while another employee is on parental leave, is to perform the duties of the 

position held by the other employee; unless the employer has informed the person: 
(c) that their employment is only temporary; and  
(d) about the rights of the employee who is on parental leave.   

(13) Termination of Employment 
(a) An employee on parental leave may terminate their employment at any time during the period of leave by 

notice given in accordance with this Award. 
(b) An employer shall not terminate the employment of an employee on the ground of her pregnancy or of their 

absence on parental leave, but otherwise the rights of the employer in relation to termination of employment are 
not hereby affected. 

(14) Part-time Work 
(a) This sub clause only applies where the employer and employee have reached agreement that an employee may 

work part-time under the circumstances and according to the conditions contained in this sub clause. 
(b) With the agreement of the employer: 

(i) An employee may work part-time in one or more periods at any time from the date of birth of their 
child until its second birthday or, in relation to adoption, from the date of placement of the child until 
the second anniversary of the placement. 

(ii) A female employee may work part-time in one or more periods while she is pregnant where part-time 
work is, because of the pregnancy, necessary or desirable. 

(c) An employee, who has had at least 12 months continuous employment with an employer immediately before 
commencing part-time work under this sub clause, has at the expiration of the period of such part-time 
employment the right to return to his or her former position. 

(d) Subject to the provisions of this sub clause part-time employment shall be in accordance with the provisions of 
this Award which shall apply pro-rata. 

(e) Before commencing a period of part-time employment under this sub clause the employee and the employer 
shall agree: 
(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the employee, the days upon which they will be worked and 

commencing times for the work; 
(iii) upon the classification applying to the work to be performed; and 
(iv) upon the period of part-time employment. 

(f) The terms of the agreement may be varied by consent. 
(g) The terms of this agreement or any variation to it shall be reduced to writing and retained by the employer. A 

copy of the agreement and any variation to it shall be provided to the employee by the employer.   
(h) (i) The employment of a part-time employee under this sub clause, may be terminated in accordance 

with the provisions of this Award but may not be terminated by the employer because the employee 
has exercised or proposes to exercise any rights arising under this sub clause or has enjoyed or 
proposes to enjoy any benefits arising under this sub clause.   

(ii) Any termination entitlements payable to an employee whose employment is terminated while 
working part-time under this sub clause, or while working full-time after transferring from part-time 
work under this sub clause, shall be calculated by reference to the full-time rate of pay at the time of 
termination and by regarding all service as a full-time employee as qualifying for a termination 
entitlement based on the period of full-time employment and all service as a part-time employment on 
a pro rata basis.  

(i) An employer may request, but not require, an employee working part-time under this sub clause to work outside 
or in excess of the employee's ordinary hours of duty provided for in accordance with paragraph (e) of this 
sub clause. 

(j) The work to be performed part-time need not be the work performed by the employee in their former position 
but shall be worked otherwise performed under this Award. 
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6.8 - JURY SERVICE 
An employee required for jury service during their ordinary working hours shall be granted leave with pay for all period 
of time they are so required for jury service. 
An employee when applying for such leave, shall be required to support their application with written proof of their 
attendance at such jury service. 

7. DISPUTE RESOLUTION PROCEDURE 
7.1 – DISPUTE RESOLUTION PROCEDURE 

(1) This Clause applies to any grievance including, any questions, disputes or difficulties arising under this Award.   
(2) Until the steps set out in the following dispute resolution procedure are completed or the matter is otherwise determined, 

work shall continue as normal and as directed by the employer. No party shall be prejudiced as to the final settlement by 
the continuance of work in accordance with this paragraph. 

(3) The dispute resolution procedure is as follows: 
 (a) An employee or group of employees will firstly refer any grievance to their supervisor who will attempt to 

resolve the matter expeditiously. 
 (b) If the matter is not resolved, the supervisor will refer it to the site manager. 
 (c) If the site manager is unable to resolve the dispute it will be referred to the relevant manager for discussion and 

resolution. 
 (d) If, after referral at the operations manager stage, the matter remains unresolved, a three (3) working day cooling 

off period shall apply.  Either party will give the other notice of their intentions in writing during the cooling off 
period. 

 (e) If the dispute remains unresolved at the end of the cooling off period then the dispute shall be referred to the 
Commission. 

 (f) At any stage of this process the employee has the right to request representation.  Representation may be by 
anyone including a work colleague, union representative or staff member. 

8. KEEPING OF RECORDS 
8.1 – EMPLOYMENT RECORDS 

(1) Each employer shall keep employment records containing: 
(a) The employee's name, and if the employee is under 21 years of age, their date of birth. 
(b) Any Industrial Instrument that applies. 
(c) The date on which the employee commenced employment with the employer. 
(d) All leave taken by the employee, whether paid, partly paid or unpaid. 
(e) The information necessary for the calculation of the entitlement to, and payment for long service leave under 

this Award. 
(2) Industrial instrument means: 

(a) This Award. 
(b) An Order of the Commission. 
(c) An Industrial Agreement. 

(3) The employer shall keep and maintain a time and wages record showing: 
(a) The name of each employee. 
(b) For each day: 

(i) The time at which the employee started and finished work. 
(ii) The period or periods for which the employee was paid. 
(iii) Details of work breaks, including meal breaks. 

(c) For each pay period: 
(i) The employee's designation. 
(ii) The total number of hours worked each week. 
(iii) The allowances paid. 
(iv) The wages paid. 
(v) The gross and net amounts paid to the employee under the Industrial Instrument. 
(vi) All deductions and reasons for them. 

(4) The employer shall on the written request by a relevant person: 
(a) Produce to the person the employment records (including the time and wages record) relating to the employee. 
(b) Let the person inspect the employment records (including the time and wages record). 
(c) Let the relevant person enter the premises of the employer for the purpose of inspecting the records. 
(d) Let the relevant person take copies of or extracts from the records. 

(5) A "relevant person" means: 
(a) The employee concerned. 
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(b) If the employee is a represented person, his or her representative. 
(c) A person authorised in writing by the employee. 
(d) An Officer referred to in section 93 of the Industrial Relations Act 1979 (as amended) authorised in writing by 

the Registrar. 
(6) An employer shall comply with a written request not later than: 

(a) At the end of the next pay period after the request is received;  or 
(b) The seventh day after the day on which the request was made to the employer. 

(7) An employer must ensure that the records are kept in accordance with the Industrial Relations (General) Regulations 
1997. 

8.2 - RIGHT OF ENTRY FOR DISCUSSIONS WITH EMPLOYEES 
(1) An authorised representative of an organisation may enter, during working hours, any premises where relevant employees 

work, for the purpose of holding discussions at the premises with any relevant employees who wish to participate in those 
discussions. 

(2) An 'authorised representative' means a person who holds an authority in force under Division 2G of the Industrial 
Relations Act 1979 (as amended). 

(3) A ‘relevant employee’ means an employee who is a member of an organisation or who is eligible to become a member of 
the organisation. 

(4) The authorised representative shall give at least 24 hours notice to the employer. 
8.3 - RIGHT OF ENTRY TO INVESTIGATE BREACHES 

(1) Upon giving 24 hours written notice, an authorised representative of the Union may enter, during working hours, any 
premises where relevant employees work, for the purpose of investigating any suspected breach of the Industrial 
Relations Act 1979, the Long Service Leave Act 1958, the Minimum Conditions of Employment Act 1993, the 
Occupational Safety and Health Act 1984, the Mines Safety and Inspection Regulations1995 or an award, order, industrial 
agreement or employer-employee agreement that applies to any such employee. 

(2) 'Authorised representative' in this Clause has the same meaning as in sub clause (2) of Clause 8.2. - Representative 
Interviewing Employees. 

(3) For the purpose of investigating any breach, the authorised representative may: 
 (a) Subject to sub clause (5) require the employer to produce for the representative’s inspection, during working 

hours at the employer’s premises or at any mutually convenient time and place, any employment records of 
employees or other documents, other than workplace agreements or employer-employee agreements, kept by 
the employer that are related to the suspected breach; 

 (b) Make copies of the entries in the employment records or documents related to the suspected breach; and 
 (c) During working hours, inspect or view any work, material, machinery, or appliance that is relevant to the 

suspected breach. 
(4) The employer is not required to produce an employment record of an employee if the employee is a party to an employer-

employee agreement and has made a written request to the employer that the record not be available for inspection by an 
authorised representative. 

(5) An authorised representative is not allowed to enter premises where relevant employees work for the purposes of 
investigating a suspected breach of an employer-employee agreement to which a relevant employee is a party unless the 
authorised representative is authorised in writing by that relevant employee to carry out the investigation. 

(6) An authorised representative is not entitled to require the production of employment records or other documents unless, 
before exercising the power, the authorised representative has given the employer concerned: 

 (a) If the records or other documents are kept on the employers premises, at least 24 hours written notice; or 
 (b) If the records or other documents are kept elsewhere, at least 48 hours written notice. 
(7) An authorised representative shall, upon request of the occupier of the premises, show their authority before entering the 

premises. 
8.4 - PAYMENT OF WAGES 

(1) Wages shall be paid monthly into an account nominated by the employee, except where by agreement between the 
employee and employer, payment is made by cash or cheque. 

(2) At or before the time at which the employee is paid their wages the employee shall be issued with an advice showing the 
gross amount of wages and allowances due, all deductions, the total number of hours worked including the number of 
overtime hours and the rate at which such overtime has been paid.  The pay advice may be in the form of an electronic 
pay slip. 

9. REGISTERED ORGANISATIONS MATTERS 
9.1 – NOTICE BOARDS 

The employer shall provide notice boards for the posting of official Union notices and may remove any notice which is 
not signed by an official of the Union concerned or by a shop steward of that Union. 

9.2 – SHOP STEWARDS 
Upon notification in writing by the Secretary of the Union of the appointment of shop stewards they shall continue to be 
recognised by the Company. 
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10.  SUPERANNUATION 
10.1 SUPERANNUATION 

(1) Subject to the amendments set out in sub Clause (2) below WMC will continue to make superannuation contributions on 
behalf of employees covered by this Award in accordance with the Nickel Refining Award 1971 No 6 of 1971 Western 
Mining Limited Occupational Superannuation Order (1993) 73 WAIG 2346 (the Order). 

(2) The following amendments apply to the Order: 
 (a) The Superannuation Fund means the Plum Financial Services Ltd (Fund) ABN: 35 081 812 731 or other fund 

approved for the purposes of the Superannuation Industry (Superannuation) Act 1993 (C’th) nominated by 
WMC. 

 (b) The Company means WMC Resources Limited (WMC). 
 (c) WMC’s contribution to the Superannuation Fund in respect of employees covered by this Award will be 9% or 

such other percentage as prescribed by the Superannuation Guarantee (Administration) Act 1992 (C’th). 
11. REDUNDANCY 

11.1 – REDUNDANCY 
(1) Discussions Before Terminations 
 (a) Where an employer has made a definite decision that the employer no longer wishes the job the employee has 

been doing done by anyone and this is not due to the ordinary and customary turnover of labour and that 
decision may lead to termination of employment, the employer shall hold discussions with the employees 
directly affected and with their union. 

 (b) The discussions shall take place as soon as is practicable after the employer has made a definite decision which 
will invoke the provisions of sub clause (1) paragraph (a) hereof and shall cover, among other things, any 
reasons for the proposed terminations, measures to avoid or minimise the terminations and measures to 
minimise any adverse affect of any terminations on the employees concerned. 

 (c) For the purpose of the discussion the employer shall, as soon as practicable, provide in writing to the employees 
concerned and their union, all relevant information about the proposed terminations including the reasons for 
the proposed terminations, the number and categories of employees likely to be affected and the number of 
employees normally employed and the period over which the terminations are likely to be carried out. Provided 
that any employer shall not be required to disclose information that may seriously harm the employer’s business 
undertaking or the employer’s interest in the carrying on, or disposition of the business undertaking. 

(2) Transfer to Lower Paid Duties 
 Where an employee is transferred to lower paid duties for reasons set out in sub clause (1) hereof, the employee shall be 

entitled to the same period of notice of transfer as the employee would have been entitled to had the employment been 
terminated, and the employer may at the employer’s option, make payment in lieu thereof of an amount equal to the 
difference between the former ordinary weekly rate of wage and the new lower ordinary weekly rate of wage for the 
number of weeks of notice still owing.  

(3) Severance Pay 
 (a) In addition to the period of notice prescribed in Clause 2.1 – Contract of Service, sub clause (2) paragraph (a), 

of this award, for ordinary termination, and subject to further order of the Commission, an employee whose 
employment is terminated for reasons set out in sub clause (1) paragraph (a) hereof, shall be entitled to the 
following amount of severance pay in respect of a continuous period of service. 

Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks' pay 
2 years and less than 3 years 6 weeks' pay 
3 years and less than 4 years 7 weeks' pay 
4 years and less than 5 yeas 8 weeks' pay 
5 years and less than 6 years 10 weeks' pay 
6 years and less than 7 years 11 weeks' pay 
7 years and less than 8 years 13 weeks' pay 
8 years and less than 9 years 14 weeks' pay 
9 years and less than 10 years 16 weeks' pay 
10 years and over 12 weeks' pay 

  “Week’s Pay” means the ordinary weekly rate of wage for the employee concerned.  Provided that the 
severance payments shall not exceed the amount which the employee would have earned if employment with 
the employer had proceeded to the employee’s normal retirement date. 

 (b) For the purpose of this Clause continuity of service shall not be broken on account of: 
  (i) any interruption or termination of the employment by the employer if such interruption or termination 

has been made merely with the intention of avoiding obligations hereunder in respect of leave of 
absence:  

  (ii) any absence from work on account of personal sickness or accident for which an employee is entitled 
to claim sick pay as prescribed by this Award or on account of leave lawfully granted by the 
employer; or  

  (iii) any absence with reasonable cause, proof whereof shall be upon the employee;  
  Provided that in the calculation of continuous service under this sub clause any time in respect of which an 

employee is absent from work except time for which an employee is entitled to claim annual leave, sick pay, 
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long service leave, bereavement leave and public holidays as prescribed by this Award shall not count as time 
worked.  

(4) Employee Leaving During Notice 
 An employee whose employment is to be terminated for reasons set out in sub clause (1) paragraph (a) hereof, may 

terminate their employment during the period of notice and, if so, shall be entitled to the same benefits and payments 
under this Clause had the employee remained with the employer until the expiry of such notice. 

 Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice. 
(5) Alternative Employment 
 An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied if the employer either offers or obtains acceptable alternative employment for an employee. 
(6) Time Off During Notice Period 
 (a) During the period of notice of termination of employment given by an employer, an employee whose 

employment is to be terminated for reasons set out in paragraph (a) of sub clause (1) of this Clause that 
employee shall for the purpose of seeking other employment be entitled to be absent from work during each 
week of notice up to a maximum of eight ordinary hours without deduction of pay.  

 (b) If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or the employee shall not receive payment for the time absent.  For this purpose a 
statutory declaration will be sufficient.  

(7) Notice to Centrelink  
 Where a decision has been made to terminate more than 15 employees in the circumstances outlined in sub clause (1) 

paragraph (a) hereof, the employer shall notify Centrelink thereof as soon as possible giving relevant information 
including the number and categories of the employees likely to be affected and the period over which the terminations are 
intended to be carried out. 

(8) Superannuation Benefit 
 Subject to an order of the Commission, where an employee who is terminated receives a benefit from a superannuation 

scheme, the employee shall only receive under sub clause (3) hereof, the difference between the severance pay specified 
in that sub clause and the amount of the superannuation benefit the employee receives, which is attributable to employer 
contributions only. 

(9) Transmission of Business 
 (a) Where, before or after the date of this Award, a business is transmitted from an employer (in this sub clause 

called “the transmittor”) to another employer (in this sub clause called “the transmittee”), an employee who at 
the time of such transmission was an employee of the transmittor in that business becomes an employee of the 
transmittee: 

  (i) the continuity of the employment of the employee shall be deemed not to have been broken by reason 
of such transmission; and  

  (ii) the period of employment which the employee has had with the transmittor or any prior transmittor 
shall be deemed to be service of the employee with the transmittee. 

 (b) In this sub clause “business” includes trade, process, business or occupation and includes part of any such 
business and “transmission” includes transfer, conveyance, assignment or succession whether by agreement or 
by operation of law and “transmitted” has a corresponding meaning.  

(10) Employees With Less Than One Year’s Service 
 This Clause shall not apply to employees with less than one year’s continuous service and the general obligation on 

employers should be no more than to give relevant employees an indication of the impending redundancy at the first 
reasonable opportunity, and to take such steps as may be reasonable to facilitate the obtaining by the employees of 
suitable alternative employment. 

(11) Employees Exempted 
 This Clause shall not apply where employment is terminated as a consequence of conduct that justifies instant dismissal 

including malingering, inefficiency or neglect of duty or in the case of casual employees, apprentices or employees 
engaged for a specific period of time or for a specified task or tasks.  

(12) Employers Exempted 
 Subject to an order of the Commission, in particular redundancy case, this Clause shall not apply to employers who 

employ less than 15 employees. 
(13) Incapacity to Pay 
 An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied on the basis of the employer’s incapacity to pay. 
12. NAMED PARTIES AND RESPONDENTS 

Union Party to the Award 
The Australian Workers' Union, West Australian Branch, Industrial Union of Workers is a named party and respondent to 
this Award. 
Employer Party to the Award 
WMC Resources Limited is a named party and respondent to this Award. 
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APPENDIX ONE 
FORMULAS 

The allowances contained in the following awards are to be adjusted in accordance with the provisions set out below except when 
application is made to vary an allowance due to a special circumstance: 
Building and Engineering Trades (Nickel Mining and Processing) Award, 1968; 
Engineering and Engine Drivers’ (Nickel Smelting) Award, 1973; 
Engineering Trades and Engine Drivers (Nickel Refining) Award, 1971; 
Nickel Mining and Processing Award, 1975; 
Nickel Smelting (WMC Resources Ltd) Award 2003; and 
Nickel Refining Award, 1971. 
That is by: 
(1) Increasing the Shift Allowance [Clause 3.2 - Shift Work subclauses (1) and (2)(a)] and Industry Allowance [Clause 4.2 – 

Wages subclause (3)] using furnishing trades formula of the Engineering and Engine Drivers (Nickel Smelting) Award - 
key classification of Engineering Employee Grade 4 . 

(2) Increase the Meal Allowance [Clause 3.3 – Overtime subclause (10)] using CPI : Catalogue 6401.0  : Table 7 : Meals out 
and take away foods. 

(5) Increase the Special Rates and Provisions [Clause 5.2 – Special Rates subclause (1)] using furnishing trades formula of 
this Award – key classification Multi Skilled Process Operator Grade 1. 

 

2005 WAIRC 01217 
NICKEL SMELTING (WMC RESOURCES LTD) AWARD 2003 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

-v- 
WMC RESOURCES LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 14 APRIL 2005 
FILE NO/S APPL 1871 OF 2003 
CITATION NO. 2005 WAIRC 01217 
 
 
Result Award varied 
Representation 
Applicant Mr G Trotter 

Ms B Ward 
Respondent Ms N Wainwright (as agent) 
 
 

Order 
Having heard Mr G Trotter and Ms B Ward on behalf of the Applicant and Ms N Wainwright as agent on behalf of the Respondent 
and by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Nickel Smelting (WMC Resources Ltd) Award 2003 No.18 of 1972 be varied in accordance with the 
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on 
or after 7 April 2005. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Delete the entire Award and insert the following in lieu thereof: 

1 AWARD STRUCTURE 
1.1 TITLE 

This Award shall be known as the Nickel Smelting (WMC Resources Ltd) Award 2003, as amended and consolidated. 
1.2 ARRANGEMENT 

1. Award Structure 
1.1 Title 
1.2 Arrangement 
1.3 Area and Scope 
1.4 Term 
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1.5 Definitions 
2.  Contract of Employment 
2.1. Contract of Service 
3. Hours of Work 
3.7 Hours 
3.8 Shift Work 
3.9 Saturday Work 
3.10 Sunday and Public Holiday Work 
3.11 Overtime 
3.12 Rest Breaks and Recall to Work – All Employees 
4. Rates of Pay  
4.5 Minimum Adult Award Wage 
4.6 Wages 
4.7 Traineeships 
5. Allowances and Facilities 
5.4 Mixed Functions 
5.5 Special Rates 
6.  Leave 
6.9 Annual Leave 
6.10 Public Holidays 
6.11 Long Service Leave 
6.12 Sick Leave  
6.13 Carer's Leave 
6.14 Bereavement Leave 
6.15 Parental Leave 
6.16 Jury Service 
7. Dispute Resolution Procedure 
7.1 Dispute Resolution Procedure 
8. Keeping of Records 
8.5 Employment Records 
8.6 Right of Entry for Discussions with Employees 
8.7 Right of Entry to Investigate Breaches 
8.8 Payment of Wages 
9. Registered Organisations Matters 
9.3 Notice Boards 
9.4 Shop Stewards 
10. Superannuation 
10.1 Superannuation 
11. Redundancy 
11.1 Redundancy 
12. Named Parties and Respondents 
12.1 Named Parties and Respondents 
APPENDIX ONE FORMULAS 

1.3 AREA AND SCOPE 
 This Award shall apply to the employees employed by the respondent in the vocations mentioned in 4.2 Wages hereof in 

the nickel smelting and processing industries in the area occupied and controlled by the respondent in the Kalgoorlie 
region. 

1.4 TERM 
The term of this Award shall be for a period of one month from 7 April 2005. 

1.5 DEFINITIONS 
“Afternoon Shift” shall mean any shift commencing between 12 noon and 6.00 p.m. 
“Night Shift” shall mean any shift commencing between 6.00 p.m. and 12 midnight. 
All references to “rate of pay” or “rate of wage(s)” refer to the rate contained in Clause 4.2.  Similarly, “wages”, 
“pay”, “ordinary earnings”, or “ordinary time earnings” refer to the rate in Clause 4.2. 
“Commission” means the Western Australian Industrial Relations Commission. 
“Union” means The Australian Workers' Union, West Australian Branch, Industrial Union of Workers. 
“Kalgoorlie Region” means the area occupied by the Nickel Smelter, approximately 15 kilometres south of Boulder. 

2 CONTRACT OF EMPLOYMENT 
2.1 CONTRACT OF SERVICE 

(1) (a) The contract of service for employees covered by this Award shall, be agreed in writing between the employer 
and employee on commencement of employment, and may be by the day, week or longer. 

(2) Termination of Employment 
(a) Full time and part time employees: 
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(i) The employment of a full-time or part-time employee may be terminated by the employer by 
providing the following period of notice: 

Period of Continuous Service Period of Notice 
Not more than 1 year 1 week 
More than 1 year but not more than 3 years 2 weeks 
More than 3 years but not more than 5 years 3 weeks 
More than 5 years 4 weeks 

(ii) Employees over 45 years of age with 2 or more years’ continuous service at the time of termination, 
shall receive an additional weeks’ notice. 

(iii) Where all or part of the relevant notice is not provided, the employee shall be entitled to payment in 
lieu. 

(iv) Payment in lieu of notice shall be calculated using the employee’s weekly ordinary time wages as 
prescribed. 

(v) The period of notice in this clause shall not apply in the case of dismissal for serious misconduct that 
is, misconduct of a kind such that it would be unreasonable to require the employer to continue the 
employment during the notice period. 

(vi) Notice of Termination by employee:  Except in the first 3 months of service, 1 week’s notice shall be 
necessary for an employee to terminate their engagement or by the forfeiture or payment of 1 week’s 
pay by the employee to the employer in lieu of notice. 

(vii) Probation: Notwithstanding sub clause 2 (a)(i) above, the employment of an employee on probation, 
may be terminated by either party providing to the other, one day’s notice, or one day’s pay in lieu 
shall be paid or forfeited.  

(b) Casual Employees: 
  The employment of casual employee may be terminated by 1 hours notice, given by either party. 
(3) An employer may dismiss an employee without notice for serious misconduct, that is, misconduct of a kind such that it 

would be unreasonable to require the employer to continue the employment, and in such cases, wages shall be paid up to 
the time of dismissal only. 

(4) It is a condition of employment that employees perform such work as the employer requires from time to time and on the 
days and during the hours usually worked by the employee. 

(5) Employees will perform all work within their skill, competence and training in accordance with the classification 
structure, definitions and shift rosters. 

(6) Employees will work reasonable overtime in addition to the rostered hours of duty as required by the employer. 
(7) A continuous shift employee not relieved as scheduled at the end of a shift shall continue to work until relieved or 

otherwise authorised by the employer to finish work provided that the employee will not be required to work 
unreasonable overtime. 

(8) The parties shall comply at all times with Clause 7- Dispute Resolution Procedure.  
(9) Except as provided by this Award, an employee not attending for duty will not be paid. 
(10) An employee absent from work for three consecutive rostered working days, without notification to, and approval of, the 

employer shall be deemed to have abandoned their employment. 
(11) (a) The employer may deduct payment for any day an employee cannot be usefully employed arising out of any 

cessation of operations, either wholly or partially due to industrial disputes, including any strike, ban or 
limitation or arising out of any cause outside the control of the employer. 

 (b) When an employee cannot be usefully employed arising out of a cause outside the control of the employer, the 
employer will make efforts to find alternative work for any employee so affected, or allow the employee to take 
annual leave. 

(12) The employer has the right to suspend an employee without pay as a disciplinary measure. 
(13) Employees may be engaged in any of the following ways: 

(a) Full time:  To work on a regular basis for an average of  38 hours per week (excluding overtime). 
(b) Part time:  

(i) A part time employee is engaged to work on a regular basis for less than 38 hours per week on 
average. 

(ii) A part-time employee will be paid per hour the weekly rate prescribed in the appropriate wage 
schedule to this Award divided by 38 hours and applicable allowances contained in this Award. 

(iii) Entitlements to authorised leave of absence under this Award will be pro rata in proportion to the 
hours worked in a week, by the part-time employee, as to the full-time weekly hours. 

(c) Temporary:  To work on a full-time or part-time basis for a limited or specified period of employment. 
(d) Casual: 

(i) A casual employee is to be informed that they are employed on a casual basis and there is no 
entitlement to paid leave (excluding bereavement leave) before they are engaged. 

(ii) An employee engaged as a casual in any of the classifications set out in this Award shall be paid a 
20% loading in addition to the ordinary 38 hour earnings for the relevant classification. 

(iii) The additional amount of 20% referred to in sub clause (ii) above shall be paid in lieu of all leave 
otherwise allowed to employees under this Award (except Bereavement Leave in accordance with 
Clause 6.6) and payment shall only be made for work actually performed. 
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(14) (a) An employee, engaged in a full-time, part-time or temporary employment capacity shall serve a three (3) month 
probationary period of employment. 

 (b) The employer may, without having to provide any reasons for doing so, terminate an employee's contract of 
employment during the probationary period by giving the employee one day's notice or payment in lieu thereof. 

3 HOURS OF WORK 
3.1 HOURS 

(2) Cycle Work Provisions 
(a) Notwithstanding the provisions of sub clauses (2) to (4) inclusive, hours of work may be arranged over work 

cycles consisting of a consecutive number of working days or shifts followed by a consecutive number of non-
working days.  

(b) The total ordinary hours of work during a work cycle shall not exceed 38 hours multiplied by the number of 
working and non-working weeks in the cycle. 

(c) Overtime rates shall be paid for any time worked in excess of 8 hours per day or shift, or hours in excess of the 
total ordinary hours prescribed in the work cycle. 

(d) There shall be no entitlement for payment for the consecutive non-working days in a work cycle, other than 
where an employee is engaged on an annual salary basis.  

(e) In the event that a work cycle is constituted by a period of 6 consecutive working weeks or more, such may be 
worked only following upon the union being notified. 

(3) Arrangement of Hours 
(a) Subject to the provisions of this clause, the arrangement of hours of work of employees include but are not 

limited to the matters (i) to (vi) set out below, in a functional unit of the employer's operations, may be fixed 
following consultation between the employer and its employees in the unit concerned in: 
(i) The span of hours. 
(ii) Starting times. 
(iii) Rest breaks. 
(iv) Finishing times. 
(v) Structure of shift rosters. 
(vi) Work across any seven days of the week. 

(b) In the event of agreement not being reached, a secret ballot may be conducted by the employer with the result 
determined by a simple majority. 

(c) The Union Branch Secretary will be informed fourteen days prior to the introduction of any change pursuant to 
paragraphs (a) or (b) of this sub clause. 

(4) Other Than Continuous Shift Employees 
(a) The ordinary hours of work shall be an average of 38 hours per week exclusive of meal intervals. 
(b) Employees shall be entitled to a thirty minute unpaid meal break for each day or shift of work.  Where afternoon 

or night shifts are worked, the hours of work shall be inclusive of a paid meal interval of twenty minutes on 
each shift worked. 

(c) (i) When an employee is required for duty during any meal time whereby the employee's meal time is 
postponed for more than half an hour, the employee shall be paid at overtime rates until the employee 
gets a meal. 

  (ii) An employee shall not be compelled to work for more than five and one half hours during ordinary or 
overtime hours or both without a break of the customary period for a meal. 

(5) Continuous Shift Employees 
(a) The ordinary hours of work for employees engaged on continuous shift work shall be worked in a regular 

pattern/roster up to twelve hours per shift following consultation between the employer and the majority of 
employees affected.  

(b) The total ordinary hours in a shift cycle shall not exceed an average of 38 hours per week over the period of the 
rostered cycle. 

(c)  For the purpose of assessing the total ordinary hours in a shift cycle, all time up to a maximum of twelve hours 
worked in any day will be taken into account. 

(d) Shift employees shall work such rostered overtime as required to achieve conformity of a shift pattern or roster. 
(e) Subject to the provisions of this paragraph, each shift employee shall be allowed time for a 20 minute crib in 

each shift as nearly as practicable to the middle of the shift, but dependent upon the operational requirements 
from day to day. 

(f) An employee called upon to work a regularly rostered overtime shift not more than once in every four weeks 
shall be paid for that shift at the rate of time and one half for the first two hours and double time thereafter. 

3.2 SHIFT WORK 
(1) A shift employee shall, in addition to that employee’s ordinary time rate, be paid per shift at the rate of $11.10 when on 

afternoon or night shift.  Provided that this rate shall not apply when the employee receives a higher penalty for a shift on 
a Saturday, Sunday or Public Holiday in accordance with this Award.  This rate is applicable on an overtime shift. 

(2) Where an employee, other than an employee who regularly works shift work or cycle work involving shifts, is required to 
work an afternoon or night shift, the employee shall be paid (in lieu of the allowance in sub clause (1)): 
(a) At ordinary rates plus $11.10 when on afternoon or night shift where the employee has received a minimum of 

48 hours notice and / or the employee is required to work for more than 5 consecutive afternoon or night shifts. 
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(b) At time and one quarter where the employee is required to replace a regular shift employee who is absent for 
any reason beyond the control of the employer and the employee works less than 5 consecutive afternoon or 
night shifts. 

(c) At overtime rates where the employee is not provided with a minimum of 48 hours notice and/or is replacing a 
regular shift employee who is absent by reason of a direction of the employer; or is required to return to day 
shift without having had 24 hours off duty. 

(d) The sequence of consecutive shifts shall not be deemed to be broken under sub clause (a) to (c) above hereof by 
reason of rostered days off in respect to employees employed on continuous process work or by a Saturday or 
Sunday in respect to other employees or by any public holiday or any other reason beyond the control of the 
employer. 

(3) Other than as provided for in paragraph (b) of sub clause (2) of this clause any employee shall be required to transfer 
from day work to shift work and vice versa and from shift to shift as required by the employer and wherever possible 
employees will be given maximum notice of a requirement to change rosters. Such transfer shall not result in a reduction 
in the employees ordinary time earnings. 

(4) Where an employee has commenced work, and is sent home and instructed to attend at a later shift, the employee shall be 
paid not less than two hours at ordinary time for the first attendance on the initial shift. 

3.3 SATURDAY WORK 
(1) Other Than Continuous Shift Employees 

(a) All time worked in excess of the ordinary hours by an employee other than a continuous shift employee on 
Saturday shall be paid for at the rate of time and one half for the first two hours and double time thereafter.  
Provided that all work performed after 12.00 noon shall be paid for at the rate of double time. 

(b) All time worked outside ordinary rostered hours on Saturday, shall be paid for at the rates prescribed in 
sub clause (1)(a) of this clause. 

(2) Continuous Shift Employees 
(a) All time worked by continuous shift employees during ordinary hours on Saturdays shall be paid for at the rate 

of time and one half. 
(b) All time worked by continuous shift employees outside ordinary rostered hours on Saturday shall be paid for at 

the rate of double time. 
(c) This rate shall be in lieu of the shift allowances prescribed in sub clause (1) of Clause 3.2 – Shift Work of this 

Award. 
3.4 SUNDAY AND PUBLIC HOLIDAY WORK 

(1) Other Than Continuous Shift Employees 
(a) All time worked in excess of the ordinary hours on Sundays shall be paid at the rate of double time. 
(b) All time worked on any day prescribed as a Public Holiday under this Award shall be paid for at the rate of 

double time and a half. 
(2) Continuous Shift Employees 

(a) All time worked by continuous shift employees on Sundays shall be paid for at the rate of double time. This rate 
shall be in lieu of the shift allowances prescribed in sub clause (1) of Clause 3.2 – Shift Work of this Award. 

(b) All time worked by continuous shift employees during ordinary rostered hours on any of the holidays prescribed 
in Clause 6.2 – Public Holidays of this Award, shall be paid for at the rate of double time. 

(c) All time worked by continuous shift employees outside ordinary rostered hours on any of the holidays 
prescribed in Clause 6.2 – Public Holidays of this Award, shall be paid for at the rate of double time and a half. 

(d) A continuous shift employee rostered off on any of the holidays prescribed in Clause 6.2 - Public Holidays of 
this Award, shall be paid rostered ordinary hours at single time rates. 

3.5 OVERTIME 
(1) Day employees and shift employees (other than Continuous Shift Employees). 

(a) Subject to the provisions of sub clause (3) of this clause, all time worked outside or in excess of the ordinary 
working hours on any day Monday to Friday inclusive shall be paid for at the rate of time and one half for the 
first two hours and double time thereafter. 

(b) Where a day employee or a shift employee (other than a shift employee working a shift inclusive of a paid meal 
break) is required for duty during their usual meal time and their meal time is postponed for more than half an 
hour the employee shall be paid at overtime rates from the time their meal break would normally commence 
until the employee gets a meal break of the customary period. 

(2) Continuous shift employees. 
(a) Subject to the provisions of paragraph (b) of this sub clause, all time worked by a continuous shift employee in 

excess of the ordinary hours as prescribed on a shift other than a rostered shift, shall be paid for at the rate of 
double time, except where such an employee is called upon to work a regularly rostered overtime shift in not 
more than one week in any four weeks, when the employee shall be paid for such shift at time and one-half for 
the first two hours and double time thereafter. 

(b) Time worked in excess of the ordinary working hours shall be paid for at ordinary rates: 
(i) if it is due to private arrangements between the employees themselves; 
(ii) if it does not exceed one hour and is due to a relieving employee not coming on duty at the proper 

time; or 
(iii) if it is for the purpose of effecting the customary rotation of shifts. 
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(3) These overtime rates shall not apply to excess time worked due to private arrangements between the employees 
themselves or owing to a relieving employee failing to come on duty at the proper time.  

(4) The time for which any employee may be paid at ordinary rates instead of overtime due to a relieving employee failing to 
come on duty at the proper time, shall not exceed two hours, after the expiration of which overtime rates shall apply to 
the whole shift. 

(5) Subject to the provisions of the Mines Safety and Inspection Act 1994, no employees covered by this Award shall by 
collective action be a party to any ban on overtime. 

(6) Overtime on shift work shall be based on the rate payable for the shift work.  This shall not apply to the weekend penalty 
rates prescribed by Clause 3.3 - Saturday Work and Clause 3.4 - Sunday And Public Holiday Work of this Award. 

 The provisions of this sub clause do not operate so as to require payment of more than double time rates, or double time 
and a half on a holiday prescribed under this Award. 

(7) In the calculation of overtime rates, each day shall stand alone.  Provided that, when an employee continues working 
beyond midnight on any day, the hours worked after midnight shall be counted as part of the previous day's work for the 
purpose of calculating the rates to be paid. 

(8) When an employee is recalled to work overtime after leaving the employer's business premises (whether notified before 
or after leaving such premises) the employee shall be paid for at least four hours at overtime rates; provided that, except 
in the case of unforeseen circumstances arising, an employee shall not be required to work the full four hours if the job 
for which that employee was recalled is completed within a shorter period, but if such employee is subsequently recalled 
to work within the period of four hours for which payment has been made, an additional payment shall not be made nor 
shall any extra overtime be paid in respect of any period covered by such minimum payment. 

 This sub clause shall not apply in cases where it is customary for an employee to return to the employer's premises to 
perform a specific job outside the employee's ordinary working hours or where the overtime is continuous (subject to any 
reasonable meal break which may be allowed) with the completion or commencement of ordinary working time. 

(9) An employee shall not be compelled to work for more than five and one half hours during ordinary or overtime hours or 
both without a break. 

(10) An employee who without notification on the prior day or shift is required to work overtime shall be entitled to be 
supplied with a meal (or $8.35 in lieu) when that employee works more than one hour beyond the rostered ordinary hours 
of the day or shift. 

3.6 REST BREAKS AND RECALL TO WORK - ALL EMPLOYEES 
(1) When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that employees have at least 

ten consecutive hours off duty between the work of successive days. 
(2) An employee (other than a casual employee) who works so much overtime between the termination of the employee's 

ordinary work on one day and the commencement of the employee's ordinary work on the next day that such employee 
has not at least ten consecutive hours off duty between those times shall, subject to this sub clause, be released after 
completion of such overtime until such employee has had ten consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(3) If, on the instructions of the employer, such an employee resumes or continues work without having had such ten 
consecutive hours off duty, that employee shall be paid at double rates until released from duty for such period and such 
employee shall then be entitled to be absent until that employee has had ten consecutive hours off duty without loss of 
pay for ordinary working time occurring during such absence. 
(a) Where an employee (other than a casual employee or an employee engaged on continuous shift work) is called 

in to work on a Sunday or a holiday preceding an ordinary working day, (b) that employee shall, wherever 
reasonably practicable, be given ten consecutive hours off duty before such employee's usual starting time the 
next day.  If this is not practicable then the provisions of sub clauses (2) and (3) of this clause shall apply. 

 (b) Overtime worked in the circumstances specified in sub clause (7) of Clause 3.5 - Overtime shall not be regarded 
as overtime for the purpose of paragraph (a) of this sub clause, where the actual time worked is less than four 
hours on such call or on each of such calls. 

(4) Provided that the provisions of this clause shall apply in the case of shift employees to rotate from one shift to another, as 
if eight hours were substituted for ten hours when overtime is worked: 
(a) for the purpose of changing shift rosters; or  
(b) where a shift employee does not report for duty; or 
(c) where a shift is worked by arrangement between the employees themselves. 

(5) No employee shall be required to work without a meal break for more than five and a half consecutive hours either: 
(a) from the start of overtime work; or 
(b) from the previous meal break. 

4 RATES OF PAY 
4.1 MINIMUM ADULT AWARD WAGE 

(1) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 2004. 
(3) The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
(4) Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this Award to the Minimum Adult Award Wage of $467.40 per week. 
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(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or 

Jobskill placements or employed under the Commonwealth Government Supported Wage System or to other 
categories of employees who by prescription are paid less than the minimum award rate. 

 (b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

(7) Subject to this clause the Minimum Adult Award Wage shall: 
(a) Apply to all work in ordinary hours. 
(b) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this Award. 
(8) Minimum Adult Award Wage 

The rates of pay in this Award include the minimum weekly wage for adult employees payable under the 2004 State 
Wage Case Decision. Any increase arising from the insertion of the minimum adult award wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this Award which are above the wage rates prescribed in the Award. Such above Award payments include wages payable 
pursuant to enterprise agreements, consent Awards or Award variations to give effect to enterprise agreements and over 
Award arrangements. Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 

(9) Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 

$406.70 per week.  
(b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
(c) Where in this Award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this Award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by this Award for an adult apprentice in force 

immediately prior to 5th June 2003. 
4.2 WAGES 

(1) The minimum rates of wages per week payable under the provisions of this Award shall be as follows (on and from 4 
June 2004): 

 Base 
Rate 

$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 

Process Operator Grade 1 306.80 90.20 142.00 539.00 
Process Operator Grade 2 320.50 90.20 142.00 552.70 
Process Operator Grade 3 333.10 90.20 142.00 565.30 
Process Operator Grade 4 343.40 90.20 142.00 575.60 
Process Operator Grade 5 357.90 90.20 142.00 590.10 
Process Operator Grade 6 379.20 90.20 142.00 611.40 

 The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle.  

 These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement.  

 Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments.  

(2) Leading Hands 
 In addition to the appropriate rate prescribed in sub clause (1) of this clause, a Leading Hand shall be paid the following 

in excess of the highest rate applicable to the work being carried out. 

  $ 
(a) If placed in charge of not less than 3 and not more than 10 other employees 20.40 
(b) If placed in charge of more than 10 and not more than 20 other employees. 30.70 
(c) If placed in charge of more than 20 other employees. 39.80 

(3) Industry Allowance  
 An industry allowance of $90.20 per week, payable for all purposes of the Award, is payable for all employees, in 

addition to the base rate.  Such allowance recognises, and is in payment for, all aspects of work in the nickel industry, 
including the location and nature of individual operations within it. 

4.3 TRAINEESHIPS 
(1) The employer may engage Trainees in any of the classifications contained within this Award. 
(2) The terms of the federal National Training Wage Award 2000 AW790899 (as subsequently amended from time to time) 

apply to this Award provided the following clauses and Schedules are excluded: 
* Clause 3. - Anti-discrimination 
* Clause 4. - Parties Bound 
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* Clause 6. - Super-session 
* Clause 7. - Period of Operation 
* Clause 13. – Dispute Settlement Over Traineeship Schemes 
* Schedule A 
* Schedule B  

5 ALLOWANCES AND FACILITIES 
5.1 MIXED FUNCTIONS 

(1) An employee engaged on duties carrying a higher rate than their ordinary classification shall be paid the higher rate for 
the time they are so engaged but if they are so engaged for more than two hours of one day or shift they shall be paid the 
higher rate for the whole day or shift. 

(2) Any employee regularly engaged in relieving work shall be paid the highest rate applicable to the class of work upon 
which they are employed during any day or shift. 

5.2 SPECIAL RATES 
(1) Heat Money: any employee employed for more than one hour: 

(a) in places where the temperature is raised by artificial means to between 46 and 55 degrees Celsius, shall be paid 
an allowance of 25 cents per hour extra, and/or  

(b) in places where the temperature exceeds 55 degrees Celsius shall be paid 30 cents per hour extra.  
(2) Dust Money: any employee required to work in excessively dusty areas shall be paid an allowance of 25 cents per hour 

extra.  Excessively dusty areas shall be determined from time to time by the parties to this Award but shall include: 
(a) Dust handling area on precipitator 
(b) Dust handling on boilers 
(c) Feeding system on furnace 
(d) Return crushing system 

6 LEAVE 
6.1 ANNUAL LEAVE 

(1) (a) Except as hereinafter provided a period of four weeks’ leave with payment of ordinary wages as prescribed in 
paragraph (b) hereof shall apply for each year of service and shall accrue pro rata on a weekly basis.  

 (b) (i) An employee before going on leave shall be paid wages they would have received in respect of the 
ordinary time he or she would have worked had he or she not been on leave during the relevant period. 

  (ii) Subject to paragraph (c) hereof an employee shall, where applicable, have the amount of wages to be 
received for annual leave calculated by including the following where applicable. 
(aa) The rate applicable to the employee as prescribed in Clause 4.2 - Wages and; 
(bb) Subject to paragraph (c)(ii) hereof the rate prescribed for work in ordinary time by Clause 

3.2 - Shift Work, Clause 3.3 - Saturday Work and Clause 3.4 - Sunday and Public Holiday 
Work of the Award according to the Employee's roster or projected roster including 
Saturday and Sunday shifts; 

(cc) The rate payable pursuant to Clause 5.1 - Mixed Functions calculated on a daily basis, 
which the employee would have received for ordinary time during the relevant period 
whether on a shift roster or otherwise; 

(dd) Any other rate to which the employee is entitled in accordance with their contract of 
employment for ordinary hours of work;  provided that this provision shall not operate so as 
to include any payment which is of similar nature to or is paid for the same reasons as or is 
paid in lieu of those payments prescribed by Clause 3.5 - Overtime and Clause 5.2 - Special 
Rates of this Award, nor any payment which might have become payable to the employee as 
reimbursement for expenses incurred. 

 (c) During a period of annual leave an employee shall receive a loading calculated on the rate of wage prescribed 
by paragraph (b)(ii)(aa) hereof.  The loading shall be as follows: 
(i) Day Employees - An employee who would have worked on day work had they not been on leave - a 

loading of  17.5%; 
(ii) Shift Employees - An employee who would have worked on shift work had they not been on leave - a 

loading of  17.5%. 
  Provided that where a shift employee would have received shift loadings prescribed by Clause 3.2 - Shift Work, 

Clause 3.3 - Saturday Work and Clause 3.4 - Sunday and Public Holiday Work for their ordinary hours had they 
not been on leave during the relevant period and such loadings would have entitled the employee to a greater 
amount than the loading of 17.5% then the shift loadings shall be added to the rate of wage prescribed by 
paragraph (b)(ii)(aa) hereof, in lieu of the 17.5% loading. 

  Provided further, that if the shift loadings would have entitled the employee to a lesser amount than the loading 
of 17.5%, then such loading of 17.5% shall be added to the rate of wage prescribed by paragraph (b)(ii)(aa) 
hereof, in lieu of shift loadings. 

  The loading prescribed by this sub clause shall not apply to proportionate leave on termination. 
(2) After one week’s continuous service in any qualifying twelve month period, an employee whose employment terminates 

shall, subject to the provisions of sub clause (5) of this clause, be paid 2.923 hours at their ordinary rate of wage in 
respect of each completed week of service.  
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(3) Continuous shift employees, that is shift employees engaged in continuous process work who are rostered to work 

regularly on Sundays and holidays shall be allowed one week’s leave in addition to the leave prescribed in sub clause (1) 
hereof.  All leave shall be accrued on a weekly basis.  

(4) The amounts to be paid hereunder shall be calculated at the rate prevailing at the time the payment is made. 
(5) If an employee’s employment terminates in circumstances other than those referred to in sub clause (2) before they have 

taken the leave prescribed under this Award the employee shall be paid for any untaken leave that relates to a completed 
year of service or, in a case to which sub clause (7) or (9) of this Clause applies in lieu of so much that leave as has been 
allowed, unless: 
(a) the employee has been dismissed for misconduct; and 
(b) the misconduct for which the employee has been dismissed occurred prior to the completion of that qualifying 

period. 
(6) If any of the holidays prescribed in Clause 6.2 of this Award falls during the employee's period of annual leave and is 

observed on a day which in the case of that employee would have been an ordinary working day that day shall not be 
counted as annual leave. 

(7) An employer may close down their operation or sections thereof for the purposes of allowing annual leave to all or the 
majority of their employees employed generally or in any such section or sections and,  
(a) in the event of an employee being employed for portion only of a year the employee shall only be entitled to 

such leave on full pay as is proportionate to their length of service; 
(b) during that period with such employer and if such leave is not equal to the leave given to the other employees 

the employee shall not be entitled to work or pay whilst the other employees of such employer are on leave on 
full pay. 

(8) The provisions of this clause do not apply to casual employees. 
(9) (a) An employee who, at the commencement of their annual leave, has an entitlement to payment for non-

attendance on the ground of personal ill health for not less than 38 hours under the provisions of Clause 6.4 – 
Sick Leave of this Award and who, within fourteen days of resuming work, produces to the employer evidence 
that would satisfy a reasonable person that during annual leave the employee was confined to their home or to a 
hospital for a period of at least seven consecutive days for a reason which, if they had not been on annual leave, 
would have entitled the employee to be on sick leave for so much of that period as the employee would 
otherwise have been entitled to payment under that clause. 

 (b) An employee to whom paragraph (a) applies shall take the period deemed to be sick leave as annual leave at a 
time convenient to the employer but on ordinary pay, without the loading prescribed in paragraph (c) of sub 
clause (1) of this clause. 

(10) Any time in respect of which an employee is absent from work, except time for which the employee is entitled to claim 
paid leave as prescribed by this Award shall not count for the purpose of determining their right to annual leave. 

(11) Where an employer and an employee have not agreed when the employee is to take their annual leave, subject to 
sub clause (12), the employer is not to refuse the employee taking, at any time suitable to the employee, any period of 
annual leave the entitlement to which accrued more than 12 months before that time. 

(12) The employee is to give the employer at least two weeks notice of the period during which the employee intends to take 
their leave. 

(13) Subject to subclauses (11) and (12), annual leave shall be taken at the convenience of the management of the mine but 
employees shall receive one month's notice of the date of which the leave is to commence. 

6.2 PUBLIC HOLIDAYS. 
(1) The following days or the days observed in lieu shall be allowed as holidays without deduction of pay, namely, New 

Year's Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Foundation Day, Sovereign's 
Birthday, Christmas Day and Boxing Day. 

(2) When any of the days mentioned in this sub clause falls on a Saturday or a Sunday the holiday shall be observed on the 
next succeeding Monday and when Boxing Day falls on a Sunday or a Monday the holiday shall be observed on the next 
succeeding Tuesday. 

 In each case the substituted day shall be a holiday without deduction of pay, and the day for which it is substituted, shall 
not be a holiday. 

(3) Any employee absent from work without reasonable cause, proof of which shall lie upon the employee on the whole or 
portion of the working day succeeding a holiday provided for herein, shall not be entitled to payment for the time so 
absent from work. 

6.3 LONG SERVICE LEAVE 
Employees covered by this Award shall be entitled to Long Service Leave in accordance with the Long Service Leave 
General Order of the Western Australian Industrial Relations Commission, that is published in Part 1 (January) each year 
in the Western Australian Industrial Gazette. 

6.4 SICK LEAVE 
(1) Subject as hereinafter provided a full-time employee shall be entitled to payment for non-attendance on the ground of 

personal ill health or injury for up to 10 working days or 76 hours, whichever is the lesser, each year, accrued on a 
weekly basis.  

(2) Part-time employees who are paid a proportion of a full-time employee’s pay or paid according to the number of hours 
worked shall be entitled to the proportion of the number of hours worked each week that the average number of hours 
each week bears to 38, up to 76 hours each year. 

(3) This clause shall not apply where the employee is entitled to compensation under the Workers’ Compensation and Injury 
Management Act 1981. 
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(4) An employee shall not be entitled to receive wages from the employer for any time lost through illness or injury caused 
by the employee’s own serious and wilful misconduct or gross and wilful neglect. 

(5) An employee, who claims to be entitled to paid leave under this clause, is to provide the employer with evidence that 
would satisfy a reasonable person of the entitlement. 

(6) Sick leave shall accumulate from year to year so that any balance of the period specified in sub clause (1) of this clause 
which has in any year not been allowed to any employee by their employer as paid sick leave, may be claimed by the 
employee subject to the condition hereinbefore prescribed, shall be allowed by their employer in any subsequent year 
without diminution of the sick leave prescribed in respect of that year. 

(7) The provisions of this clause do not apply to casual employees. 
6.5 CARER’S LEAVE 

(3) Use of Sick Leave  
(a) An employee with responsibilities in relation to either members of their immediate family or members of their 

household who need their care and support shall be entitled to use, 
(b)  in accordance with this sub clause, any sick leave entitlement for absences to provide care and support for such 

persons when they are ill or injured.  Such leave shall not exceed five (5) days in any calendar year and is not 
cumulative. 

(c) The employee shall provide evidence to the employer as to the fact of illness or injury of the person and the 
requirement for the care and support that would satisfy a reasonable person. 

(d) The entitlement to use sick leave is subject to: 
(i) The employee being responsible for the primary care of the person concerned; and 
(ii) The person concerned being either a member of the employee’s family or a member of the employee’s 

household. 
(iii) The term “member of the employee’s family” means any of the following persons: 

(aa) The employee’s spouse or de facto partner. 
(bb) A child for whom the employee has parental responsibility as defined by the Family Court 

Act 1997. 
(cc) An adult child of the employee. 
(dd) A parent, sibling, or grandparent of the employee. 

(e) The employee shall, wherever practicable, give the employer notice prior to the absence of the intention to take 
leave, the name of the person requiring care and their relationship to the employee, the reasons for taking such 
leave and the estimated length of absence.  

(f) If it is not practicable for the employee to give prior notice of absence, the employee shall notify the employer 
by telephone of such absence at the first opportunity on the day of the absence. 

(4) Use of Unpaid Leave 
An employee may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care to a 
family member who is ill or injured. 

6.6 BEREAVEMENT LEAVE 
(1) An employee on the death of: 

(a) Spouse or de facto partner. 
(b) Child or step child. 
(c) Parent, step parent or parent-in-law. 
(d) Sibling. 
(e) Grandparent. 
(f) Any person, who immediately before that person’s death, lived with the employee as a member of the employee’s 

family is entitled to paid bereavement leave of up to three days which do not need to be consecutive. 
(2) If requested, evidence of the entitlement to bereavement leave that would satisfy a reasonable person is to be furnished to 

the employer. 
(3) Bereavement leave is not to be taken during any other type of leave. 

6.7 PARENTAL LEAVE 
The provisions of this clause apply to full-time and part-time employees, but do not apply to casual employees. 
Subject to the terms of this clause employees are entitled to parental leave and to work part-time in connection with the 
birth or adoption of a child. 

(1) Basic Entitlements  
(a) An employee, other than a casual employee, and their spouse are entitled to unpaid parental leave totalling 52 

weeks in respect of: 
(i) the birth of a child; or 
(ii) the placement  of a child with the view to the adoption of the child by the employee. 

(b) To obtain parental leave, an employee must satisfy the following basic requirements:  
(i) The employee has, before the expected date of birth or placement, completed at least 12 months 

continuous service with the employer. 
(ii) The employee has given the employer at least ten weeks written notice of their intention to take the 

leave, unless due to circumstances it is impractical or unreasonable to do so. 
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(iii) The employee has complied with paragraph (c) of this sub clause. 
(c) Except for a period of one week at the time of the birth or placement, an employee and their partner must take 

parental leave at different times.  
(d) The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s partner in 

relation to the same child, except for the period of one week’s leave referred to in paragraph (c) of this 
sub clause. 

(e) An employee may take other leave (for example, annual leave) in conjunction with parental leave, but this will 
reduce the amount of parental leave they may take in accordance with sub clause (7) of this clause.  

(f) An employee who takes parental leave is, in most circumstances, entitled to return to the position which they 
held before the leave was taken.  

(g) The absence of an employee on parental leave shall not break the continuity of service of an employee but shall 
not be taken into account in calculating the period of service for any purpose in terms of this Award. 

(2) Definitions  
 ''adoption'' in relation to a child, is a reference to a child who: 

(a) is not the natural child or the step-child of the employee or the employee’s spouse; 
(b) is less than 5 years of age; and 
(c) has not lived continuously with the employee for six months or longer. 
''employee''   includes a part-time employee, but not a casual or seasonal employee;  
''continuous service'' means service (otherwise than as a casual or seasonal employee) under an unbroken contract of 
employment, and includes a period of leave, or a period of absence, authorised: 
(a) by the employer;  
(b) by an award or order of a court or tribunal or a workplace agreement certified by such a body; or 
(c) by a contract of employment.   
''expected date of birth'' means the day certified by a medical practitioner to be the day on which the medical 
practitioner expects the employee or the employee’s spouse, as the case may be, to give birth to a child. 
''medical certificate'' means a certificate signed by a registered medical practitioner. 
''placement''  means the placement, by an adoption agency, of a child with an employee for adoption. 
''spouse''  includes a de facto partner. 

(3) Notice Requirements 
The written notice required in placitum (ii) of paragraph (b) of sub clause (1) shall include: 
(a) A specification of the first and last days of the period of leave, provided that a female employee who has given 

notice of her intention to take parental leave, other than for adoption, is to start the leave six weeks before the 
expected date of birth unless in respect of any period closer to the expected date of birth a medical practitioner 
has certified that the employee is fit to work. 

(b) In the case where parental leave is taken for the birth of a child, the employee must give to the employer: 
(i) A medical certificate that states that the employee or the employee’s spouse is pregnant and specifies 

the estimated date of birth. 
(ii) A statutory declaration that: 

(aa) supports the particulars notified; 
(bb) the employee will be the child's primary care-giver throughout the period of parental leave; 

and   
(cc) that the employee will not engage in any conduct inconsistent with their contract of 

employment while on parental leave. 
(c) In the case where parental leave is taken for the adoption of a child, the employee must give to the employer:  

(i) a statement from the adoption agency of the proposed date of placement of the child; and  
(ii) a statutory declaration that: 

(aa) the child will be at the proposed date of the placement, or was, at the date of the placement, 
as the case requires, under the age of 5 years;  

(bb) is not a child or step-child of the employee or the employee's spouse; 
(cc) will not have, at the proposed date of the placement, or had not, at the date of the 

placement, as the case requires, previously lived with the employee for a continuous period 
of 6 months or more; 

(dd) the employee will be the child's primary care-giver throughout the period of parental leave; 
and 

(ee) will not engage in any conduct inconsistent with the employee's contract of employment 
while on adoption leave.   

(d) An employee who has given notice of their intention to take parental leave is to notify the employer, in the form 
of a statutory declaration, of particulars of any period of parental leave taken or to be taken by the employee’s 
spouse in relation to the same child. 

(e) An employee who is taking parental leave is to notify the employer of any change to the date on which the 
employee wishes to start or finish the leave. 
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(f) The starting and finishing dates of a period of parental leave is, subject to this sub clause, to be agreed between 
the employer and employee. 

(4) Transfer to Safe Job 
(a) Where, in the opinion of a registered medical practitioner, illness or risks arising out of the pregnancy or 

hazards connected with the work assigned to the employee make it inadvisable for the employee to continue at 
her present work, the employee shall, if the employer deems it practicable, be transferred to a safe job at the rate 
and on the conditions attaching to that job until the commencement of the parental leave.  

(b) Where the transfer to a safe job is not practicable, the employee may, or the employer may require the 
employee to, take leave for such period as is certified necessary by a registered medical practitioner. Such leave 
shall be treated as parental leave for purposes of this section. 

(5) Variation to Period of Parental Leave 
(a) Provided that the maximum period of parental leave does not exceed the period to which the employee is 

entitled under sub clause (7) hereof: 
(i) The period of parental leave may be lengthened once only by the employee giving not less than 14 

days notice in writing stating the period by which the leave is to be lengthened. 
(ii) The period may be further lengthened by agreement between the employee and the employer. 

(b) The period of parental leave may, with the consent of the employer, be shortened by the employee giving not 
less than 14 days notice in writing stating the period by which the leave is to be shortened.  

(6) Special Parental Leave 
(a) Where an employee is not yet on parental leave and her pregnancy terminates after 28 weeks other than by the 

birth of a living child, the employee shall be entitled to: 
(i) Such period of unpaid leave as a registered medical practitioner certifies as necessary before her 

return to work; and / or  
(ii) For illness other than the normal consequences of confinement, paid sick leave to which she is 

entitled and which a registered medical practitioner certifies as necessary for her return to work. 
(b) The aggregate of parental leave, special parental leave and sick leave shall not exceed the period of leave 

granted under sub clause (7) of this clause. 
(7) Period of Entitlement 
 An employee who qualifies for parental leave under this sub clause, is entitled to a period of 52 weeks unpaid leave, less 

the total of: 
(a) Each period of unpaid leave, or paid sick leave, other than parental leave, that the employer has already granted 

to the employee in respect of the same pregnancy; and 
(b) Each period of annual leave, or long service leave, that the employee has applied for instead of, or in 

conjunction with, parental leave in respect of the pregnancy; and 
(c) Each period of special parental leave; and 
(d) Each period of parental leave taken by the employee’s spouse and specified in paragraph (d) of sub clause (3) of 

this clause. 
(8) Effect on Parental Leave of Failure to Complete 12 months Continuous Service  

If parental leave has been granted on the basis that it is reasonable to expect that the employee will complete a period of at 
least 12 months continuous service with the employer on a particular day, the employer may cancel the leave if the 
employee does not complete such a period on that day.  

(9) Effect on Parental Leave in Certain Circumstances 
(a) This sub clause applies if an employer has granted parental leave to an employee and:  

(i) the pregnancy terminates otherwise than by the birth of a living child; 
(ii) the employee gives birth to a living child but the child later dies; 
(iii) the adoption of a child does not take place; or 
(iv) the adoption of a child takes place but does not continue. 

(b) The employer may cancel the parental leave at any time before it begins.  
(c) If the parental leave has begun, the employee may notify the employer in writing that the employee wishes to 

return to work.  
(d) If the employee does so, the employer must notify them in writing of the day on which they are to return to 

work. That day must be within four weeks after the employer received the notice under sub clause (3) of this 
clause. 

(e) If the parental leave has begun, the employer may notify the employee in writing that the employee must return 
to work on a specified day that is not less than four weeks after the notice is given.  

(f) If the employee returns to work, the employer must cancel the rest of the parental leave.  
(10) Effect on Parental Leave if Employee Ceases to be Primary Caretaker of Child 

(a) This sub clause applies if: 
(i) for a substantial period beginning on or after the beginning of an employee's parental leave, the 

employee is not the child's primary care-giver; and 
(ii) having regard to the length of that period and to any other relevant circumstances, it is reasonable to 

expect that the employee will not again become the child's primary care-giver within a reasonable 
period.  
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(b) The employer may notify the employee in writing that the employee must return to work on a specified day that 
is not less than four weeks after the notice is given.  

(c) If the employee returns to work, the employer must cancel the rest of the leave. 
(11) Return to Work After Parental Leave 

(a) This sub clause applies when an employee returns to work after a period of parental leave. 
(b) The employer must employ the employee in the position they held immediately before starting parental leave, 

provided that in the case of a female employee: 
(i) if she was transferred to a safe job because of her pregnancy, the position shall be the one 

immediately before the transfer; or  
(ii) if she began working part-time because of the pregnancy, the position shall be the one immediately 

before she so began. 
(c) If that position no longer exists but there are other positions available which the employee is qualified for and is 

capable of performing, the employee shall be entitled to a position as nearly comparable in status and pay to 
that of their former position. 

(12) Replacement Employee  
An employer must not employ a person:  
(a) to replace an employee while they are on parental leave; or    
(b) to replace an employee who, while another employee is on parental leave, is to perform the duties of the 

position held by the other employee; unless the employer has informed the person: 
(c) that their employment is only temporary; and 
(d) about the rights of the employee who is on parental leave.   

(13) Termination of Employment 
(a) An employee on parental leave may terminate their employment at any time during the period of leave by 

notice given in accordance with this Award. 
(b) An employer shall not terminate the employment of an employee on the ground of her pregnancy or of their 

absence on parental leave, but otherwise the rights of the employer in relation to termination of employment are 
not hereby affected. 

(14) Part-time Work 
(a) This sub clause only applies where the employer and employee have reached agreement that an employee may 

work part-time under the circumstances and according to the conditions contained in this sub clause. 
(b) With the agreement of the employer: 

(i) an employee may work part-time in one or more periods at any time from the date of birth of their 
child until its second birthday or, in relation to adoption, from the date of placement of the child until 
the second anniversary of the placement. 

(ii) a female employee may work part-time in one or more periods while she is pregnant where part-time 
work is, because of the pregnancy, necessary or desirable. 

(c) An employee, who has had at least 12 months continuous employment with an employer immediately before 
commencing part-time work under this sub clause, has at the expiration of the period of such part-time 
employment the right to return to his or her former position. 

(d) Subject to the provisions of this sub clause part-time employment shall be in accordance with the provisions of 
this Award which shall apply pro-rata. 

(e) Before commencing a period of part-time employment under this sub clause the employee and the employer 
shall agree:   
(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the employee, the days upon which they will be worked and 

commencing times for the work;   
(iii) upon the classification applying to the work to be performed; and   
(iv) upon the period of part-time employment.   

(f) The terms of the agreement may be varied by consent.   
(g) The terms of this agreement or any variation to it shall be reduced to writing and retained by the employer. A 

copy of the agreement and any variation to it shall be provided to the employee by the employer.   
(h) (i) The employment of a part-time employee under this sub clause, may be terminated in accordance 

with the provisions of this Award but may not be terminated by the employer because the employee 
has exercised or proposes to exercise any rights arising under this sub clause or has enjoyed or 
proposes to enjoy any benefits arising under this sub clause.   

(ii) Any termination entitlements payable to an employee whose employment is terminated while 
working part-time under this sub clause, or while working full-time after transferring from part-time 
work under this sub clause, shall be calculated by reference to the full-time rate of pay at the time of 
termination and by regarding all service as a full-time employee as qualifying for a termination 
entitlement based on the period of full-time employment and all service as a part-time employment on 
a pro rata basis.  

(i) An employer may request, but not require, an employee working part-time under this sub clause to work outside 
or in excess of the employee's ordinary hours of duty provided for in accordance with paragraph (e) of this 
sub clause. 
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(j) The work to be performed part-time need not be the work performed by the employee in their former position 
but shall be worked otherwise performed under this Award. 

6.8 JURY SERVICE 
An employee required for jury service during their ordinary working hours shall be granted leave with pay for all periods 
of time they are so required for jury service.  An employee when applying for such leave, shall be required to support 
their application with written proof of their attendance at such jury service. 

7 DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 

(1) This Clause applies to any grievance including any questions, disputes or difficulties arising under this Award.   
(2) Until the steps set out in the following dispute resolution procedure are completed or the matter is otherwise determined, 

work shall continue as normal and as directed by the employer.  No party shall be prejudiced as to the final settlement by 
the continuance of work in accordance with this paragraph. 

(3) The dispute resolution procedure is as follows: 
(a) An employee or group of employees will firstly refer any grievance to their supervisor who will attempt to 

resolve the matter expeditiously. 
(b) If the matter is not resolved, the supervisor will refer it to the site manager. 
(c) If the site manager is unable to resolve the dispute it will be referred to the relevant manager for discussion and 

resolution. 
(d) If, after referral at the operations manager stage, the matter remains unresolved, a three (3) working day cooling 

off period shall apply.  Either party will give the other notice of their intentions in writing during the cooling off 
period. 

(e) If the dispute remains unresolved at the end of the cooling off period then the dispute shall be referred to the 
Commission. 

(f) At any stage of this process the employee has the right to request representation.  Representation may be by 
anyone including a work colleague, union representative or staff member. 

8 KEEPING OF RECORDS 
8.1 EMPLOYMENT RECORDS 

(1) Each employer shall keep employment records containing: 
(a) The employee's name, and if the employee is under 21 years of age, their date of birth. 
(b) Any Industrial Instrument that applies. 
(c) The date on which the employee commenced employment with the employer. 
(d) All leave taken by the employee, whether paid, partly paid or unpaid. 
(e) The information necessary for the calculation of the entitlement to, and payment for long service leave under 

this Award. 
(2) Industrial instrument means: 

(a) This Award. 
(b) An Order of the Commission. 
(c) An Industrial Agreement. 

(3) The employer shall keep and maintain a time and wages record showing: 
(a) The name of each employee. 
(b) For each day: 

(i) The time at which the employee started and finished work. 
(ii) The period or periods for which the employee was paid. 
(iii) Details of work breaks, including meal breaks. 

(c) For each pay period: 
(i) The employee's designation. 
(ii) The total number of hours worked each week. 
(iii) The allowances paid. 
(iv) The wages paid. 
(v) The gross and net amounts paid to the employee under the Industrial Instrument. 
(vi) All deductions and reasons for them. 

(4) The employer shall on the written request by a relevant person: 
(a) Produce to the person the employment records (including the time and wages record) relating to the employee. 
(b) Let the person inspect the employment records (including the time and wages record). 
(c) Let the relevant person enter the premises of the employer for the purpose of inspecting the records. 
(d) Let the relevant person take copies of or extracts from the records. 

(5) A "relevant person" means: 
(a) The employee concerned. 
(b) If the employee is a represented person, his or her representative. 
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(c) A person authorised in writing by the employee. 
(d) An Officer referred to in section 93 of the Industrial Relations Act 1979 (as amended) authorised in writing by 

the Registrar. 
(6) An employer shall comply with a written request not later than: 

(a) At the end of the next pay period after the request is received;  or 
(b) The seventh day after the day on which the request was made to the employer. 

(7) An employer must ensure that the records are kept in accordance with the Industrial Relations (General) Regulations 
1997. 

8.2 RIGHT OF ENTRY FOR DISCUSSIONS WITH EMPLOYEES 
(1) An authorised representative of an organisation may enter, during working hours, any premises where relevant employees 

work, for the purpose of holding discussions at the premises with any relevant employees who wish to participate in those 
discussions. 

(2) An 'authorised representative' means a person who holds an authority in force under Division 2G of the Industrial 
Relations Act 1979 (as amended). 

(3) A ‘relevant employee’ means an employee who is a member of an organisation or who is eligible to become a member of 
the organisation. 

(4) The authorised representative shall give at least 24 hours notice to the employer. 
8.3 RIGHT OF ENTRY TO INVESTIGATE BREACHES 

(1) Upon giving 24 hours written notice, an authorised representative of the Union may enter, during working hours, any 
premises where relevant employees work, for the purpose of investigating any suspected breach of the Industrial 
Relations Act 1979, the Long Service Leave Act 1958, the Minimum Conditions of Employment Act 1993, the 
Occupational Safety and Health Act 1984, the Mines Safety and Inspection Act 1994 or an award, order, industrial 
agreement or employer-employee agreement that applies to any such employee. 

(2) 'Authorised representative' in this clause has the same meaning as in sub clause (2) of Clause 8.2 - Right of Entry for 
Discussions with Employees. 

(3) For the purpose of investigating any breach, the authorised representative may: 
(a) Subject to sub clause (5) require the employer to produce for the representative’s inspection, during working 

hours at the employer’s premises or at any mutually convenient time and place, any employment records of 
employees or other documents, other than workplace agreements or employer-employee agreements, kept by 
the employer that are related to the suspected breach; 

(b) Make copies of the entries in the employment records or documents related to the suspected breach; and 
(c) During working hours, inspect or view any work, material, machinery, or appliance that is relevant to the 

suspected breach. 
(4) The employer is not required to produce an employment record of an employee if the employee is a party to an employer-

employee agreement and has made a written request to the employer that the record not be available for inspection by an 
authorised representative. 

(5) An authorised representative is not allowed to enter premises where relevant employees work for the purposes of 
investigating a suspected breach of an employer-employee agreement to which a relevant employee is a party unless the 
authorised representative is authorised in writing by that relevant employee to carry out the investigation. 

(6) An authorised representative is not entitled to require the production of employment records or other documents unless, 
before exercising the power, the authorised representative has given the employer concerned: 
(a) If the records or other documents are kept on the employers premises, at least 24 hours written notice;  or 
(b) If the records or other documents are kept elsewhere, at least 48 hours written notice. 

(7) An authorised representative shall, upon request of the occupier of the premises, show their authority before entering the 
premises. 

8.4 PAYMENT OF WAGES 
(1) Wages shall be paid monthly into an account nominated by the employee, except where by mutual agreement between the 

employee and employer, payment is made by cash or cheque. 
(2) At or before the time at which the employee is paid their wages, they shall be issued with an advice showing the gross 

amount of wages and allowances due, all deductions there from, the total number of hours worked, including the number 
of overtime hours and the rate at which such overtime has been paid.  The pay advice may be in the form of an electronic 
pay slip. 

9 REGISTERED ORGANISATION MATTERS 
9.1 NOTICE BOARDS 

The employer shall provide notice boards for the posting of official union notices and may remove any notice which is 
not signed by an official of the union concerned or by a shop steward of that union. 

9.2 SHOP STEWARDS 
Upon notification in writing by the secretary of the union of the appointment of shop stewards they shall continue to be 
recognised by the company. 

10 SUPERANNUATION 
10.1 – SUPERANNUATION 

(1) Subject to the amendments set out in sub clause (2) below WMC Resources Ltd will continue to make superannuation 
contributions on behalf of employees covered by this Award in accordance with the Nickel Smelting (Western Mining 
Corporation Ltd) Award 1972 No 18 of 1972 Western Mining Limited Occupational Superannuation Order (1993) 73 
WAIG 2346 (the Order). 

(2) The following amendments apply to the Order: 
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(a) The Superannuation Fund means the Plum Financial Services Ltd (Fund) ABN: 35 081 812 731 or other fund 
approved for the purposes of the Superannuation Industry (Superannuation) Act 1993 (C’th) nominated by 
WMC Resources Ltd.  

(b) The Company means WMC Resources Limited (WMC). 
(c) WMC’s contribution to the Superannuation Fund in respect of employees covered by this Award will be 9% or 

such other percentage as prescribed by the Superannuation Guarantee (Administration) Act 1992 (C’th). 
11 REDUNDANCY 

11.1 – REDUNDANCY 
(1) Discussions Before Terminations 

(a) Where an employer has made a definite decision that the employer no longer wishes the job the employee has 
been doing done by anyone and this is not due to the ordinary and customary turnover of labour and that 
decision may lead to termination of employment, the employer shall hold discussions with the employees 
directly affected and with their union. 

(b) The discussions shall take place as soon as is reasonably practicable after the employer has made a definite 
decision which will invoke the provisions of sub clause (1) paragraph (a) hereof and shall cover, among other 
things, any reasons for the proposed terminations, measures to avoid or minimise the terminations and measures 
to minimise any adverse affect of any terminations on the employees concerned. 

(c) For the purpose of the discussion the employer shall, as soon as practicable, provide in writing to the employees 
concerned and their union, all relevant information about the proposed terminations including the reasons for 
the proposed terminations, the number and categories of employees likely to be affected and the number of 
employees normally employed and the period over which the terminations are likely to be carried out.  Provided 
that any employer shall not be required to disclose information that may seriously harm the employer’s business 
undertaking or the employer's interest in the carrying on, or disposition of the business undertaking. 

(2) Transfer to Lower Paid Duties 
 Where an employee is transferred to lower paid duties for reasons set out in sub clause (1) hereof, the employee shall be 

entitled to the same period of notice of transfer as the employee would have been entitled to had the employment been 
terminated, and the employer may at the employer’s option, make payment in lieu thereof of an amount equal to the 
difference between the former ordinary weekly rate of wage and the new lower ordinary weekly rate of wage for the 
number of weeks of notice still owing.  

(3) Severance Pay 
(a) In addition to the period of notice prescribed in Clause 2.1 – Contract of Service, sub clause (2) paragraph (a), 

of this Award, for ordinary termination, and subject to further order of the Commission, an employee whose 
employment is terminated for reasons set out in sub clause (1) paragraph (a) hereof, shall be entitled to the 
following amount of severance pay in respect of a continuous period of service. 

Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks' pay 
2 years and less than 3 years 6 weeks' pay 
3 years and less than 4 years 7 weeks' pay 
4 years and less than 5 yeas 8 weeks' pay 
5 years and less than 6 years 10 weeks' pay 
6 years and less than 7 years 11 weeks' pay 
7 years and less than 8 years 13 weeks' pay 
8 years and less than 9 years 14 weeks' pay 
9 years and less than 10 years 16 weeks' pay 
10 years and over 12 weeks' pay 

  “Week’s Pay” means the ordinary weekly rate of wage for the employee concerned.  Provided that the 
severance payments shall not exceed the amount which the employee would have earned if employment with 
the employer had proceeded to the employee’s normal retirement date. 

(b) For the purpose of this clause continuity of service shall not be broken on account of: 
(i) any interruption or termination of the employment by the employer if such interruption or termination 

has been made merely with the intention of avoiding obligations hereunder in respect of leave of 
absence:  

(ii) any absence from work on account of personal sickness or accident for which an employee is entitled 
to claim sick pay as prescribed by this Award or on account of leave lawfully granted by the 
employer; or  

(iii) any absence with reasonable cause, proof whereof shall be upon the employee;  
  Provided that in the calculation of continuous service under this sub clause any time in respect of which an 

employee is absent from work except time for which an employee is entitled to claim annual leave, sick pay, 
long service leave, bereavement leave and public holidays as prescribed by this Award shall not count as time 
worked.  

(4) Employee Leaving During Notice 
 An employee whose employment is to be terminated for reasons set out in sub clause (1) paragraph (a) hereof, may 

terminate their employment during the period of notice and, if so, shall be entitled to the same benefits and payments 
under this clause had the employee remained with the employer until the expiry of such notice. 

 Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice. 
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(5) Alternative Employment 
 An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied if the employer either offers or obtains acceptable alternative employment for an employee. 
(6) Time Off During Notice Period 

(a) During the period of notice of termination of employment given by an employer, an employee whose 
employment is to be terminated for reasons set out in paragraph (a) of sub clause (1) of this clause that 
employee shall for the purpose of seeking other employment be entitled to be absent from work during each 
week of notice up to a maximum of eight ordinary hours without deduction of pay.  

(b) If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or the employee shall not receive payment for the time absent.  For this purpose a 
statutory declaration will be sufficient.  

(7) Notice to Centrelink  
 Where a decision has been made to terminate more than 15 employees in the circumstances outlined in sub clause (1) 

paragraph (a) hereof, the employer shall notify Centrelink thereof as soon as possible giving relevant information 
including the number and categories of the employees likely to be affected and the period over which the terminations are 
intended to be carried out. 

(8) Superannuation Benefit 
 Subject to an order of the Commission, where an employee who is terminated receives a benefit from a superannuation 

scheme, the employee shall only receive under sub clause (3) hereof, the difference between the severance pay specified 
in that sub clause and the amount of the superannuation benefit the employee receives, which is attributable to employer 
contributions only. 

(9) Transmission of Business 
(a) Where, before or after the date of this Award, a business is transmitted from an employer (in this sub clause 

called “the transmittor”) to another employer (in this sub clause called “the transmittee”), an employee who at 
the time of such transmission was an employee of the transmittor in that business becomes an employee of the 
transmittee: 
(i) the continuity of the employment of the employee shall be deemed not to have been broken by reason 

of such transmission; and  
(ii) the period of employment which the employee has had with the transmittor or any prior transmittor 

shall be deemed to be service of the employee with the transmittee. 
(b) In this sub clause “business” includes trade, process, business or occupation and includes part of any such 

business and “transmission” includes transfer, conveyance, assignment or succession whether by agreement or 
by operation of law and “transmitted” has a corresponding meaning.  

(10) Employees With Less Than One Year’s Service 
 This clause shall not apply to employees with less than one year’s continuous service and the general obligation on 

employers should be no more than to give relevant employees an indication of the impending redundancy at the first 
reasonable opportunity, and to take such steps as may be reasonable to facilitate the obtaining by the employees of 
suitable alternative employment. 

(11) Employees Exempted 
 This clause shall not apply where employment is terminated as a consequence of conduct that justifies instant dismissal 

including malingering, inefficiency or neglect of duty or in the case of casual employees, apprentices or employees 
engaged for a specific period of time or for a specified task or tasks.  

(12) Employers Exempted 
 Subject to an order of the Commission, in particular redundancy case, this clause shall not apply to employers who 

employ less than 15 employees. 
(13) Incapacity to Pay 
 An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied on the basis of the employer’s incapacity to pay. 
12 NAMED PARTIES AND RESPONDENTS 

Union Party to the Award 
The Australian Workers' Union, West Australian Branch, Industrial Union of Workers is a named party and respondent to 
this Award. 
Employer Party to the Award 
WMC Resources Limited is a named party and respondent to this Award. 

APPENDIX ONE 
FORMULAS 

The allowances contained in the following awards are to be adjusted in accordance with the provisions set out below except when 
application is made to vary an allowance due to a special circumstance: 
Building and Engineering Trades (Nickel Mining and Processing) Award, 1968; 
Engineering and Engine Drivers’ (Nickel Smelting) Award, 1973; 
Engineering Trades and Engine Drivers (Nickel Refining) Award, 1971; 
Nickel Mining and Processing Award, 1975; 
Nickel Smelting (WMC Resources Ltd) Award 2003; and 
Nickel Refining Award, 1971. 
That is by: 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1759 
 

(1) Increasing the Shift Allowance [Clause 3.2 - Shift Work subclauses (1) and (2)(a)] and Industry Allowance [Clause 4.2 – 
Wages subclause (3)] using furnishing trades formula of the Engineering and Engine Drivers (Nickel Smelting) Award - 
key classification of Engineering Employee Grade 4 . 

(2) Increasing the Leading Hand Allowance [Clause 4.2 – Wages subclause (2)] using furnishing trades formula of the 
Engineering Trades and Engine Drivers (Nickel Refining) Award, 1971 – key classification of Engineering 
Tradesperson. 

(3) Increase the Meal Allowance [Clause 3.5 – Overtime subclause (10)] using CPI : Catalogue 6401.0  : Table 7 : Meals out 
and take away foods. 

(4) Increase the Heat Money and Dust Money [Clause 5.2 – Special Rates subclauses (1) and (2)] using furnishing trades 
formula of this Award – key classification Process Operator Grade 3. 

 

2005 WAIRC 01618 
PERMANENT BUILDING SOCIETIES (ADMINISTRATIVE AND CLERICAL OFFICERS)  

AWARD 1975 NO. 26 OF 1975 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 
OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 

APPLICANT 
-v- 
HOME BUILDING SOCIETY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1594 OF 2004 
CITATION NO. 2005 WAIRC 01618 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent Ms S Thorp as agent 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and Ms S Thorp as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Permanent Building Societies (Administrative and Clerical Officers) Award 1975 No. 26 of 1975 
be varied in accordance with the following schedule and that such variation shall have effect from the first pay period 
on or after the date hereof. 

(2) NOTES that –  
(a) The meal allowance in Clause 8(2) was amended in accordance with changes to the national Consumer Price 

Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The 
increase in the CPI meals out and take away foods component for that period was 10.81%. 

(b) The variation at Clause 10(2) was varied on the basis of the following calculations: 
Stenographers Rates were last adjusted: 82 WAIG 817 – 23 April 2002 
Adult Rate of Pay 23 April 2002: $21,433.00 
Adjustment ($200.00/$21,433)* 24,250.00 = $226.30 
Adjustment ($334.00/$21,433.00)* 24,250 = $377.90 
Methodology Formula = (Allowance Amount Divided By the Adult 21 Year Old Award Rate Prior to Safety 
Net Adjustment)* New Update Award Rate for 21 Year Old = New Allowance Rate.   

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 8. – Meal Allowances: Delete subclause (2) of this Clause and insert the following in lieu thereof: 
(2) If that meal is not provided the worker shall be paid a meal allowance of $5.70 in addition to the appropriate overtime 

payment prescribed by Clause 7. - Overtime. 
2. Clause 10. – Rate of Pay: Delete this subclause (2) of this clause and insert the following in lieu thereof: 

(2) An unclassified officer employed as a typist or stenographer and who performs such work of typing or stenography as the 
case may be for the major and substantial part of his/her working time shall be paid an allowance at the rate of not less 
than $226.30 per annum in the case of a typist and $377.90 per annum in the case of a stenographer in addition to the 
appropriate rate prescribed above provided that in the case of a typist the officer has satisfied the Society that he/she can 
attain a speed of 50 words per minute typing and in the case of a stenographer a speed of 50 words per minute typing and 
80 words per minute shorthand. 
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2005 WAIRC 01562 
RADIO AND TELEVISION EMPLOYEES' AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
HILLS INDUSTRIES LTD, CANBERRA TELEVISION SERVICES, INDOOR AMUSEMENT 
GAMES CO. 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE TUESDAY, 10 MAY 2005 
FILE NO/S APPL 139 OF 2005 
CITATION NO. 2005 WAIRC 01562 
 
 
Result Award Varied 
 
 

Order 
HAVING had no appearance on behalf of the Applicant and having heard from Ms C. Taylor Tobin on behalf of the Respondent, 
and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
THAT the Radio & Television Employee’s Award be varied in accordance with the following Schedule and that such variation 
shall have effect from the first pay period on or after 26th April 2005. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

SCHEDULE 
1. Clause 9. – Overtime – Delete paragraph (f) of subclause (3) of this Clause and insert lieu the following: 

9. - OVERTIME 
(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 

than two hours shall be supplied with a meal by the employer or be paid $9.40 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required he/she shall be supplied with each such 
meal by the employer or be paid $6.35 for each meal so required. 

2. Clause 13 – Car Allowances –Delete subclause (3) of this Clause and insert in lieu the following: 
13. - CAR ALLOWANCE 

(3) A year for the purpose of this Clause shall commence on 1 July and end on 30 June next following. 
RATES OF HIRE FOR USE OF EMPLOYEE'S OWN VEHICLE 

ON EMPLOYER'S BUSINESS 
MOTOR CAR 

AREA AND DETAILS ENGINE DISPLACEMENT (IN CUBIC CENTIMETRES) 
 Over 2600cc Over 1600cc -2600cc 1600cc & Under 
Rate per Kilometre (Cents)    
Metropolitan Area 68.0 60.7 52.8 
South West Land Division 69.4 62.2 54.0 
North of 23.5 ' South Latitude 76.3 68.6 59.8 
Rest of the State 71.7 64.3 56.1 
Motor Cycle (In All Areas) 23.3 cents per kilometre 

3. Clause 14 – Distant Work -  – Delete subclause (4) of this Clause and insert in lieu the following: 
14. - DISTANT WORK 

(4) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 
job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $12.65 per day 
provided that where the time actually spent in travelling either to or from the job exceeds twenty minutes, that excess 
travelling time shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

4. Clause 29 – Wages -  – Delete subclause (2) and (5) of this Clause and insert in lieu the following: 
29. - WAGES 

(2) Leading Hands: 
 In addition to the appropriate total wage prescribed in subclause (1) of this Clause a leading hand shall be paid: 

  $ 
(a) If placed in charge of not less than three and not more than ten other employees 22.30 
(b) If placed in charge of more than ten and not more than twenty other employees 34.10 
(c) If placed in charge of more than twenty other employees 43.90 
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(5) (a) Where an employer does not provide a Serviceperson, Installer, Assembler or an apprentice with the tools 
ordinarily required by that Serviceperson, Installer, Assembler or apprentice in the performance of his/her work 
as a Serviceperson, Installer, Assembler or as an apprentice the employer shall pay a tool allowance of:- 
(i) $12.30 per week to such Serviceperson, Installer or Assembler; or 
(ii) In the case of an apprentice a percentage of $12.30 being the percentage which appears against his/her 

year of apprenticeship in subclause (3) of this Clause, 
for the purpose of such Serviceperson, Installer, Assembler or apprentice supplying and maintaining tools 
ordinarily required in the performance of his/her work as a Serviceperson, Installer, Assembler or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this Clause. 

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose 
tools and precision measuring instruments. 

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by his/her employer if lost through 
his/her negligence. 

 

AWARDS/AGREEMENTS—Application for variation of— 
No variation resulting— 

2005 WAIRC 01652 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
THE DIRECTOR GENERAL OF THE MINISTRY OF JUSTICE AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE TUESDAY, 24 MAY 2005 
FILE NO P 17 OF 2001 
CITATION NO. 2005 WAIRC 01652 
 
 
Result Application dismissed 
 
 

Order 
WHEREAS this is an application to amend the Government Officers Salaries, Allowances and Conditions Award 1989; and 
WHEREAS on the 2nd day of November 2001, the 17th day of December 2001, the 30th day of June 2003 and the 5th day of August 
2003, the Public Service Arbitrator convened conferences for the purposes of conciliating between the parties; and 
WHEREAS at the latter conference the parties advised the Public Service Arbitrator that the parties were in negotiations for an 
industrial agreement that would resolve the issues in dispute between the parties; and 
WHEREAS on the 20th day of May 2005, the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers in the Industrial Relations Act 1979 hereby orders: 
 THAT the application be and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
 

PUBLIC SERVICE ARBITRATOR—Matters dealt with— 
2005 WAIRC 01705 

INTERPRETATION OF THE ORDER HANDED DOWN ON 8 APRIL 2002 
BY COMMISSIONER SCOTT IN MATTER PSACR 4/02 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE WESTERN AUSTRALIAN POLICE UNION OF WORKERS 

APPLICANT 
-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE TUESDAY, 31 MAY 2005 
FILE NO P 22 OF 2003 
CITATION NO. 2005 WAIRC 01705 
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Result Application discontinued 

 
 

Order 
WHEREAS this is an application for an interpretation of the Order handed down by the Public Service Arbitrator on 8 April 2002 
in PSACR 4 of 2002; and 
WHEREAS on the 20th day of October 2003, the 7th day of November 2003, the 31st day of May 2004, the 5th day of July 2004, the 
11th day of October 2004, and the 31st day of May 2005, the Public Service Arbitrator convened conferences for the purpose of 
conciliating between the parties; and 
WHEREAS at the conclusion of the latter conference the parties advised that they have resolved the issues in dispute between the 
parties and requested that this application be discontinued; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, 
hereby orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

INDUSTRIAL MAGISTRATE—Complaints before— 
2005 WAIRC 01575 

ELECTRICAL CONTRACTING INDUSTRY AWARD NO R 22 OF 1978 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY,INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERSUNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIV. 

CLAIMANT 
-v- 
GJ MCBRIDE, NETSPARK ELECTRICAL PTY LTD 

RESPONDENT 
CORAM INDUSTRIAL MAGISTRATE G. CICCHINI 
DATE THURSDAY, 24 FEBRUARY 2005 
FILE NO. M 231 OF 2004 
CITATION NO. 2005 WAIRC 01575 
 
 
REPRESENTATION 
CLAIMANT MR L GANDINI (OF COUNSEL) INSTRUCTED BY CHAPMANS, BARRISTERS & SOLICITORS 
RESPONDENT MR TCP CROSSLEY-SOLOMAN OF CROSSLEY SOLOMAN INDUSTRIAL RELATIONS 

CONSULTANTS 
 
 

REASONS FOR DECISION 
Background 
1 The Claimant is an industrial organisation registered pursuant to Part II Division 4 of the Industrial Relations Act 1979.  The 

Respondent is a company incorporated under the Corporations’ Laws of the Commonwealth whose principal business is that 
of electrical contracting.  The Respondent employed Grant Blake as an Electrical Installer from on or about 22 October 2001 
until 28 June 2002.  The Electrical Contracting Industry Award No R 22 of 1978 (the Award) issued by the Western 
Australian Industrial Relations Commission (the WAIRC) bound the employer and Mr Blake, whose classification as an 
Electrical Installer is contained within subclause (2)(a)(iii)(aa) of the First Schedule – Wages of the Award. 

Claim 
2 The Claimant alleges that over the period of employment the Respondent failed to pay Mr Blake the following: 

Travel Allowance in accordance with clause 20(2)(c) of the Award.  Amount claimed $950.95. 
Grievance Procedure and Special Allowance (hereinafter referred to as the Grievance Special Allowance) in accordance 
with clause 27(3)(a) of the Award.  Amount claimed $838.00. 
Footwear Allowance in accordance with clause 6(1) of the Award.  Amount claimed $65.48. 
Annual Leave Loading in accordance with clause 23(3)(c) of the Award.  Amount claimed $294.65. 
Redundancy in accordance with clause 38(2) of the Award.  Amount claimed $1,008.00. 
Annual leave in accordance with clause 23(5)(a) of the Award.  Amount claimed $1,266.95. 

3 Accordingly the Claimant seeks to recover the total of the aforementioned in the sum of $4,424.03 allegedly underpaid 
together with interest thereon plus costs.  It also seeks the imposition of penalties. 

Response 
4 The Respondent submits that the Claimant is barred from bringing this claim by virtue of a Deed of Settlement entered into by 

the parties in November 2002, which inter alia settled a claim made by the Claimant in the WAIRC alleging that Mr Blake was 
unfairly dismissed. 
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5 In the alternative the Respondent contends that Mr Blake was, during the course of his employment, paid above the prescribed 
award rate for his classification and that such over award payment should be “offset” in accordance with what was said by 
Anderson J in James Turner Roofing Pty Ltd v Christopher Lawrence Peters 83 WAIG 427.  The Respondent says that Mr 
Blake was, during the relevant period, paid more than he would have been entitled to under the Award and is therefore not 
entitled to that which the Claimant seeks.  The Respondent says that during the material period that Mr Blake was a permanent 
employee and he was only entitled to an amount of $608.66 per week comprised of ordinary hours, Tool Allowance, Licence 
Allowance, Grievance Special Allowance and Boot Allowance.  He was however paid $760.00 per week comprised of the 
following components: 

38 hours @ $18.00 per hour (all in) $684.00 
38 hours @ $1.00 per hour – Special Allowance 38.00 
38 hours @ $1.00 per hour – Company Allowance            38.00 
 $760.00 

6 Whilst a casual employee (22 October 2001 to 28 April 2002) Mr Blake was paid $18.00 per hour plus a twenty percent casual 
loading bringing his hourly rate to $21.60.  A casual worker under the Award was, however, only entitled to $720.00 per week 
inclusive of allowances. 

7 The Respondent says that during the course of his employment Mr Blake was paid $4,458.40 in excess of his Award 
entitlement and that therefore the Claimant is not entitled to recover that which is sought.  The Respondent submits that given 
the circumstances the claim ought to be considered as frivolous and vexatious particularly in light of the James Turner 
Roofing Pty Ltd decision (supra).  It accordingly seeks that costs be awarded against the Claimant. 

8 The Respondent contends that because Mr Blake was dismissed for “misconduct” he is precluded by virtue of section 26 of the 
Minimum Conditions of Employment Act 1993 (the MCEA) and clauses 38(1) and 23(3)(d) of the Award respectively from 
receiving a redundancy payment, annual leave entitlement and annual leave loading.  The Respondent also relies on the 
authority of Shire of Esperance v Mouritz (1991) 71 WAIG 891 in rejecting the claim for annual leave and annual leave 
loading. 

Evidence 
Claimant 
9 The Claimant called two witnesses Grant Blake, the subject employee, and Peter John Carter, an organiser employed by the 

Claimant.  The Claimant also seeks to prove its claim based on the admissions made by the Respondent in its “Answer and 
Counter Claim” filed 30 September 2004. 

10 Mr Carter’s evidence addressed the relevant pay rates and allowances payable pursuant to the Award.  Mr Carter gave 
evidence concerning his knowledge of the Respondent’s operations.  Further he was taken to testify about the meaning of 
certain Award provisions including the meaning of the term “construction”.  In my view Mr Carter’s evidence was of limited 
value.  His evidence concerning the meaning of certain Award provisions is of no value and is, with respect, irrelevant.  In the 
end the Award speaks for itself and it is for the Court to construe the Award having regard to the ordinary rules of 
construction. 

11 Mr Blake testified that he was employed by the Respondent from late 2001 until late June 2002.  After responding to a job 
vacancy advertisement placed in the local newspaper by the Respondent Mr Blake was interviewed by the Respondent’s 
Managing Director and its then General Manager Mr Garrie Taylor.  Mr Blake testified that although he recalls discussing his 
rate of pay at interview he cannot now recall with any degree of precision exactly what was discussed (see transcript page 
100).  He came away from the interview with the understanding that the hourly rate payable was $18.00.  Following the 
interview he was informed that he had been successful in his application and was offered a job to start the following Monday.  
Mr Blake does not recall ever being told of what the hourly rate comprised.  He could not recall the terms “all inclusive” or 
“inclusive of all allowances” being used.  Initially in his evidence in chief Mr Blake said there had been no discussion about 
his casual status but later said that he was told that there was to be a one month probationary period before he could become a 
full time employee.  Upon appointment he was issued with a uniform and boots.  He was required to wear safety boots whilst 
carrying out his duties. 

12 During the period of his employment Mr Blake worked on Western Power’s Retro Underground Services Project (RUGS) at 
Mount Lawley.  The project involved the removal of overhead power lines, the substitution of underground cabling and the 
creation of underground mains, which necessitated him digging on some occasions.  Additionally Mr Blake says he carried out 
maintenance and installation work not associated with RUGS.  Mr Blake testified that there was never any industrial 
disputation on the job whilst he worked for the Respondent. 

13 Mr Blake testified that he was paid the amounts stated on the pay slips (exhibit 1).  They indicate that he was paid at the rate of 
$21.60 per hour, which included a twenty percent casual loading for the period from commencement until 28 April 2002, and 
thereafter at $18.00 per hour. 

14 After two or three months of employment with the Respondent, the Claimant was permitted to take home his employer’s 
vehicle which enabled him to drive directly to and from the work site without the need to go to the Respondent’s depot.  The 
vehicle was supplied subject to him keeping the same in good order. 

15 In late June 2002 Mr Blake was instructed to go in to the Mount Lawley office to speak to Mr McBride.  He said that the 
request that he attend the office came as somewhat of a surprise.  He testified that following his arrival at the office he met 
with Mr McBride who told him: 

“I’m going to have to let you go, Grant, because it’s the end of the financial year and we’re running out of work.  I would 
like you to return the uniforms that we have issued you and empty out all of the vehicle.” 

16 Following the emptying of the vehicle an audit was done to ensure that all items from the vehicle had been returned.  
Thereafter he was driven back home.  Prior to leaving that day he asked if he could have a reference and was told he could.  At 
that time he also requested the provision of a separation certificate so that he could immediately claim social security 
payments. 

17 Mr Blake testified that during that meeting with Mr McBride there was never any discussion concerning the termination of 
employment occurring by reason of misconduct.  Mr McBride certainly did not raise any issue of pornographic material being 
brought into the workplace as a reason for his termination.  Mr McBride was neither angry nor aggressive during the meeting.  
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There was no indication of disfavour.  Furthermore Mr McBride did not raise at that time or any preceding time any concern 
about Mr Blake’s work performance.  It had never been suggested that his work was substandard.  He specifically denied being 
told by Mr Taylor or Mr Stokes that his work was substandard.  Indeed the Respondent through its officers had only ever 
expressed satisfaction with his work. 

18 With respect to pornographic material he said that on one occasion he found some “dirty magazines” in the vehicle supplied to 
him by his employer.  Mr McBride who witnessed Mr Blake looking at the magazines asked to have a look at them.  After 
having viewed them himself Mr McBride chuckled and then said: 

“Get rid of them . . . there’s apprentices around here.” 
19 Mr Blake said he proceeded to put the magazines in the bin and heard no more about them. 
20 Mr Blake next testified about an incident at work when he reversed a company vehicle and caused an accident whereby 

property was damaged.  He said that he was never cautioned or disciplined for that. 
21 With respect to the separation certificate he reconfirmed that he asked for one and was given the same about a week or two 

after termination.  He took the same to Centrelink to facilitate the payment of unemployment benefits.  At the time of the 
hearing he was unable to produce a copy and had been unable to procure a copy from Centrelink.  He testified that the 
separation certificate indicated on its face that he had been terminated on account of lack of work rather than any reason 
aligned to misconduct. Mr Blake admitted however that the certificate was issued by the Respondents’ administrative staff and 
without Mr McBride’s knowledge.  

22 Mr Blake testified that following his termination Mr Taylor gave him a reference.  That occurred on or about 1 or 2 July 2002.  
Thereafter he spoke with Mr Taylor concerning obtaining work within the electrical installing industry.  He said that at no time 
did Mr Taylor express any concerns about Mr Blake’s ability.  Their relationship continued to be amicable.  He certainly did 
not hold any grudge against Mr Blake. 

23 Mr Blake testified also that he was part of a coterie group at the North Melbourne Football Club, which is a vice president’s 
group.  His involvement in that group necessitated him being away on some weekends and the odd weekday.  He said that his 
employer was aware of his commitments in that regard and did not have a problem with it.  He was never spoken to about 
taking days off for such purposes. 

24 When cross-examined Mr Blake denied that he remained a casual for longer than four weeks at his request because it best 
suited him on account of his football and financial needs.  He said that during induction he was informed that he would be 
placed on probation for a month and paid at casual rates.  He denied that he wanted to remain a casual employee for longer 
than the standard period of four weeks.  He said that he did not have an input as to how long he stayed as a casual. 

25 With respect to his pay rate all he could recall was being informed that he would be paid $18.00 per hour.  Further he said that 
he could not recall any particular discussions during induction about the vehicle policy, the issue of driving company vehicles 
and grievance procedures.  When prompted however Mr Blake recalled being told that any grievances should be taken up with 
the supervisor either directly or at a toolbox meeting.  Mr Blake admitted however having contacted Worksafe relating to 
safety concerns on site.   

26 Mr Blake was next cross-examined about his work performance.  In that regard he denied ever having been spoken to by any 
superior about his work performance.  He said that on occasions he was required to re-do jobs but they were not necessarily 
related to any error on his part but rather because the job was not done correctly as a collective group.  There was only one 
occasion that he was recalled to re-do his own work but he was never pulled up to be told that his work was substandard.   He 
said also that aspects of his work included digging trenches.  He conceded that the majority of his work was related to the 
supply of electricity to existing residential premises. 

27 When questioned about the pornographic material allegedly taken by him into the workplace, he denied having done so. He 
said that the magazines had been found in the vehicle supplied by his employer and the camcorder taken onto site by him 
depicted footage of a football game and certainly did not depict any pornographic images.  

28 With respect to his meeting with Mr McBride on 28 June 2002 Mr Blake denied that he was told of specific matters which, in 
the employer’s view, amounted to misconduct and which have in this hearing been cited as the basis for the termination of his 
employment.  In that regard he denied that he was told that his dismissal resulted from amongst other things a failure to 
comply with the vehicle policy, for promoting pornographic material to minors and for using bad language.  He specifically 
denied having told Mr McBride to “fuck off” just a few days prior to termination.   

The Respondent 
29 The Respondent in its defence of the claim called five witnesses.  They were Gregory McBride, the Respondent’s Managing 

Director; Garrie Taylor, its General Manager; Ben Stokes, a supervisor, which it employs, and apprentices Blake Harding and 
Ben Archer. 

30 The apprentices were the first to give evidence.  Blake Harding testified that he worked for the Respondent between May 2001 
and February 2002.  During that period he worked with Mr Blake from time to time.  On 19 March 2002 he turned eighteen 
years.  He testified that he saw pornographic material in Mr Blake’s van four or five times.  They viewed pictures together and 
talked about them.  He did not see any pornographic videos at the workplace.  When cross-examined Mr Harding agreed that 
he was not offended by what he saw. 

31 Ben Archer testified that he worked for the Respondent as a labourer for a year and thereafter as an apprentice for two years.  
He turned eighteen years of age on 17 February 2002.  He said that Mr Blake was his tradesman.  Mr Archer said that Mr 
Blake brought pornographic material onto the worksite, which was viewed by workmates.  There were “pornographic flicks” 
on the camcorder that Mr Blake brought in showing, amongst other things, a bestiality scene.  There was no sporting activity 
depicted in what he saw.  Mr Archer conceded under cross-examination that the viewing of pornographic video occurred only 
once and in any event for two or three minutes.  A number of workmen viewed the video.  He said that Ben Stokes, the 
supervisor, was one of those who were around at the time and that he “kicked up a stink about it”. 

32 Mr Gregory James McBride testified that he is the Managing Director of the Respondent, a position that he has held for the 
last five years.  He has been an electrical contractor for twenty two years.  He said that the Respondent mainly carries out work 
for government and local authorities including Western Power.  Such work is carried out in both domestic and commercial 
settings.  He said that at one point the Respondent employed up to fifty or sixty employees including twenty-five electricians. 

33 Mr McBride testified that he first met Mr Blake in 2001.  He believes that he interviewed him at that time but does not now 
have a specific recollection of the interview.  He does not recall any discussion concerning wages.  He said once an electrician 
is interviewed and an offer of employment is made the employee is taken through an induction process which includes an 
explanation of the work, pay details and company rules.  Mr Taylor would normally carry out the induction. 
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34 Mr McBride said that it was the usual situation for employees to be taken on as casuals for the first month and thereafter to be 
appointed on a full time basis.  However in Mr Blake’s case he wanted to remain as a casual employee on account of his 
commitments with the North Melbourne Kangaroos Football Club.  Mr McBride acquiesced in allowing Mr Blake to remain as 
a casual for longer than the usual period.  Mr McBride said that were a number of ongoing discussions held concerning Mr 
Blake’s status however Mr Blake was anxious to retain his casual status on account of his football commitments and his need 
to receive a higher weekly income.  Although paid as a casual after the first month Mr Blake was treated as a permanent 
employee. 

35 Mr McBride testified that Mr Blake was paid $18.00 per hour, which was inclusive of award allowances but exclusive of 
overaward allowances.  He said that the $18.00 per hour rate was well above what the Respondent was required to pay 
pursuant to the Award. 

36 Mr McBride also testified that the Respondent did not undertake construction work although for the purpose of complying 
with Western Power requirements safety boots and hard hats were worn as would be the case on a construction site.  He said 
that Mr Blake was not involved in construction and had no need to dig trenches. 

37 Mr McBride also raised the issue of the motor vehicle policy in evidence in chief.  He said that he had to speak to Mr Blake 
concerning his manner of driving on account of an accident that Mr Blake had whilst reversing and also on account of the 
speeding infringements that he received. 

38 Mr McBride said that he had not spoken to Mr Blake concerning his work performance other than making some brief 
comments to him to lift his game.  It was left to Mr Taylor and Mr Stokes to speak to him concerning his inadequate 
performance. 

39 Apart from work performance issues, Mr Blake was spoken to about his bad language at the worksite.  Indeed it was the way 
that he spoke to Mr McBride, which was, in Mr McBride’s eyes, the catalyst for his dismissal.  Mr McBride said that he 
challenged Mr Blake concerning a job that he had carried out in Selby Street, Subiaco.  Mr McBride was of the view that the 
job was incorrectly done.  When told of that Mr Blake insisted that the job had been carried out correctly and told Mr McBride 
to “f… off”.  Mr McBride said that he “lost it” as a result of Mr Blake’s stance.  He said “that was it for him”.  He decided not 
to dismiss Mr Blake at the worksite but went back to Mr Taylor to put a case together for his dismissal. 

40 He said that he knew Mr Blake was a union member and accordingly wanted, using Mr Taylor’s terminology, “to put the 
ducks in a row”.  That is, he wanted to gather material to justify Mr Blake’s sacking.  Mr McBride said he wanted to get a file 
together to demonstrate that there were enough grounds to sack Mr Blake.  There had been problems with Mr Blake’s 
mistakes, in particular, but it was his ultimate act of defiance in telling Mr McBride “f… off” that led to his termination.  That 
incident at Subiaco occurred on or about the Tuesday preceding Mr Blake’s dismissal on Friday, 28 June 2002.  Mr Blake was 
advised of his dismissal in a meeting with Mr McBride.  There was no-one else present at that meeting.  Mr McBride testified 
that he told Mr Blake that he would have to “let him go” because of the mistakes he had made, the fact that he had taken 
pornographic material onto site and because he had told Mr McBride to “f… off” which could not be tolerated.  He denied 
telling Mr Blake that the termination was due to a lack of work.  Indeed the Respondent had plenty of work as at that time.  He 
further denied informing Mr Blake at termination that he was happy with him.  Quite to the contrary he told Mr Blake he was 
not happy with his work performance and his attitude.  Notwithstanding that, he paid Mr Blake a week’s pay in lieu of notice.  
However he did not pay him an incentive allowance for his last week’s work.  Mr McBride said that Mr Blake did not ask him 
for a reference and that a separation certificate was not issued. 

41 When cross-examined Mr McBride conceded that the hourly rate paid was $18.00 per hour, which included Footwear, Licence 
and Tool Allowance.  He was next cross-examined about Mr Blake’s duties.  He said in that regard that Mr Blake was required 
to connect underground power to existing dwellings by drilling a sixty-three millimetre hole in the exterior wall plate two 
courses up and then feed the wiring up the wall and into the roof space of the dwellings.  The roof space could be accessed 
either internally or externally depending on the circumstances and the type of roof involved.  Once having accessed the roof 
space the appropriate connection would then be made. 

42 Mr McBride was also cross-examined about the vehicle policy and, in particular, the reversing policy.  He said that he 
instituted the reversing watch requirement for safety reasons to ensure that property was not damaged and that people were not 
hurt.  The policy was necessary in light of the very cramped situation in the yard.  He agreed that no one had been sacked for 
misconduct for being in breach of that policy. 

43 He was next taken to the issue of pornographic material brought onto the worksite.  Mr McBride said that the introduction of 
pornographic material into the workplace was a serious matter and one, which constituted a “sackable” situation, particularly if 
the material was shown to apprentices.  He conceded however that Mr Blake had not been sacked when he had brought such 
material to work and shown the same. 

44 Mr McBride said that he always strived to improve the performance of the Respondent’s workers.  Any work, which was not 
up to standard, would be brought to the worker’s attention so that rectification could occur.  Those who did not want to 
“listen”, such as Mr Blake, would be sacked.  Over time Mr McBride has had to terminate the employment of employees for 
poor performance and for misconduct.  Usually poor performance of itself would not be the basis for sacking unless the 
employee could not get grips on what was required.  Mr McBride went on to say that in his five years with the Respondent he 
has had disagreements with tradesmen about how things were to be done.  However he has not sacked any tradesman because 
of such disagreement.  Sometimes he has learnt something from such circumstances.  He said also “he did not always do things 
his way”.  The fact that someone might disagree with him as to how a job was to be done did not amount to misconduct.  
However it was quite something else for any employee to be defiant.  In this instance after Mr Blake had sworn at him in 
defiance he contacted Mr Taylor by telephone and told him “get rid of him” (Mr Blake). 

45 It was suggested to Mr McBride that he has concocted his account of what was said at termination to justify his failure to pay 
entitlements.  In reply he said that Mr Blake was sacked because Mr Blake had told him to “f… off”, because his work was 
“not up to scratch” and because Mr Blake defied him.  He said that Mr Blake was stupid for saying what he said to him.  He 
said that although he may not have specifically used the word misconduct on the day of termination, Mr Blake would have 
been left in no doubt as to why he had been terminated.  The termination meeting was of short duration and took no more than 
five minutes. 

46 Mr McBride was next taken to the Award and he was asked whether he was familiar with it.  He said he was.  He was asked 
why he paid out Mr Blake his annual leave entitlement on termination given that clauses 19(6) and 23 of the Award enabled 
non-payment of accrued annual leave in cases of termination by reason of misconduct.  He said in response that he paid it 
because he thought he had to pay.  When re-examined Mr McBride said irrespective of whether or not Mr Blake was paid his 
annual leave, the situation nevertheless remained that he had been terminated for misconduct. 
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47 Ben Stokes, an electrical supervisor employed by the Respondent, was called to testify.  He is a qualified electrical mechanic 

and at the material time was a leading hand.  He supervised Mr Blake.  He said that he worked with Mr Blake for nine or ten 
months.  He said that Mr Blake’s work “left a bit to be desired”.  He was not up to scratch and that he had to on a number of 
occasions speak to him concerning the quality of his work.  Some of his work did not comply with the “standard wiring rules”. 
He also had to speak to him about his bad language. Mr Blake’s performance was the subject of discussions with Mr McBride 
and Mr Taylor. 

48 Mr Stokes also testified that on one occasion he reprimanded Mr Blake for bringing pornographic material to work.  He saw 
him showing a film clip depicting bestiality on his camcorder, which was being shown to workmates. 

49 When cross-examined Mr Stokes admitted that on the occasion that he reprimanded Mr Blake he did not see what else the 
videotape showed.  Further he conceded that he never recommended that Mr Blake be sacked.  Additionally he had not seen 
Mr Blake breach the reversing policy.  Finally he said that he had only on three or four occasions heard Mr Blake use 
inappropriate language. 

50 The final witness called was Mr Garrie Taylor.  Mr Taylor no longer works for the Respondent.  At the material time it was his 
duty as General Manager to oversee the Respondent’s operations.  Although he had the power to hire and fire employees, he 
would not do it without first consulting with Mr McBride. 

51 He testified that he was involved in the hiring of Mr Blake.  He was initially involved in reviewing his application and 
subsequently undertook his induction.  He said that he would have discussed with Mr Blake the pay rates and informed him 
that he was an award employee.  Further he would have discussed company policies.  He produced the induction record which 
shows that he discussed with Mr Blake specific issues such as inter alia the rate of pay, allowances and various leave 
entitlements.  He said that he also spoke to Mr Blake concerning the maintenance of company vehicles and, in particular, the 
reversing policy that applied. 

52 During the course of Mr Blake’s employment he raised concerns about Mr Blake’s work performance.  His concerns about 
such work performance are reflected in what he said in a letter to the Chamber of Commerce and Industry dated 11 October 
2002 (exhibit 2).  In essence he said therein that Mr Blake’s work was substandard.  Several of his jobs had to be reworked.  In 
addition to his poor workmanship, Mr Blake had failed to obey vehicle reversing policy.  Any time he was reprimanded for 
such failures his response was flippant.  Furthermore Mr Blake’s use of bad language was a source of ongoing concern.  Also 
of concern was Mr Blake’s introduction of pornographic material onto site.   However that was never the subject of any 
discussion between them.  It was because of those matters that he had recommended Mr Blake’s dismissal. 

53 Although Mr Taylor was not directly involved in the actual termination he was aware that Mr Blake had not asked for a 
separation certificate. 

54 Subsequent to Mr Blake’s termination Mr Taylor left the Respondent to set up his own business.  He said that at no time did he 
offer Mr Blake employment in his own business.  He had little contact with him subsequent to termination.  On one occasion 
he met Mr Blake quite by chance at a football match.  On another occasion Mr Blake telephoned him seeking employment.  He 
refuted the suggestion that he had asked Mr Blake to be his nominee for his business. 

55 Mr Taylor testified that in the first two or three months of his employment that Mr Blake remained casual at his choosing 
because it best suited his football commitments and because he received more cash in hand.  Mr Taylor testified that the 
Respondent was not involved in the construction industry.  Further he said that Mr Blake was not required to dig holes or 
trenches and that his work was never outside the boundaries of domestic premises. 

56 Mr Taylor told the Court under cross-examination that there was a very real safety concern arising from vehicles reversing out 
of the yard.  There had been some near misses and accordingly there was a requirement for a spotter to be present assisting the 
reversing driver.  Despite that those persons involved in the near misses were not dismissed for misconduct on account of their 
actions. 

57 Mr Taylor reaffirmed that Mr Blake’s termination was discussed with Mr McBride on several occasions and indeed in the few 
days prior to his termination. 

58 Mr Taylor was cross-examined concerning his preparation of exhibit 2.  He confirmed that he prepared the same in the 
knowledge that Mr Blake was taking action against the Respondent.  Reflecting upon what he said in exhibit 2 he said there 
was nothing positive to be said about Mr Blake.  He certainly would not employ Mr Blake given his lack of performance.  He 
was the last person he would be pleased with or give a job to. 

59 Mr Taylor was then shown what now is exhibit 7, being a reference he prepared for Mr Blake.  He conceded that the document 
was a copy of the reference that he had prepared and signed.  The reference, he concedes, is incorrectly dated 2 July 2001.  It 
should read 2002.   He created the document at his home following Mr Blake’s termination.  Although he wrote the reference 
in a personal capacity he did sign the document in his capacity as General Manager for Netspark Electrical.  In the reference he 
stated; 

I have been requested by Mr Grant Blake to supply a reference for presentation to future employers, and to this end I 
shall be pleased to offer the following. 
Netspark Electrical employed Mr Blake for approximately six months as a Casual Employee, and then for approximately 
2 months as a Full Time Employee, during this time Grant has been engaged on the regional underground project in Mt 
Pleasant, Booragoon and Mt Lawley on behalf of Western Power Corporation. 
I have always found Grant to be a good all round electrical mechanic with a sound technical background, he has a 
pleasant personality and relates well to his fellow workers. 
Grant was punctual and performed any task given to him 
I would wish Grant well in the future. 

60 When called upon to account why he wrote such a reference in the light of his evidence he responded that he did so only 
because he felt sorry for Mr Blake.  He said that the reference was “Bullshit”.   He just tried to help him out.   He denied that 
he concocted his evidence to support the Respondent’s case. 

Determination 
Overview 
61 This matter is one of two between the same parties that were heard consecutively.  Matter No M 230 of 2004 was heard first in 

time.  The Claimant insisted that the matters not be heard together notwithstanding that the Clerk at pre trial conference had 
directed that the matters be listed to be heard together.  The Respondent did not object to the matters being heard separately.  
Accordingly the two matters were heard separately.  They are distinct and can only be determined within the boundaries of the 
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evidence given in each matter.  However what has happened in this matter is that although it traverses almost the same issues 
as matter No M 230 of 2004, the evidence given with respect to common issues has come out somewhat differently to the 
other matter.  Crucial evidence on certain issues, which was given in matter No M 230 of 2004, has been omitted in this 
matter.  It may be the case that the parties may have proceeded on the basis that what was said in the preceding matter had 
application in this matter.  However that cannot occur.  The same can be said about the submissions.  In the end each matter is 
a discrete matter and is to be determined based on the evidence given.  Given the state of the evidentiary material in this matter 
there is a potentiality that inconsistent findings to those made in M230 of 2004 may result on identical issues. 

Deed of Settlement 
62 The first limb of the Respondent’s defence is that this claim is barred by virtue of a Deed of Settlement entered into by the 

Claimant on the one hand and Netspark Electrical Pty Ltd on the other with respect to the application in the WAIRC in matter 
No C 137 of 2002 alleging that Mr Blake and another had been unfairly dismissed. 

63 The Deed provides inter alia as follows: 
Without any admission of liability the parties agree: 
to (d)  . . .  
The Union and the Employees agree that this settlement is in full and final settlement of any and all matters 
relating to and arising from the employment relationship, save for any alleged breach of the Electrical 
Contracting Industry Award or Western Power Certified Agreement in relation to the payment of wages, and 
may be pleaded as a bar to any further proceedings; 

64 The first observation to be made is that the Deed is made between the Claimant and a different legal entity to the Respondent 
in these proceedings.  Assuming that the Deed contains a correctable error, which would make it enforceable against this 
Respondent, the question remains whether the Deed bars this claim. 

65 A plain reading of the Deed of Settlement dictates that this proceeding is valid.  There is nothing in the Deed to prevent action 
being taken for a breach of the Award.  Quite to the contrary, the Deed specifically permits action for the breach of the Award.  
Accordingly the Respondent’s contention is without merit. 

Was Mr Blake a Casual Employee After the First Month of His Employment? 
66 It is common ground that from the commencement of his employment until the week ending 28 April 2002 Mr Blake was paid 

at a casual rate of $21.60 per hour.  There is conflict in the evidence as to why he remained as a casual for so long.  However 
the question remains as to whether Mr Blake could be considered as a casual employee after the first month of employment.  
The answer is no. 
“Casual Employee” is defined in clause 5(11) of the Award to mean: 

“. . . an employee engaged and paid as such.  Provided they shall not be employed as such for more than one month.” 
67 It is axiomatic that as a matter of law Mr Blake could only be a casual employee for one month irrespective of what the parties 

may have agreed.  The parties cannot contract out of the Award (Section 114 of the Industrial Relations Act 1979).  
Accordingly Mr Blake was a casual until 21 November 2001 and thereafter a full time employee. 

Application of the Principle in James Turner Roofing Pty Ltd 
68 The application of the principle established in James Turner Roofing Pty Ltd (supra) requires an analysis of a particular 

allowance and a determination as to whether the particular allowance is capable of being the subject of an all in rate.  In my 
view the Claimant’s claim for payment of redundancy cannot be the subject of the “all in rate”.  In James Turner Roofing Pty 
Ltd (supra) His Honour Anderson J said at page 432 (paragraph 48): 

I do not say that in no instance has the appellant contravened the award. It may be, for example, that some of the 
entitlements prescribed in the award and which were denied to the respondent cannot be discharged by payment of 
money. The obligation to provide those entitlements may not be capable of being discharged by the payment of an all-in 
rate, no matter how much it may exceed the rates set forth in the award. In that case there could be no question of set off. 
For example, I would doubt that there is a sufficient degree of correlation between the nature of the payment made to the 
respondent and the nature of the obligation to pay untaken long service leave. I would doubt that the over award payment 
for hours worked could be set-off against the obligation to pay untaken long service leave. It will be for the Industrial 
Magistrate to consider these matters. 

69 Only entitlements, which are finite and determinable for the purpose of calculation of any pay period, are those to be 
considered as subject to set-off.  Redundancy pay for example could not possibly be contemplated as being part of the “all in 
rate”.  That entitlement accrues upon the happening of a triggering event of termination.  It is indeterminable on a weekly 
basis.  Further the payment is entirely variable contingent on the length of service.  Given that the quantum payable is 
contingent upon variable factors that cannot be known or calculated until the triggering event occurs the same cannot therefore 
be calculated on a weekly basis.  It follows that it cannot form part of the “all in rate”.  The entitlement is in the same class as 
entitlements such as long service leave, to which His Honour referred.  On the other hand other Award entitlements such as 
Annual Leave Loading, Travel Allowance, Grievance Special Allowance and Safety Footwear Allowance are finite in nature.  
They are calculable for each pay period.  There is certainty in the quantum payable and are not contingent upon a triggering 
event.  They are entitlements to which the principle outlined in James Turner Roofing Pty Ltd (supra) applies. 

Was Mr Blake Entitled to the Allowances Claimed? 
70 The Claimant says that Mr Blake was not, during the course of his employment, paid Travel Allowance, Grievance Special 

Allowance and the Safety Footwear Allowance.  It is the case that such allowances are not specifically described in Mr Blake’s 
weekly payslips (see exhibit 1).  The Respondent says that those allowances, and others, save for the Travel Allowance, which 
was not payable in any event, make up the “all in rate” of $18.00 or $21.60 per hour, as the case may be, described as “Normal 
Hours” in Mr Blake’s payslips. 

Travel Allowance 
71 Clause 20 of the Award is entitled “Allowance for Travelling and Employment in Construction Work”.  It is axiomatic 

therefore that the allowance is only payable for construction work.  “Construction Work” is defined in clause 5(12) of the 
Award as follows: 

(12) "Construction Work" means work on site in or in connection with - 
(a) The construction of a large industrial undertaking or any large civil engineering project; 
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(b) The construction or erection of any multi-storey building; and 
(c) The construction, erection or alteration of any other building, structure, or civil engineering project 

which the employer and the union agree or, in the event of disagreement, which the Board of Reference 
declares to be construction work for the purposes of this award. 

72 It is for the Claimant to prove on the balance of probabilities that the Respondent was engaged in construction work.  In that 
regard Mr Carter testified that he was aware of the nature of the Respondent’s operation and that his view was that the 
Respondent was engaged in civil engineering, which constituted construction work.  Later in his evidence he said that the 
Respondent was engaged in construction work as defined in clause 5(12)(c).  The Respondent on the other hand says through 
Mr McBride and Mr Taylor that it was not involved in construction. 

73 The evidence called by the Claimant to prove that the Respondent was engaged in construction work is based on Mr Blake’s 
evidence.  It is obvious that Mr Carter did not see the work that Mr Blake did.  He has never been to the job at Mount Lawley.  
The witnesses called by the Respondent dictate that Mr Blake did not work in construction.  The fact that the Respondent paid 
Mr Blake a Safety Footwear Allowance, only usually payable with respect to construction work, does not of itself change the 
nature of the work Mr Blake was doing nor does it prove that the Respondent was engaged in construction work.   

74 Without conceding the point, Mr Gandini, for the Claimant, was during submissions in agreement that it might be difficult for 
the Court to conclude that Mr Blake carried out construction work.  The state of the evidence does not permit a finding to be 
made that Mr Blake was engaged in the alteration of a building, structure or civil engineering project “which the employer and 
the union agree(d)” was declared to be construction work for the purpose of the Award (see clause 5(12)(c) of the Award).  In 
my view the payment of the Safety Footwear Allowance, to which Mr Blake was not entitled as of right, must constitute an 
over award payment. 

75 I find that the Claimant has failed to prove that Mr Blake worked in construction work and accordingly has failed to prove that 
he was at all material times entitled to the Travel Allowance claimed. 

Safety Footwear Allowance 
76 Similarly, this allowance is only payable in respect to construction work.  Accordingly I adopt my reasons with respect to 

Travel Allowance in finding that the Claimant has not proved its claim in this regard.  Having said that, I acknowledge that the 
Respondent has purported to pay Mr Blake such allowance as an over award payment as part of the “all in rate”. 

Grievance Procedure & Special Allowance 
77 Mr McBride, when giving his evidence, failed to specifically refer to the Grievance Special Allowance.  It is obvious to me 

that he did not even contemplate the payment of the same.  He was simply unaware of his obligation in that regard.  It was not, 
in his own mind, factored into the “all in rate” of $18.00 per hour paid to Mr Blake.  However that becomes irrelevant.  It 
matters not what was in his mind.  The real issue was what did the parties contract.  In that regard Mr Taylor discussed pay 
rates with Mr Blake at the commencement of Mr Blake’s employment.  Mr Taylor’s evidence may be considered to be 
suggestive of the fact that Mr Blake was paid the “all in rate” of $18.00 per hour inclusive of all allowances.  Notwithstanding 
that he did not directly address the issue of his discussions with Mr Blake about “an all in rate”.  He did not say positively and 
unequivocally that he told Mr Blake that he was to be paid an “all in rate” inclusive of allowances and other benefits.  So far 
as Mr McBride is concerned he cannot recall whether he discussed the hourly rate with Mr Blake.  Mr Blake himself cannot 
recall with any degree of certainty what was said.  The Respondent asserts that the Grievance Special Allowance and other 
allowances were part of the “all in rate”.  Accordingly the Respondent has the evidentiary onus in raising the same, which it 
has done.  However the state of the evidence in this matter is such that it does not enable me to make a finding that “an all in 
rate” was to apply.  Accordingly I proceed on the basis that the hourly rate of $18.00 was that attributable to ordinary hours 
exclusive of allowances.  Further, given that there is no suggestion that Mr Blake was involved in industrial disputation, which 
would disentitle him to the payment of the allowance; the same is clearly recoverable. 

Annual Leave and Annual Leave Loading 
78 The Claimant seeks the payment of proportionate annual leave entitlements pursuant to clause 23(5)(a) of the Award, which 

provides: 
(5)   (a)  If after one week’s continuous service in any qualifying period an employee (other than a casual employee) 
lawfully leaves their employment, or their employment is terminated by the employer through no fault of the employee, the 
employee shall be paid 2.923 hours pay at the rate of wage prescribed in paragraph (b) of this subclause in respect of 
each completed week of continuous service. 

79 The Claimant also claims Annual Leave Loading.  The relevant Award provision is clause 23(3) which provides: 
(3) (a) Except as hereinafter provided, a period of four consecutive weeks leave with payment as prescribed in 

paragraph (b) shall be allowed annually to an employee by the employer after a period of twelve months 
continuous service with that employer. 

(b) (i) An employee before going on leave shall be paid the wages they would have received in respect of the 
ordinary time the employee would have worked had they not been on leave during the relevant period. 

(ii) Subject to paragraph (c) hereof, an employee shall, where applicable, have the amount of wages to be 
received for annual leave calculated at the rate applicable to the employee as prescribed in the First 
Schedule to this award and the allowances prescribed by Clause 22. - Location Allowances of the award. 

(c) In addition to the payment prescribed in paragraph (b) hereof an employee shall receive a 17.5% loading 
calculated on the rate of wage prescribed by that paragraph. 

(d) The loading prescribed by paragraph (c) of this subclause shall apply to proportionate leave on termination 
except in the case of an employee whose services are terminated by the employer for misconduct. 

80 Unlike many other award provisions which do not enable, upon termination, the payment of Annual Leave Loading on the 
proportionate annual leave entitlement, clause 23(3)(d) of the Award specifically provides for the same.  Accordingly the 
payment of Annual Leave Loading in this instance is not contingent upon any other variable factor.  In this case the quantum 
payable is capable of calculation for the purpose of weekly payments and can be the subject of an “all in rate”.  However in 
other awards where the Annual Leave Loading is not payable on proportionate leave the same could not possibly be the subject 
of a weekly payment as part of an “all in rate”.  In such circumstances there will be contingent and variable factors, which will 
preclude the Annual Leave Loading from being considered as part of an “all in rate”.  The consideration of whether the 
Annual Leave Loading can be set off in accordance with what was said in James Turner Roofing Pty Ltd (supra) will always 
remain a matter to be determined on a case by case basis.  In this case it can be; in other cases it may not. 
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81 The transformation of the entitlement into a weekly payment calculated as part of the yearly entitlement is permissible and is 
akin to what happens when a casual worker is paid a casual loading.  The potentiality of the entitlement being forfeited in 
cases of misconduct does not vitiate the agreement.  If the employer is willing to pay up front such entitlement which may 
render the exception to payment for misconduct nugatory, then that is a matter for the employer.  In this matter, given my 
earlier finding that it cannot be established that the hourly rate was an “all in rate”, the issue becomes non-consequential. 

82 It follows, for the reasons previously given, that the Claimant is separately entitled to both proportionate annual leave 
entitlements and the Annual Leave Loading thereon, subject to the Respondent’s contention that because Mr Blake was 
terminated for misconduct such entitlements should be forfeited. 

83 The entitlement to proportionate leave and loading thereon is calculable from 21 November 2001, being the date upon which 
Mr Blake ceased (at law) to be a casual employee.  Such is payable from that date until 28 June 2002.  However in view of the 
fact that annual leave has already been paid by way of a casual loading for the period from 21 November 2001 until 28 April 
2002, the Claimant is not entitled to recover payment for annual leave for that period.  If he were able to do so then such would 
amount to double dipping and be contrary to the relevant principle discussed in James Turner Roofing Pty Ltd (supra).  
Accordingly the calculation is to be made for the period 29 April 2002 to 28 June 2002 being ten completed weeks.  However I 
must also take into account the fact that Mr Blake has been paid his entitlements for that period as is evident in the final pay 
slip in exhibit 1.  It follows that the claim for annual leave payment falls away.  However the claim for Annual Leave Loading 
in the amount of $294.65 is allowable because the same could never in this instance have comprised part of the casual loading 
and further because it was not paid upon termination.  Whether or not the claim will be allowed in the end will be dependent 
upon the determination yet to be made as whether Mr Blake was terminated for misconduct.  For the sake of completeness I 
also comment there is nothing in what was said in Shire of Esperance v Mouritz (supra) that would require the claim to be 
rejected.  

Redundancy 
84 The redundancy provision is found in clause 38 of the Award.  I set out the relevant subclauses: 

(1) Definition 
"Redundancy" means a situation where an employee ceases to be employed by an employer, respondent to this 
award, other than for reason of misconduct.  "Redundant" has a corresponding meaning. 

(2) Redundancy Pay 
A redundant employee shall receive redundancy/ severance payments, calculated as follows, in respect of all 
continuous service (as defined in subclause (4) of this clause) with his or her employer provided that any 
service prior to 22 November 1990 shall not be counted as service. 

Period of Continuous Service 
With An Employer 

Redundancy/Severance Pay 

1 year or more but 2.4 weeks' pay plus, for all less than 2 years service in excess of 1 year, 1.75 
hours' pay per completed week of service up to a maximum of 4.8 weeks' 
pay. 

2 years or more but 4.8 weeks' pay plus, for all less than 3 years service in excess of 2 years, 1.6 
hours' pay per completed week of service up to a maximum of 7 weeks' pay. 

3 years or more but 7 weeks' pay plus, for all less than 4 years service in excess of 3 years, 0.73 
hours' pay per completed week of service up to a maximum of 8 weeks' pay. 

4 years or more 8 weeks' pay. 

Provided that an employee employed for less than twelve (12) months shall be entitled to a 
redundancy/severance payment of 1.75 hours per week of service if, and only if, redundancy is occasioned 
otherwise than by the employee. 

85 Mr Blake worked for the Respondent for less than one year but is nevertheless entitled to redundancy pay within the meaning 
of clause 38(1) unless it can be demonstrated that his employment was terminated for reason of misconduct; the onus resting 
upon the Respondent to prove the same on the balance of probabilities.  I accept that the Claimant is entitled to recover the 
amount of $1,008.00 unless it is demonstrated that he was terminated for misconduct. 

Misconduct 
86 The Respondent’s case is that Mr Blake was dismissed for misconduct.  In essence the evidence given by each of Mr McBride, 

Mr Taylor and Mr Stokes supports a finding that Mr Blake was incompetent.  The evidence of Mr McBride and Mr Taylor also 
suggest that Mr Blake failed to observe company policies despite warnings.  In particular, he failed to observe the vehicle 
reversing policy.  In addition his conduct in bringing pornographic material to the workplace and his use of bad language is 
also said to amount to misconduct.  Mr McBride testified that Mr Blake had displayed insubordination toward him by telling 
him to “f… off”, which also constituted misconduct. 

87 Mr Blake denied the Respondent’s contention that he had been guilty of misconduct.  He said that there had never been any 
suggestion prior to the commencement of these proceedings that he was terminated for misconduct. 

88 Misconduct connotes positive and intentional wrongdoing whereas other grounds for dismissal, such as incompetence and 
neglect, do not involve intentional misconduct.  Incompetence of an employee may be sufficient justification for the exercise 
of the right of summary dismissal (See Harmer v Cornelius (1858) 141 ER 94 at page 98) The Respondent has through Mr 
McBride and Mr Taylor complained bitterly about Mr Blake’s lack of competence.  It was Mr McBride’s evidence that his 
lack of competence had, during the period of Mr Blake’s employment, cost the Respondent dearly.  Notwithstanding that, the 
Respondent failed to warn Mr Blake in any official way.  There is nothing to show that the issue of lack of competency was 
ever addressed other than in a casual manner.  I fear that the issue of lack of competency has gained more significance in the 
light of these proceedings, whereas it was not a matter of primary significance during the course of the employment.  Indeed 
the same is to be said of other issues of which the Respondent complains.  The vehicle reversing policy is one such example.  
Other than a casual discussion about the need to take care when reversing following Mr Blake’s traffic accident, the issue did 
not gain any particular importance.  It has only assumed importance because of these proceedings. Similarly the same can be 
said about Mr Blake’s introduction of pornographic material onto site.  Although Mr Blake denied bringing pornographic 
material onto site, the weight of the evidence, particularly with respect to the videotape depicting bestiality, is against him.  I 
am satisfied, based on the evidence of Mr Archer and Mr Stokes, that Mr Blake did take pornographic material onto the 
worksite.  Clearly his conduct in that regard was reprehensible.  However his employer did not reprimand or warn him in any 
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official way concerning the same.  Again the incident drew little more than a cursory comment.  It did not lead to any 
disciplinary action.  It seems that the employer was prepared to let it ride.  Mr Blake’s actions in that regard did not cause the 
Respondent to consider that it should dismiss him at that time.  However it later became the basis for dismissal.  The 
Respondent has now chosen to use it as part of its armoury of reasons to justify dismissal for misconduct so as to deny Mr 
Blake his entitlements. 

89 The real reason why Mr McBride decided to terminate Mr Blake’s employment was because Mr Blake told him to “f… off”.  It 
was not the use of the bad language in itself that was the problem but rather the fact that Mr Blake was insubordinate to Mr 
McBride.  In my view Mr McBride’s evidence is clearly demonstrative of that fact.  I prefer Mr McBride’s evidence that he 
was told to “f… off” to that of Mr Blake.  Mr Blake’s credit was found to be wanting on the issue of bringing pornographic 
material onto site.  That undermines his credibility generally.  I do not accept his evidence that he was terminated for reason of 
lack of work.  He asserts that he was given a separation certificate, which reflects that, yet the Claimant has failed to produce 
the document or subpoena the document from Centrelink.  In the end I do not accept Mr Blake’s version of what transpired. 

90 Rather than dismiss Mr Blake on the spot when the act of insubordination occurred Mr McBride decided to wait a few days to 
get together as much adverse material as he could to justify his intended dismissal of Mr Blake.  By that stage he had decided 
that Mr Blake was no longer to be an employee of the Respondent and wanted to set up a basis for his dismissal.  That is why 
there was a need for the “ducks to be lined up”. 

91 It is obvious that there was not a summary dismissal for misconduct.  Furthermore it is self evident that Mr Blake had not 
received any formal or written warnings about the issues of which the Respondent now complains and which it says amount to 
misconduct.  In the circumstances it cannot be said that Mr Blake was dismissed for misconduct.  Mr McBride simply did not 
want him to retain his employment in the light of Mr Blake’s defiant attitude towards Mr McBride.  His act of defiance caused 
Mr McBride to decide that the Respondent should no longer employ him.  He was accordingly dismissed with pay in lieu of 
notice.  All the other issues of concern have been beaten up to make Mr Blake’s situation look far worse than it actually was 
considered to be when his employment ended. 

92 Indeed it is simply inconceivable, even if Mr Taylor had felt sorry for Mr Blake, that he should write a reference in such 
glowing terms in the light of what has now been alleged against Mr Blake.  Why would Mr Taylor have felt sorry for Mr Blake 
in any event given that he had done all those things of which the Respondent now complains to the extent alleged?  In reality 
those matters preceding the defiance of Mr Blake were not seen by the Respondent as being significant issues.  Had they been 
significant issues I doubt that Mr Taylor, on behalf of the Respondent, would have written the reference that he did. 

93 I do not accept that Mr Blake was dismissed for misconduct.  I find that he was not dismissed for misconduct.  Misconduct is a 
convenient label that the Respondent has given to what occurred to justify the termination and the non-payment of 
entitlements. 

Conclusion 
94 The Claimant is entitled to recover that which it seeks on Mr Blake’s behalf with the exception of Travel Allowance, Footwear 

Allowance, and payment in lieu of Annual Leave.  Accordingly the Claimant is entitled to recover $2140.65, which was 
underpaid to Mr Blake. 

95 I will now hear the parties concerning the orders that are to be made. 
G. CICCHINI, 
Industrial Magistrate. 
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Reasons for Decision 
Background 
1 The Claimant is an industrial organisation registered pursuant to Part II Division 4 of the Industrial Relations Act 1979.  The 

Respondent is a company incorporated under the Corporations’ Laws of the Commonwealth whose principal business is that 
of electrical contracting.  The Respondent employed Brad Bayfield as an Electrical Installer from 15 April 2002 until 30 June 
2002.  The Electrical Contracting Industry Award No R 22 of 1978 (the Award) issued by the Western Australian Industrial 
Relations Commission (the WAIRC) bound the employer and Mr Bayfield, whose classification as an Electrical Installer is 
contained within subclause (2)(a)(iii)(aa) of the First Schedule – Wages of the Award. 
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Claim 
2 The Claimant alleges that over the period of employment the Respondent failed to pay Mr Bayfield the following: 

1. Travel Allowance in accordance with clause 20(2)(c) of the Award.  Amount claimed $319.20 (48 days @ $6.65 per 
day). 

2. Grievance Procedure and Special Allowance in accordance with clause 27(3)(a) of the Award.  Amount claimed 
$256.85 (11 weeks @ $23.35). 

3. Footwear Allowance in accordance with clause 6(1) of the Award.  Amount claimed $21.56 (359.4 hours @ $0.06 
per hour). 

4. Annual Leave Loading in accordance with clause 23(3)(c) of the Award.  Amount claimed $ 97.15 ($555.12 @ 
17.5%). 

5. Redundancy in accordance with clause 38(2) of the Award.  Amount claimed $346.50 (19.25 hours @ $18.00 (the 
agreed rate)). 

3 Accordingly the Claimant seeks to recover the total of the aforementioned in the sum of $1041.26 allegedly underpaid together 
with interest thereon plus costs.  It also seeks the imposition of penalties. 

Response 
4 The Respondent submits that the Claimant is barred from bringing this claim by virtue of a Deed of Settlement entered into by 

the parties in November 2002, which inter alia settled a claim made by the Claimant in the WAIRC alleging that Mr Bayfield 
was unfairly dismissed. 

5 In the alternative the Respondent contends that Mr Bayfield was, during the course of his employment, paid above the 
prescribed award rate for his classification and that such over award payment should be “offset” in accordance with what was 
said by Anderson J in James Turner Roofing Pty Ltd v Christopher Lawrence Peters  

6 83 WAIG 427.  The Respondent says that Mr Bayfield was, during the relevant period, paid more than he would have been 
entitled to under the Award and is therefore not entitled to that which the Claimant seeks.  The Respondent says that during the 
material period Mr Bayfield was only entitled to an amount of $608.78 per week comprised of ordinary hours, Tool 
Allowance, Licence Allowance, Special Allowance and Boot Allowance however he was paid $760.00 per week comprised of 
the following components: 

38 hours @ $18.00 per hour (all in)                                   $684.00 
38 hours @ $1.00 per hour – Special Allowance                  38.00 
38 hours @ $1.00 per hour – Company Allowance              38.00 
                                                                                           $760.00 

7 The Respondent says that during the course of his employment Mr Bayfield was paid $509.23 in excess of his Award 
entitlement and that therefore the Claimant is not entitled to recover that which is sought.  The Respondent submits that given 
the circumstances the claim ought to be considered as frivolous and vexatious particularly  in light of the James Turner 
Roofing Pty Ltd decision (supra).  It accordingly seeks that costs be awarded against the Claimant. 

8 During the course of the hearing the Respondent raised an additional ground of defence not previously disclosed in its outline 
of case filed prior to the hearing.  The Respondent also now contends that because Mr Bayfield was dismissed for 
“misconduct” he is precluded by virtue of clauses 38(1) and 23(3)(d) of the Award respectively from receiving a redundancy 
payment and annual leave loading. 

Evidence 
9 The Claimant called only one witness being Peter John Carter, an organiser employed by the Claimant.  His evidence 

addressed the relevant pay rates and allowances payable pursuant to the Award.  He also gave hearsay evidence, without 
objection, of what Mr Bayfield had told him about aspects of his work.  Mr Carter also gave evidence concerning his 
knowledge of the Respondent’s operations.  Further he was taken to testify about the meaning of certain Award provisions 
including the meaning of the term “construction”.  In my view Mr Carter’s evidence was of limited value.  His hearsay 
evidence carries little weight.  His evidence concerning the meaning of certain Award provisions is of no value.  His views 
with respect to the Award provisions are irrelevant.  In the end the Award speaks for itself and it is for the Court to construe 
the Award having regard to the ordinary rules of construction. 

10 The Claimant did not call Mr Bayfield, whom I was told from the bar table was not available.  The effect of Mr Bayfield’s 
unavailability in this matter causes the Claimant difficulties.  Without the benefit of his evidence aspects of the evidence called 
by the Respondent remain unchallenged.  If necessary it could have sought to reopen in order to rebut evidence given on 
matters that it could not have possibly anticipated in the light of the pleadings (I use such term loosely).  The Claimant could 
have, but did not seek to adjourn the proceedings to facilitate Mr Bayfield giving evidence on material issues. 

11 The Claimant seeks to prove its claim based on the admissions made by the Respondent in its “Answer and Counter Claim” 
filed 30 September 2004 and from the inferences to be drawn from copies of payslips for the relevant period relating to Mr 
Bayfield which were introduced into evidence by consent.   

12 The Respondent in its defence of the claim called three witnesses.  They were Gregory McBride, the Respondent’s Managing 
Director; Garrie Taylor, its General Manager and Ben Stokes, a supervisor which it employs. 

13 Mr McBride testified that the Respondent was, at the material time, contracted to Western Power to carry out the conversion of 
the overhead power provision to that of underground power.  It was required to carry out such work in various suburbs but at 
the material time was primarily working in the Mount Lawley area.  Although such work was its main work, the Respondent 
also carried out other work.  Mr Bayfield’s job however was related to the converting of overhead power to underground 
power to private residences in Mount Lawley.  Mr McBride testified that Mr Bayfield was employed for that purpose as an “A 
Grade Electrical Mechanic” in the calling of Electrical Installer.  He said that Mr Bayfield was told upon appointment that he 
would be paid $18.00 per hour, which included a Licence Allowance, Tool Allowance and Boot Allowance.  In addition the 
Respondent was to pay him and did pay him a $1.00 per hour Special Allowance in recognition of the repetitive nature of the 
work performed and further a $1.00 per hour Company Incentive Allowance which was only payable if the employee was not 
late to work, and had not taken sick leave or caused damage or loss to the Respondent.  The payment of the Company 
Incentive Allowance for the week was entirely subject to Mr Bayfield meeting the employer’s criteria in that regard.  It was an 
all or nothing allowance.  If for example sick leave were taken during a week then the allowance would not be paid at all.  Mr 
McBride testified that Mr Bayfield was the subject of an induction carried out by Mr Taylor during which issues relating to 
pay rates and allowances “would have been discussed”. 
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14 Mr McBride testified that Mr Bayfield worked on residential properties in the Mount Lawley area in converting those 

properties from overhead power to underground power.  He was not involved in construction.  Indeed the Respondent’s work 
was that of “jobbing” and not construction.  He testified that Mr Bayfield was supplied with a company vehicle for such 
purpose which he could drive to and from work and in the course of his employment, subject to him keeping the vehicle clean 
and tidy and ensuring that the vehicle had oil and water. 

15 Mr McBride testified that Mr Bayfield’s work performance was less than satisfactory throughout, culminating in an incident in 
late June 2002, which cost the Respondent significantly.  What occurred was that Mr Bayfield caused a power pole to be 
pulled up rather than it be cut and capped as required.  That resulted in the Respondent being forced to carry out significant 
remedial work at great cost.  It was that incident which precipitated his dismissal for misconduct rather than the reasons given 
by Mr Bayfield in his Notice of Application filed in the WAIRC in matter No C 137 of 2002 in which Mr Bayfield alleged that 
he was unfairly dismissed.  Mr McBride said that the annual leave loading and redundancy payments were not made to Mr 
Bayfield upon termination on account of his termination occurring for misconduct.   

16 Mr McBride testified that the Grievance Procedure and Special Allowance (hereinafter referred to as the Grievance Special 
Allowance) was not paid at any time during the course of Mr Bayfield’s employment because he did not regard the same to be 
payable.  Travel Allowance was also not paid because Mr Bayfield was not engaged in construction work.  Travel Allowance 
was only payable for construction work. 

17 When cross-examined Mr McBride conceded that he told Mr Bayfield on a Tuesday or a Wednesday of his final week of 
employment that his employment would be terminated.  Notwithstanding that he allowed him to work until the end of that 
week (Friday). He reaffirmed that the failure to cut and cap the pole was “the straw that broke the camel’s back”.  That act of 
misconduct warranted dismissal, albeit not immediate, when considered in the light of other substandard work carried out.  It 
was for that reason that Mr Bayfield was allowed to work out the rest of the week and was paid an extra week’s pay in lieu of 
notice. 

18 Following the close of the Respondent’s case, the Respondent was given leave by the Court, which was consented to by the 
Claimant, to re-open.  The Respondent reopened its case on the second day of hearing.  Mr McBride was again called to testify 
concerning award rates.  He told the Court that in discussing the matter with his wife (who did the books) the previous evening 
he had discovered that the $18.00 per hour payment included all allowances including the Grievance Special Allowance.  He 
was in error with respect to the evidence given the previous day in limiting that rate to the allowances previously specified.  He 
said the rate of $18.00 per hour included every allowance. 

19 Garrie Taylor who was at the material time the Respondent’s General Manager also testified concerning the matter.  It is noted 
that he no longer works for the Respondent.  Mr Taylor said in evidence that he interviewed Mr Bayfield and conducted his 
induction.  He said that during that process pay rates would have been discussed.  He said that Mr Bayfield was employed on a 
full-time basis and was paid an “all in figure” to take into account all allowances payable under the Award.  In addition he was 
paid an over award Special Allowance and an Incentive Allowance.  He said “he had to make it clear to him (Bayfield) that the 
allowances were in an all up payment”. 

20 Over the two and a half months during which Mr Bayfield was employed with the Respondent Mr Taylor had reason to speak 
to him on a number of occasions in relation to his substandard work.  The substandard work resulted in notices being issued 
against the Respondent by Western Power Electrical Inspectors.  A considerable amount of re-work was required.  In essence 
Mr Taylor’s evidence was that Mr Bayfield was incompetent, resulting in cost to the Respondent.  Mr Taylor said that Mr 
Bayfield was challenged about his competence.  Mr Bayfield responded by saying that he was doing the best that he could.  
The incident with the pole immediately before dismissal was the last of a long line of difficulties with the standard of Mr 
Bayfield’s work. 

21 When cross-examined Mr Taylor re-confirmed that when discussing pay rates with Mr Bayfield he made it clear that the 
$18.00 per hour rate payable was an “all in rate” inclusive of allowances payable under the Award for the job undertaken (i.e. 
jobbing).  Mr Taylor said that he would have sacked Mr Bayfield because he was not competent.  His mistakes amounted to 
gross misconduct. 

22 Ben Stokes, a supervisor employed by the Respondent, was also called to testify in relation to the matter.  He has worked for 
the Respondent for about three and a half years.  Mr Stokes said that he was at the material time Mr Bayfield’s supervisor.  He 
said that he had to repeatedly speak to Mr Bayfield concerning his substandard work, which on occasions did not comply with 
the Australian Standards.  Mr Bayfield’s work, he said, was below average.  He was not competent.  He, on occasions, left his 
work unfinished.  His work was unsafe.  He said that the work carried out by Mr Bayfield was on established residential 
dwellings and did not constitute construction work.  They did not work on construction sites. 

23 Mr Stokes said that he was aware that Mr Bayfield had been terminated for performing substandard work and for not 
following directions.  He said that on the final day of his employment Mr Stokes drove Mr Bayfield home.  En route to his 
home Mr Bayfield and Mr Stokes discussed his termination.  He said that Mr Bayfield told him he had no problem with what 
had occurred. 

Determination 
Deed of Settlement 
24 The first limb of the Respondent’s defence is that this claim is barred by virtue of a Deed of Settlement entered into by the 

Claimant on the one hand and Netspark Electrical Pty Ltd on the other with respect to the application in the WAIRC in matter 
No C 137 of 2002 alleging that Mr Bayfield and another had been unfairly dismissed. 

25 The Deed provides inter alia as follows: 
Without any admission of liability the parties agree: 
to (d)  . . .  
The Union and the Employees agree that this settlement is in full and final settlement of any and all matters relating to 
and arising from the employment relationship, save for any alleged breach of the Electrical Contracting Industry Award 
or Western Power Certified Agreement in relation to the payment of wages, and may be pleaded as a bar to any further 
proceedings; 

26 The first observation to be made is that the Deed is made between the Claimant and a different legal entity to the Respondent 
in these proceedings.  Assuming that the Deed contains a correctable error, which would make it enforceable against this 
Respondent, the question remains whether the Deed bars this claim. 

27 Mr Crossley-Solomon argues that the exclusionary provision found in clause 2(e) of the Deed relates to the payment of wages 
only.  He argues that the concept of “wages” excludes contractual benefits in the form of allowances.  He says that allowances 
are in the form of “reimbursement for a cost incurred”.  Mr Crossley-Solomon has not cited any authority to support his 
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contention.  I reject his contention.  Using the current claim as an example I cannot comprehend how it could be successfully 
maintained that the Grievance Special Allowance is a reimbursement for a cost incurred.  The allowance is a flat rate 
allowance payable pursuant to clause 27(3)(a) of the Award for each week that the employer and employee are not involved in 
an industrial dispute resulting in direct action.  It could hardly be categorised as a reimbursement.  The concept of “wages” 
includes all award payments.  Accordingly clause 2(e) of the Deed cannot operate to prevent the claim from being considered 
and determined.  Indeed the same specifically facilitates this claim. 

Application of the Principle in James Turner Roofing Pty Ltd 
28 The application of the principle established in James Turner Roofing Pty Ltd (supra) requires an analysis of a particular 

allowance and a determination as to whether the particular allowance is capable of being the subject of an all in rate.  In my 
view the Claimant’s claim for payment of redundancy cannot be the subject of the “all in rate”.  In James Turner Roofing Pty 
Ltd (supra) His Honour Anderson J said at page 432 (paragraph 48): 

I do not say that in no instance has the appellant contravened the award. It may be, for example, that some of the 
entitlements prescribed in the award and which were denied to the respondent cannot be discharged by payment of 
money. The obligation to provide those entitlements may not be capable of being discharged by the payment of an all-in 
rate, no matter how much it may exceed the rates set forth in the award. In that case there could be no question of set 
off. For example, I would doubt that there is a sufficient degree of correlation between the nature of the payment made 
to the respondent and the nature of the obligation to pay untaken long service leave. I would doubt that the over award 
payment for hours worked could be set-off against the obligation to pay untaken long service leave. It will be for the 
Industrial Magistrate to consider these matters. 

29 Only entitlements, which are finite and determinable for the purpose of calculation of any pay period, are those to be 
considered as subject to set-off.  Redundancy pay for example could not possibly be contemplated as being part of the “all in 
rate”.  That entitlement accrues upon the happening of a triggering event of termination.  It is indeterminable on a weekly 
basis.  Further the payment is entirely variable contingent on the length of service.  Given that the quantum payable is 
contingent upon variable factors that cannot be known or calculated until the triggering event occurs the same cannot therefore 
be calculated on a weekly basis.  It follows that it cannot form part of the “all in rate”.  The entitlement is in the same class as 
entitlements such as long service leave, to which His Honour referred.  On the other hand other Award entitlements such as 
Annual Leave Loading, Travel Allowance, Grievance Special Allowance and Safety Footwear Allowance are finite in nature.  
They are calculable for each pay period.  There is certainty in the quantum payable and are not contingent upon a triggering 
event.  They are entitlements to which the principle outlined in James Turner Roofing Pty Ltd (supra) applies. 

Was Mr Bayfield Entitled to the Allowances Claimed? 
30 The Claimant says that Mr Bayfield was not, during the course of his employment, paid Travel Allowance, Grievance Special 

Allowance and the Safety Footwear Allowance.  It is the case that such allowances are not specifically described in Mr 
Bayfield’s weekly payslips (see exhibit 1).  The Respondent says that those allowances, and others, save for the Travel 
Allowance, which was not payable in any event, make up the “all in rate” of $18.00 per hour described as “Normal Hours” in 
Mr Bayfield’s payslips. 

Travel Allowance 
31 Clause 20 of the Award is entitled “Allowance for Travelling and Employment in Construction Work”.  It is axiomatic 

therefore that the allowance is only payable for construction work.  “Construction Work” is defined in clause 5(12) of the 
Award as follows: 

(12) "Construction Work" means work on site in or in connection with - 
(a) The construction of a large industrial undertaking or any large civil engineering project; 
(b) The construction or erection of any multi-storey building; and 
(c) The construction, erection or alteration of any other building, structure, or civil engineering project which 

the employer and the union agree or, in the event of disagreement, which the Board of Reference declares 
to be construction work for the purposes of this award. 

32 It is for the Claimant to prove on the balance of probabilities that the Respondent was engaged in construction work.  In that 
regard Mr Carter testified that he was aware of the nature of the Respondent’s operation and that his view was that the 
Respondent was engaged in civil engineering, which constituted construction work.  Later in his evidence he said that the 
Respondent was engaged in construction work as defined in clause 5(12)(c) because the work carried out by the Respondent at 
Mount Lawley constituted “alteration of a building”.  The Respondent on the other hand says through Mr McBride and Mr 
Taylor as supported by Mr Stokes that it was not involved in construction but rather carried out “jobbing” work. 

33 The evidence called by the Claimant to prove that the Respondent was engaged in construction work is very limited indeed.  It 
is obvious that Mr Carter did not see the work that Mr Bayfield did.  He has never been to the job at Mount Lawley.  Indeed he 
has never had a meeting with Mr Bayfield.  All he can do is put forward what he was told by Mr Bayfield over the telephone.  
Such evidence is extremely limited, and hearsay in any event.  Such hearsay evidence carries little or no weight.  The state of 
the evidence is far from what is required to prove that Mr Bayfield was engaged in construction work.  The evidence given by 
Mr Carter concerning the nature of work carried out by the Respondent is also of little assistance.  Obviously the evidence 
needed to be specific to the work carried out by Mr Bayfield for the Respondent.  The uncertainty in Mr Carter’s view is 
reflected in his evidence.  He gave two differing bases for considering Mr Bayfield to be working for the Respondent in 
construction work.  His evidence amounted to no more than opinion evidence with little or no foundation.  In reality he could 
not say what Mr Bayfield did.  On the other hand the witnesses called by the Respondent could.  Their evidence dictates that 
Mr Bayfield did not work in construction.  The fact that the Respondent paid Mr Bayfield a Safety Footwear Allowance, only 
usually payable with respect to construction work, does not of itself change the nature of the work Mr Bayfield was doing nor 
does it prove that the Respondent was engaged in construction work.  In my view the payment of the Safety Footwear 
Allowance, to which Mr Bayfield was not entitled as of right, must constitute an over award payment. 

34 The state of the evidence does not permit a finding to be made that Mr Bayfield was engaged in the alteration of a building, 
structure or civil engineering project “which the employer and the union agree(d)” was declared to be construction work for 
the purpose of the Award (see clause 5(12)(c) of the Award). 

35 I find that the Claimant has failed to prove that Mr Bayfield worked in construction work and accordingly has failed to prove 
that he was at all material times entitled to the Travel Allowance claimed. 
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Safety Footwear Allowance 
36 Similarly, this allowance is only payable in respect to construction work.  Accordingly I adopt my reasons with respect to 

Travel Allowance in finding that the Claimant has not proved its claim in this regard.  Having said that, I acknowledge that the 
Respondent has purported to pay Mr Bayfield such allowance as an over award payment as part of the “all in rate”. 

Grievance Procedure & Special Allowance 
37 Mr McBride, when giving his evidence on the first day of the hearing made it clear that he was unaware of the obligation to 

pay such Grievance Special Allowance.  It is obvious to me that he did not even contemplate the payment of the same.  He was 
simply unaware of his obligation in that regard.  It was not, in his own mind, factored into the “all in rate” of $18.00 per hour 
paid to Mr Bayfield.  Mr McBride shifted ground on the second day of the hearing to say that it was included in the “all in 
rate”.  I fear that the shifting of ground occurred because Mr McBride came to the realisation that the same was payable.  
However that becomes irrelevant.  It matters not what was in his mind.  The real issue was what did the parties contract.  In 
that regard Mr Taylor discussed pay rates with Mr Bayfield at the commencement of Mr Bayfield’s employment.  Mr Taylor 
testified (and his evidence remains unchallenged) that he told Mr Bayfield that the “all in rate” of $18.00 per hour would 
include all allowances.  I accept Mr Taylor’s evidence.  Accordingly I find that the $18.00 hourly rate paid to Mr Bayfield was 
an “all in rate” inclusive of the Grievance Special Allowance provided for in clause 27(3)(a) of the Award. 

38 Mr Carter, for the Claimant, testified that “Normal Hours” as referred to in the payslips of Mr Bayfield cannot, by virtue of 
what is contained in the First Schedule – Wages of the Award, be said to include the Special Allowance provided for in clause 
27(3)(a) of the Award.  In that regard he referred to the decision of Senior Commissioner Fielding of the WAIRC in 
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union v AB Tilbury 
Pty Ltd 77 WAIG 1510. 

39 In Tilbury the central issue was whether or not the allowances were payable for “all purposes”.  More specifically the question 
the applicant union sought answered was one of whether or not the allowances set out in the First Schedule of the Award form 
part of the wage prescribed under the Award for the purpose of calculating overtime and other penalty entitlements.  The 
applicant union submitted that the provisions in question applied so as to make the allowances payable for all purposes of the 
Award.  The Respondent on the other hand contended that the Award operated to provide for a flat weekly payment to be paid 
irrespective of the hours worked.  It suffices to say that the applicant union was successful in its application. 

40 The Claimant now argues, as I understand it, that in the light of the aforementioned decision “Normal Hours” as referred to in 
pay slips (see exhibit1), cannot by definition, include the Grievance Special Allowance provided for by clause 27(3)(a) of the 
Award.  Put another way, that allowance falls outside normal hours as contemplated by the Award in the First Schedule – 
Wages.  The Claimant’s argument in that regard is rejected.  The Tilbury decision (supra) is to be distinguished on its own 
facts.  In my view nothing turns on the description “Normal Hours” contained in the payslips.  To give the description 
“Normal Hours” the legal effect that the Claimant seeks would in my view be inappropriate because it is quite apparent that 
the term “Normal Hours” is no more than a convenient term used by the Respondent in its payslips to describe the “all in rate” 
agreed to.  The Special Allowance payable pursuant to clause 27(3)(a) is one of those allowances agreed upon as making up 
part of the “all in rate” which is capable of being set-off in accordance with what was said in James Turner Roofing Pty Ltd 
(supra). 

Annual Leave Loading 
41 The Claimant claims annual leave loading.  The relevant Award provision is clause 23(3) which provides: 

(3) (a) Except as hereinafter provided, a period of four consecutive weeks leave with payment as prescribed in paragraph 
(b) shall be allowed annually to an employee by the employer after a period of twelve months continuous service 
with that employer. 

(b) (i) An employee before going on leave shall be paid the wages they would have received in respect of the 
ordinary time the employee would have worked had they not been on leave during the relevant period. 

(ii) Subject to paragraph (c) hereof, an employee shall, where applicable, have the amount of wages to be 
received for annual leave calculated at the rate applicable to the employee as prescribed in the First 
Schedule to this award and the allowances prescribed by Clause 22. - Location Allowances of the award. 

(c) In addition to the payment prescribed in paragraph (b) hereof an employee shall receive a 17.5% loading 
calculated on the rate of wage prescribed by that paragraph. 

(d) The loading prescribed by paragraph (c) of this subclause shall apply to proportionate leave on termination 
except in the case of an employee whose services are terminated by the employer for misconduct. 

42 Unlike many other award provisions which do not enable, upon termination, the payment of Annual Leave Loading on the 
proportionate annual leave entitlement, clause 23(3)(d) of the Award specifically provides for the same.  Accordingly the 
payment of Annual Leave Loading in this instance is not contingent upon any other variable factor.  In this case the quantum 
payable is capable of calculation for the purpose of weekly payments and can be the subject of an “all in rate”.  However I 
would have thought that in other awards where the Annual Leave Loading is not payable on proportionate leave that the same 
may not be the subject of a weekly payment as part of an “all in rate”.  In such circumstances there will be contingent and 
variable factors which will preclude the Annual Leave Loading from being considered as part of an “all in rate”.  The 
consideration of whether the loading can be set off in accordance with what was said in James Turner Roofing Pty Ltd (supra) 
will always remain a matter to be determined on a case by case basis.  In this case it can be; in other cases it may not. 

43 The transformation of the entitlement into a weekly payment calculated as part of the yearly entitlement is permissible and is 
akin to what happens when a casual worker is paid a casual loading.  The potentiality of the entitlement being forfeited in 
cases of misconduct does not vitiate the agreement.  If the employer is willing to pay up front such entitlement which may 
render the exception to payment for misconduct nugatory, then that is a matter for the employer. 

44 It follows that the weekly pay of $684.00 received by Mr Bayfield as his gross weekly “all in rate” (which included 
allowances) exceeded that which was payable to him pursuant to the Award which was $615.46 comprising of the following: 

38 Ordinary Hours                                      $555.30 
Tool Allowance                                              11.30 
Licence Allowance                                         16.55 
Annual Leave Loading                                     8.96 
Special Allowance                                          23.35 
                                                                     $615.46      (or $16.20 per hour) 
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45 The evidence dictates that the Respondent has for each week of Mr Bayfield’s employment paid him an “all in” amount 
described as “Normal Hours” which it was obliged to pay to him pursuant to the Award.  Accordingly there has not been a 
breach of the Award in that regard. 

Redundancy 
46 The redundancy provision is found in clause 38 of the Award.  I set out the relevant subclauses: 

(1) Definition 
"Redundancy" means a situation where an employee ceases to be employed by an employer, respondent to this award, other 
than for reason of misconduct.  "Redundant" has a corresponding meaning. 
(2) Redundancy Pay 
A redundant employee shall receive redundancy/ severance payments, calculated as follows, in respect of all continuous 
service (as defined in subclause (4) of this clause) with his or her employer provided that any service prior to 22 November 
1990 shall not be counted as service. 

Period of Continuous 
Service With An Employer 

Redundancy/Severance Pay 

1 year or more but 2.4 weeks' pay plus, for all less than 2 years service in excess of 1 year, 1.75 hours' 
pay per completed week of service up to a maximum of 4.8 weeks' pay. 

2 years or more but 4.8 weeks' pay plus, for all less than 3 years service in excess of 2 years, 1.6 hours' 
pay per completed week of service up to a maximum of 7 weeks' pay. 

3 years or more but 7 weeks' pay plus, for all less than 4 years service in excess of 3 years, 0.73 hours' 
pay per completed week of service up to a maximum of 8 weeks' pay. 

4 years or more 8 weeks' pay. 
Provided that an employee employed for less than twelve (12) months shall be entitled to a redundancy/severance payment of 
1.75 hours per week of service if, and only if, redundancy is occasioned otherwise than by the employee. 

47 Mr Bayfield worked for the Respondent only for a short duration but is nevertheless entitled to redundancy pay within the 
meaning of clause 38(1) unless it can be demonstrated that his employment was terminated for reason of misconduct; the onus 
resting upon the Respondent to prove the same on the balance of probabilities. 

48 The Respondent’s case is that Mr Bayfield was dismissed for misconduct.  In essence the evidence given by each of Mr 
McBride, Mr Taylor and Mr Stokes supports a finding that Mr Bayfield was incompetent.  Mr McBride’s evidence, which 
remains unchallenged, is that Mr Bayfield was terminated for misconduct on account of his incompetence and for no other 
reason. 

49 Misconduct connotes positive and intentional wrongdoing whereas other grounds for dismissal, such as incompetence and 
neglect, do not involve intentional misconduct.  Incompetence of an employee may be sufficient justification for the exercise 
of the right of summary dismissal.  In Harmer v Cornelius (1858) 141 ER 94 the Court said at page 98: 

“supposing that, when the skill and competency of the party employed are tested by the employment, he is found to be 
utterly incompetent, is the employer bound nevertheless to go on employing him to the end of the term for which he is 
engaged notwithstanding his incompetency? … it seems very unreasonable that an employer should be compelled to go on 
employing a man who, having represented himself competent, turns out to be incompetent … 

50 Misconduct in a servant is, according to every day’s experience, a justification of a discharge.  The failure to afford the 
requisite skill which had been expressly or impliedly promised, is a breach of legal duty, and therefore misconduct.” 

51 In each instance the bases upon which the employer is entitled to summarily dismiss an employee are two-fold, firstly, an 
express or implied representation by the employee of competence to fulfil a job and, secondly, actual incompetence. 

52 Can the Respondent establish that Mr Bayfield was justifiably terminated for misconduct arising from such incompetence?  
Was his termination a summary dismissal? 

53 The answer to the second question posed is clearly no.  The documentary evidence in the form of the payslips (exhibit 1) 
dictates that he was paid a week’s wages in lieu of notice.  Further the actual conduct of the Respondent in keeping Mr 
Bayfield on until the Friday following his being notified on the Tuesday or Wednesday that he would be dismissed contra 
indicates summary dismissal.  Indeed he was not summarily dismissed. 

54 It is said that Mr Bayfield’s incompetence, which justified his dismissal for misconduct, disentitles him to payment of certain 
entitlements.  The factual matrix in this case is not dissimilar to the matter considered by His Honour Olney J in Industrial 
Inspector of the Office of Industrial Relations v Kevin Henry Holliday and Joyce Eva Holliday T/As Central Electronics – 
Wongan – Moora 66 WAIG 477 in which His Honour said at page 479: 

55 A number of principles are now well established by the authorities. First, it is accepted that incompetence of an employee may 
be sufficient justification for the exercise of the right of summary dismissal and this will arise where there has been an express 
or implied representation by the employee that he was competent to fulfil the job and he has been shown to be incompetent.  
[Harmer v. Cornelius (1858) 5 CB (NS) 236 at 246].  Second, a right of summary dismissal for inefficiency arises if an 
employee who possesses a particular skill fails or neglects to exercise that skill.  [Printing Industry Employees Union of 
Australia v . Jackson and O'Sullivan Pty Ltd (1957) 1 FLR 175 at 180].  Third, if there is no general or particular 
representation as to ability or skill the workman undertakes no responsibility. (Harmer v Cornelius at 246). 

56 An employee who does not possess the skill and ability which he has either expressly or impliedly represented to have or who, 
having such ability or skill, fails or neglects to properly exercise the same, and for that reason has had his service terminated 
by his employer cannot say other than that the termination of his service is through his own fault.  But to say that an employee 
whose incompetence is not such as to justify summary dismissal is, when dismissed because of his incompetence, dismissed 
through his own fault, is to attribute a wholly unreasonable meaning to the word fault.  I do not think that the resolution of the 
matter is assisted by adopting terms such as “conduct . . . justifying of blame” or “failure . . . to give of his best” unless that 
conduct or failure is such as to justify summary dismissal.  It is wholly unreasonable and lacking in logic that conduct which 
does not disentitle an employee to the normal period of notice or payment in lieu of notice upon termination of his services 
might nevertheless prevent him from becoming entitled to a pro rata annual leave payment. 

57 The question of competency was also recently considered by Harrison C of the WAIRC in Cheryl Johnson v Millswan 
Holdings Pty Ltd T/A Drivewest Car Rental 83 WAIG 348 in the context of an unfair dismissal claim where there was a 
failure to give adequate warning with respect to incompetence. 
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58 Appreciating that I am not dealing with an unfair dismissal claim, it is nevertheless appropriate to consider the Respondent’s 

conduct appertaining to warning.  Indeed in that regard it is the case that there is no evidence before the Court that Mr Bayfield 
was ever given a written warning.  I was told that he was spoken to concerning his performance.  However I was not told in 
precise terms what he was told.  The paucity of evidence concerning warnings given to Mr Bayfield suggests that he was not 
threatened with termination if his performance did not improve.  Indeed neither Mr McBride nor Mr Taylor warned him in 
those terms.  It follows that his lack of competence, although sufficiently concerning so as to cause the Respondent to 
terminate him, was not of sufficient concern as to warrant summary dismissal for misconduct based on incompetence. 

59 Indeed the Respondent has never suggested in its response filed with the Court prior to the hearing that Mr Bayfield was 
dismissed for misconduct as a result of his incompetence.  I do not accept that Mr Bayfield was dismissed for misconduct.  I 
find that he was not dismissed for misconduct.  Misconduct is just a convenient label that the Respondent, through its Director 
Mr McBride, has recently given to what occurred in order to rationalise and justify the non-payment of entitlements.  What in 
reality happened is that Mr Bayfield made a lot of mistakes on the job.  The Respondent was unhappy about the same.  His last 
mistake caused the Respondent to decide that it should no longer employ him.  He was accordingly dismissed with pay in lieu 
of notice.  He was not summarily dismissed and his performance, although unsatisfactory, had not at the time of termination 
amounted to misconduct.  It is for that reason that there has not been any suggestion of misconduct until the commencement of 
the hearing of this matter.  The Respondent has failed to prove that Mr Bayfield was dismissed on account of misconduct.  It 
follows also that the Claimant has proved a breach of the Award constituted by the Respondent’s failure to pay redundancy.  
On termination Mr Bayfield should have received a redundancy payment of $311.85 being 19.25 hours at the Award rate 
which I calculate to be $16.20 per hour.  It is appropriate to calculate the redundancy payment based on the Award rate rather 
than the agreed rate.  His Honour Anderson J said in James Turner Roofing Pty Ltd (supra) at page 429 (paras 13 and 14): 

60 I note that the "total amount . . . " is arrived at not by reference to the hourly rates prescribed in the award but by reference to 
the higher rate agreed between the parties and actually paid to the appellant for the hours which he worked. For myself, I can 
see no basis upon which the amount due upon enforcement of an award can be calculated by reference to an hourly rate which 
is not the rate prescribed in the award. . . . There is no reason why parties cannot contract by reference to the terms and 
conditions of an award.  So for example, an employer might offer employment expressly or impliedly on the basis that the 
employee is to receive all of the benefits of the award save that instead of the ordinary hourly base rate prescribed by the 
award, a higher base rate will be paid. But then the employee who complains of a breach of the obligation to pay at the higher 
rate is not seeking to enforce the award but is seeking to enforce the agreement:  Amalgamated Collieries of WA Ltd v True 
(1938) 59 CLR 417 per Evatt J at 434 and Dixon J at 431. See also (1940) 62 CLR 451 (Privy Council) per Lord Russell at 
455. The failure to pay at the agreed rate would be a breach of the agreement, not a breach of the award. . . .  

61 I should perhaps say that it was not submitted that agreed over award payments are picked up by the award and become part of 
its terms and conditions; nor was our attention drawn to any statute which brings about such situation, that is, which converts 
an over award arrangement into an award condition. Therefore an application for enforcement of the terms and conditions of 
the award, which is what this application is, cannot proceed on the basis that what is due under the award is to be calculated by 
reference to the over award rate agreed between the parties. 

62 I will now hear from the parties concerning the orders that are to be made. 
G. CICCHINI, 
Industrial Magistrate. 

 

NOTICES—Award/Agreement matters— 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 83 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “BAGULEYS CONTAINER 
YARD ROUSE HEAD WA CERTIFIED AGREEMENT 2004” 

NOTICE is given that an application has been made by The Automotive, Food, Metals, Engineering, Printing and Kindred 
Industries Union of Workers – Western Australian Branch under the Industrial Relations Act 1979 for registration of the above 
Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

3.     PARTIES BOUND 
This Agreement shall be binding on Baguley Engineering (the employer), the Transport Workers Union of Australia, 
Industrial Union of Workers, Western Australian Branch and the Automotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers WA Branch, (the Unions) and all employees who are eligible to be members of the 
Transport Workers Union and the Australian Manufacturing Workers Union. 
5. WORK COVERED BY THIS AGREEMENT 
This Agreement applies to any work performed in the state of Western Australia, the performance of which would render 
an employee eligible for membership of the TWU and the AMWU. 

6. RELATIONSHIP TO THE PARENT AWARD 
6.1  This Agreement shall be read and interpreted wholly in conjunction with the Transport Workers Award 1998 and the 

Metal Trades (General) Award No. 13 of 1965. 
6.2  The conditions of employment provided for by this agreement shall be the conditions of employment of employees. 
6.3  This Agreement shall prevail over the Awards to the extent of any inconsistency. 
6.4  In relation to any matter in respect of which this agreement does not make provision, the terms of the Awards, as of the 

date this agreement is signed, shall apply to all employees. 
A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 

J. SPURLING, 
 Registrar. 
24 May 2005 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. 338 of 2005 

APPLICATION FOR VARIATION OF AWARD ENTITLED  
“IRON ORE PRODUCTION & PROCESSING (BHP BILLITON IRON ORE PTY LTD) AWARD 2002” 

NOTICE is given that an application has been made to the Commission by the Automotive, Food, Metals, Engineering, Printing 
and Kindred Industries Union of Workers - Western Australian Branch,  the Construction, Forestry, Mining and Energy Union of 
Workers, the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing, and Allied Workers Union of 
Australia, Engineering & Electrical Division, WA Branch,  the Australian Workers' Union, West Australian Branch, Industrial 
Union of Workers and the Transport Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch under 
the Industrial Relations Act 1979 for a variation of the above Award. 
As far as relevant, those parts of the proposed Award which relate to area of operation or scope are published hereunder. 

The application seeks to vary the award by : 
1) Varying  Schedule I – Aggregate Wages to include: 

CMETU LOCO Level 5 (including WPA Fly in Fly out drivers) 
2) Inserting, inter alia, the following at the end of Schedule III: 

6. Train controller A person at this level will be competent to perform train control duties over 
all or any part of the Company’s rail road 

7. Train Co-Ordinator A person at this level will be competent to co-ordinate train movements and 
organise all work at and around a junction within the Company’s rail road 

8. Crew Development Officer A person at this level will be competent to instruct and develop the skills of 
engine drivers in all aspects of the operation of trains on the Company’s rail 
road 

9. Rail Supervisor A person at this level will be competent to supervise all aspect of rail road 
operations on the whole of or any part of the Company’s rail road 

A result of the proposed variation, if granted, will be that the Award will apply to the employment of persons employed by BHP 
Billiton Iron Ore Pty Ltd in the classifications referred to above, including fly-in/fly-out locomotive drivers on lapsed workplace 
agreements.  At present, the award does not apply to those persons. 
A copy of the proposed variation may be inspected at my office at 111 St George’s Terrace Perth. 

J. SPURLING, 
 Registrar. 
15 June 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 85 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “MAICO ENTERPRISE 
BARGAINING AGREEMENT 2005-2008” 

NOTICE is given that an application has been made by Plumbers and Gasfitters Employees Union of Australia, West Australian 
Branch, Industrial Union of Workers under the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

3.      AREA AND SCOPE 
This Agreement shall apply to commercial construction projects only within the plumbing & drainage sector of the 
building and construction industry that takes place within the State of Western Australia. 
For clarification: 
Construction work means work on a site in or in connection with: 
(a)  The construction of commercial & industrial buildings; 
(b)  The construction or erection of any multi-storey building; and 
(c)  The construction, erection or alteration of any other building, structure, or project which the Company and the Union 

agree, in the event of disagreement, which the Western Australian Industrial Relations Commission declares to be 
construction work for the purposes of this Agreement. 

Project means the limits of an area of a site that “the Company” is contracted to work under and can be clarified via 
specific project scope of work documents. 
4.      PARTIES BOUND 

• Maico Pty Ltd (“the Company”); 
• The employees of the Company who are members of or eligible to be members of the Union party to this 

Agreement engaged in work on commercial building works as described in Clause 3. - Area and Scope 
(hereinafter called “the employees”); 

• Plumbers & Gasfitters Employees Union of Australia West Australian Branch Industrial Union of Workers. 
• This agreement shall apply to approximately 8 employees. 

6      APPLICATION OF AGREEMENT 
6.1    The Wage Schedules in this Agreement shall apply to all commercial construction projects only.  Where a specific 

project or site agreement is applicable to work undertaken by the Company and the terms of that project or site 
agreement are agreed to by the Company, the specific project/site agreement shall take precedence over this 
Agreement. 
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6.2    No part of this Agreement shall be interpreted as permitting the establishment of a bargaining period on work 
covered by this Agreement during its term. 

6.3    No part of this Agreement shall be used by the Company, or its employees as evidence or example before any 
industrial tribunal or proceedings no directly concerned with work covered under this Agreement. 

6.4    This Agreement shall operate in conjunction with the Plumbing Industry Qld and WA Award of 1999 (“the 
Award”) as at the 1st April 2005.  Where any inconsistency exists between this Agreement and the Award, this 
Agreement will take precedence to the extent of the inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
31 May 2005 

 

LONG SERVICE LEAVE—Boards of Reference— 
Special— 

2005 WAIRC 01691 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
OCS SERVICES PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 27 MAY 2005 
FILE NO/S BOR 1 OF 2005 
CITATION NO. 2005 WAIRC 01691 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 

 
 

Order 
WHEREAS an application was lodged in the Commission to the Long Service Leave Board of Reference; 
AND WHEREAS after a conference before a Deputy Registrar the parties reached an agreement in settlement of the application; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 
2005 WAIRC 01658 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JESSIKA RAY ANTHONY 

APPLICANT 
-v- 
AUS-LINK WA 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 24 MAY 2005 
FILE NO. APPL 366 OF 2005 
CITATION NO. 2005 WAIRC 01658 
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CatchWords Industrial law – Termination of employment – Harsh, oppressive and unfair dismissal – Application 

referred outside of 28 day time limit – Relevant principles to be applied – Commission satisfied 
applying principles that discretion should not be exercised – Acceptance of referral out of time not 
granted – Industrial Relations Act 1979 (WA) s.29(1)(b)(i), (2) and (3) 

Result Application dismissed 
Representation 
Applicant Ms J Anthony (on her own behalf) 
Respondent Mr M Daff 

 
 

Reasons for Decision  
(Given extemporaneously and edited by the Commissioner) 

1 Ms Jessika Ray Anthony, (“the employee”) made application to the Commission pursuant to s.29(b)(1)(i) of the Industrial 
Relations Act 1979 (“the Act”) alleging she had been harshly, oppressively and unfairly dismissed by Aus-Link WA (“the 
employer”) on 4 March 2005.  The application was lodged in the Commission on 7 April 2005, seven days out of time. 

2 Given the application was outside of the 28 day limit that is required under s.29(b)(2) of the Act the Commission listed this 
application to determine whether it ought to accept the application out of time pursuant to s.29(3) of the Act. 

3 In Malik v Paul Albert Director General, Department of Education of Western Australia (2004) 84 WAIG 683, the principles 
that apply when the Commission considers whether to accept the referral of a claim for unfair dismissal out of time under 
s.29(3) of the Act are set out.  Those principles as set out in the judgment of Steytler J at [page 684] are: 

“Special circumstances are not necessary but the court must be positively satisfied that the prescribed period should be 
extended.  The prima facie position is that the time limit should be complied with unless there is an acceptable 
explanation of the delay which makes it equitable to so extend. 
Action taken by the applicant to contest the termination other than applying under the Act will be relevant.  It will show 
that the decision to terminate is actively contested.  It may favour the granting of an extension of time. 
Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of time.   
The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
The merits of the substantive application may be taken into account in determining whether to grant an extension of time. 
Consideration of fairness as between the applicant and other persons in a like position are relevant to the exercise of the 
Court’s discretion.” 

4 Central to such a decision by the Commission is the concept of fairness and having regard for this concept.  Fairness must 
involve fairness to all having regard to the employee, the employer and the public interest. 

Background 
5 It was common ground between Ms Anthony and Mr Daff that Ms Anthony commenced with the employer on 24 January 

2005 as a probationary employee and was terminated on 4 March 2005.  Additionally, it was not in dispute that the employer 
ran a grocery wholesale distribution business and had lost a major client in 2004, forcing the company to reduce their staff by 
one. 

6 The Commission’s file records that the applicant completed a Form 1, Application and Particulars of Claim.  The application 
was filed in the Commission on 7 April 2005.  The employee was employed as an office junior which involved tasks such as 
data entry, filing records and answering the phone. 

Applicant’s Submissions 
7 The employee declined to give evidence and indeed was reluctant to submit an oral outline of the reasons behind her 

employment being terminated.  Ms Anthony submitted she had been made redundant by the respondent, which “was an 
excuse to get rid of me”.  In addition, she did not apply for the job. 

8 Ms Anthony further submitted that to terminate her as a result of redundancy was unfair given that after the termination had 
taken effect another person had taken her place. 

Respondent’s Submissions 
9 Mr Daff, on behalf of the respondent, gave submissions of the loss of a major client from his grocery wholesale distribution 

business, which had led to a reduction in staff from three employees to two employees. 
10 Mr Daff outlined the procedure followed for the purposes of selecting the employee to be made redundant.  He claimed that 

he met with all three employees, one of whom was Ms Anthony, and indicated that one of the three jobs was to be made 
redundant and invited each person to submit an application.   

11 Ms Anthony at no stage submitted an application, either orally or in writing.  In the end only two applications were received.  
As a result Ms Anthony was selected for redundancy on the basis that it was assumed by Mr Daff that she did not want to 
continue her employment. 

Conclusion 
12 Overall, I have little before me to determine this claim other than the brief submissions by the Ms Anthony and Mr Daff.  

However, I apply the principles as already referred to in Malik v Director General, Department of Education (2004) WACSA 
51, whereby the Commission has the discretion to accept an application claiming unfair dismissal outside the 28 day limit.  In 
particular it is relevant and I find that no action was taken by Ms Anthony to “actively contest” the claim. 

13 Having considered the submissions carefully, I am not persuaded the applicant has established her claim sufficient to enable 
the exercise of my discretion pursuant to s.29(3).  Moreover, the applicant was made aware of the circumstances in which she 
had to re-apply for the re-structured positions by Mr Daff.  And I so find. 

14 On all of what was before the Commission in these proceedings and on the basis of equity, good conscience and the 
substantial merits of the case, in these circumstances, and on the limited information before the Commission, I am not 
prepared to exercise my discretion to extend the prescribed period for filing the application and I conclude that it would not 
be unfair to refuse to accept Ms Anthony’s referral out of time.   
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15 For the reasons set out above, I will make an order that Ms Anthony’s application be dismissed. 

 

2005 WAIRC 01699 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JESSIKA RAY ANTHONY 
APPLICANT 

-v- 
AUS-LINK WA 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 30 MAY 2005 
FILE NO APPL 366 OF 2005 
CITATION NO. 2005 WAIRC 01699 
 
 
Result Application dismissed 
Representation 
Applicant Ms J Anthony (on her own behalf) 
Respondent Mr M Daff 

 
 

Order 
HAVING heard Ms Jessika Anthony on her own behalf and Mr M Daff on behalf of the respondent, the Commission pursuant to 
the powers conferred on it under the Industrial Relations Act 1979, hereby orders; 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

  

2005 WAIRC 01554 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JASON BAXTER 
APPLICANT 

-v- 
HOLLETT D P T 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 13 MAY 2005 
FILE NO. APPL 1631 OF 2004 
CITATION NO. 2005 WAIRC 01554 
 
 
CatchWords Contractual benefits claim – contract of employment – application upheld – Industrial Relations Act 

1979 (WA) section 29 (1)(b)(ii) 

Result Application for contractual entitlements allowed  
Representation 
Applicant Mr J Baxter 
Respondent No appearance 
 
 

Reasons for Decision 
1 This is an application by Jason Baxter (“the applicant”) pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979 

(“the Act”) seeking benefits due to him under his contract of employment with Hollett DPT Pty Ltd (“the respondent”). 
2 At no stage was a Form 3, Notice of Answer and Counter Proposal filed despite a number of requests from the Commission to 

the respondent.  The respondent failed to attend the first conference on 9 March 2005.  The matter was listed for hearing on 4 
April 2005.  Notice of Hearing was sent to the respondent’s address and telephone contact was made confirming the hearing 
date.  Mr Price of the respondent advised he would be attending. 

3 On the morning of the hearing the Commission was advised by phone that the respondent would be seeking an adjournment.  
A conference was convened with the applicant in attendance in person and a Ms Gemma Price, the respondent’s daughter, in 
attendance by phone.  The respondent sought an adjournment of the hearing on the basis that her father had been held up in 
Karratha as a result of a car breakdown.  The applicant opposed the application for adjournment on the basis of his current job, 
whereby he operated on a fly-in, fly-out arrangement and was not always available.  I formed the view that it was appropriate 
in the circumstances, and on the basis of the principles laid out in Myers v. Myers [1969] WAR 19, to adjourn the hearing to a 
time which had regard for the applicant’s fly-in, fly-out arrangements. 
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4 When re-listing the matter substantial efforts were made to ensure the Notice of Hearing was received by the respondent 
commencing with a registered letter sent from my Chambers to Mr Price followed by a number of facsimiles and telephone 
calls.  A conversation between my Associate, Ms R Allison, and Mr Price advising of the hearing, was terminated by Mr Price. 

5 I am satisfied the Notice of Hearing was sent out to the respondent and that no mail has been returned.  I am further satisfied 
that the respondent knows this matter is on but has chosen not to attend.  I acknowledge that a document was received on the 
morning of the hearing, purportedly from the respondent.  It is regrettable if a truck accident has occurred for which the 
respondent’s daughter is required to attend the police station for questioning.  Given I do not have any warrant for Ms Gemma 
Price to appear as agent for the respondent I do not consider such information to be relevant, nor can I rely on any information 
provided in the document as evidence as the respondent is not in attendance.  It is appropriate that I proceed to deal with this 
matter in the absence of the respondent, having regard to the powers granted to me under s.27(1)(d) of the Act.  And I so 
determine. 

The Claim 
6 Mr Baxter claims outstanding contractual entitlements are owed for the period of employment 17 May 2004 to 27 November 

2004 with the respondent.  He claims there is $938.00 nett owed in outstanding wages for the period 22 November 2004 
through to 27 November 2004 (65 hours of work comprising five full days with additional hours worked on Saturday).  
Additionally, he claims that for the full period of employment with the respondent, 17 May 2004 to 27 November 2004, a total 
of two weeks’ annual leave is due, some $1,054.00 nett.  In total the applicant is claiming $1,992.00 nett less $50.00 owed in 
fuel payments to the respondent, a reimbursement for filling up Mr Baxter’s private vehicle with the company fuel card.  The 
total amount Mr Baxter claims is $1,942.00 nett. 

7 Soon after the hearing commenced the applicant sought leave to amend the name of the respondent from Hollett DPT to 
Hollett DPT Pty Ltd.  Following an ASIC search it had become clear that the respondent was incorrectly named and given the 
Commission’s powers under s.27(1) of the Act the Commission formed the view that it was appropriate in the circumstances 
to amend the respondent’s name from Hollett DPT to Hollett DPT Pty Ltd. 

Applicant’s Evidence 
8 The applicant claimed that he was first employed as a road train driver with Hollett DPT Pty Ltd, following an interview 

between himself and Mr Price of the respondent, at BP in Kewdale.  The contract of employment encompassed a flat rate of 
$20.00 per hour for all hours worked, four weeks’ annual leave based on 38 hours per week and, in addition, 8 sick leave days 
per year.  These terms were agreed, on the evidence of the applicant, at the time of the interview.   

9 On the evidence of the applicant the days worked from week to week varied but it was his practice to fill out a personal diary 
following the completion of each shift, whereby the exact hours worked that day were recorded.  Exhibit 1 was a copy of his 
diary extract from 22 November 2004 through to 27 November 2004, the days in question.  This recorded a total of 65 hours 
worked in that period. 

10 The applicant gave the respondent notice of his intention to resign on 17 November 2004, some eight days’ notice.  The 
respondent asked the applicant to work an additional day, that being the 27 November, before his resignation took effect.  This 
was agreed. 

11 Throughout his employment, the respondent paid the applicant weekly by electronic funds transfer to a Westpac account in the 
applicant’s name, that account being his only bank account. 

12 Monies were not paid for time worked by the applicant from 17 November to the 27 November 2004, specifically relating to 
one week’s pay and outstanding annual leave entitlements of two weeks.  The Commission heard evidence that for the one 
week outstanding, some 65 hours were due, a total of $938.00 nett.  For the outstanding annual leave entitlement of two 
weeks, some $1,054.00 nett was due. 

13 Furthermore, on the day on which the applicant’s resignation became effective his evidence was that he asked the respondent 
when he was going to get his holiday pay.  The outstanding entitlement was acknowledged by Ms Gemma Price.  Ms Price 
works in the office and carries out the day to day running of the business, including working with the books.   

14 Following his resignation from the company the applicant, on ten different occasions between 3  and 15 December 2004 
attempted to ascertain from the respondent by telephone exactly when his entitlements would be paid.  Some of those 
conversations were terminated by Mr Price.  A copy of the applicant’s telephone account, was submitted together with the 
phone numbers of the respondent as evidence that the calls were made. 

15 A document was received by my Chambers on 4 April 2005, purportedly submitted by the respondent, from Ms Gemma Price.  
The memorandum alleged that an amount of $1,646.98 had been paid from the respondent’s ANZ bank account to Jason 
Baxter on 9 December 2004. 

16 The applicant gave his own evidence presented as Exhibit 4, a Westpac bank statement of the account to which his wages were 
paid by the respondent for the period 26 November 2004 to 24 December 2004.  At no stage was any credit received of the 
amount said to have been paid by the respondent.   

17 From time to time (approximately every four weeks on the applicant’s evidence) Mr Baxter’s pay would be re-adjusted to 
reimburse the respondent for fuel used in Mr Baxter’s private vehicle.  On the last occasion and for the purposes of 
determining accurately his entitlement, Mr Baxter gave evidence that the outstanding entitlements ought be reduced by $50.00 
to honour the reimbursement for fuel used in his private vehicle. 

The respondent’s submissions 
18 As already referred to, the Commission received by facsimile from the respondent (an unsigned, typewritten document) dated 

4 April 2005 asserting that monies had been paid from the respondent’s ANZ bank account to Jason Baxter, a sum of 
$1,646.98. 

19 A further document was received by my Chambers the morning of the hearing from the respondent advising that a cheque for 
$1,646.98 would be forwarded to Jason Baxter that day.  The document (also unsigned) advised “ANZ have commenced 
action on the funds transferred on 9 December 2004, and we will be taking further action once finalised with ANZ.”  The 
document is typewritten and the name on the document is a Ms Deanne Frear, a person not previously mentioned in relation to 
or in context with the respondent. 

20 Unfortunately, neither of the documents referred to and received by my Chambers can be relied upon as evidence that the 
entitlement has been paid by the respondent to Mr Baxter.  Unless the respondent is willing to attend proceedings and give 
evidence, the contents of the documents cannot be relied upon by the Commission in the face of the sworn evidence of the 
applicant. 
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Conclusions 
21 I have listened carefully to the verbal evidence of Mr Baxter and considered carefully the written evidence presented by way 

of exhibits.  It is my view that his evidence has been given clearly and to the best of his recollection. 
22 I accept that Mr Baxter was employed as a road train driver with Hollett DPT Pty Ltd between 17 May 2004 and 27 November 

2004.  I accept also that Mr Baxter was employed under a contract of employment reached verbally, following an initial 
telephone conversation between Mr Derek Price on behalf of the respondent and the applicant and subsequently an interview 
between the two at BP Kewdale, where Mr Price offered the applicant the job and the offer was accepted. 

23 I accept that for the week 22 November to 27 November 2004 Mr Baxter worked 65 hours and furthermore I accept that he did 
not receive wages for that period from the respondent.   

24 In my view Mr Baxter has demonstrated that he is owed two weeks’ annual leave.   
25 I accept also that from time to time Mr Baxter used the fuel card belonging to the respondent for the purposes of fuelling his 

private vehicle and that the respondent was reimbursed from the applicant’s wages the amounts owed approximately every 
four weeks. 

26 The onus is on the applicant to prove that his claims, in this case one week’s wages and two weeks’ annual leave, are benefits 
to which he is entitled under his contract of employment.  Furthermore, it is for the Commission to determine the terms of the 
contract of employment and to ascertain whether the claim constitutes a benefit denied under such a contract, having regard to 
the obligations of the Commission to act according to equity, good conscience and the substantial merits of the case (see Belo 
Fisheries v Froggett (1983) 63 WAIG 2394; Perth Finishing College v Watts (1989) 69 WAIG 2307; Waroona Contracting v 
Usher (1984) 64 WAIG 1500.)  It is my view that the applicant has made out his claim that he has been denied benefits due to 
him under his contract of employment with the respondent, specifically for wages and annual leave. 

27 Furthermore, on the basis of equity, good conscience and the substantial merits of the case I consider that the applicant’s claim 
ought be granted. 

28 In summary I determine that the respondent owes the applicant the following contractual entitlements: 
$938.00 nett in wages; and 
$1,054.00 nett in annual leave entitlements, less $50.00 owed in fuel payments. 

I calculate this to be a total of $1,942.00 nett. 
29 A Minute of Proposed Order will now issue for $1,942.00 nett and I propose to order the respondent to pay the applicant that 

amount. 

 

2005 WAIRC 01591 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JASON BAXTER 
APPLICANT 

-v- 
HOLLETT D P T PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 18 MAY 2005 
FILE NO APPL 1631 OF 2004 
CITATION NO. 2005 WAIRC 01591 
 
 
Result Order made to substitute the respondent’s name.  Application for contractual entitlements allowed. 
Representation 
Applicant Mr J Baxter (on his own behalf) 
Respondent No appearance 
 
 

Order 
HAVING heard Mr J Baxter on his own behalf, the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby: 

(1) ORDERS that the respondent’s name be deleted and Hollett DPT Pty Ltd be substituted in lieu thereof; 
(2) DECLARES that the applicant is owed contractual benefits; and 
(3) ORDERS that the respondent pay to the applicant within 14 (fourteen) days of the date of this order the sum of 

$1,942.00 nett.  
(Sgd.)  S.M. Mayman, 

[L.S.] Commissioner. 
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Catchwords Industrial law - Termination of employment - Harsh, oppressive and unfair dismissal - Acceptance of 

referral out of time - Application referred outside of 28 day time limit - Relevant principles to be 
applied - Commission satisfied applying principles that discretion should be exercised - Acceptance 
referral out of time granted - Industrial Relations Act 1979 (WA) s 29(1)(b)(i),(2)&(3) 

Result Application accepted out of time 
Representation 
Applicant Mr S Hawkes of counsel 
Respondent Mr H Dopp 
 
 

Reasons for Decision 
(Ex Tempore) 

1 The substantive application is one brought by Tamara Lee Bunyan against Alternative Bites Pty Ltd.  That application is 
made pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) by which it is alleged that on or about 28 
June 2004 the applicant was harshly, oppressively or unfairly dismissed from her employment, said to be as an apprentice 
pastry cook.  The application was filed some three days out of the 28 day time limit prescribed by s 29(2) of the Act for 
such applications and therefore gives rise to consideration of the Commission exercising discretion under s 29(3), which 
it undoubtedly has, as to whether or not to accept the application.  

2 The test as to that matter is whether or not, in all of the circumstances, it would be unfair not to accept the application out 
of time.  The evidence in the matter given by both the applicant and Mr Dopp of the respondent, as the principal, is not in 
the main contentious and in summary form is as follows.  

3 The applicant testified that she commenced employment with the respondent in May 2004 via a job assistance program.  
She testified that she commenced employment, as she understood it, as an apprentice pastry cook, the respondent business 
being a bakery/patisserie, with the industry of pastry-cooking and baking.  The applicant testified that she worked without 
complaint to on or about 28 June 2004 when, it seems, on all of the evidence, she was informed that her employment 
would no longer continue and, indeed, it seems, on the evidence, that her employment ended on that day that is 28 June 
2004.  

4 The evidence is also common that there was no prior indication or warning given to the applicant, it seems, that her 
employment was going to come to an end.  The applicant testified that she was shocked and distressed by the decision 
that was taken and, on her own evidence, certain other events occurred, unfortunately, after the termination of her 
employment involving some degree of self-harm which required a short period of hospitalisation of the applicant.   

5 Her evidence was that the effect of the dismissal on her was that she was left financially distressed, was not able to afford 
the $50.00 filing fee to commence these proceedings, and given the circumstances to which the Commission has just 
referred, was not in an immediate position to, obviously, seek advice or assistance in relation to the commencement of the 
claim.  

6 The applicant testified that, subsequently, she was provided some financial assistance through acquaintances of hers who 
were formerly employed by the employer in this matter.  That led to her seeking the assistance of the applicant's solicitors 
at the commencement of these proceedings.  

7 The evidence of Mr Dopp, the principal of the respondent, in short, is that he became concerned during the first three 
months, it seems, of the applicant's employment about any subsequent training arrangements that she might receive.  On 
close examination it seems to the Commission that the applicant was not, at the time her employment came to an end, an 
apprentice pastry cook, rather she was employed as a probationary employee under the terms of the Industrial Training 
Act 1975 which, by s 29 of that Act, provides for probationary employees to be employed for no more than three months 
prior to entering into a formal agreement of apprenticeship.   

8 Mr Dopp testified on behalf of the respondent, that because of his concerns about supervision and training being provided 
by the applicant's supervisor he decided that it would not be in the interests of either the applicant or the business to enter 
into a formal apprenticeship agreement and, accordingly, on 28 June he terminated the applicant's probationary 
employment.   

9 Mr Dopp conceded in cross-examination that he had no prior discussions with the applicant about these matters and it 
seems, for all intents and purposes, the dismissal of the applicant was summary in that her employment came to an end on 
28 June and she left the premises on that day with payment of entitlements, it seems.   

10 The evidence of Mr Dopp, also, was that subsequent to the termination of the applicant's employment, the respondent 
engaged some two other casual employees but, however, given his evidence that the applicant did not have transport at 
the time her employment came to an end, he said that he did not offer the applicant casual employment because of 
difficulties in attending the business in the early hours of the morning to attend work.  

11 The position in relation to matters of this kind is relatively well settled now.  I have considered the terms of the decision 
of the Industrial Appeal Court in Malik v Department of Education and Training (2004) 84 WAIG 683 which sets out 
some of the principles to apply in relation to claims of this kind.  As I have said, the applicant was not, at the time of her 
dismissal being effective, an apprentice pastry cook.  She was employed as a probationary employee under s 29 of the 
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Industrial Training Act 1975.  I note that by the Apprenticeship Regulations, reg 9, "a probationary employee may have 
their employment terminated and advice is required to be given to the Registrar of Industrial Training", which appears to 
have been the case in this matter from the terms of exhibit R1, being a letter of 29 June 2004 to the responsible agency 
and their confirmation of the termination of the probationary employment on 2 July 2004, by letter.  

12 The principles, in my view, in relation to probationary employment generally, would, whilst not considering the matter 
finally in this matter, have similar application to a probationary apprentice, that is, a person who is serving a period of 
probation prior to entering into a formal contract of apprenticeship and, therefore, I approach this matter on a similar 
footing.   

13 It is well settled in this jurisdiction that in terms of probationary employment it is significantly less secure than permanent 
employment.  However, on the authority of the Full Bench of this Commission in Hutchinson v Cable Sands (1989) 79 
WAIG 951, simply because a person is on probation is not a licence to treat an employee capriciously or harshly.   

14 In this case, the factors relevant to the Commission's mind in applying Malik are as follows.  The delay in the filing of the 
claim, as I have already observed, was a relatively short period; some three days.  The reason for the delay, on the 
evidence, seems to be two-fold; firstly, that is, the emotional upset and subsequent events suffered by the applicant 
immediately following the termination of her employment and, secondly, her financial impecuniosity in providing the 
sufficient filing fees to commence these proceedings.  

15 Having regard to those factors, I am satisfied that the delay should be seen as a relatively short delay and on the 
assessment of the evidence that the Commission has made I am satisfied there is an acceptable explanation for the delay 
in all of the circumstances and I note that it seemed that the applicant took steps as soon as it was possible, once she was 
able, to prosecute the application. 

16 In terms of the merits, as I have already observed, I approach the matter on the basis that a probationary apprentice ought 
to be seen in similar terms to a probationary employee generally.  The situation in this matter is, the evidence is there was 
no suggestion that the applicant had her employment terminated for any conduct of hers; rather, it seems that her 
supervisor, primarily, was the cause of the applicant's termination of employment.  

17 On that basis, and also having regard to the fact that it seems that there were alternatives available but, however, for 
reasons which the employer has identified, he chose not to explore those reasons for the purposes of the applicant's 
ongoing employment, the Commission is satisfied that the application in terms of the merits is not unmeritorious.   

18 In terms of any prejudice, in my view there would be no prejudice to the respondent on what the evidence is before the 
Commission and the state of the papers before me, given the reason for the delay, the short period of the delay and the 
fact that the applicant is not seeking reinstatement but compensation.  Having regard to all of those factors I consider that, 
in this case, the Commission should exercise its discretion under s 29(3) of the Act and accept the application out of time 
on the basis that, in my view, having regard to all of the evidence it would be unfair not to do so.  I should emphasise, 
however, that the Commission accepting the claim out of time is in no measure an assessment of the ultimate merits of 
the case which will come before the Commission in due course.   

19 Therefore, the following orders are made.  Firstly, that the application be and is hereby accepted out of time and, 
secondly, the application will be referred to a Deputy Registrar for conciliation under s 32 of the Act.   
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Result Application accepted out of time 
Representation 
Applicant Mr S Hawkes of counsel 
Respondent Mr H Dopp 
 
 

Order 
HAVING heard Mr S Hawkes of counsel on behalf of the applicant and Mr H Dopp on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the referral of the herein application be and is hereby accepted out of time. 

 (Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Result Application upheld. Order issued. 
Representation 
Applicant Mr S Hawkes of counsel 
Respondent Mr H Dopp 
 
 

Reasons for Decision 
(Ex Tempore) 

1 These are my reasons for decision.  The substantive application in this matter is one brought by Tamara Lee Bunyan against 
Alternative Bites Pty Ltd.  The application as filed alleges that on or about 28 June 2004 the applicant's employment was 
terminated harshly, oppressively or unfairly by the respondent employer. 

2 Whilst the claim as filed sought reinstatement, it is plain that the matter now before the Commission is a claim for 
compensation for loss and injury as a consequence of what the applicant says was a harsh, unfair and oppressive dismissal.  

3 The evidence before the Commission was adduced through two witnesses, they being the applicant and Mr Dopp, a director 
of the respondent.  Ultimately in my view, having considered all of the evidence in some detail, there was little real dispute 
between the parties as to the key facts in this matter.  However, I provide a summary of the evidence which was adduced as 
follows.   

4 The applicant testified that she commenced employment on or about 8 May 2004 as a probationary apprentice pastry cook.  
She testified that she secured the employment with the respondent through a job search provider.  The applicant testified that 
she had no prior experience as a pastry cook and it was her intention to proceed in the trade of a pastry cook.   

5 The applicant testified that during the course of her employment, which was self-evidently relatively brief, there were no 
complaints as to her work performance or her conduct, either from Mr Dopp or from her supervisor, apparently a Mr Scanlon.  

6 The applicant testified that on or about 28 June 2004 her employment was abruptly and summarily terminated.  She testified 
that she was informed by her supervisor that the respondent did not wish to continue to have her employed any further. She 
testified that this had a distressing and devastating effect on her.  The applicant also said that she did have a discussion at 
some stage, indeterminate on the evidence but it seems to be on the same day, that being 28 June, with Mr Dopp and she was 
informed by him that the business was not structured properly and therefore the respondent could not continue with an 
apprenticeship agreement. 

7 As I mentioned, the applicant testified she was upset by this event and left the respondent's premises and certain other events 
took place in relation to the applicant which the Commission does not go into detail about in these reasons.  Suffice to say 
that the applicant engaged in some self-harm, which led to her being hospitalised for a short period of time.  Thereafter, on 
the evidence, the applicant had a period of counselling it seems. 

8 Following the termination of the employment the applicant was unemployed for some 3 months and secured alternative 
employment, it seems, in about mid-October 2004.  According to the applicant's testimony she is now once again an 
apprentice pastry cook.   

9 The evidence adduced through the respondent was from Mr Dopp who is the respondent's managing director.  His evidence 
was that the respondent's production manager at some time, indeterminate on the evidence, requested and presumably he 
agreed, to engage an apprentice.  That led to the engagement of the applicant on a 3 month probationary basis.  The terms and 
conditions of the applicant's engagement are in evidence before the Commission, and the relevant documents are set out in 
exhibit R1. 

10 The evidence of the respondent through Mr Dopp was that by the end of June 2004 it became apparent to him that there was 
some instability in the business.  His evidence was that the production manager, as he was described, and it seems to be 
common ground that is Mr Scanlon who was also described as the applicant's supervisor, had indicated at various times he 
may leave the respondent's employ and additionally, according to Mr Dopp, became unstable and unreliable in his 
employment. The evidence also of Mr Dopp is that he was informed by the respondent's other chef that there was some 
uncertainty as to whether he would remain in his position as well.   

11 Accordingly, faced with that circumstance, the evidence of Mr Dopp was that he decided that it would not be appropriate to 
continue towards an apprenticeship agreement with the applicant given she was not able to be adequately trained and 
supervised, in his opinion.  He testified that he made inquiries with the Apprenticeship Board as to what he should do, and his 
evidence was that the best option for him would be not to proceed with the contract of apprenticeship. 
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12 It is common ground that the contract of employment, whilst it may have been terminated effectively summarily on 28 June 
2004, in my opinion did not come to an end until on or about 2 July 2004, up to which date the applicant was paid wages 
according to the evidence before the Commission. 

13 The respondent's evidence also was that beyond this time no further apprentices were engaged.  The other apprentice 
apparently engaged at that time returned to his former host employer.  However, it seems on the evidence that there has been 
some casual employment assisting the pastry cook of the respondent's business over some periods of time, between the date 
of the applicant's termination of employment and some time earlier this year. 

14 The respondent's position is that it was faced with the circumstance where it could no longer provide adequate supervision or 
training to the applicant, and therefore the decision was taken, effected through the supervisor, to bring the arrangement to an 
end.   

15 Before I deal with the factual issues in terms of findings, I deal with the question of jurisdiction that was raised by both the 
Commission and counsel for the applicant in the proceedings.  That issue is whether or not, as a probationary apprentice, the 
applicant's claim is amenable to the jurisdiction of this Commission.  In the absence of detailed argument on the matter I am 
prepared to accept, without deciding it on this occasion, that the applicant's claim is within the jurisdiction of the 
Commission, given the terms of the relevant provisions of the Industrial Training Act 1975.   

16 Having concluded to that effect, I am satisfied on the evidence that the following findings can be made and I make them.  
Firstly, that the applicant was engaged by the respondent as a probationary apprentice pastry cook for three months.  
Secondly, that no complaints as to the quality or manner of performance of the applicant's work were ever put to her by the 
respondent.  Thirdly, that by late June 2004 it became evident to the respondent that the business was in some state of 
instability in relation to firstly, the unreliability of the respondent's then production supervisor; secondly, statements by him 
that he may leave the respondent's employ and, in fact, on the evidence he did the week following the applicant's termination 
of employment;  thirdly, that the other pastry chef employed at the material time was showing some signs that he may leave 
the business and in any event indicated at some stage, not clear on the evidence, that he was not prepared to supervise or train 
an apprentice. 

17 I am also satisfied on the evidence that the second apprentice engaged by the respondent was requested to and did return to 
his former host employer.  I am satisfied, however, that at some stage at the material times there was some ongoing casual 
employment to assist the pastry cook.  On the evidence those employees were described as persons by the name of Luke and 
Ryan.  However, the Commission is not able to make any further findings of fact based upon the state of the evidence. 

18 I am also satisfied that the respondent, through the supervisor Mr Scanlon, informed the applicant on or about 28 June 2004 
that it did not wish to proceed with the probationary engagement and did not wish to enter into a contract of apprenticeship 
with the applicant.   

19 I also am satisfied on the evidence, and I find, that there was some discussion which took place at some stage on 28 June 
between the applicant and Mr Dopp whereby the applicant was informed that the reason for the decision taken was that the 
business was not structured properly.   

20 I am also satisfied on the evidence that the applicant was not able to find alternative employment until about mid-October 
2004 despite her best endeavours to do so.   

21 I turn now to the relevant principles in relation to matters such as these which are well settled.  It is the case that in claims 
such as the present, the test as to whether a dismissal is harsh, oppressive or unfair is whether the right of the employer to 
dismiss an employee has been exercised so harshly or oppressively, such as to constitute an abuse of that right.  I refer to the 
well known authority of Miles v The Federated Miscellaneous Workers Union of Australia, Industrial Union of Workers, 
Western Australian Branch (1985) 65 WAIG 385.  Additionally, in matters such as these, in assessing a claim like the present 
matter, it is not the province of this Commission to assume the role of the manager, but to consider the dismissal objectively 
and in accordance with the obligations imposed on the Commission pursuant to s 26(1)(a) and s 26(1)(c) of the Industrial 
Relations Act 1978 (WA) (“the Act”). 

22 Moreover, in objectively assessing the circumstances of the case, the practical realities of the workplace need to be 
considered and a common sense approach to the application of the statutory provisions should be adopted.  In that respect I 
refer to Gibson v Bosmac Pty Ltd (1995) 60 IR 1.   It is also the case in this jurisdiction that the lack of any procedural 
fairness on matters such as these can be a most important circumstance.  In that respect I refer to Shire of Esperance v 
Mouritz (1991) 71 WAIG 891.  

23 In this matter, I consider the probationary engagement of the applicant to be a matter of significance.  I do not accept 
submissions of counsel for the applicant, or agree with authority relied upon by him, that probationary employment in the 
present context is to be considered materially different to other probationary employees.  In my view, if anything, there ought 
be more focus on probationary employment because of the obligations imposed by an apprenticeship agreement once formed, 
that is the obligation on an employer once an apprenticeship agreement is formed is not simply to provide ongoing 
employment, but to provide training and supervision for what may be some years to come.   

24 In my view, the terms of the Industrial Training Act 1975 as to probationary employment make this plain, and that it is for the 
purpose of a trial period for both parties to assess one another as to whether to commit to a formal contract or training, as I 
have said, which imposes obligations particularly on an employer well beyond just the provision of employment. 

25 On the evidence, I accept that there was some turmoil in the respondent's operations by about June 2004 and the respondent 
did have to consider whether it would continue with the business at all on the evidence before me.  Given the obligation on 
the respondent to train and supervise an apprentice, in my opinion this must be a relevant consideration for the Commission 
to have regard to when one has reference to s 26(1)(c) of the Act, which requires the Commission to have regard to the 
interests of both employer and employee in cases such as this. 

26 However, whilst of that view and given the nature of probationary employment, I am satisfied therefore that there was a valid 
reason to bring the employment to an end, but in my opinion that is not the end of the matter in the present circumstance.  
Simply because there may have been a valid or a proper reason to bring the employment to an end does not absolve an 
employer from terminating the employment in a manner which is fair and devoid of oppression or harshness.   

27 In my view, on all of the evidence before me in this case, I am persuaded that the applicant's dismissal was effected in a 
manner that was quite unfair.  Clearly, on the evidence, the applicant was not informed at all prior to 28 June 2004 of the 
situation which was about to befall her and she was dismissed, in my view, effectively summarily. There was no opportunity 
given to explore other possible options which may have been open at that particular time.  The manner of the dismissal 
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deprived the applicant of any consideration of possible ongoing employment in any other capacity and in effect, she lost her 
employment for reasons beyond her control in a situation where she had, clearly, an expectation and hope of proceeding to a 
full apprenticeship.  For those reasons I consider that the dismissal of the applicant was harsh, oppressive and unfair. 

28 As to any question of compensation for loss, I apply the principles established by the Full Bench of this Commission in 
Bogunovich v Bayside Western Australia Pty Ltd (1998) 79 WAIG 8.  Given the facts of this matter and there being no 
consideration by the respondent as to whether the applicant could have remained at least casually employed, at least for 
approximately 1 month to the expiry of her probationary employment, I consider that a period of four weeks compensation at 
her weekly rate of wage would be an appropriate sum to order, in this case being the total sum of $912.00. I accept on the 
evidence, that the applicant has taken reasonable steps to mitigate her loss.   

29 As to the applicant's claim for injury, whilst there must be some caution in considering matters of this kind, given the 
circumstances I accept that the applicant was obviously distressed, on her own testimony, above and beyond that expected in 
the ordinary course of events as a consequence of her dismissal and the manner of it, and I therefore propose to award 
$1,000.00 compensation for injury in this case. 

30 I therefore intend to make the following orders.  Firstly, that the applicant was harshly, oppressively and unfairly dismissed 
from her employment as a probationary apprentice pastry cook on or about 2 July 2004.  Secondly, a declaration that 
reinstatement in the circumstances is impracticable.  Thirdly, an order that the respondent pay to the applicant within 21 days 
compensation for loss in the sum of $912.00 gross and compensation for injury in the sum of $1,000.00 net.   
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Order 

HAVING heard Mr S Hawkes of counsel on behalf of the applicant and Mr H Dopp on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby – 

(1) DECLARES that the applicant was harshly, oppressively and unfairly dismissed from her employment as a 
probationary apprentice pastry cook on or about 2 July 2005.  

(2) DECLARES that reinstatement or re-employment is impracticable. 

(3) ORDERS that the respondent pay to the applicant as compensation for loss the sum of $912.00 gross and 
compensation for injury in the sum of $1,000.00 less any amount payable to the Commissioner of Taxation pursuant 
to the Income Tax Assessment Act 1936 and actually paid within 21 days of the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Catchwords Industrial law - Termination of employment – Harsh, oppressive and unfair dismissal – Principles 

applied – Applicant summarily dismissed – Failure to provide applicant with opportunity to respond 
or defend himself – Lack of substantive and procedural fairness – Applicant harshly, oppressively and 
unfairly dismissed – Application upheld - Industrial Relations Act 1979 (WA) s 29(1)(b)(i), s 23A 
Contractual benefits claim – Entitlements under contract of employment – Contractual interpretation – 
Contract for specified period of time, terminable on notice by either party – Principles applied – 
Compensation awarded in the nature of damages in the amount of 6 months’ remuneration and for 
injury sustained – Equivalent to the maximum compensation for loss available – No further order of 
compensation for loss made – Industrial Relations Act 1979 (WA) s 29(1)(b)(ii), s 23A 

Result Order issued 
Representation 
Applicant Mr M Kane as agent 
Respondent Mr E Rea as agent 

 
 

Reasons for Decision 
1 The applicant brings this claim pursuant to ss 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”) and seeks 

orders pursuant to section 23A of the Act.   
2 The applicant alleges that on or about 2 April 2004, he was harshly, oppressively and unfairly dismissed by the respondent and 

he seeks compensation.  Further, the applicant claims as a denied contractual benefit, the balance of his contract of 
employment for a specified period of time of three years, in the sum of $108,073.00.  The quantum claimed was modified 
during the course of the hearing of the matter and the Commission will return to this matter later in these reasons. 

3 The respondent denies that it dealt with the applicant harshly or unfairly, and further denies that there are any outstanding 
contractual entitlements owing to the applicant. 

Contentions 
4 Mr Kane, on behalf of the applicant, submitted to the Commission that there was no substantive reason for the termination of 

the applicant's employment as the state manager of Green Corps.  He also submitted that the dismissal was in any event, 
procedurally unfair in that the applicant had no notice at all of his impending dismissal, it was effected in a summary fashion, 
and in a harsh and humiliating way.  As to the contractual benefits claim, Mr Kane submitted that upon its proper construction, 
the applicant’s written contract of employment with the respondent, did not permit the termination of the applicant's 
employment for the reasons alleged nor in the manner in which it was effected.  The submission was that the contract of 
employment was not for a fixed term as such, but rather, although terminable upon notice, the right of the respondent to 
terminate was limited to certain prescribed circumstances, none of which covered the allegations against the applicant. 

5 The industrial agent for the respondent, Mr Rea, submitted that the applicant's employment as state manager was brought to an 
end, because of a breakdown in trust and confidence between the applicant and the respondent employer.  As to the contractual 
claim, Mr Rea submitted that the contract of employment provided that it may be terminated on notice, and as such, there was 
no entitlement to payment beyond the date actually paid to the applicant. 

The Evidence 
6 The evidence in this matter was adduced primarily through the applicant and Mr Lambeck, the respondent's chief executive 

officer.  I found both the applicant and Mr Lambeck to be honest witnesses and I have no doubt that their evidence was given 
to the best of their ability.  Ultimately, there was little dispute as to the essential facts in issue. 

7 The applicant was engaged as the Green Corps state manager on written terms and conditions of employment set out in exhibit 
A1 (“the Agreement”).  Clause 1 of the Agreement provided that the applicant's employment would commence on 23 
September 2002, and would be for “a fixed term of 3 Years (36 Months).”  The clause further provided that the “contract will 
be reviewed annually and is subject to a favourable review of the Green Corps State Office management and operations.”  The 
Agreement also provided at cl 8, for there to be a performance review conducted by the chief executive officer annually.  This 
clause further provided that if the chief executive officer was of the opinion that performance by the applicant was inadequate 
“in one or more of the key result areas”, the chief executive officer could “take necessary action, including termination of 
employment, provided it is done fairly.” 

8 The contract of employment also provided at cl 15, that the applicant's employment could be terminated for serious 
misconduct or a criminal offence without the giving of notice, or on notice, for inadequate performance or a breach of the 
respondent’s policies.  The applicant was able to terminate the employment with notice in accordance with the cl without 
reason. 

9 In addition to the Agreement, a position description tendered as exhibit A2, set out the applicant's duties and responsibilities.  
This position description referred to an employment basis and duration of “Full Time, 3 years”.  The overall scope of the 
applicant’s responsibilities was to establish the process and systems by which Green Corps would operate in this State, and to 
coordinate the delivery of projects to a high standard.  The applicant's position description contained what are referred to as 
“Key Performance Indicators” and seven dot points are set out as to the basis of measurement of performance of the applicant's 
position. 

10 The respondent is a national organisation operating in a consortium style arrangement with another organisation called “Job 
Futures”.  Both organisations are involved in the delivery of employment and community based projects nationally.  The 
respondent was responsible for the Western Australian operations.  The respondent is jointly funded by Commonwealth and 
State governments. 

11 On the evidence, the applicant's employment appears to have been uncontroversial until some events occurred in December 
2003.  At that time, the applicant went to see Mr Lambeck about the process involved in the appointment of another manager.  
According to the applicant's testimony, there was some concern arising in the workplace, about whether the appointment of 
this person involved a degree of favouritism for an internal applicant as opposed to other applicants.  The applicant said he 
raised this with Mr Lambeck because of concerns that were being expressed by others.  He testified that before doing so, he 
told the internal applicant concerned about this and that he would be speaking with Mr Lambeck.  Mr Lambeck testified that 
he took this approach from the applicant as effectively an accusation against him of improper conduct in the process of 
appointing the manager concerned.  This was denied by the applicant. 
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12 Following their initial discussion, by letter dated 5 December 2003, tendered as exhibit A4, Mr Lambeck wrote to the 
applicant referring to their conversation about this issue, and advising that he would establish an inquiry about the matter, to be 
undertaken by the management group.  Tendered as exhibit A5 was a document which outlined the process of this inquiry into 
the recruitment of the manager concerned. 

13 It was the applicant's evidence, that after he sent a further communication to Mr Lambeck on 9 December 2003, he regarded 
this issue as resolved.  It seems fair to observe on the evidence, that the conversation and subsequent events caused the 
commencement of some tension in the working relationship between the applicant and Mr Lambeck. 

14 In January 2004, a review was undertaken between the applicant and Mr Lambeck, of the performance of both the Green 
Corps organisation as a whole, and the applicant's performance as state manager.  Documentary evidence in relation to this 
review was tendered in exhibits R1, R2, A7, A8 and A9. It appears on the evidence that the review of the Green Corps took 
place by way of its performance against “key performance indicators”.  This review was conducted jointly by both the 
applicant and Mr Lambeck in his capacity as CEO of the respondent.  It appears in particular from exhibit A7, that the overall 
review of Green Corps was positive and carried the following conclusion:  

“the program is tracking extremely well in WA with respect to meeting contractual requirements.  All targets are being 
met and WA has the highest retention rates of participants and TLs.  Morale among team leaders appears to be high.  All 
systems appear to be bedded down, and where there are issues, they tend to be with the NO or the DA's.” 

15 Further comments in the conclusions of the review indicated according to Mr Lambeck’s testimony, that there may be some 
surplus capacity in the role of the state manager, given the establishment of the various programs and his apparent view, that 
the ongoing administration of the Green Corps required a less “high-level” involvement in a managerial sense.  The applicant's 
evidence was he took this conclusion to constitute a threat by Mr Lambeck to make him redundant. 

16 As a part of the review of the applicant's performance, it was agreed between the applicant and Mr Lambeck that a survey 
would be sent to all “stake holders”, involving internal and external persons.  There appeared to be on the evidence, some 
dispute between the applicant and the respondent, as to who would dispatch the survey with Mr Lambeck testifying that given 
that it was a part of a performance review, then it should have been initiated by him and not the applicant. 

17 The undisputed content of the survey results were compiled in a derivative document tendered as exhibit A11.  It was the 
applicant's evidence that the overwhelming responses to the survey of the applicant's performance were either good or very 
good and only a few were negative.  It was the applicant's testimony that Mr Lambeck did not discuss with him any issues of 
concern arising from the survey responses.  In particular, the applicant testified that at no time to the date of the survey 
responses, had there been any express criticism by Mr Lambeck of the applicant's management style or behaviour, and 
certainly no indication that his employment was at risk by reason of these factors. 

18 There was also some criticism by Mr Lambeck in relation to the applicant's performance at an internal workshop that took 
place in late March 2004. Also Mr Lambeck testified that that during the performance assessment meetings, he did raise 
concerns as to the management behaviour of the applicant, by scoring him relatively low on this factor, and also in terms of his 
relationships with other groups within the organisation. 

19 In terms of the internal workshop, it was Mr Lambeck’s criticism of the applicant that whilst the outcome of the workshop was 
in fact very positive, the applicant implemented a risky strategy in how he conducted the workshop, which could have resulted 
in a very negative outcome. 

20 Overall, Mr Lambeck testified that by about this time, he had formed the view that he could not continue to trust the applicant 
to maintain good relations with the organisations that were critical for the respondent's future.  He also said that the level of 
trust between the applicant and himself, had suffered as a result of all these events. 

21 Circumstances culminated in a meeting that took place between the applicant and Mr Lambeck on or about 2 April 2004.  The 
applicant was called to meet with Mr Lambeck in his office on that afternoon.  Also present was a Ms Gladwell.  In this 
meeting, Mr Lambeck had a pre-prepared letter with him from which he read.  The letter, tendered as exhibit A15, was, as it 
transpired, a letter of dismissal.  Whilst the first page of the letter refers to various events alleged to have caused concerns 
about the applicant's performance and behaviour, the reasons for dismissal are set out on the second page and relevantly 
provide as follows: 

“As a consequence of these events I have decided to re-examine your role in Greening Australia (WA).  I have concluded 
that you are either unwilling or unable to change your behaviour following the concerns that I expressed in February and 
that you are unaware of or unconcerned about the impacts that you have on others.  Consequently, I hereby notify you 
that I have decided to terminate your employment with Greening Australia (WA) on the following grounds: 

a. Irretrievable breakdown of trust and confidence between yourself and the CEO and other key managers in 
Greening Australia (WA). 

b. Lack of confidence that I can use your surplus capacity to contribute meaningfully in areas of highest need in 
Greening Australia (WA) owing to your behaviour.  Your inability to listen, negotiate, or compromise, and your 
tendency to belittle and denigrate others who disagree with you, and your lack of awareness or concern for the 
implications of your actions means that I am unable to use you in key roles with important stakeholders or in 
line management roles. 

Clearly I cannot retain you as a senior manager under these circumstances.” 
22 The applicant testified that he was stunned by the reading of the letter to him, was given no opportunity to respond or even 

discuss the content of the letter, and was escorted back to his desk by Mr Lambeck and then off the respondent's premises.  Mr 
Lambeck conceded in his evidence that this was the case, and further confirmed that at no time prior to the meeting on 2 April 
had there been any explicit indication from him, that the applicant's employment was in jeopardy by reason of these issues. 

23 The applicant said that he was very distressed by these events and went to see his doctor a few days later.  He testified that he 
was grinding his teeth and was unable to sleep and was suffering stress.  A copy of a Workers Compensation First Medical 
Certificate was tendered as exhibit A16.  This document refers to these symptoms and indicates that the applicant's medical 
practitioner referred him to a specialist psychiatrist for further treatment.  The applicant testified that his symptoms recovered 
and he did not need to take up that referral.  The applicant further testified that he had to adjust his financial affairs by reason 
of his dismissal, including selling a property and also that the effect of the dismissal put strain upon his personal relationships.  
The applicant testified that he applied for many positions since his dismissal and tendered as exhibit A17, a bundle of 
advertisements and job applications in that regard.  At the tiring time of the hearing of the matter, the applicant had secured a 
position on a short term contract with an educational institution. 

24 The Commission also heard evidence from Ms Howell, the Green Corp state manager appointed from June 2004.  Ms Howell 
was formerly an executive assistant with the respondent. She gave evidence that on occasions she found the applicant to be 
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argumentative and to not consider her point of view.  She also said she found the applicant sometimes difficult to understand 
because he used a lot of management language and jargon.  Whilst she testified that she found the applicant assertive in his 
general management style, she accepted that others within the respondent were assertive also. 

Conclusions 
25 I apply the relevant and well settled principles in relation to whether a dismissal is harsh, oppressive and unfair in terms of 

whether the respondent has abused its lawful right to dismiss: Miles v Federated Miscellaneous Workers Union of Australia, 
Industrial Union of Workers, Western Australian Branch (1985) 65 WAIG 385.  General principles of industrial fairness 
generally require a fair and specific warning if a dismissal is to be an outcome: Bogunovich v. Bayside Western Australia Pty 
Ltd (1998) 78 WAIG 3635.  In the case of managerial employees, whilst it has been sometimes said that they should be treated 
differently to other employees, general fairness also requires they be given some indication of an impending dismissal, as was 
the conclusion in Bogunovich.  Different considerations might apply, in the case of an established irredeemable incapacity, 
which was the subject of consideration by the Industrial Court of South Australia in Sewards v Canon Copiers Australia Pty 
Ltd (1983) 5 IR 227.  In that case Russell J, generally endorsed the then United Kingdom approach to warnings for managers, 
in particular, on “inherent incapacity to function” grounds for a dismissal. 

26 I am far from persuaded on all of the evidence before me in this matter that the applicant was suffering from any irredeemable 
incapacity to manage as such.  On the contrary, it would appear that the applicant's overall performance was generally 
regarded as very good at least in terms of delivering the key requirements of the Green Corps program.  Indeed, on one view of 
the evidence, the applicant performed to such a level, that much was done ahead of anticipated timing, leaving the applicant 
with some surplus capacity.  It was the central contention of the respondent however, that it was the issue of “managerial 
style” that caused the difficulty.  This will always be somewhat of an imponderable issue, when one is assessing the overall 
performance of a manager.  Different managers will manage in different styles.  Some management achieve results 
collaboratively and cooperatively, whilst others apply different strategies. 

27 In the present circumstances, I infer from the events of December 2003, that some tension was caused by the approach by the 
applicant to Mr Lambeck about the appointment of a co-manager.  Thereafter, there appeared to be some strain in their 
working relationship.  However, I am satisfied on the evidence and I find, that whilst Mr Lambeck appears to have been 
monitoring the applicant's performance in this regard, there was never any indication to the applicant expressly at least, that the 
applicant’s style of management may have placed his employment at risk.  Whilst I accept there may have been some general 
discussion during the applicant's performance review in January 2004, it is uncontroverted on the evidence, that Mr Lambeck 
relied more on inferences the applicant should draw from this, rather than any expressed dissatisfaction with his performance 
as such.  I have no doubt that the events of 2 April 2004, that being the afternoon of the applicant's dismissal, came as quite a 
shock and surprise to the applicant. In my opinion, in simply announcing the respondent's decision and not providing any 
opportunity for the applicant to respond or defend himself in any way, the respondent acted quite harshly.  Whilst the applicant 
readily conceded in his evidence that he had an assertive management style, there was no direct evidence before the 
Commission that the applicant ever denigrated, belittled or otherwise acted inappropriately towards other staff of the 
respondent.  In short, I am far from persuaded that there was a substantive basis to dismiss the applicant in this case.  In my 
opinion, taking all of the evidence into account, the dismissal of the applicant was both substantively and procedurally unfair. 

Contract Claim 
28 The second claim before the Commission is that the applicant was engaged on a fixed term fixed term contract of employment, 

expiring 23 September 2005.  Particulars of the claim in this regard, were set out in an amended notice of application.  
However, whilst so framed in the amended notice of application, Mr Kane, during the course of argument, and in my view 
correctly, conceded that in fact the basis of this claim is not one founded upon a fixed term contract simpliciter, rather, a claim 
of wrongful dismissal.  This arises, because of the express terms of the Agreement, which relevantly provide at cls 1, 8 and 15 
as follows: 
1 Commencement and Duration 
Your employment with Greening Australia (WA) will commence on 23 September 2002 and will be for a fixed term of 3 years 
(36 months).  This contract will be reviewed annually and is subject to a favourable review of the Green Corps State Office 
management and operations. 
8 Performance review 
Your performance, duties and remuneration will be reviewed annually (sic) the Chief Executive Officer in accordance with the 
attached Position Description.  The process for the review will take the 360° approach, the details of which will be based on 
the attached Position Description.  If, following a performance review, the Chief Executive Officer is of the opinion that your 
performance is inadequate in one or more of the key result areas, the Chief Executive Officer may take whatever action is 
deemed necessary, including the termination of your employment, provided it is done fairly. 
15 Termination 
Your employment may be terminated for serious misconduct or (sic) a criminal offence without notice, or for inadequate 
performance or breach of Greening Australia WA policies with notice, according to the table below.  You may terminate your 
employment with notice according to the table below. 

Period of Continuous Service Period of Notice Required 
Not more than 1 year At least 2 weeks 
More than 1 year but not more than 3 years At least 2 weeks 
More than 3 years but not more than 5 years At least 3 weeks 
More than 5 years At least 4 weeks 

Greening Australia WA is obliged to increase the notice period by 1 week if you are over 45 years of age and have 
completed at least 2 years of continuous service with Greening Australia WA 

If you do not give the required period of notice, the remuneration payable for the period of notice may be forfeited at the 
discretion of Greening Australia (WA). 
Greening Australia (WA) may pay you in lieu all or part of your notice period.  You will not be entitled to any other payment 
on the termination of your employment, whether as a redundancy payment or otherwise.” 
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29 Whilst the Agreement may well be regarded as a contract for a specified period of time, clearly, the Agreement could be 
terminated on notice by either party, in particular the respondent upon certain events, at any time prior to the expiration of the 
stated period of 36 weeks.  Ordinarily understood, the terms of the Agreement as a matter of common law, would not in my 
opinion, automatically ground a claim in damages equivalent to the balance of the term of the contract, if it were terminated 
early by the employer, in accordance with cl 15.  Ordinarily, the measure of such loss or damage, is the salary that would have 
been payable for the duration of the contract, less any amounts earned otherwise by way of mitigation and taking into account 
any contingencies such as the likelihood of the employment continuing to the conclusion of the contract in any event.  The 
Agreement in this case is to be distinguished from the terms of the contract of employment in issue in Perth Finishing College 
Pty Ltd v Watts (1989) 69 WAIG 2307, in which case there was a contract for a fixed term, which was not terminable on notice 
by either side. 

30 Undoubtedly, it is the case that the concept of a “benefit” for the purposes of a claim made pursuant to section 29(1)(b)(ii) of 
the Act, is very wide: Perth Finishing College; Balfour v Travel Strength Ltd (1980) 60 WAIG 1015; Matthews v Cool or 
Cosy Pty Ltd (2004) 84 WAIG 2152.  It is also the case that the Commission, when considering a contractual benefits claim 
such as the present, is not limited to the benefit claimed in specie and a monetary award of compensation in the nature of 
damages may be made in respect of the benefit so denied, as long as the monetary award resolves the particular industrial 
matter before the Commission: Hot Copper Australia Ltd v Saab [2002] WA 190 per Anderson J at 24; Matthews per Steytler 
J at 2154, Pullin J at 2159 and EM Heenan J at 2161 - 2162.  Furthermore, in the case of a “dual claim” for both unfair 
dismissal and denied contractual benefits, it may be necessary for the Commission to take into account, in assessing 
compensation for loss as a result of an unfair dismissal, any compensation ordered to be paid by way of a denied contractual 
benefit: Matthews per Steytler J at 2157 and EM Heenan J at 2162. 

31 Consideration of the applicant’s contractual benefits claim, necessarily involves the interpretation of the relevant provisions of 
the Agreement, which is an issue of law not of fact: Francis v Lyon (1907) 4 CLR 1023 at 1040.  In construing the Agreement, 
the Commission should do so in order to give effect to the intention of the parties, which in this case, is to be gleamed from the 
language used in the Agreement itself.  The terms of the Agreement are to be interpreted according to the ordinary and natural 
meaning of the words used in it, unless there exist specific technical terms or terms of art, and the Agreement must be 
considered as a whole and viewed objectively: Reardon Smith Line Ltd v Yngvar Hanson-Tangen [1976] 1 WLR 989 at 996.  
There were no submissions put by the parties nor evidence before me, that either the applicant or the respondent intended any 
relevant provision of the Agreement to have other than its ordinary and natural meaning: Max Cooper and Sons Pty Ltd v 
Sydney City Council (1980) 54 ALJR; RW Cameron and Co v L Slutzkin Pty Ltd (1923) 432 CLR 81. 

32 By cl 1 of the Agreement, as noted above, it provides for a “fixed term” of three years, subject to the completion of a 
satisfactory performance review annually of the Green Corps state office.  Further, by cl 8, the applicant's performance was to 
be reviewed annually by the respondent's chief executive officer, consistent with the terms of the applicant's position 
description.  Plainly, the “key result areas”, referred to in cl 8, in my opinion, were to be the “Key Performance Indicators” as 
set out on page 2 of exhibit A2.  Further it is provided in cl 8, that if the respondent’s chief executive officer formed the 
opinion that the applicant’s performance was inadequate in one of those areas, then the applicant's employment could be 
terminated, as long as it was “done fairly”.    

33 By cl 15, the respondent was permitted to terminate the applicant's employment in prescribed circumstances, including on 
notice, for “inadequate performance”. For present purposes, the question becomes what is meant by “inadequate performance”, 
and does it have a corresponding linkage to the terms of cl 8 of the Agreement?  Furthermore, for the purposes of cl 8, what 
interpretation is to be placed upon the words “provided it is done fairly”, in terms of whether such an assessment is subjective 
or objective? 

34 In my opinion, taking the terms of the Agreement as a whole, it seems that in particular, the provisions contained in cls 8 and 
15, are to be read together, and those provisions appear to have been drawn in favour of the applicant.  That is, whilst the 
applicant as the respondent's employee could terminate the contract of employment by giving notice without reason, the 
employer's contractual right to terminate, in the case of inadequate performance, was governed by and conditional upon 
compliance with cl 8 in relation to a performance review.  I have reached this conclusion not without some oscillation, but 
however when regard is had to the phrase “inadequate performance”, the draftsperson of the Agreement has used similar 
language in both cls 8 and 15, and in my opinion, is taken to have intended, from that plain language, that there be a 
connection between both provisions in the Agreement, in the case of termination of the applicant's employment on 
performance grounds.   

35 Furthermore, the terms of the Agreement in cl 8, appear to impose a condition precedent on the respondent’s right to terminate 
the applicant's employment on performance grounds, that condition being the obligation to act fairly.  In my opinion, in order 
to construe the Agreement consistent with these provisions read as a whole, it would be necessary to import the notion of 
industrial fairness, as for example, adopted by this Commission, in cases dealing with harsh, oppressive and unfair dismissal.  
That is, before the respondent could lawfully take steps to terminate the applicant’s employment in accordance with cl 8 
arising from a performance review, the respondent would be required in my opinion, having identified deficiencies in 
performance in one or more of the key result areas, to put the applicant on notice of that fact, to afford the applicant a 
reasonable opportunity of rectifying the deficient performance, and having done so, if the employee fails to attain the required 
level of performance, the employment may then be terminated lawfully and “fairly”. 

36 Taken as a whole therefore in my opinion, the provisions of the Agreement as contained in particular in cls 8 and 15, require 
the principles of industrial fairness to apply in cases of termination of employment for inadequate performance.  The failure to 
afford such industrial fairness, would in my view, constitute a termination of employment in breach of the relevant provisions 
of the Agreement, and thus constitute a wrongful dismissal at law. This is the conclusion that I have reached in this matter.  
Additionally in my opinion, the judgment as to the “fairness” required for the purposes of cl 8 of the Agreement, can only be 
made objectively as it is difficult to see how the Agreement could operate in this respect if the test was subjective.   

37 In my opinion, on all of the evidence and the findings I have made, the applicant was given no express indication that his 
employment was in jeopardy, as a consequence of even a perceived failure to meet key performance indicators referred to in 
the Agreement.  I note, that the review of the Green Corps operation generally indicated that the key performance measures to 
be applied were well met.  This was the evidence of Mr Lambeck.  Furthermore, whilst Mr Lambeck was critical of some 
aspects of the applicant's management style, it is to be noted that the responses to the survey sent to interested parties, as to the 
applicant's overall performance, by and large generated a positive to very positive result with only a few negative responses.  I 
am not therefore satisfied that when taken as a whole, the evidence would sustain a conclusion that the applicant had indeed 
failed to meet his “key performance indicators” as set out in the applicant's position description, which must be read with the 
relevant provisions of the Agreement. 
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Remedy 
38 Having concluded that the applicant's dismissal was both harsh oppressive and unfair and wrongful, the issue then to be 

determined is the appropriate relief.  In my view, it is appropriate to firstly consider the issue of compensation in the nature of 
damages, for any denied contractual benefit as claimed.  Given the conclusion I have reached that the respondent wrongfully 
terminated the applicant's contract of employment, the question then arises as to whether the applicant should be entitled to be 
paid, a sum of money, as compensation in the nature of damages, for the remaining period of the Agreement to 23 September 
2005.  This would be the outer limit of any compensation that could be ordered by the Commission, in the present 
circumstances, by way of a denied contractual benefit.   

39 I am satisfied that the applicant has been denied a contractual benefit, that being the benefit of remaining in his employment in 
accordance with the terms of the Agreement, without his employment being terminated on the grounds of inadequate 
performance unfairly.  Prima facie therefore, in the absence of other contingencies, and the applicant's duty to mitigate, the 
applicant's loss would be the remuneration he would otherwise have earned had the Agreement continued to its nominated 
termination date. 

40 In considering this issue, I am required to take into account the likelihood of the applicant’s employment continuing as it was 
for the remainder of the specified term of the Agreement.  In this respect, there is evidence before the Commission in exhibit 
A7, the review of the Green Corps state office, that the respondent had formed the view that the applicant’s position was not, 
in looking forward, one that required the level of management seniority of that possessed by the applicant.  There was 
identified in the review of the state office, some surplus capacity in the position of the state manager.  I also note however, that 
the applicant disputed that his position had changed fundamentally to warrant any significant downgrading of the role of state 
manager.  

41 Nonetheless, on the evidence before me, there does appear to have been a change in the position as with due respect, Ms 
Howell, the successor to the applicant from April 2004, was formerly an executive assistant for the respondent and had not 
occupied a managerial role with the respondent.  In this regard, it is significant to observe that the terms of cl 1 of the 
Agreement provide that the duration of the Agreement of 36 months is subject to a review of operations of the state office 
which clearly in my opinion, would include the role, level and responsibilities of the state manager within it.  

42 I also take into account the obvious tension in the working relationship between the applicant and Mr Lambeck.  In my view, 
this is also a relevant consideration to take into account in assessing the likelihood of the employment relationship continuing 
for the specified time set out in the Agreement.  

43 Having regard to these factors, and all of the evidence before me in this matter, I consider it unlikely that the applicant would 
have continued in the position of state manager as it was immediately prior to his dismissal, for a period of more than six 
months. I consider that in the circumstances, and as a matter of equity, good conscience and the substantial merits of the case, 
that compensation in the nature of damages of six months remuneration under the Agreement is the appropriate relief to grant 
in this head of claim. I am satisfied that otherwise the applicant has taken adequate steps to mitigate his loss and in any event, 
the respondent has not discharged the burden on it to establish to the contrary.   Additionally, the applicant earned no income 
from other sources in this six month period.   

44 Based on the applicant’s base salary of $60,000.00 and superannuation contributions of $5,000.00 per annum this leads to the 
sum of $32,500.00.  Additionally, the applicant had personal use of a motor vehicle for which I will make an allowance of 
$4,435.08 for a six month period, based on the NRMA motor vehicle operating costs tendered as exhibit A19. 

45 Given my conclusions as to the contractual benefits claim, and that the sum I will award as compensation for remuneration lost 
for six months is equivalent to the maximum compensation for loss otherwise available in respect of the unfair dismissal claim, 
I make no further order in respect of compensation for loss in respect of my finding that the applicant was unfairly dismissed.   
Additionally, the applicant was paid two weeks salary in lieu of notice which sum was not in evidence before the Commission.  
That figure will have to be brought to account in the final order to issue. 

46 The applicant also claims compensation for injury in the sum of $3,000.00.  The Commission is empowered to order 
compensation for injury caused by an unfair dismissal: s 23A(6) Act. Plainly, the awarding of compensation in the nature of 
damages for a contractual benefit denied does not extinguish the power of the Commission to award compensation for injury 
established on the evidence. If the evidence establishes that an employee has suffered an injury and it is causally related to the 
unfair dismissal then an award of compensation is open to be made.  There must however be some caution in this regard as 
there will always be a measure of discomfort in any dismissal circumstance: AWI Administration Services Pty Ltd v Andrew 
Birnie (2001) 81 WAIG 2849.  

47 In this case the dismissal was effected in an abrupt fashion.  The applicant was without warning effectively summarily 
dismissed and immediately escorted off the premises.  He did suffer on the evidence in terms of his health and by exhibit A16 
sought and obtained medical assistance.  I consider in the circumstances of this case an award of compensation of $4,000.00 
for injury is appropriate.   

48 The parties are directed to confer within seven days as to the sum for payment in lieu of notice to be brought to account in the 
order for compensation for the loss of the contractual benefit found.   An order will then issue. 
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Result Application upheld. Order issued. 
Representation 
Applicant Mr M Kane as agent 
Respondent Mr E Rea as agent 

 
 

Declarations and Order 
HAVING heard Mr M Kane as agent on behalf of the applicant and Mr E Rea as agent on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby – 

(1) DECLARES that the applicant was unfairly dismissed from his employment as state manager on or about 2 April 
2004.  

(2) DECLARES that reinstatement or re-employment is impracticable. 
(3) DECLARES that the applicant has been denied a contractual benefit of six months’ remuneration. 
(4) ORDERS that the respondent pay to the applicant the sum of $34,627.42 as denied contractual benefits and 

compensation for injury in the sum of $4,000.00 less any amount payable to the Commissioner of Taxation pursuant 
to the Income Tax Assessment Act 1936 and actually paid within 21 days of the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Result Order issued. Application dismissed for want of prosecution. 
Representation 
Applicant In person 
Respondent Mr P Jackson 
 
 

Reasons for Decision 
1 The application before the Commission is brought by the applicant complaining that on or about 15 July 2004 he was 

harshly, oppressively and unfairly dismissed by the respondent.  The applicant does not seek reinstatement or re-
employment, but rather seeks compensation for loss by way of an order pursuant to s 23A of the Industrial Relations Act 
1979 (“the Act”). 

2 The respondent objected to and opposed the applicant's claim and moreover, submitted that the applicant's claim was 
beyond the jurisdiction of this Commission.  This was based upon the proposition that the applicant was truly a casual 
employee and that his employment was entirely consistent with the findings of this Commission in William Francis Coad v 
Dalstar Pty Ltd trading as The Skippers Club (1998) 79 WAIG 266.  Mr Jackson, appearing on behalf of the respondent as 
its principal, said that the respondent's operation had not changed since that decision. 

3 As a preliminary issue the Commission amended the name of the respondent by leave, to properly describe the legal entity 
responsible for the employment of the applicant, pursuant to s 27(1) (l) of the Act. 

Factual Background 
4 It was the applicant's contention that his employment arrangements were different to those dealt with by the Commission in 

Coad and the Commission should find that the applicant was a permanent part time employee. The applicant did not give 
evidence himself but called evidence from three persons, two presently engaged by the respondent and one former 
employee.    

5 Ms Evans was formerly the respondent's office administrator for approximately eight years.  She was responsible for all the 
accounting and book work, rostering, base operations and payroll for the respondent.  Ms Evans outlined in general terms, 
the nature of how the arrangements between the respondent and its drivers, operates.  The respondent provides a driving 
service for members.  The “skipper” and another person a “driver” work as a team.  As the Commission understands the 
evidence, the driver takes the skipper to the nominated location who then chauffers the member in his or her own vehicle to 
the required destination.  The skipper and driver then, in their own vehicle, return to the respondent base or to another job.   

6 Ms Evans testified that a roster for each “team” is published about two weeks in advance.  The teams write their names on 
the roster in allocated spaces for each available work period.  It was Ms Evans' evidence, that from this availability, the 
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respondent then allocates jobs to each team as they arise.  She testified that there was no guarantee of any position on the 
roster and additionally, those who indicated availability on the roster sometimes withdrew that availability or simply did not 
present on the nominated day. In the latter circumstance, the respondent operates a “standby” group of drivers, who may be 
available to take up a job at short notice.  Ms Evans' evidence was the respondent regards the skippers and drivers as 
casually engaged, they are paid on a commission basis for each trip for a member, and receive no entitlements such as 
annual leave, sick leave etc.  There was no guarantee of work for a driver and drivers were not obliged to perform work for 
the respondent. 

7 It was also Ms Evans' evidence that she regarded the applicant as a “regular” skipper.  This means, that the applicant was 
regularly available and was offered jobs over a considerable period of time.  Ms Evans was on holiday during the week of 
the applicant's purported dismissal.  Ms Evans also confirmed in her evidence, that the respondent generally requires a 
certain number of teams or crews on the busiest evenings them being Thursday, Friday and Saturdays. 

8 Also called by the applicant, was Mr Krysiak, who is a driver with the respondent and for a period, appears to have been the 
driver with the applicant as a team.  His testimony dealt substantially with an incident that occurred between the applicant 
and the respondent, which the applicant alleged was the reason for his dismissal.  For reasons which follow, I do not find it 
necessary to consider Mr Krysiak's evidence any further. 

9 Also called by the applicant, was Mr Bennett, who is the respondent’s base operator and was previously a driver.  Mr 
Bennett has had approximately 12 years experience with the respondent.  He also generally outlined the basis upon which 
drivers and skippers are engaged, and described the roster arrangement.  Mr Bennett testified that some skippers and drivers 
work more regularly than others and some have been engaged for some years.  Mr Bennett also said that availability to 
work depended upon the skipper and driver and there were many occasions when some drivers simply did not turn up as 
rostered.  Mr Bennett also testified that there was a very high turnover of drivers at the respondent.  His evidence about the 
operation of the roster arrangements and availability for jobs was generally consistent with that of Ms Evans. 

10 Mr Jackson, the principal of the respondent, made submissions to the Commission that the respondent's mode of operation 
has not changed in any way since the Coad case.  The applicant was engaged in the same manner as the applicant's in those 
proceedings.  He submitted that employees were casually engaged and the applicant had not established his case.  In any 
event, Mr Jackson put an alternative submission that if the Commission had jurisdiction to deal with the applicant's claim, 
then by reason of his conduct involving Mr Krysiak, he considered the applicant unsuitable for the type of work engaged in 
by the respondent. 

Conclusions 
11 There is a distinction in law between a person who is truly casually engaged under a series of separate and distinct contracts 

of employment, and a person who may be properly regarded as a permanent part time employee.  This distinction is not 
always easy to draw however: Squirrel v Bibra Lakes Adventure World Pty Ltd trading as Adventure World (1984) 64 
WAIG 1834 at 1835 per Fielding C.   

12 I have carefully considered the evidence adduced in this matter.  Importantly, the applicant elected not to call any evidence 
on his own behalf.  Even taking all of the evidence before me at its highest in favour of the applicant, I simply not 
persuaded that the factual circumstances before me in these proceedings, are in any material way, distinguishable from the 
findings may by the Commission in Coad.  The essence of the arrangement in place between the applicant and the 
respondent was, in my opinion, on all fours with the arrangement found to exist by the Commission in Coad.  That is, 
whilst skippers and drivers may work on a regular and continuous basis, the critical mutuality of obligation to both render 
services and receive remuneration, was absent.  I am satisfied on what evidence is before me, that the nomination of a 
skipper and driver, as was in the case of Coad, does not constitute any guarantee of work but merely availability for work.  
It is the confirmation of a job for a member, and the availability of a skipper and driver, which in my opinion, constitutes 
the engagement which is a separate engagement on each and every occasion that the skipper’s services are sought by a 
member.  Importantly also, but not determinatively, the mode of remuneration is by a commission payment from the 
membership fee; skippers and drivers regularly are not available for work even having nominated themselves on the roster; 
and additionally, there may be too many drivers on the roster for the available jobs on a particular day. 

13 In my opinion, taking the respondent’s operation as a whole, it has the classic ingredient of the engagement of skippers and 
drivers on a truly casual basis, that being the entry into a distinct contract of employment between the parties for a fixed 
task or period of time on each occasion: Stewart v Port Noalunga Hotel Ltd (1980) 47 SAIR 406 at 420 per Olsson P. 

14 Having reached that conclusion, in my opinion the applicant's claim is beyond the jurisdiction of the Commission as there 
was no dismissal as a matter of fact and law for the purposes of s 29(1)(b)(i) of the Act.  For this reason, it is not necessary 
for me to consider the evidence as to the circumstances said by the applicant to have led to his “dismissal”. 

15 Accordingly, the application must be dismissed for want of jurisdiction.   
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Order 
HAVING heard the applicant in person and Mr P Jackson on behalf of the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed for want of jurisdiction. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Result Application to accept applicant’s claim which was lodged out of time granted  
Representation 
Applicant Ms A Ellard 
Respondent Mr J Dunstan 
 
 

Reasons for Decision 
1 Ms Anne Ellard (“the employee”) made an application under section 29(1)(b)(i) of the Industrial Relations Act 1979 (“the 

Act”) claiming that she had been harshly, oppressively and unfairly dismissed by National Data Centre (“the employer”) on a 
date sometime in late January or February.  The date of termination or indeed whether Ms Ellard had been informed of her 
termination by the employer or whether she resigned is at issue and central to this application. 

2 The application was filed on 11 April 2005, which, if the date of termination as asserted by the employer, that being the 31 
January 2005 is correct, then the application is outside of the 28 day time limit as prescribed by s.29(2) of the Act.  Indeed it is 
some 42 days out of time.   

3 If the Commission finds that to date there appears to have been no advice of termination, then the Commission may exercise 
its discretion under s.29(3) and determine that it would be unfair not to accept the application out of time. 

4 The Commission in considering the application is to have regard to the principles as laid out in Malik v Paul Albert, Director 
General, Department of Education of Western Australia (2004) 84 WAIG 683.  In particular, Heenan J with whom Steytler J 
agreed, held at [74] that the principles enunciated by Marshall J in Brodie-Hanns v MTV Publishing Ltd (1995) 67 IR 298, 
ought be applied when the Commission is considering whether to accept a referral of the claim for unfair dismissal out of time, 
under s.29(3) of the Act.  Those principles are as follows: 

“1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act, will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of time. 

3. Prejudice to the respondent including prejudice caused by the delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an extension 

of time. 
6. Consideration of fairness between the applicant and other persons in a like position are relevant to the exercise of 

the Courts’ discretion.” 
5 In considering the submissions of both parties the Commission has also had regard for the comments of Steytler J at [25] in 

Malik v Paul Albert, Director General, Department of Education of Western Australian (op cit) when he observed: 
“The Commissioner is empowered to accept a late referral if it would be ‘unfair not to do so’ and, while an assessment of 
the merits ‘in a fairly rough and ready way’ (see Jackamarra v Karakouer (1998) 195 CLR 516 at [9] ) will often be an 
important consideration, there is nothing in the words of s.29(3) which imports any obligation, on the part of an applicant, 
to establish any degree of merit (and it should not be overlooked, in this regard, that the Commission is given broad 
powers to dismiss a matter summarily under s.27(1)(a) of the Act).  It is, of course, difficult to imagine that it would ever 
be unfair to an application to deny him or her the right to lodge a referral out of time where it was positively shown that 
the applicant had no prospect of success.” 
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Background 
6 It was common ground that the employee commenced employment in 2001 as a Customer Service Officer with the employer 

and further, that on or about 6 January 2004 she commenced maternity leave and was due to return to work on 19 January 
2005. 

Employee’s Evidence 
7 The employee gave evidence outlining that she was unaware she had been terminated by the employer because at no stage had 

she been informed her employment was at an end.   
8 In December 2004 the employer had contact with the employee on several occasions regarding her return to work.  The 

employee indicated that she had some doubts about returning given the recent events whereby she and her husband had been 
separated.  At the time they spoke on the evidence of the employee, she was caring for her ten month old daughter and was 
uncertain of what the future held. 

9 During a subsequent conversation she and the employer spoke about the prospect of converting to part time work given the 
commitment required with a young child.  On her evidence there was discussion on the issue of part time work and the 
employee indicated that instead of working the span of hours from 6.00am to 3.30pm, five days a week, she could undertake to 
work three days a week with the span of hours from 8.30am to 5.00pm.  The employer undertook to contact the remaining 
team members regarding the prospect at National Data Centre and get back to the employee. 

10 By 31 January 2005 the employee had received no response from the employer so forwarded a text message to the accountant 
to seek a response. 

11 A call was returned and at this point there appeared to be a misunderstanding.  The employee gave evidence that the employer 
“seemed to think that he had already called me”.  On the employee’s evidence she had received no such phone call and 
remained willing to work part time for the employer as previously discussed. 

12 In the employee’s mind she considered that the concept of termination involved being informed that your position had been 
terminated.  The word had never been mentioned.  The employee felt as if she was just left waiting.  Yes, she had agreed that 
she would not be going back to work full-time but when she and the employer last spoke about part-time work he had given a 
commitment to call back in a month or so.   

13 Also relevant to the expectation in the employee’s mind that she would be receiving contact from the employer, were two 
conflicting conversations that took place separately with colleagues in January.  The first conversation occurred on or about 
the beginning of January when one of her colleagues indicated that he had heard she was returning to work.  On that issue 
there was no further discussion.  She was then asked later in January, at a wedding of another colleague, why she did not want 
to return to work.  These conversations, however, are not central to my findings in this application. 

14 On the question of whether or not it would be unfair or otherwise for the Commission to accept the employee’s application for 
harsh, oppressive and unfair dismissal out of time she gave evidence that she was unaware, that her position had been 
terminated.  Furthermore, when she spoke to Mr Dunstan on 31 January 2005, on her evidence she was asked if she still just 
wanted to work part time.  Her response, by her own evidence, was in the affirmative and the employer undertook to get back 
to her in a month or so.  At no stage was the call returned and accordingly, on 11 April 2005 the application was lodged by the 
employee alleging harsh, oppressive and unfair dismissal. 

Employer’s Submissions 
15 On the submissions of Mr Dunstan, on behalf of the employer, he believes that he indicated to the employee that the company 

did not, in the normal course of events, accept part time work, however, he did undertake to look into such a prospect, speak to 
his fellow employees and get back to the employee.  On the employer’s evidence he believes that he did get back and in fact 
indicate that part time work was not an option.   

16 The employer submitted in evidence that he considered that the employee had resigned and therefore the issue of termination 
was determined when the employee had indicated that her husband had left her.  The employer submitted he was concerned 
given she would be left then with a child and accordingly, sought to consider the options for alternative work, such as fulfilling 
her duties from home.  This matter was discussed with the IT Manager but it was not considered by the employer to be a 
practical solution. 

17 When the employer got back to the employee it was made clear by her that the full time position was not an option and that she 
would not return to work as a full timer.  They spoke about part time and the employer, on his own evidence, indicated that he 
had given a commitment to the employee to investigate the opportunities for part time work and get back to her.  Further, he 
stressed that in the employee’s interest, they wanted to do something for her and it was discussed in “our team”. 

18 The business employs only full time people and has never employed part time people and that given their hours of trading 
from commencement of business on the eastern seaboard to close of business on the western seaboard it was necessary to have 
an unusual span of hours.  During the summer months this meant employees started at 5.30am and concluded at 2.00pm. 

19 The employer believed the accountant had also been informed that the employee was not interested in working full time.  In 
his own mind and in his own words “Ann was aware that she was terminated from her full-time position and that any other 
discussion about part-time was as assistance to Ann”.  There was no doubt in the employer’s mind that the employee had in 
fact terminated her full time position.  The employer stated that the termination became effective late December 2004 or early 
January 2005. He was not sure of the exact date. 

20 In the employer’s mind the employee had resigned at the point at which she had made herself unavailable for full time work.   
21 When addressing the issue of prejudice to the employer that might be caused if the application were to go ahead, the employer 

gave evidence that a person had been employed subsequent to the period or time at which the employer considered Ms Ellard 
had resigned her position with the company.  The employer considers that an application for an extension of time should not 
be granted. 

Conclusion and Findings 
22 On balance, I prefer the submissions of Ms Ellard, she was straightforward and clear thinking in the way in which she recalled 

events, and the evidence was given to the best of her recollection.  The employer seemed unsure as to dates in particular, 
which, in respect of this application have some importance. 

23 Applying the principles set out by the Industrial Appeal Court in Malik v Paul Albert, Director General, Dept of Education of 
Western Australian (2004) (op cit), I am satisfied that the employee has provided an acceptable reason for the delay in making 
her claim. 

24 I therefore consider it is equitable to exercise my discretion under s.29(3) of the Act.  Furthermore, I am satisfied in 
considering the evidence and submissions of both the parties it cannot be said that the employee’s claim is without merit.  
There is clearly a dispute as to whether a termination occurred or whether the employee resigned. 
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25 Whilst the employer has raised an issue of prejudice if the claim is to proceed, in the principles set out in Malik v Paul Albert, 
Director General, Dept of Education of Western Australian (op cit) whilst prejudice to the employer is an issue it  does not 
void the claim. 

26 On balance, I consider that the prejudice caused to Ms Ellard if the application were not to proceed would be greater than that 
to the employer. 

27 I find in all of the circumstances it to be unfair for the Commission not to exercise its discretion to grant an extension of time 
within which to file this application.  For the reasons outlined an extension of time is therefore granted. 

28 An Order will issue to that effect. 
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Order 
HAVING HEARD Ms Ellard on her own behalf and Mr Dunstan on behalf of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 1979, hereby order: 

THAT the application to accept the application out of time be and is hereby granted. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 This is an application lodged pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”) and lodged in 

the Commission on 14 February 2005. 
2 A conference was convened by the Commission on 15 March 2005.  Correspondence was forwarded to the parties advising of 

the conference and its whereabouts.  Ms Hintz failed to attend and made no attempt to advise the Commission of the reasons 
for her non attendance. 

3 At no stage has the applicant taken the initiative to keep in contact with the Commission in relation to the application, with 
the exception of three phone calls to my Chambers the morning of the “show cause” hearing to ask for the Commission’s 
location.  All other contact made has been at the initiative of the Commission. 

4 The Commission, of its own motion, listed a show cause hearing to hear from the parties as to why the application ought not 
be struck out for want of prosecution. 
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Applicant’s Submissions 
5 Ms Hintz submitted that at the time her application was filed a prospect of overseas employment was being considered.  That 

information was not submitted to the Registry because at the stage of lodging the application, the arrangements had not been 
secured.  Two weeks after 14 February 2005 (the date the application was lodged) Ms Hintz left the country for employment 
in South East Asia. 

6 Ms Hintz further submitted that her partner currently works in China and there is no one at home to check the mail.  At the 
time the Commission listed the conference proceedings Ms Hintz was away for five weeks and her partner for four weeks.  
She submitted that mail was directed to a post office box which on her own submission, is cleared every five weeks either by 
herself or her partner, whoever comes back to Australia first.  On the basis of Ms Hintz’ submissions she is unable to collect 
the mail any earlier. 

7 Furthermore, Ms Hintz submitted that she would like to continue with the application and placed on the record that she 
believed she had a genuine reason for not prosecuting the claim more diligently. 

8 Further information was submitted by Ms Hintz that the job overseas was now concluded and other than one week’s absence 
in early May it appeared to be Ms Hintz’ only commitment in the next couple of months. 

Conclusion 
9 There is little evidence before the Commission from which I can conclude that Ms Hintz has progressed her application 

diligently.  The applicant failed to attend a conciliation conference listed by this Commission and no further steps appear to 
have been taken by her, according to any record that we have in this Commission.  Not once has Ms Hintz taken the initiative 
to keep in contact with the Commission with the exception of one phone call by her partner to advise of her absence in South 
East Asia and three phone calls to my Chambers this morning to ask where the Commission was located. 

10 The contact which has been made has consistently been at the initiative of the Commission.  It is acknowledged that the 
applicant has been out of the country but given her reluctance to provide any details to this Commission, no firm conclusion 
is able to be reached on that evidence. 

11 Nevertheless, in principle, modern communication, including emails, makes it far easier for a person who is out of the 
country to contact other persons in the country they have left and makes it therefore harder for such persons to argue that they 
were unable to keep in contact in this case, with the Commission. 

12 Even if the applicant did not wish to use her mobile phone because of the expense there are email and mail facilities, which 
appear not to have been accessed regularly by the applicant. 

13 The Commission is obliged to act swiftly in matters relating to contractual entitlements.  It is not unusual for peoples’ 
recollections of the details of events as time passes, to become hazy and unreliable.  It becomes of little assistance to the 
Commission when enquiring into and dealing with the claim if the recollections of one or more of the participants are 
unreliable.  It is not for the Commission to keep in touch with the Ms Hintz, it is for Ms Hintz to keep in contact with the 
Commission.  As the applicant in these proceedings it is important that the application is pursued diligently. 

14 Taking all of these factors into account and having listened to Ms Hintz’ submissions I consider that on balance, the claim 
will not be struck out for want of prosecution but in so doing the Commission reminds Ms Hintz that it will be unlikely to 
take such a view in future if no further action is taken to prosecute the claim. 

15 Ms Hintz is reminded of the necessity for her to keep the Commission informed of her intentions.  Any failure to do so may 
well result in the application being dismissed for want of prosecution in the future.  The respondent is able at a future time to 
apply to have Ms Hintz’ application struck out if it considers future circumstances warrant the Commission considering such 
a course of action. 

16 In making this decision the Commission is mindful that a decision to adjourn is within the discretion of the Commission.  
Where the refusal of an adjournment would result in a serious injustice to one party an adjournment should be granted unless 
in turn, this would mean serious injustice to the other party (Myers v Myers (1999) WAR 19). 

17 In considering whether the granting of an adjournment to Ms Hintz would create a serious injustice to the employer I have 
taken into account the submission of the employer that some difficulties have been created in attending the Commission 
because of the respondent’s business arrangements.  As indicated earlier the Commission would be unlikely to agree to a 
further adjournment in the future if, Ms Hintz takes no further action to prosecute the application. 

18 An order will therefore issue adjourning this application.   
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Order 
HAVING heard Ms T Hintz on her own behalf and there being no appearance by the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the application be adjourned. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
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Representation 
Applicant Mr O Moon (as agent) 
Respondent Mr J Giles (of counsel) 
 
 

Order 
Having heard Mr Moon as agent on behalf of the Applicant and Mr Giles of counsel on behalf of the Respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the name of the Respondent be deleted and that be substituted therefor the name, Dalecoast Pty Ltd trading as 
Graffiti Systems Australia. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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Result Application dismissed. 
Representation 
Applicant Mr O C Moon (as agent) 
Respondent Mr J C Giles (of Counsel 
 
 

Reasons for Decision 
1 Bevan Richard Linfoot ("the Applicant") makes an application under application s 29(1)(b)(i) of the Industrial Relations Act 

1979 ("the Act") and seeks an order for compensation pursuant to s 23 of the Act.  The Applicant claims that he was harshly, 
oppressively or unfairly dismissed by Dalecoast Pty Ltd trading as Graffiti Systems Australia ("the Respondent") on 7 July 
2004.  The Applicant also claims that he has been denied contractual benefits by the Respondent.  Pursuant to s 29(1)(b)(ii) of 
the Act, he claims $2,720.46 as 3 weeks' pay in lieu of notice, $18,136.40 as payment for 20 weeks' annual leave, $4,347.20 as 
payment for 32 public holidays and $1,177.32 as payment for under payment of wages. 
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2 The Respondent says that at all material times the Applicant was engaged as a sub-contractor and was engaged in his own 

business as a graffiti removalist.  By consent the jurisdictional issue and the evidence as to whether the Applicant had been 
harshly, oppressively or unfairly dismissed were heard together.   

3 The Respondent's business is principally to remove graffiti from publicly owned structures and to spray anti-graffiti coatings.  
Part of their business is to also carry out large scale sandblasting and painting of bridges.  The Respondent tenders for work 
with various local government authorities, Western Power and other government agencies including Main Roads Western 
Australia.  In relation to its graffiti removal business the Respondent receives reports from local government rangers and other 
government officers each day about the location of graffiti across the metropolitan area.  The Respondent has a team of 
approximately 20 people who work as graffiti removalists from Monday to Saturday each week.  They report to the 
Respondent's office at about 7:30 am each day to collect job sheets for work to be carried out on that day.  The jobs are 
allocated to the graffiti removalists on a geographical basis.  The Applicant was usually allocated between 20 to 25 jobs each 
day.  Most of the time he worked alone without direction but sometimes he worked with three or four graffiti removalists on 
the same job.   

4 At each site where graffiti was to be removed, the Applicant and the other graffiti removalists engaged by the Respondent 
were required to take photographs of the graffiti with a digital camera provided by the Respondent.  Each morning when they 
reported to the Respondent's office they handed over the flashcard from each digital camera to the Respondent's office staff.  
The photographs were downloaded and the photographs were matched to the completed job sheets.   

5 The Applicant was paid for each hour he worked.  He was required to submit weekly timesheets, which recorded the time he 
started work each day, the time he took for lunch,  the time he finished work, the total hours of work and on some occasions 
the job location.  At the end of each month the Applicant submitted his timesheets together with an invoice for labour 
including an amount for GST.  The Applicant was paid by the Respondent after the information contained in the invoice and 
his timesheets was checked against the job sheets and digital photographs of the jobs carried out by the Applicant.   

6 The Applicant provided and maintained his own vehicle, including vehicle insurance and a water blaster.  The Respondent 
supplied a digital camera, a water tank, blasting sand, garnet, paints, paintbrushes, rollers, paint scrapers, a whiteboard marker 
and a measuring stick.  The Respondent also supplied the Applicant with long sleeved high visibility fluoro polo shirts that 
were marked with the Respondent's logo, which he wore when he was working on the freeway.  He was also supplied with 
graffiti solution, rubber gloves, safety glasses and when needed an industrial sand blaster.  The Respondent also provided and 
maintained workers' compensation insurance and public liability insurance. 

The Applicant's Evidence 
7 The Applicant was first engaged by the Respondent on 26 July 1999, as a sandblaster's offsider.  At that time he was paid 

$15.00 per hour for each hour worked.  The job was to assist a sandblaster to sandblast the Sutherland Street bridge.  After the 
job was completed, the Applicant was informed by one of the "company bosses" that if he wanted to keep working, he could 
become a graffiti removalist if he purchased a four-wheel drive ute and a water blaster.  The Applicant did so and continued to 
be paid $15 for each hour he worked.  On 1 December 2001, his hourly rate increased to $18.00 per hour.  From 1 March 
2002, he was paid $20.00 per hour for each hour worked.   

8 The Applicant testified that after handing in the flashcards at the office each day, he would go to the back of the office, have a 
coffee and wait for Glen Michels, the Respondent's supervisor, or David Thorpe, the owner of the Respondent, to provide him 
with the job sheets for the work to be carried out that day.  Once the Applicant received the job sheets he would go through 
them.  If a job was not in his area he would swap the job with another graffiti removalist who was going to that area.  He then 
would go to the Respondent's storeroom, pick up paint and any other items that were required and go to the first job.  The 
Applicant gave uncontradicted evidence that Mr Michels was in charge of the jobs.  In particular, he could not swap jobs 
without Mr Michels' permission to do so.  However, when cross-examined the Applicant conceded that he usually worked by 
himself and he was not supervised when he was carrying out most of his graffiti removal or painting jobs.   

9 The major part of the Applicant's work as a graffiti removalist was to remove graffiti.  This work would take up 70% of his 
time and he spent the remainder of his time painting.   

10 The Applicant strongly maintained in his evidence he believed that he was engaged by the Respondent as an employee.  The 
Applicant was asked in examination in chief whether he signed any documents when he was engaged as a graffiti removalist 
and he said that he did not recall signing any documents.  He was then asked whether he was given a contract agreement to 
read and sign and he said, "No."  However, when the Applicant was cross-examined he conceded that he had completed an 
undated document titled Terms of Sub-Contracting at Graffiti Systems Australia (Exhibit A).  He also agreed he had signed a 
prescribed payments employee declaration dated 8 September 1999.  When further cross-examined, the Applicant also 
conceded that in each of his income tax returns for the financial years, from 1 July 1999 until 30 June 2004, he had 
characterised his earnings from the Respondent as "contract proceeds".  Further, in his second tax return in that period, he 
described his "contract proceeds" under the trading name of "Mincas Sandblasting and Spraypainting".  In each of his taxation 
returns he claimed depreciation on his motor vehicle, motor vehicle expenses and the water blaster.  He also claimed expenses 
for his mobile telephone, repairs, insurance, stationery, tools, clothing and parts for the water blaster as "business deductions".  
Similar deductions were made by him in each financial year.  In the year 2000, he declared that the vehicle he used for his 
work was not used for private use.  In one year, he claimed as a business expense the cost of damage to another vehicle caused 
during a motor vehicle accident.  The percentage of his business expenses, as a total of his contract proceeds, varied 
approximately from 23% in the financial year ending 30 June 2002 to 32% in the financial year ending 30 June 2001.  In the 
full financial year before his engagement ceased the percentage of expenses to his contract proceeds was approximately 24%. 

11 It is common ground that whilst the Applicant worked as a graffiti removalist for the Respondent, the Respondent held a 
workers' compensation policy.  On 5 November 2003, the Applicant suffered an injury which was accepted by the 
Respondent's workers' compensation insurer, QBE.  The nature of his incapacity was dermatitis.  Exhibits 3 and 4 establish 
that the Applicant was in receipt of workers' compensation payments for partial incapacity from 9 December 2003 until 
19 May 2004.  The Applicant testified that during that period of time he had some days off unpaid but he usually worked.  It is 
common ground as a result his dermatitis he was unable to remove graffiti.  However, he was able to paint and perform work 
assisting other graffiti removalists, so he continued to receive job sheets for particular jobs.  Whilst partially incapacitated, he 
assisted other graffiti removalists including, Mr Michels, and he went out on his own to paint.  The Applicant testified that 
when he was in receipt of workers' compensation payments, he asked the Respondent's secretary how many hours he was 
supposed to work each week as he was working up to 57 hours per week.  He later received a memorandum from Mr Thorpe, 
dated 16 April 2004, stating, "Without prior permission your working week will not exceed 41.5 hours until Graffiti Systems 
Australia is notified by our insurance company".  The Applicant then only worked up to 41.5 hours each week until he was 
declared fit for graffiti removal work.   
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12 Shortly after the Applicant was engaged by the Respondent, the Applicant and another person engaged by the Respondent 
were observed on 12 October 1999 to have walked across part of the Mitchell Freeway.  The incident was reported to Main 
Roads.  The Applicant says that he was informed by Mr Thorpe that he should not walk across the freeway and "as a courtesy" 
Mr Thorpe asked the Applicant to write an explanation to Main Roads.  As a result of the request the Applicant wrote a 
memorandum dated 13 October 1999, addressed To Whom It May Concern (Exhibit 7). 

13 The Applicant testified that if one of his jobs was not completed to the Respondent's client's satisfaction, the Respondent 
would receive a letter stating that the work was unsatisfactory and he (the Applicant) would have to remedy the work.  He says 
that he did not have to fix the work at his own expense and he was paid by the Respondent to remedy the work.   

14 As to lunchbreaks, the Applicant said that he received a memorandum from Mr Thorpe saying that he had to take a lunchbreak 
otherwise he would be docked half an hour.  He said, however, that sometimes he was too busy to take a break and he would 
work through the whole day.   

15 The Applicant claimed in his evidence that he was supplied with business cards of the Respondent.  He says that he was 
informed that he was to hand out the cards to people who enquired about work.  He says one bundle had Peter Robinson, 
Director on the cards and the other bundle had David Thorpe, Director on the cards.  When asked whether he had any "signs" 
on his vehicle or on the water tank, he said that he did not but he was once asked by Mr Thorpe to put signs on the side of his 
vehicle indicating the name of the Respondent but he had refused to do so.   

16 The Applicant testified that he did not engage any employees or sub-contract his work out to anyone.  He conceded that he had 
taken his cousin out on jobs about once a year.  He said, however, that he did not pay his cousin to perform any work.  He says 
that she simply took some photographs.   

17 The Applicant claimed that he was informed that if he worked for anyone else he would be denied work by the Respondent.  In 
support of this contention, the Applicant testified that another graffiti removalist, Mark Simpkins, was sacked because he 
carried out a private job for cash.   

18 The Applicant says that after his employment was terminated by the Respondent he could not have sold his business, as his 
business was his vehicle and his water blaster, which were not worth anything.   

19 As to taking leave it was his practice to inform Mr Thorpe of his intention to take leave.  He said that he did so because he 
thought that was the normal thing to do.  It is common ground that the Applicant did not receive any payment for public 
holidays, payment for annual leave or sick leave.  When the Applicant was cross-examined about this issue the Applicant 
conceded that from time to time he sometimes made a decision to take a day off at the last moment and, if so, he would 
telephone the office to advise that he was not coming in.  It was apparent from his evidence that he was not asked to state a 
reason why he did not report for work on that day. 

20 The Applicant testified that on the day he was dismissed he was called into Mr Thorpe's office at 7:30 am where Mr Thorpe 
told him he had "a problem".  He says he asked Mr Thorpe what the problem was, and was told that he (the Applicant) knew 
what his problem was and not to come back until he had sorted it out.  The Applicant says that he had no idea what Mr Thorpe 
was talking about and was dumbfounded.  He testified he still does not know "to this day what my problem is".  The Applicant 
told Mr Thorpe that he would take a week off and, as he was walking out the door, Mr Thorpe told him to unload his ute and 
the Applicant responded by saying, "I want all my entitlements paid in full including superannuation."  The Applicant says that 
Mr Thorpe told him he would be getting very little superannuation, so it would not be worth it.  The Applicant testified he told 
Mr Thorpe that he would be back about 10:30 am to pick up his wages and his entitlements and Mr Thorpe agreed.  The 
Applicant says that when he was told to unload his ute, he understood that he would not be receiving any further work, so he 
unloaded the paint, the graffiti solution and the Respondent's water tank.  The water tank had been on his vehicle since 1999.  
The Applicant says that he went back to the Respondent's office later that morning to pick up his wages and entitlements and 
spoke again to Mr Thorpe who told him that he would telephone him that afternoon or by Friday after speaking with 
Mr Michels about future work.  However, Mr Thorpe did not telephone him and he had to wait until 10 August 2004, to be 
paid his wages.  The Applicant says his superannuation was not paid.   

21 The Applicant says that he was informed sometime during the following week by Ken Taylor, another graffiti removalist who 
worked for the Respondent, that Mr Thorpe had told him (Mr Taylor) that he would not be back because he had told him 
(Mr Thorpe) to "get f…ed".  The Applicant later made an arrangement with Mr Michels to come to his (the Applicant's) home 
to pick up some items belonging to the Respondent.  The Applicant says that Mr Michels told him when he arrived that he had 
spoken with Mr Thorpe on the day that he (the Applicant) was dismissed and he (Mr Michels) told Mr Thorpe that he wanted 
to bring the Applicant back but Mr Thorpe had advised against it.  The Applicant also testified that Mr Michels told him that 
Mr Thorpe told him (Mr Michels) that he (the Applicant) would not be back because the Applicant told him to "get f…ed".   

22 The Applicant says that after his engagement with the Respondent came to an end, he sought advice from legal aid, registered 
with a job club, sought alternative employment through the internet and applied for other graffiti removalist positions with 
other contractors.  After a period of time he found ongoing casual work with a labour hire company, Integrity Industrial Pty 
Ltd. 

23 When cross-examined a pornographic colour picture depicting a naked woman performing sexual acts with two naked men 
was shown to the Applicant.  The Applicant agreed that he had seen the picture before and said he had "got it out of 
Mr Michels' car".  It was put to the Applicant that the picture had the words "this is Julie" written on it and the Applicant said, 
"No."  He was also asked whether he had downloaded the picture off the internet and he also said, "No."  He was then asked 
whether he had put the picture in between a number of timesheets and left it in the Respondent's office and the Applicant said, 
"Not that he could recall."  The Applicant then denied that he had ever had that picture in his possession.  The Applicant 
maintained when further cross-examined that he had seen the picture in Mr Michels' car but never saw it again.  He said that 
he, Mr Michels and other graffiti removalists carried "books" in their vehicles and they would often show them to each other.  
It is apparent from the Applicant's evidence that his testimony is that he, Mr Michels and other graffiti removalists engaged by 
the Respondent, carried books or magazines containing pornographic pictures in their vehicles.  The Applicant maintained in 
his evidence that when he had seen that picture it was attached to a "book".  It was then put to the Applicant that on 6 or 7 July 
2004, he had a conversation with Mr Michels in which Mr Michels had said to him, "Do you realise that that picture was in the 
job sheets?" and that he (the Applicant) laughed and said, "Oh, really, I was wondering where I had put it."  The Applicant 
denied that this conversation had taken place.  As to the conversation with Mr Thorpe on 7 July 2004, the Applicant denied 
that Mr Thorpe had shown him the pornographic picture or that Mr Thorpe had said words to him to the effect of, "What the 
hell do you think you are doing.  You can't do that to a 20 year old girl in the office.  You will get me shot."   
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Respondent's Evidence 
24 Glen Michels, the Respondent's supervisor, testified that his role is to carry out work procedures that arise each morning and to 

assist and supervise the graffiti removalists when supervision or assistance is required.  He said that most of the graffiti 
removalists know what they are to do each day to day but problem jobs do arise.  

25 In relation to the pornographic picture, Mr Michels testified that the Applicant showed him the picture and they had a "laugh 
about it" and at that time the picture had "Julie" written on the bottom of the page.  He says that a couple of days later, he 
found the picture in a bundle of job sheets when he was looking for a particular job for Wanneroo City Council.  When he 
found the picture, he screwed it up and threw it in the bin.  He testified that at the time he found the picture in the job sheets 
the name "Julie" had been ripped off.  He then went and spoke to the Applicant and asked him if he realised that the picture 
was in his job sheets and the Applicant replied, "Oh, really, I was wondering where that went."  Mr Michels then went back 
into the office and one of the secretaries, Julie Davis, retrieved the picture from the bin.  He told her that the picture had had 
"Julie" written on it.  Mr Michels later reported the matter to Mr Thorpe.  He saw Mr Thorpe speak to the Applicant about it 
but did not hear what was said other than to hear from a distance Mr Thorpe say, "You can get me into a lot of trouble over 
this."   

26 When cross-examined about the picture, Mr Michels said that he did not know who had written the word "Julie" on the bottom 
of the picture because he did not recognise the handwriting.  He denied that the picture had come from a book he had in his 
vehicle and pointed out that the paper on which the picture was printed had "jpg" on the bottom with symbols which indicates 
the image is a photograph printed from a computer.   

27 Mr Michels was asked in cross-examination whether he informed the Applicant that Mr Thorpe had instructed him not to 
telephone the Applicant and that the Applicant would not be back.  Mr Michels said that he was not aware of that.  Further, he 
denied that Mr Thorpe had ever told him (Mr Michels) that he had terminated the Applicant because the Applicant had told 
Mr Thorpe to "get f…ed".   

28 In cross-examination Mr Michels was also asked whether, since the Applicant's employment was terminated, there had been a 
change in the terms and conditions of engagement by the Respondent of graffiti removalists.  He said that he did not recall any 
changes.  It was then put to Mr Michels that, subsequent to the Applicant's termination of employment, the Respondent had 
entered into an industrial agreement registered by the Commission titled Graffiti Systems Australia / CFMEUW Industrial 
Agreement 2002-2005 AG 185 of 2004 ("the Agreement").  Mr Michels said that he was aware that the Agreement had been 
registered by the Commission and he was familiar with the terms and conditions set out in the Agreement.  He said that most 
of the "guys on the job" are on the same "set up" as the Applicant was and they have only just started some union jobs.   

29 Julie Davis is a secretary employed by the Respondent.  At the time the Applicant's employment was terminated she was 
20 years old.  Her job is to process the accounts, job sheets and deal with general office paperwork.  Each morning one of her 
jobs is to download the photographs of graffiti from the flashcards of each digital camera.  She then assembles the photographs 
with the relevant job sheets and provides them to Mr Thorpe.  She testified that on the day the incident occurred in relation to 
the pornographic picture, she was downloading photographs when she saw Mr Michels come into the office, take the job 
sheets out of a tray and begin to go through them.  She then saw him rip something off a piece of paper, walk outside and talk 
to the Applicant.  She did not hear the conversation but she saw them talking.  She then said that Mr Michels came back into 
the office, screwed up a piece of paper and told her that it was a pornographic picture which her name had been written on.  
She saw him put the picture in a bin.  She took the picture out, unravelled it and looked at it.  She gave the picture to 
Mr Thorpe and told him what Mr Michels had told her.  At that particular point in time the Applicant had left the office.  On 
the following morning she observed Mr Thorpe speak to the Applicant but she did not hear what was said.  When cross-
examined she testified that Mr Michels had told her that the picture was with the Applicant's job sheets, the picture had the 
Applicant's writing on it and that her name was written on the bottom of the paper containing the picture.  She says that when 
she retrieved the picture from the rubbish bin it did not have anything written on it.  

30 David Thorpe is a Director and General Manager of the Respondent.  Mr Thorpe testified that the Respondent employs two 
young women in the front office to carry out accounting, reception and secretarial work.  They are required to collate 
information about graffiti removal work that comes in by telephone, facsimile or email and prepare the job sheets which are 
provided to the contractors each morning.  Mr Thorpe testified that Mr Michels' job with the company was to supervise any 
jobs that needed supervision on site.  In relation to Julie Davis, he said it was her role to collate completed job sheets, 
download the photographs and type all the information up for him to review.  After receipt of the documents and the 
photographs Mr Thorpe checks the "square metre rates" from the information the graffiti removalists have provided on their 
timesheets and an invoice is provided to the Government authorities for payment for the work.  When cross-examined 
Mr Thorpe agreed that this process is a way of auditing the work of the graffiti removalists.  By checking the square metre 
rates against the photographs, he is able to check whether the time taken to carry out the work is reasonable.  He also said that 
if a local Government authority was not happy with the quality of a particular job carried out by the Applicant, he would 
contact the Applicant and instruct him to go and do the job again.  Mr Thorpe testified that he did not pay the Applicant to 
rectify any work.  When it was put to him in cross-examination that the Applicant had testified that he had in fact been paid to 
rectify work, Mr Thorpe said that if that was so, the payment for that work was made without his knowledge. 

31 Mr Thorpe testified that depending on what location the graffiti removalists were going to each day, whether it was north, 
south, east or west, they would collect job sheets based on the area or direction they intended to go to.  Mr Thorpe says that the 
Applicant was not supervised when carrying out his work but he was required to perform his work in the correct manner.  It is 
apparent from Mr Thorpe's evidence that the only review he (Mr Thorpe) made of the Applicant's work was to check the 
digital photographs against the job sheets to ascertain the time taken to complete the job.   

32 In relation to the Respondent's workers' compensation policy, Mr Thorpe said the Respondent has a broad insurance policy 
which includes workers' compensation and public liability insurance.  He said that the policy is a requirement of all 
Government contracts he enters into.  Consequently, he says he is required to provide workers' compensation insurance for 
each graffiti removalist.  In relation to the Applicant's workers' compensation claim, Mr Thorpe said that as the Applicant's 
doctor had indicated that the Applicant was not allowed to use graffiti remover whilst in receipt of workers' compensation 
payments, the Applicant was directed to carry out inspections, to take photographs or to assist other graffiti removalists.  
Mr Thorpe agreed that during that period, if there was a request for assistance by another graffiti removalist he directed the 
Applicant to assist that person.  During that time, Mr Thorpe says he was informed by the “Workers' Compensation Board” 
that the Applicant was working too many hours and that his (the Applicant's) hours of work had to be reduced or they would 
refuse to pay the Applicant compensation.  Consequently, Mr Thorpe sent the letter to the Applicant directing him to work a 
maximum of 41.5 hours per week whilst he was in receipt of workers' compensation payments. 
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33 Mr Thorpe denied Mr Simpkins had ever been "sacked" and said that Mr Simpkins is still engaged by the Respondent.   
34 When asked what occurs when a graffiti removalist does not report to the office in the morning, he said that their job sheets are 

passed onto another operator.  He says sometimes he receives notice that someone is not going to turn up but not always.  
Mr Thorpe maintained in his evidence that the Applicant had the right to engage his own employees, sub-contractors or sub-
agents if he wished.  He denied that the Applicant had ever been supplied with business cards.  He said that at one stage had he 
supplied adhesive signs to be placed on the graffiti removalists' vehicles but they had all declined to do so.  Mr Thorpe says 
that when they all said "No", there was nothing he could do about it because they are sub-contractors. 

35 The Applicant was paid each month after he submitted a monthly invoice for hours worked plus GST.  The amount owing was 
then paid into his bank account on the 10th of every month.  Mr Thorpe says that after they received the Applicant's monthly 
invoice they had 10 days to collate and check the job numbers to ensure they corresponded with the digital photographs.  The 
Applicant was required to pay his own tax.   

36 When asked in cross-examination whether he had asked the Applicant to respond in writing about the allegation that the 
Applicant had walked across the freeway, Mr Thorpe said that he could recall asking the Applicant "what on earth was he 
doing walking across the freeway" but he could not recall asking him for a written explanation. 

37 In relation to the engagement of graffiti removalists since the Applicant ceased to be engaged by the Respondent, Mr Thorpe 
testified that the graffiti removalists still work for his company as contractors.  He said that, however, they now get paid more 
and they have the Agreement running on one site.  Mr Thorpe maintained in his evidence that the Agreement is site specific.  
He said that the persons who work on that site are contractors but the payments are made in accordance with the terms of the 
Agreement.  He said that they are only on site for about three weeks out of the year and when they are, he receives information 
from the union as to what has to be paid.  When it was put to Mr Thorpe that there was a clause in the Agreement, which 
prohibits pyramid sub-contracting, he said that he did not know whether that was the case or not.   

38 In relation to the incident that occurred on 6 and 7 July 2004, Mr Thorpe said that he was informed that the Applicant had put 
a pornographic picture in his timesheets.  He could not recall whether it was Mr Michels or Ms Davis who told him but said he 
thought that it was Mr Michels.  Mr Thorpe says he was told that the picture had been screwed up and thrown in the bin.  He 
testified that before the bottom of the picture was torn off, it had words to the effect "is this Julie" written on it.   

39 After Mr Thorpe was informed about the picture, he was standing with a paint representative at the door of the office when he 
saw the Applicant at the front of the warehouse.  He said to the Applicant, "What on earth are you doing?"  Mr Thorpe says 
that the Applicant just smiled and walked off.  Because he (Mr Thorpe) was with a client he did not take the matter further.  
Mr Thorpe later asked the Applicant to come to the office for a meeting.  Mr Thorpe was annoyed.  He said to the Applicant, 
"What on earth do you think you're doing, doing this type of thing, giving it to a young 20 year old girl.  You can't do that."  
Mr Thorpe cannot remember what the Applicant said in response but says he told the Applicant, "I think you had better sort 
yourself out mate, you just can't do this."  He recalled that the Applicant then said, "Yeah, okay", so Mr Thorpe told the 
Applicant to take a couple of days off.  As the Applicant walked out of the office Mr Thorpe asked the Applicant to take the 
"paints and such forth" off the back of his ute for someone else to use.   

40 When cross-examined Mr Thorpe testified that Mr Michels had handed him a screwed up computer picture and he was sure, 
when he saw the picture, it had the word "Julie" on it and that Mr Michels had ripped the annotation off the bottom of the 
picture.  He said he could recall the annotation was in handwriting but he did not recognise the handwriting.  However, when it 
was put to Mr Thorpe that Mr Michels' and Ms Davis' testimony was that the word "Julie" had been torn off the picture, 
Mr Thorpe said that he thought he had seen the word "Julie" on the bottom of the picture.  He conceded that he could not recall 
whether he had shown the picture to the Applicant but he maintained that the Applicant knew about the picture as he had 
laughed about it and he was 100% certain that the Applicant knew exactly what he was talking about because he had said to 
the Applicant, "You can't do this to a young girl.  What do you think you are doing?"  It was put to Mr Thorpe whether he told 
the Applicant that he would speak to Mr Michels about further work and whether he (Mr Thorpe) would telephone the 
Applicant later that day and let him know.  He said that he could not recall if he had said that to the Applicant but he may have 
done so.  It was then put to Mr Thorpe that it was his intention that the Applicant would never work for him again and he 
agreed.  Mr Thorpe testified that he was really struggling to have the Applicant back in the office again because his staff had 
been very hurt about what had happened.  He was then asked whether he had a conversation with the Applicant about 
superannuation and Mr Thorpe said he could not recall.  Mr Thorpe was also asked whether at anytime the Applicant had told 
him to "get f…ed" and he said that he did not know whether the Applicant had said that.  Mr Thorpe did not speak to the 
Applicant after 7 July 2004.  Mr Thorpe went to the United Kingdom about a week later. 

Employee or Contractor 
41 It is not for the Respondent to show that the Applicant was not an employee but for the Applicant to show, on the balance of 

probabilities, that he was an employee (The Western Australian Builders' Labourers, Painters and Plasterers Union of 
Workers v R B Exclusive Pools Pty Ltd t/as Florida Exclusive Pools (1996) 77 WAIG 4 at 8 per Fielding SC). 

42 It is necessary to ascertain the terms of the contract in this matter so that obligations and the benefits and can be ascertained.  
In Sargant v Lowndes Lambert Australia Pty Ltd [2001] WAIRC 2603 at [67]; (2001) 81 WAIG 1149 at 1155, the President 
observed: 

"It is always necessary, if a contract is relied upon, to determine the terms of a contract (whether it is an employment 
contract or any other contract) (see Re Transport Workers Union of Australia (1993) 50 IR 171 at 196 per Munro J).  A 
contract may be oral or in writing, partly oral and partly in writing, the contractual terms may be express or implied, 
there may be a series of contracts, and indeed the written terms of the contract may not reflect the substance of the 
agreement between the parties.  There may be terms of the contract derived from custom and usage too (see Macken, 
McCarry & Sappideen The Law of Employment, 4th edition, at page 94)." 

43 Whilst regard can be had to whether the parties regarded their contractual relationship one of employee/employer or 
independent contractor, if the evidence shows otherwise the parties cannot alter the truth of that relationship by putting another 
label on it (Massey v Crown Life Insurance Co (1978) 1 WLR 676 and Narich Pty Ltd v Commissioner of Pay-Roll Tax (1983) 
2 NSWLR 601). 

44 The relationship of employer and employee is a contract of service where an employee contracts to provide his or her work 
and skill (typically to enable an employer to achieve a result).  An independent contractor works in his or her own business on 
his or her own account.  Whilst the authorities do not establish a conclusive test for determining whether a person is an 
employer, regard must be had to the whole of the relationship.  In Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR 
16 Mason J at 24 and Wilson and Dawson JJ at 36 held that a prominent factor is the degree of control which the person (who 
engages the other) can exercise over the person engaged to perform work.  They also held that the existence of control is not 
the sole criteria, other relevant matters include, but are not limited to, the mode of remuneration, the provision and 
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maintenance of equipment, the obligation to provide exclusive services, provision for holidays, deduction of income tax, 
delegation of work, the right to suspend or dismiss, the right to dictate the place of work and hours of work.  Further, Mason J 
in Stevens v Brodribb Sawmilling Co Pty Ltd at 26 to 27 also observed that in some cases the organization test can be a further 
factor to be weighed (along with control), in deciding whether the relationship is one of employment or of independent 
contractor.  The organization test is whether the party in question is carrying on the business, in the sense of carrying it on for 
himself or on his own behalf and not for a superior (Montreal v Montreal Locomotive Works [1947] 1 DLR 161 per Lord 
Wright at 169).   

45 The notion of "control" and its adjustment to the circumstances of contemporary life was considered by the majority of the 
High Court in Hollis v Vabu Pty Limited (2001) 207 CLR 21 at [43-44], wherein Gleeson CJ, Gaudron, Gummow, Kirby and 
Hayne JJ observed:   

"… In Humberstone [88], Dixon J observed that the regulation of industrial conditions and other statutes had made more 
difficult of application the classic test, whether the contract placed the supposed employee subject to the command of the 
employer.  Moreover, as has been pointed out [89]: 

'The control test was the product of a predominantly agricultural society.  It was first devised in an age 
untroubled by the complexities of a modern industrial society placing its accent on the division of functions and 
extreme specialisation.  At the time when the courts first formulated the distinction between employees and 
independent contractors by reference to the test of control, an employer could be expected to know as much 
about the job as his employee.  Moreover, the employer would usually work with the employee and the test of 
control and supervision was then a real one to distinguish between the employee and the independent contractor.  
With the invention and growth of the limited liability company and the great advances of science and 
technology, the conditions which gave rise to the control test largely disappeared.  Moreover, with the advent 
into industry of professional men and other occupations performing services which by their nature could not be 
subject to supervision, the distinction between employees and independent contractors often seemed a vague 
one.' 

It was against that background that in Brodribb [90] Mason J said that, whilst these criticisms might readily be 
acknowledged: 

'the common law has been sufficiently flexible to adapt to changing social conditions by shifting the emphasis 
in the control test from the actual exercise of control to the right to exercise it, 'so far as there is scope for it', 
even if it be 'only in incidental or collateral matters': Zuijs v Wirth Brothers Pty Ltd [91].  Furthermore, control 
is not now regarded as the only relevant factor.  Rather it is the totality of the relationship between the parties 
which must be considered.'" 

46 The majority of the High Court in Hollis v Vabu Pty Limited (op sit) also observed at [40] also the distinction between an 
employee and an independent contractor is "rooted fundamentally in the difference between a person who serves his employer 
in his, the employer's, business, and a person who carries on a trade or business of his own" (see Marshall v Whittaker's 
Building Supply Co (1963) 109 CLR 210 per Windeyer J at 217; see also Northern Sandblasting Pty Ltd v Harris (1997) 188 
CLR 313 per McHugh J at 366.): 

47 Where the terms of engagement are not substantially found in a written document, the legal character of the relationship will 
depend upon the total effect of the terms.  As Mummery J observed in Hall (Inspector of Taxes) v Lorimer [1992] 1 WLR 939 
at 944, a determination whether a person was a servant or independent contractor: 

"… is not a mechanical exercise of running through items on a check list to see whether they are present in, or absent 
from, a given situation.  The object of the exercise is to paint a picture from the accumulation of detail.  The overall effect 
can only be appreciated by standing back from the detailed picture which has been painted, by viewing it from a distance 
and by making an informed, considered, qualitative appreciation of the whole.  It is a matter of evaluation of the overall 
effect of the detail, which is not necessarily the same as the sum total of the individual details.  Not all details are of equal 
weight or importance in any given situation.  The details may also vary in importance from one situation to another." 

48 The Industrial Appeal Court recently considered the test for a contract of service in Personnel Contracting Pty Ltd t/as Tricord 
Personnel v The Construction Forestry Mining and Energy Union of Workers (2004) 85 WAIG 5.  Simmonds J at [102] 
observed that the difficulty in applying the test was acknowledged in Stevens v Brodribb Sawmilling Co Pty Ltd (op cit), Hollis 
v Vabu Pty Ltd (op cit) and Building Workers' Industrial Union of Australia v Odco Pty Ltd (1991) 29 FCR 104. 

49 In Australian Air Express Pty Limited v Langford [2005] NSWCA 96 the New South Wales Court of Appeal held an 
owner/driver of a truck who delivered goods on the Appellant's behalf was not an employee but an independent contractor.  In 
that matter McColl JA (with whom Ipp and Tobias JJA agreed) analysed a number of leading authorities including Hollis v 
Vabu Pty Limited (op cit) in relation to the factor where equipment was required to be provided.  At [18] to [24] His Honour 
observed: 

"Although the characterisation of a work relationship turns on a consideration of the totality of the relationship, the 
'conventional view' is that 'a person (who) has to provide equipment such as a motor vehicle' is not an employee: Hollis, 
at 49-50 [71], per McHugh J. 
The decisions to which McHugh J referred as supporting the 'conventional view' were Queensland Stations Pty Limited v 
Federal Commissioner of Taxation [1945] HCA 13; (1945) 70 CLR 539; Humberstone v Northern Timber Mills and 
Wright v Attorney-General (Tas) [1954] HCA 26; (1954) 94 CLR 409.  In Humberstone Dixon J said (at 404-405):  

'The essence of a contract of service is the supply of the work and the skill of a man.  But the emphasis in the 
case of the present contract is upon mechanical traction.  This was to be done by his own property in his own 
possession and control.  There is no ground for imputing to the parties a common intention that in all the 
management and control of his own vehicle, in all the ways in which he used it for the purposes of carrying their 
goods, he should be subject to the commands of the respondents.'  (emphasis added) 

Dixon J's statement in Humberstone was referred to with approval in Stevens in which ownership of the mechanical 
means used to perform the relevant work was regarded as significant in characterising a relationship as one of employer - 
independent contractor: see Mason J at 25, Wilson and Dawson JJ at 38.  
The High Court revisited the ownership of the mechanical means of performing work in the context of characterising a 
working relationship in Hollis.  Hollis concerned the question whether a bicycle courier engaged to deliver articles by 
Vabu Pty Ltd ('Vabu'), which operated a courier business, was an employee so that the company was vicariously liable for 
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his negligence in injuring a pedestrian.  The majority (Gleeson CJ, Gaudron, Gummow, Kirby and Hayne JJ) held that the 
courier was an employee of Vabu.  
In Vabu Pty Ltd v Federal Commissioner of Taxation (1996) 33 ATR 537 (the 'Taxation Decision') this court held that 
Vabu's couriers, who included motor vehicle and motorcycle couriers as well as the bicycle couriers, were independent 
contractors so that Vabu was not liable to pay the Superannuation Guarantee Levy in respect of their services.  In Hollis at 
first instance, the trial judge considered that the Taxation Decision constrained him to conclude that the bicycle couriers 
were independent contractors and not Vabu's employees.  Before this court on appeal, Mr Hollis also accepted that, in the 
light of the Taxation Decision, the bicycle couriers were independent contractors: see Hollis v Vabu Pty Ltd t/as Crisis 
Couriers [1999] NSWCA 334; [1999] Aust Torts Rep ¶81–535 66,562 at 66,566 at [19].  Despite that, the majority in the 
High Court treated the employee/independent contractor issue as open to be argued: Hollis at 35 [29]-[31].  
In the Taxation Decision (at 538) Meagher JA (with whom Sheller and Beazley JJA agreed) relied upon the fact that 
Vabu's couriers bore the 'very considerable' expenses of 'providing, maintaining and insuring their own vehicle' as 
indicating they were independent contractors.  In Hollis (at 32 [22]) the majority observed that a different result might 
have been reached in relation to the bicycle couriers as opposed to the motor vehicle or motorbike couriers as 'the 
purchase and maintenance of a bicycle could hardly be termed a 'very considerable' expense'.  
The majority concluded (Hollis at 41 [47]) that the court fell into error in the Taxation Decision in concluding that the 
bicycle couriers were independent contractors in 'making too much of the circumstances that the bicycle couriers owned 
their own bicycles, bore the expenses of maintaining them and supplied many of their own accessories.'  They observed 
(at 41 [47]):  

'Viewed as a practical matter, the bicycle couriers were not running their own business or enterprise, nor did 
they have independence in the conduct of their operations.  A different conclusion might … be appropriate 
where the investment in capital equipment was more significant and greater skill and training were required to 
operate it.  The case does not deal with situations of that character.  The concern here is with the bicycle 
couriers engaged on Vabu's business.  A consideration of the nature of their engagement, as evidenced by the 
documents to which reference has been made and by the work practices imposed by Vabu, indicates that they 
were employees.'  (emphasis added)" 

50 In considering all of these authorities, the Commission must consider all relevant aspects of the relationships between the 
parties in the context of the totality of the relationship.  The factual circumstances of the Applicant's engagement are not 
substantially in dispute and are as follows: 

(a) Terms of the Agreement 
The evidence establishes that the terms of the agreement were partly oral, partly in writing and implied by 
conduct of the parties.  The document Terms of Sub-Contracting at Graffiti Systems Australia (Exhibit A) 
executed by the Applicant and Mr Thorpe and Mr Peter Robinson as the Respondents' Directors contains 
substantially two terms.  The first provides for recovery of money for money spent by the Respondent for 
training if the length of contracting is less than six months.  The second term simply provides "All rates agreed 
are inclusive of all Allowances and Superannuation payments.  GST is additional on top of your agreed rate.  
Agreed rate: $15.00 hr".  Both the Applicant and Mr Robinson signed a Prescribed Payments System Payee 
Declaration ("PPS") form.  During the entire course of engagement the Applicant submitted monthly invoices 
for hours worked plus GST. 

(b) The Hours of Work and Obligation to Work 
(i) The Applicant was paid for each hour he worked and was not paid to take annual or sick leave.  

Whilst it was his practice to advise the Respondent if he intended to take time off, it is not in dispute 
that he was required to so do.  He could work when he wished to do so.   

(ii) The Respondent argues that the Applicant was not required to work exclusively for the Respondent.  
The Applicant denied that to be the case and testified that Mr Simpkins was sacked for doing so.  I do 
not accept the Applicant's evidence on this point.  Mr Thorpe testified that Mr Simpkins was not 
terminated and is still engaged as a graffiti removalist.  For the reasons set out below, I did not find 
the Applicant to be a truthful witness and whilst I found Mr Thorpe's evidence to be vague in relation 
to a number of issues, I did not find him to be an untruthful witness.  Where the evidence given by the 
Applicant and Mr Thorpe depart, I prefer the evidence given by Mr Thorpe where Mr Thorpe's 
evidence was not vague.  Notwithstanding this finding, there is no evidence before me that shows that 
the Applicant at any time carried out work for others, despite the fact that he had his own trading 
name.  In any event the Respondent provided the Applicant with jobs each day for six days each week.  
I accept, however, the Applicant could have employed others to assist him but he did not do so. 

(c) Deduction of Income Tax 
Deductions of income tax were made through the PPS system and not as PAYE basis whilst the PPS system was 
in force.  After the PPS system was abolished by the Australian Government, the Applicant's tax returns 
evidence that PAYG tax payments were made to Commissioner for Taxation. 

(d) Provision and Maintenance of Equipment 
Whilst the Respondent provided some equipment and materials for the Applicant to use it appears from the 
Applicant's income tax return that he claimed the use of his vehicle in 2002, solely as a business expense.  
Whether he did so in other years is not entirely clear, although the deductions for his vehicle were about the 
same each year.  Sometime in 2002, the Applicant purchased a new vehicle for his work, a Toyota Land 
Cruiser.  The cost of the vehicle was $30,000.  The cost of the utility he previously used for his work as a 
graffiti removalist cannot be ascertained from the Applicant's taxation returns.  However, his 2001/2002 tax 
return records that the original cost of the water blaster purchased by him was $3,000.  From 1999 to 2004, he 
claimed depreciation on his motor vehicles and the water blaster as an expense of his business "Mincas Sand 
Blasting and Spray Painting".  He also claimed on occasions repairs to this equipment.  As the percentage of his 
business expenses to his "contract proceeds" (that is the income he received from the Respondent) varied from 
23% to 32% it is plain that the cost to the Applicant of providing equipment for use in his work as a graffiti 
removalist was significant. 



1806 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

(e) The Respondent undertook the payment of workers' compensation and public liability insurance.  The Applicant 
insured his own equipment. 

(f) The Applicant was supplied with high visibility fluoro polo shirts with the Respondent's logo to wear whilst 
working near the freeway.  The Applicant, however, along with the other graffiti removalists who carried out 
work for the Respondent, refused to place the Respondent's signs on their vehicles. 

(g) I do not accept the Respondent's contention that it did not have the capacity to direct the Applicant on how to 
perform tasks he was engaged to perform.  Whilst Mr Thorpe may not be skilled as a graffiti removalist, the 
evidence clearly establishes that Mr Michels supervised the work of the Applicant where a job was difficult and 
Mr Thorpe from time to time gave directions to the Applicant to assist other graffiti removalists.  It is plain 
Mr Thorpe monitored the Applicant's performance by checking the photographs of the graffiti against the 
timesheets and job sheets.  Further, the Applicant's evidence that he was directed by Mr Thorpe to take a 
lunchbreak each day was not contested by the Respondent.  The Applicant gave uncontradicted evidence that he 
had been directed by Mr Thorpe to take a lunchbreak each day. 

(h) In the absence of any evidence that the Applicant was paid to rectify work, I do not accept the Applicant's 
contention that he was paid to do so.  Further, in the absence of any documentary evidence that the Applicant 
was supplied with the Respondent's business cards, I do not accept the evidence given by the Applicant as to 
this issue. 

Was the Applicant a Contractor? 
51 Having considered carefully all of the matters set out above, it is clear to me that this matter is finely balanced.  In relation to 

factors that strongly indicate a relationship of principal/contractor, I make the following observations: 
(a) Although I am satisfied that the Applicant did not perform work for others he was substantially set up to do so.  

He had a business name and he owned substantial equipment. 
(b) Whilst Mr Michels provided assistance and supervision of difficult jobs and Mr Thorpe checked the work of the 

Applicant, as the Full Bench of the Australian Industrial Relations Commission observed in Donatacci v Czapp 
Pty Ltd (2004) 135 IR 219 at 221: 

"… a principal has a legitimate interest in the work of his or her contractors being performed to an 
acceptable standard.  The requirements that work be performed by a particular person and to a 
particular standard are common requirements in contracts for the provision of services." 

(c) The Applicant's investment in capital equipment was significant. 
(d) The Applicant was paid for each hour worked together with GST, which related to the completion of tasks and 

no income tax was deducted by the Respondent. 
(e) The Applicant could work when he wished and had no entitlement to paid leave. 
(f) Whilst the parties cannot alter the true relationship by putting a different label on it, the Applicant and the 

Respondent expressly represented their relationship as principal/contactor. 
(g) Both the Applicant and the Respondent conducted themselves during the term of the engagement as 

principal/contractor. 
52 As to the factors that indicate a relationship of employer/employee: 

(a) The hourly rate of pay paid to the Applicant included superannuation and allowances; 
(b) The Applicant was entitled to receive and did receive workers' compensation payments pursuant to a workers' 

compensation policy paid for by the Respondent. 
(c) During the period the Applicant was in receipt of workers' compensation payments, the Applicant was subject to 

a greater degree of control by the Respondent as to his hours of work and directions given to assist others.  The 
Applicant during that period, however, continued to be allocated job sheets and the restrictions on his work was 
limited by his disability.  During the remainder of his engagement the Respondent supervised the Applicant's 
work and gave directions to him, such as to work with others and to take a half hour lunchbreak. 

(d) The Applicant did not create goodwill or saleable assets in the course of his work. 
53 The Applicant was given a high visibility polo shirt to wear bearing the Respondent's logo.  In so doing, it could be said to be a 

means to present the Applicant to the world at large as an employee of the Respondent's business.  However, I do not draw this 
inference as the Applicant says the shirts were to wear whilst working on the freeway and he had declined to place the 
Respondent's sign on his vehicle. 

54 In considering the totality of the indicia set out above, this Commission must consider whether the Applicant was an employee 
of the Respondent in the Respondent's business or whether he carried on a business in his own right.  In my opinion, whilst the 
Respondent retained and exercised the power to control the work of the Applicant, when the totality of the indicia is 
considered, as a whole, the relationship was that of principal and contractor. 

Credibility 
55 Having heard the evidence given by the witnesses and observed each one of them carefully except for Ms Davis, I did not find 

the evidence of any witness entirely reliable.  Firstly, I did not find the Applicant to be a truthful witness about the events that 
led to the termination of his contract to work for the Respondent.  Secondly, I found certain aspects of the evidence given by 
Mr Michel and Mr Thorpe to be vague.  I do not, however, make the finding that Mr Michel or Mr Thorpe were untruthful. 

56 The Applicant was untruthful in his evidence in relation to two material matters.  Firstly, he strongly contended in his evidence 
that he believed he was engaged by the Respondent as an employee.  However, contrary to this assertion after he commenced 
work for the Respondent he not only completed PPS returns, he charged the Respondent GST, he represented to the 
Commissioner for Taxation that he was a contractor and he had a business name "Mincas Sandblasting and Spraypainting".  
Secondly, I did not find the Applicant's evidence about the pornographic picture credible.  In particular, the Applicant 
unequivocally testified that the pornographic picture in question was attached to a book (the inference being that it formed part 
of a magazine) yet plainly an examination of the original picture shows the document as page 1 of a colour computer image 
printed on A4 paper, which has obviously not been attached to any other document or book.  Further, when questioned 
whether he had left the picture in his timesheets, his answer was equivocal. 
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57 As to Mr Michels’ and Mr Thorpes’ evidence that they are familiar with the terms of the Agreement, it was contended on 
behalf of the Applicant that their knowledge of the obligations imposed on the Respondent by the terms of the Agreement 
cannot be said to be knowledgeable or truthful.  Clause 3.1 of the Agreement applies the terms of the Agreement to all sites in 
Western Australia and to all employees employed by the Respondent engaged in work on, in connection with, or in any way 
incidental to; building, civil works, construction, alteration, maintenance, repair or demolition of or on; buildings or other 
structures of any kind whatsoever.  In relation to work covered by the Agreement the engagement of sub-contractors by the 
Respondent is prohibited pursuant to clause 21 of the Agreement unless the union is notified and the Respondent does not have 
the technical capacity to handle that specialist section of its contract and a specialist sub-contractor is engaged.  Whether the 
terms of the Agreement apply to sites other than to the Respondent's contract to coat particular structures with anti-graffiti 
coatings being constructed is not clear, as it could be argued that removal of graffiti from existing structures is not incidental to 
construction work and does not constitute repair within the meaning of clause 3.1.  Further, whether the work of the graffiti 
removalists engaged by the Respondent could be characterised as "specialists" within the meaning of clause 21 of the 
Agreement is not clear, as there is insufficient evidence before me to determine whether engagement of graffiti removalist as 
contractors by the Respondent breaches clause 21 of the Agreement. 

58 Clearly there are inconsistencies between the evidence given by Ms Davis, Mr Michels and Mr Thorpe as to whether the words 
"This is Julie" or "Julie" was on the pornographic picture when it was found by Mr Michels.  I accept the evidence given by 
Ms Davis and Mr Michels that the picture was found in a bundle of timesheets.  Further, I accept that on immediately finding 
the picture, Mr Michels spoke to the Applicant about it and relayed his knowledge about the matter to Ms Davis who retrieved 
the picture from the bin.  Neither witness was challenged in cross-examination about this series of events.  I accept that the 
pornographic picture was found in the Applicant's timesheets and that Mr Michels challenged the Applicant about this fact.  
Whether Mr Michels ripped the handwritten notation from the picture is not clear to me, as Ms Davis' evidence was that she 
saw Mr Michels rip "something off" a piece of paper.  Her evidence on this point was not challenged or tested in cross-
examination, nor was she asked by either counsel to explain.  She also testified that Mr Michels told her it was the Applicant's 
handwriting on the picture, yet Mr Michels testified he did not recognise the handwriting.  Again her evidence on this point 
was not challenged in cross-examination.  As Ms Davis did not see the handwritten notation, I am not satisfied that it was 
written by the Applicant.  However, I am satisfied that the picture was in the possession of the Applicant prior to the picture 
being found in the Applicant's timesheets, as I do not accept his evidence that the picture was attached to a book. 

59 I did not, however, find Mr Thorpe's evidence about what he was informed by Mr Michels or Ms Davis satisfactory.  His 
recollection of what he was told was clearly poor.  Further, although he could recall what he said to the Applicant when he met 
with him on 7 July 2004, he had no recollection whether he showed the Applicant the picture or what the Applicant said in 
response.  I accept, however, that Mr Thorpe made it plain to the Applicant that leaving a pornographic picture in his 
timesheets for Ms Davis to find was unacceptable.  It is clear to me that although Mr Thorpe told the Applicant to take a week 
off; Mr Thorpe had no intention of providing the Applicant with further work.  After lengthy cross-examination on this issue 
Mr Thorpe conceded this point. 

60 The question is, if I am wrong in making the finding that the Applicant was not an employee, was the Applicant unfairly 
dismissed. 

Legal Principles – Summary Dismissal 
61 The question to be determined by the Commission is whether the Respondent has exercised its legal right to dismiss the 

Applicant in such a way that the right has been exercised harshly or oppressively against the employee so as to amount to an 
abuse of that right (see Ronald David Miles, Norma Shirley Miles, Lee Gavin Miles and Rose & Crown Hiring Service trading 
as The Undercliffe Nursing Home v The Federated Miscellaneous Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch (1985) 65 WAIG 385 at 386).   

62 The general principles of the valid exercise of the remedy of summary dismissal were considered by Lord Evershed MR in 
Laws v London Chronicle (Indicator Newspapers) Ltd [1959] 2 All ER 285 where he observed at 287 and 289: 

"… since a contract of service is but an example of contracts in general, so that the general law of contract will be 
applicable, it follows that, if summary dismissal is claimed to be justifiable, the question must be whether the conduct 
complained of is such as to show the servant to have disregarded the essential conditions of the contract of service … I 
… think … that one act of disobedience or misconduct can justify dismissal only if it is of a nature which goes to show 
(in effect) that the servant is repudiating the contract, or one of its essential conditions; and … therefore … the 
disobedience must at least have the quality that it is "wilful": it does (in other words) connote a deliberate flouting of 
the essential contractual conditions." 

63 In this matter it cannot be disputed that the Applicant was summarily dismissed. 
64 The onus is on the Applicant to prove that the dismissal was unfair on the balance of probabilities.  However, there is an 

evidential onus upon the employer to prove in a case of summary dismissal that the dismissal is justified (Newmont Australia 
Ltd v The Australian Workers' Union, Western Australian Branch, Industrial Union of Workers (1988) 68 WAIG 677 at 679).   

65 Despite the requirement to accord procedural fairness, not every denial of procedural fairness will entitle an employee to a 
remedy.  No injustice will result if after a review of all of the circumstances of the termination it could be said that the 
employee could be justifiably dismissed (Shire of Esperance v Mouritz (1990) 71 WAIG 891; Byrne v Australian Airlines Ltd 
(1995) CLR 410 at 430 per Brennan CJ, Dawson and Toohey JJ and at 466 per McHugh and Gummow JJ). 

66 In Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224 at 229-230 the Full Bench of the Industrial Commission of South Australia 
(approved by the majority of the Full Bench of this Commission in Western Mining v Australian Workers' Union (1997) 77 
WAIG 1079 at 1084) held: 

"An employee is entitled to both substantive and procedural fairness in respect of a dismissal.  Substantive fairness will be 
satisfied if the grounds upon which dismissal occurs are fair grounds.  Broadly speaking a dismissal will be procedurally 
fair if the manner or process of dismissal and the investigation leading up to the decision to dismiss is just.   
Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary onus 
which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it conducted 
as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was reasonable in 
the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all allegations and 
respond thereto; and that having done those things the employer honestly and genuinely believed and had reasonable 



1808 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

grounds for believing on the information available at that time that that the employee was guilty of the misconduct 
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the 
employee's work record, such misconduct justified dismissal.  A failure to satisfactorily establish any of those matters will 
probably render the dismissal harsh, unjust or unreasonable. 
If a fact or facts come to light subsequent to the dismissal which cast a different light on the Commission of the alleged 
misconduct, such fact or facts will not necessarily or automatically render the dismissal harsh, unjust or unreasonable.  In 
our view in such circumstances what will need to be considered is whether the employer, if it had acted reasonably and 
with all due diligence, could have ascertained those facts before the dismissal occurred. 
The Commission is required to objectively assess the subjective actions and beliefs of the employer as at the time of 
dismissal and not at some subsequent time: see Gregory v Philip Morris (1998) 24 IR 397 at 413; 80 ALR 455 at 471; see 
also Stearnes v Myer SA Stores Print No 9A/1973 at 5. 
Whether the employer will satisfy that objective test will depend upon the facts of each case.  The gravity of the alleged 
offence will dictate the nature and extent of the inquiry which the employer must conduct.  An employer must ensure that 
an employee is given as detailed particulars of the allegations against him/her as is possible, an opportunity to be heard in 
respect of such allegations, and a chance to bring forward any witnesses he/she may wish to answer those allegations." 

67 Having regard to the evidence, I am not satisfied that the Applicant "wilfully" placed the pornographic picture in his 
timesheets.  The evidence given by Mr Michels that the Applicant said, "I was wondering where that went" raises an inference 
that the Applicant may not have deliberately placed the picture in his timesheets.  Further, it is clear that Mr Thorpe did not 
properly put any allegations to the Applicant to enable him to respond as to whether he had done so deliberately.  
Consequently, Mr Thorpe did not ascertain whether the picture was inadvertently placed in the timesheets by the Applicant or 
not.  If the placing of the picture with the timesheets was inadvertent, the termination of the Applicant's contract may not have 
been justified.  In the circumstances, I am satisfied that the Respondent has failed to prove that dismissal was justified and I 
am satisfied the Applicant has proved to the requisite standard that the dismissal was unfair.  However, because of my finding 
that the Applicant was a contractor, I will make an order dismissing the application. 

 

2005 WAIRC 01709 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BEVAN RICHARD LINFOOT 
APPLICANT 

-v- 
DALECOAST PTY LTD TRADING AS GRAFFITI SYSTEMS AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 3 JUNE 2005 
FILE NO/S APPL 956 OF 2004 
CITATION NO. 2005 WAIRC 01709 
 
 
Result Application dismissed 
Representation 
Applicant Mr O C Moon (as agent) 
Respondent Mr J C Giles (of counsel) 
 
 

Order 
HAVING heard Mr Moon, as agent on behalf of the Applicant and Mr Giles, of counsel on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 

 

2005 WAIRC 01592 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRIAN IAN O'CONNOR 
APPLICANT 

-v- 
LACH//TECH PTY LTD (ACN 103 395 991) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 14 APRIL 2005 
FILE NO. APPL 616 OF 2004 
CITATION NO. 2005 WAIRC 01592 
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Catchwords Industrial law - Termination of employment – Contractual benefits claim –– Entitlements under 

contract of employment – Salary and annual leave entitlements – Principles applied – Application 
upheld - Order issued – Industrial Relations Act 1979 (WA) s 29(1)(b)(ii); Minimum Conditions of 
Employment 1993  

Result Application upheld. Order issued. 
Representation 
Applicant In person 
Respondent Mr F Dollander 
 
 

Reasons for Decision 
(Ex Tempore) 

1 The application before the Commission is one brought by Brian Ian O'Connor against Lach/Tech Pty Ltd.  The applicant seeks 
the recovery from the respondent of certain alleged denied contractual benefits in the total sum of $47,010.00 net.  Those 
payments comprise salary alleged to be owed from October 2003 up until July 2004; 3 months' salary in respect of 3 months' 
notice given in or about August 2004; and finally, one months’ accrued annual leave said to be owed. 

2 In essence, there is no real dispute on the facts before the Commission and there is no real dispute, based upon concessions by 
the respondent, as to the applicant's entitlement to be paid various amounts claimed in the schedule to which the Commission 
has just referred.  However, the Commission proposes to briefly give a summary of the only evidence adduced in these 
proceedings on behalf of the applicant by the applicant himself. 

3 The applicant testified that he commenced employment with the respondent employer in or about May 2003 pursuant to the 
terms of a written contract of employment, tendered as exhibit A2.  The applicant testified that despite commencement of 
employment as the respondent's production manager, and the Commission understands the respondent was to be engaged in 
the business of the production of a lacquering line designed to paint timber or fibro cement products in large quantities, that 
shortly after his employment commenced he experienced difficulties in receiving his salary in accordance with the terms and 
conditions of the written and executed agreement. 

4 The applicant testified that the terms of the agreement provided that for the first 5 months of his employment he was to be paid 
the sum of $3,125.00 gross per month, thereafter the sum of $6,250.00 per month.  The applicant testified that, as I have 
observed, payments of his salary were made late and indeed, according to the applicant's testimony, the uncontroverted 
testimony I might add, from in or about February 2004, the applicant received no salary payments at all.  

5 The applicant testified that he continually raised these matters with the respondent's management, but in the early stages at 
least, his evidence was he was prepared to receive late payments on the basis that payments be made to creditors to ensure the 
continued conduct of the business.  The applicant testified that, presumably in accordance with the terms of the written 
contract of employment, he sought mediation with the respondent in relation to his arrears of salary and undertakings that he 
would be paid in a timely fashion for the future.  It would appear on the evidence that the mediation process was not 
successful. 

6 It would appear that from in or about March or April 2004, following various requests for the respondent's premises to be 
changed, the respondent requested that the applicant work from home.  It seems on the evidence that the applicant did not 
thereafter attend on the respondent's premises from about that time, although his testimony was he was constantly told that 
contracts were about to be signed to ensure the ongoing viability of the business, and at all material times he remained ready, 
willing and available to perform his duties in accordance with the contract of employment. 

7 The applicant's testimony was that he had contact with Mr Dollander, a director of the respondent, who kept him informed and 
assured him that the respondent was about to enter into contracts which would ensure the ongoing viability of the respondent's 
business.  It would appear that in August of 2004, by letter of 4 August, the respondent wrote to the applicant and formally 
gave notice of termination of employment, informing him and I quote: 

 “Pursuant to your employment contract with Lach/Tech Pty Ltd we wish to advise that your services are no longer 
required.  Accordingly, we will consider the contract terminated as of 90 days from today and the final payout will 
be made as soon as practicable." 

8 The applicant's evidence was that upon receiving that letter he regarded himself as thereafter released from his contract of 
employment with the respondent, and set about endeavouring to find alternative employment.  The applicant testified that over 
a period of time he made a number of applications for employment, none of which were successful, although he informed the 
Commission that some six weeks ago or thereabouts, he obtained casual employment elsewhere. 

9 The applicant also confirmed that he was constantly of the view, and was led to the view by the respondent, that it would be 
securing the necessary contracts in order for the business project to proceed.   

10 The respondent did not adduce any evidence, and as I have already said, largely factually, the issues are not in dispute, nor are 
the sums claimed in dispute.  The submission which was made from the bar table by the respondent was that there were delays 
in securing contracts for the business to proceed with a number of major industrial enterprises but it seems, according to the 
submission of Mr Dollander, that those contracts may well now be in place.  It is also not irrelevant to observe that there was a 
deed of compromise entered into between the parties for the applicant to be paid his arrears and salary up until August 2004 
with his preparedness to waive any further salary in lieu of notice, or during the notice period. 

11 However, it is common ground the respondent did not comply with the terms of that deed, and only made a part payment.  
Furthermore, the Commission observes that on or about 18 February 2005, when this matter was listed for mention, the 
respondent undertook in the face of the Commission to make payments to the applicant in accordance with the terms then 
agreed.  However, the uncontested evidence is that no such payments have been made. 

12 I find the applicant to be a credible witness and I accept his evidence in totality, in particular in the absence of any evidence 
from the respondent to the contrary.  The relevant principles in relation to matters of this kind are well settled and I simply 
refer to a decision of the Full Bench of this Commission in Hotcopper Australia Ltd v Saab (2001) 81 WAIG 2074, and 
particularly the observations of the Full Bench at 2707. 

13 I am satisfied and I find, on the evidence, that the applicant was entitled to the salary payments as claimed in the amended 
schedule to the amended notice of application filed on 17 August 2004.  Indeed, those payments are plainly consistent with the 
contract of employment and evidence as exhibit A1.   
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14 I am also satisfied that the applicant has at least, from the period claimed, either failed to pay the salary entirely due, or at least 

on the evidence from February 2004, has paid no salary in accordance with the applicant's contract of employment.  It may 
well be the case that from in or about March or April 2004 the applicant was not attending the respondent's premises and nor 
does it seem, on the evidence, that work was being performed.  Nonetheless, the applicant's evidence is he did so because of 
the respondent's breach of his contract by refusing to pay him in accordance with its terms. 

15 I am also satisfied and I find that from the period of 4 August 2004 during the 3 month notice period given by the respondent, 
in accordance with exhibit A2, the respondent has paid no salary or compensation to the applicant in accordance with the terms 
of the employment agreement. 

16 As to the annual leave claim of $4,318.00, I am not satisfied that the contract of employment provides for payment in lieu of 
annual leave not given.  There must be an express term to that effect, and there is no such term in the applicant's contract of 
employment.  It may be that there is a claim under the Minimum Conditions of Employment Act 1993 in respect of that 
matter, but that is not a claim which this Commission can deal with in this aspect of its jurisdiction. 

17 I am therefore satisfied that the applicant has established that he has been denied contractual entitlements by way of salary 
payments or, alternatively, he ought be compensated for loss of those benefits in the sum of some $42,692.00.  It is common 
ground that the applicant was paid, it seems, as a part payment of arrears of salary of some $12,100.00 which, in my view, 
should be deducted from the total amount of money due and owing which leads to a final figure of $30,592.00. 

18 I must say the conduct of the respondent employer in this matter has been, in my view, poor.  It is clear that the respondent 
breached the deed of settlement entered into with the applicant to compromise his claim and, moreover, is in breach of 
undertakings given to the Commission on 18 February 2005 to commence, or alternatively, to continue to pay, the applicant in 
accordance with the previous arrangement. The Commission will consider what it does in relation to that latter matter, as to 
whether any offence has been committed by the respondent, given the terms of the Industrial Relations Act 1979. 

19 In my view, I am satisfied that the applicant was ready, willing and able at all times to perform under his contract of 
employment, and he did not regard himself free from the obligations in that regard until he was given notice of termination of 
employment in August 2004 contained in the letter tendered as exhibit A2. 

20 In my opinion, therefore, the applicant is entitled to an order that the respondent pay to the applicant, as denied contractual 
benefits and compensation, for the loss of those benefits, in the sum of $30,592.00 within 14 days of today. 

 

2005 WAIRC 01284 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRIAN IAN O'CONNOR 
APPLICANT 

-v- 
LACH/TECH PTY LTD (ACN 103 395 991) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 14 APRIL 2005 
FILE NO/S APPL 616 OF 2004 
CITATION NO. 2005 WAIRC 01284 
 
 
Result Order issued 
Representation 
Applicant In person 
Respondent Mr F Dollander 
 
 

Order 
HAVING heard the applicant in person and Mr F Dollander on behalf of the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby – 

ORDERS the respondent to pay to the applicant the sum of $30,592.00 as a denied contractual benefit and as 
compensation for the loss thereof less any amount payable to the Commissioner of Taxation pursuant to the Income Tax 
Assessment Act 1936 and actually paid within 14 days of the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 01669 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER PRIVETT 
APPLICANT 

-v- 
THE SHIRE OF COOLGARDIE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 25 MAY 2005  
FILE NO. APPLICATION  71 OF 2004 
CITATION NO. 2005 WAIRC 01669 
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Catchwords Industrial law – Termination of employment – Harsh, oppressive and unfair dismissal – Applicant had 

tendered letter of resignation – Whether constructive dismissal or resignation – Intent of parties 
considered – No dismissal at the initiative of the employer – Commission lacks jurisdiction – 
Application dismissed – Industrial Relations Act 1979 (WA) s 29(1)(b)(i) 

Result Application dismissed for want of jurisdiction. Order issued. 
Representation 
Applicant Mr D Johnson as agent 
Respondent Mr S White as agent 
 
 

Reasons for Decision 
1 The substantive application, amended by leave of the Commission, is brought by the applicant Mr Privett against the 

respondent alleging that he was harshly, oppressively and unfairly dismissed by the respondent employer on or about 19 
December 2003.   

2 At the conclusion of the cases put by the parties, I concluded that the applicant had not been dismissed to attract the 
Commission’s jurisdiction, with reasons to follow.  These are my reasons for so concluding. 

3 A threshold issue arises in the matter as to whether in fact and in law the applicant was dismissed in order to attract the 
Commission's jurisdiction.  This is a jurisdictional fact necessary to be found by the Commission before it considers whether 
any such dismissal as found was harsh, oppressive or unfair and further whether any remedy ought to be granted.  I simply 
refer to well established authority in that respect in the decision of Metropolitan (Perth) Passenger Transport Trust v Gersdorf 
(1981) 61 WAIG 611, a decision of the Industrial Appeal Court; Gallotti v Argyle Diamond Mines Pty Ltd (2003) 83 WAIG 
3053, being decisions of both the Full Bench of this Commission and the Industrial Appeal Court; and the decision in The 
Attorney General v WA Prison Officers Union of Workers (1995) 75 WAIG 3166, a decision of the Industrial Appeal Court.  
All of those cases are authority for the proposition that for an employee to be dismissed, the question to be asked is really who 
initiated the termination of the employment.  In this case the question is whether the employee jumped or whether he was 
pushed. 

4 In this case, self-evidently, there is a direct conflict on the evidence between the applicant's testimony on the one hand and the 
testimony given by the respondent on the other.   

5 The applicant has been employed as a gardener with the respondent since in or about 1983.  His duties involved maintaining 
the Shire’s parks, recreation centre grounds and the swimming pool. The applicant testified that he mainly worked alone 
unsupervised.  Prior to about September 2003 the applicant said he was not the subject of any counselling as to his 
performance but between about September and November 2003 a number of meetings took place between the applicant, his 
supervisor and the respondent’s chief executive.  These meetings discussed aspects of the applicant’s performance in that the 
respondent had concerns in relation to the applicant not following instructions; absences from the workplace and the taking of 
extended breaks.  A note prepared after this meeting by Mr Osborne, the CEO, was tendered as exhibit R2 although it was 
conceded, properly in my view, that it was not a verbatim account of matters discussed at the meeting.  Also the applicant’s 
supervisor, Mr Czaplinski, gave evidence about this meeting.  

6 The applicant’s testimony was broadly to the effect that in the meeting on 13 November 2003, he was told by Mr Osborne of 
the respondent that unless he resigned he would be dismissed and he said that led to his letter of resignation on 14 November 
2003, tendered as exhibit R3, the next day.   

7 The respondent's version of the events through both Mr Osborne and the relevant supervisor at the time, Mr Czaplinski, was to 
the contrary, to the effect that whilst performance management issues were discussed there was never any express threat of 
dismissal as opposed to a resignation.  In particular Mr Osborne testified that he did raise the performance issues with the 
applicant that had been previously raised by his supervisor.  Additionally, Mr Osborne denied that he had any letter of 
dismissal in front of him as suggested by the applicant.  Indeed, in cross examination, the applicant conceded that he did not 
actually see such a letter but assumed this was so at the time.  Mr Osborne did say that he was concerned about the applicant’s 
decline in performance and said that if there was no improvement forthcoming that he may receive a final warning or have his 
employment terminated.  He strongly denied however, that any threat of dismissal was made, unless the applicant resigned.   

8 The Commission has carefully considered all of the evidence.  In my view I consider it to be a more likely circumstance that 
the events unfolded as outlined by the respondent and I reach that conclusion for a number of reasons.   

9 As I have already observed, the applicant himself was not sure in his testimony if the respondent's chief executive, Mr 
Osborne, had a letter of dismissal with him at the time of the meeting on 13 November.  Mr Osborne's testimony was he had 
before him various memoranda, previously sent to the applicant. The applicant informed the Commission that is what he 
assumed to be the case.    

10 I consider also in this matter that the ultimate outcome of the events really is one of a most unfortunate misinterpretation of 
events. I have considered the surrounding circumstances, that is, at the time of the letter of resignation given on 14 November 
2003 there was no reference in that document to any protest by the applicant; and there was no reference to that circumstance, 
indeed, at any time from 14 November 2003 through until 19 December 2003, a period of over a month during the notice 
period when the employment contract actually came to an end.  I also take into account that this is not a case where the 
evidence supports a finding that the employee was presented with a letter of termination pre-drafted by the employer and 
requested to sign the letter on the spot.  Clearly, the applicant had some time to consider his position for whatever reason 
overnight and tendered a resignation letter the following day on 14 November, and worked out his notice without incident or 
comment as to the circumstances of the termination of his employment. 

11 I also have regard to other events, such as the decision to pay the applicant an ex-gratia payment of a sum of money agreed by 
the respondent's council; the fact that a presentation was made to both the applicant and another employee at a function at the 
time of their termination of employment; and also the applicant's own testimony that he wanted a break from employment, 
because he felt that his health was starting to suffer.  This is at least in part confirmed by the applicant not commencing 
looking for other employment for some months, as he wanted to work on his house.   
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12 I have no doubt that there were some performance issues raised during the course of the meeting on 13 November 2003 and I 

accept that Mr Osborne put to the applicant that he was "on thin ice" or words to that effect.  Regrettably it seems to me that 
the applicant has construed those events as something higher than they ought to have been. 

13 The Commission cannot be persuaded on the evidence before me, on the balance of probabilities, that as a matter of fact and 
law the applicant was dismissed to attract the Commission's jurisdiction.  In my view there needs to be a close correlation 
between the events as alleged to have been undertaken by an employer and the action of the employee in the circumstances, to 
warrant a conclusion of dismissal.  For example, in the Prison Officer's case to which I have already referred, that was a 
classic case of a resignation given in the face of a threat of a report to the police.  Clearly on the evidence there was no such 
circumstance in this case.  On the evidence before me, I am not able to conclude that it was the respondent that really 
terminated the applicant’s employment.  

14 Therefore, regrettably for the applicant, I was simply not able to conclude that the Commission had jurisdiction to deal with 
the matter and the application was dismissed for this reason.  

 

2005 WAIRC 01420 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER PRIVETT 
APPLICANT 

-v- 
THE SHIRE OF COOLGARDIE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 4 MAY 2005 
FILE NO/S APPL 71 OF 2004 
CITATION NO. 2005 WAIRC 01420 
 
 
Result Application dismissed for want of jurisdiction 
Representation 
Applicant Mr D Johnson as agent 
Respondent Mr S White as agent 

 
 

Order 
HAVING heard Mr D Johnson as agent on behalf of the applicant and Mr S White as agent on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed for want of jurisdiction. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SECTION 29(1)(B)—Notation of— 
Parties File Number Commissioner Result 

Allan Thomas Morgan Primenet Holdings T/A The Travel 
Lounge 

APPL 6/2005 Commissioner 
S M Mayman  

Discontinued 

Andrew Phillip Meager Weir Services Australia Pty Ltd APPL 132/2005 Commissioner 
P E Scott  

Discontinued 

Andrew Spear Gilete Engineering Pty Ltd ACN 
102817005 

APPL 157/2005 Commissioner 
S M Mayman  

Discontinued 

Anna jasmine Iarossi EROC Pty Ltd APPL 307/2005 Commissioner 
S M Mayman  

Discontinued 

Annette Ott Don Vica Pty Ltd APPL 1665/2004 Commissioner 
S Wood  

Discontinued 

Brian Albert Jeffs David Oliver As Director & 
Graeme Garwood As 
Licensee/Director Grandview 
Assets Pty Ltd Trading As Raine & 
Horne Rockingham 

APPL 297/2005 Commissioner 
S M Mayman  

Discontinued 

Brock Clayton Walter Ashley And Graham (Harry) 
Heuchan T/as Plaza Cameras Pty 
Ltd 

APPL 200/2005 Commissioner 
S J Kenner  

Discontinued 

Bryian Russell Thomson New Town Toyota APPL 1271/2004 Commissioner 
J L Harrison  

Discontinued 
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Parties File Number Commissioner Result 

Catherine Hilde Allen Alobeal Pty Ltd T/As The Property 
Exchange 

APPL 45/2004 Commissioner 
J L Harrison  

Discontinued 

Catherine Hobbs Hatch Associates Pty Limited APPL 266/2005 Commissioner 
S J Kenner  

Discontinued 

Claire Lillian Howard Kalumburu Aboriginal Corporation APPL 1565/2004 Commissioner 
S Wood  

Discontinued 

Dianne Rendell Electro Accoustic Co APPL 262/2005 Commissioner 
S M Mayman  

Discontinued 

Francisco Manuel Fernandes Calstores Pty Ltd APPL 1029/2003 Chief 
Commissioner 
W S Coleman 

Discontinued 

Gordon Bukur Town of Vincent APPL 1390/2004 Commissioner 
J L Harrison  

Discontinued 

Gratton John Roseveare J.W.Cross & Sons APPL 153/2005 Commissioner 
J L Harrison  

Discontinued 

Harry Whyte General Pathology Laboratories Pty 
Ltd 

APPL 303/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Heath Adam Caple Secureforce International t/as Metro 
Security 

APPL 1385/2004 Chief 
Commissioner 
A R Beech  

Dismissed 

Iuica John Ramic Killarnee Formwork APPL 247/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Jada Alvina Gregson Dalton Office Products APPL 1365/2004 Commissioner 
J H Smith  

Discontinued 

James Anthony Aldersea Environmental Industries Pty Ltd APPL 102/2004 Commissioner 
S J Kenner  

Discontinued 

James Silvester WMC Resources Ltd APPL 1422/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Jamie Ashton Robertson Courier Australia APPL 213/2005 Commissioner 
J L Harrison  

Discontinued 

Jamie Vernon Wedgwood ADP Storefixtures by Acrifab APPL 163/2005 Commissioner 
P E Scott  

Discontinued 

Jenna Parker Civic Video Malaga APPL 1125/2004 Commissioner 
J L Harrison  

Discontinued 

Jennifer Sutton The Returned and Services League 
of Australia 

APPL 1574/2004 Commissioner 
S J Kenner  

Discontinued 

Jill Lovatt Choiceone Pty Ltd (ACN 050 158 
195) 

APPL 265/2005 Commissioner 
J L Harrison  

Discontinued 

Joseph Meccariello Delron Pty Ltd APPL 1703/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Kevin Michael Ferguson Carlton and United Breweries 
Limited 

APPL 595/2004 Commissioner 
J H Smith  

Dismissed 

Kim Blain Rendezvous Observation City Hotel APPL 208/2005 Commissioner 
P E Scott  

Discontinued 

Kirralee Kliendienst Professional Settlement Services APPL 309/2005 Commissioner 
S M Mayman  

Discontinued 

Kirsty McKeich Mr Mike Ford - Accord 
Technologies 

APPL 149/2005 Commissioner 
P E Scott  

Discontinued 

Lea-Anne H Hewer Gloria Craig APPL 349/2005 Commissioner 
S J Kenner  

Discontinued 

Leif-Eric Baseley Lounge Innovation APPL 1235/2004 Chief 
Commissioner 
A R Beech  

Dismissed 

Lenore Kylie Pearson M.Ricks and L.Ricks t/as Vanity 
Fur Dog Grooming 

APPL 1497/2004 Commissioner 
S Wood  

Discontinued 

Lorraine Wolinski Torquay Securities Pty Ltd T/as 
Torrens Real Estate 

APPL 56/2004 Commissioner 
J L Harrison  

Discontinued 

Louisa Crawford Interface Aust P/L APPL 147/2005 Commissioner 
S M Mayman  

Discontinued 

Lucie Salat NMHG Distribution Pty Ltd 
Trading As Hyster West 

APPL 273/2005 Commissioner 
S M Mayman  

Discontinued 

Lynne Rosemary Carlin Department of Justice Educational 
and Vocational Training 

APPL 270/2005 Commissioner 
J L Harrison  

Discontinued 
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Parties File Number Commissioner Result 
Marc Andrew Phimister Galaxy Displays APPL 108/2005 Commissioner 

S M Mayman  
Discontinued 

Margaret Elaine Blanchard James Arthur Coall APPL 396/2005 Commissioner 
S J Kenner  

Discontinued 

Maria Misiti Nona Me Boutique APPL 286/2005 Commissioner 
J H Smith  

Discontinued 

Marie Ann Merendino Wagin Morans Hotel APPL 51/2005 Commissioner 
J L Harrison  

Discontinued 

Mark Thomas Sillifant Go-Crete Pty Ltd APPL 192/2005 Commissioner 
S M Mayman  

Discontinued 

Mark William Bayliss Margaret River Decorator Centre APPL 1628/2004 Commissioner 
J H Smith  

Discontinued 

Matthew Bishop Complan Resources Pty Ltd APPL 56/2005 Commissioner 
S M Mayman  

Discontinued 

Maureen Rae WA Country Health Services APPL 1571/2004 Commissioner 
J H Smith  

Discontinued 

Michael Govorko Palms Resort Broome APPL 1124/2004 Commissioner 
J H Smith  

Discontinued 

Milica Spasojevic Peter Raymond McNally of Freo 
Cleaning 

APPL 256/2005 Commissioner 
J H Smith  

Discontinued 

Milutin Spasojevic Peter McNally of Freo Cleaning APPL 252/2005 Commissioner 
J H Smith  

Discontinued 

Misliah Sulaiman Al-Hidayah Islamic Education 
Administration Incorporated trading 
as Al-Hidayah Islamic School  

APPL 334/2005 Commissioner 
J L Harrison  

Discontinued 

Mr Carl George Goss Nedrill Blasting Contractos Pty Ltd APPL 260/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mr Derryn Bennett Pilbara Bakeries APPL 146/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mr Dion Francis Russell Coastline Corp. t/a Ocean Reefs 
Marine Aquariums 

APPL 1612/2004 Commissioner 
J H Smith  

Discontinued 

Mr Kevin J Phillimore Go-Crete Pty Ltd APPL 180/2005 Commissioner 
S M Mayman  

Discontinued 

Ms Karin McKay Chrysallis Support Services 
Incorporated 

APPL 1582/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

N Paul McKenzie Elders Hycube APPL 189/2005 Commissioner 
P E Scott  

Discontinued 

Norman Ross Campbell FCX Australia Pty Ltd APPL 382/2005 Commissioner 
S J Kenner  

Discontinued 

Peter John Rowe Western Australian Aboriginal 
Media Association (Aboriginal 
Corporation) 

APPL 222/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Peter Todd Hamersley Iron Pty Ltd (ACN 004 
558 276) (ABN 49 004 558 276) 

APPL 1523/2004 Commissioner 
S Wood  

Discontinued 

Reno Furfaro Volunteer Task Force Inc APPL 1138/2004 Commissioner 
J L Harrison  

Discontinued 

Rio Anthony Tobia Trevor Jackson, Jackson Marine & 
Mower Repairs 

APPL 1553/2003 Commissioner 
J H Smith  

Discontinued 

Robert John Parker Orana Holdings Pty Ltd APPL 1062/2004 Commissioner 
S Wood  

Discontinued 

Ross William James The Outdoor Funiture Specialists APPL 259/2003 Senior 
Commissioner 
J F Gregor  

Discontinued 

Sandra Kathleen Davis Southern Cross Care (WA) APPL 151/2005 Commissioner 
S M Mayman  

Discontinued 

Sandra Milne Whyte General Pathology Laboratories Pty 
Ltd 

APPL 302/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Sandra Zito Barter Network Australia APPL 1563/2004 Commissioner 
S J Kenner  

Discontinued 

Scott Charles Harrison South West Aboriginal Medical 
Service Aboriginal Corporation 
(SWAMSAC) 

APPL 226/2005 Commissioner 
S J Kenner  

Discontinued 

Shelley Anne Phillips Grant Thornton APPL 361/2005 Commissioner 
S M Mayman  

Discontinued 
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Parties File Number Commissioner Result 

Simon Mark Johnson South Metropolitan Youth Link Inc. APPL 306/2005 Commissioner 
S M Mayman  

Discontinued 

Stephen Davey The Total Group Australasia Pty 
Ltd. A.C.N. 065 36 8 363. ABN 78 
065 368 363 

APPL 383/2005 Commissioner 
S J Kenner  

Discontinued 

Stephen Grant Menner Bluechip Engineering APPL 765/2004 Commissioner 
J L Harrison  

Discontinued 

Sujana Suresh Kalwani National Property People APPL 1512/2004 Commissioner 
S Wood  

Discontinued 

Susan Hampson Brown Sugar Australia Pty Ltd APPL 1674/2004 Commissioner 
S J Kenner  

Discontinued 

Susan Spear Gilete Engineering Pty Ltd ACN 
102817005 

APPL 148/2005 Commissioner 
S M Mayman  

Discontinued 

Tammy-Ann Davie Ernest Manning Butler Flowers APPL 456/2005 Chief 
Commissioner 
A R Beech  

Discontinued 

Teck Beng Ang Tony Martens, Tony Martens Pty 
Ltd 

APPL 713/2004 Commissioner 
J H Smith  

Discontinued 

Teresa Eberius Bentley Medical Centre APPL 168/2005 Commissioner 
J H Smith  

Discontinued 

Timothy Chuck Michael Pacco Group APPL 294/2005 Commissioner 
S M Mayman  

Discontinued 

Timothy Shawn Dann Chubb Security APPL 267/2005 Commissioner 
P E Scott  

Discontinued 

Tomas Schier Data Cast Net (DCN) Ltd APPL 1473/2004 Chief 
Commissioner 
A R Beech  

Discontinued 

Verity O'Hare Rococo Beauty Clinic APPL 418/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Vicki Ann Hoare Albany Tourist Bureau and Albany 
Travel Centre T/A Albany Visitor 
Centre and Travel Centre 

APPL 170/2005 Commissioner 
P E Scott  

Discontinued 

Wayne Anthony Howard Kalumburu Aboriginal Corporation APPL 1566/2004 Commissioner 
S Wood  

Discontinued 

William Arthur Marchant Mr David Evans - General Manager 
-G&B Drainage 

APPL 445/2005 Commissioner 
S J Kenner  

Discontinued 

 

CONFERENCES—Matters arising out of— 
2005 WAIRC 01527 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
BHP BILLITON IRON ORE PTY LTD  

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 12 MAY 2005 
FILE NO. C 233 OF 2004 
CITATION NO. 2005 WAIRC 01527 
 
 
CatchWords Practice and procedure - Discovery, inspection and production of documents - Orders made - 

Industrial Relations Act 1979 (WA) s.27(1)(o) 

Result Direction issued  
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr R Lilburne of Counsel 
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Reasons for Decision 
1 This matter came back on for directions concerning discovery at the request of the applicant.  At hearing on 29 April 2005 the 

applicant sought discovery of documents in the possession, custody or control of the respondent in relation to: 
(i) the Moore incident of 5/12/04, incident number 41191 
(ii) the Benton incident of 15/07/04, incident number 41167 
(iii) the Ward incident dated 13/03/04 
(iv) the Moore incident dated 29/03/04 
(v) the Clarke incident dated 28/09/04 
(vi) the Moore incident dated 11/12/04 

2 Those are incidents mentioned in the Commission’s order of 17 March 2005 but not discovered by the respondent as the 
persons concerned are contract drivers.  Each driver appears to be employed by the Integrated Group.  The Commission in the 
Reasons for Decision leading to the order, and in the order, made it apparent that discovery of documents, at that time, was 
restricted to safety incidents involving employees and not contractors.  The Commission in making the order was not aware, 
and did not pick up on the fact that the above incidents involved contractors. 

3 The applicant also sought discovery of documents relating to the Moore incident (incident number 40754) which was excluded 
from the order on 17 March 2005.  The applicant also sought documents relating to an incident on 5 March 2005 involving Mr 
Sumunovich, a track supervisor.  The documents sought are said to relate to incident 62961, a derailment which occurred 
earlier that day and the Sumunovich incident.  These incidents occurred after the hearing which led to the order for discovery 
on 17 March 2005.  The Commission was later advised that the Sumunovich incident has an incident report number being 
60880.  It would appear that both these incidents relate to employees.  At hearing on 19 April 2005, the applicant was 
questioning as to whether point (3) of the order of 17 March 2005 had been fulfilled.  That response was received by the 
Commission on 5 May 2005.  The applicant lists several incidents and says that the treatment of those employees was of a 
lesser nature than that afforded to Mr Johncock for derogatory language on 9 September 2004, and for a switch run through on 
21 June 2004.  The point being that the applicant says the other incidents were more serious and the penalties less severe when 
compared to Mr Johncock’s treatment. 

4 Mr Schapper submitted that the documents discovered to date lent substance to the applicant’s claim of inconsistent 
disciplinary treatment between award and non award drivers.  The matter would most probably need to be resolved in 
arbitration and the discovery needed to be complete.  There was an artificiality in the exclusion of matters relating to 
contractors.  The Commission, through an earlier matter involving Mr Brandis (a driver employed by Integrated), should be 
aware that contract drivers are dealt with in the same way as employees.  The evidence of Mr Hudson, the State Manager of 
Integrated, in the Brandis case was that Integrated sought to have the contract driver treated in similar manner to BHPB 
drivers.  I include for completeness the actual evidence of Mr Hudson.  It was as follows: 

“All right.  Now, at paragraph 12 of your statement on page 3 you say that: 
"All disciplinary action taken against Integrated employees working at BHP is the responsibility of Integrated.  
However, it's often appropriate for investigations to be conducted by BHP, and BHP to make recommendations to 
Integrated based on its findings.  It is very important to maintain consistency between the way BHP employees are 
disciplined by BHP and the way Integrated employees are disciplined by Integrated so that all workers at the BHP site 
are treated equally." 

Why is that very important to maintain that consistency, Mr Hudson?---When our staff work on a - - in a client's 
environment it is preferable to have our staff treated in the same fashion as their staff for conditions of work, et cetera, et 
cetera, so for exactly the same reason our people are, preferably, treated exactly the same as their own employees.  We can't 
be seen to be favouring one or the other.  
Okay.  And why is it preferable that - - that - - that your employees be seen to be treated exactly the same as BHP 
employees?  What - - what is it that demands that consistency of treatment?---Well, we believe that it would be wrong to 
have any sort of favouritism happening.  
Right, because these are people, even though they're employed by different employers, who are working alongside one 
another doing the same work and they're integrated into the operations, be they a BHP employee or an Integrated 
Workforce employee?---Yes.  
Indeed, the whole point of the name "Integrated Workforce" is that you supply workers for the purpose of integrating them 
into the client's workforce and workplace?---Yes.” 

5 Mr Lilburne submitted that the applicant was seeking a re-hearing of the discovery issues canvassed in the order of 17 March 
2005.  The respondent is concerned that the applicant is pursuing an ever increasing fishing expedition.  The respondent 
objects to what is an ‘enquiry’ process as opposed to conciliation on the matter in dispute.  There are 6 contractors mentioned 
in the order of 17 March 2005 which includes 42 incidents.  The Commission has determined the question of discovery of 
documents relating to contractors at this point in time.  The applicant seeks to revisit this decision.  Discipline action in 
relation to contract drivers is a matter for and the responsibility of Integrated.  Integrated is not a party to these proceedings 
and has not been afforded the opportunity to be heard.  The applicant is engaged in an abuse of the Commission’s processes in 
seeking to re-argue those points.  The additional discovery in relation to Mr Sumunovich is opposed; the Commission wanted 
to restrict discovery.  The applicant in a letter of 13 January 2005 advised that discovery would not be expanded.  
Mr Sumunovich is not an engine driver.  The respondent is concerned that documents discovered may be used for other 
purposes. 

6 Mr Schapper in reply submitted that it is not the case that Integrated is responsible for the discipline of drivers.  In the Brandis 
case a simply cut and paste arrangement was performed on a BHPB letter in relation to discipline.  BHPB has directed 
Integrated in industrial relations matters.  Mr Sumunovich drove a Hirail which collided with a train.  Mr Johncock’s treatment 
appears severe in comparison.  The Commission in the reasons covering the earlier order indicated that discovery was limited 
‘at that time’.  The applicant’s case is incomplete without the discovery sought.  The applicant is not seeking to expand the list 
beyond 2004 and matters may drop off.  The Sumunovich matter occurred after the Commission’s decision.  The applicant 
takes to its obligations seriously as to the proper use of documents. 

7 I do not seek to repeat the reasons given in support of the order of 17 March 2005.  In respect of the incident involving Mr 
Sumunovich, and the derailment incident preceding that event, I would order discovery of those documents.  They are relevant 
to the discussions in conciliation and the events occurred after the Commission’s initial hearing which led to the earlier order.  
The applicant has not sought to go beyond the Commission’s earlier request to limit discovery.  The matters discovered relate 
to events in 2004 and onwards.  In that sense the events are sufficiently recent, and the number of incidents sufficiently 
restricted, to enable proper discussion and indeed comparison.  I do not consider that the applicant, by adding more recent 
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events which were not known earlier, can be said to be engaging in any fishing expedition or be beyond the boundaries 
requested by the Commission. 

8 In respect of the seven incidents involving contractors I am not persuaded by the further submissions to alter my view, at this 
time, as to the need to discover these documents.  The matter remains in conciliation.  There is in fact adequate material 
provided to the applicant to appropriately progress those discussions.  This point is also apparent from Mr Schapper’s letter to 
the Commission of 5 May 2005 explaining the incidents of comparison.  The applicant complains that several incidents are 
inconsistent with the treatment of Mr Johncock on two occasions.  In respect of the submission made relating to Mr Brandis, 
that is a separate issue and will be dealt with accordingly.  I am also minded that the seven incidents involving contractors also 
concern the employer of those personnel; namely the Integrated Group.  That company has not had the opportunity to be heard 
in this matter and I would go so far as to say that I do not consider their involvement at this point, in conciliation on this 
matter, is necessary or desirable.  The evidence of Mr Hudson is that Integrated seek to treat their drivers equally with other 
drivers employed by BHPB.  His evidence is also that discipline is a matter for Integrated; they are the employer.  A relevant 
comparison of the treatment of employees by BHPB is what should be pursued in conciliation. 

9 I will issue an order giving effect to these reasons.  If the parties do not shortly progress their discussions, I will convene a 
conference, in the near future and in the absence of counsel, to ensure that the parties get on with the discussions to see if the 
dispute in question can be resolved. 

 

2005 WAIRC 01582 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
BHP BILLITON IRON ORE PTY LTD  

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE TUESDAY, 17 MAY 2005 
FILE NO. C 233 OF 2004 
CITATION NO. 2005 WAIRC 01582 
 
 
Result Direction issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr R Lilburne of Counsel 
 
 

Order 
HAVING heard Mr D Schapper of counsel on behalf of the applicant and Mr R Lilburne of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under s.44(6)(c) of the Industrial Relations Act, 1979, hereby directs: 

(1) THAT the respondent make available for inspection and discovery to the applicant, only the following documents 
in the possession, custody or control of the respondent, as they relate to employees of the respondent, within 7 
days of the date of this direction:  
a) incident report; 
b) safety report; 
c) ICAM investigation notes and report; 
d) disciplinary inquiry notes and report;  
e) disciplinary notification letters. 
concerning the following safety incidents: 
i) 62961 – derailment incident of 5 March 2005 
ii) 60880 – Sumunovich incident of 5 March 2005 

(2) THAT the documents provided by the respondent should exclude any medical information or personal counselling 
details of the individuals concerned.  The documents provided are to be used only in the context of conciliation on 
this matter. 

(3) THAT the applicant then specify in writing, for each incident they seek to discuss, why they see that incident as 
being inconsistent with the treatment of an award worker or workers.  This letter is to be provided to the respondent 
within three weeks from the completion of discovery. 

(4) THAT the parties have liberty to apply at short notice. 
(5) THAT the application for discovery with respect to contractors is dismissed. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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2005 WAIRC 01725 
DISPUTE REGARDING TERMINATION OF EMPLOYMENT OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
BHP BILLITON IRON ORE PTY LTD AND INTEGRATED GROUP LTD 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 1 JUNE 2005 
FILE NO. C 49 OF 2005 
CITATION NO. 2005 WAIRC 01725 
 
 
CatchWords Discovery - Programming - Sections 29(1)(b)(i), 23B 

Result Direction issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondents Mr A Power of Counsel and with him Mr F Gaffney of Counsel on behalf of BHP Billiton Iron Ore 

Pty Ltd 
 Mr N Ellery of Counsel on behalf of Integrated Group Limited 

 
 

Reasons for Decision 
1 The applicant by email dated 17 May 2005 has sought orders for discovery by the respondents as follows: 

“1. all documents in their possession which relate to the circumstances leading up to the dismissal including 
investigation of the "incidents" and all documents passing between the respondents; and 

2. all documents in their possession which relate to the investigation and disposition of the Moore matter (incident 
40754) including all documents passing between the respondents; and 

3. all documents in their possession which relate to the investigation and disposition of the following matters including 
all documents passing between the respondents 
Moore incident of 5/12/04 incident 41191 
Benton incident of 15/07/04 incident 41167  
Ward incident of 13/3/04 
Moore incident of 29/3/04 
Clarke incident of 28/9/04 
Moore incident of 11/12/04 

It is part of the applicant's case that Mr Brandis has been dealt with harshly on comparison to the treatment administered 
to the employees mentioned above and therefore his dismissal is harsh.  As BHP were involved in or carried out the 
investigations into the circumstances of each case the provision of the documents in question by them is necessary. 
The above basis for the submission that the dismissal is harsh is in addition to the submission that Mr Brandis has not 
misconducted himself at all. 
Also required are documents (including emails/faxes from, to and between Mr Ritchie, Mr Jolly, Mr Darby, Mr McLean 
and Mr Hudson) in connection with the employment of Mr Brandis and continuation or otherwise thereof.” 

2 At hearing on 31 May 2005 the applicant sought additional discovery of documents, in the power, custody or control of both 
respondents, relating to an incident involving Mr Brandis on 10 December 2004 concerning a failure to open a stopcock on a 
brake air pipe.  This incident was apparently referred to in the second respondent’s letter of termination to Mr Brandis.  The 
applicant also agreed to a general order for discovery.  Mr Schapper for the applicant also submitted, as I comprehend the 
submission, that a document relating to a safety investigation held by the first respondent and potentially not disclosed to the 
second respondent, is also relevant as it might relate to the culpability or lack thereof of Mr Brandis. 

3 Integrated sought a general order for discovery (including the applicant and Mr Brandis), an order that the documents be used 
only for this application, and did not object to the orders sought by the applicant. 

4 BHP Billiton Iron Ore (BHPB) sought orders as follows: 
“1. The Applicant discover and make available for inspection all documents within its and Mr Brandis’ power, 

custody or control relevant to the incidents he was involved in on 10 December 2004 and 16 February 2005 and 
the incidents referred to in paragraph 3. 

2. The Second Respondent discover and make available for inspection all documents within its power, custody or 
control relevant to its decision to terminate Mr Brandis’ employment. 

3. The Second Respondent discover and make available for inspection all documents within its power, custody or 
control relevant to any inconsistent treatment by it of its employees in respect of the following incidents: 
(a) Moore incident of 5 December 2004; 
(b) Benton incident of 15 July 2004; 
(c) Ward incident of 13 March 2004; 
(d) Moore incident of 29 March 2004; 
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(e) Clarke incident of 28 September 2004; and 
(f) Moore incident of 11 December 2004. 

4. To the extent not already discovered and made available for inspection, the First Respondent discover and make 
available for inspection any documents relevant to any argument which it intends to rely on to oppose the making 
of an order pursuant to section 23B of the Industrial Relations Act 1979 (WA) in the event that reinstatement 
would be ordered. 

5. All documents discovered and made available for inspection by the Applicant, First and Second Respondents are 
to be used for the purposes of this application only.” 

5 BHPB submitted that the Moore incident (incident no. 40754) be added as item (g) to the Minute of Proposed Order.  They 
submitted that there might be some commonality of discovery between the respondents, that discovery relating to the first 
respondent should be limited to the nature and extent of the first respondent’s interest (i.e. s.23B) and that it may be 
appropriate to stagger discovery by the respondents.  BHPB submitted that discovery should not go beyond what Integrated 
relied upon to justify the decision to dismiss Mr Brandis.  The issues concerning the two respondents are different and it is not 
appropriate to order general discovery. 

6 As I comprehend the applicant’s case it is that Mr Brandis’ dismissal by Integrated was unfair in itself and misconduct is 
denied; it was unfair in comparison to the disciplinary treatment afforded/or not afforded to other employees of Integrated 
working on the BHPB railroad who allegedly breached safety; it was unfair also as BHPB allegedly influenced the decision to 
dismiss and both respondents did not want Mr Brandis’ services to continue as he had challenged the companies.  I am aware 
that BHPB controls its rail system and investigates breaches of safety and regulations on that system.  It would then be the case 
that the primary information concerning any alleged breach would be generated by BHPB.  I accept the applicant’s submission 
that to understand the alleged wrongdoing of Mr Brandis on the rail system I would need to understand the actual incidents and 
investigations, findings or recommendations arising from those incidents.  This material would provide a picture as to how the 
incidents were viewed primarily, and a factual basis for any further action.  I accept therefore that it is necessary for the 
applicant to view material held by both parties and not to simply restrict the discovery to documents upon which Integrated 
based their decision to dismiss.  This is the general proposition which I accept. 

7 The applicant seeks to argue the consistency of disciplinary treatment afforded to employees of Integrated.  The applicant is 
entitled to view material relating to those other employees.  I do not consider that this material needs to include any medical 
information or personal counselling details of the employees concerned.  The applicant also seeks to make an argument as to 
the influence of BHPB upon Integrated in the dismissal of Mr Brandis.  It is appropriate and relevant then, in my view, to 
extend discovery and inspection to documents passing between the respondents, and documents held by BHPB, which relate to 
the employment of, or the continuation of employment of Mr Brandis.  Although it was not raised specifically or argued I do 
not envisage how this last category of documents could or should include the large number of documents concerning BHPB’s 
non-selection of Mr Brandis for employment with BHPB (matter number CR 128 of 2004).  In other words if there are any 
documents held by BHPB which relate to whether Mr Brandis would or should continue to work on the rail system these 
should be discovered.  My order will issue accordingly. 

 

2005 WAIRC 01741 
DISPUTE REGARDING TERMINATION OF EMPLOYMENT OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
BHP BILLITON IRON ORE PTY LTD AND INTEGRATED GROUP LTD 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 2 JUNE 2005 
FILE NO C 49 OF 2005 
CITATION NO. 2005 WAIRC 01741 
 
 
Result Direction issued 
Representation 
Applicant Mr D Schapper, of Counsel 
Respondents Mr A Power, of Counsel and with him Mr F Gaffney, of Counsel on behalf of BHP Billiton Iron Ore 

Pty Ltd 
 Mr N Ellery, of Counsel on behalf of Integrated Group Ltd 

 
 

Order 
HAVING heard Mr D Schapper of counsel on behalf of the applicant, Mr A Power of counsel and with him Mr F Gaffney of 
counsel on behalf of BHP Billiton Iron Ore Pty Ltd and Mr N Ellery of counsel on behalf of Integrated Group Ltd, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs: 

(1) THAT the application will be listed for hearing in Perth on 26, 27, 28 July 2005. 
(2) THAT there be mutual discovery and inspection by the parties, and by Mr Brandis, of all documents in their 

possession, custody and control which are relevant to the proceedings, no later than Thursday, 23 June 2005. 
(3) THAT the respondents make available for inspection and discovery to the applicant, the following documents in 

their possession, custody or control, no later than Thursday, 23 June 2005:  
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(a) documents which directly relate to the circumstances leading up to the dismissal of Mr Brandis, 
including all documents passing between the respondents and those relating to the investigation of the 
incidents; 

(b) any incident report, safety report, ICAM investigation notes and report, and any documents relating to 
disciplinary actions, which directly relates to the following incidents: 
(i) 41191 – Moore incident of 5/12/04; 
(ii) 41167 – Benton incident of 15/07/04; 
(iii) Ward incident of 13/03/04; 
(iv) Moore incident of 29/03/04; 
(v) Clarke incident of 28/09/04; 
(vi) Moore incident of 11/12/04;  
(vii) 40754 – Moore; 
(viii) Brandis incident of 10/12/04 involving a stopcock on a brake air pipe; 

(c) documents in connection with the employment of Mr Brandis and continuation or otherwise thereof 
including documents from, to or between Mr Ritchie, Mr Jolly, Mr Darby, Mr McLean and Mr 
Hudson. 

(4) THAT the documents provided by the respondents, other than those directly relating to Mr Brandis, should 
exclude any medical information or personal counselling details of the individuals concerned.  

(5) THAT the documents provided in discovery are to be used only in this application. 
(6) THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 

evidence in chief of the matter.  Evidence in chief other than that contained in the witness statements may only 
be adduced by leave of the Commission. 

(7) THAT the applicant is to file and serve any signed witness statements upon which it intends to rely no later than 
Monday, 4 July 2005.  Any document to be relied upon shall be appended to the witness statement or provided 
at the same time the witness statement is filed. 

(8) THAT the respondents are to file and serve any signed witness statements upon which it intends to rely no later 
than Friday, 15 July 2005.  Any document to be relied upon shall be appended to the witness statement or 
provided at the same time the witness statement is filed. 

(9) THAT all parties are to file and serve any signed witness statements in reply upon which they intend to rely no 
later than Friday, 22 July 2005.  Any additional document to be relied upon shall be appended to the reply 
statements.  

(10) THAT the parties have liberty to apply to vary the order upon 48 hours notice in writing. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

CONFERENCES—Matters referred— 
2005 WAIRC 01402 

DISPUTE REGARDING DISMISSAL OF WAYNE JOHN MURPHY 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH  

APPLICANT 
-v- 
WESTERN POWER CORPORATION 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE MONDAY, 2 MAY 2005 
FILE NO. CR 1 OF 2005 
CITATION NO. 2005 WAIRC 01402 
 
 
CatchWords Termination of employment – Harsh, oppressive and unfair dismissal – Whether misconduct – 

Whether unsatisfactory performance – Fairness of dismissal – Relevant principles applied – Member 
reinstated without loss of entitlements – Industrial Relations Act 1979 (WA) s.44 

Result Member reinstated without loss of entitlements 
Representation 
Applicant Mr W Game 
Respondent Mr S Heathcote of Counsel 
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Reasons for Decision 
1 This application was referred pursuant to section 44 of the Industrial Relations Act 1979 (“the Act”) for hearing and 

determination. The schedule to the memorandum of 4 February 2005 reads as follows: 
“1. The Applicant says that: 

(a) Mr Wayne Murphy entered an employment contract with Western Power (“the Respondent”) as a “C2 
Trainee” on 18 October 2004.  His employment was terminated on 5 January 2005. 

(b) The Respondent undertook to provide proper training to enable Mr Murphy to achieve the required 
competencies to carry out the work involved with that classification and that all matters in the past 
would be put behind them and this position would be a new start. 

(c) A process of daily assessments were to take place to ensure the training goals were being achieved.  
The applicant claims these daily assessments did not occur. 

(d) Whatever assessments that took place were not conducted in an open and transparent way and no 
discussions took place with Mr Murphy as to the positives or failings in his training.  The Applicant 
claims that proper training did not occur. 

(e) Mr Murphy was dismissed for two stated reasons: 
(i) he failed his assessments; and 
(ii) he took a vehicle of the Respondent home without proper authorisation. 

(f) The Applicant claims that Mr Murphy did have authorisation regarding the vehicle and he was denied 
“a fair go all round” as required by the Respondent’s Policies and Procedures in terms of disciplinary 
action.  Mr Murphy was also denied the right to have a union representative present and his request 
for specific details of the complaints against him was ignored by the Respondent’s management. 

(g) The Applicant says that in all the circumstances the termination of Mr Murphy’s employment was 
harsh, oppressive or unfair. 

2. The Applicant seeks an order from the Commission: 
(a) reinstating Mr Murphy’s employment; 
(b) reimbursing Mr Murphy’s lost wages; and 
(c) that a proper training programme take place for Mr Murphy with proper and independent assessments 

carried out. 
3. The Respondent rejects the Applicant’s claims and denies that the Applicant is entitled to the relief sought or 

any relief at all.” 
2 The matter was heard on 24 February, 25 February, 17 March, 18 March and 1 April 2005.  Evidence was given on behalf of 

the applicant by Mr Wayne Murphy.  Evidence was given on behalf of the respondent by Mr Jeffrey Spinner, Network Officer 
(Technical); Mr Raymond Buchholz, Systems Services Co-ordinator; Mr Kevin Collyer, Resource Manager; Mr Vernon 
Harrison, Network Employee; Mr Francis Hickey, Cable Joiner (Level 6) and Mr Rocky Galvin, Network Employee. 

3 A brief history of the matter is as follows.  Mr Murphy has worked as an employee of the respondent since 1994.  On 6 
January 1996 he commenced a traineeship with the respondent as a C3 trainee.  As a result of his performance being called 
into question by the respondent, he entered into a C2 arrangement on 18 October 2004; the training arrangement was said to be 
for 11 months.  Mr Murphy was subsequently dismissed by the respondent on 5 January 2005, approximately 11 weeks into 
the C2 arrangement.  Exhibit A4 confirms the terms on which the C2 arrangement was entered into.  Exhibit A4 consists of a 
letter dated 13 October 2004 from Mr Buchholz to Mr Murphy offering Mr Murphy the opportunity to participate in the C2 
arrangement and an Employee Agreement signed by Mr Murphy and Mr Buchholz in which Mr Murphy accepts Mr 
Buchholz’s offer to participate in the C2 arrangement.  The content of the letter and Employee Agreement forming Exhibit A4 
is extracted below: 

“Dear Wayne, 
TRAINING PROGRESS REVIEW 
I refer to our discussions with Kevin Collyer, Resource Manager Lines, on Tuesday 17th August 2004 regarding your 
training progress and the continuation of your Training Agreement for Certificate 111- ESI Distribution (Powerline). 
At this meeting we discussed the recent assessment of your underground cable jointing competence conducted by an 
independent assessor, Joint West Cable Jointing Pty Ltd.  In summary, you were not deemed as competent as your level 
of knowledge and skills requires on going supervision and guidance.  This raised a number of concerns about: 

1. your ongoing personal safety and the safety of others on the job. 
2. your capability and suitability to this line of work. 
3. open ended training in an attempt to satisfy deficiencies. 

As explained at the meeting an open ended training agreement will not be considered. However, it was agreed that prior 
to making any final decision about your continued training as a Distribution Worker, it was appropriate to consider a 
range of performance information.  An update of your overall training status was requested from Power Training Services 
and several of your peers and work colleagues were canvassed for feedback on your performance and competence. 
On the 6th September 2004 we again met with Kevin Collyer.  The peer reviews confirmed the need for your ongoing 
supervision and guidance.  Also your training records and outcomes provided by Power Training Services, highlighted the 
fact that you had not satisfactorily completed training in a number of areas to the required standard.  In considering all the 
information you were advised that the likely outcome would be the cancellation of your Certificate 3 ESI Distribution 
(Powerline) Training Agreement.  Options for your continued employment with Western Power Corporation would need 
to be explored. 
Your request for additional time was granted on to: 

1. satisfy the safety concerns raised. 
2. enable you to provide evidence/information to support and justify continue your training. 
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3. refute the training summary assessment as provided by Power Training Services. 
At the meeting with Kevin Collyer on 2lst September 2004, you were unable to provide any information or evidence to 
substantiate or support your position.  Your inability to successfully complete training to the required standard and the 
ongoing concern for your personal safety and safety of others has resulted in a decision to cancel your traineeship as a 
Certificate 3 ESI Distribution (Powerline) effective immediately.  Failure to remove you from this high risk safety 
environment would be a breach of my duty of care and would expose individuals and the business to potential risk. 
To continue your employment with Western Power, in a safer work environment, I offer you the opportunity to participate 
in the Certificate 2- Distribution Worker programme which commences at Wages Level 1 and progresses to Wages Level 3 
on successful completion. 

Should you accept this offer you will retain your current classification, Wages Level 3. However, you are expected to 
participate, complete the program and be assessed as competent in all modules to retain the Level 3 remuneration.  Failure 
to meet the performance requirements may result in your employment being reviewed. 
Your existing entitlements and obligations (i.e. notification of prescribed medication, hours of work, the need to adhere to 
all safe work practices etc) in the work place remain unchanged. 
Please complete the attached form and return to me by Monday 18th October 2004. 
Please contact me if you wish to discuss this matter further. 
Ray Buchholz 
System Services Coordinator” 

“Employee Agreement 
I Wayne Murphy, agree 

To accept the offer of employment to participate in the current System Services Branch semi skilled (C2) 
Distribution Worker Programme 

To adhere to all the usual Western Power work practices, codes of conduct/ behaviour and conditions of 
employment. 

To notify my formal leader of all prescribed medication I am required to take along with any changes that may be 
required.” 

4 I note in respect of the above letter that a note was made to the letter indicating that wages level 4 would be paid. 
5 There are two key issues in this case. The first issue is that Mr Murphy allegedly took a vehicle owned by the respondent 

without authority and contrary to instructions.  The second issue concerns an allegation that Mr Murphy’s work performance 
as a C2 was unsatisfactory.  Mr Heathcote of counsel for the respondent submitted that this is a case about an employee who 
had an “unsatisfactory work history, and knowingly took his employer’s motor vehicle home, not only without his employer’s 
permission but contrary to clear instructions” (Transcript p.429).  I would add that it is clear the “car incident” is central to the 
dismissal and timing of the dismissal of Mr Murphy.  Mr Collyer, in response to questions from the Commission, gave 
evidence to the effect that Mr Murphy’s performance as a C2 would not have been assessed at the time that it was, had it not 
been for the “car incident” (Transcript p.377).  Put differently, the respondent formed a view that Mr Murphy had breached a 
clear instruction not to take home a vehicle.  As a consequence the respondent then reviewed his performance and decided in 
both circumstances to terminate Mr Murphy’s employment. 

6 There are other issues in contemplation which I will later deal with, however, as I made clear to the parties at hearing, the “car 
incident” and Mr Murphy’s performance are the key matters.  
The “car incident” 

7 There were two discussions relating to the “car incident”.  
8 The first discussion involved Mr Murphy approaching Mr Buchholz on Wednesday, 8 December 2004 requesting full-time use 

of Mr Jamie Dunn’s work vehicle.  Mr Dunn was being transferred into the maintenance section and his vehicle would be 
coming available.  At Mr Buchholz’s direction, Mr Murphy, still with Mr Buchholz, then approached Mr Spinner to seek his 
permission.  Mr Spinner denied Mr Murphy permission to use Mr Dunn’s vehicle other than while working, and stated he was 
not to take the vehicle home.  Mr Murphy then stated to Mr Spinner that he was using Mr Galvin’s work vehicle and that he 
was asked to pick up Mr Galvin who was absent from work on sick leave.  Permission was granted by Mr Spinner to Mr 
Murphy to take Mr Galvin’s vehicle home and pick up Mr Galvin, however the nature of this understanding was disputed. 

9 The second discussion was between Mr Murphy and Mr Harrison on 9 December 2004 regarding the use of Mr Galvin’s 
vehicle by Mr Murphy.  In the course of this discussion, Mr Harrison questioned Mr Murphy over whether he had permission 
to take home Mr Galvin’s vehicle. 

10 In explaining his understanding of his conversation with Mr Buchholz and Mr Spinner on 8 December 2005, Mr Murphy gave 
evidence that: 

“…they turned around and said that I was allowed to take the vehicle home until Rocky got back to work and picked him 
up…”. (Transcript, p. 38) 

11 When questioned by Mr Game on behalf of the applicant, Mr Murphy gave the following evidence about the practice of 
returning vehicles to people on leave: 

“Sorry? People who are coming back from leave. What is normally done about returning their work vehicle to them?---
Generally they - - they know who's got the vehicle, so they arrange it with them to either drop the vehicle off that night - - 
The night before they come back to work?---Yes. Or they might arrange to pick 'em up in the morning, but usually they 
get the vehicle back to them that night”. (Transcript, p. 36) 

12 Mr Murphy then gave the following evidence regarding his use of Mr Galvin’s vehicle and his knowledge of the return to 
work of Mr Galvin:  

“Did you take the vehicle home that night?---Yes. 
Okay?---On the Wednesday. 
Okay. Had you been told yet when Mr Galvin, or Rocky, is due back to work?---No, I had no idea, no. 
So, yeah, what happened on the Thursday?---Okay. I turned up to work on the Thursday. 
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Was there any advice that Mr Galvin was coming back to work?---No.” (Transcript, p.39) 
13 In Exhibit A6, a letter dated 20 December 2004 from Mr Murphy to Mr Buchholz, which is a letter sought following 

investigation of the incident, Mr Murphy stated as follows: 
“…On the morning of the 8 December 2004 a discussion took place between Ray Buchholz, Jeff Spinner & myself about 
the use of a vehicle. 
To the best of my recollection of the conversation Jeff’s response was ‘I didn’t deserve a vehicle as I am not a tradesman’. 
I replied that ‘I was to pick up Rocky Galvin and my car was at home’, to which Jeff said ‘OK, this one last time and after 
you have picked up Rocky (the car’s custodian) you are not to use a work vehicle to commute from home to work without 
permission from Jeff Spinner or Ray Buchholz’. 
Rocky was to be picked up by me on Thursday 9 December 2004. Rocky rang Vern Harrison to say he would be back to 
work on Tuesday 14 December 2004. 
So when Vern rang me to enquire about the vehicle I replied, ‘its OK, Jeff said I have use of the vehicle until I pick up 
Rocky’. I remember when I hung up from Vern, saying to Shaun who was in the passenger seat next to me, ‘does he think 
I would take a car home if I wasn’t allowed to’. 
My understanding of what Jeff had said to me was that I could take the car home until I picked up Rocky. Once Rocky 
was picked up by me the vehicle was then his and I was no longer able to use his or any other Western Power vehicle 
without the permission from Jeff or Ray…”. 

14 However, in cross-examination by Mr Heathcote, Mr Murphy also stated as follows:  
“You wrote in your letter which is exhibit A6?---The one in front of me?  
Yeah. Go down - - about four-fifths of the way down, sentence beginning: 
"Rocky was to be picked up by me on Thursday 9 December 2004." 
Now, this is the appointment you didn't know anything about?---Yeah. 
You've just told us there's no other errors in there. So which is right? The letter, or what you just told us in the witness 
box?---Well, I - - Rocky was sick and I couldn't have known that I had to pick him up the next day.” (Transcript, p. 83)  

15 Mr Murphy later gave the following evidence when cross-examined by Mr Heathcote: 
“MR HEATHCOTE: You say in the diary, and this is right at the top of the page: 

"On way back from meeting Vern said Rocky won't be back till Tuesday." 
WITNESS: I believe so, yes. 
MR HEATHCOTE: Now, you gave evidence earlier in the proceedings that you didn't know when Rocky was coming 
back to work?---No. 
And you're saying here in the diary that Vern has told you when Rocky is coming back?---Said he might - - yeah, well, 
Tuesday, but, I mean - - 
He won't be back till Tuesday, is what the - - ?--- - - I was- - 
- - diary entry says?---Yeah. That was just to say that Vern said that. I mean, he was meant to come back Thursday and he 
didn't, so - - 
He was meant to come back on Thursday?---Apparently so.” (Transcript, p. 276) 

The diary note is on Wednesday, 8 December 2004 and is said to have been made on or about that day. 
16 Mr Murphy gave the following evidence about what occurred on 10 December 2004: 

“On the Friday I was sick and I wasn't aware who rang. Gypsy answered the phone in the morning and two trainees came 
and picked up the vehicle and took it back to work because apparently it was required.” (Transcript, p. 44) 

17 When questioned by Mr Heathcote, Mr Spinner gave the following evidence about the basis on which he granted permission to 
Mr Murphy to use Mr Galvin’s vehicle: 

“So he was to pick Rocky up from sick leave?---On the morning of the 9th. 
Yep?---So I said, "Okay then, that's - - that's fair enough. That's to benefit of the company, Rocky be picked up. On this 
one occasion for this one night only - - " and I could not have been any clearer…”. (Transcript, p.168) 

18 Mr Spinner continued to give the following evidence about when he found out that Mr Galvin would not be returning to work: 
“So how did you find out about that?---Vern Harrison told me that, because he has to tell me - - because I look after the 
sick leave. He had to report that Rocky was again absent from work, or would be absent from work, and he would be 
absent from work until the following Tuesday. 
All right. When did Vern Harrison tell you that?---On the Thursday morning. 
Thursday morning?---Yep.” (Transcript, p. 169) 

19 After Mr Murphy returned to work from sick leave on 16 December 2004, a meeting was held between Mr Buchholz, Mr 
Spinner, Mr Galvin (as a support person) and Mr Murphy to inquire into Mr Murphy taking home Mr Galvin’s vehicle on the 
night of 9 December 2004. Mr Spinner gave the following account of Mr Murphy’s response in this meeting when questioned 
by Mr Heathcote: 

“Did Mr Murphy have anything to say during that - - that discussion?---Oh, he denied that he didn't have permission to 
take the vehicle home, yeah. 
Did he offer an explanation?---He said he misunderstood me.” (Transcript, p.171) 

20 When questioned by Mr Heathcote, Mr Buchholz gave the following evidence as to his impression of what Mr Spinner said to 
Mr Murphy on 8 December 2004, regarding the use of a work vehicle by Mr Murphy: 

“But the meaning was pretty clear to you?---Oh, absolutely. He was - - well, he was quite - - very vocal and adamant 
about it, there was no ways of taking it home and then Wayne mentioned that he had to pick up Rocky Galvin because he 
was -- he was on sick leave. And Jeff said, "Well you can take the vehicle home tonight - - tonight only and that's it" 
something towards that effect.” (Transcript, p.184) 
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21 In relation to the second discussion, Mr Murphy when questioned by Mr Game about Mr Harrison’s telephone conversation 

with him on 9 December 2004 said: 
“Okay?---I had Sean with me. I dropped him - - Vern rang me in the afternoon. 
Of Thursday?---Yes, and said - - this is where I'm not sure if he rang me or I rang him to tell him that we were finished 
but he - - I'm sure he rang me, because he said he had a Cabcharge for me to get home. And I turned around and said, 
"Well, I don't need it because I've got permission from Jeff to take the vehicle home because Rocky's still not back from 
sick leave" where Vern said two or three times, "Are you sure?" And I said, "Yes, I am. I'm very sure. I have the vehicle 
because I've got to pick Rocky up." 
Did you get any instruction from Vern, "That's not correct and you're to return the car to the yard"?---No, none at all. He 
turned around in the end and agreed with me. Said, "Oh, okay, then, if you're sure." 
Was that the end of the conversation?---Yeah. 
So you took the car home that night, did you?---After I took the trainee back to the yard, yes.” (Transcript p.40) 

22 When cross-examined by Mr Heathcote, Mr Murphy gave the following evidence: 
“MR HEATHCOTE: Okay. Now, Vern Harrison raised questions with you about whether you were entitled to use the 
vehicle, didn't he?---He said - - he asked me if I was sure I was allowed to, yes. 
But he actually went very specifically, didn't he, about the questions? Can you remember exactly what his words were 
when you asked him?---I - - yeah, he turned around - - I'm pretty sure I turned around and said - - I told him that Jeff 
Spinner said that I had permission to have the vehicle until I picked up Rocky. 
…. 
But here you were talking to the guy that you say is entitled to give permission and withhold permission on the use of 
vehicles. He's raising doubts about your entitlement to have it, and you're saying, "No, no," despite being asked three 
times, "Yeah, I'm sure I'm entitled to have it." Didn't - - didn't give you pause to think, "Maybe I should check"?---With 
who? 
Well - - ?---Sorry, no. 
No?---Well, with - - no, I had permission.” (Transcript p.88) 

23 When questioned by Mr Heathcote, Mr Spinner gave the following evidence: 
“MR HEATHCOTE: Okay. Please, go on from there?---I then approached Vern Harrison and - - cos Vern was actually 
filling in for the team rep roll with - - while Rocky was off on extended sick leave. 
Yes?---And I informed Vern of my decision and that Wayne wasn't to take a vehicle home, but I had authorised him to 
take the vehicle home for the - - the night of the 8th because Rocky should be returning to work. And I also stated that on 
the Thursday, which would be the 9th, that could Vern please organise Wayne alternative transport home because 
obviously he wouldn't be able to drive two cars to work.” (Transcript p.169) 

24 Mr Harrison described his telephone conversation with Mr Murphy regarding Mr Murphy’s use of Mr Galvin’s vehicle as 
follows: 

“Later that day Jamie Dunn, who Wayne was working with that day, phoned me up to say that he'd finished the job and he 
was shooting off to go do another job somewhere, so I told him to tell Wayne to bring the vehicle back to the yard and I 
would take him home.  
Probably 15 minutes, half an hour later Wayne rung me up on the - - the phone, and he was using the two-way radio, and 
told me that Jeff said that he could take the vehicle home. I knew Jeff said he could take it home because he was picking 
Rocky up the next morning after his sick leave, but then there'd been - - Rocky had rang through and said that he wasn't 
coming back to work, so I told Wayne he'd got to bring it back to work because of this reason, and he said to me that Jeff 
said he could take it home. And I said three - - on three occasions - - I said, "The question I'm asking is did Jeff say you 
could take it home until Rocky came back, or you could just take it home tonight?", and he kept insisting that Jeff told 
him he could take the vehicle home until Rocky came back. 
So with that, it was getting a little bit late in the day, so I decided to leave it at that, and the next morning I went and seen 
Jeff, and Wayne had rung up sick that day, so we went and picked up the vehicle from his house.” (Transcript p.382) 

25 When questioned by the Commission, Mr Harrison gave the following evidence in relation to the return to work of Mr Galvin: 
“All right. Now, later on did you learn that Rocky was not coming back the next day?---That's right. Yeah. 
And how did you learn that?---Rocky phoned up to let me know that he won't be back for, I think it was, about another 
week or something - - 4 days, or something like that. 
WOOD C: All right. And what part of the day was that? Can you remember?---I'm pretty sure it was in the afternoon that 
he actually rung. 
Just bear with me. All right. So he wasn't going to be back for a week?---Around about, yeah. 
Yeah?---I can't remember the exact dates. 
Did anyone else know he wasn't going to be back for a week, roughly?---At that time, no, just myself, through the phone 
call. 
All right. Did Mr Spinner know later on?---I - - 
Did you tell him?---I'm pretty sure I told Jeff the - - the next day. 
All right. Did you tell anyone else that day?---Not that I can recall, no.” (Transcript pp.392-393) 

26 It is not disputed that Mr Murphy took home Mr Galvin’s car on 8 December 2004 with permission.  However, Mr Murphy 
did not pick up Mr Galvin on the morning of 9 December 2004.  It is not disputed that Mr Galvin was still ill on that day and 
advised Mr Harrison.  Mr Murphy then took the vehicle home again on the night of 9 December 2004.  The respondent says 
that Mr Spinner made it clear to Mr Murphy that he could take the vehicle home for one night, 8 December 2004, for the 
purpose of picking up Mr Galvin, and that in taking the vehicle home on 9 December 2004, he breached clear instructions not 
to do so.  On the other hand, Mr Murphy claimed that he was given permission to use Mr Galvin’s vehicle until Mr Galvin was 
to return to work and Mr Murphy had collected him for this purpose. 
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27 After the meeting on 8 December 2004 between Mr Buchholz, Mr Spinner and Mr Murphy, Mr Spinner gave evidence that he 
spoke to Mr Harrison on 9 December 2004 and instructed him to arrange alternative transport home for Mr Murphy.  The 
evidence indicates that Mr Galvin subsequently phoned Mr Harrison and reported that he would not be coming into work on 9 
December 2004.  The evidence is not clear as to precisely when the conversation between Mr Harrison and Mr Galvin 
occurred.  Mr Harrison is not clear about the date and time.  However, the evidence of Mr Harrison indicates that this 
conversation did not occur until after the meeting on 8 December 2004 between Mr Buchholz, Mr Spinner and Mr Murphy.  
Commonsensically, Mr Harrison and Mr Galvin most probably spoke sometime on 8 December 2004 after the meeting 
between Mr Murphy, Mr Spinner and Mr Buchholz.  No witness expressed surprise that Mr Murphy did not bring Mr Galvin 
to work on 9 December 2004.  Mr Murphy did not say he went to pick up Mr Galvin on that morning.  Clearly Mr Murphy 
must have known at some stage on 8 December 2004 that Mr Galvin was still ill.  He left the meeting with Mr Spinner 
expecting to pick up Mr Galvin the next day.  He did not pick up Mr Galvin as he was still ill.  Mr Murphy says Mr Harrison 
told him that Mr Galvin was still ill.  This is a probable scenario in my view. 

28 At some time after the meeting of 8 December 2004 between Mr Buchholz, Mr Spinner and Mr Murphy, Mr Murphy must 
have found out that Mr Galvin would not be returning to work on 9 December 2004.  Either he was told this by Mr Harrison, 
though Mr Harrison does not say he told Mr Murphy, or Mr Murphy assumed that Mr Galvin would not be returning on that 
date.  One could speculate that this was on the basis that he was not instructed that Mr Galvin would then be returning or was 
not contacted by Mr Galvin asking to be collected, but this speculation is not helpful.  In any case, it would appear from the 
evidence that Mr Murphy knew prior to taking home Mr Galvin’s vehicle on 9 December 2004, that Mr Galvin had not 
returned to work on 9 December 2004.  

29 Mr Murphy did not return to work on Friday, 10 December 2004 due to illness and subsequently the car was collected on 10 
December 2004 by trainees of the respondent.  Mr Galvin returned to work on Tuesday, 14 December 2004. 

30 It is important to note that Mr Harrison, who was acting as a “team rep” (Transcript p.169) in Mr Galvin’s absence, did not say 
to Mr Murphy that he was to bring the car back to the depot on 9 December 2004.  Mr Harrison simply queried Mr Murphy 
about his understanding.  Mr Murphy was clear he had the vehicle until he had to pick up Mr Galvin.  Mr Murphy’s 
unchallenged evidence is that he returned to the yard to drop off a work colleague before he himself went home.  There is no 
evidence that he was seen or challenged at that time. 

The Performance Issues 
31 Mr Murphy had his performance reviewed while he was a C3 trainee by Mr Popham from Joint West Cable Joining Pty Ltd.  

Mr Popham’s report of May 2004 forms Exhibit R14.  Mr Popham concluded in his report that: 
“I feel that Wayne can perform required tasks adequately but needs to be set in motion (so to speak) by someone else first, 
and by this I mean the pre-job and initial commencement of a task. At this point I don’t believe that Wayne could be sent 
out to perform a range of tasks by himself or as the leading hand if you like on a job site and complete said tasks safely 
and in a reasonable timeframe. This is not to say that Wayne is an unsafe worker, all his tasks where performed with the 
correct PPE at all times, even though on a couple of occasions I had to remind him about certain PPE he did have these 
items with him. I just feel at this point in time the added pressure of going out to jobs as the controlling person on site 
may be a worry to himself and others”.  

32 While I will note cite the whole document, Mr Popham also had the following to say in Exhibit R14: 
“Throughout the assessment I found Wayne’s actual jointing practices and skills to be satisfactory.” 
…. 
“As I stated earlier, I had interviews with a few of the staff that Wayne is currently working with , as individuals and as a 
group and I found their comments to follow the same pattern as I had witnessed myself. 
Lacked confidence , ask the same questions regularly, at times blamed others for his mistakes. Appeared at times not to be 
switched on when things were being explained or thinking to far a head instead of absorbing what was relevant at that 
point of a job. Staff felt that Wayne tries very hard and was enthusiastic but wasn’t focused enough at the right times so 
they were hesitant about letting him go off and perform tasks or parts of a task on his own.” 

33 Evidence was also given by Mr Galvin that monthly assessments by the respondent were performed on C2 members of his 
work team (Transcript, p. 424).  The only assessment of Mr Murphy as a C2 was the collective assessment conducted on or 
around 22 December 2004.  While Mr Murphy was a C3 trainee, Mr Murphy’s performance for the month of July 2004 was 
assessed by Mr Hickey and Mr Galvin. Their assessments form Exhibits R15 and R16 respectively.  While Exhibits R15 and 
R16 have four columns for each week of the month, in both assessments only the column titled “Week 1” was filled in.  
Ratings and comments of Mr Murphy’s performance were given.  The rating scale provided as follows: Unacceptable = 1; 
Poor = 2; Acceptable = 3; Good = 4 and Exceeds Expectations = 5.  

34 A summary of the assessment Mr Hickey gave Mr Murphy (Exhibit R15) is as follows: 
Punctuality:  3; 
Enthusiasm:  2; 
Technical Ability: 2 (“Somethings he can others he can’t – some days are different – not consistent always ask”); 
Communications: 2.5 (“Sometimes very arrogant to fellow workmates”); 
Attention:  1.5 (“Very poor”); 
Productivity: 2.0 (“Very slow”); 
Safety Behaviour: 2.8 (“Does some silly things at times…”). 

35 A summary of the assessment Mr Galvin gave Mr Murphy (Exhibit R16) is as follows: 
Punctuality:  2; 
Enthusiasm:  3; 
Technical Ability: 2 (“Concentration level very short told today forgets tomorrow”); 
Communications: 2 (“Told to ask when problems occur – does task and says was going to ask you but its too 

late”); 
Attention:  2 (“Short term memory”); 
Productivity: 3 (“Not afraid to lend a hand when asked; always loosing tools – no real input into JSA’s”). 
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36 It was as a result of questions being raised by the respondent about the performance of Mr Murphy that he entered the C2 

arrangement; effectively a demotion.  Exhibit A12 reveals that Mr Murphy agreed with the respondent’s proposal to “forget all 
the past stuff, we’ll make you a C2 and go on the programme”. (Exhibit A12, 22 December 2004, p. 1).  I note at this point that 
Mr Heathcote raised a concern that “we’re not satisfied that the transcripts themselves are accurate” in reference to the 
transcripts forming Exhibit A12.  However, I note that on the whole Mr Buchholz found the parts of Exhibit A12 that he read 
to be accurate (Transcript p.310).  Though Mr Collyer stated in respect of Exhibit A12 that “I’m not saying this is accurate in 
any way at all” (Transcript p.334), he later gave evidence, after reading pages 6 and 7 of the transcript of 22 December 2004, 
that those pages represented a reasonable summary of what happened (Transcript p.343).  In any case, it is Mr Murphy’s 
performance under the C2 arrangement which is most important for our purposes.  Clearly the parties agreed to enter a new 
phase in the employment relationship.  Clearly Mr Murphy’s performance to this point was not sufficient to continue to 
maintain him as a C3.  The applicant disputes this point to a degree, and refers to the inadequate past treatment of Mr Murphy.  
I state only that if Mr Murphy’s performance as a C3 had been adequate then the C2 arrangement would not have been 
necessary.  It is also trite to observe that the C2 arrangement was entered into openly by both parties. 

37 As stated, the evidence indicates that Mr Murphy was only assessed once while he participated in the C2 arrangement.  This 
assessment was a collective assessment for the period 13 October 2004 to 17 December 2004, the results of which assessment 
are represented in Exhibit R2.  The people involved in assessing Mr Murphy’s performance during this period were Mr 
Spinner, Mr Galvin, Mr Harrison, Mr Hickey and Mr Dunn as evidenced by the signatures on the document.  The assessment 
was done in a meeting between the signatories on or around 22 December 2004 (see Transcript p.172).  I summarise the 
contents of this document briefly as follows:  

Heading Category Selected as Most Closely Indicating 
Performance Level 

Remarks 

Motivation or Drive “Needs a prod now and again”  
Team Contribution Assessed as lying between “Does not contribute 

to the team. A loner” and “Occasionally joins in 
when things interest him”. 

“Inconsistent with his contributions.” 

Willingness to Listen 
and Take Advice 

Assessed as lying between “Refuses to listen. 
Wants to do things his/her way” and “Sometimes 
argues, then goes along grudgingly”. 

“Doesn’t seem to listen but doesn’t 
argue.” 

Care of Truck/Tools “Couldn’t care less. Avoids cleaning up”. “Consistently looses tools and fails to 
keep truck clean.” 

Need for supervision “Always needs close supervision. Not reliable”. “Can’t be trusted to work alone.” 
Work at the Pole Top  “N/A.” 
Technical Knowledge 
Cables 

“Has trouble grasping basic principles and 
procedures for linework”. 

“When Wayne shows interest he 
struggles to retain the information 
provided.” 

Problem Solving 
Capability 

“Has difficulty solving work based problems”. “Wayne is unsure and lacks 
confidence and therefore always 
seeks clarification.” 

Decision Making 
Capability 

“Is reluctant to make decisions”.  

Aptitude for Work “Tends to stand back and let others do the work. 
Needs to improve”. 

“Needs to be told for most tasks and 
needs to improve considerably.” 

Attendance “Occasionally late”. “Has a lot of sick leave.” 
38 When asked by Mr Heathcote to explain his signature on Exhibit R2, Mr Spinner replied that: 

“Well, I - - I actually signed this document because I collated the information and basically held the meeting, if you like. I 
suppose I chaired it with the four other signatories on that. It was done on site, at a site in Applecross, so I felt that I'd sign 
it. I haven't actually worked with Wayne so I had no real input, rather than just writing the - - the comments and ticking 
the correct boxes, that was done as a consensus of all the four blokes that had actually been on site with Wayne.” 
(Transcript p.172) 

39 When questioned by Mr Heathcote, Mr Hickey gave the following evidence about Mr Murphy’s performance: 
“What was your impression of - - of Mr Murphy as a - - as a trainee? - - - Oh, I don’t think he was that - - all that flash.” 
(Transcript, p.401) 
…. 
“Oh, he just didn't seem to listen. Try and talk to him…” (Transcript p.404) 
….. 
“- - how has your view of Mr Murphy changed between, say, July and the time at which exhibit R2 was written?---It 
hasn't.” (Transcript p.404) 

40 When questioned by Mr Heathcote, Mr Galvin gave the following evidence on Mr Murphy’s performance: 
“Okay. We'll go back to the question I asked you a little earlier about feedback that you'd received. What was the 
feedback, if any, that you had received on Mr Murphy's work performance?---It was not, I think, the most impressive, if I 
can say that. It was from most of my supers who were working with Mr Murphy. 
Yeah. What - - what were they saying?---Prone to mistake; lack of concentration; felt he probably couldn't grasp 
something fully, if you like, but different - - on different days.” (Transcript p.413) 
… 
“How were Mr - - Mr Murphy's errors, say by comparison with other trainees that you'd supervised?---I wouldn't expect - 
- I wouldn't expect the errors constantly, like not with the ones we - - the C2s we have now, and the C3s we have now, 
you know. And - - 
Is that how it was with Mr Murphy?---Yes. Yes.” (Transcript p.415) 
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41 While Mr Hickey and Mr Galvin were questioned about Mr Murphy’s work performance during the period that he was under a 
C2 arrangement, neither Mr Hickey nor Mr Galvin were able to identify with certainty, specific instances in this period where 
they witnessed that Mr Murphy performed poorly in his role. 

42 Mr Harrison gave evidence that he supervised Mr Murphy during the period of Mr Murphy’s C2 arrangement.  On this basis 
he gave evidence that in signing Exhibit R2 he endorsed the comments and ratings as his own (Transcript p.384).  When 
examined by Mr Heathcote, he also gave the following evidence: 

“What was your impression of him, from your perspective as a supervisor and overseer, if I could put it that way?---He 
didn't have very good work skills. He had very short memory as far as remembering one day to the next. You could teach 
him - - show him what - - a way to do something one day, and the next day he'd forget it. And then - - he found it very 
hard to pick these skills up on a daily basis.” (Transcript p.381) 

43 Nevertheless, his evidence was criticised by Mr Game in the following manner “Well, you have said to me so far you don't 
recall what jobs you did, what days you did them, or what you actually did with Mr Murphy?” (Transcript p.389)  Mr Harrison 
responded by stating “Well, as I said, that was quite some months ago.  We do hundreds of jobs a week, and I can't be 
expected to remember every single job that I've ever done.” (Transcript p.389). 

44 Exhibit R4, a letter from Mr Graham Rowe, the A/Manager System Services, to Mr Murphy dated 29 December 2004, 
terminated Mr Murphy’s employment effective from the close of business, 5 January 2005.  The letter of termination raises Mr 
Murphy’s performance as well as other factors as the basis for Mr Murphy’s dismissal.  The letter of termination provides as 
follows: 

“Dear Wayne 
I refer to our letters dated 16th December 2004 and 22nd December 2004 in regards to your continued poor work 
performance, failure to observe and comply with instructions and unauthorised use of a Western Power motor vehicle. 
I have reviewed your letter of explanation dated 22nd December 2004, the previous letters and the programme that was 
instituted to assist you to become a productive member of the Lines Section.  I am not satisfied that you have provided 
sufficient or satisfactory reasons on why you should continue to be employed with Western Power Corporation. 
In making this decision I have considered the following facts: 
1. You were engaged as a trainee Linesperson on 6th January 1997.  A training course normally of four years duration 

that involves theory training and on-the-job training.  After seven years it was apparent that no amount of one-on-
one training by various Linespersons or Cable Jointers has been able to develop your skills to meet the basic 
requirements of the trade. 

2. You have during the seven years of training experienced a number of conflicts with various employees involved in 
your training, in each instance you have been given the benefit of doubt and re-assigned to another employee. 

3. In February 2004 a programme of re-assessment was commenced. The result was that after several re-assessments 
by Power Training Services, including an assessment by an independent company, Joint West-Cable Jointing Pty 
Ltd that it was determined that you do not have the basic skills or capacity to become either a Linesperson or Cable 
Jointer.  These assessments were as a result of a meeting between you, Mr Les Perham - Shop Steward, Mr Bill 
Game, State Secretary CEPU, Mr Colin Bird - System Services Coordinator and Mr Ken Howell - HR Consultant in 
regard to your lack of progress in completing your training and assignments. 

4. On 17th August 2004 at meeting between you, Mr Ray Buchholz - System Services Coordinator and Mr Kevin 
Collyer - Resource Manager Lines, the results of the Joint West and Power Training Services assessment were 
discussed. 

 You requested additional time to consider the results of the assessments. 
5. On 6th September 2004 you again met with Mr Buchholz and Mr Collyer to discuss the options in the event that 

formal training as a Linesperson was to be terminated.  You sought additional time to consider the options and this 
was granted. 

6. On 21st September 2004 you met with Mr Buchholz and Mr Collyer, at this meeting you were unable to provide any 
substantiating reasons or evidence to support your request for further training as a Linesperson.  You were offered 
the opportunity to convert to a Certificate II Lines Assistant training course and subject to satisfactory progress.  
This was formally covered in the letter dated 13th October 2004, including the conditions and performance 
requirements. 

7. On 18th October 2004 you agreed to and signed the change of employment notice, this included the conditions: 
- To accept the offer of employment to participate in the current System Services Branch semi-skilled (C2) 

Distribution Worker programme. 
- To adhere to all the usual Western Power work practices, codes of conduct/behaviour and conditions of 

employment. 
- To notify my formal leader of all prescribed medication I am required to take along with changes that may be 

required. 
8. Your progress as a Certificate II trainee has not been satisfactory when considering that you have had over seven 

years of training as Certificate III Linesperson trainee.  This has been discussed with you by your Formal Leader 
and as assessed by other Linespersons in the Depot. 

9. You have been previously advised in 2003 and 2004 that you are not authorised to drive a Western Power vehicle to 
your home for commuting purposes unless given prior approval and subject to operational requirements.  On 9th 
December 2004 you drove Western Power vehicle registered WPC 753 to your residence for the purposes of 
commuting, and then rang in to say that you were sick on 10th December 2004.  You denied this unauthorised use of 
the motor vehicle. 

10. On 16th December 2004 you were suspended with pay pending an investigation and meeting regarding serious 
misconduct issues of: 
- Persistent failure to observe or comply with previous instructions. 
- Failure to follow instructions. 
- Unauthorised use of a Western Power motor vehicle. 
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 You were also advised that you were required to provide a written response to the alleged serious misconduct 
issues.  A meeting was then scheduled for 22nd December 2004, and you invited to bring a Shop Steward or support 
person to the meeting, as is standard practice. 

11. The meeting was held on 22nd December 2004 between you, Mr Buchholz, Mr Collyer and your support person, Mr 
Graeme Lyon.  You continued to deny unauthorised use of the vehicle.  At the meeting you were confronted with 
the information that several Linespersons could be brought into the meeting to testify that you were seen driving the 
vehicle on your way home. 

 You were also advised in the letter that you had until 23rd December 2004 to provide written and substantial 
reasons on why your employment should not be terminated based on repeat issues of failing to follow instructions, 
unauthorised use of a vehicle and you continued lack of application to your work. 

12. I have reviewed your letter dated 22nd December 2004 and note that contrary to your statements you were given the 
opportunity to bring either a Shop Steward or support person to all meetings between yourself and your Formal 
Leader or Resource Manager. 

 In respect to your poor work performance, this subject has been discussed between yourself, other Linespersons and 
your Formal Leader on many occasions over the past twelve months, including details of where you have not 
achieved satisfactory work outcomes. 

I am very clear from my review of your case that Western Power has followed all the policies and procedures required in 
dealing with disciplinary and work performance issues. 
I regret to advise you that your services with Western Power Corporation will be terminated with effect from close of 
business on 5th January 2005. All accrued leave entitlements and other monies owed to you will paid into your normal 
bank account. You will need to contact the Western Power Superannuation fund to determine your entitlements. 
You will remain on suspension with full pay until the termination date. 
A copy of this letter has been placed on your personal file.” 

45 It should be noted that the evidence indicates that Mr Murphy did not receive any substantive training while participating in 
the C2 arrangement.  When questioned by Mr Heathcote about the training that Mr Murphy received under the C2 
arrangement, Mr Spinner gave the following evidence: 

“Mr Game asked you whether you met with Mr Murphy between 13.10 and 17.12, you said "No, but - - " What was it you 
wanted to say?---No, because Wayne - - having - - having come from a C3 background and being a trainee for about 6 
years, he dropped back in - - in August, I think - - I think it was, around about the time I was sort of made up. It was no 
good that - - I went to the training school to see if there was any training that Wayne needed to fit into the C2 program 
and Wayne had obviously done all the pole top rescue, the first aid, and was current with that. So there was no good 
having him - - there was nothing we could provide Wayne in the way of training that the C2s needed time - - that he was 
put with needed time to catch up. So - - so there wouldn't have been - - what more could they tell him. He was - - no 
training needed.” (Transcript, p. 182) 

46 Similarly, when questioned by Mr Game about Mr Murphy’s training, Mr Buchholz gave the following evidence: 
“What was the program?---The C2. 
Okay. Does that mean to participate and complete, you've participated in training?---As required. See, Wayne, was the 
exception because he had a - - there were certain skills he already had.” (Transcript, p. 202) 

47 When questioned by the Commission, Mr Collyer stated as follows: 
“All right. When you say that the other C2s, then, were to be assessed - - ?---Yes. 
- - was Mr Murphy separate from the other C2s because he didn't require that training?---He - - he was different to the 
other C2s in that he had underpinning knowledge already, whereas they were gathering that as they went along, the new 
guys.” (Transcript p.378) 

48 It is also relevant to consider that evidence was given that Mr Murphy has a condition called Attention Deficit Disorder 
(“ADD”).  Mr Murphy gave evidence to this effect when questioned by Mr Game, as follows: 

“Thank you. Okay. Okay. Mr Murphy, do you suffer from any - - any illnesses?---Yes, I was - - I was - - see, after 
meeting Gypsy, she - - I don't know, she sort of noticed something and told me to go to her doctor which was Dr Moroni?, 
and this was in 2002, September and August, I think it was, and where I got told I had all five types of ADD, and - - 
MR GAME: Attention deficit disorder?---Yes.” (Transcript pp.44-45)  

49 When one looks at the evidence as a whole of the respondent about Mr Murphy’s performance several matters are clear.  The 
respondent was concerned about the length of time Mr Murphy had spent as a C3 without sufficient improvement.  Those 
matters are expressed in the letter of termination.  The new C2 arrangement was meant to be a training arrangement for 11 
months.  Mr Murphy received no formal training, as none was required.  Seemingly then he possessed the basic skills required 
of a C2 at that time.  The respondent says that Mr Murphy received on the job training but cannot be specific about this except 
for some limited instructions provided by Mr Harrison on his evidence.  There is no proper recall by any witness for the 
respondent about the precise work performed by Mr Murphy.  This evidence in my view is simply not adequate.  It does not 
suffice to say that someone lacks competence and yet there is very limited recall of what work was actually undertaken by that 
person only a matter of months prior. 

50 The formal assessments are fairly spartan and general except for the May 2004 assessment of Mr Murphy as a C3.  That 
assessment is detailed.  Mr Murphy’s performance and initiative are not adequate.  His skills are acknowledged to a degree and 
he is not said to be working in an unsafe manner.  The question of Mr Murphy’s inadequate attention and retention of 
instruction and information are recurring themes in the assessments.  One might expect some difficulty on the part of Mr 
Murphy given his condition of Attention Deficit Disorder.  Albeit this cannot be used as an excuse for not working properly.  
The respondent in making the C2 arrangement explicitly advised the applicant that he advise his supervisor of the prescribed 
medication he was required to take, or any changes to that medication.  There was only one formal assessment of Mr Murphy 
as a C2.  It was his last and was conducted collectively on 22 December 2004.  This was after the “car incident” and indeed 
sponsored by the “car incident”.  A fair reading of that assessment is that it is generalised and substantially more adverse to Mr 
Murphy than the earlier assessments of him in May and July 2004 as a C3.  It may be that his performance declined, but this is 
not the evidence of the respondent.  The evidence when taken as a whole is that Mr Murphy continued as before to be an 
underperforming employee. 
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51 The discussion conducted with Mr Murphy on 22 December 2004 (Transcript, Exhibit A12) about his performance was not 
extensive.  Mr Murphy was told about some of his failings.  He was not taken to his assessment in any detail.  There was no 
monthly assessment of the applicant even though Mr Galvin says monthly assessments were conducted on C2s.  Seemingly Mr 
Murphy was seen as being different, yet he was put on the semi-skilled C2 arrangement and not given training or assessment.  
Other Issues 

52 An issue raised during the course of this hearing was that Mr Murphy believed that in entering the C2 arrangement he “would 
be just like Mark.” When questioned by the Commission, Mr Murphy gave the following evidence as to what his 
understanding of being “just like Mark” meant to him: 

“I'm asking you whether, from this discussion on the 27th of August, you understood that you were going to be a 
permanent C2 like Mark; that you were going to have a vehicle, like Mark; that you were not going to get assessed; and 
that you were going to be doing the same work as Mark. Now, my question is not about any submissions; it's about your 
understanding of the discussion?---Yes. 
All right. So, you - - your evidence is that you understood from the discussion those four points? Is that correct?---Yes. 
And you understood each of those four points?---Yes.” (Transcript p.248) 

It is clear on Mr Murphy’s evidence that he believed that he was entitled to the use of a work vehicle.  However, it is also clear 
on the evidence that “Mark” was not under a C2 arrangement. As Mr Heathcote stated in his closing submissions, “Mark” “is a 
long-serving and well performed non-tradesperson named Mark Dalton, who….is not a certificate 2 trainee and never has 
been.” (Transcript p.436).  In any case, Mr Murphy was not given a work vehicle when he entered into the C2 arrangement.  
Furthermore, it was not the applicant’s submission that Mr Murphy took a work vehicle home on 9 December 2004 because he 
believed he was entitled to a work vehicle on the basis that he was told he “would be just like Mark”.  I do not consider that Mr 
Murphy was somehow entitled to a vehicle to take home. 

53 The applicant gave evidence about a physical assault he endured in 1998 and about several instances of verbal abuse during 
the course of his employment.  I make no comment on this evidence other than to say that it did not occur during Mr Murphy’s 
time as a C2 and has no relevance to the real question before the Commission, namely whether Mr Murphy’s dismissal was 
harsh or unfair. 

54 The applicant also submitted that the process adopted by the respondent was flawed and against their expressed policy.  In 
particular, the applicant complains that the respondent did not wait to interview Mr Murphy until Mr Game had returned from 
leave.  In my view, it was not necessary for the respondent to wait for Mr Game to return to duty.  As for the process of the 
respondent I make no other comment because, for the reasons which will be made clear, I consider the dismissal to be 
substantively unfair. 
Closing Submissions 

55 In closing submissions, Mr Heathcote outlined the respondent’s submission that this case is a case about misconduct.  Mr 
Heathcote went on to say that: 

“It’s a case about an employee how had an unsatisfactory work history and knowingly took his employer’s motor vehicle 
home, not only without his employer’s permission but contrary to clear instructions. It is also about the fairness that the 
respondent - - of the respondent’s reaction to that wilful disobedience and its considerations of other matters that were 
relevant to the decision to dismiss him.” (Transcript p.429) 

56 Mr Heathcote submitted that the respondent had a reasonable basis for concluding that Mr Murphy had committed an act of 
serious misconduct and that natural justice was afforded to Mr Murphy in the disciplinary process leading to his dismissal.  He 
submitted in this respect that the evidence of the respondent’s witnesses should be preferred over the evidence given by Mr 
Murphy on the basis that “It is clear that at best Mr Murphy’s recollections were extremely confused; at worst he lied, either to 
Western Power or to the Commission.” (Transcript p.430).  

57 Mr Heathcote went on to say that the respondent seeks the application to be dismissed.  If the application is not dismissed by 
the Commission, Mr Heathcote submitted that reinstatement is impracticable and compensation of a nominal sort at best 
should be ordered, given the absence of evidence on what Mr Murphy’s actual loss might be. 

58 Mr Game on the other hand submitted, in essence, that Mr Murphy was dismissed unfairly by the respondent in all of the 
circumstances.  He argued for reinstatement and submitted that reinstatement is not impracticable. 
Conclusions 

59  I should note from the outset that I do not consider the credibility of witnesses to be a significant factor in this case.  There is 
not a great deal of directly contradictory evidence of real relevance between the witnesses.  Having said that, Mr Murphy’s 
evidence has to be treated with some caution and be read as a whole.  Mr Murphy was clearly led in giving evidence in parts.  
His evidence is at times contradictory (see evidence re date of Mr Galvin’s return) and indeed muddled and confusing.  
Nevertheless, I consider that he was consistent with his evidence that he believed he was entitled to the use of the vehicle until 
he picked up Mr Galvin.  Mr Murphy was consistent at all times on this point, including on 9 December in his discussion with 
Mr Harrison.  There is some conflict in the evidence for the respondent as to dates (see Mr Harrison and Mr Spinner).  
However, this is not of great significance and as I say I do not consider that credibility is a significant issue. 

60 Mr Murphy’s evidence was that he believed that he was entitled to use Mr Galvin’s work vehicle until he picked up Mr Galvin 
from sick leave.  Even if Mr Spinner did give not give permission for Mr Murphy to take home Mr Galvin’s vehicle on 9 
December 2004, Mr Murphy’s evidence indicates that there was confusion as to the arrangements regarding the picking up of 
Mr Galvin in the event that Mr Galvin did not return to work on 9 December 2004.  Mr Harrison’s conversation with Mr 
Murphy on 9 December 2004 in which Mr Murphy maintained that he had permission to take the vehicle home illustrates Mr 
Murphy’s understanding of his discussion on 8 December 2004 with Mr Spinner.  The fact that Mr Murphy was not directed 
by Mr Harrison to return the vehicle to the yard, when clearly he could have been, can be said to have added to Mr Murphy’s 
view.  Furthermore the fact that Mr Murphy returned to the yard after this conversation to drop off a work colleague before 
returning home with the vehicle indicates he was not attempting to hide his possession of the vehicle.  His response when 
questioned over the “car incident” on 16 December 2004 by representatives of the respondent was that he misunderstood Mr 
Spinner.  I find that there was room for ambiguity as to what Mr Murphy’s responsibilities were with respect to the vehicle.  In 
these circumstances, the “car incident” is not a sufficient basis for the respondent to have dismissed Mr Murphy.  At worst, Mr 
Murphy should have received a warning for the incident.  However, I consider there is sufficient doubt to warrant even this 
penalty. 

61 In respect of the performance issues, Mr Harrison’s evidence (and to a more limited extent, Mr Hickey’s and Mr Galvin’s 
evidence) does suggest that Mr Murphy did have some problems in his work performance. Mr Harrison was, in my view, the 
only witness who was able to identify with a degree of certainty specific instances in which Mr Murphy performed poorly 
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under the C2 arrangement.  However, Exhibit R2 assesses Mr Murphy more severely on the whole than Exhibits R15 and R16.  
I also consider that the evidence given on behalf of the respondent, when challenged, does not reflect the severity of the 
comments reflected in Exhibit R2.  I note further that the assessment in Exhibit R2 was performed after the “car incident” and 
I consider it likely that the “car incident” influenced the severity of the performance assessment.  

62 Mr Murphy’s performance as a C2 was not assessed on a monthly basis, Exhibit R2 being the only evidence of a performance 
assessment during the period in which Mr Murphy was employed as a C2.  It is also important to note that the evidence 
indicates that Mr Murphy did not receive any substantive training or counselling to improve his performance while 
participating in the C2 programme as he was said to have the basics from when he was employed as a C3 trainee.  In these 
circumstances, I do not consider the problems with Mr Murphy’s work performance were sufficiently significant to justify 
termination after being on the C2 programme for such a short period.  

63 I find that the dismissal of Mr Murphy by the respondent was unfair, oppressive and harsh in all of the circumstances (see 
Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, 
WA Branch 65 WAIG 385).  The “car incident” and the performance issues raised by the respondent do not, in my view, either 
separately or when considered together form a sufficient basis for the respondent to have terminated Mr Murphy’s 
employment. 

64 Having decided that Mr Murphy’s dismissal was unfair, oppressive and harsh, I now turn to consider an appropriate remedy.  
65 Mr Heathcote submitted that reinstatement is impracticable and argued as follows: 

“We have run past reinstatement, Commissioner, because, essentially, we are saying that it manifestly impracticable. The 
evidence shows that Mr Murphy can't do the work. He has worked with a variety of locations, and he has worked with a 
variety of supervisors, and he can't do the work. 
Reinstatement in such circumstances would be as cruel to him as it would be pointless for Western Power. 
It is clear that his formal leader and those who are required to work with him don't have any capacity - - don't have any 
confidence in his capacity to do the job. In Western Power's business, Commissioner, a little like surgeons in this respect, 
if you don't train people and care for them properly and you turn them loose on work that they can't do, people die. Mr 
Murphy was clearly not one of those people who ought to be allowed to continue to do the work that he was doing 
because, clearly, at some point that work ends up with electricity running through it, and it places somebody at risk.” 
(Transcript, pp. 443-444) 

66 On the other hand, Mr Game submitted that reinstatement is not impracticable and stated as follows: 
“Mr Murphy, we say, is capable of doing anything, as long as there's a favourable environment and there is support. 
An order for return to work must obligate Western Power to properly assist Mr Murphy to achieve - - I'm not suggesting 
unreasonable levels of support. However, he can be guided - -we - - we can be guided by Western Power's own policies 
and the equal opportunity legislation itself.” (Transcript, p. 452) 

67 I consider that reinstatement is not impracticable in this case and order that Mr Murphy be reinstated with the respondent 
under the C2 arrangement, with no loss of entitlement for the intervening period to preserve continuity of employment, and on 
conditions no less favourable than those that existed when Mr Murphy was dismissed.  I note that the detailed assessment of 
Mr Murphy in May 2004 does not view him as a threat to safety.  Whether Mr Murphy can indeed succeed as a C2 and hence 
continue his employment beyond the C2 arrangement is yet to be seen.  However, what is clear is that both parties entered into 
this arrangement and Mr Murphy lasted only 11 weeks.  This in my view is due clearly to the alleged breach over the motor 
vehicle.  Mr Murphy having taken up the offer of a C2 arrangement is entitled to be trained, assisted, assessed and counselled 
(if need be) about his performance.  I would add that both the employer and the employee need to be mindful when giving and 
receiving instruction that Mr Murphy suffers from ADD.  This cannot be seen as an excuse for inadequate performance or 
adherence to work procedures.  Indeed Mr Murphy works on electrical equipment and errors or lack of attention to detail may 
be hazardous.  However, Mr Murphy has been with the respondent for sometime and there is no record in evidence of him 
performing in an unsafe manner to date. 
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Order 
HAVING HEARD Mr W Game on behalf of the applicant and Mr S Heathcote of counsel on behalf of the respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby: 

(1) DECLARES that Wayne John Murphy’s dismissal was harsh, oppressive and unfair in all the circumstances; 
(2) ORDERS that: 

(a) Mr Murphy be reinstated to the respondent’s Semi-skilled Worker Certificate II Programme, Networks 
Business Unit – Systems Services Branch; 

(b) to perform Order 2(a) and, no later than 30 April 2006, the respondent provides Mr Murphy with the 
opportunity to attend the training courses listed in the Schedule; 

(c) the respondent pays Mr Murphy $9,585.87 (less any tax that the respondent is by law required to deduct) 
being Mr Murphy’s loss arising out of his harsh, oppressive and unfair dismissal by the respondent; 

(d) In relation to Mr Murphy’s unused entitlements to sick leave and to annual leave, the respondent reinstates: 
(i) 35.8184 hours of sick leave; and 
(ii) 156.3027 hours of annual leave. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

SCHEDULE 
Training Courses for Semi-skilled Worker Certificate II Programme, Networks Business Unit – System Services Branch 

COURSE NAME TRAINING PROVIDER 
1. Pole Top Rescue Power Training Services 
2. Emergency Decent Device Power Training Services 
3. Basic First Aid Power Training Services 
4. Commercial Drivers Accreditation Power Training Services 
5. Substation Entry 1 and 2 Power Training Services 
6. Workplace Safety Power Training Services 
7. Forklift Power Training Services 
8. Earth Borer Power Training Services 
9. Dogman Certificate Power Training Services 
10. Vehicle Loading Crane<10t Power Training Services 
11. Overhead Conductors and Cables Power Training Services 
12. Customer Service Power Training Services 
13. STOP for Each Other Power Training Services 
14. PAQS Power Training Services 
15. Electrical Switchgear and Equipment Power Training Services 
16. Engineering Principles Power Training Services 
17. DFIS, DQM Power Training Services 
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Reasons for Decision 
Introduction 
1 In November 2004 the Construction, Forestry, Mining and Energy Union of Workers (CFMEUW) applied to the Commission 

for a compulsory conference pursuant to s44 of the Industrial Relations Act, 1979 (the Act) on the grounds that it had an 
industrial dispute with Civil Road and Rail Pty Ltd (the Respondent) over the termination of employment of a CFMEUW 
member Mr Craig Thomas.  Mr Thomas is said to have commenced work with the Respondent on or about the 28th June 2004 
and he was dismissed on the 3rd August 2004.   

2 The Commission convened a compulsory conference between the parties at which the issues were ventilated.  The conference 
was unable to solve the dispute and the Commission, exercising the powers conferred on it under s44 of the Act, decided to 
refer the matter for hearing and determination.  The Commission produced a schedule which it signed as an identification of 
the matter which, following the conference on the 24th November 2004, had not been resolved between the parties and was 
then referred for hearing and determination. 

3 The schedule to the memorandum is as follows: 
‘Construction, Forestry, Mining and Energy Union of Workers (CFMEUW) claims their member Craig Thomas was 
dismissed by Civil Road and Rail Pty Ltd (the Respondent) on the 30th August 2004 and that this dismissal was unfair.  
The CFMEUW seeks compensation in lieu of reinstatement.   
The Respondent refutes the claim and seeks to have the application dismissed.’   

4 The matter came on for hearing before the Commission first on the 16th February 2005 at which time two orders were issued.  
The first related to production of documents.  The second, in the form of Minutes of proposed Order, related to a claim for 
costs in view of the failure of the Respondent to be ready to proceed.  The grant of costs was conditional upon the Applicant 
being able to prove the expenditure which had been estimated at not exceeding $500.00.  The intention of the Commission was 
committed to Minutes of Proposed Order.  To date those Minutes have not been converted into a final order and were subject 
to further ventilation before the Commission during a hearing of the case proper on the 13th of April 2005.  Later in these 
Reasons for Decision (Reasons) I will revisit those orders. 

Factual Background 
5 The CFMEUW says that its member Mr Thomas was employed by the Respondent.  Mr Thomas is a man who according to his 

resume (Exhibit S1) had been involved in general labouring, has worked as an ambulance driver, morgue attendant and as a 
blaster and painter often in relationships as a contractor.  He asserts that in the relationship under review here that was not the 
case. 

6 He says that he was engaged as an employee following approaches he made to the Respondent’s principal, Mr Keller, at the 
Respondent’s premises in Karratha.  The details of the various meetings they had are not germane to what follows.  What is 
relevant is that upon the parties making an arrangement there was a relationship created between them.  In due course Mr 
Thomas received a document which purports to describe the relationship. 

7 The document which is before the Commission (Exhibit s2) is reproduced, with formal parts omitted, as follows: 
Dear Craig 
You have been engaged by Civil Road and Rail Pty Ltd to work on their contracts.  The terms and conditions for the 
current project being the Ravensthorpe Joint Venture construction camp are set out below: 
1. Your classification is Granno. 
2. Your rate of pay is 38.00 per hour. 
3. Your ordinary working week consists of 38 hours, though you are expected to work reasonable overtime which 

will be available at the same hourly rate. 
4. Workers Compensation Benefits are covered by Civil Road & Rail Pty Ltd. 
5. 9% of your weekly ordinary time earnings will be paid into your nominated super fund or if you do not have a 

super fund it will be deposited into the Companies Superannuation Fund in an account in your name.  Details 
of this will be sent to you if required. 

6. The continuous cycle of work is a 13 day fortnight (every second Sunday off), 6 weeks on and 1 week off. 
7. You will be paid fortnightly by EFT directly into your nominated bank account (the pay period ends at midnight 

on the second Sunday). 
8. You will be provided a uniform which will be replaced on a new for old basis. 
9. You will be paid one hour at travel rate ($22.13) for each day you travel to and from the RJV site until you are 

accommodated there. 
10. You will be paid 5 hours each way for travel time (at the standard rate of $22.13) when on R & R, totalling 10 

hours. 
11. When rained off, you revert to the standard rate of $22.13 per hour. 
12. If you are rained off for the day you will be paid for a maximum of 8 hours. 
13. We require you to give seven (7) days notice in writing of your intent to resign. 
14. I understand that I am responsible for any items issued to me.  If these items are damaged due to my negligence 

I understand that I may be liable for their repair/replacement. 
8 In addition to this document Mr Thomas says that the relationship was further developed orally by instructions received by 

him from the Respondent as to how he was to be paid.  He says he was issued with invoice books and that he had to produce 
an ABN number.  Each fortnight he would produce a list of hours worked and he would be paid by direct electronic funds 
transfer to his bank account. 

9 It is Mr Thomas’s contention that he was employed to do mainly granolithic work and that he regarded himself at all times as 
an employee.  So much so that he had intended to move his family to Ravensthorpe, which was close to the site where the 
work was taking place, because he understood that he had been employed on a project associated with the BHP Billiton 
Ravensthorpe Nickel Project (the Owner) which would last for some considerable period.  He was aware that he was employed 
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first on Stage 1 of the construction camp works but he knew there were 3 more Stages.  He says he had reason to believe, and 
understood that, his employment would continue through all of the Stages.  He thought that this was the case even more so 
after commencing work when he was engaged on duties in addition to granolithic work which involved him unloading 
buildings using heavy duty forklifts and performing other work. 

10 At that time the relationship, as far as Mr Thomas was concerned, was going along normally.  He does concede there were 
some discussions between him and one of the supervisors about absences from work and his failure to notify about those 
absences, his presence at a pub during those absences and the need for him to take a drug test.  He says when he was dismissed 
there was still plenty of work to be done on the project in his area of skill and that the Respondent had employed other 
labourers about that time.  He says in those circumstances the dismissal was unfair and he seeks compensation. 

11 The Respondent has a completely different view of the relationship between the parties.  They say the relationship was at all 
times meant to be and was understood by the parties to be one where Mr Thomas was working as a contractor.  Because he 
was working as a contractor, the Commission has no jurisdiction to deal with the matter.  They say that it is clear from the 
written and oral terms of engagement that the relationship was one of a contract for services and referred to a number of 
indicia which the Courts have laid down to assist in the determination whether a worker is an employee.  Those indicia include 
among other things the written and oral terms of agreement; control; remuneration; possession and maintenance of tools and 
equipment; the obligation to work; delegation of work; representation and identification with the employer and leave 
entitlements.  The Respondent says when examined these indicia show, taken on balance, the relationship was one of a 
contractor. 

12 The evidence of Mr Keller, who is the Respondent’s Principal, is that Mr Thomas was clearly offered but declined 
employment as an employee with the Respondent.  He chose and wanted to be a contractor.  There was a clear agreement that 
he was a contractor supported by evidence that there was no employment relationship.  There was no tax file number 
declaration form completed.  There was no separation certificate issued nor did Mr Thomas request one.  The relationship was 
characterised by an agreement that Mr Thomas would be paid fortnightly by electronic funds transfer subject to him generating 
invoices to the Respondent.  He did render invoices and these were duly paid.  These invoices included GST.  No taxes were 
withheld by the Respondent from any of the payments made to Mr Thomas.  There was no PAYE tax arrangement.  The 
situation was atypical of an employment relationship but typical of an independent contractor.  There were arrangements that 
he would take leave in the form of rest and recreation.  The reason that he did not provide tools was because of a site policy by 
the Owner.  As for work hours it is true that he worked a regular 38 hours per week but again that was because of the particular 
policy setting pertaining at the site and laid down by the Owner. 

13 The Respondent asserts that at all times during the relationship Mr Thomas has had the benefit of claiming that he was a 
contractor but now he seeks an alternate benefit of claiming that he is an employee when in fact he rejected an offer of 
employment and wanted to be a contractor.  Because of this he does not come to the Commission with clean hands.  This is an 
issue the Commission should bear in mind. 

14 The Respondent went on to assert that the relationship between it and Mr Thomas was problematical in any event.  He had 
breached requirements concerning notice required for leave from the site.  Those requirements were a matter of policy of the 
Owner of the property for safety purposes and there was no relief for Mr Thomas or anyone else from their requirements to 
notify prior to the muster time whether he intended to be on site or not.  Further, the supervisors had at least two incidents with 
Applicant when he had absented himself from site and they found him in situations where he may have imbibed alcohol and in 
another case may have been intoxicated.   

15 It is the contention of the Respondent that there was never any undertaking that the contract be of service or that it would last 
for the number of months that Mr Thomas claimed.  The progression into the various stages of the Respondent’s contract with 
the Owner was dependent upon successful completion of the intermediate stages.  As the Respondent approached the end of 
Stage 1 the potential for successful completion appeared to be diminishing.  There had been a large amount of reworking to be 
done which was extremely expensive.  Most of the reworking was in the area of expertise said to be held by Mr Thomas; the 
replacement of incorrectly placed concrete for verandas.  The haemorrhage of costs from reworking became so great that the 
Respondent was forced to review how it was approaching that work.  It decided as a matter of policy that it would go to an 
original bidding subcontractor, R & L Contracting Pty Ltd, to see whether it wished to take over the responsibility for doing 
the work in question for the completion of Stage 1 and into Stage 2.  R & L Contracting accepted the contract and for this 
reason the Respondent no longer required its granolithic team to work on verandas.  It decided that it would pass the names of 
its employees onto R& L Contracting to see whether   R & L Contracting could place them and one of them, Mr Branch-
Smith, who gave evidence in proceedings, was in fact placed.  R & L Contracting did not offer a position to the Applicant and 
his relationship to the Respondent was brought to an end in acrimonious circumstances.  The Respondent’s witness through its 
site representative Mr Preedy was that Mr Thomas became aggressive and wanted to fight with him.  Mr Preedy declined to 
engage in that activity and in due course within a day or so the Applicant’s relationship with the Respondent was brought to an 
end. 

Witness Credibility 

16 The proceeding recitation of the evidence is sufficient for the purposes of these Reasons.  The Commission has had the 
advantage of hearing evidence from the Applicant and his witness Mr Branch-Smith.  Mr Branch-Smith had been employed on 
the work at the same time as the Applicant.  He gave evidence by video link and told the Commission his memory of events 
involving him and the Applicant.  His evidence, which I accept, is important in the assessment one makes of the evidence of 
Mr Thomas and the weight that should be given. 

17 Mr Thomas gave evidence and the lasting impression was that he was prepared to tell a story to suit the purposes of his case.  
His evidence was severely depleted in cross examination by Counsel for the Respondent, Ms Gibbs, but in particular on a 
major point his evidence differed from the evidence of his witness Mr Branch-Smith concerning events at the Ravensthorpe 
Tavern.  The evidence of Mr Branch-Smith supports the evidence of Mr Preedy about the condition the Applicant was in 
during those events.  The evidence of Mr Branch-Smith does not corroborate the evidence of Mr Thomas; on the contrary it 
corroborates the evidence of Mr Preedy on behalf of the Respondent.  All in all Mr Thomas’s evidence is not satisfactory and 
its probative value is questionable. 
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18 The evidence given on behalf of the Respondent by Mr Preedy and Mr Keller does not suffer from the same limitations as that 

of Mr Thomas.  Their evidence essentially corroborates, and in addition the evidence Mr Branch- Smith on an important point, 
that of Mr Preedy.  I have decided that in the circumstances because of the doubts I have of the reliability of Mr Thomas’s 
evidence that where his evidence differs from that advanced on behalf of the Respondent I favour that produced on behalf of 
the Respondent.   

Employee or Contractor 
19 The Commission has jurisdiction to determine a matter such as the one referred if Mr Thomas was an employee as defined in 

s7 of the Act.  The suggestion from the Respondent is that he was not. 
20 The status of Mr Thomas needs to be determined and therefore some commentary on the definition of an employee in s7 of the 

Act is necessary.  Section 7 relevantly defines employee:  
“ “employee” means –  

(a) any person employed by an employer to do work for hire or reward including an apprentice or trainee; 
(b) any person whose usual status is that of an employee; 
(c) any person employed as a canvasser whose services are remunerated wholly or partly by commission or 

percentage reward; or 
(d) any person who is the lessee of any tools or other implements of production or of any vehicle used in the 

delivery of goods or who is the owner, whether wholly ort partly, of any vehicle used in the transport of goods 
or passengers if he is in all other respects an employee, 

but does not include any person engaged in domestic service in a private home  
unless –  
(e) more than 6 boarders or lodgers are therein received for pay or reward; or 
(f) the person so engaged is employed by an employer, who is not the owner or  
occupier of the private home, but who provides that owner or occupier with the services of the person so engaged;” 

The meaning of this section has been subject to litigation before the Industrial Appeal Court on a number of occasions.  In 
particular in Transport Workers Union of Australia, Industrial Union of Workers, Western Australian Branch v Readymix 
Group (WA) and Ors (1981) 61 WAIG 1705.  This case was an analysis of the definition which existed at that time and it has 
since changed in that the present definition contains a number of exclusive definitions expressed disjunctively.  The definition 
in paragraph (d) is an alternative but exclusive definition of “employee”.  That is, in the case of a person who satisfies the 
terms of paragraph (d) by leasing or owning of tools or a vehicle as set out.   The person can only fall within the statutory 
definition “if in all other respects” that person is an employee.  This means that even though in paragraph (d) the stand alone 
category of employee is defined, the reference to “if in all other respects an employee” means, if one applies the common law 
test and if the person is found to be an employee on this basis, then the ownership of tools etc can be disregarded.  This is a 
consistent construction with the definition as a whole and does not lead to absurdity or repugnance with any other provision 
of the Act. 

21 This needs to be applied to the test set out in the decision of Industrial Appeal Court in United Construction Pty Ltd v Birighitti 
(2003) 83 WAIG 434 which concludes that if looking at the relationship in its totality, the indicia are against the Applicant 
then his claim must fail as he would not have been an employee as defined in paragraph (d) of the definition in s7.1 of the Act. 

22 As an extension of this and applying the principles in Birrighitti (ibid) whether Mr Thomas was an employee of the 
Respondent depends on two things.  First, whether common law says that he was an employee; and second; whether a 
particular piece of legislation says for a particular purpose, for instance workers compensation or occupational health and 
safety, that he should be treated as an employee whatever the common law says. 

23 In addition to Birighitti (ibid) the parties have referred me to the classic authorities on these matters.  Ms Gibbs drew my 
attention to Stevens v Broderick Sawmill & Co Pty Ltd (1966) 160 CLR 16, Gary John Hollis v Vabu Pty Ltd T/A Crises 
Courier (2001)  HCA 44, Francesca v Robe Master International Pty Ltd (1999) 79 WAIG 1886 and Roger Gord v 
Troubleshooters Pty Ltd (1995) 75 WAIG 85 252.  I do not intend to deal with these authorities in great detail but they have 
established a series of indicia which allows a final judgement to be made about whether the overall relationship is one of 
employee and employer.   

24 First is how the parties define the relationship themselves.  The order in which I deal with the indicia is no indication of weight 
I give them.  I have examined them as they occurred in the proceedings.  Exhibit S2 is important.  On the face of it, it names 
classification; a rate of pay; defines a working week; advises Mr Thomas that he is covered by workers compensation benefits 
taken out by the Respondent; advises that he is to receive superannuation deposited into an account in his name; that there is a 
continuous cycle of work; a 13 day fortnight with every second Sunday off; he is to be paid fortnightly into his nominated 
bank account and he is to wear a uniform to be replaced on a new for old basis.  In addition he is to be paid one hours 
travelling per day until he is accommodated and five hours travel time when on R & R.  There is a particular rate per hour 
when rained off and that on a day that he is rained off he receives a maximum payment.  He is to give 7 days notice in writing 
and is responsible for repair and replacement of damaged tools.  This document has all the hallmarks of a contract of service. 

25 It appears from the evidence that the degree of control over Mr Thomas’s work was subject to the normal supervision of 
persons of reasonable skill levels on the building site.  There were supervisors who visited the work from time to time who 
ensured that it was being executed in accordance with the Respondent’s requirements.  Mr Thomas was not free to execute the 
work in any way that he saw fit or in any order that he saw fit.  There was a significant degree of control over his work. 

26 Next is the amount of integration of Mr Thomas into the Respondent’s business.  He wore a uniform which identified him as 
being a part of the Respondent’s operations.  It said that the uniform was ordered by the Owner for safety purposes but 
nevertheless he was required to wear a uniform of a type which identified him of being part of the Respondent’s business. 

27 How he was paid is another factor.  If he was paid by results this might support the contention he was an independent 
contractor.  The method of payment here was that the Respondent says the Applicant agreed to work as a contractor on a rate 
per hour of something in the vicinity of $38.00.  This is far above the rate one would achieve under an award or at least it 
produces the similar amount of money which would have been produced under an award if the same hours had been worked.  
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Mr Thomas was required to submit invoices.  Invoice books were supplied by the Respondent but nevertheless invoices were 
to be submitted fortnightly.  The amount to be paid was assessed and paid directly into his bank account.  Absent other indicia 
to the contrary this may support the contention that there was a relationship of independent contractor with the Respondent 
particularly when one accepts that there was no tax file number submitted and no taxation was deducted. 

28 Where there is an obligation to work and if the Respondent had the right to dictate hours of work and the contractor could not 
refuse the tasks supports the relationship being employer/employee.  Clearly here there is a set time of work for the site, the 
hours were specified, and it was not within Mr Thomas’s power to work at any other times.  He was required to work when the 
Respondent said he would and this supports the contention that he may have been an employee. 

29 Provision of leave, superannuation and other entitlements that usually apply to employee and not an independent contractor, 
are here present.  Mr Thomas is covered by the Respondent’s workers compensation policy and he was entitled to 
superannuation payments.   

30 The place of work was fixed.  The Applicant had no option but work wherever he was directed by the Respondent nor did he 
have the right to delegate work to others.  He could not subcontract the work to anyone.  Income tax was not deducted nor was 
there any arrangement for withholding tax to be paid as far as one can ascertain from the evidence.  Finally whether a 
contractor provides a similar service for the general public for instance if he advertises or public tenders.  There is no evidence 
that Mr Thomas did work for other people when his relationship as a granolithic worker finished with the Respondent.  He did 
do work as a panel beater but that is in a separable and distinguishable arrangement.  It appears there was no scope for him to 
bargain for remuneration.  It seems that there was an amount of money offered and that was the pay for the hours of work 
regardless of what Mr Thomas might think. 

31 When all of these indicia are weighed together the preponderance of them is heavily in favour of the conclusion that 
notwithstanding the assertion that Mr Thomas was a contractor, he was not in fact in that status.  It is more likely that he was 
in the status of an employee.  It is open to find that on balance Mr Thomas was an employee and I so find. 

32 This means that Mr Thomas’s employment can be categorised within the definitions set out in s7 of the Act.  The Commission 
has jurisdiction because it had cognisance of the matter through s44 of the Act upon an application by the CFMEUW to the 
Commission to exercise its powers under that Act to convene a conference in relation to an industrial dispute. 

33 That finding should not be taken to mean that the Commission is not without criticism of Mr Thomas in terms of how he 
conducted himself before and through these proceedings.  The inference is open to be drawn that Mr Thomas knew about the 
categorisation of him as a subcontractor by the Respondent and happily went along with it because it meant that he received 
money without appropriate PAYE taxation.  He could have refused to enter into the relationship but he did not.  He is not a 
man inexperienced with this type of relationship and it is open to conclude and I do that he readily went along with it because 
he saw a financial benefit to himself. 

34 It is only now when the relationship has ended in an unsavoury way that he seeks to assert that he is an employee and seeks the 
protection of this Commission and the application of its powers against the Respondent to enforce it to pay him compensation 
for what he calls an unfair dismissal.  The submission by Ms Gibbs that the Applicant comes to this Commission with unclean 
hands is well founded. 

Consideration 
35 Having concluded that Mr Thomas was an employee I now need to deal with the events leading to his termination.  The issues 

concerning his conduct, that is, failure to properly advise when he was going to be absent, the confusion about his conduct 
when a drug test was to be conducted on site and his drinking habits in the hotel are not matters I intend to analyse individually 
because they were not of themselves the reason for his termination as asserted by the Respondent. 

36 In general though it is open to conclude that the Respondent’s poor opinion of Mr Thomas generated from his conduct was 
understandable.  He was certainly a problematic employee and the warnings that were given to him were issues which would 
be in the mind of the employer when it came to assessing, if it was to decrease its workforce, who would go and who would 
stay.   

37 As to the need to down man the project at the stage it had reached it is open to conclude on the evidence that the Respondent 
had reached that stage in the construction of Stage 1 of the camp at Ravensthorpe.  The cost over runs generated by work of 
poor standard on the veranda granolithic works could not be accepted.  The losses ranged on occasions up to $15,000.00 an 
event.  This is a circumstance which any prudent employer would have to arrest. 

38 Mr Keller on Mr Preedy’s advice had decided that the best way to tackle this problem was to let the work to a contractor who 
had originally bid on the job.  This was done and the contractor was asked whether it would wish to pick up any of the 
employees of the Respondent.  It did not offer work to the Applicant.  It did offer work to Mr Branch-Smith who accepted it.  
There was no further work in Mr Thomas’s skill set to be done after R & L Contracting took over the granolithic part of the 
work.  I find Mr Thomas was unskilled in the areas in which the Respondent still had work for the completion of Stage 1 and 
into Stage 2. 

39 In those circumstances the Respondent was perfectly justified in bringing its granolithic operations to an end and it did so.  
This is not an uncommon event in the building industry and it is an event to which building industry rates of pay give 
cognisance. 

40 It is clear to that the giving of the notice to Mr Thomas occurred as soon as possible after the time the employer decided to 
make the decision to make him redundant.  It may well be that the termination notice was not given with the preciseness which 
the contract of employment demanded and that is a note against the Respondent.  However these things must be considered on 
balance as described by Kennedy J in Mouritz v Shire of Esperance (No.1)(1991) 71 WAIG 891.  When all of that occurred is 
put in the balance, including the need to imply the requirements of the Minimum Conditions of Employment Act, the employer 
has not acted in a way which is unfair as described in Undercliffe Nursing Home v Federated Miscellaneous Workers Union 
(1985) 65 WAIG 385. 

41 Finally if the CFMEUW were to challenge this dismissal on the basis of the wrong person was made redundant it would have 
to accept the onus of proving that there was another employee who should have been dismissed in Mr Thomas’s place, AMWU 
v Australian Shipbuilding Industries (WA) Pty Ltd (1987) 79 WAIS 489.  None of those arguments were run during the case 
and therefore that onus has not been discharged. 

42 The Commission has concluded that after hearing all of the evidence and for the reasons that are set out above that this 
application should be dismissed. 
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43 I need to make some comments about the Minutes of Proposed Order for costs which were referred to earlier herein.  There 

was evidence presented during the hearing which casts considerable doubt upon the truthfulness of the information given to 
the Commission upon which it based the production of its minute.  In those circumstances the Commission lacks the 
confidence to conclude that the sum money claimed by Mr Thomas was genuine and in those circumstances it does not intend 
to issue an order for costs against the Respondent. 
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Order 
HAVING heard Ms K. Scoble of Counsel on behalf of the Applicant and Ms L. Gibbs on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
 THAT the application is hereby dismissed. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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Reasons for Decision 
(Ex Tempore) 

1 The application before the Commission is one brought pursuant to s 44 of the Industrial Relations Act (“the Act”) following 
conciliation which failed to resolve the matter by agreement between the parties. The matter was referred pursuant to s 44(9) 
of the Act for arbitration. 
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2 The issue to be determined is set out in a schedule to the s 44(9) referral which I quote as follows: 
“The applicant says that its member, Mr M Southorn, was employed by the respondent primarily as a baker. The 
applicant says its member was employed in accordance with the Bakers (Metropolitan) Award No. 13 of 1987 (“the 
Award”) and was paid $1040 net per fortnight. 
"The applicant says that its member was informed on 22 March 2004 that the respondent's business was to be sold and 
his employment was to be terminated on 31 March 2004. His last day of employment was on 31 March 2004 and he was 
not paid a severance payment in accordance with clause 30 of the Award. 
"The applicant says that its member subsequently discovered that the respondent's business had not been sold and that 
there had been no valid reason for the termination of his employment. The applicant says that the respondent has 
exercised its right to terminate the employment relationship in a manner that is unfair, harsh or oppressive. The 
respondent objects to and opposes the applicant's claim." 

3 The evidence adduced in these proceedings was given by both the applicant and the respondent employer. The principal 
witnesses for the parties were for the applicant, Mr Southorn and for the respondent, Mr Clark and Ms Rogers. What the 
Commission will now do is generally summarise the evidence as it was adduced by the principal witnesses. 

4 Mr Southorn testified that he commenced employment for the respondent bakery in or about May 2001 as a baker. He 
informed the Commission that in or about January 2002 a person whom it seems was then employed by the respondent 
indicated that both he and his wife had an interest in purchasing the bakery and if they did successfully do so that he, Mr 
Southorn, would continue in employment. It would seem that for some reason indeterminate on the evidence there was no 
purchase of the business by that individual. 

5 Mr Southorn also testified that in about mid-2003, as a consequence of some difficulties he experienced with superannuation 
contributions by the respondent employer, the relationship between he and one of the respondent's principals, Mr Clark, 
somewhat deteriorated.  

6 It seems that deterioration continued through up until just prior to Christmas 2003 when, on Mr Southorn's evidence, there 
was some form of a confrontation between both Mr Southorn and Mr Clark. Mr Southorn indicated during the course of that 
conversation that given the relationship as it had then become between both of them, it may be appropriate for he and the 
respondent to “go their separate ways”. 

7 It seems that as a consequence of a further agreement between the parties, Mr Southorn then took a period of leave for 
approximately two weeks. Mr Southorn also testified that he did take the leave and when he came back, to quote his 
testimony, he was "hanging in" with the respondent to see if the position was going to change. 

8 It seems the next relevant event on the evidence was on or about 17 March 2004 when, on the evidence of Mr Southorn, a 
meeting was convened between Mr Clark and the bakery staff. Mr Southorn testified that the staff were present and were 
advised by Mr Clark that the business had been sold and that new owners would be taking over on or about 1 April 2004. Mr 
Southorn testified that Mr Clark informed the gathered employees that the new owners, whose identity was not then divulged, 
were investors from Kalgoorlie and it seems from other evidence before the Commission that the initial intention was at least 
that the investors take a passive role in the operation of the business. 

9 Mr Southorn then testified that a few days later he received a memorandum from both Mr Clark and Ms Rogers dated 22 
March 2004, setting out and confirming in writing what the employees had been informed at the earlier meeting. For relevant 
purposes, the memorandum in the first paragraph says: 

"As discussed with you all, there is currently on offer on the bakery which is expected to settle on 1 April 2004." 
It seems from the first line of the memorandum the word "on" should be read as "an." The note goes on to say: 

"You have all been issued with two weeks notice which expires on Wednesday 31 March, 2004. Unless indicated to you 
otherwise, this will be your final day, and any outstanding holiday pay and superannuation entitlements will be paid up to 
this date." 

Significantly, the third paragraph of that memorandum goes on to say, and I quote: 
"The prospective new Owner(s) have directed us to recruit new staff, extending an invitation to current staff to re-apply 
and express your interest in remaining on. An advertisement has been placed in The West Australian for staff." 

10 Mr Southorn's evidence was that given the stresses which had been upon him for some time and his understandable lack of 
ease about seeking employment with an unidentified employer, he decided that he would not pursue the employment option 
as was foreshadowed in the memorandum from the respondent. Mr Southorn also testified that he informed the respondent of 
this and the respondent's evidence, which I'll come to in due course, was that Mr Southorn made it quite clear he had no 
interest in taking up that proposal. 

11 The evidence of Mr Southorn was that he worked up until 31 March 2004 and returned, it seemed, on or about 1 April 2004 to 
collect his holiday pay. Mr Southorn then informed the Commission that he immediately set about obtaining alternative 
employment and was successful with another employer and commenced employment on or about 17 April 2004. Mr Southorn 
denied in his testimony that he was approached by either Mr Clark or Ms Rogers requesting that he continue on after 31 
March 2004 and nor had he been made any offer of ongoing employment since that time. 

12 The principal witness on behalf of the respondent employer was Mr Clark who was one of two partners responsible for 
running the respondent's business. In summary his testimony was that in about December 2002 both he and his business 
partner, Ms Rogers, were approached by a staff member and his wife in relation to a possible purchase of the respondent's 
business. It seems from his testimony that there was some discussion about purchase price and other matters. It seems also, 
from Mr Clark's testimony, that the date of settlement of the transaction was left somewhat up in the air. Mr Clark also 
informed the Commission that by about February 2004 the sale of the respondent's business seemed to be firming and indeed, 
on his own testimony, by mid-March the respondent's owners were confident that settlement would proceed on or about 31 
March 2004 with the new owners of the business commencing on or about 1 April 2004.  

13 He testified that the employees were kept aware of these developments and referred to the meeting of staff, on his evidence, 
on 18 March when the sale was announced. It was Mr Clark's evidence that Ms Southorn was present at this meeting. Mr 
Clark referred to the memorandum issued by Ms Rogers advising of the sale and that the employees were given notice of 
termination of employment effective 31 March 2004. Also in Mr Clark's evidence was reference to him staying on as the 
manager of the business until the new owners were in complete control of the operation. 
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14 He then informed the Commission in his evidence that some short time after the distribution of the memorandum to the staff, 

it became clear to the respondent that the sale transaction would not proceed as it had been planned. His evidence was that 
staff were informed of this and were requested to remain in their positions. In relation to Mr Southorn, Mr Clark's evidence 
was that he was well aware that Mr Southorn had indicated that he had no desire to remain with the respondent and was 
exploring other alternatives. On Mr Clark's evidence, on or about 31 March 2004 he requested Mr Southorn to at least work 
for a day or two, which Mr Southorn refused. Thereafter, Mr Clark testified that he had to undertake, it seems, much of the 
baking work in the business until the situation stabilised. 

15 There was evidence also before the Commission from the business partner of Mr Clark, Ms Rogers. Her evidence was 
generally consistent with that of Mr Clark as to the relevant events up until the middle of March 2004 and what occurred at 
the end of that month. Her testimony largely affirmed Mr Clark's evidence that the staff were informed of the prospective 
sale, and that the employees were invited to submit applications for employment with the new employer, who was anticipated 
to take over the business from 1 April 2004. 

16 Ms Rogers' evidence also was that during the week or thereabouts following the issuance of the memorandum of 22 March 
2004, she had a discussion with Mr Southorn as a result of which she was clearly informed that he had no desire to remain 
with the respondent, and nor was he intending to seek employment with the new prospective owner, for the reasons that he 
had already expressed in his evidence. 

17 The Commission turns to its consideration of the matter in light of that evidence. In relation to, relevantly, the principles they 
are well settled in matters of this kind.  The relevant test as to whether a dismissal is harsh, oppressive or unfair is whether the 
right of the employer to dismiss an employee has been exercised so harshly or oppressively such as to constitute an abuse of 
that right, and I refer to the well known judgment of the Industrial Appeal Court in Miles v The Federated Miscellaneous 
Workers Union of Australia, Industrial Union of Workers, Western Australian Branch (1985) 65 WAIG 385.  

18 Additionally, in assessing a claim such as the present matter, it is not the province of the Commission to assume the role of 
the manager but to consider the dismissal objectively and in accordance with the obligations imposed on the Commission 
pursuant to ss 26(1)(a) and 26(1)(c) of the Act. Moreover, in my view, in objectively assessing the circumstances of the case, 
the practical realities of the workplace need to be considered and a commonsense approach to the application of the statutory 
provisions should be adopted, and in that regard I refer to Gibson v Bosmac Pty Ltd (1995) 60 IR 1. 

19 It is also the case in this jurisdiction that the lack of any procedural fairness in matters such as these can be a most important 
circumstance, and in that regard I refer to Shire of Esperance v Mouritz (1991) 71 WAIG 891.  

20 Having referred to those general and well accepted principles in this matter, I turn to the first issue, and that was the 
submission of the respondent's agent that the employment of Mr Southorn came to an end by his resignation, as a 
consequence of discussions that took place between him and Mr Clark immediately prior to Christmas in 2003. I am not to 
any extent satisfied on the evidence that the conversation between Mr Southorn and Mr Clark at that time, or at any other 
time, on the evidence would constitute notice of resignation by him. In my view, that conclusion simply is not open on the 
evidence.  

21 In this case, on the evidence, I am satisfied on balance and it is, in my view, conceded properly by the applicant union that as 
a matter of fact there was no redundancy circumstance which came into existence because the sale transaction which was to 
proceed at the end of March 2004, as announced to employees on or about 17 March 2004, did not proceed. 

22 In my opinion, on the facts before the Commission, it cannot be said that there was a redundancy. The respondent, by the 
terms of the Minimum Conditions of Employment Act 1993 and the relevant baking industry award, was obliged to consult 
with the employees in the case of significant changes and redundancy, and in the circumstances before the Commission at the 
material time I am satisfied the respondent did so, on the evidence, by meeting with the employees concerned and advising 
them as to the prospective sale and what was proposed in relation to their future employment. 

23 On the evidence, which is uncontroversial in this matter, the sale of the respondent's business did not proceed, and I accept on 
the evidence that Mr Southorn had made it plain that he did not intend to seek employment with the new owner, 
understandably, because that person's identity was then unknown and he wished to pursue employment options with, as it 
were, a known entity. The Commission accepts that evidence, and in my opinion that circumstance is quite understandable for 
any employee. Therefore, as I have said, Mr Southorn understandably declined to proceed further, and no doubt in view of the 
clear notice of termination of employment which was given to him effective 31 March 2004, he took steps, as he rightly 
should have, to pursue other career options. To his credit, it seems that Mr Southorn quickly found alternative employment 
shortly after 31 March 2004 as a baker, and commenced that employment on or about, it seems on the evidence, 17 April 
2004. 

24 In this case, the issue for the Commission is whether the right of the respondent to give notice of termination of employment 
to Mr Southorn, and it is only Mr Southorn's circumstances that the Commission is concerned with, and I emphasise that, and 
the actual termination of employment that took place was harsh, oppressive or unfair. In matters of this kind, each case must 
turn on its own facts and circumstances and whether, as a matter of equity and good conscience, the applicant is entitled to 
relief as claimed, or at all. 

25 The Commission accepts on what is before it that the events of March 2004 led to considerable confusion and uncertainty for 
employees of the respondent, and Mr Southorn in particular in the context of this application. However, in all of the 
circumstances in this matter, the prospective sale of business did not proceed and in those factual circumstances and the 
absence of demonstrated malice, deceit or improper conduct by the respondent, the Commission is not able to conclude on the 
facts as found before it that the termination of Mr Southorn's employment was unfair. 

26 The Commission must also consider the circumstances of the employer as well as those of the employee. In this case, the 
commercial transaction proposed did not proceed, and the respondent acted upon information available to it at the time and 
took steps to discharge its obligations to its employees by informing them of the position and giving notice as required by 
law. The fact of the failure of the sale transaction in my opinion cannot now be held against the respondent in these 
circumstances, in particular where Mr Southorn made it plain he was not interested in pursuing employment with the new 
owner or, on the evidence, remaining beyond 31 April 2004, for reasons which I emphasise, as I have already said, were 
entirely understandable.  

27 In all of those circumstances, I am simply not persuaded that it has been demonstrated that the employer abused its lawful 
right to terminate the contract of employment, and in those circumstances the application will be dismissed.  
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2005 WAIRC 01576 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
CLARKS BREAD AND PATISSERIE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 5 APRIL 2005 
FILE NO/S CR 170 OF 2004 
CITATION NO. 2005 WAIRC 01576 
 
 
Result Application dismissed 
Representation 
Applicant Ms N Ireland 
Respondent Mr C Fayle as agent 
 
 

Order 
HAVING heard Ms N Ireland on behalf of the applicant and Mr C Fayle as agent on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

CONFERENCES—Notation of— 

Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

Health Services Union of 
Western Australia (Union 
of Workers) 

Honourable Minister for 
Health in his 
incorporated capacity 
under section 7 of the 
Hospitals and Health 
Services Act (WA) as 
the hospitals formally 
comprised as the Board 
of the North 
Metropolitan Health 
Service 

SCOTT C 
PSAC 22/2005 

N/A Dispute regarding 
relocation of 
employee to Sir 
Charles Gardiner 
Hospital 

Concluded 

Health Services Union of 
Western Australia (Union 
of Workers) 

Honourable Minister for 
Health in his 
incorporated capacity 
under section 7 of the 
Hospitals and Health 
Services Act (WA) as 
the WA Country Health 
Service 

SCOTT C 
PSAC 24/2005 

20/05/2005 Dispute regarding 
the classification of 
Norpay Coordinator 

Concluded 

Health Services Union of 
Western Australia (Union 
of Workers) 

Honourable Minister for 
Health in his capacity as 
the Hospital Board for 
Metropolitan Health 
Services 

HARRISON C 
PSAC 2/2005 

19/01/2005, 
31/03/2005, 
5/05/2005 

Dispute regarding 
union member 
being stood down 
without pay 

Discontinued 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

Broadsword Security 
Pty Ltd and Qantas 
Airlines Limited 

HARRISON C 
C 253/2004 

19/01/2005 Dispute regarding 
termination of 
employment of 
union member 

Referred 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

Broadsword Security 
Pty Ltd and Qantas 
Airlines Limited 

HARRISON C 
CR 253/2004 

N/A Dispute regarding 
termination of 
employment of 
union member 

Discontinued 
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Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

Department of Health 
Western Australia 

SCOTT C 
C 66/2005 

22/04/2005 Alleged unfair 
dismissal of a union 
employee 

Concluded 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

John Forrest Senior 
High School Parents & 
Citizens Association 

HARRISON C 
C 211/2004 

19/11/2004 Dispute regarding 
termination of 
employment of 
union member 

Discontinued 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

Olten Pty Ltd t/as MSA 
Security 

HARRISON C 
C 14/2005 

N/A Dispute regarding 
the termination of 
several union 
members 

Discontinued 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

Skyside Holdings Pty 
Ltd t/as Newpark 
Tavern 

HARRISON C 
C 3/2005 

N/A Unfair termination 
of employment 

Discontinued 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

Uniting Church Homes HARRISON C 
C 71/2005 

N/A Dispute regarding 
termination of 
employment 

Discontinued 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union - Western 
Australian Branch 

Argyle Diamond Mines 
Pty Limited 

WOOD C 
C 59/2005 

29/04/2005 Dispute regarding 
termination of 
employment 

Concluded 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

Optic Vision 
International 

GREGOR SC 
CR 213/2004 

N/A Alleged termination Discontinued 

The Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing and 
Allied Service s Union of 
Australia (CEPU) 

Western Power 
Corporation 

WOOD C 
C 1/2005 

19/01/2005 Dispute regarding 
unfair dismissal of 
Wayne John 
Murphy 

Referred 

The Western Australian 
Police Union of Workers 

Commissioner of Police SCOTT C 
PSAC 12/2005 

11/03/2005 Dispute regarding a 
stand down order to 
a union member 

Concluded 

The Western Australian 
Police Union of Workers 

Commissioner of Police SCOTT C 
PSAC 14/2005 

18/03/2005 Dispute regarding 
secondary 
employment of an 
employee 

Concluded 

The Western Australian 
Police Union of Workers 

Commissioner of 
Police, Western 
Australian Police 
Service 

SCOTT C 
PSAC 14/2003 

10/04/2003, 
9/5/2003, 
20/10/2003, 
7/11/2003, 
31/05/2004, 
5/07/2004, 
11/10/2004, 
31/05/2005 

Alleged breach of a 
PSA Order 

Concluded 

West Australian 
Newspapers Limited 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

WOOD C 
C 21/2005 

23/02/2005, 
2/03/2005, 
9/03/2005, 
23/03/2005, 
11/05/2005 

the use of casual 
press cleaners to 
work casual shifts 

Concluded 

West Australian 
Newspapers Ltd 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

WOOD C 
C 18/2005 

23/02/2005, 
2/03/2005, 
9/03/2005, 
11/05/2005 

Dispute regarding 
the allocation of 
overtime 

Concluded 

West Australian 
Newspapers Ltd 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

WOOD C 
C 19/2005 

23/02/2005, 
2/03/2005, 
9/03/2005, 
23/03/2005, 
11/05/2005 

Dispute regarding 
the reallocation of 
position 

Concluded 
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Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

West Australian 
Newspapers Ltd 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

WOOD C 
C 20/2005 

23/02/2005, 
2/003/2005, 
9/03/2005, 
11/05/2005 

Intention to pay 
meal money by 
electronic funds 
transfer 

Concluded 

West Australian 
Newspapers Ltd 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch and 
Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, 
Engineering & 
Electrical Division 

WOOD C 
C 30/2005 

2/03/2005, 
23/03/2005, 
11/05/2005 

Dispute regarding 
restrictions on 
tradespeople 
carrying out duties 

Concluded 

 

CORRECTIONS— 
2005 WAIRC 01746 

CITY WIDE ROOF TILING / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
PW & DM PERRY FAMILY TRUST T/A CITY WIDE ROOF TILING 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY, 3 JUNE 2005 
FILE NO/S AG 58 OF 2005 
CITATION NO. 2005 WAIRC 01746 
 
 
Result Correction Order 
 
 

Correcting Order 

WHEREAS on 19th May 2005 an Order in this matter was deposited in the Office of the Registrar; and 

WHEREAS there was an error in the Order; and 

WHEREAS that Order should have read: 

THAT the agreement made between the two parties lodged in the Commission on 8th April 2005 entitled City Wide Roof 
Tiling/CFMEUW Industrial Agreement 2004-2007 be registered as an Industrial Agreement. 

NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 

THAT the Order should be corrected to read: 

THAT the agreement made between the two parties lodged in the Commission on 8th April 2005 entitled City Wide Roof 
Tiling/CFMEUW Industrial Agreement 2004-2007 be registered as an Industrial Agreement. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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2005 WAIRC 01747 
EDWARD MCKRILL / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
EDWARD PATRICK  MCKRILL JNR 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY, 3 JUNE 2005 
FILE NO. AG 59 OF 2005 
CITATION NO. 2005 WAIRC 01747 
 
 
Result Correcting Order 
 
 

Correcting Order 
WHEREAS on 19th May 2005 an Order in this matter was deposited in the Office of the Registrar; and 
WHEREAS there was an error in the Order; and 
WHEREAS that Order should have read: 

THAT the agreement made between the two parties lodged in the Commission on 8th April 2005 entitled Edward 
McKrill/CFMEUW Industrial Agreement 2004-2007 be registered as an Industrial Agreement. 

NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 

THAT the Order should be corrected to read: 
THAT the agreement made between the two parties lodged in the Commission on 8th April 2005 entitled Edward 
McKrill/CFMEUW Industrial Agreement 2004-2007 be registered as an Industrial Agreement. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2005 WAIRC 01748 
MALCO MAINTENANCE / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
MALCO MAINTENANCE PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY, 3 JUNE 2005 
FILE NO. AG 61 OF 2005 
CITATION NO. 2005 WAIRC 01748 
 
 
Result Correcting Order 
 
 

Correcting Order 
WHEREAS on 19th May 2005 an Order in this matter was deposited in the Office of the Registrar; and 
WHEREAS there was an error in the Order; and 
WHEREAS that Order should have read: 

THAT the agreement made between the two parties lodged in the Commission on 8th April 2005 entitled Malco 
Maintenance/CFMEUW Industrial Agreement 2004-2007 be registered as an Industrial Agreement. 

NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 
THAT the Order should be corrected to read: 
THAT the agreement made between the two parties lodged in the Commission on 8th April 2005 entitled Malco 
Maintenance/CFMEUW Industrial Agreement 2004-2007 be registered as an Industrial Agreement. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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PROCEDURAL DIRECTIONS AND ORDERS— 
2005 WAIRC 01553 

GOVERNMENT DREDGE MASTERS, MATES AND ENGINEERS AWARD 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN MARITIME OFFICERS UNION 
APPLICANT 

-v- 
MINISTER FOR PLANNING AND INFRASTRUCTURE  

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 13 MAY 2005 
FILE NO/S APPL 1559 OF 2002 
CITATION NO. 2005 WAIRC 01553 
 
 
Result Application discontinued 
 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to section 40 of the Industrial Relations Act 1979 for the 
cancellation of the Government Dredge Masters, Mates and Engineers Award in Application 503 of 2005; 
AND WHEREAS the Commission on its own motion cancelled the award on 13 May 2005; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

2005 WAIRC 01560 
DEPARTMENT OF MARINE AND HARBOURS, HARBOUR MASTERS, RELIEVING HARBOUR 

MASTERS AND ASSISTANT HARBOUR MASTERS AWARD, 1984 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN MARITIME OFFICERS UNION - WESTERN AREA UNION OF 
EMPLOYEES 

APPLICANT 
-v- 
MINISTER FOR PLANNING AND INFRASTRUCTURE 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE MONDAY, 16 MAY 2005 
FILE NO/S APPL 1560 OF 2002 
CITATION NO. 2005 WAIRC 01560 
 
 
Result Application discontinued 
 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to section 40 of the Industrial Relations Act 1979 for the 
cancellation of the Department of Marine and Harbours, Harbour Masters, Relieving Harbour Masters and Assistant Harbour 
Masters Award, 1984 in Application 502 of 2005; 
AND WHEREAS the Commission on its own motion cancelled the award on 13 May 2005; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 
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2005 WAIRC 01559 
OUTSTATION PILOT CREWS - HARBOUR AND LIGHT DEPARTMENT AWARD, 1981 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN MARITIME OFFICERS UNION – WESTERN AREA UNION OF EMPLOYEES 

APPLICANT 
-v- 
DEPARTMENT OF PLANNING AND INFRASTRUCTURE 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE MONDAY, 16 MAY 2005 
FILE NO/S APPL 1561 OF 2002 
CITATION NO. 2005 WAIRC 01559 
 
 
Result Application discontinued 
 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to section 40 of the Industrial Relations Act 1979 for the 
cancellation of the Outstation Pilot Crews – Harbour and Light Department Award, 1981 in Application 501 of 2005; 
AND WHEREAS the Commission on its own motion cancelled the award on 13 May 2005; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

2005 WAIRC 01558 
ENGINEERING TRADES, (FREMANTLE PORT AUTHORITY) AWARD,1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES FREMANTLE PORT AUTHORITY 

APPLICANT 
-v- 
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING,PRINTING AND KINDRED 
INDUSTRIES UNION OF WORKERS,WESTERN AUSTRALIAN BRANCH, CEPU PLUMBING 
DIVISION WA BRANCH 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE MONDAY, 16 MAY 2005 
FILE NO/S APPL 1307 OF 2003 
CITATION NO. 2005 WAIRC 01558 
 
 
Result Application discontinued 
 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to section 40 of the Industrial Relations Act 1979 for the 
cancellation of the Engineering Trades, (Fremantle Port Authority) Award, 1968 in Application 500 of 2005; 
AND WHEREAS the Commission on its own motion cancelled the award on 13 May 2005; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 
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2004 WAIRC 11459 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JAMES ANTHONY ALDERSEA 
APPLICANT 

 -v- 
 ENVIRONMENTAL INDUSTRIES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 13 MAY 2004 
FILE NO/S APPLICATION 102 OF 2004 
CITATION NO. 2004 WAIRC 11459 
 
 
Result Direction issued 
Representation 
Applicant Mr K Trainer as agent 
Respondent Mr D Jones as agent 
 
 

Direction 
HAVING heard Mr K Trainer as agent on behalf of the applicant and Mr D Jones as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1 THAT each party shall give an informal discovery by serving its list of documents by 10 June 2004. 
2 THAT inspection of documents shall be completed by 17 June 2004. 
3 THAT the matter be listed for hearing for one day. 
4 THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 01677 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER REMAJ 
APPLICANT 

-v- 
DIRECTOR GENERAL OF EDUCATION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 1 JUNE 2005 
FILE NO/S APPL 467 OF 2004 
CITATION NO. 2005 WAIRC 01677 
 
 
Result Application discontinued 

 
 

Order 
WHEREAS this is an application pursuant to s78 of the Public Sector Management Act 1994; and 
WHEREAS on 26 May 2004 Deputy Registrar Bastian pursuant to a delegation under Regulation 111 of the Industrial Relations 
Commission Regulations 1985 conducted conciliation proceedings between the parties however the respondent did not attend the 
conference; and 
WHEREAS on 14 June 2004 the Commission convened a further conference for the purpose of conciliating between the parties; 
and 
WHEREAS at the conclusion of that conference the parties were given time for further discussions; and 
WHEREAS on 5 August 2004 and 7 September 2004 the applicant’s representative advised the Commission that discussions were 
ongoing between the parties; and 
WHEREAS on 13 September the applicant’s representative advised the Commission that the parties had reached an agreement; and 
WHEREAS the Commission contacted the applicant on several occasions seeking advice as to whether the settlement had been 
effected; and 
WHEREAS on 11 May 2005 the Applicant filed a Notice of Discontinuance in respect of the application; and 
WHEREAS on 25 May 2005 the Respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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2005 WAIRC 01680 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN RED CROSS BLOOD SERVICE, WESTERN AUSTRALIA 
APPLICANT 

-v- 
AUSTRALIAN SERVICES UNION, WESTERN AUSTRALIAN CLERICAL AND SERVICES 
BRANCH 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 25 MAY 2005 
FILE NO APPL 1028 OF 2004 
CITATION NO. 2005 WAIRC 01680 
 
 
Result Application dismissed 
 
 
WHEREAS this is an application pursuant to Section 42E of the Industrial Relations Act 1979; and 
WHEREAS on the 16th, 19th, 20th and 27th days of August 2004, the 25th day of October 2004 and the 23rd day of March 2005, the 
Commission convened conferences for the purpose of conciliating between the parties; and 
WHEREAS on the 23rd day of May 2005, the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 

2004 WAIRC 13319 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROBERT JOHN PARKER 
APPLICANT 

-v- 
ORANA HOLDINGS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 15 NOVEMBER 2004 
FILE NO. APPL 1062 OF 2004 
CITATION NO. 2004 WAIRC 13319 
 
 
Result Direction issued 
Representation 
Applicant Mr E Nielsen of counsel 
Respondent Mr H Kremer of counsel 

 
 

Direction 
HAVING heard Mr E Nielsen of counsel on behalf of the applicant and Mr H Kremer of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT the respondent has leave to amend its notice of answer and counter proposal in accordance with the amended 
notice of answer and counter proposal filed on 12 November 2004. 

2. THAT the parties shall give discovery on affidavit by no later than 13 December 2004. 
3. THAT inspection of documents shall be completed by 27 December 2004. 
4. THAT the parties file and serve an outline of evidence to be adduced from each witness no later than 14 days prior to 

the date of hearing. 
5. THAT the parties give notice to one another of witnesses they require to attend at the proceedings for the purposes of 

cross-examination no later than seven days prior to the date of hearing. 
6. THAT the matter be listed for hearing for two days. 
7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2005 WAIRC 01644 
IRON ORE PRODUCTION & PROCESSING (BHP BILLITON IRON ORE PTY LTD) AWARD 2002 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE MONDAY, 23 MAY 2005 
FILE NO. APPL 1324 OF 2004 
CITATION NO. 2005 WAIRC 01644 
 
 
CatchWords Discovery - Application for leave to use documents discovered in other matter - Documents relating 

to safety - Leave granted - Industrial Relations Act 1979 (WA) s.27(1)(o)  
Result Direction issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr A Lucev of Counsel and with him Mr R Kelly of Counsel 
 
 

Reasons for Decision 
1 The applicant seeks the leave of the Commission to use, in the hearing of application 1324 of 2004, documents relating to the 

Quince and Johansen incidents which were discovered by order in C 233 of 2004. These documents were referred to in 
correspondence of the respondent of 5 April 2005 as follows: 

(a) Incident nos. 39721 and 40655 dated 18/03/04 - Quince (Track Maintenance Technician) 
(i) Incident report (x2) 
(ii) ICAM report 
(iii) Disciplinary notification letter 

(b) Incident no. 39081 dated 01/04/04 - Johansen (Traffic Controller) 
(i) Incident report (x2) 
(ii) ICAM report 
(iii) ICAM notes 
(iv) Disciplinary report 
(v) Disciplinary notification letter (memorandum – Johansen) 

2 I would grant leave to use the documents discovered in C 233 of 2004, in relation to the safety issues involving the Quince and 
Johansen incidents as identified, for the hearing in application 1324 of 2004. 

3 The award amendments sought, in part, include the issue of timing of breaks for engine drivers.  The timing of breaks may in 
part, involve a consideration of safety, comfort and convenience.  The matters referred to then on their face may have 
relevance for the award variation.  I am not persuaded that simply because the incidents involved a train controller and a Hi-
rail driver that the incidents are stripped of sufficient relevance for the issue of breaks for engine drivers on the main line.  It is 
not said that the incidents do not involve matters of fatigue. 

4 As to the submissions concerning the order and the formal obligations about discovery, I consider there is sufficient in the 
submissions of the applicant to warrant leave to be granted.  The issue of leave having been considered carefully.  The order 
issued by the Commission in C 233 of 2004 on 17 March 2005 is not fixed in concrete.  A subsequent order has since issued 
adding to the discovery sought.  The order reinforces the normal obligations for discovery that must be maintained.  The 
applicant recognised those obligations initially and again in making the application. 

5 I would add that I am dealing with documents that relate to safety.  Whilst I comprehend the respondent’s submissions about 
the need and obligation to shut one’s mind to other matters when dealing with documents of discovery in a specific matter or 
for a specific purpose, I am also aware that the respondent rightly encourages openness about safety issues.  I can therefore not 
ascribe to these documents some sensitivity that could or should prejudice the respondent in any way. 

 

2005 WAIRC 01650 
IRON ORE PRODUCTION & PROCESSING (BHP BILLITON IRON ORE PTY LTD) AWARD 2002 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE MONDAY, 23 MAY 2005 
FILE NO. APPL 1324 OF 2004 
CITATION NO. 2005 WAIRC 01650 
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Result Direction issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr A Lucev of Counsel, and with him Mr R Kelly of Counsel 
 
 

Order 
HAVING heard Mr D Schapper of Counsel on behalf of the applicant and Mr A Lucev of Counsel and with him Mr R Kelly of 
Counsel, on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 
1979, hereby directs: 

(1) THAT leave be granted to the applicant to use the following documents relating to the Quince and Johansen 
incidents for the hearing of application 1324 of 2004: 
(a) Incident nos. 39721 and 40655 dated 18/03/04 - Quince (Track Maintenance Technician) 

 (i) Incident report (x2) 
 (ii) ICAM report 
 (iii) Disciplinary notification letter 

(b) Incident no. 39081 dated 01/04/04 - Johansen (Traffic Controller) 
 (i) Incident report (x2) 
 (ii) ICAM report 
(iii) ICAM notes 
(iv) Disciplinary report 
(v) Disciplinary notification letter (memorandum – Johansen) 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

2005 WAIRC 01723 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROSALBA VICARIO 
APPLICANT 

-v- 
ITRANEX LTD AND ORS 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 1 JUNE 2005 
FILE NO APPL 31 OF 2005 
CITATION NO. 2005 WAIRC 01723 
 
 
Result Application for Discovery and Directions - Granted in part 
Representation 
Applicant Mr B. Jackson (of counsel) 
Respondent Mr T. Smetana (of counsel) 

 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to the Industrial Relations Act 1979; 
WHEREAS on 30 May 2005 the Commission convened a hearing and having heard Mr B Jackson (of counsel) on behalf of the 
applicant and Mr T Smetana (of counsel) on behalf of the respondent; 
NOW THEREFORE as written the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979 
hereby orders: 

(1) THAT within 10 (ten) days of the date this Order issues, the respondent be required to provide to the applicant 
an amended Notice of Answer and Counter Proposal. 

(2) THAT within 10 (ten) days of the date this Order issues, the applicant provide to the respondent Further and 
Better Particulars: 
(a) of the grounds on which the applicant asserts she was unfairly dismissed; and 
(b) on the annexure attached to the amended application, and specifically the years 2002, 2003 and 2004. 

(3) THAT within 21 (twenty-one) days of the date this Order issues the respondent be required to provide to the 
applicant: 
(a) the applicant’s personnel/employment file; 
(b) the applicant’s project files, containing details of the work undertaken by the applicant and time spent 

on particular projects between January 2001 and 2004; 
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(c) records detailing the periods of time when the applicant worked for the respondent; 
(d) pages from the applicant’s electronic diary from 1 January 2001 to May 2004, in the possession of the 

respondent; 
(e) all leave forms and other documents including those in relation to annual leave and maternity leave 

taken by the applicant and long service leave accrual; 
(f) all payslips, pay records, bank records or other documentation evidencing monies paid to the applicant 

by the respondent; 
(g) documentation evidencing the work and projects performed by the applicant for the respondent; 
(h) time sheets and other documents evidencing hours worked by the applicant; 
(i) all correspondence or other documents passing between respondent and the applicant; 
(j) all superannuation statements and other superannuation documents; and 
(k) any other payroll documents in relation to the applicant specified within the terms of this Order. 

(4) THAT within 21 (twenty-one) days of the date this Order issues the applicant is to provide to the respondent: 
(a) any documents relating to job applications made by the applicant between January 2001 and the end 

of 2004 including any applications to Relative Networks; 
(b) the applicant’s bank statements for the period January 2001 to the end of 2004; and 
(c) any documentation which demonstrates work carried out by the applicant for the respondent during 

the period January 2001 to the end of 2004. 
(5) THE parties have liberty to apply on short notice.  

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2005 WAIRC 01714 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JEFFREY PHILLIP VERCOE 
APPLICANT 

-v- 
NISSAN HOLDINGS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 31 MAY 2005 
FILE NO APPL 103 OF 2005 
CITATION NO. 2005 WAIRC 01714 
 
 
Result Application to change name of respondent 
Representation 
Applicant Mr J Vercoe 
Respondent Mr R Nissen 
 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
AND WHEREAS the matter was listed for conference on 12 April 2005 and 18 May 2005; 
AND WHEREAS it came to the attention of the Commission that the respondent had been incorrectly named in the application; 
AND WHEREAS the Commission formed the view that it was appropriate to make the amendment; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me, and by consent, hereby order - 

THAT the name of the respondent be deleted and replaced by Nissen Holdings Pty Ltd  
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

2005 WAIRC 01689 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHELLE BEVERLEY TAYLOR 
APPLICANT 

-v- 
MS D TAYLOR AND MR M LITTLEPAGE T/A RAZOREYE DESIGN 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 27 MAY 2005 
FILE NO APPL 167 OF 2005 
CITATION NO. 2005 WAIRC 01689 
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Result Change of name for Respondent 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Ms D Taylor  
 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
AND WHEREAS the matter was listed for conference on 10 May 2005; 
AND WHEREAS the parties agreed that the respondent had been incorrectly named in the application; 
AND WHEREAS the parties agreed to amend the applicant’s name; 
AND WHEREAS the Commission formed the view that it was appropriate to make the amendment; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me, and by consent, hereby order - 

THAT the name of the respondent be deleted and replaced by Ricochet Graphics Aust Pty Ltd and ToshTay Pty Ltd T/as 
Razoreye Design 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2005 WAIRC 01695 
DISPUTE REGARDING CHANGES TO THE DRUG AND ALCOHOL POLICY 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH AND OTHERS 
APPLICANTS 

-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 27 MAY 2005 
FILE NO C 32 OF 2005 
CITATION NO. 2005 WAIRC 01695 
 
 
Result Direction issued 
Representation 
Applicants Mr D Schapper of Counsel 
Respondent Mr R Lilburne of Counsel 

 
 

Order 
WHEREAS this is an application made pursuant to section 44 of the Industrial Relations Act 1979 and involves a dispute about the 
changes proposed by the respondent to the company wide Drug and Alcohol Policy; and 
WHEREAS conferences between the parties were convened on 8 March and 25 May 2005 and the matter remained unresolved; and 
WHEREAS the final of the revised policy was given to safety representatives on 20 May 2005, to be implemented on 27 May 2005; 
and 
WHEREAS the Commission made a recommendation to the respondent on 25 May 2005 to delay implementing the revised policy 
pending discussions with the safety representatives then present; and 
WHEREAS on 26 March 2005 the respondent advised the Commission that they did not accept the recommendation as in their 
view they had engaged in extensive consultation with employees; and 
WHEREAS the Commission convened a conference on 27 May 2005; and  
WHEREAS the Commission formed the view that further consultation about the revised policy between the parties was necessary. 
NOW THEREFORE having heard Mr D Schapper of counsel on behalf of the applicants and Mr R Lilburne of counsel on behalf of 
the respondent, the Commission, pursuant to the powers conferred on it under s.44(6)(a) and (ba)(ii) of the Industrial Relations Act, 
1979, hereby directs: 

(1) THAT the applicants forward a list of the specific difficulties they have concerning the revised Drug and 
Alcohol Policy to the respondent by Monday, 30 May 2005; 

(2) THAT the parties confer with one another over those difficulties; 
(3) THAT these discussions take place at 12 midday on Wednesday, 1 June 2005 in Port Hedland; 
(4) THAT the parties report back to the Commission in writing as to the outcomes of these discussions no later than 

15 June 2005, either jointly or if that is not practicable then separately; 
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(5) THAT the variations to the Drug and Alcohol Policy shall be of no effect from 0001 hours on 27 May 2005 
pending further order; 

(6) THAT there be liberty to apply. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

ENTERPRISE BARGAINING AGREEMENT—Notation of— 
Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

City of Swan (Trades) 
Enterprise Bargaining 
Agreement AG 55/2005 

23/05/2005 City of Swan The Automotive, 
Food, Metals, 
Engineering, 
Printing and 
Kindred Industries 
Union of Workers - 
Western Australian 
Branch 

Commissioner 
J H Smith  

Agreement 
Registered 

City Wide Roof Tiling / 
CFMEUW Industrial 
Agreement 2002-2005 AG 
58/2005 

19/05/2005 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

PW & DM Perry 
Family Trust T/A 
City Wide Roof 
Tiling 

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Cityfleet Employees 
Industrial Agreement 
Number Three (3) AG 
25/2005 

13/05/2005 City of Mandurah The Automotive, 
Food, Metals, 
Engineering, 
Printing and 
Kindred Industries 
Union of Workers - 
Western Australian 
Branch 

Commissioner 
J H Smith  

Agreement 
Registered 

Department of Justice Jury 
Officers Agreement 2005 
PSAAG 9/2005 

13/05/2005 The Attorney General, 
The Civil Service 
Association of Western 
Australia Incorporated 

(Not applicable) Commissioner 
P E Scott  

Agreement 
Registered 

Department of Treasury and 
Finance Agency Specific 
Agreement 2005 PSAAG 
12/2005 

1/06/2005 The Civil Service 
Association of Western 
Australia Incorporated, 
A/Under Treasurer, 
Department of 
Treasury and Finance 

(Not applicable) Commissioner 
P E Scott  

Agreement 
Registered 

Edward McKrill / 
CFMEUW Industrial 
Agreement 2002-2005 AG 
59/2005 

19/05/2005 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Edward Patrick 
McKrill Jnr 

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Health Service Union 
Metropolitan Health Service 
Multisystemic Therapy 
Program Agreement 2005 
PSAAG 11/2005 

1/06/2005 The Minister for Health 
Incorporated as the 
Board of the Hospitals 
Formerly Comprised in 
the Metropolitan 
Health Service Board 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

Commissioner 
P E Scott  

Agreement 
Registered 

i.d.entity.wa - LHMU State 
Enterprise Agreement 2005 
AG 68/2005 

2/06/2005 i.d.entity.wa as agent 
of and for the Roman 
Catholic Archbishop of 
Perth 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch  

Commissioner 
J L Harrison  

Agreement 
Registered 

LHMU - PB Foods Limited 
Beverage Production 
(Balcatta) Enterprise 
Agreement 2005 AG 
71/2005 

19/05/2005 Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

P B Foods Ltd Commissioner 
S J Kenner  

Agreement 
Registered 

LHMU - PB Foods Limited 
Beverage Productions 
(Balcatta) Enterprise 
Agreement 2005-2008 AG 
72/2005 

1/06/2005 Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

P B Foods Ltd Commissioner 
S J Kenner  

Agreement 
Registered 

Lotterywest Agency 
Specific Agreement 2005 
PSAAG 10/2005 

13/05/2005 The Civil Service 
Association of Western 
Australia Incorporated, 
Chief Executive 
Officer, Lotterywest 

(Not applicable) Commissioner 
P E Scott  

Agreement 
Registered 
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Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

Malco Maintenance / 
CFMEUW Industrial 
Agreement 2002-2005 AG 
61/2005 

19/05/2005 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Malco Maintenance 
Pty Ltd 

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Ministerial Chauffeurs 
Agreement 2005 AG 
74/2005 

23/05/2005 The Director General 
of the Department of 
Premierand Cabinet 

Transport Workers' 
Union of Australia, 
IndustrialUnion of 
Workers, Western 
Australian Branch 

Commissioner 
J H Smith  

Agreement 
Registered 

Murdoch College Enterprise 
Agreement 2005 AG 
73/2005 

12/05/2005 Murdoch College, The 
Independent Schools 
Salaried 
Officers'Association of 
Western Australia, 
Industrial Union of 
Workers 

(Not applicable) Commissioner 
J L Harrison  

Agreement 
Registered 

Nazareth House Salaried 
Officers Enterprise 
Agreement 2005 AG 
69/2005 

1/06/2005 The Sisters of Nazareth Health Services 
Union of Western 
Australia (Union of 
Workers) 

Commissioner 
P E Scott  

Agreement 
Registered 

Oil Bunkering (Fremantle) 
Limited, Enterprise 
BargainingAgreement 2005 
AG 81/2005 

23/05/2005 Communications, 
Electrical, Electronic, 
Energy,Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, 
Engineering & 
Electrical Div. 

BP Australia Ltd Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

TAFE Lecturers' 
Supplementary Conditions 
Agreement 2005 AG 
21/2005 

12/05/2005 Governing Council of 
Central TAFE, 
Governing Council of 
Central West TAFE, 
Director General, 
Department of 
Education andTraining 

The State School 
Teachers Union of 
W.A.(Incorporated) 

Commissioner 
J L Harrison  

Agreement 
Registered 

The Golden Egg Farms' ( 
Food Preservers ) 
Agreement 2005 AG 
19/2005 

5/05/2005 The Food Preservers' 
Union of Western 
Australia, Union of 
Workers 

West Coast Eggs 
Limited 

Commissioner 
S J Kenner  

Agreement 
Registered 

 

NOTICES—Appointments— 
Industrial Relations Act 1979 

I, the undersigned, the HONOURABLE DAVID KINGSLEY MALCOLM AC, Chief Justice of Western Australia, in exercise 
of the powers conferred on me by section 85(6) of the Industrial Relations Act 1979 (WA), DO HEREBY NOMINATE THE 
HONOURABLE RALPH LLOYD SIMMONDS, a Judge of the Supreme Court of Western Australia, to be an Acting Ordinary 
Member of the Western Australian Industrial Appeal Court from 1 June until 30 June 2005 or until the completion of the hearing 
and determination of any proceedings his Honour may be participating in at the expiration of that period. 

As witness my hand this 26th  day of May 2005. 

 
CHIEF JUSTICE OF WESTERN AUSTRALIA 
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PUBLIC SERVICE APPEAL BOARD— 
2005 WAIRC 01679 

WESTERN ASTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CAROLYN CLARKE 

APPELLANT 
-v- 
CHIEF EXECUTIVE OFFICER MINISTRY OF JUSTICE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER P E SCOTT – CHAIRMAN 
MR K TRENT – BOARD MEMBER 

 R M WARNER – BOARD MEMBER 
DATE THURSDAY, 26 MAY 2005 
FILE NO. PSAB 14 OF 2004 
CITATION NO. 2005 WAIRC 01679 
 
 
CatchWords Public Service Appeal Board – Appeal against decision to terminate appellant – Application to accept 

appeal out of time – Appeal filed outside of 21 day time limit – Relevant principles to be applied – 
Merits of the substantive appeal considered – Board satisfied applying principles that discretion 
should not be exercised – Acceptance of appeal filed out of time not granted – Industrial Relations 
Act 1979 (WA) s 27(1)(n), s 29(1)(b)(i),   s 29(3), s 80I – Public Sector Management Act 1994 (WA) 
s 81(1) and (2),  s 83(1), s 86 

Result Application for leave to file Notice of Appeal outside time limit dismissed 
Representation 
Applicant Mr D Schapper of counsel 
Respondent Mr R Bathurst of counsel  
 
 

Reasons for Decision 
COMMISSIONER P E SCOTT and MR M WARNER: 
Background 
1 The appellant seeks leave to file an appeal to the Public Service Appeal Board (“the Board”) outside the time limits of 21 days 

set by Regulation 45(2) of the Industrial Relations Commission Regulations 1985 (“the Regulations”). 
2 The appeal is against the respondent’s decision to terminate the appellant’s employment as a Community Corrections Officer 

on 21 July 2004.  The Notice of Appeal says that the appellant’s duties included administration and supervision of community 
based orders. 

3 The decision to terminate was made following the respondent suspecting the appellant of committing misconduct by: 
(a) using illegal drugs on unknown dates between 1 January 2003 and 14 April 2003; 
(b) allowing stolen property to be on her premises on unknown dates; and 
(c) contravening the Western Australian Public Sector Code of Ethics by failing to declare an interest that may 

conflict with the performance of her public duty by associating with Mr Jason Goodsen, a convicted criminal, 
and allowing him to live at her home. 

4 The appellant was informed of the suspected breaches of discipline on 12 May 2003. 
5 On around 6 June 2003, the respondent directed Peter Burgess to conduct an investigation into the suspected breaches of 

discipline.  Mr Burgess reported to the respondent on his investigation in August 2003, concluding that the first and third 
allegations of breach of discipline were proven.  The appellant was notified of this and given an opportunity to respond.   

6 On 9 October 2003, the appellant was charged with the two serious breaches of discipline relating to the use of illegal drugs on 
unknown dates between 1 January and 14 April 2003, and contravention of the Western Australian Public Sector Code of 
Ethics as set out above. 

7 On 7 November 2003, the respondent advised the appellant that he had initiated a disciplinary inquiry into those matters, and 
directed Nicoletta Ciffolilli to conduct the inquiry.  In February 2004, Ms Ciffolilli reported to the respondent on her inquiry, 
finding that the appellant had committed misconduct in respect of both allegations.  She recommended that the appellant be 
transferred to another public sector body.   

8 On 17 April 2004, the respondent informed the appellant that both charges against her had been proved and that he was 
considering dismissing her.  After the appellant’s solicitors wrote to the respondent on 29 April 2004, the respondent advised 
the appellant by letter dated 21 July 2004 that he had decided to dismiss her from her employment. 

9 PSAB 14 of 2004 was lodged with the Registrar on 10 November 2004 along with an application for leave to file the Notice of 
Appeal out of time.  The decision appealed against was said on the face of the Notice of Appeal to have been made on 28 
October 2004, however, it is clear that the decision to dismiss against which the appeal is made was the decision of 21 July 
2004.   

The Application for Leave to File Out of Time  
10 The history of the application for leave to file the Notice of Appeal out of time includes that on 10 August 2004 the appellant 

through her solicitors filed a Notice of Application pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”), to 
the general jurisdiction of the Western Australian Industrial Relations Commission (“the Commission”), claiming unfair 
dismissal.  Such an application was within time.  The respondent filed a Notice of Answer and Counter Proposal on 30 August 
2004 in response to that application, contesting the jurisdiction of the Commission to deal with the matter.  A conference was 
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convened by the Commission on 12 October 2004 at which time the issue of jurisdiction was discussed.  It seems to be 
common ground between the parties that the conference was adjourned at least partly to enable the parties to give further 
thought to the issue of jurisdiction.  On 10 November 2004, these proceedings commenced by the lodging of the Notice of 
Appeal and the Application for Leave to file the Notice of Appeal out of time.   

11 On 29 November 2004, the respondent lodged a Notice of Answer and Counter Proposal opposing the application for an 
extension of time. 

12 The Board invited the parties to indicate how they wished to proceed in respect of the extension of time application and on 13 
December 2004, Mr Fraser of the appellant’s solicitors indicated his preference to do so by way of written submissions and 
proposed a time frame of 12 January 2005 for that submission to be filed.  The respondent agreed to this course of action and 
to provide a response by 2 February 2005.   

13 On 12 January 2005 the appellant filed a submission in support of the application for extension of time.  The affidavit of Peter 
Lachlan Fraser in support of the application was filed the next day on 13 January 2005.  On 2 February 2005, the respondent 
filed a submission in opposition to the extension of time and an affidavit of Nicola Cinquina in support of the submission.   

14 We note at this point the difficulties associated with obtaining the views of the appellant’s solicitors in respect of whether the 
appellant wished to reply.  On 17 February 2005 at the direction of the Board, the Associate to the Board enquired of Mr 
Fraser whether there was anything further the appellant wished to submit and further such requests were made on 18 and 23 
February 2005.  On 24 February 2005, Mr Peter Clarke of the appellant’s solicitors advised that the appellant would like an 
opportunity to respond to matters raised in the respondent’s submission and preferred to do so by way of oral submission.  Mr 
Clarke was asked if he would kindly identify the issues ahead of time and by letter dated 2 March 2005, to the Board, Mr 
Brian Smith of the appellant’s solicitors who was said to be now handling the matter advised that he confirmed that “the 
purpose of the listing would be for argument in respect of the application for extension of time”, and indicated the view that 
“the matter would be more expeditiously determined by way of oral argument as opposed to the lodgement of further written 
submissions”.  No further information was provided which would assist in the identification of the issues the appellant wished 
to address. 

15 The appellant’s solicitors were then asked to clarify the additional issues, however, by 10 March 2005 no such advice had been 
received but it was indicated that a further submission would be put in writing.  The matter was set down for hearing for 
2.30pm on 21 March 2005.  On 18 March 2005, Mr Fraser advised that Mr Schapper would be representing the appellant at the 
hearing and that Mr Schapper had become involved only on the day before.  Mr Fraser also advised that he had only been 
advised the previous afternoon by Mr Smith that the Board had sought identification of the issues to be raised.  Mr Fraser said 
that he would speak with Mr Schapper as soon as possible to have something put to the Board.  At around 3.30pm that day, Mr 
Fraser sent to the Board by facsimile transmission a “Brief Summary of the Applicant’s Response to the Respondent’s 
Submission” and an affidavit of Peter Lachlan Fraser of 18 March 2005.   

16 The hearing scheduled for 21 March 2005 was required to be rescheduled due to the unavailability of a member of the Board 
and the hearing was convened on 30 March 2005.  At that hearing, the appellant’s counsel, Mr Schapper, advised that a 
proposed Amended Notice of Appeal had been prepared and whilst it had been served on the respondent on 17 March 2005, it 
had not been filed until the day of the hearing.  The appellant sought leave to file the Amended Notice of Appeal and to amend 
the grounds of appeal.  The respondent did not object and leave was granted.  The amended grounds of appeal dealt further 
with issues of the inquirer’s recommendation to the respondent that the appellant be transferred to another public sector body 
and the respondent’s failure to accept that recommendation and decision to dismiss the appellant.  It dealt further with the 
ground that the penalty was harshly inappropriate.   

The Disciplinary Process 
17 The submissions and documents presented to the Board demonstrate that the appellant commenced employment in the public 

service in September 1979.  According to Mr Cinquina’s affidavit, which appears not to be challenged by the appellant in this 
regard, the appellant commenced acting as a Community Corrections Officer with what is now the Department of Justice in 
October 1991 and was appointed permanently as a Community Corrections Officer in November 1997. 

18 On 12 May 2003, the respondent wrote to the appellant advising her that she was suspected of committing the following 
breaches of discipline: 

“1. You committed misconduct in that you used illegal drugs on unknown dates between 1 January 2003 and 14 
April 2003. 

2. You committed misconduct in that you allowed stolen property to be on your premises on unknown dates. 
3. You contravened the Western Australian Public Sector Code of Ethics in that you failed to declare an interest 

that may conflict with the performance of your public duty by associating with Mr Jason Goodson (sic) and 
allowing him to live at your home.” 

19 On 14 May 2003, the appellant responded to the allegations in the following terms, formal parts omitted: 
“I am writing in response to your letter dated 12 May 2003 in which you refer to, ‘suspected breach of discipline pursuant 
to section 81(1) of the Public Sector Management Act 1994’.  I thank you for the opportunity to finally respond to what I 
consider to be unfounded rumours and unsubstantiated allegations. 
In response to the first alleged breach of discipline I wish to strongly deny that I have engaged in any form of illicit drug 
use during the course of my employment with the Department of Justice.  I have no desire or interest to engage in such 
activity having had the opportunity of working with offenders on a daily basis and witnessing first hand the negative 
impact that substance abuse can place on a person’s life. 
In response to the second allegation I am not aware of any stolen property ever entering my premises and certainly would 
not jeopardise 23 years service within the Department to consider engaging in any such illegal activity. 
Both of the above allegations are further negated by the fact that I have never been questioned or charged by Police, or 
had my premises searched, in relation to either of these matters. 
Finally in relation to the third allegation that I allowed Mr Jason Goodsen to reside at my property I wish to offer the 
following explanation.  Firstly I met Mr Goodsen through a long-term friend and work colleague who relayed to me that 
his criminal behaviour was now in the past and that he was making an effort to remain drug free.  Mr Goodsen was also 
upfront about his past criminal activities and expressed to me what appeared to be a genuine desire to get his life back on 
track.  His level of motivation was evident by his desire to re-establish regular contact with his 10 year old son who, at 
that time, was residing in a nearby suburb. 
After considerable deliberation I allowed Mr Goodsen to temporarily move into my home provided he abided by the 
following rules and conditions: 
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1. That there was to be no drugs or stolen property on my premises. 
2. That none of his friends or former associates were allowed onto my premises. 
3. That he would be banned from making any phone calls from my premises and a subsequent bar was 

placed on the landline by telstra (sic). 
Now to the best of my knowledge during the brief period between 14 March 2003 and 10 April 2003 when Mr Goodsen 
stayed with me, I had no reason to believe that he had breached any one of the above conditions. 
On 10 April 2003 I was approached by a Senior Case Work Supervisor based at the Mirrabooka Office and informed that 
certain allegations were being made in relation to alleged illegal activities being conducted from my residence.  On that 
same day I returned home from work and requested that Mr Goodsen vacate my premises immediately as I had reason to 
believe he was not complying with the conditions I had stipulated, and to which he had agreed to (sic), during his tenancy.  
Obviously Mr Goodsen vehemently denied any wrongdoing and became somewhat abusive.  After repeated requests Mr 
Goodsen eventually packed his bags and left my premises that same night. 
I consider that I had acted in a prompt manner to rectify the situation immediately it came to my attention that Mr 
Goodsen may have returned to any illegal activity whilst staying at my premises. 
Unfortunately I was not aware at the time that I needed to notify the Department of my association with Mr Goodsen as I 
was under the impression that this only applied to people on current community supervision orders.  To the best of my 
knowledge Mr Goodsen was not subject to any current supervision orders and therefore I felt it was not necessary to 
advise the department. 
Lastly I wish to further reiterate that I have dedicated 23 years of my life to the Department and take great pride in my 
work.  I believe that throughout the course of my employment that I have always acted in a professional and proper 
manner.  This is further supported by the fact that I have not previously been subject to any form of disciplinary action.  I 
can not stress enough that I would not engage in any form of illegal activity thereby placing 23 years of service in 
jeopardy nor have I had contact with Police to suggest otherwise. 
Finally I would like to express my disappointment that these allegations have been acted on without, what appears to be, 
any proof of evidence.  Had I been given the opportunity immediately the allegations were made, I would have willingly 
undergone drug testing and allowed Police to conduct a thorough search of my property to exonerate me completely from 
such allegations.  Again I am disappointed I was not given this opportunity and that these matters have been allowed to 
continue for over one month now causing both myself and my family undue stress.  As previously stated I have not been 
questioned or charged by Police in relation to any of these matters and am completely innocent of any involvement in 
criminal activity.  I can only assume that these allegations have been made by a person with a personal vendetta against 
me and that the nature of my job lends itself to a certain level of vulnerability as far as unfounded accusations are 
concerned. 
As a final statement I wish to further reiterate that I do accept that there is a need for me to be more vigilant and careful in 
future regarding the type of people I associate with and type of people I allow into my home.  I can honestly say that this 
whole experience has been a valuable learning curve for me both professionally and personally. 
I now look forward to a final resolution to the abovementioned allegations and resuming my role as a highly experienced 
and professional officer within the Department of Justice.  Your prompt response and attention to this matter would be 
greatly appreciated.” 

20 On 6 June 2003, the respondent wrote to the appellant advising her of an investigation into suspected breaches of discipline 
and that he had directed Mr Peter Burgess to conduct the investigation.  On 12 June 2003, the appellant wrote to the 
respondent in the following terms, formal parts omitted: 

“I acknowledge receipt of your letter dated 6th June 2003.  I have now read and familiarised myself with its contents and 
the relevant Acts attached.  As outlined in my previous letter, dated 14th May 2003, I maintain my stance of innocence in 
relation to all matters.  I am also confident that further investigations will reveal that there will be no further case for me 
to answer to (sic).  I am of the opinion that these allegations have been made by a person, or persons, with a personal 
vendetta against me and that they are vindictive in nature. 
As stated in my previous correspondence I have had no contact with Police or Authorities to suggest that I have in any 
way been involved in illicit drug use or in receipt of stolen property.  It is also noted that you were unable to supply the 
dates on which these matters are alleged to have taken place.  Without specific dates I believe I am not being afforded the 
opportunity of responding with an alibi on that date or explanation as to why such accusations were made. 
As you may or may not already be aware I have been on accrued sick leave since these allegations first came to my 
attention on 10th April 2003.  I remain an outpatient with the North Metropolitan Mental Health Service and am receiving 
regular counselling and medication for severe depression and anxiety as a result of these unfounded allegations.  The 
decision to remain on sick leave was made after considerable deliberation between myself, my Psychiatrist and my Centre 
Manager.  It was agreed that this would be in the best interests of the office that I not return to work until all matters have 
been cleared.  I believe that I should be given some credit for this and my ongoing co-operation during this period. 
It must be noted, however, that at this point in time that (sic) two months have now elapsed and it would appear that we 
are still no closer to a resolution on these matters.  If permitted I intend to continue utilizing my remaining sick leave and 
am prepared to take any accrued annual leave until these matters are finalized.  If you were to suspend me from duty, 
without pay, then this would place further undue stress and financial pressure on my life.  I am separated from my 
husband of fourteen years and I am now reliant on my sole income to meet regular monthly mortgage repayments.  A 
suspension from pay may result in my home being repossessed by the bank.  I would also hope that you once again take 
into consideration that I have previously dedicated twenty-three years of my life to the Department without incident 
before making a final decision on this matter. 
As you are no doubt already aware I am bitterly disappointed at the time that it has taken to reach your decision to 
conduct a further investigation into these matters. I am advised that the Department has a responsibility, having raised 
these issues, to conduct an investigation in an expeditious manner.  I believe that the period of time that has now elapsed 
brings into serious doubt the substance of the allegations made.  On that basis I seek that the Department review its 
position.  In addition, and (sic) is normal practice during any investigation, I believe that my pay should be maintained for 
any period of suspension that is applied to me for the investigation to occur.” 

21 By 22 August 2003 the appellant was represented by her solicitors who wrote to the respondent on her behalf and sought 
information from the respondent.   
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22 In August 2003, Peter Burgess provided to the respondent a report into the investigation undertaken by him.  He made the 

following findings: 
“Allegation 1 
I find that there is reason to believe Ms Clarke has used illegal drugs in 2002 and 2003. 
Allegation 2 
I find Ms Clarke did not allow stolen property to be on her premises on unknown dates. 
Allegation 3 
I find Ms Clarke, in permitting Mr Goodson (sic) to reside at her home and associating with him Ms Clarke (sic) failed to 
declare an interest that may conflict with the performance of her public duty.   
I find in doing so Ms Clarke has breached the Western Australian Public Sector Code of Ethics.” 

23 On 9 October 2003, the respondent wrote to the appellant in the following terms, formal parts omitted: 
“I refer to my letter dated 6 June 2003, in which I informed you that I had appointed Mr Peter Burgess to conduct an 
investigation under section 81(2) of the Public Sector Management Act 1994 (“Act”) into the suspected breaches of 
discipline set out in my letter to you dated 12 May 2003. 
I have now received and considered Mr Burgess’ report.  As a result of his investigation I find that you have committed 
two serious breaches of discipline. 
I hereby charge you, pursuant to section 83(1)(b) of the Act, with the following serious breaches of discipline: 

1. You committed misconduct in that you used illegal drugs on unknown dates between 1 January 2003 
and 14 April 2003. 

2. You contravened the Western Australian Public Sector Code of Ethics in that you failed to declare an 
interest that may conflict with the performance of your public duty by associating with Mr Jason 
Goodson (sic) and allowing him to live at your home. 

In accordance with section 86(2) of the Act, I require you to indicate whether you admit or deny each of the charges, by 
written notification to me within fourteen days of the date of this letter, marked confidential to the attention of Mr Bruce 
Hogan at the Department of Justice, Level 11 Human Resources, Westralia Square, 141 St Georges Terrace, Perth, WA 
6000. 
If you admit a charge and I find the charge to be proved, I may take action under section 86(3)(b) of the Act against you 
in relation to that charge.  If you deny a charge I may take further action as provided by section 86(4) of the Act.  Please 
find a copy of section 86 of the Act enclosed. 
With respect to the allegation that you committed misconduct in that you allowed stolen property to be on your premises 
on unknown dates, I find that no breach of discipline was committed and advise that no further action will be taken in 
relation to that matter. 
I further advise that I am considering the removal of your entitlement to pay while suspended from duty.  Before making 
a final determination I am now providing you with an opportunity to submit reasons to me as to why I should not take this 
course of action. 
If you wish to submit reasons please do so in writing within fourteen days of the date of this letter, to be received by me, 
marked confidential to the attention of Mr Bruce Hogan at the Department of Justice, Level 11 Human Resources, 
Westralia Square, 141 St Georges Terrace, Perth, WA 6000.” 

24 On 7 November 2003, the respondent wrote to the appellant advising her that he was initiating a disciplinary inquiry into the 
charges against her.  The letter set out the range of possible outcomes, including the penalties which may be applied in respect 
of the charges, and that she would be notified of any interviews or meetings which she was required to attend.   

25 Ms Nicoletta Ciffolilli was appointed to conduct the inquiry.  Ms Ciffolilli presented a report to the respondent in February 
2004 in which she concluded on the balance of probabilities that the appellant: 

“• used illegal drugs on unknown dates between 1 January 2003 and 14 April 2003; and 
  • failed to declare an interest that may conflict with the performance of her public duty by not informing her 

employer that Mr Jason Goodson (sic) was boarding at her home.” 
(Ciffolilli Report page 17) 

26 Ms Ciffolilli’s report noted that “when considering penalty I took into account a number of factors.  In relation to the first 
charge I consider it is important that Ms Clarke not be penalised for what is in essence a criminal offence which requires a 
higher standard of proof than what is necessary for this inquiry.  The penalty needed (sic) to be commensurate with the fact 
that this is an internal inquiry requiring a lesser standard of proof.”  (page 17) 

27 Ms Ciffolilli took account of the appellant’s 24 years’ unblemished service and that she was in the midst of a personal crisis 
prior to and at the time of the events which might have affected her judgement.  She also took account of the Department not 
having: 

“any guidelines to assist staff with the broader concept of conflict of interest which can sometimes be difficult to 
understand and interpret.  I agree with Ms Clarke’s solicitor’s submission that the Department should provide appropriate 
directions to its staff on this standard.”   

28 She also considered that “a situation where an employee engages in illegal activity while employed by a Department involved 
in the administration of justice, specifically the supervision and management of offenders, is an untenable one” and it was her 
view that such an employee should not remain in the department.  In conclusion she noted that: 

“Had the failure to declare a conflict of interest been the only charge I would have considered a reprimand to have been a 
sufficient penalty.  However that is not the case.  Therefore weighing up all of these matters I would recommend that Ms 
Clarke be transferred to another public sector body.” 

29 On 17 April 2004, the respondent wrote to the appellant advising her that Ms Ciffolilli had reported to him and had found that 
both charges were proved.  He also notified her that he needed to consider the appropriate penalty to be imposed and advised 
that he was taking into account the following factors: 

“• You are a mature and experienced officer who should have been aware of the consequences of your actions. 
  • Being found to have used illegal drugs last year calls into question whether you can continue in your current 

role as a Community Corrections Officer (“CCO”).  The generic job description states that CCO’s (sic) “work 
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with the aim of reducing offending, protecting the community and directing offenders towards the adoption of 
law-abiding lifestyles.”  Indeed, your conduct strikes at the heart of your employment contract with the 
Department of Justice.  Public confidence in the justice system could be eroded if it was known that a person 
who deals with offenders had been found to have engaged in illegal activity.” 

30 The appellant was invited to submit reasons in writing within 14 days as to why the respondent should not dismiss her from 
her employment.   

31 On 29 April 2004, the appellant’s solicitors wrote to the respondent advising that the appellant was considering a number of 
options including an “application to Public Service Appeal Board appealing the decision under section 80I(1)(e)”, an 
“application to Industrial Relations Tribunal for unfair and wrongful dismissal”, and an “application to Administrative Appeals 
Tribunal for a determination that the decision be quashed as a result of procedural unfairness and jurisdictional error”.   

32 By letter dated 21 July 2004, the respondent advised the appellant, in response to a number of issues raised in her solicitor’s 
letter dated 29 April 2004, that: 

“• Ms Ciffolilli found that Ms Lenson had no reason to fabricate her statement and she did not find any 
supportable basis to prefer your version of events to Ms Lenson’s version of events.  Thus the claim that you 
used illegal drugs between 1 January 2003 and 14 April 2003 was, on the balance of probability, found to be 
proved. 

• You failed to check independently for information regarding Mr Goodson’s (sic) criminal activity and 
furthermore, you failed to advise your supervisor at the Department of the fact that you had an interest that may 
conflict with the performance of your public duty.  Ms Ciffolilli found that your statements in the interview 
strongly suggest that you ignored your duty to the Department and chose, instead, to alleviate your financial 
difficulties.  Your statements were in relation to: 
i.. The laying down of rules for Mr Goodson (sic); 
ii. Discussions with Ms Kelly in trying to decide whether to take Mr Goodson (sic) on as a boarder; and 
iii. Your explanation in the interview of the risk you took in having Mr Goodson (sic) board with you. 

• The fact that you failed to inform your supervisor of your arrangement with Mr Goodson (sic) even when you 
became suspicious of his illegal activities and that you only terminated this arrangement when Mr McMerrin 
officially informed you of the concerns regarding possible illegal activity at your house.  This strongly supports 
the suggestion that you ignored the potential conflict of interest your personal life may have with the 
performance of public duty.” 

33 At the end of the letter, the respondent advised the appellant that in accordance with s.86(9)(b)(ii) of the Public Sector 
Management Act, 1994 (“PSM Act”), her contract of employment was terminated effective immediately.   

The Law 
34 The tests to be applied to whether an application made pursuant to s.29(1)(b)(i) of the Act, to the Commission’s general 

jurisdiction, ought to be received out of time has been dealt with by the Industrial Appeal Court in Malik v Paul Albert, 
Director General, Department of Education of Western Australia (2004) 84 WAIG 683.   

35 It should be noted that pursuant to s.29(3) of the Act, the Commission is to decide whether it would be unfair not to accept an 
application made pursuant to s.29(1)(b)(i) that was filed out of time.  There is no such guidance in respect of applications to 
the Board.  However, the provisions of the Act as they relate to the Board pursuant to s.27 give the power to extend time 
frames.  The tests set out in Malik v Paul Albert (supra) are helpful tests, and adopt those expressed elsewhere in respect of 
extensions of time (Brodie-Hanns v MTV Publishing Ltd (1995) 67 IR 298).   

36 We note in passing that in the case of an appeal to the Board, the time limit set out in the Regulations is 21 days, which is a 
shorter time than that allowed for a claim of unfair dismissal made to the Commission’s general jurisdiction.  

37 In Malik v Paul Albert (supra), Steytler J noted: 
“26 Like E M Heenan J, I consider that the principles enunciated by Marshall J in Brodie-Hanns v MTV Publishing Ltd 

(1995) 67 IR 298 are apposite. As E M Heenan J has said, Marshall J there identified the following six “principles” 
(at 299 - 300): 
“1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 

should be extended. The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant. It 
will show that the decision to terminate is actively contested. It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion.” 
27 Those "principles" or considerations are not exhaustive and, putting to one side the uncontestable proposition that 

there must be something positively to satisfy the Court that it would be unfair not to accept the referral out of time, 
none of them is necessarily decisive and each case will turn upon its own individual facts and circumstances.”  

(84 WAIG 683 at page 686-687) 
The Length of the Delay and the Explanation 
38 In this case, the length of the delay in the context of the time frame allowed is significant and inordinate.  This is so 

particularly given that at the time the appellant filed an application in the wrong jurisdiction, to the Commission’s general 
jurisdiction, her solicitors had already indicated awareness of her right to appeal to the Board (see Appellant’s solicitors’ letter 
of 29 April 2004 to the respondent).  The respondent identified the issue of jurisdiction in its Notice of Answer and Counter 
Proposal on 30 August 2004, by which time the application would have been out of time by approximately 2 weeks.  However, 
the appellant did nothing to correct the situation, at that time or prior to the conference on 12 October 2004, some 6 weeks 
after 
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the respondent’s answer.  The appellant did nothing for a further 4 weeks after the conference of 12 October 2004 where the 
issue was discussed.  As Mr Schapper for the appellant says, the explanation for the delay is contained within Mr Fraser’s 
affidavit of 18 March 2005.  It is not the appellant’s failure, as she acted on advice received from her legal representatives, and 
responsibility falls to the solicitors for that error.  However, the appellant is bound by the actions of her solicitors albeit that 
she is not personally responsible for the delay in this case.  There is no reasonable or satisfactory explanation for the delay.  
Whilst the respondent’s solicitor described it as possibly a genuine mistake, there is no real explanation, especially given that 
the appellant’s solicitors had identified the Board’s jurisdiction as far back as in the letter to the respondent dated 29 April 
2004.   

Non-Acceptance of the Dismissal 
39 In respect of the steps taken by the appellant to evidence non-acceptance of the dismissal, this has been quite clear throughout 

the process, including prior to the dismissal and by virtue of the application filed in the Commission’s general jurisdiction.   
The Merits 
40 As to the merits of the substantive appeal, the Industrial Appeal Court in Malik v Paul Albert (supra) noted that the merits of 

the substantive application may be a relevant factor.  Brennan CJ and McHugh J noted in Jackamarra v Krakouer (1998) 195 
CLR 516 at [9] that the merits need to be assessed only in a fairly rough and ready way.  The merits of this substantive appeal, 
where they are challenged by the respondent, need to be demonstrated in the sense that there is some reasonable prospect of 
success. 

41 The appellant says in respect of the merits, that firstly the Burgess Report made the following findings:  
“11.0     FINDING 
Background Issues 
The basis of the allegations against Ms Clarke stem from a conversation Ms Lenson contends Ms Clarke had with her in 
April 2003.  These in turn would appear to be significantly influenced by Mr. Goodson (sic) being a boarder at Ms 
Clarke’s home.  It would also appear that Ms Clarke has a number of other issues in her personal life which are beyond 
the scope of this investigation to comment upon, but which would appear to have had an impact upon Ms Clarke’s 
behaviour. 
It would appear from Mr Sawle’s evidence that Ms Clarke is being or was being treated by Mental Health services. 
Allegation 1 
Not surprisingly Ms Clarke denies using illegal drugs during the period identified and also ever having used illegal drugs.  
The allegation is based upon comments Ms Clarke is alleged to have made to Ms Lenson.  Mr. McMerrin stated Ms 
Clarke had approached him on 4 April 2003 and said the person she was living with is a user and thought he was lying 
and stealing again.  On 4 April 2003 Mr. Goodson (sic) was boarding at Ms Clarke’s house.  It would appear Ms Clarke 
was referring to Mr. Goodson (sic) when speaking to Mr. McMerrin.  Mr. McMerrin’s comments do not include Ms 
Clarke stating she was using illegal drugs, just the person who was staying with her was. 
While Ms. Minshall stated she was of the opinion Ms Clarke had used illegal drugs, occasionally smoking cannabis and 
taking amphetamines, the period identified by Ms Minshall for these actions was 2002. 
It would appear there is no evidence to corroborate the allegation as stated that is that Ms Clarke used illegal drugs on 
unknown dates between 1 January 2003 and 14 April 2003.  There is however Ms Minshall’s comments Ms Clarke used 
illegal substances in 2002.  It would appear there is corroborating evidence by Ms Lenson and Ms Minshall that Ms 
Clarke has used illegal substances, in the years 2002 and 2003 on at least two different occasions. 
I find there is reason to believe Ms Clarke has used illegal drugs in 2002 and 2003. 
Allegation 2 
Ms Clarke denies the allegation she allowed stolen property to be on her premises on unknown dates.  The basis for the 
allegation is comments allegedly made by Ms Clarke to Ms Lenson. Mr. McMerrin stated Ms Clarke had said Mr. 
Goodson (sic) was stealing again but there was no mention of stolen property being stored on her premises.  There is a 
lack of corroborating evidence regarding this issue and it was not possible to conclude Ms Clarke allowed stolen property 
to be on her premises. 
I find Ms Clarke did not allow stolen property to be on her premises on unknown dates.” 
(Burgess Report pp 28-29) 

42 The appellant says that the conclusions in respect of Allegations 1 and 2 are inconsistent.  Where Mr Burgess says that there is 
a lack of corroborating evidence regarding Allegation 2 and it is not possible to conclude that the appellant allowed stolen 
property to be on her premises, the same logic ought to be applied to Allegation 1.  Therefore, according to the appellant, there 
should be no finding in regard to Allegation 1.  The appellant says that it is at least arguable that there was an inconsistency 
which would have an effect on the final findings.  The respondent argues that, on the contrary, where Mr Burgess accepted 
Ms Lenson’s versions of events without corroboration in respect of Allegation 1, the same ought to apply in respect of 
Allegation 2.   

43 Taking account of the arguments and the context of the reports, we are of the view that, if Mr Burgess accepted Ms Lenson’s 
account of the appellant’s confession to her in respect of illegal drug use yet found that there was no corroboration in respect 
of the stolen property, while there is a lack of logic between the conclusions, Allegation 1 should not be dismissed on the basis 
of an error in respect to Allegation 2.  The appellant has benefited from the inconsistency in respect of Allegation 2 being 
rejected.   

44 In any event, Mr Burgess’s report was not the only investigation into Allegation 1.  It is quite clear that Ms Ciffolilli clearly 
identified and thoroughly examined the conflict in the evidence, provided the appellant with the opportunity to respond, and 
re-checked the evidence.  The lack of consistency in Mr Burgess’s findings does not undermine his finding in regard to 
Allegation 1.  It certainly does not do so sufficiently to create an arguable case in respect of Allegation 1.   

45 The appellant’s second argument is that the respondent’s letter of 9 October 2003 demonstrated a fixed attitude and a 
predetermination of the issue by noting that he made a finding when he said “as a result of his [Mr Burgess’s] investigation I 
find that you have committed two serious breaches of discipline”.  The appellant says that in accordance with the requirements 
of s.86(1)(b) of the PSM Act, Mr Piper ought to have found that “it appears” that she had committed two serious breaches of 
discipline.   
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46 Having examined the entire contents of the respondent’s letter of 9 October 2003 and the particular comment referred to in 
context, it could not reasonably be argued that the respondent had come to a final conclusion at that point or prejudged the 
issue in the letter he formally charged the appellant with each of the breaches and went on to say:  

“If you admit a charge and I find the charge to be proved, I may take action under section 86(3)(b) of the Act against you 
in relation to that charge.  If you deny a charge I may take further action as provided by section 86(4) of the Act.  Please 
find a copy of section 86 of the Act enclosed. 
With respect to the allegation that you committed misconduct in that you allowed stolen property to be on your premises 
on unknown dates, I find that no breach of discipline was committed and advise that no further action will be taken in 
respect of that matter.”   

47 Clearly, although the letter refers to the respondent having found that the appellant committed the two serious breaches of 
discipline, the letter goes on in terms which make clear the prospects of her admitting the charges and he finding that they are 
proved, or she denying the charges and he taking further action under s.86(4) of the PSM Act.  Section 86(4) provides for the 
instigation of an inquiry.  Therefore, even if the respondent had predetermined the matter at the conclusion of the investigation 
stage, he was still required, if she denied the charges, to conduct an inquiry and accept the inquirer’s findings (see s.86(9)).   

48 In the context of the process, and the entirety of the letter, we are not satisfied on balance that it is arguable that the respondent 
prejudged the matter.  The context is one of informing the appellant of the findings of the Burgess investigation; charging the 
appellant with the breaches of discipline; and informing her of her right to respond and of the options available to the 
respondent if she admitted the charges and he found the charges to be proved or, if she denied the charges, that he would take 
the action required by the PSM Act. 

49 The next issue raised by the appellant in respect of the respondent having predetermined the matter is that the respondent did 
not accept Ms Ciffolilli’s recommendation that he impose a penalty of transferring the appellant to another public sector body.  
This recommendation was made on the basis that Ms Ciffolilli said that “[i]t would not be appropriate in my view for such an 
employee to remain an employee of that Department.” (Ciffolilli Report page 17).   

50 The respondent was entitled to conclude that “[i]ndeed, your conduct strikes at the heart of your employment contract with the 
Department of Justice.  Public confidence in the justice system could be eroded if it was known that a person who deals with 
offenders had been found to have engaged in illegal activity.”  Simply because Ms Ciffolilli made a recommendation in terms 
of penalty does not require that penalty to be imposed by the respondent (s.86(9) PSM Act).  Section 86(9)(a) of the PSM Act 
binds the employer to accept the findings of the inquiry he/she has commissioned.  However, there is no requirement to accept 
the recommendation as to penalty (s.86(9)(b)(ii)).  Further, it is for the respondent to decide whether it is appropriate to seek to 
arrange with another government agency to have an employee transferred from his own employ to that agency.  There are 
many circumstances where an employer is entitled to conclude that it would be inappropriate to move an employee from one 
area of responsibility to another, particularly if the employer is of the view that the employee’s conduct is such that to do so 
would merely shift a problem employee, for whom termination of employment is appropriate, for someone else to manage.  In 
our view, termination of employment would not have been an unreasonable penalty.  It would, however, have been difficult for 
the respondent to seek to transfer an employee whose conduct struck at the heart of the contract of employment. 

51 Ms Ciffolilli did err in linking the question of standard of proof with penalty.  Having found on the balance of probabilities 
that the appellant had used illegal drugs between 1 January 2003 and 14 April 2003, she then dealt with the question of 
penalty.  In doing so, she proposed in effect, to lessen the penalty because the finding was not based on the criminal standard 
of proof. 

52 We note firstly that it is not required that the criminal standard of proof be satisfied either before the Board or by the inquirer.  
However, Ms Ciffolilli made the finding on the balance of probabilities, i.e. based on the information she had gathered and her 
analysis and conclusions regarding that information.  She found that it was more likely than not that the appellant had 
confessed drug use to Ms Lenson.  She concluded that Ms Lenson had not demonstrated reason to be either mistaken or to 
have fabricated her statements.  Those findings and conclusions are not diminished by the confusion of the issue of penalty.   

53 As to Ms Ciffolilli’s report and her conclusions in section 2.3 that Ms Lenson’s version of events ought to be preferred over 
the appellant’s, the appellant raises the prospect of Ms Lenson being mistaken.  We are of the view that it is not reasonably 
arguable that Ms Lenson’s statement should not have been accepted by Ms Ciffolilli. 

54 The appellant says that she was denied the opportunity to test Ms Lenson’s evidence to Ms Ciffolilli as it was done in private, 
and not in open court as would occur in a full hearing of her appeal.  It is not necessary in the scheme of things for Ms 
Lenson’s evidence to the inquirer to be tested by this Board.  Taking into account all of Ms Ciffolilli’s report, and the way in 
which she conducted her investigation, considered the possibility of Ms Lenson being mistaken about what the appellant said 
to her, and analysed that possibility, we conclude that there is no reasonable basis for the Board to make its own inquiry as 
there is nothing to support the appellant’s allegation that Ms Ciffolilli was wrong in her conclusion.  

55 As to the conclusion in the second paragraph at page 17 of Ms Ciffolilli’s report, it is quite clear that the appellant received a 
benefit by Ms Ciffolilli considering the penalty to be imposed by reference to a higher standard of proof being required for a 
criminal offence.  This certainly confuses the situation and the two should not have been linked.  Ms Ciffolilli’s conclusion on 
the balance of probabilities was that she was satisfied, and she made a finding as to conduct.  The standard of proof is not an 
issue for the purposes of penalty.  That of itself does not undermine the finding.  The question of penalty has been perhaps 
minimised in her recommendation by that confusion, and the appellant was not disadvantaged by it.  On the contrary, she 
received a benefit.   

56 The appellant also argues that the penalty of dismissal was harsh and unreasonable and, given the state of crisis so obvious in 
her life at the time, the respondent ought to have been compassionate and provided her with some rehabilitation or assistance 
to overcome her problems rather than simply terminating her employment.   

57 We are not satisfied that this is so.  The appellant had a role to deal with known criminals for the purposes of ensuring their 
proper transition back into society.  The appellant’s conduct in respect of findings of illegal drug use and having a known 
criminal as a boarder in her house was entirely inconsistent with her obligations.  The evidence tends to indicate that the 
appellant was fully aware when she made her confession to Ms Lenson of the difficult position in which she had placed herself 
and yet when inquiries were formally made of her she denied, rather than acknowledged the problems.  Had she acknowledged 
her problems and sought assistance then there may have been some, albeit limited, argument in support of her contention that 
the respondent should have provided her with some assistance.  With the appellant denying her conduct, and her discussions 
with Ms Lenson in particular, one could hardly say it was appropriate for the respondent to have maintained her in 
employment and given her further opportunity to prove herself.  As the respondent said in his letter to the appellant in 
terminating her employment on 21 July 2004, her actions were in conflict with her duties to the Department.  As he noted in 
his letter of 17 April 2004, her “conduct [struck] at the heart of [her] employment contract with the Department of Justice.  
Public confidence in the justice system could be eroded if it was known that a person who deals with offenders has been found
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to have engaged in illegal activity.” The same must be true of her failure to disclose the potential conflict of interest in having 
a known criminal board with her for the purpose of alleviating her financial difficulties.  She appears to have been aware of the 
risks in having him board with her.  She says she laid down rules for Mr Goodsen.  She had discussed with another person 
whether it was appropriate to take him in as a boarder.  She did nothing about the situation when she became suspicious of his 
illegal activities and only terminated the arrangement when Mr McMerrin officially informed her of concerns regarding 
possible illegal activity at her house. 

58 In all of the circumstances, we are not satisfied that the appellant has shown that there is a sufficiently arguable case on the 
merits to justify an extension of time to be granted for the appeal to be lodged.   

Prejudice 
59 The appellant argues that she will be prejudiced by the refusal of her application because she will be denied the only avenue of 

a review of the findings of the respondent, which resulted in the termination of her employment.  We conclude that this is so, 
and is a factor in favour of granting leave to file the appeal. 

60 The issue of prejudice to the respondent in the circumstances of this case is minimal.  The respondent has known since prior to 
the dismissal that it was to be challenged.  Although the decision to dismiss was initially challenged in the wrong jurisdiction, 
a challenge was clearly made.  In all claims of unfair dismissal, where the employer decides to go ahead and replace an 
employee on a permanent basis there is some prospect of prejudice if reinstatement is sought.  That is so in this case but it is 
no different from the usual prejudice to an employer facing an unfair dismissal claim particularly where the challenge has been 
known for some time.   

61 There is no real ground for concluding that there would be prejudice to the respondent by allowing the appeal to proceed. 
Conclusion 
62 In balancing all the considerations required in this case, in particular the lack of a reasonably arguable case, we are of the view 

that it would be inappropriate for the Board to exercise its discretion and grant leave to file the appeal.  Even though the late 
filing of the appeal was not due to any failing on the part of the appellant, there was a considerable delay, which can only be 
explained as being due to an error on the part of her solicitors.  The respondent was well aware of the challenge to the 
dismissal from quite early in the process, and there is prejudice to the appellant in not being able to pursue the appeal.  
However, if no reasonably arguable case is demonstrated on the merits of the matter, it is inappropriate to allow the appeal to 
proceed.  

63 Accordingly, we would dismiss the application for leave to file the appeal out of time. 
MR K TRENT: 
64 I have read the Reasons for Decision of the Chairman.  I agree with those Reasons and have nothing to add. 
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Result Application for leave to file Notice of Appeal outside time limit dismissed 
 
 

Order 
HAVING heard Mr D Schapper of counsel on behalf of the appellant and Mr R Bathurst of counsel on behalf of the respondent, the 
Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] For and On behalf of the Public Service Appeal Board. 
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Result Appeal dismissed 

 
 

Order 
HAVING heard Ms S Thomas as agent on behalf of the appellant and Mr K Trainer as agent on behalf of the respondent, the Public 
Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] For and On behalf of the Public Service Appeal Board. 
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CatchWords Reclassification Appeal – Jurisdiction of the Public Service Arbitrator – Appeal against classification 

after conversion to new classification structure under federal award and pursuant to AIRC order – 
Whether order final and binding – Whether potential for inconsistency with federal award – No 
jurisdiction found – Whether in public interest to proceed considered - Appeal dismissed – Industrial 
Relations Act 1979 (WA) s80E, Commonwealth of Australia Constitution Act (Cth) s 109 

Result Appeals dismissed for want of jurisdiction 
Representation 
Appellant Appeared on their own behalf 
Respondent Mr J Ross 

 
 

Reasons for Decision 
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1 The appellants each hold the position of duty officer at the Armadale Adult Mental Health Services with a classification of 

Senior Registered Nurse Level 1.  They seek reclassification of their positions to Senior Registered Nurse Level 4.   
2 The appellants’ positions are covered by the Nurses (ANF-WA Public Sector) Award 2002 (“the Award”), an award of the 

Australian Industrial Relations Commission (“AIRC”).  The parties to the reclassification are subject to the Award.  The AIRC 
established the Senior Nurse Classification Structure and provided appeal processes, which were agreed between the parties to 
the Award.  The appellants challenge the respondent’s classification of their positions in the conversion to the new structure.   

3 On 16 May 2002 (Print PR917741) by an order of the AIRC (“the Order”) the process to be applied to the transition to, and 
review of, the new classification structure for Senior Registered Nurses and other Registered Nurses was established.  It 
included a transitional review process which was to have been of 6 months’ duration.  It provided: 

“SCHEDULE 4 
Senior Nurses Work Value – Transitional Review Process 

(6 month duration) 
Following the final determination made by the Department of Health on the Senior Nurses Work Value Review 2002, 
senior nurses who wish to have their position reviewed may lodge an Application for Review to the Independent Review 
Panel. 
The Application for Review will require senior nurses to provide their name, work address, position details and copy of 
their current Job Description. 
A written submission is required that:  
• Addresses all points in the award definitions for the classification level they believe is appropriate to their 

current role; 
• Provide (sic) a comparison (where possible) between “like positions” and identify similarities and differences to 

justify the claim. 
The Independent Review Panel will then consider the request for review and make a decision based on the grounds 
presented and taking into account all relevant information.  The decision of the Independent Review Panel will be final. 
Should the classification change as a result of the review, the effective date will be the same as the effective date that 
payments began for the original determination. 
Independent Review Panel 
The Panel will consist of the following members: 
• Chairperson (Representative nominated by the Department of Health); and 
• A nursing representative from a Metropolitan Health Service; and/or 
• A nursing representative from a Rural Health Service; and 
• A representative from the Australian Nursing Federation. 
A person nominated as a “nursing representative” shall be a nurse registered with the Nurses Board under the Nurses Act 
1992 (WA). 
Review Period 
Senior nurses will have 6 months to submit their Application for Review from the date the determination is made public 
by the Department of Health. 
No further applications will be considered after this date.” 

4 The respondent says that that process was applied to the appellants.  Staff were provided with an information pack which set 
out the appeal process, how they were to lodge appeals, and explained the process to them.  This included that there was a 
State Classification Review Committee which would deal with any newly established positions or current positions that were 
deemed suitable and applicable by the Health Service for reclassification.  It also noted that senior nurses seeking an individual 
reclassification could apply at the health service level after the 12 month period.   

5 The appellants acknowledge that their claims are not the usual claims for reclassification pursuant to s.80E but that their 
positions were incorrectly translated by the process.  They seek to have the Arbitrator review the transition arrangements and 
the determination of the independent review panel prescribed by the Order as being final.  However, they say that the process 
was not final and binding and the Area Executive Directors of Nursing in fact set up a further administrative process to review 
the classifications.  The appellants agree that their claim is not simply based on the test to be applied for a reclassification of 
whether or not there has been a significant net addition to the work value of the position. 

6 The respondent says that if the Arbitrator were to hear and determine these appeals it would constitute a direct inconsistency 
with the Award of the AIRC, and thus the inconsistency means that the Commission has no jurisdiction.  Alternatively, the 
respondent says that if the Commission has jurisdiction, it should refrain from exercising that jurisdiction because it would 
erode the integrity of the process established between the parties and contained within the federal Award.  That process was 
exclusive, comprehensive and exhaustive.  However, in addition to the process established between the parties, there was an 
extension to the process agreed which enhanced the Order and that was that the Area Executive Directors of Nursing of the 5 
major health services met to determine any anomalies which arose and resolved those anomalies between them.  That, 
according to the respondent, did not affect the integrity of the agreed process, but rather enhanced it.  There was no further 
right of appeal under the Order or the Award in respect of those processes.  The appellants did not seek to have their cases 
dealt with in accordance with the procedure which was available to them.   

7 An examination of the decision of the AIRC (supra), per O’Connor C, and the provisions of the Award show that they 
provided for a process which was complete within itself.  I am satisfied that what the appellants seek to do is appeal beyond 
the processes contained within the Award on the basis of their dissatisfaction with the outcome.  For the Arbitrator to deal with 
that matter would create an inconsistency with the Award.  Such an inconsistency would result in the Award prevailing and 
any decision of the Arbitrator being invalid (s.109 Commonwealth Constitution, see The Engineers Case (1920) 28 CLR 129 
and Others).  Accordingly, the matter should not proceed for want of jurisdiction.  

8 If the matter were within the jurisdiction of the Arbitrator, I am not satisfied that it is in the public interest for this Commission 
to enter into arbitration where there are detailed and exhaustive processes put in place by agreement between parties to an 
award, which processes enable such an issue to be resolved.  I find that the parties to the Award intended that there would be 
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an exhaustive process.  The appellants have had the opportunity to avail themselves of that process.  The objects of the 
Industrial Relations Act 1979 (“IR Act”) include providing for the preventing and settling of industrial disputes not resolved 
by amicable agreement (section 6 Objects (c)).  It would be inappropriate for the Arbitrator to, in effect, step into a dispute 
which has been resolved by the parties at the award level.  

9 While there are processes for individuals to challenge their classification pursuant to the IR Act, in this case, it would be 
inappropriate for the Arbitrator to exercise the jurisdiction should it arise because to do so would override the intentions of the 
parties and of the AIRC in a process which was established to set the classification structure and place positions appropriately 
within that structure and in context.   

10 Accordingly, the appeals shall be dismissed.   
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Result Appeal dismissed for want of jurisdiction 

 
 

Order 
HAVING heard the appellants on their own behalf and Mr J Ross on behalf of the respondent, the Public Service Arbitrator, 
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

2005 WAIRC 01535 
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Result Appeal dismissed for want of jurisdiction 

 
 

Order 
HAVING heard the appellant on his own behalf and Mr J Ross on behalf of the respondent, the Public Service Arbitrator, pursuant 
to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 
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RECLASSIFICATION APPEALS—Notation of— 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 43 of 2004 Heather Margaret 
Goodwin 

Equal Opportunity Commission Scott C. Dismissed 20/05/05 

PSA 129 of 2004 Werner Tubbe Fremantle Hospital and Health 
Service 

Scott C. Withdrawn 
by leave 

7/06/2005 

 

NOTICES—Union Matters— 
NOTICE 

FBM No. 11 of 2004 
NOTICE is given of an application by the “Baking Industry Employers’ Association of Western Australia  to the Full Bench of the 
Western Australian Industrial Relations Commission for an alteration to its eligibility by proposed changes to Rule 4 - Membership 
and Rule 5 - Divisions  
The existing rules relating to the Rule 4 Membership and Rule 5 are proposed to be altered as set out below: 
Rule 4 - Membership 
By including in the second paragraph of Clause 4 of the Rules a new category “Associate Members” 
Rule 4 as proposed  
The first members of the Association are those who are entered in the Register of Members of the Association as members under 
the old rules and subsequent members shall be those persons who being eligible shall after the date when these Rules come into 
force by duly elected in such manner and upon such conditions as may be prescribed from time to time by the Rules of the 
Association.  
The Association shall consist of:-  

Ordinary Members  
Life Members; and 
Associate Members. 

Consisting of sole traders, partnerships, and Companies engaged in the Bread Industry and Pastrycooking Industry within the State 
of Western Australia. 
Rule 5 - Divisions 
Amend Rule 5 as follows:  
(a) By deleting the first paragraph under the heading “Ordinary Members” which now reads  

Any person (as defined) who manufactures and distributes bakery products within the State of Western Australia shall be 
eligible for membership of the Association. 

 If an Ordinary member ceases to carry on the business of the manufacture of bakery products as aforesaid during any year 
of membership, he/she shall cease to be an Ordinary Member of the Association. 

 A representative may be changed or an alternative representative appointed by a member on its giving written notice in 
that behalf to the Executive Director. 

(b) By adding a new heading of “Associate Members” and paragraph at the end: 
Rule 5 –Divisions as proposed  
(note the sub rule on “Life members” remains unchanged and is therefore  omitted here) 
There shall be three divisions of membership of the class known as Ordinary Members. They shall be:  

• Category 1 as defined in Rule 3  
• Category 2 as defined in Rule 3  
• Category 3 as defined in Rule 3  

ORDINARY MEMBERS  
Any person (as defined) who manufactures and distributes bakery products within the State of Western Australia shall be eligible 
for membership of the Association. Any sole trader, partnership or company engaged in the Bread Industry and Pastrycooking 
Industry and who manufactures and distributes bakery products within the State of Western Australia shall be eligible for ordinary 
membership of the Association. 
If an Ordinary member ceases to carry on the business of the manufacture of bakery products as aforesaid during any year of 
membership, he/she shall cease to be an Ordinary Member of the Association.  
A representative may be changed or an alternative representative appointed by a member on its giving written notice in that behalf 
to the Executive Director.  
LIFE MEMBERS –(unchnaged) 
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ASSOCIATE MEMBERS 
Any person, firm, association, joint venture, corporation or other legal entity carrying on a bona fide business that is actively 
engaged in the manufacture, distribution or supply of goods or services to the Bread Industry and Pastrycooking Industry with the 
State of Western Australia and who is not eligible for membership as an Associate Member. 
Associate Members may attend meetings of the Association but are not entitled to vote at any meeting or to hold any office within 
the Association. 
The matter has been listed before the Full Bench on Wednesday 27th day of July 2005 at 10.30 am in the President’s Court 
on the 17th Floor, 111 St Georges Terrace, Perth.   
A copy of the Rules of the organisation and the proposed rule amendment may be inspected on the 16th Floor, 111 St Georges 
Terrace, Perth.   
Any organisation registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that he/she has a 
sufficient interest or desires to object to the application may do so by filing a notice of objection in accordance with the “Industrial 
Relations Commission Regulations 1985”.   

D. MacTIERNAN 
DEPUTY REGISTRAR 30th May 2005 

 

OCCUPATIONAL SAFETY AND HEALTH ACT 
—Matters Dealt With— 

2005 WAIRC 01607 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION  

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES HOVECA NOMINEES PTY LTD 
APPLICANT 

-v- 
 WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 19 MAY 2005 
FILE NO OSHT 3 OF 2005 
CITATION NO. 2005 WAIRC 01607 
 
 
Result Application discontinued  
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS the applicant referred a matter to the Tribunal pursuant to s.51A of the Occupational Safety and Health Act 1984 
seeking a Further Review of Improvement Notice 70011317; 
AND WHEREAS it appeared that the matter was lodged out of time; 
AND WHEREAS the respondent sought to refer a question of law to the Full Bench pursuant to s.27(1)(u) of the Industrial 
Relations Act 1979; 
AND WHEREAS the applicant sought leave to discontinue the matter; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979 hereby 
order – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
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2005 WAIRC 01634 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS  
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES PARK ENGINEERS PTY LTD 
APPLICANT 

-v- 
WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 20 MAY 2005 
FILE NO. OSHT 1 OF 2005 
CITATION NO. 2005 WAIRC 01634 
 
 
CatchWords Occupational Safety and Health Tribunal – Further review of WorkSafe Commissioner’s decision – 

wearing head protection in and around gantry cranes - Improvement Notice affirmed with 
modification – Occupational Safety and Health Act – section 51A 

Result Notice 81700299 upheld with modification 
Representation 
Applicant Ms M Saraceni (of counsel) 
Respondent Ms L Eddy (of counsel) 
 
 

Reasons for Decision 
1 On 26 April 2005 Park Engineers Pty Ltd filed an application under the Occupational Safety and Health Act 1984 (“the Act”) 

for a Further Review of Improvement Notice 81700299 (“the Notice”) before the Occupational Safety and Health Tribunal 
(“the Tribunal”).   

2 The Notice was issued by Ms Sarah Bryant, an Inspector with WorkSafe, to Park Engineers Pty Ltd on 2 March 2005 as 
follows: 

 “In relation to employees slinging, placing and lifting loads. 
I have formed the opinion that you are contravening s.19(1)(a) of the Occupational Safety and Health Act 1984 and 
the grounds for my opinion are: 
My inspection of the workplace and discussions relating to an accident investigation, identified that employees 
slinging, placing and lifting loads are exposed to the increased risk of serious head injury as head protection (hard 
hats) is not worn during these activities. 

 You are required to remedy the above by no later than 07 March 2005 at 1400 hours. 
You are directed to take the following measures: 
Ensure employees slinging, placing and lifting loads are provided with head protection. 
Ensure through supervision, information and training that the head protection is worn at all times when the activities 
of slinging, placing and lifting of loads is taking place.” 

3 The employer then sought, on 4 March 2005, an initial review of the Notice by the WorkSafe Western Australia 
Commissioner, Ms Nina Lyhne.  Following her review the Commissioner wrote to the employer advising of the outcome: 

“Dear Mr Azzalini 
Review of Improvement Notice No. 81700299 
In response to your request of 4 March 2005, the above improvement notice has been reviewed in accordance with 
Section 51 of the Occupational Safety and Health Act 1984. 
Having considered your submission and the circumstances in which the notice was issued, I have decided to affirm 
the notice. 
I note that you have outlined issues with regard to employees wearing hard hats whilst slinging, placing and lifting 
loads.  However, I am informed that there is a risk of serious head injury when materials are moved either at or above 
head height. 
Given that the Notice has been suspended while under review, I consider it would be appropriate to give you 
additional time to comply with the notice.  I therefore agree to modify the date of compliance to 5.00pm on 26 April 
2005. 
For the information of your employees, you are directed to display a copy of this letter and the notice it modifies in a 
prominent place at any workplace affected by the notice. 
Yours sincerely 
Nina Lyhne 
WorkSafe Western Australia Commissioner 
19 April 2005.” 

4 For the purposes of dealing with this matter, I have adopted the view that the WorkSafe Western Australia Commissioner be 
named as a respondent to these proceedings although I have not necessarily decided that that is her correct standing in this 
matter. 

5 The issue before the Tribunal is whether or not the employer should be obliged to supply, and require to be worn, hard hats 
when persons are involved in slinging, placing or lifting loads with gantry cranes at Park Engineers Pty Ltd.  The issue arose 
when a WorkSafe inspector formed the opinion that employees working in the vicinity of slinging, lifting or placing loads had 
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an increased risk of head injury.  As a result of the forming of that opinion the Notice was issued requiring the employer to 
introduce head protection and ensure through supervision, information and training that the protection was worn at all times 
when the activities of slinging, lifting and placing of loads was taking place. 

6 If, on the evidence and submissions before me, I reach a conclusion that the increased risk of head injury identified by the 
Notice exists and furthermore, if in my opinion, the review into the circumstances establishes that on the evidence available, 
the inspector was justified in forming the opinion in question, then I will affirm the notice.  Alternatively, if the evidence and 
submissions persuade me that the hazard exists but may be addressed slightly differently then I will affirm the notice with 
modifications.  Having enquired into the circumstances relating to the Notice if I am of the view that the Inspector was not 
justified in forming the opinion in question, in this case the wearing of hard hats in and around the slinging, placing and lifting 
of loads at the workplace, then I will cancel the decision and make such other decision with respect to the Notice as is 
considered appropriate. 

Position of Employer 
7 As its primary position, the employer sought to have the Notice cancelled.  If the Tribunal, following its enquiry into the 

circumstances affirms the Notice, or affirms the Notice with modification(s) then the employer sought an alternative position, 
that being an affirmation of the Notice with several modifications.  The first modification being that the activity(s) extent 
and/or locations within the workshop or outside of it in which head protection was required to be worn, should be specified.  
The second modification sought is that the time period which the employer had to comply with the Notice be extended.  
Furthermore, that the extension of time without requiring compliance with the Notice continue until WorkSafe determines 
whether or not the introduction of head protection into fabrication shops with gantry cranes is to be undertaken on an industry 
wide basis and the industry has been consulted. . 

Position of WorkSafe Commissioner 
8 The Commissioner submitted that the Tribunal ought affirm the Notice with modification seeking an extension of the time in 

which the employer had to comply from five days to two weeks. 
The Workplace 
9 Park Engineers Pty Ltd is a steel fabrication business located in Welshpool.  The employer has steel sheets and beams of 

various sizes transported to the site where a truck driver is required to on load and off load the steel with employee assistance.  
Employees then perform cutting, drilling, welding and assembly prior to the beams being on loaded onto trucks and 
despatched. 

10 The steel sheets and beams are heavy and there is significant movement of loads not just at the loading and off loading 
facilities but importantly, in and around the workshop.  The length of the steel beams in some cases is up to 20 metres but the 
majority of the beams in the workshop vary in length from 12 to 18 metres.  As part of the fabrication process the beams are 
cut into smaller sections.  To enable the work to be undertaken forklifts and gantry cranes move the loads in and around the 
workshop areas.   

11 When steel beams are brought into the workshop area they are balanced on struts or skids.  These trestle-like structures are, in 
the main, bolted to the floor. 

12 At the Welshpool operations there are approximately 50 employees; 30 to 35 working in the the area to which the Notice 
relates.   

13 In these two workshop areas there are 26 gantry cranes in total.  Each gantry crane has a steel rope, a chain and hook 
suspended from it to sling, lift and place loads.  Some cranes have two or three chains and hooks.  Each chain and hook weighs 
between 10 and 40 kilograms.  Each gantry crane has various lifting capacities from 21/2 tonne up to 30 tonne. 

14 The workshop is divided into bays or corridors.  Gantry crane rails and a series of varying sized cranes span these areas, 
travelling up and down the length of the corridor.  In some cases there are three overhead cranes in one bay but normally there 
are two cranes in each bay.  Where movement is required within the corridor then the gantry cranes are used and the loads are 
slung, lifted and placed accordingly.  Where movement of beams or sheet metal is required across corridors then that is 
undertaken by a combination of forklifts and gantry cranes. 

Employer’s Submissions 
15 Mr Azzalini, the Works Manager, gave evidence on behalf of the employer submitting: 
16 Because the steel beams being worked on or moved in and around the workshops are not above head height there is no need to 

wear head protection when loads are being slung, lifted or placed.  The employer has other safety measures in place to ensure 
the employees’ safety whilst such work is being undertaken. 

17 Where the overhead gantry crane picks up the beams the centre line of the beam is located and each operator slings the lifting 
equipment to the beam and operates the crane with a remote control pendant.  On the evidence of Mr Azzalini the employees 
stand clear of the loads while lifting and placing.  At times the operator operates a crane with two hooks, lifting the material 
from two points.  During such lifting processes there is no lateral movement because the actual unit cannot swing. 

18 In relation to movement on the forklifts in and around the workshop it was the evidence of Mr Azzalini that beams were 
always at head height if not lower.  The practice adopted as a safe working procedure by the employer as to the distance the 
operator has to be from the beam when moving it stipulates that they have to be “well clear”.  Having a remote control, the 
operator is able to stand well clear of any movement of steel.  

19 Furthermore, the employer is among the top four large steel fabricators in Western Australia.  On the evidence of Mr Azzalini 
none of these other companies, who work with steel beams in the same way as Park Engineers Pty Ltd, wear any form of head 
protection in and around gantry cranes. 

20 When trucks arrive with steel beams on them and on loading and off loading occurs then on the evidence of Mr Azzalini there 
are beams at head height rather than above head height however those beams do not swing at all. 

21 Mr Azzalini insisted that head protection was mainly designed for the construction industry.  The main strength of the hard hat 
is directly above the head in order to protect from any falling objects.  On the employer’s premises, to the best of Mr 
Azzalini’s knowledge, he had never seen anyone get hit on top of the head.  Mr Azzalini submitted that head protection was 
designed for protection against falling objects such as falling tools, bolts, and nuts.  Because the strongest part of the helmet, in 
the witness’ view’ was the top of the helmet there was little or no point in wearing them as objects do not fall on the heads of 
employees at the workplace.  In the research undertaken by Mr Azzalini on the internet as to whether head protection was 
necessary the potential injury to the head from falling objects was raised consistently.  Following the issuance of the Notice 
and his research on the internet, Mr Azzalini formed the view that head protection was not required. 
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22 Mr Azzalini outlined the various safety procedures within the employer’s operation including an induction process, informing 

new employees on safety requirements.  This includes reference to the gantry crane operations, general housekeeping and 
emergency procedures.  The company’s safety booklet was introduced in evidence.  In addition, workers are provided with 
work clothes, safety boots, safety glasses, ear protection and in some cases welding aprons and helmets.  Safe work practices 
by the employer required crane hooks and chains to be slung above head height when not in use and that such a practice was 
closely monitored by supervisors and management.   

23 It was considered to be inconvenient to have employees constantly putting on or taking off hard hats and welding helmets. 
24 Any maintenance work to be carried out on the gantry cranes was done out of hours by external contractors with no other 

employees on the site.   
25 In cross-examination Mr Azzalini submitted that the truck drivers, in delivering a load, had a responsibility for slinging that 

load using the chains and hooks at Park Engineers Pty Ltd’s premises.  In the main, these truck drivers are from companies 
that are steel merchants. 

26 Mr Azzalini indicated he had visited two other steel companies and in both premises the operators used gantry cranes and their 
employees wore head protection.  However, whilst they were using gantry cranes they were moving the steel over longer 
distances and at greater heights than the processes and procedures used at Park Engineers Pty Ltd. 

27 When employees were slinging, placing or lifting loads they were required to take off their welding helmet.  Mr Azzalini 
submitted that minimal time would be lost in the event head protection was required to be worn.   

WorkSafe Commissioner’s Submissions 
28 Ms Bryant gave evidence that on 9 February 2005 she attended the employer’s premises to deal with initial matters relating to 

a serious accident that had occurred at the site.  On a number of occasions she returned to the site for the purposes of talking to 
witnesses and taking witness statements, meeting with Mr Azzalini and his father.  Ms Bryant, in forming the opinion that she 
had reasonable grounds to believe that the employer was breaching s.19(1)(a) of the Act, observed several work practices on 
the premises of the employer which in her view contributed to the forming of the opinion that employees were at an increased 
risk of head injury during the slinging, lifting and placing of loads. 

29 One of the practices included the unloading of steel from the truck at the loading bay, and in particular the proximity of the 
employee’s head as the steel was being on loaded and off loaded.  The employee and the truck driver were conversing at the 
time and from the inspector’s point of view appeared to be getting closer to the load.  The driver was not necessarily focussed 
on what he was doing and the inspector identified this as a possible risk, particularly in relation to the risk of the employee 
being hit in the head.  The inspector clarified that in using the words “hit in the head” she did not refer to or mean “on the top 
of the head” but in the head.  Ms Bryant clarified, in relation to observing the operations of the crane and the bays outside the 
workshop and the lifting of loads, close proximity to be less than a metre between the operator and the load. 

30 In the course of walking around the workplace with another inspector, Ms Bryant identified sheets of steel that were being 
lifted by an overhead gantry crane using the remote control operation.  These sheets of steel were at the same height as the 
head of the operator. 

31 Ms Bryant formed the opinion where loads were being lifted involving one chain, one hook action, with the hook wrapped 
back around the chain for the purposes of lifting there was a risk that the load could possibly swing or slip.  In the event that 
did occur then there was a risk the load would hit the person in the head because of the proximity of the employee’s head to 
the load.   

32 In addition, the employer has implemented a procedure at the workplace whereby when the slings are not in use the sling is 
hooked to the chain.  The hook comes down and the hook of the chain is hooked back over the top to swing the chain and 
associated hook away from the heads of employees.  However, in evidence Ms Bryant suggested that these were sometimes 
hanging at head height when the operator went to access the slings.   

33 Ms Bryant outlined that her concerns related not to loads above head height but rather at head height.  Furthermore, in 
evidence it was submitted that had loads been seen to be lifted above the heads of employees then there would have been no 
option but for Ms Bryant to issue a Prohibition Notice which would have had the effect of stopping the carrying on of all 
activities in the workplace associated with slinging, lifting or placing of loads until such time as the WorkSafe inspector was 
satisfied that the matters giving rise to the risk were remedied.  In this case Ms Bryant did not consider the risk associated with 
the lifting of loads in and around Park Engineers Pty Ltd to be serious and imminent and therefore chose to issue an 
Improvement Notice. 

34 Ms Bryant responded to points raised in Exhibit 3, these submission of Mr Azzalini on behalf of the employer to the initial 
review by the Commissioner of WorkSafe, Ms Nina Lyhne.  In the Exhibit Mr Azzalini’s submission had, in part, referred to: 

“Hard hats are designed for protection against falling objects, for example falling tools, bolts, nuts, etc.  The strongest part 
of the helmet is on the top as on construction sites.  This situation does not occur in our fabrication shop.”  (Exhibit 3) 

35 Ms Bryant, in responding to this submission, expressed the view that this particular risk was not relevant to the reason the 
Notice had been issued, given loads were at head height and not above the head. 

36 Mr Lucio Figuerido, an Inspector with WorkSafe, gave evidence in relation to the operation of gantry cranes based on his 
experience, particularly in the context of risk of head injury.  He referred to the many moving parts associated with gantry 
cranes.  The concern with gantry cranes was what was actually hanging on the hook and what was hanging on the trolleys of 
the crane.  He referred to all the moving parts and the significant movement in and around the workplace where gantry cranes 
were in operation.  

Legal Submissions 
37 Ms Saraceni, on behalf of the employer, submitted what she believed was the task required of the Tribunal undertaking the 

Further Review of the Notice.  In this case she referred to Wormalds Security Pty Ltd v Peter Rohan (1994) 74 WAIG 2, a 
decision of the Industrial Appeal Court.  At page 4 of that decision, Franklin, J explained what was required of the person 
undertaking the review: 

“In other words he must approach the facts and circumstances as found by him on his enquiry as if he were the Inspector 
determining whether, on those facts and circumstances, he could reasonably form the opinion formed by the Inspector of 
the particular activity, having regard also to the reasons and matters set out in the Notice.” 

38 Ms Eddy, counsel on behalf of the WorkSafe Commissioner referred to George v Rockett (1990) 170 CLR 105 at 116, to 
define “reasonable grounds” as follows: 

“Reasonable grounds” for the purposes of forming an opinion, does not have to be proof of objective circumstances that 
establish on the balance of probability or any other standard that the subject matter in fact occurred or exists.  Belief is an 
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inclination of the mind towards assenting to, rather than rejecting a proposition on the grounds which can reasonably 
induce that inclination of the mind, may depending on the circumstances, leave something to surmise or conjecture.” 

 In the context of the Inspector forming an opinion prior to the issuance of a notice the statutory provision requires that he/she 
must have reasonable grounds for forming that view. 

Conclusion 
39 With the consent of both parties I inspected the workplace and observed the gantry cranes and the manner in which work was 

carried out in their vicinity.  I thank both parties for their assistance and I thank Mr Azzalini in particular for permitting the 
Tribunal to visit the workplace.   

40 I have considered the evidence before me.  It is common ground that there are loads in and around the workshop at head height 
of employees.  I agree. 

41 I have had the benefit of listening to all three witnesses in these proceedings.  I find their evidence to be honest and openly 
given.  It is always open to a Commissioner in these circumstances to believe part of what a witness has said and to reject 
another part of that evidence.  Support for that proposition is found in IAC Cousins v YMCA (2001) 82 WAIG 5 at para 43.  In 
the case of the evidence given by Mr Azzalini I consider that greater emphasis ought be given to the benefit that can be 
provided by head protection where there is an increased risk of head injury.  Having considered the documents introduced into 
evidence, (Exhibit 5 – the Australian/New Zealand Standard 1801:1997 on Occupational Protective Helmets) and Ms Bryant’s 
submissions, I find that head protection can protect an employee in a number of ways.  The head protection provides a rigid 
shell that resists and deflects blows to the head.  In addition, it provides a suspension system inside the hat that acts as a shock 
absorber.  Neither of these circumstances, in my findings, would be associated with falling objects from overhead. 

42 I find that the movement of structural steel in and around the workplace creates an increased risk of an impact style of injury to 
the head.   

43 Having conducted an enquiry into the circumstances relating to the issuance of the Notice I conclude the increased risk of head 
injury occurs where employees are slinging, lifting and placing loads. It was, in my view, reasonable for the Inspector to form 
the opinion which led to the Notice being issued.   

44 The increased risk to employees is able to be addressed by requiring Park Engineers Pty Ltd to issue head protection to those 
employees either inside the workshop or in the loading bay where gantry cranes are in operation and loads are required to be 
slung, lifted or placed.  It is unnecessary to specify which employees ought to wear the head protection given the Notice is, in 
my view, clear.  

45 An issue arose during the proceedings that related to the requirement in the Notice that the measures required by the Notice 
were to be implemented within five days from its issuance.  It was common ground between WorkSafe and the employer that 
this was too short a period of time.  I agree.  In my view WorkSafe was correct to issue the Notice and it had reasonable 
grounds on which to do so, but the Notice as affirmed by the WorkSafe Western Australia Commissioner ought be modified in 
accordance with s.51(5)(b) to require that the hazard be addressed within a longer period of time, which I assess to be three 
weeks from the time the Order issues from the proceedings. 

46 The submissions on behalf of the employer to have the Notice held in abeyance until WorkSafe determines whether the 
introduction of head protection into fabrication shops with gantry cranes is to be undertaken on an industry wide basis and the 
industry has been consulted, is not a matter that is currently within the jurisdiction of this Tribunal to consider.  The matter 
before me relates to Notice 81700299, an Improvement Notice issued on 4 March 2005 to Park Engineers Pty Ltd.  I therefore 
take the submission no further here. 

47 This is the first occasion upon which the Tribunal has been asked to further review an Improvement Notice.  A number of 
issues arose regarding the procedure to be followed and such matters may benefit from some observations by me; one such 
issue was who bears the onus of proof in such proceedings.  I made the observation that it was the employer who bore that 
onus.  WorkSafe took issue with my observation and I received the benefit of legal argument on the point.  I have concluded 
that this is an issue that may conveniently await comment on another day, particularly given the decision relied upon by the 
WorkSafe Commissioner is one where the framework of the Act as it existed at that time had some significant differences, 
particularly in relation to the review of improvement notices.   

48 I therefore exercise the power under s.51A(5)(b) to affirm Improvement Notice 81700299 with modification.  I consider it 
appropriate that the employer be granted an extended time period to comply with the Notice from five days to three weeks 
from the date of the Order.   

49 A Minute of an Order to that effect now issues. 
50 I also take the opportunity to draw to the parties’ attention to provisions of s.48(3d) of the Act which obliges the employer, to 

display in an area of the workplace the Notice together with a copy of these Reasons for Decision. 

 

2005 WAIRC 01666 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES PARK ENGINEERS PTY LTD 
APPLICANT 

-v- 
WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 24 MAY 2005 
FILE NO OSHT 1 OF 2005 
CITATION NO. 2005 WAIRC 01666 
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Result Improvement Notice 81700299 affirmed with modification 
Representation 
Applicant Ms M Saraceni (of counsel) 
Respondent Ms L Eddy (of counsel) 
 
 

Order 
HAVING HEARD Ms M Saraceni (of counsel) on behalf of the applicant and Ms L Eddy (of counsel) on behalf of the respondent, 
the Occupational Safety and Health Tribunal, pursuant to the powers conferred on it under s.51A of the Occupational Safety and 
Health Act 1984 hereby order: 

1. THAT the decision of the Commissioner dated 19 April 2005 to affirm Improvement Notice 81700299 issued to 
Park Engineers Pty Ltd on 2 March 2005 be affirmed with modifications in accordance with s.51A(5)(b) of the 
Occupational Safety and Health Act 1984; and 

2. THAT the period for compliance with Improvement Notice 81700299 be extended to 21 (twenty one) days from 
the date of this Order. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2005 WAIRC 01469 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES WAYNE VIGAR PTY LTD 
APPLICANT 

-v- 
WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 9 MAY 2005 
FILE NO OSHT 2 OF 2005 
CITATION NO. 2005 WAIRC 01469 
 
 
Result Order issued changing name of applicant 
Representation 
Applicant Mr D Turner 
Respondent Ms A Crichton-Browne (of counsel) 
 
 

Order 
WHEREAS HAVING received an application pursuant to s.51A of the Occupational Safety & Health Act 1984 to further review 
Improvement Notice 89800088; 
AND WHEREAS the matter was listed for hearing on 5 May 2005; 
AND WHEREAS the respondent advised of an error on Improvement Notice 89800088 in the name of the person to whom 
Improvement Notice 89800088 was issued; 
AND WHEREAS at the hearing held on 5 May 2005 the parties agreed to amend the applicant’s name; 
AND WHEREAS the Tribunal has formed the view that it was appropriate to make the amendment; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me, and by consent, hereby orders - 

THAT the name of the applicant, be deleted and replaced by Wayne Vigar Sheetmetal Pty Ltd. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 

 




