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Schedule 2 

STATEMENT OF PRINCIPLES – July 2005 
1. Role of Arbitration and the Award Safety Net 

Existing wages and conditions in awards and relevant agreements of the Commission constitute the safety net which protects 
employees who may be unable to reach an industrial agreement.  
Wages and conditions of employment maintained in awards in accordance with these Principles and through the operation of 
section 40B of the Act is the safety net. 
These Principles do not have application to Enterprise Orders made under section 42I of the Act. 

2. When an Award or relevant Agreement may be varied or another Award made without the claim being regarded as 
above or below the Safety Net: 
In the following circumstances an award or relevant agreement may, on application, be varied or another award made without 
the application being regarded as a claim for wages and/or conditions above or below the award safety net: 
(a) to include previous State Wage Case increases in accordance with Principle 3. 
(b) To incorporate test case standards in accordance with Principle 4. 
(c) To adjust allowances and service increments in accordance with Principle 5. 
(d) To adjust wages pursuant to work value changes in accordance with Principle 6. 
(e) To reduce standard hours to 38 per week in accordance with Principle 7. 
(f) To adjust wages for arbitrated safety net adjustments in accordance with Principle 8. 
(g) To vary an Award or relevant Agreement to include the Minimum Adult Wage in accordance with Principle 9. 
(h) A consent variation to a single enterprise specific award or a consent replacement award to a single enterprise 

specific award under Principle 10 giving effect to structural efficiency initiatives or productivity based 
arrangements. 
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(i) Where awards already make provision for superannuation pursuant to principles which operated under State Wage 
Cases from 1986 until 1993 the terms of those clauses may be varied to refer to current Federal Statutes in lieu of 
employers’ contributions, but these clause shall not be varied otherwise. 

(j) To vary the award to incorporate industrial agreement provisions into the award by consent pursuant to section 40A 
of the Act.  The incorporated industrial agreement wage rate and allowance provisions will not be subject to 
arbitrated safety net adjustments and will be identified separately in the award at the time of variation. 

3. Previous State Wage Case Increases 
Increases available under previous State Wage Case Decisions such as structural efficiency adjustments, and previous 
arbitrated safety net adjustments will, on application, still be accessible. 
Minimum rates adjustments may also be progressed under this principle. 

4. Test Case Standards 
Test Case Standards established and/or revised by the Commission may be incorporated in an award.  Where disagreement 
exists as to whether a claim involves a test case standard, those asserting that it does, must make an application and justify its 
referral.  The Chief Commissioner will decide whether the claim should be dealt with by a Commission in Court Session. 

5. Adjustment of Allowances and Service Increments 
Existing allowances which constitute a reimbursement of expenses incurred may be adjusted from time to time where 
appropriate to reflect the relevant change in the level of such expenses. 
Adjustment of existing allowances which relate to work or conditions which have not changed and of service increments will 
be determined in each case in accordance with State Wage Decisions. 
Allowances which relate to work or conditions which have not changed and service increments may be adjusted as a result of 
the arbitrated safety net increase in Clause 8 of this Section. 
In circumstances where the Commission has determined that it is appropriate to adjust existing allowances relating to work or 
conditions which have not changed and service increments for a monetary safety net increase, the method of adjustment shall 
be that such allowances and service increments should be increased by a percentage derived as follows: divide the monetary 
safety net increase by the rate of pay for the key classification in the relevant award immediately prior to the application of 
the safety net increase to the award rate and multiply by 100. 
Existing allowances for which an increase is claimed because of changes in the work or conditions will be determined in 
accordance with the relevant provisions of the Work Value Changes Principle of this Statement of Principles. 
New allowances to compensate for the reimbursement of expenses incurred may be awarded where appropriate having regard 
to such expenses. 
Where changes in the work have occurred or new work and conditions have arisen, the question of a new allowance, if any, 
shall be determined in accordance with the relevant principles of this Statement of Principles.  The relevant principles in this 
context may be Work Value Changes Principle or First Award and Extensions to an Existing Award Principle. 
New service increments may only be awarded to compensate for changes in the work and/or conditions and will be 
determined in accordance with the relevant parts of the Work Value Changes Principle of this Statement of Principles. 

6. Work Value Changes 
(a) Changes in work value may arise from changes in the nature of the work, skill and responsibility required or the 

conditions under which work is performed.  Changes in work by themselves may not lead to a change in wage rates.  
The strict test for an alteration in wage rates is that the change in the nature of the work should constitute such a 
significant net addition to work requirements as to warrant the creation of a new classification or upgrading to a 
higher classification. 
In addition to meeting this test a party making a work value application will need to justify any change to wage 
relativities that might result not only within the relevant internal award classifications structure but also against 
external classifications to which that structure is related.  There must be no likelihood of wage "leapfrogging" 
arising out of changes in relative position. 
These are the only circumstances in which rates may be altered on the ground of work value and the altered rates 
may be applied only to employees whose work has changed in accordance with this provision. 
In applying the Work Value Changes Principle, the Commission will have regard to the need for any alterations to 
wage relativities between awards to be based on skill, responsibility and the conditions under which work is 
performed. 

(b) Where new or changed work justifying a higher rate is performed only from time to time by persons covered by a 
particular classification or where it is performed only by some of the persons covered by the classification, such new 
or changed work should be compensated by a special allowance which is payable only when the new or changed 
work is performed by a particular employee and not by increasing the rate for the classification as a whole. 

(c) The time from which work value changes in an award should be measured is the date of operation of the second 
structural efficiency adjustment allowable under the September 1989 State Wage Decision ((1989) 69 WAIG 2917). 

(d) Care should be exercised to ensure that changes which were or should have been taken into account in any previous 
work value adjustments or in a structural efficiency exercise are not included in any work evaluation under this 
provision. 

(e) Where the tests specified in (a) are met, an assessment will have to be made as to how that alteration should be 
measured in money terms.  Such assessment should normally be based on the previous work and the nature and 
extent of the change in work. 

(f) The expression "the conditions under which the work is performed" relates to the environment in which the work is 
done. 

(g) The Commission should guard against contrived classifications and over-classification of jobs. 
(h) Any changes in the nature of the work, skill and responsibility required or the conditions under which the work is 

performed, taken into account in assessing an increase under any other provision of this Statement of Principles, 
shall not be taken into account in any claim under this provision. 
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7. Standard Hours 
In approving any application to reduce standard hours to 38 per week, the Commission will satisfy itself that the cost impact 
is minimised. 

8. Arbitrated Safety Net Adjustments 
Where the minimum rates adjustment process in an award has been completed, the Commission may consider an application 
for the base rate, supplementary payment and arbitrated safety net adjustments to be combined so that the award specifies 
only the total minimum rate for each classification. 
By consent of all parties to an award, where the minimum rates adjustment has been completed, award rates may be 
expressed as hourly rates as well as weekly. In the absence of consent, a claim that award rates be so expressed may be 
determined by arbitration. 
The arbitrated safety net adjustment arising from the decision in Matter No. 576 of 2005 is $17.00 per week. 

9. Minimum Adult Award Wage 
A minimum adult award wage clause will be required to be inserted in any new award. 
The minimum adult wage clause will be as follows – 
MINIMUM ADULT AWARD WAGE 

(1) No adult employee shall be paid less than the minimum adult award wage unless otherwise provided by this clause. 
(2) The minimum adult award wage for full-time adult employees is $484.40 per week payable on and from 7 July 

2005. 
(3) The minimum adult award wage is deemed to include all arbitrated safety net adjustments from State Wage Case 

decisions. 
(4) Unless otherwise provided in this clause adults employed as casuals, part-time employees or piece workers or 

employees who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the 
minimum adult award wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates 
provision in this award to the minimum adult award wage. 

(6) (a) The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or 
Jobskill placements or employed under the Commonwealth Government Supported Wage System or to 
other categories of employees who by prescription are paid less than the minimum award rate. 

(b) Liberty to apply is reserved in relation to any special category of employees not included here or otherwise 
in relation to the application of the minimum adult award wage. 

(7) Subject to this clause the minimum adult award wage shall – 
(a) apply to all work in ordinary hours. 
(b) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any 

period of paid leave and for all purposes of this award.   
(8) Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2005 State 
Wage Case Decision.  Any increase arising from the insertion of the adult minimum wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated 
by this award which are above the wage rates prescribed in the award.  Such above award payments include wages 
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise 
agreements and over award arrangements.  Absorption which is contrary to the terms of an agreement is not 
required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the adult minimum wage. 

(9) Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less 

than $406.70 per week. 
(b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate 

of pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by the award for an adult apprentice in 

force immediately prior to 5 June 2003. 
10. Making or Varying an Award or issuing an Order (other than an Enterprise Order under section 42I of the Act) 

which has the effect of varying wages or conditions above or below the safety net 
An application or reference for a variation in wages or conditions above or below the safety net will be referred to the Chief 
Commissioner for him to determine whether the matter should be dealt with by a Commission in Court Session or by a single 
Commissioner. 
Provided that where parties to a single enterprise specific award apply to vary the award by consent or consent to a 
replacement award to give effect to structural efficiency initiatives or productivity based arrangements the Chief 
Commissioner may allocate the matter to a single Commissioner. 

11. New Awards (including interim Awards) and Extensions to an existing Award  
The following shall apply to the making of a new award (including an interim award) and an extension to an existing award: 
(a) In the making of a new award, the main consideration shall be that the award meets the needs of the particular 

industry or enterprise while ensuring that employees' interests are also properly taken into account.  Structural 
efficiency considerations shall apply in the making of such an award. 
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(b) Subject to section 36A(3) in the making of an interim award the Commission shall ensure that the award meets the 
needs of the particular industry or enterprise while ensuring that employees' interests are also properly taken into 
account. Structural efficiency considerations shall apply in the making of such an award. 

(c) A new award (including and interim award) shall have a clause providing for the minimum award wage [see 
Clause 9 of this Section] included in its terms. 

(d) In the extension of an existing award to new work or to award-free work the rates applicable to such work will be 
assessed by reference to the value of work already covered by the award, providing structural efficiency 
considerations including the minimum rates adjustment provisions where relevant have been applied to the award. 

12. Economic Incapacity 
Any respondent or group of respondents to an award may apply to reduce and/or postpone the variation which results in an 
increase in labour costs under this Statement of Principles on the ground of very serious or extreme economic adversity. The 
merit of such application shall be determined in the light of the particular circumstances of each case and any material 
relating thereto shall be rigorously tested. The impact on employment at the enterprise level of the increase in labour costs is a 
significant factor to be taken into account in assessing the merit of an application. A party making such an application must 
make and justify an application as a Special Case. It will then be a matter for the Chief Commissioner to decide whether it 
should be dealt with by a Commission in Court Session. 

13. Duration 
This Statement of Principles will operate until reviewed. 

 

2005 WAIRC 02369 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KELVIN P GADEKE; 
 RODNEY PAUL BROWN 

APPLICANT 
-v- 
SEAWEST MARINE SERVICES; 
ALLISON PTY LTD T/AS SEAWEST MARINE SERVICES 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE TUESDAY, 16 AUGUST 2005 
FILE NO/S APPL 1289 OF 2004, APPL 1063 OF 2004 
CITATION NO. 2005 WAIRC 02369 
 
 
Result Correction Order 
 
 

Correction Order 
WHEREAS on 5th August 2005 a Decision was issued in this matter and deposited in the Office of the Registrar; and 
WHEREAS the Decision had an error in paragraphs 13 and 64 when referring to the Maritime Industry Dredging Award 1988; and 
WHEREAS in the Decision paragraphs 13 and 64 should have read the Maritime Industry Dredging Award 1998 (Cwth); 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 

THAT the Decision issued on 5th August 2005 should be corrected in paragraphs 13 and 64 to read “the Maritime 
Industry Dredging Award 1998 (Cwth).”. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2005 WAIRC 02368 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KELVIN P GADEKE 
APPLICANT 

-v- 
SEAWEST MARINE SERVICES 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE TUESDAY, 16 AUGUST 2005 
FILE NO/S APPL 1289 OF 2004 
CITATION NO. 2005 WAIRC 02368 
 
 
Result Correction Order 
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Correcting Order 
WHEREAS on 12th August 2005 an Order in this matter was deposited in the Office of the Registrar; and 
WHEREAS the said Order had an error in Order No. 3 referring to the Marine Industry Dredging Award 1988; and 
WHEREAS Order No. 3 should have read the Maritime Industry Dredging Award 1998 (Cwth); 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 

THAT Order No. 3 should be corrected to read “THAT the Respondent pay Kelvin P Gadeke compensation for 5 weeks 
less 5 days as if he had worked that time under the terms of the Maritime Industry Dredging Award 1998 (Cwth).”. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2005 WAIRC 02367 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RODNEY PAUL BROWN 
APPLICANT 

-v- 
ALLISON PTY LTD T/AS SEAWEST MARINE SERVICES 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE TUESDAY, 16 AUGUST 2005 
FILE NO/S APPL 1063 OF 2004 
CITATION NO. 2005 WAIRC 02367 
 
 
Result Correction Order 
 
 

Correcting Order 
WHEREAS on 12th August 2005 an Order in this matter was deposited in the Office of the Registrar; and 
WHEREAS the said Order had an error in Order No. 3 referring to the Marine Industry Dredging Award 1988; and 
WHEREAS Order No. 3 should have read the Maritime Industry Dredging Award 1998 (Cwth); 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 

THAT Order No. 3 should be corrected to read “THAT the Respondent pay Rodney Paul Brown compensation for 13 
days as if he had worked these days under the terms of the  Maritime Industry Dredging Award 1998 (Cwth).”. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

INDUSTRIAL APPEAL COURT—Appeal against decision 
of Full Bench— 

[2005] WASCA 138 
JURISDICTION : WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 
CITATION : BHP BILLITON IRON ORE PTY LTD -V- CONSTRUCTION, FORESTRY, 

MINING & ENERGY UNION OF WORKERS & ANOR [2005] WASCA 138 
CORAM : WHEELER JA 
HEARD : 27 JULY 2005 
DELIVERED : 29 JULY 2005 
FILE NO/S : IAC 5 OF 2005 
BETWEEN : BHP BILLITON IRON ORE PTY LTD 

Appellant 
AND 
CONSTRUCTION, FORESTRY, MINING & ENERGY UNION OF WORKERS 
First Respondent 
INTEGRATED GROUP LTD trading as INTEGRATED WORKFORCE 
Second Respondent 
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ON APPEAL FROM:  
Jurisdiction : WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION  
Coram : SHARKEY P, BEECH C, KENNER C  
Citation : [2005] WAIRC 01915  
File No : FBA 36 of 2004  
 

Catchwords: 
Appeal - Stay - Principles governing stay - Turns on own facts  

Legislation: 
Nil  

Result: 
Order partially stayed pending appeal  
Category B 

Representation: 
Counsel: 

Appellant : Ms G A Archer 
First Respondent : Mr D H Schapper 
Second Respondent : Mr N D Ellery 

Solicitors: 
Appellant : Mallesons Stephen Jaques 
First Respondent : Derek Schapper 
Second Respondent : Corrs Chambers Westgarth  

Case(s) referred to in judgment(s): 
Alexander v Cambridge Credit Corp Ltd (1985) 2 NSWLR 685 
Eastland Technology Australia Pty Ltd v Whisson (2003) 28 WAR 308; [2003] WASCA 307 

Case(s) also cited: 
Australian Nursing Federation; Ex parte Victoria (1993) 112 ALR 177 
Australian Nursing Federation; Ex parte Victoria (No 2) (1993) 67 ALJR 571 
Bryant v Commonwealth Bank of Australia (1996) 134 ALR 460 
Croney v Nand (1999) 2 Qd R 342 
Griffin; Ex parte Professional Radio and Electronics Institute of Australia (1988) 167 CLR 37 
Hamersley Iron Pty Ltd v Lovell (No 2) (1998) 20 WAR 79 
Kwa v Bank of Western Australia [2003] WASCA 163 
Kwinana Construction Group Pty Ltd v The Electrical Trades Union of Workers (1954) 34 WAIG 51 
Marks and Federated Ironworkers' Association; Ex parte Australian Building Construction Employees and Builders Labourers' 

Federation (1981) 34 ALR 208 
Medical Board of Western Australia; Ex parte P (2001) 24 WAR 127 
Powerflex Services Pty Ltd v Data Access Corporation (1996) 67 FCR 65 
Sharkey; Ex parte Burswood Resort (Management) Ltd; Federated Liquor and Allied Industries Employees' Union of Australia, 

Western Australian Branch, Union of Workers (1994) 55 IR 276 
The Board of Management, Princess Margaret Hospital for Children v The Hospital Salaried Officers' Association of Western 

Australia (1975) WAIG 543 
The State Bank of Victoria v Parry [1989] WAR 240  

 

1 WHEELER JA:  This is an application for a stay of the order of the Western Australian Industrial Relations Commission, 
being a decision of the Full Bench on appeal from Commissioner Wood.  The matter arose in the following way.   

2 The CFMEU's member, Mr Brandis, was employed by BHP Billiton Iron Ore Pty Ltd, the appellant in the present matter, as 
an engine driver for approximately 22 years until 1999, when he took voluntary redundancy.  From approximately 2001, 
Mr Brandis was employed by Integrated Workforce.  In that capacity, he was supplied to BHP Billiton as an engine driver.  On 
a number of occasions he applied for direct employment as an engine driver with BHP Billiton, but was not employed.  In 
January 2004, BHP Billiton again advertised for applications for employment as rail transport technicians to drive locomotives 
on its railways in the Pilbara.  Mr Brandis applied for one of these positions and underwent a variety of pre-employment 
procedures.  His application was refused, as was a subsequent application by him.   

3 The appellant alleged in the Commission that, during the time he has been employed by Integrated Workforce to work at BHP 
Billiton, he has also been employed jointly by BHP Billiton.  It further claimed that BHP Billiton had unreasonably refused to 
employ Mr Brandis.  Commissioner Wood found against the CFMEU.  On appeal to the Full Bench, the Full Bench by 
majority upheld the finding in relation to the claim of joint employment, but found that BHP Billiton had unreasonably refused 
to employ Mr Brandis, and ordered that he be employed as and from 7 May 2004.  That order was formally made on, I think, 
28 June 2005.  In any event, the order was formally made a considerable time after 7 May 2004.   

4 There are a number of grounds of the proposed appeal.  Some raise relatively complex issues, requiring the Court to consider 
whether there is a link between various aspects of the reasoning of the President, for example, in relation to the two questions 
referred, and whether an alleged error in relation to the ground which was dismissed wrongly infected the reasoning of the 
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Full Bench in relation to that which was upheld.  It is not necessary for present purposes to consider all the grounds, but rather 
simply to find that it appears to me that they are arguable, although of varying strength.   

5 There are, however, two grounds which are of particular importance for this application.  One is to the effect that the Full 
Bench lacked jurisdiction to order that BHP Billiton employ Mr Brandis, in effect, retrospectively.  There are primarily two 
reasons for that, one relying upon a constitutional argument, and another relying upon what it is conceptually which is 
involved in ordering that a person be employed, the submission being made being to the effect that employment is a 
prospective concept.  It is not necessary to explore the reasoning in detail.  However, it does appear to me that the ground is 
arguable.   

6 Importantly, too, it is clear from the transcript, and was conceded by counsel for the first respondent, that Mr Brandis did not 
seek retrospective employment, but rather only an order that he be employed prospectively.  The fact that no such order was 
sought does not mean that the Commission was necessarily in error in so ordering, but it is a relevant factor to the grant of the 
stay.   

7 It should also be noted that the appellant submitted before me that one difficulty with the terms of that order was that it was by 
no means clear what, as a practical matter, was involved in employing Mr Brandis retrospectively.  He had, of course, worked 
for BHP Billiton for the greater part of that time.  He had been paid for that work.  What, then, it was asked, did the order 
contemplate?  The first respondent suggested that there might need to be some additional payment to Mr Brandis, depending 
upon the difference, if any, between the payment made to drivers employed directly by BHP Billiton and drivers supplied by 
Integrated Workforce, but otherwise seemed to me to acknowledge that there might be some difficulty in working out what it 
was that the order required BHP Billiton to do.   

8 Whether the order is ultimately held to be one which was able to be made retrospectively or not, it seems to me that, in 
circumstances where it is arguable that the order should not have been made in that form, where there is no apparent 
disadvantage to any party in staying the operation of the retrospective part of the order, and where there may well be 
unnecessary expense and controversy arising from attempts to clarify what practically the retrospective part of the order 
requires, it is appropriate to stay the operation of the order so far as it relates to the period between 7 May 2004 and the date of 
the order of the Full Bench.  That is so whatever may be the appropriate test for the grant of a stay, a matter to which I will 
turn later.   

9 The other ground which requires particular discussion is that which relates to fresh evidence.  During the course of the appeal, 
BHP Billiton made an application in relation to the question of whether, if Mr Brandis was not jointly employed by BHP 
Billiton, BHP Billiton should be ordered to employ him.  During the hearing before Commissioner Wood, BHP Billiton had 
adduced certain evidence relating to incidents which had occurred while Mr Brandis had been driving locomotives for it, 
which incidents, it was suggested, formed part of the factual matrix which made it reasonable for BHP Billiton not to employ 
him.  In broad terms, the evidence of the incidents was directed at demonstrating that Mr Brandis was not as safe or skilled a 
driver as was desirable. 

10 Commissioner Wood considered those incidents.  The most serious of them related to incidents in 2002, involving overriding 
of the train's train protection system.  There had been an investigation into that matter, and at the time Mr Brandis had been 
disciplined by having his employment suspended for two weeks.  However, as the Commissioner noted, that appeared to be the 
only serious matter in Mr Brandis' otherwise lengthy record of driving for BHP Billiton, and BHP Billiton at the time had not 
considered it to be sufficiently serious to require that Integrated Workforce not supply Mr Brandis' services in future.  It seems 
not to have been in dispute that it was open to BHP Billiton to refuse to accept the services of particular workers supplied by 
Integrated Workforce.  

11 However, BHP Billiton submitted before the Full Bench that there had been incidents subsequent to the matters considered by 
Commissioner Wood which related to Mr Brandis' ability to drive trains safely, and had sought, if the Full Bench found 
adversely to it in relation to that aspect of the appeal, to have the question of refusal to employ remitted to the Commissioner 
to hear and determine on the basis of those new facts, taken together with the facts previously considered.  That was an 
application which was agreed to by all parties.  The first respondent conceded before me, as the transcript made clear, that its 
attitude was that these were factual issues which would be appropriately remitted.  In doing so, it, of course, made no 
concession as to what the outcome of that consideration should ultimately be. 

12 The Full Bench dismissed the application in relation to the fresh evidence, giving reasons for doing so in its reasons upholding 
the appeal.  However, it seems clear from those reasons that the Full Bench did not consider that part of the application which 
dealt with the fresh evidence to which I have referred.  There had been no application to have the Full Bench itself hear that 
evidence, since it appears to have been assumed by all parties that the more appropriate course was the remitter procedure 
which I have described. 

13 In the result, the appellant complains, first, that the Full Bench did not consider its application in relation to the fresh evidence.  
That appears to be so.  A reading of the Full Bench's reasons suggests that the matter was simply one which was overlooked.  
Further, of course, the appellant complains that it has been denied natural justice, in that the fresh evidence referred to was 
relevant to the question which the Commission had to determine, and it has been denied the opportunity to adduce that 
evidence.  Again, this issue appears to me to be arguable. 

14 This ground is of particular relevance to the stay application, since it is submitted by the appellant that the employment of 
Mr Brandis would pose "a significant safety risk".  That is why, it is submitted, given that the grounds of appeal are arguable, 
it would be appropriate to stay the Commission's order at the present time. 

15 I pause to note that there was controversy between the parties as to whether it was necessary to show special or exceptional 
circumstances in order to obtain a stay of an order pending an appeal.  It was accepted on both sides that the fundamental 
principle is that the successful party is, prima facie, entitled to the fruits of the judgment.  That being so, it is clear, and was 
accepted on both sides, that some factor must be shown which points in favour of the grant of a stay.  The controversy centred 
on the question of whether that factor or factors should be "special" or "exceptional", those being terms which tend to suggest 
that the discretion to grant a stay should be sparingly exercised.   

16 The appellant urged that I should follow, in particular, the views expressed in the New South Wales Court of Appeal in 
Alexander v Cambridge Credit Corp Ltd (1985) 2 NSWLR 685 at 693 - 694.  In that case, the Court of Appeal of New South 
Wales considered it appropriate to reconsider the formulation of the test for the grant of a stay pending appeal, which until that 
time had often been expressed in terms that "special" or "exceptional" circumstances needed to be demonstrated.  The Court 
considered there were three reasons why it was appropriate to reconsider that formulation.   

17 One turned upon the words of the relevant rule, which contained no such qualification.  In the present case, too, it is pointed 
out, the relevant regulation contains no such qualification.  The third reason related to the language of recent decisions of the 
Court of Appeal of New South Wales and the practice in that jurisdiction, and may be set aside as inapplicable in Western 
Australia.   
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18 The most controversial reason, perhaps, is the suggestion that the principle that special circumstances should be shown grew 
up when the facility of appeal was relatively novel and appeals were relatively rare.  For myself, I find it difficult to see how 
increasing resort to the facility of appeal, which no doubt has taken place over the last 100 years or so, should lessen the force 
of the principle that the successful party is, prima facie, entitled to the fruits of the judgment.  There may be an argument that 
increasing resort to the facility of appeal makes it more, rather than less, important to emphasise that it is to the trial Judge or 
the Tribunal of first instance that the determination of a matter is primarily entrusted.  Where witnesses are called, or where the 
Tribunal appealed from is a specialist one, that first instance Tribunal will generally possess an advantage peculiar to it, to 
which appropriate weight must be given.   

19 In a careful submission, counsel for the appellant suggested that it was an open question in Western Australia whether special 
circumstances were generally required where a stay of a judgment appealed from was applied for.  It was submitted that those 
authorities which tended to suggest that special circumstances were required were concerned either with a stay pending an 
application for special leave to appeal to the High Court, in relation to which particular considerations apply, or related to 
O 47 r 13 of the Rules of the Supreme Court 1971 (WA), which expressly refers to "special circumstances".  My own view is 
that the better view is probably that the decision of the Full Court in Eastland Technology Australia Pty Ltd v Whisson (2003) 
28 WAR 308; [2003] WASCA 307 suggests that in this jurisdiction "special circumstances" are generally required to be 
demonstrated before a stay can be obtained pending an appeal.  I note that, in that case, Murray and Parker JJ purported, in [8], 
"to state the applicable general principles", and, in [9], listed what they took to be "the generally applicable relevant principles" 
as including that the Court would not exercise its discretion in favour of an applicant for a stay "unless special circumstances 
are shown justifying the departure from the ordinary rule". 

20 It is therefore my view that "special circumstances" are required to be shown before the Court will grant a stay.  However, in 
the context of the present case, I should also add that I would accept that if there had been events which had either occurred or 
come to light since the decision under appeal, which demonstrated that there was a risk to the safety of the public, or a section 
of it, which might arise if the operation of the judgment were not stayed, that would be capable of constituting a special 
circumstance.  The question then arises as to whether the appellant has demonstrated that the employment of Mr Brandis, in 
the light of the incidents which have occurred since the decision of Commissioner Wood, would pose such a risk.  I accept also 
that those matters should be considered, if it seems necessary to do so, in the context of the earlier matters which were before 
Commissioner Wood, so that if it could be seen that there were a repeated or worsening pattern of behaviour with safety 
implications, that would be relevant, even if the new instances were not themselves sufficient to demonstrate an unacceptable 
risk to safety. 

21 The two matters which are particularly relied upon in this context are to be found in the affidavit of Mr Jolly dated 14 July 
2005.  The first occurred in December 2004 and involved a failure by Mr Brandis to open a brake pipe cock.  Mr Jolly deposes 
that that failure could have resulted in the train not being able to stop as quickly as required, as the train brake was only 
operating on the first 100 cars.  Mr Jolly's affidavit continues, in par 29: 

"The 200 cars on the rear of the train had no brake.  Also the rear 200 cars could have ridden up on the front 
portion of the train if a heavy brake application was applied when the driver realised the train was not stopping as 
quickly as it should." 

22 Mr Brandis deposes that this incident was an oversight on his part.  He acknowledges that the cock should have been turned 
on.  However, in the context of that particular incident, he deposes that partially made-up trains in the yard are short, unloaded 
trains which only travel at low speed and are easily brought to a halt.  He deposes that the train in question was made up in 
three separate sections of approximately 100 cars and that, when made up into a 300-car train, it was not moved before braking 
tests were conducted which were designed to detect the lack of brake pipe air in the last 200 cars. 

23 That matter, in December 2004, was investigated by Integrated Workforce.  Mr Brandis was stood down, missing a total of six 
12-hour shifts as a result.  It appears that Integrated Workforce sent Mr Brandis a letter saying that that breach was a serious 
breach of BHP Billiton rules and procedures and that any further breaches might result in termination of his services by 
Integrated Workforce.  At the completion of that suspension, it appears that Mr Brandis returned to work driving trains for 
BHP Billiton.   

24 In relation to that incident, I accept, as counsel for the appellant submitted, that there had been a safety breach, and that, while 
in the particular circumstances there may not have been serious danger, it was nevertheless most undesirable that there should 
be a breach in relation to any layer of procedures which were concerned with the safe stopping of trains.   

25 The second incident occurred in February 2005, which resulted in damage to a piece of equipment called a "digitair", being a 
piece of equipment which relays the air pressure from the last car on the train to the driver.  In relation to this matter, 
Mr Brandis, however, denies that he caused or contributed to the damage to the digitair.  It is his view that, since the train with 
the digitair had travelled approximately 220 kilometres after he had completed an operation in respect of it, the damage could 
have occurred at any time during that journey.  He further deposes that, in his view, if the digitair had been inoperative during 
that journey, it would have been noted by the driver of the train because of an absence of readout in the cabin.  There is an 
investigation into that incident, and I am not able to make any finding in relation to Mr Brandis' responsibility, although I 
accept that there is evidence which could lead to the view that he was responsible.  Further, there is a dispute, as I understand 
it, about the degree of danger posed by damage to the digitair.   

26 In relation to both incidents, there is evidence from Mr Thomas, sworn 21 July 2005.  He is a locomotive driver employed by 
BHP Billiton, of more than 20 years' experience, including six years as a special class instructor driver with the Victorian 
Railways.  He is the secretary of the first respondent, and elected under the Mines Safety and Inspection Act 1994 (WA) as a 
safety representative in relation to BHP Billiton's rail operations.  In relation to the December 2004 incident, I think it is fair to 
say that the effect of his evidence is that the incident did not result in danger while the train was being made up and, while he 
implicitly appears to accept that the event was undesirable, he notes that the mandatory tests carried out prior to departure 
would have prevented the train from departing until the brakes were fully operational.  In relation to the digitair, I think it is 
fair to say that he considered that any danger was, although theoretically possible, unlikely.  It is his personal view, he deposes, 
that there is no valid safety-related reason why Mr Brandis should not resume duties as a locomotive driver at BHP Billiton.  
While he is, in a sense, an interested party because of his relationship to the first respondent, I am prepared to accept for the 
purposes of this application that Mr Thomas would be unlikely to depose in those terms if, with his experience, he considered 
that there was a significant risk to other members of the first respondent, or other employees of the appellant, from Mr Brandis' 
employment.   

27 Finally, I should note in this context the affidavit of Mr Edwards, sworn 23 July 2005, which relates to an incident, which it is 
not necessary to describe, which may be understood as suggesting that Mr Jolly has some degree of animosity towards 
Mr Brandis.  Commissioner Wood accepted Mr Jolly's evidence, although he noted that Mr Jolly appeared at times to be 
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hesitant in his answers during the course of evidence before him and I would not be prepared to make even a provisional 
finding about Mr Jolly's credit or affidavit material.  I would note, however, that Mr Jolly's evidence in his affidavit as to the 
earlier incidents, which either were put before Commissioner Wood or were available to be put before the Commissioner, do 
appear (save for the description of the August 2002 events) to be expressed in a way which somewhat overstates any potential 
or actual problems, and this must be taken into account in assessing the two latest incidents.   

28 In the end, the safety issue it seems comes to this.  There was clearly a matter in August 2002 which was considered to be 
dangerous.  However, Mr Brandis was disciplined for that and continued to work for BHP Billiton for a considerable period of 
time, and that was a matter which was fully ventilated before Commissioner Wood and considered by the Full Bench.  Since 
that time, there have been two incidents of a serious nature.  The December 2004 incident was an oversight by Mr Brandis, 
which he acknowledged should not have occurred.  However, again following that incident, it appears that BHP Billiton was 
content to allow Mr Brandis to continue to drive locomotives for it for some period.  The incident appears not to have been one 
demonstrating an attitude of flagrant disregard for safety, or forming part of a pattern of incidents of the same kind.  The latest 
incident is disputed, Mr Brandis alleging it is not his responsibility at all, and there being conflicting evidence as to any 
potential danger.  It therefore seems to me I should disregard it.   

29 Although the appellant expresses a concern to which weight should be given, that concern, it seems to me, is expressed in a 
way which tends to overstate the significance of the various incidents in which Mr Brandis has been involved, and it is difficult 
to avoid the conclusion that that view of the appellant may be coloured, to an extent, by its desire to avoid an order which, in 
its view, should not have been made in the first place.  There is, further, evidence from an experienced locomotive driver that 
Mr Brandis is not a safety risk.   

30 While I accept, therefore, that the Court should err on the side of caution where the safety of Mr Brandis' fellow employees, 
and others, is concerned, it is my view that the appellant has not demonstrated that Mr Brandis poses such a safety risk that the 
order of the Commission should be stayed.  I would add that the order of the Commission is, of course, not such as to 
immunise Mr Brandis from whatever steps, in terms of supervision and the like, that the appellant may consider to be 
appropriate, nor would it prevent the appellant from taking measured and appropriate disciplinary action in the event of any 
further breaches of safety requirements. 

31 However, for the reasons which I have earlier given, it is my view that it is appropriate to stay so much of the order as purports 
to operate retrospectively, that is, prior to the making of the order made by the Full Bench.  I would otherwise dismiss the 
application for a stay. 
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Order 
This matter having come on for hearing before the Full Bench on the 28th day of July 2005 and there being no appearance by or on 
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[L.S.] President. 
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Reasons for Decision 
THE PRESIDENT AND COMMISSIONER P E SCOTT: 

INTRODUCTION 
1 This is an appeal brought under s49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”).  

The appeal is brought by the above-named City of Albany, a local government within the meaning of s1.4 of the Local 
Government Act 1995 (hereinafter referred to as “the LG Act”).  The appeal is against the decision of the Commission, 
constituted by a single Commissioner, given on 3 May 2005, in matter No 1086 of 2004. 

2 That decision is constituted by a declaration which reads as follows:- 
 “…THAT the application in so far as it relates to a claim for payment of a benefit under the Local Government Act 

1995 is within jurisdiction.” 
GROUNDS OF APPEAL 

3 The appeal is brought on the following grounds:- 
 “1. Grounds of Appeal 
 The appellant says the Commissioner’s decision at paragraphs 13 - 18 is wrong in law by reason of the following 

matters: 
 (a) the benefits claimed by the respondent allegedly arise pursuant to Schedule 2.1 sub-sections 11(4) and (5) of 

the Local Government Act 1995 (LG Act); 
 (b) the provisions of Schedule 2.1 subsections 1(4) and (5) were not incorporated into appellant’s contract, 

alternatively could not by operation of law be so incorporated; 
 (c) the benefits claimed by the respondent are statutory, not contractual benefits; and  
 (d) the Commission’s jurisdiction under section 29(1)(b)(ii) is confined to contractual benefits, therefore the 

Commission has no jurisdiction in respect of the respondent’s claim. 
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 2. Decision Sought in Lieu 
 The appellant seeks an order that: 
 (a) the appeal be upheld; 
 (b) the decision appealed from be quashed; and 
 (c) Application 1086 of 2004 be and is hereby dismissed. 
 3. Public Interest Considerations 
 The appellant says the appeal involves the following matters of public interest: 

 (a) the issue of the Commission’s jurisdiction is an important matter of public interest.  Parties need to be clear 
as to the appropriate forum in which to bring their claims, so that claims can be dealt with expeditiously by 
the appropriate court or tribunal. 

 (b) it is also an important matter of public interest that the issue of employee  entitlements under Schedule 2.1 
of the LG Act be considered and clarified by the Full Bench.  It would be a significant issue for future local 
government amalgamations if employees were entitled to apply to the Commission in respect of their 
statutory entitlements under Schedule 2.1.” 

BACKGROUND 
4 Mr Joe O’Keefe, the above-named respondent, and the applicant at first instance, made application to the Commission against 

the City of Albany (hereinafter referred to as “the City”), claiming that he had not been paid benefits under his contract of 
employment with the City, which were benefits to which he was entitled.  The application was filed in the Commission on 
20 August 2004 and was brought pursuant to s29(1)(b)(ii) of the Act.  The amount claimed was “Two years wages from the 
date of amalgamation, as per WA Local Gov’t Act provisions”, namely $80,000.00.  The claim relied on Schedule 2.1, s11(4) 
and (5) of the LG Act in that it was claimed that those sections prescribe the benefits which Mr O’Keefe claimed pursuant to 
his contract of employment.  We will elaborate on those matters later in these reasons. 

5 The genesis of the claim was that, when on 1 July 1998 the local governments and districts of the Town of Albany and the 
Shire of Albany were amalgamated to form a new local government and district, namely the City of Albany, Mr O’Keefe, who 
had been a Senior Planner employed by the Shire of Albany, was employed in a lesser or downgraded position by the new City 
of Albany as a “Planner Officer – Policy”. 

6 The amount being claimed amounted to the equivalent of two years salary as a Senior Planner employed by the City of Albany, 
the position in which he said that he should have been employed. 

7 The City denied that any benefits under his contract of employment were due to Mr O’Keefe. 
8 The question of jurisdiction, when raised, was the subject of written submissions by both parties followed by a hearing in 

relation to those submissions at which hearing the Commission was advised that Mr O’Keefe had previously unsuccessfully 
applied in 1998 to be reinstated to his former position following the termination of his employment with the City, that contract 
having been terminated on 2 December 1998 (see Joe O’Keefe v City of Albany (2000) 80 WAIG 655). 

9 We do not need to deal with his application for reinstatement which was not a question to be determined at first instance or on 
this appeal. 

10 At the heart of this matter was the City’s claim that Mr O’Keefe could not rely on the provisions of Schedule 2.1 in the LG Act 
in support of his claim since there was no change to his contract of employment with the City, brought about by the 
amalgamation of the two local government authorities in Albany in July 1998 to become the City of Albany.  The City claimed 
that, in any event, the Commission did not have the jurisdiction to entertain a claim that Mr O’Keefe was owed $80,000.00 by 
virtue of s11(4) of Schedule 2.1 of the LG Act, because the Commission had no power to enforce the provisions of this Act, nor 
was it able to enforce the provisions of the Local Government Officers’ (Western Australia) Award 1988 (“the Award”), which 
formed part of his terms and conditions of employment when he was employed by the City, since such functions can only be 
exercised by courts of competent jurisdiction. 

11 The City also argued that, because the provisions of the Award and/or the LG Act did not form part of his express contract of 
employment, then such provisions could not pursued as a benefit under s29(1)(b)(ii) of the Act (see Byrne and Frew v 
Australian Airlines Ltd [1995] 185 CLR 410). 

12 Mr O’Keefe’s case, which he maintained, was that the Commission had jurisdiction to hear and determine his application, even 
though he was seeking reinstatement or, in the alternative the equivalent of two years’ wages as a Senior Planner, because 
s11(4) of Schedule 2.1 of the LG Act entitled him to these benefits.  He went on to submit that, as his last contract of 
employment with the City was terminated after the Shire of Albany and the Town of Albany amalgamated on 1 July 1998, and 
because he was demoted as a result of this amalgamation, he was then entitled to be paid the monies which he was claiming. 

13 Mr O’Keefe also submitted that, because the issue of benefits due to him under his contract of employment with the City was 
not argued or determined by the Commission in the previous matter, then the Commission, as currently constituted, had the 
power to deal with his claim. 

14 However, the core of his argument was that his contract of employment was prescribed by the LG Act in its terms, and, in 
particular, by the provisions we have referred to.  His submissions also seem to be that there was not a contract entered into 
outside the provisions of the LG Act, and he relied on Schedule 2.1, s11(4) and (5) of the LG Act to support his claim for 
contractual benefits (see his statements at page 30-32 of the appeal book). 

FINDINGS AT FIRST INSTANCE 
15 The Commissioner at first instance found that she did not have the power to order that Mr O’Keefe be reinstated to the position 

of Senior Planner with the City as a benefit due to him under his contract of employment. 
16 She also found did not have the power to deal with the claim for reinstatement to the position as Senior Planner with the City 

and that finding is not appealed against. 
17 The second question was, did the Commission have jurisdiction to order that Mr O’Keefe be paid $80,000.00 as a benefit due 

to him under s11(4) of Schedule 2.1 of the LG Act. 
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18 The Commissioner found that one of the intentions of the LG Act “is to provide ‘a framework for the administration and 
financial management of local governments and for the scrutiny of their affairs’ (see s1.3), and within this framework, it 
provides for compensation of an amount acceptable to a person if an employee’s contract of employment is terminated or 
varied as a result (wholly or partly) of an order under s2.1”. 

19 The Commissioner therefore found that jurisdiction was expressly conferred on this Commission to make orders for the 
payment of contractual benefits (see s23 and s29(1)(b)(ii) of the Act) and to deal with an entitlement to an implied term of an 
employee’s contract of employment. 

20 The Commissioner correctly observed that the limitation on this was that the claim does not relate to a federal or state award or 
agreement entitlement or an entitlement conferred by an Act over which the Industrial Magistrate’s Court has exclusive 
jurisdiction. 

21 The Commissioner also observed that she was not able to say that the enforcement of the requirements of s11(4) of Schedule 
2.1 of the LG Act must be exclusively dealt with by one court, although there is no provision in the Act which enables the 
Industrial Magistrate’s Court to enforce an implied or express provision of an employee’s contract of employment arising from 
s11(4) of Schedule 2.1 of the LG Act. 

22 The Commissioner noted that the provisions of an Act can be implied into an employee’s contract of employment. 
23 Accordingly, the Commissioner found that, since it had not been demonstrated that the Commission does not have jurisdiction 

to deal with Mr O’Keefe’s claim that he is due a payment of $80,000.00 under his contract of employment with the City, 
pursuant to s29(1)(b)(ii) of the Act, she would hear further from the parties in relation to this part of the claim and issued the 
declaration appealed against. 

ISSUES AND CONCLUSIONS 
S49(2a) of the Act 
24 This was, as was properly conceded by both parties, an appeal against a “finding” as that term is defined in s7 of the Act. 
25 By s49(2a) of the Act an appeal does not lie against the decision of the Commission, constituted by a single Commissioner, 

such a decision being a “finding” as defined, unless, in the opinion of the Full Bench, “the matter is of such importance that, in 
the public interest, an appeal should lie”.  This section has been considered by Full Benches of this Commission on a number 
of occasions and by the Industrial Appeal Court, and the principles are well known (see, for example, McCarthy v Sir Charles 
Gairdner Hospital (2004) 84 WAIG 1304 (FB)). 

26 It was submitted on behalf of the City, and properly conceded, that the Full Bench should reach the opinion required by 
s49(2a) to be reached before the appeal could lie.  We were of opinion that the appeal was of such importance that, in the 
public interest, the appeal should lie, because, as a general rule, but not in every case, a matter has the requisite importance if it 
involves the determination of whether the Commissioner at first instance has acted correctly within jurisdiction or has correctly 
determined that it has jurisdiction, or has correctly decided that it does not have jurisdiction to hear and determine a matter. 

27 Those ingredients, as far as they relate to the operation of the Act and the LG Act are present. 
28 We therefore formed the necessary opinion that the appeal should lie. 
The Merits of the Appeal 
29 The issues upon this appeal arose from the operation of the LG Act upon the employment of an employee under that Act, and 

as defined in s1.4 of the LG Act to mean “a person employed by a local government under section 5.36”. 
30 The question was whether the effect of those provisions in the LG Act relating to what was described as an amalgamation of 

two municipalities to form a new one, but what would seem to have been under Schedule 2.1 the abolition of the Town of 
Albany and the Shire of Albany and the creation of a new district encompassing the two districts called the City of Albany, 
which after the amalgamation became the employer of Mr O’Keefe who had been a Town Planner with the Shire of Albany. 

31 The relevant statutory provisions are Schedule 2.1, s11(4) and (5) of the LG Act which read as follows:- 
“(4) A contract of employment that a person has with a local government is not to be terminated or varied as a 

result (wholly or partly) of an order under section 2.1 so as to make it less favourable to that person unless 
— 
(a) compensation acceptable to the person is made; or 
(b) a period of at least 2 years has elapsed since the order had effect. 

(5) The rights and entitlements of a person whose contract of employment is transferred from one local 
government to another, whether arising under the contract or by reason of it, are to be no less favourable to 
that person after the transfer than they would have been had the person's employment been continuous with 
the first local government.” 

32 In accordance with the submissions put on behalf of the City, and not contested, there was, as a matter of fact, no express 
inclusion in the contract of employment of the statutory provisions upon which Mr O’Keefe relied.  There was no implied 
inclusion of those provisions, and no evidence adduced to prove such an implication. 

33 There was no provision in the LG Act which applied those provisions as terms of the contract of employment.  The relevant 
provisions themselves clearly do not prescribe what the terms of the contract of employment are, in contradistinction to the 
Minimum Conditions of Employment Act 1993 (s5) which prescribes that its relevant provisions are implied terms of a contract 
of employment unless there are more favourable terms (we paraphrase).  The relevant provisions in this case are part of a 
number of different provisions regulating the creation and changing of boundaries and abolition of local government districts 
and the consequences of such changes or abolition and belong to that class of provisions. 

34 The relevant provisions forbid the termination or variation of a contract of employment with a local government to make it less 
favourable (see Schedule 2.1, s11(4)).  Schedule 2.1, s11(5) also requires a contract being offered or entered into to be on no 
less favourable terms where an employee transfers from one local government to another.  Thus, the relevant provisions 
prescribe that such a contract termination or variation is unlawful.  That is because they forbid them.  Those are the clear 
express terms of the LG Act and they confer no contractual benefit, in their plain and unambiguous terms. 
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35 What is in the contract of employment is a matter for the parties and the only provisions referring to contracts are in Division 4 
of Part 5 of the LG Act where in s5.36 there is provision that, inter alia, a person is not to be employed by a local government 
unless it is satisfied with the terms of the contract and, one infers, unless the employee, too, is so satisfied.  If the latter were 
not the case, then there would be no contract. 

36 It is noteworthy that s5.40 of the LG Act prescribes principles for the selection and treatment of employees.  Again, these are 
not terms of a contract but are statutory principles not dissimilar from the sort expressed in s7, s8 and s9 of the Public Sector 
Management Act 1994. 

37 There are other prescribed statutory obligations of local government, such as the requirement to provide superannuation 
benefits and long service leave benefits (see s5.47 and s5.48 of the LG Act). 

38 There is also a statutory requirement in the LG Act for local governments to prepare a policy in relation to over-award or 
contract payments to employees who are finishing their employment with a local government.  Such a policy is an 
indispensable condition precedent to the payment of any such amount to an employee (see s5.50 of the LG Act). 

39 It is trite to observe that a claim under s29(1)(b)(ii) of the Act requires the claimant employee to establish:- 
a) That the claimant is an employee as defined in the Act (see s7). 
b) That the matter referred is an industrial matter. 
c) That the respondent was the claimant’s employer at all material times, as the word “employer” is defined in s7 of the Act. 
d) That the claimant was entitled to a benefit under a contract of service. 
e) That the claimant’s employer had not allowed the claimant the benefit which he/she claims. 
f) That the benefit was not a benefit to which he/she was entitled under an award or order (see Perth Finishing College Pty 

Ltd v Watts (1989) 69 WAIG 2307 at 2309 (FB)). 
40 It is quite clear and it is not disputed that after the “amalgamation” there was a contract of employment between the parties, 

although Mr O’Keefe disputed that such a contract had an existence outside the LG Act, which, as we understood his 
submissions, was the source of his contract. 

41 In this case, on appeal, and at first instance, all that was in issue was whether the claimant, Mr O’Keefe, was claiming a benefit 
to which he was entitled under a contract of service with the City.  If he was not, then there was no jurisdiction.  If he was then 
there was jurisdiction. 

42 A claimant employee cannot invoke the jurisdiction of the Commission if, inter alia, he/she fails to establish that the 
entitlement to the benefit claimed existed because of, arose from, and/or owed its existence to, a contract of service between 
the claimant employee and the employer and the terms of that contract. 

43 As we read s29(1)(b)(ii) of the Act, there is no right if that is not established to refer that industrial matter to the Commission 
and no jurisdiction in the Commission to hear and determine it.  If the benefit is conferred by a statute, and, more importantly, 
is not conferred by a contract of service between the claimant employee and the employer, then, having regard to the terms of 
s29(1)(b)(ii) of the Act, there is, in our opinion, no right to refer the matter to, and no jurisdiction in, the Commission to hear 
and determine the claim (see Perth Finishing College Pty Ltd v Watts (FB) (op cit) and Keane v Lomba Pty Ltd (1998) 
78 WAIG 810 at 812 (FB)). 

44 The Commission has no jurisdiction to order, under s29(1)(b)(ii) of the Act the payment of a statutory entitlement where the 
statutory entitlement confers a benefit and where the statute and not the contract of service is the source of the benefit (see 
Keane v Lomba Pty Ltd (FB) (op cit)). 

45 There is no doubt that a benefit can be conferred by a contract of employment in express terms or by an implied term of the 
contract, or expressly or impliedly by the actual words of the contract itself.  Further, a statute may expressly imply into the 
contract a term of the contract of employment, which the contract of employment by that implied term then confers as a benefit 
(see the Minimum Conditions of Employment Act 1993, s5). 

46 Of course, an employer and employee may agree that the terms of a statute conferring obligations on an employer and benefits 
on an employee should form part of the contract of employment and they will then do so.  There was no such agreement and no 
evidence of such in this matter.  In the absence of such an agreement, terms can only be implied into the contract if they are 
impliable according to proper principle.  We will turn to that matter later in these reasons. 

47 One way of implication of a term of a contract of employment, as is well known, is by the application of the Codelfa principles 
(see BP Refinery (Westernport) Pty Ltd v President, Councillors and Ratepayers of the Shire of Hastings [1977] 180 CLR 266 
(PC) and Codelfa Construction Pty Ltd v State Rail Authority of NSW [1981-1982] 149 CLR 337 at 347 and 404). 

48 Those principles have been applied in this Commission in many cases.  However those principles are not applicable to cases 
like this where the contract is not contained solely in a written document (see Hawkins v Clayton and Others [1987-1988] 
164 CLR 539 at 573 and Byrne and Frew v Australian Airlines Ltd (HC) (op cit). 

49 If there was to be such an implication in this case, it could only be effected by applying the principles laid down in Hawkins v 
Clayton and Others (HC) (op cit) where a somewhat more elastic view of the principles laid down in BP Refinery 
(Westernport) Pty Ltd v President, Councillors and Ratepayers of the Shire of Hastings (PC) (op cit) and Codelfa Construction 
Pty Ltd v State Rail Authority of NSW (HC) (op cit) was applied in the case of a contract which is not confined to a written 
document.  Those principles would be applicable here. 

50 This Commission has applied those principles in, for example, Larkin v Boral Construction Materials Group Ltd (2003) 
83 WAIG 929 at 934-935 (FB). 

51 The test formulated by Deane J in Hawkins v Clayton and Others (HC) (op cit) at page 573 has also been approved in Byrne 
and Frew v Australian Airlines Ltd (HC) (op cit) at page 422 (see also Lawson and Others v Joyce Australia Pty Ltd (1995) 
76 WAIG 20 at 23-25 (FB)).  His Honour said:- 

“The most that can be said consistently with the need for some degree of flexibility is that, in a case where it is 
apparent that the parties have not attempted to spell out the full terms of their contract, a court should imply a term 
by reference to the imputed intention of the parties if, but only if, it can be seen that the implication of the particular 
term is necessary for the reasonable or effective operation of a contract of that nature in the circumstances of the 
case.  That general statement of principle is subject to the qualification that a term may be implied in a contract by 
established mercantile usage or professional practice or by a past course of dealing between the parties.” 
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52 There was no or no sufficient evidence, or, indeed, argument at first instance that the entitlements, if entitlements they were, 
prescribed by Schedule 2.1, s11(4) and (5) of the LG Act, should in their terms be implied as terms of the contract applying the 
Hawkins v Clayton and Others (HC) (op cit) approach; nor was it Mr O’Keefe’s case on the appeal. 

53 There was, in any event (see Hawkins v Clayton and Others (HC) (op cit)), no evidence on which the Commissioner at first 
instance could arrive at some conclusion as to the actual intention of the parties in this respect before considering any 
presumed or imputed intention.  Further, there was nothing before the Commissioner at first instance on which it might 
correctly be found that the implication of the particular terms, that is terms of the provisions contained in Schedule 2.1 of the 
LG Act, were necessary for the reasonable or effective operation of the contract of employment in the circumstances of this 
case, and having regard to the nature of the contract itself. 

54 Indeed, as well, there was no suggestion, nor could there correctly be, that such terms could be implied in the contract of 
employment as a matter of law either, unlike a term such as the giving of reasonable notice. 

55 As we have said, there was nothing submitted and no evidence to suggest that the provisions of the LG Act were necessary, in 
any event, for the reasonable operation of the contract of employment as we have observed, either on the Codelfa principles or 
the Hawkins v Clayton and Others (HC) (op cit) principles, if the Codelfa principles were applicable, which they were not. 

56 Most importantly, the LG Act does not provide for or prescribe the terms of any contract of employment.  It merely in its own 
terms provides entitlements apart from the contract of employment and prescribes rights and obligations outside the contract of 
employment made between an employee and a local government.  Applying by analogy the reasoning applied in Byrne and 
Frew v Australian Airlines Ltd (HC) (op cit) and Keane v Lomba Pty Ltd (FB) (op cit), it is clear that the obligations prescribed 
by Schedule 2.1, s11(4) and (5) of the LG Act arose and arise by force of the statute and that those provisions neither expressly, 
impliedly or otherwise could be accounted as terms of a contract of employment conferring the benefits claimed by 
Mr O’Keefe on him. 

57 As Their Honours, Brennan CJ, Dawson and Toohey JJ said in Byrne and Frew v Australian Airlines Ltd (HC) (op cit) at 
page 420 said, after referred to the clear distinction between an obligation originating in a statute and an obligation arising 
from a contract:- 

“A right to the payment of award rates is imported by statute into the employment relationship, which is 
contractual in origin, and, express promise apart, it is only in that sense that it can be said that award rates are 
imported into the contract of employment.  The award regulates what would otherwise be governed by the 
contract.  But award rates are imported as a statutory right imposing a statutory obligation to pay them.  The 
importation of the statutory right into the employment relationship does not change the character of the right.  As 
Latham CJ points out in his judgment in Amalgamated Collieries of WA Ltd v True [1938] 59 CLR 417 at 423), 
the legal relations between the parties are in that situation determined in part by the contract and in part by the 
award.  And as the judgment of the Privy Council in that case suggests, a provision in an award may also be made 
a term of the contract by agreement between the parties, but that is only to emphasise the distinction between an 
obligation imported by statute and one arising by agreement.”  (our emphasis) 

58 We respectfully follow that reasoning and those dicta, as we are bound to do. 
59 We also observe what Their Honours say and adopt it, in Byrne and Frew v Australian Airlines Ltd (HC) (op cit) at page 421. 
60 First, in a system of industrial regulation where some but not all of the incidents of an employment relationship are determined 

by the award, it is plainly unnecessary that the contract of employment should provide for those matters already covered by the 
award.  Second, the contract may provide additional benefits, but it cannot derogate from the terms and conditions imposed by 
the award (see Kilminster v Sun Newspapers Ltd [1931] 46 CLR 284), and the award operates with statutory force to secure 
those terms and conditions (our emphasis).  Neither from the point of view of the employer nor the employee is there any need 
to convert those statutory rights and obligations to contractual rights and obligations (our emphasis). 

61 In our opinion, that reasoning clearly applies to this case where a number of significant incidents of the employment 
relationship, including the right not to have a contract of employment upon “amalgamation” of local governments terminated, 
the right not to have one’s contract varied to one’s disadvantage without compensation, and the right to transfer from one local 
government’s employ to that of another on a contract no less favourable after the transfers than the contract would have been, 
had the employment been continuous with the first local government, were prescribed clearly and unequivocally as statutory 
benefits.  The LG Act regulates what otherwise might be governed by the contract were it expressed in it, which is not 
necessarily likely given the nature of the relevant statutory provisions. 

62 This prescription operates in a similar way to the prescription under an award, which was referred to in Byrne and Frew v 
Australian Airlines Ltd (HC) (op cit).  Again, a contract cannot derogate from the entitlements brought to the 
employer/employee relationship by the statute.  The contract provides additional benefits in this case, one infers, as it would 
have to do, and the LG Act obviously acts as a statute to secure the conditions which it as a statute prescribes.  From the point 
of view, therefore, of both parties, it is simply unnecessary to convert the statutory rights and obligations to which we have 
referred in those reasons, including those in Schedule 2.1, s11(4) and (5) of the LG Act to contractual rights and obligations.  
That is an insuperable obstacle in the way of Mr O’Keefe’s claim in this matter. 

63 Thus, Mr O’Keefe’s reliance on the LG Act for his entitlement to the contractual benefits he claimed and the terms of the 
contract of employment which provided them was simply not warranted.  The application was not a claim for a contractual 
benefit within the meaning of s29(1)(b)(ii) of the Act, for those reasons. 

64 An attempt was made by the City to invoke s26(1)(a) of the Act and argue in effect that there was a miscarriage in the exercise 
of the Commissioner’s discretion because the Commissioner decided that there was jurisdiction to hear and determine the 
application and that she thereby permitted the application to proceed.  That was not a matter raised or argued at first instance 
and was not before the Commission for determination.  It would certainly not be decided.  Such an argument should not be 
permitted upon this appeal, and we would not permit it because of the provisions of s49(4) of the Act as construed by Full 
Benches of this Commission. 

65 That is particularly the case since the matter is a matter which might have been the subject of evidence had it been raised at 
first instance.  Further, it was not a ground of appeal, in any event. 

66 We would also add that it might have been alleged and/or argued that Mr O’Keefe did not, as he was required to do, establish 
those facts which supported a finding of jurisdiction for the reasons which we have observed. 

67 We would also add that the decision made was made somewhat in vacuo because it was not expressly found that the 
application itself was within jurisdiction in the reasons, although the decision appealed against was expressed to reflect such a 
finding. 
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68 For those reasons, there was no jurisdiction in the Commission to hear and determine the application.  For those reasons, the 
Commissioner at first instance erred in determining otherwise.  The appeal is made out.  We would therefore vary the 
declaration made at first instance by deleting the same and substituting for it an order dismissing the application. 

CHIEF COMMISSIONER A R BEECH: 
69 I have had the advantage of reading the draft reasons for decision of His Honour, the President.  I agree and have nothing to 

add. 
THE PRESIDENT: 
70 For those reasons, the appeal is upheld and the decision at first instance varied. 

Order accordingly 
 ______ 

2005 WAIRC 02272 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CITY OF ALBANY 
APPELLANT 

-and- 
JOE O'KEEFE 

RESPONDENT 
CORAM FULL BENCH 

 HIS HONOUR THE PRESIDENT P J SHARKEY 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER P E SCOTT 

DATE TUESDAY, 2 AUGUST 2005 
FILE NO/S FBA 6 OF 2005 
CITATION NO. 2005 WAIRC 02272 
 
 
Decision Appeal upheld and decision at first instance varied 
Appearances 
Appellant Ms K Reid (of Counsel), by leave 
Respondent Mr J O’Keefe on his own behalf 

 
 

Order 
This appeal having come on for hearing before the Full Bench on the 22nd day of July 2005, and having heard Ms K Reid (of 
Counsel), by leave, on behalf of the appellant and Mr J O’Keefe on his own behalf, and the Full Bench having heard and 
determined the matter, and reasons for decision having been delivered on the 2nd day of August 2005, it is this day, the 2nd day of 
August 2005, ordered and declared that the declaration made at first instance by the Commission in matter No 1086 of 2004 on the 
10th day of May 2005 be and is hereby varied as follows:- 

(1) By deleting the declaration made at first instance that the application in so far as it relates to a claim for 
payment of a benefit under the Local Government Act 1995 is within jurisdiction. 

(2) By substituting therefor the following declaration and order:- 
“ ORDERS AND DECLARES THAT application Appl 1086 of 2004 be and is hereby dismissed.” 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 

 

AWARDS/AGREEMENTS—Application for— 
2005 WAIRC 02515 

THE MINISTRY OF EDUCATION (CONTRACT CLEANERS) AWARD, 2003 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, WA 
BRANCH 

APPLICANT 
-v- 
AIRLITE CLEANING PTY LTD AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 1 SEPTEMBER 2005 
FILE NO/S A 4 OF 2003 
CITATION NO. 2005 WAIRC 02515 
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Result Application for new award discontinued 

Representation 
Applicant Mr J Nicholas 
Respondents Mr O Moon as agent on behalf of Delron Cleaning Bunbury; 
 Mr H Downes of counsel and later Mr P Willox of counsel on behalf of Airlite Cleaning Pty Ltd and 

Mango Hill Pty Ltd; 
 Mr P Robertson as agent on behalf of Biniris (Aust) Pty Ltd, Charles Service Company, Delron 

Cleaning P/L, Namook Pty Ltd t/as Morley General Cleaning Service, Prestige Property Services, 
Spotless Services Australia Jasnear Pty Ltd and Neatclean Pty Ltd. 

 
 

Order 
WHEREAS this is an application for a new award to be known as the Ministry of Education (Contract Cleaners) Award 2003; and 
WHEREAS on 11 June 2003 the Commission convened a conference for the purpose of conciliating between the parties; and 
WHEREAS at the conclusion of that conference the parties sought time for further discussions; and 
WHEREAS the Commission set down a further conference for the purpose of a report back by the parties for 7 August 2003, 
however the parties requested further time for discussions and the conference was vacated; and 
WHEREAS on 10 October 2003 the applicant advised the Commission that discussions were ongoing and requested a report back 
conference be set down in approximately four weeks and on 14 November 2003 the Commission convened a conference for a 
report back by the parties; and 
WHEREAS at the conclusion of this conference the parties were to continue discussions; and 
WHEREAS the Commission contacted the applicant on a number of occasions to ascertain the status of this matter; and  
WHEREAS on 22 April 2005 the applicant advised the Commission that it no longer wished to proceed with this application; and 
WHEREAS on 18 May 2005 the applicant filed a Notice of Discontinuance in respect of the application; 
WHEREAS the Commission understands there is no objection to this application being discontinued; 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
  THAT this application be, and is hereby discontinued 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

PUBLIC SERVICE ARBITRATOR—Awards/Agreements— 
Variation of— 

2005 WAIRC 02402 
DEPARTMENT FOR COMMUNITY DEVELOPMENT (FAMILY RESOURCE WORKERS, WELFARE ASSISTANTS 

AND PARENT HELPERS) AWARD 1990 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DEPARTMENT FOR COMMUNITY DEVELOPMENT 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE THURSDAY, 18 AUGUST 2005 
FILE NO P 16 OF 2005 
CITATION NO. 2005 WAIRC 02402 
 
 
Result Award varied 
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Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr D Spivey on behalf of the respondent, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Department for Community Development (Family Resource Workers, Welfare Assistants and Parent Helpers) 
Award 1990 (No. PSA A 1 of 1989) be varied in accordance with the following Schedule and that such variation shall have 
effect from the beginning of the first pay period commencing on or after the 1st day of July 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
Schedule B – District Allowance:   Delete this schedule and insert the following in lieu thereof: 
(a) Officers Without Dependants (subclause 34(4)): 

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT NO STANDARD RATE 

$ p.a. 
EXCEPTIONS TO STANDARD 

RATE TOWN OR PLACE 
RATE 
$ p.a. 

6 3,569 Nil Nil 
5 2,920 Fitzroy Crossing 3,933 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 3,655 
  Marble Bar  
  Wittenoom  
  Karratha 3,438 
  Port Hedland 3,199 
4 1,471 Warburton Mission 3,952 
  Carnarvon 1,385 
3 927 Meekatharra 1,471 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 665 Kalgoorlie 222 
  Boulder  
  Ravensthorpe 878 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(b) Officers with dependants (paragraph 34(5)): 
Double the appropriate rate as prescribed in (a) above for officers without dependants. 

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after July 1, 
2005. 

 

2005 WAIRC 02399 
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOWANCES AND CONDITIONS AWARD 

1983 NO 5 OF 1983(PARTLY REPLACED BY PSA A3/89) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE THURSDAY, 18 AUGUST 2005 
FILE NO P 13 OF 2005 
CITATION NO. 2005 WAIRC 02399 
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Result Award varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Ms M Andacic on behalf of the respondent, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983 No. 5 of 1983 
(Partly replaced by PSA A3/89) be varied in accordance with the following Schedule and that such variation shall have 
effect from the beginning of the first pay period commencing on or after the 1st day of July 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
Schedule C – District Allowance:   Delete this schedule and insert the following in lieu thereof: 
(a) Officers Without Dependants (subclause 35(3)(a)): 

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT NO STANDARD RATE 

$ p.a. 
EXCEPTIONS TO STANDARD 

RATE TOWN OR PLACE 
RATE 
$ p.a. 

6 3,569 Nil Nil 
5 2,920 Fitzroy Crossing 3,933 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 3,655 
  Marble Bar  
  Wittenoom  
  Karratha 3,438 
  Port Hedland 3,199 
4 1,471 Warburton Mission 3,952 
  Carnarvon 1,385 
3 927 Meekatharra 1,471 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 665 Kalgoorlie 222 
  Boulder  
  Ravensthorpe 878 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(b) Officers with dependants (subclause 35(3)(b)): 
Double the appropriate rates prescribed in (a) above for officers without dependants. 

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after July 1, 
2005. 
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2005 WAIRC 02393 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
ALBANY PORT AUTHORITY AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE THURSDAY, 18 AUGUST 2005 
FILE NO P 9 OF 2005 
CITATION NO. 2005 WAIRC 02393 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr D Spivey on behalf of the respondents, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 (No. PSA A 3 of 1989) be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period 
commencing on or after the 1st day of July 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
Schedule G – Clause 42. – District Allowances – Part II – Allowances:  Delete this schedule and insert the following in lieu 
thereof: 
(a) Officers Without Dependants (subclause 42(3)): 

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT NO STANDARD RATE 

$ p.a. 
EXCEPTIONS TO STANDARD 

RATE TOWN OR PLACE 
RATE 
$ p.a. 

6 3,569 Nil Nil 
5 2,920 Fitzroy Crossing 3,933 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 3,655 
  Marble Bar  
  Wittenoom  
  Karratha 3,438 
  Port Hedland 3,199 
4 1,471 Warburton Mission 3,952 
  Carnarvon 1,385 
3 927 Meekatharra 1,471 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 665 Kalgoorlie 222 
  Boulder  
  Ravensthorpe 878 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 
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(b) Officers with dependants (subclause 42(4)): 
Double the appropriate rate as prescribed in (a) above for officers without dependants. 

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after July 1, 
2005. 

 

2005 WAIRC 02396 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE THURSDAY, 18 AUGUST 2005 
FILE NO P 11 OF 2005 
CITATION NO. 2005 WAIRC 02396 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr D Spivey on behalf of the respondent, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Government Officers (Social Trainers) Award 1988 (No. PSA A 20 of 1985) be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 1st day of July 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
Schedule F – District Allowance:   Delete this schedule and insert the following in lieu thereof: 
(a) Officers without dependants (subclause 40(3)): 

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT NO STANDARD RATE 

$ p.a. 
EXCEPTIONS TO STANDARD 

RATE TOWN OR PLACE 
RATE 
$ p.a. 

6 3,569 Nil Nil 
5 2,920 Fitzroy Crossing 3,933 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 3,655 
  Marble Bar  
  Wittenoom  
  Karratha 3,438 
  Port Hedland 3,199 
4 1,471 Warburton Mission 3,952 
  Carnarvon 1,385 
3 927 Meekatharra 1,471 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 665 Kalgoorlie 222 
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  Boulder  
  Ravensthorpe 878 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(b) Officers with dependants (subclause 40(4)): 
Double the appropriate rate as prescribed in (a) above for officers without dependants. 

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after July 1, 
2005. 

 

2005 WAIRC 02401 
GRAYLANDS SELBY-LEMNOS AND SPECIAL CARE HEALTH SERVICES AWARD 1999 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED  

APPLICANT 
-v- 
THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) AND 
METROPOLITAN HEALTH SERVICE BOARD 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE THURSDAY, 18 AUGUST 2005 
FILE NO P 15 OF 2005 
CITATION NO. 2005 WAIRC 02401 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr D Spivey on behalf of the Metropolitan Health Service Board and 
there being no appearance on behalf of the Health Services Union of Western Australia (Union of Workers), and by consent, the 
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Graylands Selby-Lemnos and Special Care Health Services Award 1999 (No. PSA A 1 of 1999) be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period 
commencing on or after the 1st day of July 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
Schedule D – District Allowance:   Delete this schedule and insert the following in lieu thereof: 
(a) Officers Without Dependants (subclause 31(3)(a)): 

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT NO STANDARD RATE 

$ p.a. 
EXCEPTIONS TO STANDARD 

RATE TOWN OR PLACE 
RATE 
$ p.a. 

6 3,569 Nil Nil 
5 2,920 Fitzroy Crossing 3,933 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 3,655 
  Marble Bar  
  Wittenoom  
  Karratha 3,438 
  Port Hedland 3,199 
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4 1,471 Warburton Mission 3,952 
  Carnarvon 1,385 
3 927 Meekatharra 1,471 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 665 Kalgoorlie 222 
  Boulder  
  Ravensthorpe 878 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(b) Officers with dependants (subclause 31(3)(b)): 
Double the appropriate rate as prescribed in (a) above for officers without dependants. 

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after July 1, 
2005 and shall be varied in accordance with any movement in the equivalent allowances in the Public Service Award 1992. 

 

2005 WAIRC 02400 
INSTITUTION OFFICERS ALLOWANCES AND CONDITIONS AWARD 1977, NO. 3 OF 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
HONOURABLE MINISTER FOR COMMUNITY DEVELOPMENT (FAMILY AND 
CHILDREN'S SERVICES) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE THURSDAY, 18 AUGUST 2005 
FILE NO P 14 OF 2005 
CITATION NO. 2005 WAIRC 02400 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr D Spivey on behalf of the respondent, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Institution Officers Allowances and Conditions Award 1977, No. 3 of 1977 be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 1st day of July 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
Schedule B – District Allowance:   Delete this schedule and insert the following in lieu thereof: 
(a) Officers without dependants (paragraph 35(3)(a)): 

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT NO STANDARD RATE 

$ p.a. 
EXCEPTIONS TO STANDARD 

RATE TOWN OR PLACE 
RATE 
$ p.a. 

6 3,569 Nil Nil 
5 2,920 Fitzroy Crossing 3,933 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 3,655 
  Marble Bar  
  Wittenoom  
  Karratha 3,438 
  Port Hedland 3,199 
4 1,471 Warburton Mission 3,952 
  Carnarvon 1,385 
3 927 Meekatharra 1,471 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 665 Kalgoorlie 222 
  Boulder  
  Ravensthorpe 878 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(b) Officers With Dependants (paragraph 35(3)(b)): 
Double the appropriate rate as prescribed in (a) above for officers without dependants. 

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after July 1, 
2005. 

 

2005 WAIRC 02361 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DEPARTMENT OF INDIGENOUS AFFAIRS AND OTHERS 

-and- 
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE TUESDAY, 16 AUGUST 2005 
FILE NO P 8 OF 2005 
CITATION NO. 2005 WAIRC 02361 
 
 
Result Award Varied 
 
 

Order 
HAVING heard Ms A Scriva on behalf of the Department of Indigenous Affairs and Others and Ms L Jacobson on behalf of the 
Civil Service Association of Western Australia Incorporated, and by consent, the Public Service Arbitrator, pursuant to the powers 
conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Public Service Award 1992 (No. PSAA 4 of 1989) be varied in accordance with the following Schedule and that 
such variation shall have effect on and from the 26th day of July 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Clause 2. – Arrangement:  Delete this clause and insert the following in lieu thereof: 
1. Title 
1B. Minimum Adult Award Wage 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 
6. Definitions 
7. Certificate of Service 
8. Contract of Service 
9. Part-Time Employment 
10. Casual Employment 
11. Salaries 
12. Salaries Specified Callings 
13. Purchased Leave - 48/52 Salary Arrangement 
14. Purchased Leave - Deferred Salary Arrangement 
15. Salary Packaging Arrangement 
16. Supported Wage  
17. Traineeships  
18. Annual Increments 
19. Higher Duties Allowance 
20. Hours 
21. Shift Work Allowance 
22. Overtime Allowance 
23. Annual Leave 
24. Public Holidays 
25. Long Service Leave 
26. Sick Leave 
27. Carers Leave 
28. Parental Leave 
29. Leave Without Pay 
30. Study Leave 
31. Short Leave 
32. Bereavement Leave 
33. Cultural/Ceremonial Leave 
34. Blood/Plasma Donors Leave 
35. Emergency Service Leave 
36. Union Facilities for Union Representatives 
37. Leave to Attend Association Business 
38. Trade Union Training Leave 
39. Defence Force Reserves Leave 
40. International Sporting Events Leave 
41. Witness and Jury Service 
42. Camping Allowance 
43. District Allowance 
44. Disturbance Allowance 
45. Diving Allowance 
46. Flying Allowance 
47. Motor Vehicle Allowance 
48. Property Allowance 
49. Protective Clothing Allowance 
50. Relieving Allowance 
51. Removal Allowance 
52. Sea Going Allowance 
53. Transfer Allowance 
54. Travelling Allowance 
55. Weekend Absence From Residence 
56. Preservation of Rights 
57. Keeping of and Access to Employment Records 
58. Notification of Change 
59. Right of Entry and Inspection by Authorised Representatives 
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60. Copies of Award 
61. Establishment of Consultative Mechanisms 
62. Special Conditions 
63. Transition 
64. Dispute Settlement Procedure 
65. Expired General Agreement Salaries 
 Schedule A  Salaries 
 Schedule B  Salaries - Specified Callings 
 Schedule C  Camping Allowance 
 Schedule D  District Allowance 
 Schedule E  Motor Vehicle Allowance 
 Schedule F  Motor Vehicle Allowance 
 Schedule G  Motor Cycle Allowance 
 Schedule H  Overtime Allowance 
 Schedule I  Travelling, Transfer and Relieving Allowance 
 Schedule J  Shift Work Allowance 
 Schedule K  Diving, Flying and Sea Going Allowance 
 Schedule L  Named Parties 
 Schedule M  Expired General Agreement Salaries 
2. Clause 4. – Scope:  Delete this clause and insert the following in lieu thereof: 
This Award shall apply to all public service officers, other than those listed in (a), (b) and (c) of this clause, appointed under Part 3 
or Part 8 Section 100, of the Public Sector Management Act 1994 or continuing as such by virtue of clause 4(c) of Schedule 5 of 
that Act, who are members of or eligible to be members of the Civil Service Association of Western Australia (Inc). 

(a) A public service officer whose remuneration payable is determined or recommended pursuant to the Salaries 
and Allowances Act 1975. 

(b) A public service officer whose remuneration is determined by an Act to be at a fixed rate, or is determined or to 
be determined by the Governor pursuant to the provisions of any Act. 

(c) An employing authority as defined in section 3(1) of the Public Sector Management Act 1994. 
3. Clause 6. – Definitions:  Delete this clause and insert the following in lieu thereof: 
In this Award, the following expressions shall have the following meaning:- 
“Administrative Instruction” means administrative instruction as defined by Schedule 5 of the Public Sector Management Act 1994. 
“Casual Officer” means an officer engaged by the hour for a period not exceeding one calendar month in any period of engagement, 
as determined by the employer. 
“Chief Executive Officer” in relation to any officer employed in a Department, means the person immediately responsible for the 
general management of the Department to the Minister of the Crown for the time being administering the Department. 
“Employer” and “Employing Authority” means employing authorities as defined by section 5 of the Public Sector Management Act 
1994. 
“Headquarters” means the place in which the principal work of an officer is carried out, as defined by the employer. 
“Metropolitan Area” means that area within a radius of fifty (50) kilometres from the Perth City Railway Station. 
“Officers” means public service officers and executive officers employed in the Public Service under Part 3 and Part 8 of the 
Public Sector Management Act 1994. 
“Partner” means either spouse or defacto partner. 
“De Facto Partner” means a relationship (other than a legal marriage) between two persons who live together in a ‘marriage-like’ 
relationship and includes same sex partners. 
“Spouse” means a person who is lawfully married to that person. 
“The Association” means the Civil Service Association of Western Australia Incorporated. 
4. Clause 8. – Contract of Service:  Delete this clause and insert the following in lieu thereof: 
(1) Probation 

(a) Every officer appointed to the Public Service shall normally be on probation for a period not exceeding six 
months, unless otherwise determined by the employer. 

(b) An officer who is appointed from the Public Sector of Western Australia, and who has had at least six months of 
continuous satisfactory service immediately prior to permanent appointment will not be required to serve a 
period of probation. 

(c) At any time during the period of probation the employer may annul the appointment and terminate the services 
of the officer by the giving of one week’s notice or payment in lieu thereof. 

(d) Prior to the expiry of the period of probation, the employer shall have a report completed in respect to the 
officer's level of performance, efficiency, and conduct, and 
(i) confirm the permanent appointment, or 
(ii) extend the period of probation by up to six months, to a maximum period of probation of 12 months 
(iii)  or terminate the services of the officer. 
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(2) Discipline 
The disciplinary provisions of the Public Sector Management Act 1994 shall apply to every officer employed under that 
Act. 

(3) Termination of Employment 
(a) An officer shall give the employer written notice of intention to resign of not less than – 

(i) one month, or 
(ii) such other period as specified in the officer's contract of service where applicable. 

(b) An officer who fails to give the required written notice forfeits the sum of $500, unless agreement is reached 
between an officer and the employer for a shorter period of notice than that specified. 

(c) Where an officer's services are terminated for any reason other than dismissal, that officer shall be given written 
notice of – 
(i) one month, or 
(ii) such other period as specified in a contract of service, where applicable. 
or payment of salary for the appropriate period in lieu of notice. 

(d) The employment of a casual officer may be terminated at any time by the casual officer or the employer giving 
to the other, one hour's prior notice.  In the event of an employer or casual officer failing to give the required 
notice, one hour's salary shall be paid or forfeited. 

(4) Retirement 
An officer having attained the age of 55 years shall be entitled to retire from the employ of the employer. 

(5) Fixed Term Contract Employment 
(a) The employer may employ officers on a fixed term contract in accordance with the Public Sector Management 

Act 1994. 
(b) In exercising their employing authority employers may only employ a person as a fixed term contract officer in 

the following circumstances: 
(i) covering one-off periods of relief; 
(ii) work on a project with a finite life: 
 Where a project is substantially externally funded including multiple external funding, the employer 

must present a business case supporting the use of fixed term contract officers in such positions to the 
Peak Consultative Forum.  Where external funding has been consistent on an historical basis and it 
can be reasonably expected to continue the employer shall assess the percentage of positions for 
which permanent appointment can be made; 

(iii) work that is seasonal in nature; 
(iv) where an officer with specific skills is not readily available in the public sector is required for a finite 

period; or 
(v) in any other situation as is agreed between the parties to this Award. 

(c) Officers appointed for a fixed term shall be advised in writing of the terms of the appointment and such advice 
shall specify the dates of commencement and termination of employment. 

(d) The provisions of subclause (2) and (3) of this clause shall also apply to officers employed on a fixed term 
contract. 

5. Clause 9. – Part-Time Employment:   
A. Delete subclause (3) of this clause and insert the following in lieu thereof: 

(3) The Hours of Duty will be in accordance with Clause 20. - Hours of this Award, including flexible working hours. 
(a) The employer shall specify in writing before a part-time officer commences duty, the prescribed weekly and 

daily hours of duty for the officer including starting and finishing times each day ("ordinary hours"). 
(b) The employer shall give an officer one (1) month's notice of any proposed variation to that officer's starting and 

finishing times and/or particular days worked, provided that the employer shall not vary the officer's total 
weekly hours of duty without the officer's prior written consent, a copy of which shall be sent to the designated 
officer at the Association. 

(c) All variations to an officer's working hours must be agreed to in writing by the part-time officer. 
If agreement is reached to vary an officer's ordinary working hours pursuant to this subclause: 
(i) Time worked to 7½ hours on any day is not to be regarded as overtime but an extension of the 

contract hours for that day and should be paid at the normal rate of pay. 
(ii) Overtime shall not be payable unless the total time worked on any day exceeds 8 hours.   
(iii) Additional days worked, up to a total of five days per week, are also regarded as an extension of the 

contract and should be paid at the normal rate. Days worked on a Saturday or Sunday are to be paid in 
accordance with subclause (2)(b) of Clause 21. – Shift Work Allowance of this Award. 

B. Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Salary and Annual Increments 

(a) An officer who is employed on a part-time basis shall be paid a proportion of the appropriate full-time salary 
dependent upon time worked.  The salary shall be calculated in the following manner:  

Hours worked per fortnight 
75 

x 
Full-time fortnightly salary 

1 
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(b) A part-time officer shall be entitled to annual increments in accordance with Clause 18. - Annual Increments of 
this Award, subject to meeting the usual performance criteria. 

(c) A part-time officer shall be entitled to the same leave and conditions prescribed in this Award for full time 
officers. 

(d) Payment to an officer proceeding on accrued annual leave and long service leave shall be calculated on a pro 
rata basis having regard for any variations to the officer's ordinary working hours during the accrual period. 

(e) Sick leave and any other paid leave shall be paid at the current salary, but only for those hours or days that 
would normally have been worked had the officer not been on such leave. 

6. Clause 10. – Casual Employment:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) Conditions of Employment 

(a) Conditions of employment, leave and allowances provided under the provisions of this Award shall not apply to 
a casual officer with the exception of bereavement leave.  However, where expenses are directly and necessarily 
incurred by a casual officer in the ordinary performance of their duties, he/she shall be entitled to 
reimbursement in accordance with the provisions of this Award. 

(b) Nothing in this clause shall confer “permanent” or “fixed term contract” officer status within the meaning of 
Section 64 of the Public Sector Management Act 1994. 

(c) The employment of a casual officer may be terminated at any time by the casual officer or the employer giving 
to the other, one hour's prior notice.  In the event of an employer or casual officer failing to give the required 
notice, one hour's salary shall be paid or forfeited. 

(d) The provisions of the Overtime Allowance in this Award do not apply to Casual Officers who are paid by the 
hour for each hour worked.  Additional hours are paid at the normal casual rate. 

(e) A casual officer shall be informed that their employment is casual and that they have no entitlement to paid 
leave, with the exception of bereavement leave before they are engaged. 

7. Clause 11. – Salaries:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Subject to Clause 17. - Traineeships of this Award the annual salaries applicable to officers not covered by Clause 12. - 

Salaries Specified Callings of this Award shall be those contained in Schedule A. 
8. Clause 13. – Purchased Leave – 48/52 Salary Arrangement:  Delete subclause (6) of this clause and insert the 

following in lieu thereof: 
(6) Where an officer who is in receipt of an allowance provided for in Clause 19. - Higher Duties Allowance of this Award 

proceeds on any period of additional purchased leave the officer shall not be entitled to receive payment of the allowance 
for any period of additional purchased leave. When not on a period of purchased leave the officer shall receive the full 
entitlement to Higher Duties Allowance in accordance with Clause 19. – Higher Duties Allowance of this Award. 

9. Clause 15. – Salary Packaging Arrangement:  Delete subclause (6) of this clause and insert the following in lieu 
thereof: 

(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal 
and state legislation.  Compulsory employer contributions made to superannuation schemes established under the State 
Superannuation Act 2001 are calculated on the gross (pre packaged) salary amount regardless of whether an officer 
participates in a salary packaging arrangement with their employer. 

10. Clause 16. – Supported Wage:  Delete this clause and insert the following in lieu thereof: 
(1) Workers Eligible for a Supported Wage 

This clause defines the conditions that will apply to officers who, because of the effects of a disability, are eligible for a 
supported wage under the terms of this clause. In the context of this clause, the following definitions will apply: 
"Supported Wage System” means the Commonwealth Government system to promote employment for people who 
cannot work at full award wages because of a disability, as documented in "(Supported Wage System: Guidelines and 
Assessment Process)"; 
"Accredited Assessor" means a person accredited by the management unit established by the Commonwealth under the 
Supported Wage System to perform assessment of an individual's productive capacity within the Supported Wage 
System; 
"Disability Support Pension” means the Commonwealth pension scheme to provide income security for persons with a 
disability as provided under the Social Security Act 1991, as amended from time to time, or any successor to that scheme; 
and 
"Assessment Instrument" means the form provided for under the Supported Wage System that records the assessment of 
the productive capacity of the person to be employed under the Supported Wage System. 

(2) Eligibility Criteria 
Officers covered by this clause will be those who are unable to perform the range of duties to the competence level 
required within the class of work for which the officer is engaged under the Award, because of the effects of a disability 
on their productive capacity and who meet the impairment criteria for receipt of a Disability Support Pension.  (This 
clause does not apply to any existing officer who has a claim against the employer, which is subject to the provisions of 
workers’ compensation legislation, or any provision of the Award relating to the rehabilitation of officers who are injured 
in the course of their current employment). 
This clause also does not apply to employers in respect of their facility, programme, undertaking, service or the like 
which receives funding under the Disability Services Act 1986 and fulfils the dual role of service provider and sheltered 
employer to people with disabilities who are in receipt of or eligible for a Disability Support Pension, except with respect 
to an organisation which has received recognition under s10 or s12A of the Act, or if a part only has received recognition, 
that part. 
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(3) Supported Wage Rates 
Officers to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by the 
Award for the class of work, which the person is performing according to the following schedule: 

Assessed Capacity (clause 16.5) % of Prescribed Award Rate 
10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

(Provided that the minimum amount payable shall be not less than $61 per week).  
*Where a person’s assessed capacity is 10%, they shall receive a high degree of assistance and support. 

(4) Assessment of Capacity 
For the purpose of establishing the percentage of the Award rate to be paid to the officers, the productive capacity of the 
officer will be assessed in accordance with the Supported Wage System and documented in an assessment instrument by 
either: 
(a) the employer and the union, in consultation with the officer, or if desired by any of these; or 
(b) the employer and an accredited Assessor from a panel agreed by the parties to the Award and the officer. 

(5) Lodgement of Assessment Instruments 
All assessment instruments under the conditions of this clause, including the appropriate percentage of the Award wage 
rate to be paid to the officer, shall be lodged by the employer with the Registrar of the Commission. 
All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where the union is 
not a party to the assessment, it shall be referred by the Registrar to the union by certified mail and shall take effect unless 
an objection is notified to the Registrar within 10 working days. 

(6) Review of Assessment 
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable 
request for such a review. The process of review shall be in accordance with the procedures for assessing capacity under 
the Supported Wage System. 

(7) Other Terms and Conditions of Employment 
Where an assessment has been made, the applicable percentage shall apply to the wage rate only. Officers covered by the 
provisions of this clause will be entitled to the same terms and conditions of employment as all other officers covered by 
the Award paid on a pro rata basis. 

(8) Workplace Adjustment 
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes 
in the workplace to enhance the officer’s capacity to do the job. Changes may involve re-design of job duties, working 
time arrangements and work organisation in consultation with other officers in the area. 

(9) Trial Period 
In order for an adequate assessment of the officer's capacity to be made, an employer may employ a person under the 
provisions of this clause for a trial period not exceeding 12 weeks, except that in some cases additional work adjustment 
time (not exceeding 4 weeks) may be needed. 
During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for a continuing 
employment relationship shall be determined. 
The minimum amount payable to the officer during the trial period shall be no less than $61 per week. 
Work trials should include induction or training as appropriate to the job being trialled. 
Where the employer and officer wish to establish a continuing employment relationship following the completion of the 
trial period, a further contract of employment shall be entered into based on the outcome of assessment under subclause 
16.5. 

11. Clause 17. – Traineeships:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) Traineeships 

(a) Trainees are to be additional to the normal workforce of the employers so that trainees shall not replace paid 
workers or volunteers or reduce the hours worked by existing officers. 

(b) Training Conditions 
The arrangements between the employer and the trainee in relation to the traineeship are as specified in the 
Traineeship Training Contract, as administered by the Department of Education and Training.  The trainee will 
be trained in accordance with the agreed Training Plan. 
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(c) Employment Conditions 
(i)  the initial period of employment for trainees is the nominal training period endorsed at the time the 

particular traineeship is established; 
(ii)  completion of the traineeship scheme will not guarantee the trainee future employment in the public 

sector, but the employer will cooperate to assist the trainee to be placed in suitable employment, 
should a position arise; 

(iii)  trainees are permitted to be absent from work without loss of continuity of employment to attend off 
the job training in accordance with the Training Plan.  However, except for absences provided for 
under this Award, failure to attend for work or training without an acceptable cause may result in loss 
of pay for the period of the absence; 

(iv)  trainees will receive a mix of supervised work experience, structured training on the job and off the 
job, and the opportunity to practice new skills in a work environment; and 

(v)  overtime and shift work shall not be worked by trainees except to enable the requirements of the 
training to be effected. When overtime and shift work are worked the relevant allowances and 
penalties of the Award, based on the training wage referenced in paragraph (d) of this subclause will 
apply.  No trainee shall work overtime or shift work unsupervised. 

(d) Wages 
The salary applicable to trainees shall be as prescribed in the National Training Wage Award 2000 for officers 
up to and including 20 years of age. Adult trainees will be paid the rate prescribed under the Minimum 
Conditions of Employment Act 1993 for the minimum weekly rate of pay for officers 21 or more years of age. 

12. Clause 20. – Hours:  Delete subclause (3)(k) this clause and insert the following in lieu thereof: 
(k) Study Leave 

Where the employer pursuant to the provisions of Clause 30. - Study Leave of this Award has approved study 
leave, credits will be given for education commitments falling within the prescribed hours of duty and for which 
"time off" is necessary to allow for attendance at formal classes. 

13. Clause 21. – Shift Work Allowance:  Delete this clause and insert the following in lieu thereof: 
This allowance is derived from the percentage increase in the level 1.7 weekly rate, the formula being:  

L1.7 annual salary. 12 1 12.5 
1 

 
x 313 

 
x 10 

 
x 100 

(1) In this Clause the following expressions shall have the following meaning: 
"Day shift" means a shift commencing after 6.00am and before 12.00 noon. 
"Afternoon shift" means a shift commencing at or after 12.00 noon and before 6.00pm. 
"Night shift" means a shift commencing at or after 6.00pm and before 6.01am. 
"Public holiday" shall mean a holiday provided in Clause 24. - Public Holidays of this Award. 

(2) (a) An officer required to work an afternoon or a night shift of seven and one half (7½) hours shall, in addition to 
the ordinary rate of salary, be paid an allowance in accordance with Schedule J - Shift Work Allowance of this 
Award. 

(b) Work performed during ordinary rostered hours on Saturdays or Sundays shall be paid for at the rate of time and 
one-half and on public holidays at double time and one-half.  These rates shall be paid in lieu of the allowance 
prescribed in paragraph (2)(a) of this clause. 

 Provided that in lieu of the foregoing provisions of this subclause and subject to agreement between the 
employer and the officer, work performed during ordinary rostered hours on a public holiday shall be paid for at 
the rate of time and one-half and the officer may, in addition, be allowed a day's leave with pay to be added to 
annual leave or to be taken at some other time within a period of one year. 

(c) An officer rostered off duty on a public holiday shall be paid at ordinary rates for such day or, subject to 
agreement between the employer and the officer, be allowed a day's leave with pay in lieu of the holiday to be 
added to the officer's next annual leave entitlement or taken at a mutually convenient time within a period of 
one year. 

(d) An officer engaged on shift work who is rostered to work regularly on Sundays and/or public holidays shall be 
entitled to one week's leave in addition to the officer's normal entitlement to annual leave of absence for 
recreation. 

(e) Additional leave provided by paragraphs (b) and (c) of this subclause shall not be subject to the annual leave 
loading prescribed by subclause (11) of Clause 23. - Annual Leave of this Award.  

(f) Work performed by an officer in excess of the ordinary hours of the officer's shift or on a rostered day off shall 
be paid for in accordance with the overtime provisions of Clause 22. - Overtime Allowance of this Award. 

(g) (i) When an officer begins or ceases a shift between the hours of 11.00 pm and 7.00 am and no public 
transport is available, reimbursement at the appropriate rate of hire prescribed by subclause (4) of 
Clause 47. - Motor Vehicle Allowance of this Award shall be made if the officer's private motor 
vehicle or cycle is used for the journey between the officer's residence and headquarters and the return 
journey. 
Provided however, that any officer who, on or after October 30, 1987, elects to be permanently 
retained on a fixed or non rotating shift that begins or ceases between or on the hours of 11.00 pm and 
7.00 am shall not be eligible to claim this reimbursement. 

(ii) The provisions of this subclause shall only be applied to officers living and working within a radius of 
50km of the Perth City Railway Station. 
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(3) Hours of Duty and Rosters 
(a) An officer engaged on shifts shall work a 75-hour fortnight, exclusive of meal intervals, on the basis of not 

more than ten (10) shifts per fortnight of not more than seven and one half hours duration.  Provided that where 
agreement is reached between the employer and the Association the length and/or number of shifts worked per 
fortnight may be altered. 
Provided that when the agreed length of a shift is extended past seven and one half hours, overtime shall be 
payable only for time worked in excess of the rostered shift. 
Provided also that whenever an agreed alteration to the number of hours per shift has occurred then the 
allowance per shift shall be varied on a pro rata basis to reflect any variation to other than seven and one half 
(7½) hours. 

(b) Meal breaks shall be for a period of at least thirty (30) minutes, but not greater than one hour for each meal. 
(c) Officers may be rostered to work on any of the seven days of the week provided that no officer shall be rostered 

for more than six (6) consecutive days. 
 Provided that where agreement is reached between the employer and the Association, shift workers may be 

exempted from this provision. 
(d) The roster period shall commence at the beginning of a pay period and continue for fourteen (14) consecutive 

days.  Rosters shall be available to officers at least five (5) clear working days prior to the commencement of 
the roster. 

(e) A roster may only be altered on account of a contingency, which the employer could not have been reasonably 
expected to foresee.  When a roster is altered, the officer concerned shall be notified of the changed shift 24 
hours before the changed shift commences.  Provided that where such notice is not given, the officer shall be 
paid overtime in accordance with Clause 22. - Overtime Allowance of this Award, for the duration of the 
changed shift.  This provision shall not apply to an officer who was absent from duty on the officer's last 
rostered shift. 

(f) An officer shall not be rostered for duty until at least ten (10) hours have elapsed from the time the officer's 
previous rostered shift ended.  Provided that where agreement is reached between the Association and the 
employer the ten (10) hour break may be reduced to accommodate special shift arrangements, except that under 
no circumstances shall such an agreement provide for a break of less than 8 hours. 

(g) An officer shall not be retained permanently on one shift unless the officer so elects in writing. 
(h) Officers shall be allowed to exchange shifts or days off with other officers provided the approval of the 

employer has been obtained and provided further that any excess hours worked shall not involve the payment of 
overtime. 

14. Clause 22. – Overtime Allowance:   
A. Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) For the purposes of this Clause, the following terms shall have the following meanings: 
(a) "Overtime" means all work performed only at the direction of the employer or a duly authorised officer outside 

the prescribed hours of duty. 
(b) "Emergency Duty" means duty by an officer required to return to duty, without prior notice, to meet an 

emergency at a time that the officer would not ordinarily have been on duty. 
(c) "Prescribed hours of duty” means an officer's normal working hours as prescribed by the employer in 

accordance with Clause 20. - Hours of this Award. 
(d) "Duly authorised officer" means an officer or officers appointed in writing by the employer for the purpose of 

authorising overtime. 
(e) "A day" shall mean from midnight to midnight. 
(f) "Public Holiday" means the days prescribed as Public Holidays in Clause 24. - Public Holidays of this Award. 
(g) "Ordinary travelling time" means time that an officer would have ordinarily spent in travelling once daily from 

the officer's home to the officer's usual headquarters and home again. 
(h) "Excess travelling time" means all time travelled on official business outside prescribed hours of duty and away 

from the officer's usual headquarters in accordance with subclause (8) of this Clause. 
(i) "Fortnightly salary" means an officer's substantive salary exclusive of any allowances such as the district 

allowance, personal allowance, qualifications allowance, service allowance, special allowance, or higher duties 
allowance unless otherwise approved by the employer.  Provided that a special allowance or higher duties 
allowance shall be included in "fortnightly salary" when overtime is worked on duties for which these 
allowances are specifically paid. 

(j) "Commuted overtime" means an agreed allowance negotiated between the Association and the employer, paid 
in lieu of actual overtime worked for a group of officers occupying positions which require work to be 
performed consistently and regularly outside and in excess of the prescribed hours of duty. 

(k) "Out of hours contact" shall include the following: 
STANDBY - shall mean a written instruction or other authorised direction by the employer or a duly authorised 
officer to an officer to remain at the officer's place of employment during any period outside the officer's normal 
hours of duty, and to perform certain designated tasks periodically or on an impromptu basis.  Such officer shall 
be provided with appropriate facilities for sleeping if attendance is overnight, and other personal needs, where 
practicable. 
Other than in extraordinary circumstances, officers shall not be required to perform more than two periods of 
standby in any rostered week. 
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This provision shall not replace normal overtime or shift work requirements. 
ON CALL - shall mean a written instruction or other authorised direction by the employer or a duly authorised 
officer to an officer rostered to remain at the officer's residence or to otherwise be immediately contactable by 
telephone or other means outside the officer's normal hours of duty in case of a call out requiring an immediate 
return to duty. 
AVAILABILITY - shall mean a written instruction or other authorised direction by the employer or a duly 
authorised officer to an officer to remain contactable, but not necessarily immediately contactable by telephone 
or other means, outside the officer's normal hours of duty and be available and in a fit state at all such times for 
recall to duty. 
"Availability" will not include situations in which officers carry telephones or other means or make their 
telephone numbers or other contact details available only in the event that they may be needed for casual 
contact or recall to work.  Subject to subclause (4) of this Clause recall to work under such circumstances would 
constitute emergency duty in accordance with subclause (7) of this Clause. 

B. Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Meal Allowances 

(a) A break of 30 minutes shall be made for meals between 5.30 am and 7.30 am, between 12.00 noon and 2.00pm, 
and between 4.30 pm and 6.30 pm when overtime duty is being performed. 

(b) Except in the case of emergency, an officer shall not be compelled to work more than five hours overtime duty 
without a meal break.  At the conclusion of a meal break, the calculation of the five-hour limit recommences. 

(c) An officer required to work overtime of not less than two hours, and who actually purchases a meal shall be 
reimbursed in accordance with Part 2 of Schedule H. - Overtime Allowance of this Award, in addition to any 
payment for overtime to which that officer is entitled. 

(d) An officer working a continuous period of overtime who has already purchased one meal during a meal break, 
shall not be entitled to reimbursement for the purchase of any subsequent meal in accordance with Part 2 of 
Schedule H. – Overtime Allowance of this Award until that officer has worked a further five hours overtime 
from the time of the last meal break. 

(e) If an officer, having received prior notification of a requirement to work overtime, is no longer required to work 
overtime, then the officer shall be entitled, in addition to any other penalty, to reimbursement for a meal 
previously purchased. 

C. Delete subclause (5) of this clause and insert the following in lieu thereof: 
(6) Out of Hours Contact 

(a) Except as otherwise agreed between the employer and the Association, an officer who is required by the 
employer or a duly authorised officer to be on "out of hours contact" during periods off duty shall be paid an 
allowance in accordance with the following formulae for each hour or part thereof the officer is on "out of hours 
contact". 

1 37.5 
Standby Level 2 (minimum) weekly rate x 

37.5 
x 

100 
 

1 18.75 On Call Level 2 (minimum) weekly rate x 37.5 x 100 
 

1 18.75 50 Availability Level 2 (minimum) weekly rate x 37.5 x 100 x 100 

Such allowances are contained in Part 1 of Schedule H. - Overtime Allowance of this Award. 
Provided that payment in accordance with this paragraph shall not be made with respect to any period for which 
payment is made in accordance with the provisions of subclause (3) of this clause when the officer is recalled to 
work. 

(b) When an officer is required to be "on call" or "availability" and the means of contact is to be by land line or 
satellite telephone fixed at the officers residence the employer shall:  
(i) Where the telephone is not already installed, pay the cost of such installation. 
(ii) Where an officer pays or contributes towards the payment of the rental of such telephone, pay the 

officer 1/52nd of the annual rental paid by the officer for each seven days or part thereof on which an 
officer is rostered to be "on call" or "availability". 

(iii) Provided that where as a usual feature of the duties an officer is regularly rostered to be on "on call" or 
"availability", pay the full amount of the telephone rental. 
When an officer is required to be “on call” or “available” and the means of contact is other than a 
landline/satellite telephone fixed at the officer’s residence, the employer shall provide the officer with 
the means of contact free of charge for the purposes of work related activity. 

(c) An officer shall be reimbursed the cost of all telephone calls made on behalf of the employer as a result of being 
on out of hours contact. 

(d) Where an officer rostered for "on call" or "availability" is recalled to duty during the period for which the 
officer is on "out of hours contact" then the officer shall receive payment for hours worked in accordance with 
subclause (3) of this clause. 
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(e) Where an officer rostered for "on call" or "availability" is recalled to duty, the time spent travelling to and from 
the place at which duty is to be performed, shall be included with actual duty for the purposes of overtime 
payment. 

(f) Minimum payment provisions do not apply to an officer rostered for "out of hours contact" duty. 
(g) An officer in receipt of an "out of hours contact" allowance and who is recalled to duty shall not be regarded as 

having performed emergency duty in accordance with subclause (7) of this clause. 
(h) Officers subject to this clause shall, where practicable, be periodically relieved from any requirement to hold 

himself or herself on "standby", "on call" or "availability". 
(i) No officer shall be on out of hours contact after the last working day preceding a period of annual leave or long 

service leave. 
15. Clause 23. – Annual Leave:   

A. Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Pro rata Annual Leave 

(a) Entitlement 
(i) An officer who enters the Public Service after January 1 is entitled to pro rata annual leave for that 

year, calculated in accordance with the following formula: 

Completed Calendar Months of Service Pro Rata Annual Leave (Working Days) 
1 2 
2 3 
3 5 
4 7 
5 8 
6 10 
7 12 
8 13 
9 15 

10 17 
11 18 

(ii) Provided that in the first and last months of an officers service the officer is entitled to pro rata annual 
leave of one working day for each two completed weeks of service. 

(iii) For the purposes of this paragraph, an officer who commences on the first working day of a month 
and works for the remainder of the month and an officer who has worked throughout a month and 
terminates on the last working day of a month shall be regarded as having completed that calendar 
month of service. 

(b) An officer may take annual leave during the calendar year in which it accrues or anytime thereafter, but the time 
during which the leave may be taken is subject to the approval of the employer. 

(c) An officer who has been permitted to proceed on annual leave and who ceases duty before completing the 
required continuous service to accrue the leave, must refund the value of the unearned pro rata portion, 
calculated at the rate of salary as at the date the leave was taken, but no refund is required in the event of the 
death of an officer. 

B. Delete subclause (8) of this clause and insert the following in lieu thereof: 
(8) Portability 

(a) Where an officer was, immediately prior to being employed in the Public Service, employed in any Western 
Australian State body or statutory authority as prescribed in Administrative Instruction 611, the Employer shall 
approve portability of accrued and pro rata annual leave entitlements held at the date the officer ceased that 
previous employment, provided that: 
(i) the officer's employment with the Public Service commenced no later than one week after ceasing the 

previous employment; and 
(ii) the officer was not paid out all or part of the accrued and pro rata annual leave entitlements held at the 

time of ceasing that previous employment. 
C. Delete subclause (10) of this clause and insert the following in lieu thereof: 

(10) Annual Leave Travel Concessions 
(a) Officers stationed in remote areas 

(i) The travel concessions contained in the following table are provided to officers and their dependants 
when proceeding on annual leave to either Perth or Geraldton from headquarters situated in District 
Allowance Areas 3, 4, 5 and 6.   

(ii) Officers are required to serve a year in these areas before qualifying for travel concessions.  However, 
officers who have less that a years service in these areas and who are required to proceed on annual 
leave to suit departmental convenience will be allowed the concessions.  The concession may also be 
given to an officer who proceeds on annual leave before completing the year’s service provided that 
the officer returns to the area to complete the year’s service at the expiration of the period of leave. 

(iii) The mode of travel is to be at the discretion of the employer. 
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(iv) Travel concessions not utilised within twelve months of becoming due will lapse. 
(v) Part-time officers are entitled to travel concessions on a pro rata basis according to the usual number 

of hours worked per week. 
Travelling time shall be calculated on a pro rata basis according to the number of hours worked. 

 Approved Mode 
of Travel 

Travel Concession Travelling Time 

(aa) Air Air fare for the Officer, and dependant 
partner and dependant children 

One day each way 

(bb) Road Full motor vehicle allowance rates, but 
reimbursement not to exceed the cost of 
the return air fare for the Officer, 
dependant partner and dependant children, 
travelling in the motor vehicle. 

North of 20° South 
Latitude - two and one 
half days each way.  
Remainder - two days 
each way. 

(cc) Air and Road Full motor vehicle allowance rates for car 
trip, but reimbursement not to exceed the 
cost of the return air fare for the Officer.  
Air fares for the dependant partner and 
dependant children. 

North of 20° South 
Latitude - two and one 
half days each way.  
Remainder - two days 
each way. 

(vi) Where officers are entitled to a travel concession under this subclause and the officer’s headquarters is 
situated in District Allowance Areas 3, 4, 5 or 6, a travel concession covering the cost of airfares or 
motor vehicle allowance up to a maximum amount equivalent to the value of a return economy airfare 
to Perth will be provided for each officer and each of his/her dependants when proceeding on annual 
leave to a location other than Perth or Geraldton. 

(b) Officers whose headquarters are located 240 kilometres or more from Perth 
(i) Officers, other than those designated in paragraph (10)(a) whose headquarters are situated two 

hundred and forty kilometres or more from Perth General Post Office and who travel to Perth for their 
annual leave may be granted by the employer reasonable travelling time to enable them to complete 
the return journey. 

D. Delete subclause (10) of this clause and insert the following in lieu thereof: 
(11) Leave Loading 

(a) Subject to the provisions of paragraphs (c) and (g) of this subclause, a loading equivalent to 17.5% of normal 
salary is payable to officers proceeding on annual leave, including accumulated annual leave. 

(b) Subject to the provisions of paragraphs (c) and (g) of this subclause, shift workers who are granted an additional 
week’s penalty leave when proceeding on annual leave including accumulated annual leave shall be paid: 
(i) shift and weekend penalties the officer would have received had the officer not proceeded on annual 

leave, or 
(ii) a loading equivalent to 20% of normal salary for five weeks leave; whichever is the greater. 

(c) Maximum Loading 
(i) Subject to the provisions of paragraph (e) of this subclause the loading is paid on a maximum of four 

weeks annual leave, or five weeks in the case of shift workers who are granted an additional weeks 
penalty leave.  Payment of the loading is not made on additional leave granted for any other purpose 
(eg to officers whose headquarters are located North of the 26o South Latitude). 

(ii) Maximum payment shall not exceed the Average Weekly Total Earnings of all Males in Western 
Australia, as published by the Australian Bureau of Statistics, for the September quarter of the year 
immediately preceding that in which the leave commences. 

(iii) Maximum payment to shift workers who are granted an additional weeks penalty leave shall not 
exceed 5/4th of the Average Weekly Total Earnings of all Males in Western Australia, as published by 
the Australian Bureau of Statistics, for the September quarter of the year immediately preceding that 
in which the leave commences. 

(d) Annual leave commencing in any year and extending without a break into the following year attracts the loading 
calculated on the salary applicable on the day the leave commenced. 

(e) The loading payable on approved accumulated annual leave shall be at the rate applicable at the date the leave is 
commenced.  Under these circumstances an officer can receive up to the maximum loading for the approved 
accumulated annual leave in addition to the loading for the current year’s entitlement. 

(f) A pro rata loading is payable on periods of approved annual leave less than four weeks. 
(g) The loading is calculated on the rate of the normal fortnightly salary including any allowances, which are paid 

as a regular fortnightly or annual amount.  Any allowance paid to an officer for undertaking additional or higher 
level duties is only included if the allowance is payable during that period of normal annual leave as provided in 
subclauses (6) and (7) of Clause 19. – Higher Duties Allowance of this Award.   

(h) Where payment in lieu of accrued or pro rata annual leave is made on the death or retirement of an officer, a 
loading calculated in accordance with the terms of this clause is to be paid on accrued and pro rata annual leave. 

(i) When an officer resigns, or ceases employment, or where an officer is dismissed under Part V - Discipline of 
the Public Sector Management Act 1994, an annual leave loading shall be paid as follows: 
(i) Accrued entitlements to annual leave – a loading calculated in accordance with the terms of this clause 

for accrued annual leave is to be paid. 
(ii) Pro rata annual leave – no loading is to be paid. 
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(j) Part-time officers shall be paid a proportion of the annual leave loading at the salary rate applicable, provided 
that the maximum loading payable shall be calculated in accordance with the following: 

Hours of work per fortnight Maximum loading in accordance with 
subparagraph c(ii) of this clause 

75 
x 

1 

(k) An officer who has been permitted to proceed on annual leave and who ceases duty other than by resignation or 
dismissal under Part V – Discipline of the Public Sector Management Act 1994, before completing the required 
continuous service to accrue the leave must refund the value of the unearned pro rata portion of Leave Loading 
but no refund is required in the event of the death of an officer. 

(l) An officer who has been permitted to proceed on annual leave and who resigns or is dismissed under Part V – 
Discipline of the Public Sector Management Act 1994 must refund the value of the loading paid for leave other 
than accrued leave. 

(m) The loading does not apply to Cadets on full time study.   
16. Clause 25. – Long Service Leave:   

A. Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) A long service leave entitlement, which fell due prior to March 16, 1988, amounted to three (3) months.  A long service 

leave entitlement, which falls due on or after that date, shall amount to thirteen (13) weeks. 
B. Delete subclause (9) of this clause and insert the following in lieu thereof: 

(9) An officer who has elected to retire at or over the age of 55 years and who will complete not less than 12 months 
continuous service before the date of retirement may make application to the employer to take pro rata long service leave 
before the date of retirement, based on continuous service of a lesser period than that prescribed by this clause for a long 
service entitlement. 
C. Delete subclause (11) of this clause and insert the following in lieu thereof: 

(11) Portability 
(a) Where an officer was, immediately prior to being employed in the Public Service, employed in the service of: 

• The Commonwealth of Australia, or 
• Any other State Government of Australia, or 
• Any Western Australian State body or statutory authority prescribed in Administrative Instruction 611  
and the period between the date when the officer ceased previous employment and the date of commencing 
employment in the Public Service does not exceed one week, that officer shall be entitled to long service leave 
determined in the following manner: 
(i) the pro rata portion of long service leave to which the officer would have been entitled up to the date 

of appointment under the Public Sector Management Act 1994, shall be calculated in accordance with 
the provisions that applied to the previous employment referred to, but in calculating that period of 
pro rata long service leave, any long service leave taken or any benefit granted in lieu of any such long 
service leave during that employment shall be deducted from any long service leave to which the 
officer may become entitled under this clause;  and 

(ii) the balance of the long service leave entitlement of the officer shall be calculated upon appointment to 
the Public Service in accordance with the provisions of this clause. 

(b) Nothing in this clause confers or shall be deemed to confer on any officer previously employed by the 
Commonwealth or by any other State of Australia any entitlement to a complete period of long service leave 
that accrued in the officer’s favour prior to the date on which the officer commenced employment in the Public 
Service. 

17. Clause 26. – Sick Leave:   
A. Delete subclause (2) of this clause and insert the following in lieu thereof: 

(2) Evidence 
(a) An application for sick leave exceeding two consecutive working days shall be supported by evidence to satisfy 

a reasonable person.   
(b) The amount of sick leave granted without the production of evidence to satisfy a reasonable person required in 

paragraph (a) of this subclause shall not exceed, in the aggregate, 5 working days in any one-credit year. 
B. Delete subclause (4) of this clause and insert the following in lieu thereof: 

(4) If the employer has reason to believe that an officer is in such a state of health as to render a danger to fellow officers or 
the public, the officer may be required to obtain and furnish a report as to their condition from a registered medical 
practitioner nominated by the employer.  The fee for any such examination shall be paid by the employer. 
C. Delete subclause (10) of this clause and insert the following in lieu thereof: 

(10) Workers’ Compensation 
Where an officer suffers a disability within the meaning of Section 5 of the Workers’ Compensation and Injury 
Management Act 1981, which necessitates that officer being absent from duty, sick leave with pay shall be granted to the 
extent of sick leave credits.  In accordance with Section 80(2) of the Workers’ Compensation and Injury Management Act 
1981 where the claim for worker’s compensation is decided in favour of the officer, sick leave credit is to be reinstated 
and the period of absence shall be granted as sick leave without pay. 
D. Delete subclause (12) of this clause and insert the following in lieu thereof: 
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(12) Portability 
(a) The employer shall credit an officer additional sick leave credits up to those held at the date that officer ceased 

previous employment provided: 
(i) immediately prior to commencing employment in the Public Service of Western Australia, the officer 

was employed in the service of: 
• The Commonwealth Government of Australia, or 
• Any other State of Australia, or 
• In a State body or statutory authority prescribed by Administrative Instruction 611;   

(ii) the officer’s employment with the Public Service of Western Australia commenced no later than one 
week after ceasing previous employment. 

(b) The maximum break in employment permitted by subparagraph (a)(ii) of this subclause, may be varied by the 
approval of the employer provided that where employment with the Public Service of Western Australia 
commenced more than one week after ceasing the previous employment, the period in excess of one week does 
not exceed the amount of accrued and pro rata annual leave paid out at the date the officer ceased with the 
previous employer. 

18. Clause 27. – Carers Leave:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) The definition of family shall be the definition contained in the Western Australian Equal Opportunity Act 1984. That is, 

a person who is related to the officer by blood, marriage, affinity or adoption and includes a person who is wholly or 
mainly dependant on, or is a member of the household of, the officer.  

19. Clause 28. – Parental Leave:   
A. Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) Definition 
“Officer” includes full time, part time, permanent and fixed term contract officers. 
“Primary Care Giver” is the officer who will assume the principal role for the care and attention of a child/children. The 
employer may require confirmation of primary care giver status. 
“Replacement Officer” is an officer specifically engaged to replace an officer proceeding on parental leave. 
“Partner” means a person who is a spouse or de facto partner. 
“Public sector” means an employing authority as defined in Section 5 of the Public Sector Management Act 1994. 
B. Delete subclause (10) of this clause and insert the following in lieu thereof: 

(10) Return to Work 
(a) An officer shall confirm the intention to return to work by notice in writing to the employer not less than four 

(4) weeks prior to the expiration of parental leave. 
(b) Where an employer has made a definite decision to introduce major changes that are likely to have a significant 

effect on the officer’s position the employer shall notify the officer while they are on parental leave. 
(c) An officer on return to work from parental leave will be entitled to the same position or a position equivalent in 

pay, conditions and status and commensurate with the officer’s skill and abilities as the substantive position 
held immediately prior to proceeding on parental leave. Where the officer was transferred to a safe job the 
officer is entitled to return to the position occupied immediately prior to transfer. 

(d) An officer may return on a part time or job-share basis to the substantive position occupied prior to the 
commencement of leave or to a different position at the same classification level in accordance with Clause 9. – 
Part-Time Employment of this Award. 

(e) Officers who return to work on a part time basis have access to the right of reversion provisions of Clause 9. – 
Part-Time Employment of this Award. 

C. Delete subclause (11) of this clause and insert the following in lieu thereof: 
(11) Effect of Parental Leave on the Contract of Employment 

(a) An officer employed for a fixed term contract shall have the same entitlement to parental leave, however the 
period of leave granted shall not extend beyond the term of that contract. 

(b) Paid parental leave will count as qualifying service for all purposes of this Award.  Absence on unpaid parental 
leave shall not break the continuity of service of officers but shall not be taken into account in calculating the 
period of service for any purpose of this Award.  

(c) An officer on parental leave may terminate employment at any time during the period of leave by written notice 
in accordance with subclause (3) of Clause 8. – Contract of Service of this Award. 

(d) An employer shall not terminate the employment of an officer on the grounds of the officer’s application for 
parental leave or absence on parental leave but otherwise the rights of the employer in respect of termination of 
employment are not affected. 

20. Clause 32. – Bereavement Leave:  Delete this clause and insert the following in lieu thereof: 
(1) Officers including casuals shall on the death of: 

(a) the spouse or de-facto partner of the officer; 
(b) the child or step-child of the officer; 
(c) the parent or step-parent of the officer; 
(d) the brother, sister, step brother or step sister; or 
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(e) any other person who, immediately before that person’s death, lived with the officer as a member of the 
officer’s family; 

be eligible for up to two (2) days paid bereavement leave, provided that at the request of an officer the Employer may 
exercise a discretion to grant bereavement leave to an officer in respect of some other person with whom the officer has a 
special relationship. 

(2) The two (2) days need not be consecutive. 
(3) Bereavement leave is not to be taken during any other period of leave. 
(4) Payment of such leave may be subject to the officer providing evidence, if so requested by the employer, of the death or 

relationship to the deceased that would satisfy a reasonable person. 
(5) An officer requiring more than two (2) days bereavement leave in order to travel overseas in the event of the death 

overseas of a member of the officer’s immediate family may, upon providing adequate proof, in addition to any 
bereavement leave to which the officer is eligible, have immediate access to annual leave and/or accrued long service 
leave or leave without pay provided all accrued leave is exhausted. 

21. Clause 34. – Blood/Plasma Donors Leave:  Delete this clause and insert the following in lieu thereof: 
(1) Subject to operational requirements, officers shall be entitled to absent themselves from the workplace in order to donate 

blood or plasma in accordance with the following general conditions: 
(a) prior arrangements with the supervisor has been made and at least two (2) days’ notice has been provided; or 
(b) the officer is called upon by the Red Cross Blood Centre. 

(2) The notification period shall be waived or reduced where the supervisor is satisfied that operations would not be unduly 
affected by the officer’s absence. 

(3) The officer shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
(4) Officers shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood to the Red Cross 

Blood Centre. 
22. Clause 36. – Union Facilities For Union Representatives:  Delete subclause (5) of this clause and insert the 

following in lieu thereof: 
(5) The employer shall recognise the authorisation of each union representative in the agency and shall provide them with the 

following:  
(a) Paid time off from normal duties to perform their functions as a union representative such as organising, 

recruiting, individual grievance handling, collective bargaining, involvement in the Electorate Delegates 
Committee and to attend union business in accordance with Clause 37. - Leave to Attend Union Business of this 
Award. 

(b) Access to facilities required for the purpose of carrying out their duties. Facilities may include but not be limited 
to, the use of filing cabinets, meeting rooms, telephones, fax, email, internet, photocopiers and stationery. Such 
access to facilities shall not unreasonably affect the operation of the organisation and shall be in accordance 
with normal agency protocols. 

(c) A noticeboard for the display of union materials including broadcast email facilities. 
(d) Paid access to periods of leave for the purpose of attending union training courses in accordance with Clause 38. 

- Trade Union Training Leave of this Award.  Country representatives will be provided with appropriate travel 
time. 

(e) Notification of the commencement of new officers, and as part of their induction, time to discuss the benefits of 
union membership with them.  

(f) Access to awards, agreements, policies and procedures. 
(g) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare 

representatives. 
23. Clause 39. – Defence Force Reserves Leave:  Delete this number, title and clause and insert the following number, 

title and clause in lieu thereof: 
39. - DEFENCE FORCE RESERVES LEAVE 

(1) The Employer must grant leave of absence for the purpose of Defence service to an officer who is a volunteer member of 
the Defence Force Reserves or the Cadet Force.  Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

(2) Leave of absence may be paid or unpaid in accordance with the provisions of this clause. 
(3) Application for leave of absence for Defence service shall, in all cases, be accompanied by evidence of the necessity for 

attendance.  At the expiration of the leave of absence granted, the officer shall provide a certificate of attendance to the 
Employer. 

(4) Paid leave 
(a) An officer who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid leave 

of absence for Defence service, subject to the conditions set out hereunder. 
(b) Part-time officers shall receive the same paid leave entitlement as full-time officers but payment shall only be 

made for those hours that would normally have been worked but for the leave. 
(c) On written application, an officer shall be paid salary in advance when proceeding on such leave. 
(d) Casual officers are not entitled to paid leave for the purpose of Defence service. 
(e) An officer is entitled to paid leave for a period not exceeding 105 hours on full pay in any period of twelve 

months commencing on 1 July in each year. 
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(f) An officer is entitled to a further period of leave, not exceeding 16 calendar days, in any period of twelve 
months commencing on July 1.  Pay for this leave shall be at the rate of the difference between the normal 
remuneration of the officer and the Defence Force payments to which the officer is entitled if such payments do 
not exceed normal salary.  In calculating the pay differential, pay for Saturdays, Sundays, Public Holidays and 
rostered days off is to be excluded, and no account is to be taken of the value of any board or lodging provided 
for the officer.  

(5) Unpaid leave 
(a) Any leave for the purpose of Defence service that exceeds the paid entitlement prescribed in subclause (4) of 

this clause shall be unpaid. 
(b) Casual officers are entitled to unpaid leave for the purpose of Defence service. 

(6) Use of other leave 
(a) An officer may elect to use annual or long service leave credits for some or all of their absence on Defence 

service, in which case they will be treated in all respects as if on normal paid leave.  
(b) An Employer cannot compel an officer to use annual leave or long service leave for the purpose of Defence 

service. 
24. Clause 41. – Witness and Jury Service:  Delete this clause and insert the following in lieu thereof: 
Witness 
(1) An officer subpoenaed or called as a witness to give evidence in any proceeding shall as soon as practicable notify the 

manager/supervisor who shall notify the employer. 
(2) Where an officer is subpoenaed or called as a witness to give evidence in an official capacity that officer shall be granted 

by the employer leave of absence with pay, but only for such period as is required to enable the officer to carry out duties 
related to being a witness.  If the officer is on any form of paid leave, the leave involved in being a witness will be 
reinstated, subject to the satisfaction of the employer.  The officer is not entitled to retain any witness fee but shall pay all 
fees received into the Consolidated Fund.  The receipt for such payment with a voucher showing the amount of fees 
received shall be forwarded to the employer. 

(3) An officer subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment of 
the proper witness fees or travelling expenses as soon as practicable after the default, notify the employer. 

(4) An officer subpoenaed or called, as a witness on behalf of the Crown, not in an official capacity shall be granted leave 
with full pay entitlements.  If the officer is on any form of paid leave, this leave shall not be reinstated as such witness 
service is deemed to be part of the officer's civic duty.  The officer is not entitled to retain any witness fees but shall pay 
all fees received into the Consolidated Fund. 

(5) An officer subpoenaed or called as a witness under any other circumstances other than specified in subclauses (2) and (4) 
of this clause shall be granted leave of absence without pay except when the officer makes an application to clear accrued 
leave in accordance with Award provisions. 

Jury 
(6) An officer required to serve on a jury shall as soon as practicable after being summoned to serve, notify the 

supervisor/manager who shall notify the employer. 
(7) An officer required to serve on a jury shall be granted by the employer leave of absence on full pay, but only for such 

period as is required to enable the officer to carry out duties as a juror. 
(8) An officer granted leave of absence on full pay as prescribed in subclause (6) of this clause is not entitled to retain any 

juror's fees but shall pay all fees received into the Consolidated Fund.  The receipt for such payment shall be forwarded 
with a voucher showing the amount of juror's fees received to the employer. 

25. Clause 42. – Camping Allowance:  Delete this clause and insert the following in lieu thereof: 
(1) For the purposes of this clause the following expressions shall have the following meaning: 

"Camp of a permanent nature" means single room accommodation in skid mounted or mobile type units, caravans, or 
barrack type accommodation where the following are provided in the camp: 
• Water is freely available; 
• Ablutions including a toilet, shower or bath and, laundry facilities; 
• Hot water system; 
• A kitchen, including a stove and table and chairs, except in the case of a caravan equipped with its cooking and 

messing facilities; 
• An electricity or power supply; and 
• Beds and mattresses except in the case of caravans containing sleeping accommodation. 
For the purpose of this definition caravans located in caravan parks or other locations where the above are provided shall 
be deemed a camp of a permanent nature. 
"House" means a house; duplex or cottage including transportable type accommodation, which is self-contained and in 
which the facilities prescribed for "camp of a permanent nature" are provided. 
"Other than a permanent camp" means a camp where any of the above is not provided. 

(2) An officer, who is stationed in a camp of a permanent nature, shall be paid the appropriate allowance prescribed by Item 
(1) or Item (2) of Schedule C. – Camping Allowance of this Award for each day spent camping. 

(3) An officer who is stationed in a camp - other than a permanent camp - or is required to camp out, shall be paid the 
appropriate allowance prescribed by Item (3) or Item (4) of Schedule C. – Camping Allowance of this Award for each day 
spent camping. 
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(4) Officers who occupy a house shall not be entitled to allowances prescribed by this Clause. 
(5) Officers accommodated at a government institution, hostel or similar establishment shall not be entitled to allowances 

prescribed by this clause. 
(6) Where an officer is provided with food and/or meals by the department free of charge, then the officer shall only be 

entitled to receive half the appropriate allowance to which the officer would otherwise be entitled for each day spent 
camping. 

(7) (a) An officer shall not be entitled to receive an allowance under this Award for periods in excess of 91 consecutive 
days unless the Employer otherwise determines. Provided that where an officer is reimbursed under the 
provisions of Clause 54. - Travelling Allowance of this Award, then such periods shall be included for the 
purposes of determining the 91 consecutive days. 

(b) The Employer in reviewing any claim under this subclause may determine an allowance other than what is 
contained in Schedule C. – Camping Allowance of this Award. 

(8) When camping, an officer shall be paid the allowance on Saturdays and Sundays if available for work immediately 
preceding and succeeding such days and no deduction shall be made under these circumstances when an officer does not 
spend the whole or part of the weekend in camp, unless the officer is reimbursed under the provisions of Clause 54. - 
Travelling Allowance of this Award.  

(9) This clause shall be read in conjunction with Clauses 50. - Relieving Allowance, 53. - Transfer Allowance and 54. -
Travelling Allowance of this Award for the purpose of paying allowances, and camping allowance shall not be paid for 
any period in respect of which travelling; transfer or relieving allowances are paid. Where portions of a day are spent 
camping, the formula contained in Clause 54. - Travelling Allowance of this Award shall be used for calculating the 
portion of the allowance to be paid for that day. 

 For the purposes of this subclause arrival at headquarters shall mean the time of actual arrival at camp. Departure from 
headquarters shall mean the time of actual departure from camp or the time of ceasing duty in the field subsequent to 
breaking camp, whichever is the latter. 

(10) Officers in receipt of an allowance under this clause shall not be entitled to receive the incidental allowance prescribed by 
Clause 54. - Travelling Allowance of this Award. 

(11) Whenever an officer provided with a caravan is obliged to park the caravan in a caravan park he or she shall be 
reimbursed the rental charges paid to the authority controlling the caravan park, in addition to the payment of camping 
allowance. 

(12) Where an officer, who is not supplied with camping equipment by the department, hires such equipment as is reasonable 
and necessary, he or she shall be reimbursed such hire charges, in addition to the payment of camping allowances. 

26. Clause 43. – District Allowance:  Delete this clause and insert the following in lieu thereof: 
(1) For the purposes of this clause the following terms shall have the following meanings: 

(a) "Dependant" in relation to an officer means: 
(i)  a spouse; or 
(ii) where there is no spouse, a child or any other relative resident within the State who rely on the officer 

for their main support; 
who does not receive a district or location allowance of any kind. 

(b) "Partial dependant" in relation to an officer (for the purpose of district allowance) means: 
(i) a spouse; or 
(ii) where there is no spouse, a child or any other relative resident within the State who rely on the officer 

for their main support; 
who receives a district or location allowance of any kind less than that applicable to an officer without 
dependants under any award, agreement or other provision regulating the employment of the partial dependant. 

(c) "Spouse" means an officer's spouse including defacto partner. 
(2) Boundaries 
 For the purpose of Schedule D. - District Allowance of this Award, the boundaries of the various districts shall be as 

described hereunder and as delineated on the plan in Schedule D. - District Allowance of this Award. 
District: 
(i) The area within a line commencing on the coast; thence east along lat 28 to a point north of Tallering Peak, 

thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; thence to a point southeast 
at the junction of lat 32 and long 119; thence south along long 119 to coast. 

(ii) That area within a line commencing on the south coast at long 119 then east along the coast to long 123; then 
north along long 123 to a point on lat 30; thence west along lat 30 to the boundary of No 1 District. 

(iii) The area within a line commencing on the coast at lat 26; thence along lat 26 to long 123; thence sough along 
long 123 to the boundary of No 2 District. 

(iv) The area within a line commencing on the coast at lat 24; thence east to the South Australian border; thence 
south to the coast; thence along the coast to long 123 thence north to the intersection of lat 26; thence west 
along lat 26 to the coast. 

(v) That area of the State situated between the lat 24 and a line running east from Carnot Bay to the Northern 
Territory Border. 

(vi) That area of the State north of a line running east from Carnot Bay to the Northern Territory Border. 
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(3) (a) An officer shall be paid a district allowance at the standard rate prescribed in Column II of Schedule D. - 
District Allowance of this Award, for the district in which the officer's headquarters is located.  Provided that 
where the officer's headquarters is situated in a town or place specified in Column III of Schedule D.- District 
Allowance of this Award, the officer shall be paid a district allowance at the rate appropriate to that town or 
place as prescribed in Column IV of the said schedule. 

(b) An officer who has a dependant shall be paid double the district allowance prescribed by paragraph (3)(a) of 
this clause for the district, town, or place in which the officer's headquarters is located. 

(c) Where an officer has a partial dependant the total district allowance payable to the officer shall be the district 
allowance prescribed by paragraph (3)(a) of this clause plus an allowance equivalent to the difference between 
the rate of district or location allowance the partial dependant receives and the rate of district or location 
allowance the partial dependant would receive if he or she was employed in a full time capacity under the 
Award, Agreement or other provision regulating the employment of the partial dependant. 

(d) When an officer is on approved annual recreational leave, the officer shall for the period of such leave, be paid 
the district allowance to which he or she would ordinarily be entitled. 

(e) When an officer is on long service leave or other approved leave with pay (other than annual recreational leave), 
the officer shall only be paid district allowance for the period of such leave if the officer, dependant/s or partial 
dependant/s remain in the district in which the officer's headquarters are situated. 

(f) When an officer leaves his or her district on duty, payment of any district allowance to which the officer would 
ordinarily be entitled shall cease after the expiration of two weeks unless the officer's dependant/s or partial 
dependant/s remain in the district or as otherwise approved by the Employer. 

(g) Except as provided in paragraph (3)(f) of this clause, a district allowance shall be paid to any officer ordinarily 
entitled thereto in addition to reimbursement of any travelling, transfer or relieving expenses or camping 
allowance. 

(h) Where an officer whose headquarters is located in a district in respect of which no allowance is prescribed in 
Schedule D. - District Allowance of this Award, is required to travel or temporarily reside for any period in 
excess of one month in any district or districts in respect of which such allowance is so payable, then 
notwithstanding the officer's entitlement to any such allowance provided by Clause 42. - Camping Allowance, 
Clause 50. - Relieving Allowance, Clause 52. - Sea Going Allowance and Clause 54. -Travelling Allowance of 
this Award the officer shall be paid for the whole of such a period a district allowance at the appropriate rate 
prescribed by paragraphs (3)(a), (3)(b) or (3)(c) of this clause, for the district in which the officer spends the 
greater period of time. 

(i) When an officer is provided with free board and lodging by the employer or a public authority the allowance 
shall be reduced to two-thirds of the allowance the officer would ordinarily be entitled to under this clause. 

(4) Part Time Officers 
An officer who is employed on a part time basis shall be paid a proportion of the appropriate district allowance payable in 
accordance with the following formula: 

Hours worked per fortnight Appropriate District Allowance 
75 x 1 

(5) Adjustment of Rates 
The rates expressed in Schedule D. - District Allowance of this Award shall be adjusted every twelve (12) months, 
effective from the first pay period to commence on or after the first day of July in each year, in accordance with the 
official Consumer Price Index (CPI) for Perth, as published for the preceding 12 months at the end of the March quarter 
by the Australian Bureau of Statistics. 
Provided that, as agreed between the parties, the (CPI) for the March 1992 quarter shall be discounted by 1.03%. 

27. Clause 45. – Diving Allowance:  Delete this clause and insert the following in lieu thereof: 
(1) An officer who undertakes diving as part of the officer’s official duties or as a special duty which is sanctioned by the 

Employer shall be paid an allowance as prescribed in Schedule K. - Diving, Flying and Sea Going Allowance of this 
Award for such diving.  This allowance shall be in addition to any other payment for duties performed. 
Provided that such allowance shall be paid only to an officer engaged on diving when self-contained underwater breathing 
apparatus or deep-sea diving equipment is used. 

28. Clause 47. – Motor Vehicle Allowance:  Delete this clause and insert the following in lieu thereof: 
For the purposes of this clause the following expressions shall have the following meanings: 
(1) (a) "A year" means 12 months commencing on the 1st day of July and ending on the 30th day of June next 

following. 
(b) "Metropolitan area" means that area within a radius of 50 kilometres from the Perth City Railway Station. 
(c) "South West land division" means the South West land division as defined by to Section 6 - Schedule 1 of the 

Land Administration Act 1997 excluding the area contained within the metropolitan area. 
(d) "Rest of the State" means that area south of 23.5 degrees south latitude, excluding the metropolitan area and the 

South West land division. 
(e) "Term of Employment" means a requirement made known to the officer at the time of applying for the position 

by way of publication in the advertisement for the position, written advice to the officer contained in the offer 
for the position or oral communication at interview by an interviewing officer and such requirement is accepted 
by the officer either in writing or orally. 

(f) "Qualifying Service" shall include all service in positions where there is a requirement as a term of employment 
to supply and maintain a motor vehicle for use on official business but shall exclude all absences, which effect 
entitlements as provided by the schedule attached to Administrative Instruction 610. 
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(2) Allowance for Officers required to supply and maintain a vehicle as a term of employment: 
(a) An officer who is required to supply and maintain a motor vehicle for use when travelling on official business 

as a term of employment shall be reimbursed in accordance with the appropriate rates set out in Schedule E. - 
Motor Vehicle Allowance of this Award for journeys travelled on official business and approved by the 
Employer.  

(b) An officer who is reimbursed under the provisions of paragraph (2)(a) will also be subject to the following 
conditions: 
(i) For the purposes of subclause (2) an officer shall be reimbursed with the appropriate rates set out in 

Schedule E. - Motor Vehicle Allowance of this Award for the distance travelled from the officer's 
residence to the place of duty and for the return distance travelled from place of duty to residence 
except on a day where the officer travels direct from residence to headquarters and return and is not 
required to use the vehicle on official business during the day. 

(ii) Where an officer in the course of a journey travels through two or more separate areas, reimbursement 
shall be made at the appropriate rate applicable to each of the areas traversed as set out in Schedule E. 
- Motor Vehicle Allowance of this Award. 

(iii) Where an officer does not travel in excess of 4,000 kilometres in a year an allowance calculated by 
multiplying the appropriate rate per kilometre by the difference between the actual distance travelled 
and 4,000 kilometres shall be paid to the officer provided that where the officer has less than 12 
months qualifying service in the year then the 4,000 kilometre distance will be reduced on a pro rata 
basis and the allowance calculated accordingly. 

(iv) Where a part-time officer is eligible for the payment of an allowance under subparagraph (iii) of this 
subclause such allowance shall be calculated on the proportion of total hours worked in that year by 
the officer to the annual standard hours had the officer been employed on a full time basis for the year. 

(v) An officer who is required to supply and maintain a motor vehicle for use on official business is 
excused from this obligation in the event of his/her vehicle being stolen, consumed by fire, or 
suffering a major and unforeseen mechanical breakdown or accident, in which case all entitlement to 
reimbursement ceases while the officer is unable to provide the motor vehicle or a replacement. 

(vi) The Employer may elect to waive the requirement that an officer supply and maintain a motor vehicle 
for use on official business, but three months written notice of the intention so to do shall be given to 
the officer concerned. 

(3) Allowance for officers relieving officers subject to subclause (2) of this clause 
(a) An officer not required to supply and maintain a motor vehicle as a term of employment who is required to 

relieve an officer required to supply and maintain a motor vehicle as a term of employment shall be reimbursed 
all expenses incurred in accordance with the appropriate rates set out in Schedule E. - Motor Vehicle Allowance 
of this Award for all journeys travelled on official business and approved by the Employer where the officer is 
required to use his/her vehicle on official business whilst carrying out the relief duties. 

(b) For the purposes of paragraph (3)(a) of this clause an officer shall be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in Schedule E. - Motor Vehicle Allowance of this Award for the 
distance travelled from the officer's residence to place of duty and the return distance travelled from place of 
duty to residence except on a day where the officer travels direct from residence to headquarters and return and 
is not required to use the vehicle on official business during the day. 

(c) Where an officer in the course of a journey travels through two or more separate areas, reimbursement shall be 
made at the appropriate rate applicable to each of the areas traversed as set out in Schedule E. - Motor Vehicle 
Allowance of this Award. 

(d) For the purpose of this subclause the allowance provided in subparagraphs (2)(b)(iii) and (iv) of this clause shall 
not apply. 

(4) Allowance for other officers using vehicle on official business 
(a) An officer who is not required to supply and maintain a motor vehicle for use when travelling on official 

business as a term of employment, but when requested by the Employer voluntarily consents to use the vehicle 
shall for journeys travelled on official business approved by the Employer be reimbursed all expenses incurred 
in accordance with the appropriate rates set out in Schedule F. - Motor Vehicle Allowance and Schedule G. - 
Motor Cycle Allowance of this Award. 

(b) For the purpose of paragraph (4)(a) of this clause an officer shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance between the officer's residence and headquarters and the return 
distance from headquarters to residence. 

(c) Where an officer in the course of a journey travels through two or more separate areas, reimbursement shall be 
made at the appropriate rate if applicable to each of the areas traversed as set out in Schedule F. - Motor Vehicle 
Allowance of this Award. 

(5) Allowance for towing Departmental caravan or trailer 
In case where officers are required to tow departmental caravans on official business, the additional rate shall be 6.5 cents 
per kilometre.  When departmental trailers are towed on official business the additional rate shall be 3.5 cents per 
kilometre. 

(6) Special Conditions 
Notwithstanding the provisions of Clause 5. - Term of Award of this Award where the cost of vehicles and petrol increase 
or decrease such that a corresponding increase or decrease in the allowance provided for a vehicle over 1600cc in the 
metropolitan area would amount to 0.1 of a cent or greater then the parties agree that the allowance shall be increased or 
decreased accordingly. 
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29. Clause 48. – Property Allowance:  Delete subclause (1)(c)(iii) of this clause and insert the following in lieu thereof: 
(iii) Real Estate Agent's Commission in accordance with that fixed by the Real Estate and Business Agents 

Supervisory Board, acting under Section 61 of the Real Estate and Business Agents Act 1978, duly 
paid to an agent for services rendered in the course of and incidental to the sale of the property, the 
maximum fee to be claimed shall be fifty percent (50%) as set out under Items 1 or 2 - Sales by 
Private Treaty or Items 1 or 2 - Sales by Auction of the Maximum Remuneration Notice. 

30. Clause 49. – Protective Clothing Allowance:  Delete this clause and insert the following in lieu thereof: 
(1) An officer engaged on work which requires the provision of protective clothing, shall be:  

(a) Provided with the requisite protective clothing, with the laundering costs for such protective clothing being at 
the expense of the Employer; or 

(b) Provided with an annual allowance, as agreed between the Association and the Employer, which shall 
incorporate the cost of purchase and laundry of the requisite protective clothing. 

Provided that nothing contained in this clause shall affect the obligations of the Employer to provide clothing pursuant to 
the Occupational Safety and Health Act 1984. 

31. Clause 50. – Relieving Allowance:  Delete this clause and insert the following in lieu thereof: 
An officer who is required to take up duty away from headquarters on relief duty or to perform special duty, and necessarily resides 
temporarily away from the officer's usual place of residence shall be reimbursed reasonable expenses on the following basis:- 
(1) Where the officer: 

(a) is supplied with accommodation and meals free of charge, or 
(b) is accommodated at a government institution, hostel or similar establishment and supplied with meals, 
reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule I. - 
Travelling, Transfer and Relieving Allowance of this Award. 

(2) Where officers are fully responsible for their own accommodation, meals and incidental expenses and hotel or motel 
accommodation is utilised:- 
(a) For the first forty-two (42) days after arrival at the new locality reimbursement shall be in accordance with the 

rates prescribed in Column A, Items (4) to (8) of Schedule I. - Travelling, Transfer and Relieving Allowance of 
this Award. 

(b) For periods in excess of forty-two (42) days after arrival in the new locality reimbursement shall be in 
accordance with the rates prescribed in Column B, Items (4) to (8) of Schedule I. - Travelling, Transfer and 
Relieving Allowance of this Award for officers with dependants or Column C, Items (4) to (8) of Schedule I. - 
Travelling, Transfer and Relieving Allowance of this Award for other officers:  Provided that the period of 
reimbursement under this subclause shall not exceed forty-nine (49) days without the approval of the Employer. 

(3) Where officers are fully responsible for their own accommodation, meal and incidental expenses and other than hotel or 
motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed in Column A, Items (9), 
(10) or (11) of Schedule I. - Travelling, Transfer and Relieving Allowance of this Award. 

(4) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty 
resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and 
in addition, shall be paid a lump sum of $146.00 to cover incidental personal expenses:  Provided that an officer shall 
receive no more than one lump sum of $146.00 in any one period of three (3) years. 

(5) Reimbursement of expenses shall not be suspended should an officer become ill whilst on relief duty, provided leave for 
the period of such illness is approved in accordance with the provisions of this Award and the officer continues to incur 
accommodation, meal and incidental expenses. 

(6) When an officer who is required to relieve or perform special duties in accordance with the preamble of this clause is 
authorised by the Employer to travel to the new locality in the officer's own motor vehicle, reimbursement for the return 
journey shall be as follows:- 
(a) Where the officer will be required to maintain a motor vehicle for the performance of the relieving or special 

duties, reimbursement shall be in accordance with the appropriate rate prescribed by subclause (2) of Clause 47. 
- Motor Vehicle Allowance of this Award.  

(b) Where the officer will not be required to maintain a motor vehicle for the performance of the relieving or 
special duties reimbursement shall be on the basis of one half (½) of the appropriate rate prescribed by 
subclause (2) of Clause 47. - Motor Vehicle Allowance of this Award.  Provided that the maximum amount of 
reimbursement shall not exceed the cost of the fare by public conveyance which otherwise would be utilised for 
such return journey. 

(7) Where it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred, an appropriate rate of reimbursement shall be determined by 
the Employer. 

(8) The provisions of Clause 54. - Travelling Allowance of this Award shall not operate concurrently with the provisions of 
this clause to permit an officer to be paid allowances in respect of both travelling and relieving expenses for the same 
period:  Provided that where an officer is required to travel on official business which involves an overnight stay away 
from the officer's temporary headquarters the Employer may extend the periods specified in subclause (2) of this clause 
by the time spent in travelling. 

(9) An officer who is directed to relieve another officer or to perform special duty away from the officer's usual headquarters 
and is not required to reside temporarily away from his or her usual place of residence shall, if the officer is not in receipt 
of a higher duties or special allowance for such work, be reimbursed the amount of additional fares paid by the officer 
travelling by public transport to and from the place of temporary duty. 
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32. Clause 51. – Removal Allowance:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) When an officer is transferred in the public interest, or in the ordinary course of promotion or transfer, or on account of 

illness due to causes over which the officer has no control, the officer shall be reimbursed: 
(a) The actual reasonable cost of conveyance of the officer and dependants. 
(b) The actual cost (including insurance) of the conveyance of an officer's household furniture effects and 

appliances up to a maximum volume of 35 cubic metres, provided that a larger volume may be approved by the 
Employer in special cases. 

(c) An allowance of $519.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an officer is required to transport his or her furniture, effects and appliances 
provided that the Employer is satisfied that the value of household furniture, effects and appliances moved by 
the officer is at least $3,106.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $154.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer’s dependants for 
the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

33. Clause 52. – Sea Going Allowance:  Delete this clause and insert the following in lieu thereof: 
(1) Victualling Allowance - Government Vessels 

(a) An officer who is required to live on board a vessel and is necessarily absent from his or her usual place of 
residence overnight, shall be paid a victualling allowance as prescribed in Schedule K. - Diving, Flying and Sea 
Going Allowance to cover victualling and all incidents of employment other than overtime. 

(b) The daily allowance shall be paid for each day exceeding eight hours spent on board a vessel, provided that one 
half of the allowance shall be paid for any part of a day not exceeding eight hours. 

(2) Victualling Allowance - Non-Government Vessels 
(a) Charges for victualling levied on an officer when accommodated on other than a government vessel shall be met 

by the employer and the victualling allowance referred to in subclause (1) of this clause shall not be payable. 
(b) Subject to the decision of the Employer that the difficulties of living on board the non government vessel are 

greater than those normally encountered on a government vessel, an allowance as prescribed in Schedule K. - 
Diving, Flying and Sea Going Allowance for each occasion on which the officer is accommodated overnight, 
shall be paid. 

(3) Hard Living Allowance - All Vessels 
To compensate for difficulties associated with living in small vessels at sea an allowance as prescribed in Schedule K. - 
Diving, Flying and Sea Going Allowance shall be paid to officers for every hour spent at sea in excess of 36 consecutive 
hours on a single trip. 

(4) An officer in receipt of an allowance prescribed by this clause shall not receive payment of allowances prescribed in 
Clause 50. - Relieving Allowance or Clause 54. - Travelling Allowance of this Award. 

34. Clause 53. – Transfer Allowance:  Delete this clause and insert the following in lieu thereof: 
(1) Subject to subclauses (2) and (5) of this clause an officer who is transferred to a new locality in the public interest, or in 

the ordinary course of promotion or transfer, or on account of illness due to causes over which the officer has no control, 
shall be paid at the rates prescribed in Column A, Item (4), (5) or (6) of Schedule I. - Travelling, Transfer and Relieving 
Allowance of this Award for a period of 14 days after arrival at new headquarters within Western Australia or Column A, 
Items (7) and (8) of Schedule I. - Travelling, Transfer and Relieving Allowance of this Award for a period of 21 days 
after arrival at a new headquarters in another State of Australia:  Provided that if an officer is required to travel on official 
business during the said periods, such period will be extended by the time spent in travelling.  Under no circumstances, 
however, shall the provisions of this subclause operate concurrently with those of Clause 54. - Travelling Allowance of 
this Award to permit an officer to be paid allowances in respect of both travelling and transfer expenses for the same 
period.   

(2) Prior to the payment of an allowance specified in subclause (1) of this clause, the Employer shall: 
(a) Require the officer to certify that permanent accommodation has not been arranged or is not available from the 

date of transfer.  In the event that permanent accommodation is to be immediately available, no allowance is 
payable; and 

(b) Require the officer to advise the employer that should permanent accommodation be arranged or become 
available within the prescribed allowance periods, the officer shall refund the pro rata amount of the allowance 
for that period the occupancy in permanent accommodation takes place prior to the completion of the prescribed 
allowance periods. 

Provided also that should an occupancy date which falls within the specified allowance periods be notified to the 
Department prior to the officer's transfer, the payment of a pro rata amount of the allowance should be made in lieu of the 
full amount. 

(3) If an officer is unable to obtain reasonable accommodation for the transfer of his or her home within the prescribed period 
referred to in subclause (1) of this clause and the Employer is satisfied that the officer has taken all possible steps to 
secure reasonable accommodation, such officer shall, after the expiration of the prescribed period to be paid in accordance 
with the rates prescribed by Column B, Items (4), (5), (6), (7) or (8) of Schedule I. - Travelling, Transfer and Relieving 
Allowance of this Award as the case may require, until such time as the officer has secured reasonable accommodation:  
Provided that the period of reimbursement under this subclause shall not exceed 77 days without the approval of the 
Employer. 

(4) When it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred by an officer on transfer, an appropriate rate of reimbursement 
shall be determined by the Employer. 
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(5) An officer who is transferred to employer accommodation shall not be entitled to reimbursement under this clause:  
Provided that:- 
(a) where entry into employer accommodation is delayed through circumstances beyond the officer's control an 

officer may, subject to the production of receipts, be reimbursed actual reasonable accommodation and meal 
expenses for the officer and dependants less a deduction for normal living expenses prescribed in Column A, 
Items (15) and (16) of Schedule I. - Travelling, Transfer and Relieving Allowance of this Award. 
and provided that - 

(b) if any costs are incurred under subclause (2) of Clause 44. - Disturbance Allowance of this Award they shall be 
reimbursed by the employer. 

35. Clause 54. – Travelling Allowance:  Delete this clause and insert the following in lieu thereof: 
An officer who travels on official business shall be reimbursed reasonable expenses on the following basis: 
(1) When a trip necessitates an overnight stay away from headquarters and the officer: 

(a) is supplied with accommodation and meals free of charge; or 
(b) attends a course, conference, etc., where the fee paid includes accommodation and meals; or 
(c ) travels by rail and is provided with a sleeping berth and meals; or 
(d) is accommodated at a Government institution, hostel or similar establishment and supplied with meals; 
(e) reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule I. 

- Travelling, Transfer and Relieving Allowance of this Award. 
(2) When a trip necessitates an overnight stay away from headquarters and the officer is fully responsible for his or her own 

accommodation, meals and incidental expenses:- 
(a) where hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed 

in Column A, Items (4) to (8) of Schedule I. - Travelling, Transfer and Relieving Allowance of this Award; and 
(b) where other than hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates 

prescribed in Column A, Items (9), (10) or (11) of Schedule I. - Travelling, Transfer and Relieving Allowance 
of this Award. 

(3) When a trip necessitates an overnight stay away from headquarters and accommodation only is provided at no charge to 
the officer, reimbursement shall be made in accordance with the rates prescribed in Column A, Items 1, 2 or 3 and Items 
12, 13 or 14 of Schedule I. - Travelling, Transfer and Relieving Allowance of this Award subject to the officers' 
certification that each meal claimed was actually purchased. 

(4) To calculate reimbursement under subclauses (1) and (2) of this clause for a part of a day, the following formula shall 
apply:- 
(a) If departure from headquarters is: 

before 8.00am - 100% of the daily rate. 
8.00am or later but prior to 1.00pm - 90% of the daily rate. 
1.00pm or later but prior to 6.00pm - 75% of the daily rate. 
6.00pm or later - 50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00am or later but prior to 1.00pm - 10% of the daily rate. 
1.00pm or later but prior to 6.00pm - 25% of the daily rate. 
6.00pm or later but prior to 11.00pm - 50% of the daily rate. 
11.00pm or later - 100% of the daily rate. 

(5) When an officer travels to a place outside a radius of fifty (50) kilometres measured from the officer's headquarters, and 
the trip does not involve an overnight stay away from headquarters, reimbursement for all meals claimed shall be at the 
rates set out in Column A, Items (12) or (13) of Schedule I. - Travelling, Transfer and Relieving Allowance of this Award 
subject to the officer's certification that each meal claimed was actually purchased: Provided that when an officer departs 
from headquarters before 8.00am and does not arrive back at headquarters until after 11.00pm on the same day the officer 
shall be paid at the appropriate rate prescribed in Column A, Items (4) to (8) of Schedule I. - Travelling, Transfer and 
Relieving Allowance of this Award. 

(6) When it can be shown to the satisfaction of the Employer by the production of receipts that reimbursement in accordance 
with Schedule I. - Travelling, Transfer and Relieving Allowance of this Award does not cover an officer's reasonable 
expenses for a whole trip the officer shall be reimbursed the excess expenditure. 

(7) In addition to the rates contained in Schedule I. - Travelling, Transfer and Relieving Allowance of this Award an officer 
shall be reimbursed reasonable incidental expenses such as train, bus and taxi fares, official telephone calls, laundry and 
dry cleaning expenses, on production of receipts. 

(8) If on account of lack of suitable transport facilities an officer necessarily engages reasonable accommodation for the night 
prior to commencing travelling on early morning transport the officer shall be reimbursed the actual cost of such 
accommodation. 

(9) Reimbursement of expenses shall not be suspended should an officer become ill whilst travelling, provided leave for the 
period of such illness is approved in accordance with provisions of Clause 26. - Sick Leave of this Award, and the officer 
continues to incur accommodation, meal and incidental expenses. 

(10) Reimbursement claims for travelling in excess of 14 days in one month shall not be passed for payment by a certifying 
officer unless the Employer has endorsed the account. 
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(11) An officer who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres measured 
from the officer's headquarters shall not be reimbursed the cost of midday meals purchased, but an officer travelling on 
duty within that area which requires absence from the officer's headquarters over the usual midday meal period shall be 
paid at the rate prescribed by Item 17 of Schedule I. - Travelling, Transfer and Relieving Allowance of this Award for 
each meal necessarily purchased, provided that:- 
(a) such travelling is not a normal feature in the performance of the officer's duties; and 
(b) such travelling is not within the suburb in which the officer resides; and 
(c) the officer's total reimbursement under this subclause for any one pay period shall not exceed the amount 

prescribed by Item (18) of Schedule I. - Travelling, Transfer and Relieving Allowance of this Award. 
36. Clause 55. – Weekend Absence From Residence:  Delete subclause (3)(b) of this clause and insert the following in 

lieu thereof: 
(b) All travelling to and from the officer's residence shall be undertaken outside of the hours of duty prescribed by 

Clause 20. – Hours of this Award. 
37. Clause 64. – Dispute Settlement Procedure:  Delete the number and title and insert new number and title as 

follows: 
64. – DISPUTE SETTLEMENT PROCEDURE 

38. Schedule F – Motor Vehicle Allowance:  Delete this schedule and insert the following in lieu thereof: 
AS FROM 18 SEPTEMBER 2003 

Area Details Rate (cents) per kilometre 
Engine Displacement (in cubic centimetres) 

 Over 2600cc Over 1600cc to 2600cc 1600cc and under 
Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5o South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 
 



3292 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

39. Schedule D – District Allowance – Map:  Delete this schedule and insert the following in lieu thereof: 

SCHEDULE D - DISTRICT ALLOWANCE  
MAP 
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40. Schedule E – Motor Vehicle Allowance:  Delete this schedule and insert the following in lieu thereof: 

SCHEDULE E - MOTOR VEHICLE ALLOWANCE 

MAPS 
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41. Schedule G – Motor Cycle Allowance:  Delete this schedule and insert the following in lieu thereof: 
AS FROM 18 SEPTEMBER 2003 

Distance travelled during a year on Official Business Rate 
Cents per Kilometre 

Rate per kilometre 23.9 

42. Schedule H – Overtime:  Delete the title of this schedule and insert the following in lieu thereof: 

SCHEDULE H. – OVERTIME ALLOWANCE 

43. Schedule I – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 
thereof: 

 
   COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDANTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
50(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 53(3))  

DAILY RATE OFFICERS 
WITHOUT DEPENDANTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
50(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

    $ $ $ 
(1) WA - South of 26o       
  South Latitude 11.35     
(2) WA - North of 26o       
  South Latitude 14.60     
(3) Interstate 14.60     
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

    $ $ $ 
(4) WA - Metropolitan       
  Hotel or Motel 181.20 90.60 60.40 
(5) Locality South of 26o       
  South Latitude 163.00 81.50 54.35 
(6) Locality North of 26o       
  South Latitude       

  Broome 253.80 126.90 84.60 
  Carnarvon 208.70 104.35 69.55 
  Dampier 203.00 101.50 67.65 
  Derby 176.35 88.20 58.80 
  Exmouth 215.10 107.55 71.70 
  Fitzroy Crossing 303.10 151.55 101.05 
  Gascoyne Junction 128.10 64.05 42.70 
  Halls Creek 243.60 121.80 81.20 
  Karratha 320.35 160.20 106.80 
  Kununurra 253.30 126.65 84.45 
  Marble Bar 178.60 89.30 59.55 
  Newman 247.95 123.95 82.65 
  Nullagine 154.00 77.00 51.35 
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  Onslow 202.05 101.05 67.35 
  Pannawonica 175.45 87.70 58.50 
  Paraburdoo 241.60 120.80 80.55 
  Port Hedland 220.10 110.05 73.35 
  Roebourne 131.20 65.60 43.75 
  Sandfire 159.60 79.80 53.20 
  Shark Bay 175.10 87.55 58.35 
  Tom Price 211.60 105.80 70.55 
  Turkey Creek 165.60 82.80 55.20 
  Wickham 301.60 150.80 100.55 
  Wyndham 158.10 79.05 52.70 

(7) Interstate - Capital City       

  Sydney 240.00 120.00 80.00 
  Melbourne 240.35 120.20 80.10 
  Other Capitals 203.15 101.60 67.65 

(8) Interstate - Other       
  than Capital City 163.00 81.50 54.35 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of  26o South 
Latitude 

75.75     

(10) WA - North of 26o South 
Latitude 

92.05     

(11) Interstate 92.05     
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED.      
(12) WA - South of  26o South Latitude:   

  Breakfast 13.65   
  Lunch 13.65   
  Dinner 37.15   

(13) WA - North of  26o South Latitude   
  Breakfast 15.35   
  Lunch 26.60   
  Dinner 35.50   

(14) Interstate     
  Breakfast 15.35   
  Lunch 26.60   
  Dinner 35.50   

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 53 (5)(a))  
(15) Each Adult 21.95   
(16) Each Child 3.75   
MIDDAY MEAL (CLAUSE 54(11))   
(17) Rate per meal 5.30   
(18) Maximum reimbursement 

per pay period 
26.50 

  

44. Schedule L – Named Parties:  Delete this schedule and insert the following in lieu thereof: 
The Civil Service Association of Western Australia Incorporated 
The employing authority, as defined by the Public Sector Management Act 1994, of each of the following public authorities: 
Department of Agriculture Western Australia 
Office of the Auditor General 
Department for Community Development 
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Department of Conservation and Land Management 
Department of Consumer and Employment Protection 
Department of Culture and the Arts 
Curriculum Council of Western Australia 
Disability Services Commission 
Economic Regulation Authority 
Department of Education and Training 
Department of Education Services 
Western Australian Electoral Commission 
Office of Energy 
Department of Environment 
Equal Opportunity Commission 
Department of Fisheries 
Gascoyne Development Commission 
Goldfields-Esperance Development Commission 
Government Employees Superannuation Board 
Great Southern Development Commission 
Department of Health 
Office of Health Review 
Department of Housing and Works 
Department of Indigenous Affairs 
Western Australian Industrial Relations Commission 
Department of Industry and Resources 
Office of the Information Commissioner 
Office of the Inspector of Custodial Services 
Department of Justice 
Kimberley Development Commission 
Department of Land Information 
Law Reform Commission of Western Australia 
Department of Local Government and Regional Development 
Western Australian Meat Industry Authority 
Mid West Development Commission 
Peel Development Commission 
Pilbara Development Commission 
Department for Planning and Infrastructure 
Western Australian Police Service 
Department of the Premier and Cabinet 
Office of the Director for Public Prosecutions for Western Australia 
Office of the Public Sector Standards Commissioner 
Department of Racing, Gaming and Liquor 
Rottnest Island Authority 
South West Development Commission 
Department of Sport & Recreation Western Australia 
State Supply Commission 
Department of Treasury and Finance 
Water and Rivers Commission 
Wheatbelt Development Commission 
WorkCover Western Australia 

 

2005 WAIRC 02394 
WATER CORPORATION (STAFF) AWARD 2003 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
WATER CORPORATION AND THE ASSOCIATION OF PROFESSIONAL ENGINEERS, 
AUSTRALIA (WESTERN AUSTRALIAN BRANCH) ORGANISATION OF EMPLOYEES 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE THURSDAY, 18 AUGUST 2005 
FILE NO P 12 OF 2005 
CITATION NO. 2005 WAIRC 02394 
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Result Award varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the Civil Service Association of Western Australia Incorporated, Mr S Rooke on behalf of 
the Water Corporation and there being no appearance on behalf of the Association of Professional Engineers, Australia (Western 
Australian Branch) Organisation of Employees, and by consent, the Public Service Arbitrator, pursuant to the powers conferred 
under the Industrial Relations Act, 1979, hereby orders: 

THAT the Water Corporation (Staff) Award 2003 (No. PSA A 1 of 2003) be varied in accordance with the following 
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the 1st 
day of July 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
Clause 36. – Remote Location / District Allowances:   Delete subclause (5) of this clause and insert the following in lieu 
thereof: 
(5) District Allowance Table Without Dependants 

COLUMN I COLUMN 2 COLUMN 3 COLUMN 4  
DISTRICT NO STANDARD RATE 

$ p.a. 
EXCEPTIONS TO 

STANDARD RATE  
TOWN OR PLACE 

RATE 
$ p.a. 

$ p.w. 

6 3,569 Nil Nil  
5 2,920 Fitzroy Crossing 3,933  
  Halls Creek   
  Turner River Camp   
  Nullagine   
  Liveringa (Camballin) 3,655  
  Marble Bar   
  Wittenoom   
  Karratha 3,438  
  Port Hedland 3,199  
4 1,471 Warburton Mission 3,952  
  Eucla 3,606 69.10 
  Carnarvon 1,385  
3 927 Meekatharra 1,471  
  Mount Magnet   
  Wiluna   
  Laverton   
  Leonora   
  Cue   
2 665 Kalgoorlie 222  
  Boulder   
  Ravensthorpe 878  
  Norseman   
  Salmon Gums   
  Marvel Loch   
  Esperance   
1 Nil Nil Nil  

(b) Employees With Dependents 
Double the rate as prescribed in this table. 

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after July 1, 
2005. 
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AWARDS/AGREEMENTS—Application for variation of— 
No variation resulting— 

2005 WAIRC 02497 
WIRE MANUFACTURING (AUSTRALIAN WIRE INDUSTRIES PTY. LTD) AWARD NO. 24 OF 1970 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION 

APPLICANT 
-v- 
ONESTEEL 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE MONDAY, 29 AUGUST 2005 
FILE NO/S APPL 623 OF 2005 
CITATION NO. 2005 WAIRC 02497 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 

 
 

Order 
WHEREAS an application was lodged in the Commission to vary the area and scope of the Wire Manufacturing (Australian Wire 
Industries Pty Ltd) Award 24 of 1970; 
AND WHEREAS the applicant subsequently filed a Notice of Discontinuance in the Commission; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

CANCELLATION OF—Awards/Agreements/Respondents— 
2005 WAIRC 02406 

AWU UXO UNIT AWARD 1996 NO. A4 OF 1996 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES (COMMISSION'S OWN MOTION) 
APPLICANT 

-v- 
THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 
UNION OF WORKERS, WESTERN AUSTRALIAN POLICE SERVICE, THE FIRE AND 
EMERGENCY SERVICES AUTHORITY OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 18 AUGUST 2005 
FILE NO/S APPL 871 OF 2005 
CITATION NO. 2005 WAIRC 02406 
 
 
Result Award cancelled 
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Order 
WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applied, did give 
notice on the 25th day of May, 2005 of an intention to make an Order cancelling the award; 
AND WHEREAS at the 11th day of August, 2005 there were no objections to the making of such an order; 
NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred by s.47 of the Act, do hereby order that the following award be cancelled: 

AWU UXO UNIT AWARD 1996, NO. A4 of 1996 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

2005 WAIRC 02407 
GOVERNMENT ENGINEERING AND BUILDING TRADES FOREMEN AND SUB FOREMEN 

AWARD NO. 15 OF 1973 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES (COMMISSION'S OWN MOTION) 
APPLICANT 

-v- 
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA, THE MINISTER FOR WORKS 
AND SERVICES, THE MINISTER FOR TRANSPORT, THE MINISTER FOR HEALTH AND 
OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 18 AUGUST 2005 
FILE NO/S APPL 870 OF 2005 
CITATION NO. 2005 WAIRC 02407 
 
 
Result Award cancelled 
 
 

Order 
WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applied, did give 
notice on the 25th day of May, 2005 of an intention to make an Order cancelling the award; 
AND WHEREAS at the 11th day of August, 2005 there were no objections to the making of such an order; 
NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred by s. 47 of the Act, do hereby order that the following award be cancelled: 

GOVERNMENT ENGINEERING AND BUILDING TRADES FOREMEN AND SUB FOREMEN AWARD NO. 15 OF 
1973 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 02430 
RETAIL PHARMACISTS' AWARD 2004 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
 ON THE COMMISSION'S OWN MOTION 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 26 AUGUST 2005 
FILE NO/S A 8 OF 2004 
CITATION NO. 2005 WAIRC 02430 
 
 
Result Award cancelled pursuant to s 47 of the Industrial Relations Act 1979 
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Order 
WHEREAS the Commission, being of the opinion that there is no employee to whom the following award applies, did give notice 
on 27 April 2005 of an intention to make an Order cancelling such award; 
AND WHEREAS the requirements of s 47(3) of the Industrial Relations Act 1979 have been met; 
AND WHEREAS at 27 May 2005, there were no objections to the making of such an Order; 
NOW THEREFORE I, the undersigned Commissioner of the Western Australian Industrial Relations Commission, pursuant to the 
powers conferred by the said Act, do hereby order that the following award be cancelled: 

Retail Pharmacists’ Award 1966, No 23 of 1965. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 

 

NOTICES—Award/Agreement matters— 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

      Application No. 823 of 2005 

APPLICATION FOR VARIATION OF AWARD 

ENTITLED “BUILDING TRADES (GOVERNMENT) AWARD 1968 

NO 31A OF 1966” 

NOTICE is given that an application has been made to the Commission by the Department of Consumer and Employment 
Protection pursuant to section 40B of the Industrial Relations Act 1979 for a variation of the above Award. 
As far as relevant, those parts of the proposed variation that relate to area of operation or scope are published hereunder. 

1. – AWARD STRUCTURE 
1.3 - Area And Scope 
1.3.1 Subject to Clause (1.3.2) of this clause this Award shall apply to all building trades employees classified in 

Clause 4.2 - Wages or Schedule C – Award Restructuring and apprentices who are employed by a public 
sector employing authority as defined by the Public Sector Management Act 1994. 

1.3.2 This Award shall not apply to work coming within the scope of, nor to employees whose conditions of 
employment are regulated by, any other Award in force at the date of this Award, nor to work customarily 
performed by employees other than those bound by this Award. 

1.3.3 This Award shall operate throughout the State of Western Australia. 
1.5 - DEFINITIONS 
1.5.1 … 
1.5.2 Bricklaying: 

(a) "Bricklayer" means an employee engaged in bricklaying, firework (including kiln work), furnaces 
or furnace work of any description, setting cement bricks, cement blocks and cement pressed work, 
setting coke slabs or coke bricks or plaster partition blocks and brick cutting, or any other work 
which comes or which may be adjudged to come within the scope of brick work generally. 

(b) "Stoneworker" means a person who does all or any of the following classes of work whether 
hammer dressed or sawn - 
(i) Foundation work; 
(ii) building random rubble encoursed or building squared rubble in courses or regular coursed 

rubble and dressing quoins or shoddies in connection with any such work; but this 
definition shall not of itself be taken to prejudice or effect the right of any other classes of 
tradesmen or employees to do any class or kind of work they have hitherto been 
accustomed to do. 

1.5.4 Builders Labouring: 
(a) "Builders Labourer" means an employee engaged - 

(i) As a scaffolder, a rigger, a dogman, a gear hand, a hod carrier, a mortar mixer or a 
drainage employee employed in connection with building operations; or 

(ii) to wheel to and from the lift, or to fill boxes with materials to be lifted with winch, hoist, 
elevator or crane required for servicing bricklayers, plasterers or masons or to control 
any such winch or hoist, or to control a trowelling machine; or 

(iii) in underpinning and timbering basements, in the rough finishing of the surfaces for 
granolithic floors, in the bagging off or the broom finishing of concrete surfaces, in the 
preparation of granolithic surfaces but not the finishing thereof unless that work is 
otherwise referred to herein, in the erection of steel stanchions, girders and principals, 
in the erection of steel structural work when such work is part of the building 
contractor's contract and under their direct control, on furnace work and bakers' ovens, 
in mixing, preparing and delivering of materials used hot such as bitumen, trinidad, and  
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other similar patented materials, in the setting and jointing of pipes for sewerage or 
storm water drainage, in the timbering of shafts, pits or wells in or around buildings, in 
the mixing of plastic materials and the cleaning up of floors and woodwork after the 
application of such materials, in preparing or bending or placing into position steel 
reinforcements in concrete in connection with building operations, in using a jack 
hammer in demolishing and removing buildings, in mixing, preparing or delivering or 
packing of concrete in connection with the erection of structures or buildings, in clearing 
excavating or levelling off sites for buildings when such work is under the building 
contractor's contract and under their direct control, or in road construction and in 
connection with approaches to buildings inside the building line (other than road 
construction work governed by any award of the Western Australian Industrial 
Commission); or 

(iv) in general labouring not provided for herein when such work is part of the building 
contractor's contract and under their direct control. 

(b) "Assistant Powder Monkey" means a builder's labourer assisting under the direct supervision of 
a powder monkey in placing and firing explosive charges excluding the operation of explosive 
powered tools. 

(c) "Assistant Rigger" means a builder's labourer assisting under the direct supervision of a rigger in 
erecting or placing in position the members of any type of structure (other than scaffolding and 
aluminium alloy structures) and for the manner of ensuring the stability of such members, for 
dismantling such structures or for setting up cranes or hoists other than those attached to 
scaffolding. 

(d) "Direct Supervision" means in relation to paragraphs (b) and (c) of this Clause, that the powder 
monkey or the rigger, as the case may be, must be present on the job to guide the work during its 
progress. 

(e) "Concrete Finisher" means a builder's labourer, other than a concrete floater, who is engaged in 
the hand finishing of concrete work. 

(f) "Concrete Floater" means a builder's labourer engaged in concrete work and using a wooden or 
rubber screeder or mechanical trowel or wooden float or engaged in bagging off or broom 
finishing. 

(g) "Drainer" means a builder's labourer directly responsible to their employer for the correct and 
proper laying of sewerage and drainage pipes. 

(h) "Leading Hand" means an employee who is given by the employer or their agent the 
responsibility of directing or supervising work in accordance with Clause 4.4 - Leading Hands. 

(i) "Scaffolder" means a builder's labourer engaged in the work of erecting or altering or 
dismantling scaffolding of all types. 

1.5.5 Carpentry and Joinery: 
(a) "Carpenter and Joiner" means an employee engaged upon work ordinarily performed by a 

carpenter and joiner in any workshop establishment, yard or depot, or on site (including dams, 
bridges, jetties or wharves). 
Without limiting the generality of the foregoing, such work may include: 
(i) The erection and/or fixing work in metal; 
(ii) (aa) The marking out, lining, plumbing and levelling of prefabricated form work and 

supports thereto; 
(bb) the erection and dismantling of such form work but without preventing builders' 

labourers from being employed on such work. 
(iii) the fixing of asbestos products, dry fixing of fibre plaster materials and the fixing of 

building panels, wall board and plastic material; 
(iv) the erection of curtain walling; 
(v) the setting out and laying of wood blocks or parquetry or wooden mosaic flooring; and 
(vi) the erecting of prefabricated buildings or section of buildings constructed in wood, 

prepared in factories, yards or on site. 
(b) "Detail Employee" means a carpenter and joiner who sets out and works upon staircases, bar, 

kitchen or office fittings or any similar detail work from architects' plans or blue prints. 
(c) "Setter Out" means a carpenter and joiner who sets out work (other than wood blocks or parquetry 

flooring) for three or more other carpenters and joiners. 
1.5.6 Painting, Signwriting and Glazing: 

(a) "Painter" means an employee who applies paint or any other preparation used for preservation or 
decorative purposes - 
(i) to any building or structure of any kind or to any fabricated unit forming or intended to 

form part of any building or structure; or 
(ii) to any machinery or plant. 

The term includes any employee engaged in the hanging of wallpapers or substitutes therefore or in 
glazing, graining, gilding, decorating, applying plastic relief, putty glazing, or marbling and any employee 
who strips off old wallpapers or who removes old paint or varnish or who is engaged in the preparation of 
any work for painting by an employee otherwise covered by this award or in the preparation of any  
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materials required for that painting, but does not include an employee other than one who is engaged as a 
painter under this award, who is employed on work on which only one coat of paint or any other 
preparation used for preservative purposes is to be applied. 

1.5.7 "Glazier" means an employee who - 
(i) fits and fixes leadlights and stained windows into prepared positions; or 
(ii) fits and fixes glass or any of its kindred products, including vitrolite, into any place prepared for its 

reception or cuts such glass or such other products; or 
(iii)  cuts glass or any of its kindred products including vitrolite, for any purpose.   
Provided that nothing in this definition shall apply to work done by shop salesmen, picture frame or 
furniture makers or by any other employee who at the date of this Award is bound by any award of the 
Western Australian Industrial Relations Commission or any industrial agreement made under the 
provisions of the Industrial Relations Act, 1979. 

1.5.8 "Signwriter" means an employee who may prepare their own backgrounds and does any of the following 
work: 
(i) Lettering of every description, by brush, spray or any other method on any surface or material 

(other than the surface of a roadway); 
(ii) pictorial or scenic painting by brush, spray or any other method on any surface or material. 
(iii)  designing for windows, posters, show window  and theatre displays, honour rolls, 

illuminated addresses, neon signs, stencils, display banners or cut-out displays; 
(iv) gilding, i.e. the application of gold, silver, aluminium or any metal leaf to any surface; 
(v) cutting out, laying out and finishing of cut- out displays of all descriptions; or 
(vi) screen process work, i.e., the designing, setting up and operation for duplication or multiplication 

of signs on any material, whether of paper, fabric, metal, wood, glass, or any similar material. 
Provided however, that nothing contained in this definition, nor in this award, shall be deemed to 
prevent the employment of ticket writers at the rates of wage and subject to the conditions 
prescribed by the Ticket Writing Award No. 29 of 1958 as amended or replaced from time to time. 

1.5.8 Plastering: 
"Plasterer" means an employee engaged or usually engaged on plastering work which shall mean: - 
(a) All internal and external plastering and cementing whether manual or mechanical means be used, 

including hard wall plaster and texture work where the materials used in such texture work consist 
only of plaster or cement or both; 

(b) the fixing of wood lathing and metal lathing or any similar or other substitute which may be used 
as a ground for plastering work; 

(c) the fixing of precast plaster or any other kind of plaster required to be finished off with plastered 
joints; 

(d) the fixing of pressed cement work and ornaments and plaster partition blocks; 
(e) plastering in sewers, septic tanks, water channels and relining of pipes; 
(f) the fixing of plain and ornamental tiles on walls or floors; 
(g) the top dressing of concrete work finished in cement, granolithic or patent colouring, and all 

cement composition work and plain or fancy paving, except such work as is included in the 
definition of a builder's labourer unless such work is done by an employee who is engaged or 
employed as a plasterer; 

(h) the fixing and laying of cork or substitutes such as solomit in cool chambers and in refrigeration 
chambers; or the working of flintcote where used with sand, cement or granulated cork or sawdust 
but plastering work shall not include: - 
(i) work authorised to be done by employees under any award or industrial agreement; or 
(ii) work done by plumbers. 

1.5.9 Plumbing: 
"Plumber" means an employee engaged or usually engaged in executing any general plumbing, ship 
plumbing, gas fitting, pipe fitting, lead burning, sanitary, heating and domestic engineering, industrial, 
commercial, medical, scientific and chemical plumbing.  Without limiting the generality of the foregoing 
such work shall include the following: 
(a) The fixing of all soil, wastes and vent pipes to sanitary fixtures in galvanised mild steel, copper, 

brass, cast iron, plastic, P.V.C., sheet metal, asbestos, lead, glass or any other materials that may 
supersede the aforementioned. 

(b) Glazed earthenware pipes and fittings, fibrolite pipe and fittings, concrete pipe and fittings, plastic, 
P.V.C. pipe and fittings, and any other drainage materials that may be introduced in connection 
with precast concrete septic tanks, or any other manufactured septic tank which has been passed by 
the Health Department of Western Australia.  Soak wells, french drains, leech drains, grease traps 
and all forms of effluent disposal. 

(c) The installation of all types of sanitary fixtures such as water closets, hand basins, sinks, urinals, 
slop hoppers, bidets, troughs and pan washers in stainless steel, sheet metal, plastic, P.V.C., cast 
iron or any other materials that may supersede those materials normally used by the plumber. 
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(d) The fixing of all water supply pipes in galvanised mild steel, copper, brass, cast iron, plastic, 
P.V.C., fibrolite, stainless steel, concrete, hydraulic, aluminium, asbestos, lead or any other 
materials that may supersede those materials normally used from mains to buildings, swimming 
pools, display fountains, drinking fountains, ejectors, supply tanks, water filters, water softeners, 
glass washers, fire services including valves and all piping for sprinkler work, cooling towers and 
spray ponds used for industrial, manufacturing, commercial or any other purpose. 

(e) The installation of all types of hot water and heating systems including room heaters, sterilizers, 
clarifiers, condensation equipment, pumps, condensers and all piping for same in power houses, 
distributing and booster stations, bottling, distilling and brewery plants in connection with solid 
fuel, solar, fuel oil, gas (L.P. town and natural), electric (excluding electrical connections), all 
piping for power or heating purposes either by water, steam, air for heating, ventilating and air 
conditioning systems and any other equipment used in connection with medical, industrial, 
commercial, housing, scientific and chemical work. 

(f) All piping, setting and hanging of units and fixtures for air conditioning, cooling, heating, 
refrigeration, ice making, humidifying, dehumidifying, the installation of chilled water units 
including pumps and condensers, the setting and piping of instruments, measuring devices, 
thermostatic controls, gauge boards and other controls used in connection with power, heating, 
refrigeration, ventilating, air conditioning in manufacturing, mining and industrial work. 

(g) All pneumatic, compressed air and gas lines used in connection with above, oxygen or similar 
gases used for medical purposes and all piping, valves and fittings thereto. 

(h) The installation of centrifugal, propeller or other exhaust fans, duct work, fume cupboards, 
registers, dampers, in sheet metals, plastics, P.V.C., stainless steel, copper, aluminium or other 
materials that may supersede the aforementioned. 

(i) The installation of irrigation and reticulation services in material used by the plumbers, mild steel, 
copper, brass, cast iron, plastic, P.V.C., asbestos, lead or any other materials that may supersede 
the aforementioned. 

(j) All gas and arc welding, brazing, lead burning, soldered and wiped joints, expanding joints used in 
connection with the plumber. 

(k) The installation of all plumbing, pipe work and fittings in ships, aeroplanes, mobile or 
transportable homes etc. 

(l) The fitting and fixing of guttering, downpipes, ridging, rain heads, fascia capping and all other 
work associated with housing, commercial and industrial undertakings in galvanised iron, copper, 
aluminium, cast iron, P.V.C., fibreglass, stainless steel, asbestos, sheet metal, zinc, galvanised 
corrugated iron, patent steel decking, aluminium decking, copper decking, corrugated asbestos, 
galvanised iron sheeting, fibreglass, plastic sheeting and moulds, fitting of patent roof outlets such 
as "Fulgo" in ventilators, skylights and such. 

(m) The installation of all laboratory, research and scientific plumbing and fixtures including radio 
active plumbing etc. 

1.5.10 Stonemasonary: 
(a) "Stonemason" means an employee who cuts by hand or fixes all classes of natural stone that has to 

be cut to a mould or template, or which has to be proven by a square or straight edge or set to a 
level or line. 
The term includes an employee who fixes manufactured stone to the facade of a building. 

(b) "Natural Stone" includes granite, trachite, slate, bluestone, limestone, marble and sandstone. 
1.5.11 "Special Class Tradesman" means a tradesman Carpenter and/or Joiner, Bricklayer, Plasterer or 

Stonemason who is engaged on work of restoration, renovation, preservation, or reconstruction of 
historical or "National Trust" type buildings, the performance of which requires the use of complex high 
quality trade skills and experience which are not generally exercised in normal construction work. 
For the purpose of this definition complex and high quality trade skills and experience shall be deemed to 
be acquired by the tradesman: 
(a) having had not less than 12 months' on-the-job  experience of such skilled work; and 
(b) having, by satisfactory completion of a prescribed post trade course, or other approved course, or 

the achievement of knowledge and competency by other means, including the on-the-job 
experience in paragraph (a) herein, as will enable the tradesman to perform such work 
unsupervised where necessary and practical, to the required standard of workmanship. 

For the purpose of this definition, the following are deemed to be prescribed post trade courses and 
recognised throughout the locality of this award:- 
Diploma in Building (Western Australia). 

4 – WAGES 
4.2 Wages 
The building trades employees classified in this clause are: 

Bricklayers  
Stoneworkers,  
Carpenters,  
Joiners,  
Painters,  
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Signwriters,  
Glaziers,  
Plasterers,  
Stone-masons, 
Special Class Tradespersons, 
Plumbers, 
Builders Labourers, 
Rigger, 
Drainer, 
Dogman, 
Scaffolder,  
Powder Monkey,  
Hoist or Winch Driver,  
Concrete Finisher,  
Steelfixer, including Tack Welder,  
Concrete Pump Operator, 
Bricklayer's Labourer,  
Plasterer's Labourer,  
Assistant Rigger,  
Demolition Workers (after 3 months' experience),  
Gear Hand,  
Pile Driver,  
Tackle Hand,  
Jackhammer Hand,  
Mixer Driver (concrete),  
Steel Erector,  
Aluminium Alloy Structural Erector,  
Gantry Hand or Crane Hand,  
Crane Chaser,  
Concrete Gang including Concrete Floater,  
Steel or Bar Bender to Pattern or Plan,  
Concrete Formwork Stripper,  
Concrete Pump, Hose hand 

9. NAMED PARTIES 
Employer Parties 
The Minister for Health 
The Commissioner For Main Roads 
Zoological Gardens Board 

Union Parties 
Construction, Forestry, Mining & Energy Union of Workers 
The Plumbers & Gasfitters Employees’ Union of Australia, West Australian Branch, Industrial Union of Workers 
Building Trades Association of unions of Western Australia (Association of Workers) 

A copy of the proposed variation may be inspected at my office at 111 St George’s Terrace, Perth. 
(Sgd.)  J. SPURLING, 

 Registrar. 
8 September 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

      Application No. AG 188 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “COMPLETE 
WATERPROOFING / CFMEUW INDUSTRIAL AGREEMENT 2005-2008” 

NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under 
the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1.   DEFINITIONS 
The following terms will have the following meanings when used in this Agreement: 
“Award” means the Building Trades (Construction) Award 1987, Award No. R14 of 1978 as amended from time to time; 
“Employer” means, subject to clause 2, Complete Waterproofing Pty Ltd; 
“Union” means The Construction, Forestry, Mining and Energy Union of Workers 
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2.   PARTIES AND PERSONS BOUND 
The Parties to this Agreement are the Employer, the Union and all employees of the Employer whose 
employment is, at any time when this Agreement is in operation, subject to the Agreement. 
This agreement is binding on the Employer and any successor assignee, transmittee (whether immediate or not) 
to or of the business or any part of the Business of the Employer. 

4.   SCOPE & APPLICATION 
This Agreement applies in the state of Western Australia to: 
(a)  the Employer in respect to all of its employees including junior workers and unregistered apprentices 

engaged in work on, in connection with, or in any way incidental to building, civil works, construction, 
alteration, maintenance repair or demolition of or on buildings or any other structures of any kind. 

(b)  Employees of the Employer who are engaged in any of the occupations, callings or industries specified in 
the Award. 

(c)  The Union and all employees of the Employer who are members or eligible to be members of the Union. 
(d)  There is approximately 3 covered by this Agreement. 

6.   RELATIONSHIP TO PARENT AWARD 
6.1 The provisions of the Award are incorporated into and form part of this Agreement ("Incorporated Terms") . 
6.2 The express terms of this Agreement are supplementary to, and shall be read and interpreted wholly in conjunction 

with the Incorporated Terms provided that the terms of whichever provision is more beneficial to the employees 
will prevail to the extent of any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
23 August 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 217 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “FRAMERITE 
INSTALLATIONS / CFMEUW INDUSTRIAL AGREEMENT 2005-2008” 

NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under 
the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1.   DEFINITIONS 
The following terms will have the following meanings when used in this Agreement: 
“Award” means the Building Trades (Construction) Award 1987, Award No. R14 of 1978 as amended from time to time; 
“Employer” means, subject to clause 2, James William Rafferty trading as Framerite Installations; 
“Union” means The Construction, Forestry, Mining and Energy Union of Workers 
2.   PARTIES AND PERSONS BOUND 

The Parties to this Agreement are the Employer, the Union and all employees of the Employer whose 
employment is, at any time when this Agreement is in operation, subject to the Agreement. 
This agreement is binding on the Employer and any successor assignee, transmittee (whether immediate or not) 
to or of the business or any part of the Business of the Employer. 

4.   SCOPE & APPLICATION 
This Agreement applies in the state of Western Australia to: 
(a)  the Employer in respect to all of its employees including junior workers and unregistered apprentices 

engaged in work on, in connection with, or in any way incidental to building, civil works, construction, 
alteration, maintenance repair or demolition of or on buildings or any other structures of any kind. 

(b)  Employees of the Employer who are engaged in any of the occupations, callings or industries specified in 
the Award. 

(c)  The Union and all employees of the Employer who are members or eligible to be members of the Union. 
(d)  There is approximately 4 covered by this Agreement. 

6.   RELATIONSHIP TO PARENT AWARD 
6.1 The provisions of the Award are incorporated into and form part of this Agreement ("Incorporated Terms") . 
6.2 The express terms of this Agreement are supplementary to, and shall be read and interpreted wholly in conjunction 

with the Incorporated Terms provided that the terms of whichever provision is more beneficial to the employees 
will prevail to the extent of any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
23 August 2005 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

APPLICATION NO. A5 OF 2005 

APPLICATION FOR A NEW AWARD 

ENTITLED 

"IRON ORE PRODUCTION & PROCESSING (ENGINE DRIVERS – SKILLED RAIL SERVICES) AWARD” 

NOTICE is given that an application has been made to the Commission by The Construction, Forestry, Mining and Energy Union 
of Workers under the Industrial Relations Act 1979 for the above new Award. 

Those parts of the Award which relate to area of operation or scope are published hereunder. 

3. Scope and area of application. 

This award shall apply throughout the State of Western Australia and shall apply to all engine drivers working on the 
railroad which forms part of the iron ore production and processing operations carried on in and around Dampier, 
Pannawonica, Tom Price, Paraburdoo, Marandoo and associated places and who are also employed by any labour hire 
firm, company, enterprise or undertaking.  

A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth. 
(Sgd.)  J A SPURLING, 

 Registrar. 

12 September 2005.  

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

APPLICATION NO. A4 OF 2005 

APPLICATION FOR A NEW AWARD 

ENTITLED 

"IRON ORE PRODUCTION & PROCESSING (TRUCK DRIVERS) AWARD” 

NOTICE is given that an application has been made to the Commission by The Transport Workers’ Union of Australia, Industrial 
Union of Workers, Western Australian Branch under the Industrial Relations Act 1979 for the above new Award. 

Those parts of the Award which relate to area of operation or scope are published hereunder. 

3. Scope and area of application 

3. Scope and area of application. 

This award shall apply throughout the State of Western Australia and shall apply only to all truck drivers working at the 
BHP Billiton Iron Ore Pty Ltd Mt Whaleback mine and who are employed by any person or company other than BHP 
Billiton Iron Ore Pty Ltd. This award shall also apply to all employers employing such persons. 

A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth. 
(Sgd.)  J A SPURLING, 

 Registrar. 

12 September 2005. 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 200 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “KELLER GROUND 
ENGINEERING / CFMEUW INDUSTRIAL AGREEMENT 2005-2008” 

NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under 
the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1.   DEFINITIONS 
The following terms will have the following meanings when used in this Agreement: 
“Award” means the Building Trades (Construction) Award 1987, Award No. R14 of 1978 as amended from time to time; 
“Employer” means, subject to clause 2, Keller Ground Engineering Pty Ltd; 
“Union” means The Construction, Forestry, Mining and Energy Union of Workers 
2.   PARTIES AND PERSONS BOUND 

The Parties to this Agreement are the Employer, the Union and all employees of the Employer whose 
employment is, at any time when this Agreement is in operation, subject to the Agreement. 
This agreement is binding on the Employer and any successor assignee, transmittee (whether immediate or not) 
to or of the business or any part of the Business of the Employer. 
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4.   SCOPE & APPLICATION 
This Agreement applies in the state of Western Australia to: 
(a)  the Employer in respect to all of its employees including junior workers and unregistered apprentices 

engaged in work on, in connection with, or in any way incidental to building, civil works, construction, 
alteration, maintenance repair or demolition of or on buildings or any other structures of any kind. 

(b)  Employees of the Employer who are engaged in any of the occupations, callings or industries specified in 
the Award. 

(c)  The Union and all employees of the Employer who are members or eligible to be members of the Union. 
(d)  There is approximately ___ covered by this Agreement. 

6.   RELATIONSHIP TO PARENT AWARD 
6.1 The provisions of the Award are incorporated into and form part of this Agreement ("Incorporated Terms") . 
6.2 The express terms of this Agreement are supplementary to, and shall be read and interpreted wholly in conjunction 

with the Incorporated Terms provided that the terms of whichever provision is more beneficial to the employees 
will prevail to the extent of any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
23 August 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 221 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “ROOFMART CERTIFIED 
AGREEMENT 2005” 

NOTICE is given that an application has been made by the Transport Workers Union of Australia, Industrial Union of Workers, 
Western Australian Branch under the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

3.- INCIDENCE 
This Agreement shall be binding upon Industrial Progress Corporation Pty Ltd t/as Roofmart and employees who are 
employed as truck drivers/loaders and the Transport Workers Union of Australia Industrial Union of Workers Western 
Australian Branch (“the Union”). 

5.- RELATIONSHIP TO PARENT AWARD 
This Agreement shall be read and interpreted in conjunction with the Transport Workers (General) Award No 10 of 1961 
(“the Award”). 
Where there is any inconsistency between this Agreement and the Award, this Agreement shall prevail to the extent of the 
inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
29 August 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. 822 of 2005 

APPLICATION FOR VARIATION OF AWARD 

ENTITLED “STOREMAN (GOVERNMENT) CONSOLIDATED AWARD 1979 NO 20 OF 1969” 

NOTICE is given that an application has been made to the Commission by the Department of Consumer and Employment 
Protection pursuant to section 40B of the Industrial Relations Act 1979 for a variation of the above Award. 
As far as relevant, those parts of the proposed variation that relate to area of operation or scope are published hereunder. 

1 – AWARD STRUCTURE 
1.3 - Area And Scope 
This common rule Award shall apply to employees employed by the respondents in the callings mentioned in clause 4.2 - 
Wages, and who at the date of this Award, 28 August of 1970, are not covered by Industrial Awards or Agreements 
throughout the State of Western Australia. 
1.5 - Definitions 
1.5.1 “Storeperson - Level 4” means an employee carrying out Level 1, 2 and 3 duties and who is placed in charge of 

ten or more other storepersons or who is appointed to take charge of a section, department or store. 
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1.5.2 “Storeperson - Level 3” means an employee carrying out Level 1 and 2 duties, who supervises and allocates work 
to less than ten storepersons and who undertakes stock control duties as directed by the employer. 

1.5.3 “Storeperson - Level 2” means an employee carrying out Level 1 duties who supervises and allocates work to up 
to three other storepersons, and/or who is required to operate the following equipment - 
(a)  walk beside power operated high lift stacker; 
(b)  ride on power operated forklift; 
(c)  high lift stacker; 
(d)  high lift stock picker; 
(e)  power operated overhead traversing hoist; 
(f)  ride on power operated tow motor; 
(g)  ride on power operated pallet truck; 
(h)  walk beside power operated pallet lifters; 
(i)  visual display units. 

1.5.4 Level 2 duties shall include accurate recording as required of all stores transactions and activity, including stock 
and non-stock receipts, issues and transfers, by manual and/or electronic means. 

1.5.5 “Storeperson - Level 1” means an employee engaged in receiving, unpacking, storing, weighing, packing, 
marking or dispatching and generally handling, checking and recording stores, furniture and equipment coming 
into and going out of a store, and in addition who is required to correctly identify and pick orders for stock, 
furniture and equipment in accordance with customer and department requirements and who operates the 
following equipment: 
a)  sealing, cutting and binding equipment; 
b)  non-powered materials handling equipment (pumps, trolleys, etc .); 
c)  visual display terminals. 

4 – WAGES 
4.2 – Wages 
The callings mentioned in this clause are: 

Storeperson Level 4 
Storeperson Level 3 
Storeperson Level 2 
Storeperson Level 1 

9. – NAMED PARTIES 
Employer Parties 
The Minister for Agriculture 
The Department of Culture & Arts 
The Minister for Police 
Union Parties 
The Shop, Distributive and Allied Employees’ Association of Western Australia. 

A copy of the proposed variation may be inspected at my office at 111 St George’s Terrace, Perth. 
(Sgd.)  J. SPURLING, 

 Registrar. 
8 September 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 196 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “T & L REO CONSTRUCTION / 
CFMEUW INDUSTRIAL AGREEMENT 2005-2008” 

NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under 
the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1.   DEFINITIONS 
The following terms will have the following meanings when used in this Agreement: 
“Award” means the Building Trades (Construction) Award 1987, Award No. R14 of 1978 as amended from time to time; 
“Employer” means, subject to clause 2, T & L Reo Construction Pty Ltd; 
“Union” means The Construction, Forestry, Mining and Energy Union of Workers 
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2.   PARTIES AND PERSONS BOUND 
The Parties to this Agreement are the Employer, the Union and all employees of the Employer whose 
employment is, at any time when this Agreement is in operation, subject to the Agreement. 
This agreement is binding on the Employer and any successor assignee, transmittee (whether immediate or not) 
to or of the business or any part of the Business of the Employer. 

4.   SCOPE & APPLICATION 
This Agreement applies in the state of Western Australia to: 
(a)  the Employer in respect to all of its employees including junior workers and unregistered apprentices 

engaged in work on, in connection with, or in any way incidental to building, civil works, construction, 
alteration, maintenance repair or demolition of or on buildings or any other structures of any kind. 

(b)  Employees of the Employer who are engaged in any of the occupations, callings or industries specified in 
the Award. 

(c)  The Union and all employees of the Employer who are members or eligible to be members of the Union. 
(d)  There is approximately 9 covered by this Agreement. 

6.   RELATIONSHIP TO PARENT AWARD 
6.1 The provisions of the Award are incorporated into and form part of this Agreement ("Incorporated Terms") . 
6.2 The express terms of this Agreement are supplementary to, and shall be read and interpreted wholly in conjunction 

with the Incorporated Terms provided that the terms of whichever provision is more beneficial to the employees 
will prevail to the extent of any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
23 August 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. 927 of 2005 

APPLICATION FOR VARIATION OF AN AWARD 

ENTITLED “ TRANSPORT WORKERS (GOVERNMENT) AWARD 1952” 

NOTICE is given that an application has been made to the Commission by the Department of Consumer and Employment 
Protection  to vary the above Award.  As far as relevant, those parts of the proposed variation that relate to area of operation or 
scope are published hereunder. 

1. 3. Area and Scope:  Delete this Clause and insert in lieu thereof the following: 

1.3.  Area And Scope 

This Award shall apply to all employees who are eligible for membership in the applicant Union employed by the employer named 
in Clause 9 – Named Parties, following the vocations mentioned herein and shall operate over the whole of the State. 

2. Schedule of Respondents:  Delete this Schedule and insert in lieu thereof the following: 

9. NAMED PARTIES 
Employer Parties 
Minister for Agriculture  
Minister for Police 
Minister for Culture and the Arts 

Unions Parties 
Transport Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch. 

(Sgd.)  J A SPURLING, 
 Registrar. 

13 September 2005 
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PUBLIC SERVICE ARBITRATOR—Matters dealt with— 
2005 WAIRC 02490 

DISPUTE REGARDING THE RECLASSIFICATION OF UNION MEMBERS 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
HEARD THURSDAY, 14 JULY 2005 
DELIVERED MONDAY, 29 AUGUST 2005 
FILE NO. PSACR 27 OF 2005 
CITATION NO. 2005 WAIRC 02490 
 
 
CatchWords Public Service Arbitrator – Application that substantive officers be granted the benefit of reclassified 

positions – Positions reclassified, job holder reclassification criteria required to be met – Interests of 
minority represented – Industrial Relations Act 1979 (WA) s 26(1)(c),  s 80E, Public Sector 
Management Act 1994, Approved Procedure 1. 

Result Matter dismissed 
Representation 
Applicant Ms D Larson 
Respondent Ms R Lavell 
 
 

Reasons for Decision 
1 The matter referred for hearing and determination is as follows: 

“1. The Civil Service Association of Western Australia Inc (“the Applicant”), on behalf of its members Ms Mary 
Ann Mullane and Ms Charmaine Samuel (“the Officers”), says that: 
(a) Ms Samuel has been employed as an Officer (Customer Service) since April 2002, and at the Midland 

Police Station since July 2003.  Ms Samuel was appointed substantively as a Level 1 Officer 
(Customer Service) on 20 September 2004; 

(b) Ms Mullane commenced permanent employment with the respondent on 12 October 1998.  She 
commenced acting in the Level 2 Officer (Customer Service) position at Armadale Police Station on 6 
February 2001.  The position was downgraded to Level 1 in December 2003.  Ms Mullane was 
appointed substantively to the position on 1 December 2003.  Since 6 February 2001 Ms Mullane has 
remained in the same physical location and undertaken the same tasks as a Level 2 Officer (Customer 
Service); 

(c) On 11 January 2005 the Commissioner of Police (“the Respondent”) advised that the positions 
occupied by the Officers had been reclassified from Level 1 to Level 2 and that the Officers would not 
be reclassified with their positions; 

(d) The Officers meet the criteria set out in the Respondent’s Job Holder Reclassification Criteria, as well 
as Approved Procedure 1 – Approved Classification System and Procedures in that: 
(i) the Officers were the substantive occupants of the reclassified positions at the time the 

positions were reclassified; and 
(ii) the Officers have been in the positions and undertaking the higher level duties that 

warranted reclassification for a continuous period of 12 months. 
(d) On 2 June 2005 the Level 2 positions in which the Officers have been acting were advertised; and 
(e) That according to equity, good conscious and the substantial merits of the claim, the Officers should 

be reclassified with their positions. 
2. The Applicant seeks an Order that the Respondent appoint the Officers to the Level 2 Officer (Customer 

Service) positions in which they are currently acting. 
3. The Respondent rejects the Applicant’s claims and says that: 

(a) The Respondent disagrees with the work history of the Officers, as stated by the Applicant; 
(b) In accordance with Approved Procedure 1 – Approved Classification System and Procedures, the 

Respondent issued Job Holder Reclassification Criteria for determining which Officers (Customer 
Service) would be eligible for reclassification with their positions from Level 1 to Level 2; 

(c) Criterion 1 requires the “Job holder to be substantive occupant of an Officer (Customer Service), 
Level 1 job for a continuous period of 12 months as at 1 July 2004.” 

(d) Neither Officer has been the substantive occupant of a Level 1 Officer (Customer Service) position for 
a continuous period of 12 months as at 1 July 2004; 



3312 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

(e) In accordance with Approved Procedure 1 and the Respondent’s criteria, the Officers are not entitled 
to be reclassified with their positions from Level 1 to Level 2; 

(f) The Respondent is bound by Approved Procedure 3 to advertise and fill vacant Level 2 positions, 
subject to redeployee clearance; and 

(g) The Officers have the opportunity to apply for the currently advertised Officer (Customer Service) 
Level 2 positions. 

4. The Respondent denies that the Applicant is entitled to the relief sought or any relief at all.” 
2 Both parties refer to Approved Procedure 1 – Approved Classification System and Procedures, pursuant to the Public Sector 

Management Act 1994.  The relevant parts of Approved Procedure 1 provide as follows: 
“Approved Procedure 1 
Approved Classification System and Procedures 

Introduction: This approved procedure (procedure) relates to the functions of Chief Executive Officers (or 
other employing authority) as provided for in sections 29(1)(h)(ii), 36(1)(c), 53(3)(a) and 
64(2)(a) of the Public Sector Management Act 1994 (PSM Act). 
This Approved Procedure applies to those agencies forming part of the Public Service as 
defined in the PSM Act. 

Objective: To provide for a classification determination system and procedures which are in accordance 
with the principles set out in sections 7 and 8 of the PSM Act. 

… 

Approved System And Procedures 

Authority of CEOs 
(or other relevant 
employing 
authority): 

In exercising their functions under section 29(1)(h)(ii) and section 36(1)(c) of the PSM Act, 
Chief Executive Officers (or other relevant employing authorities) have the authority to 
determine the classification of jobs up to and including level 8. 

…  

Reclassification of 
jobs: 

The classification of an existing job shall be altered only when the changed value of the work 
performed warrants the establishment of a new classification. 

Reclassification of 
the substantive 
holder of a 
reclassified job: 

Chief Executive Officers (or other relevant employing authorities) may approve the 
reclassification of the substantive occupant of a job, subject to compliance with Clause 8(1)(b) 
and (c) of the PSM Act, and provided that the person has been in the position and undertaking 
the higher level duties that warranted reclassification of the position, for a continuous period 
of 12 months.” 

(Exhibit 6) 
Conclusions 
3 Evidence was given by both Ms Mullane and Ms Samuel, Carlo Tognolini, the respondent’s Acting Principal Workplace 

Consultant and Lee Clissa, the respondent’s Acting Manager, Workplace Relations Branch. 
4 The evidence demonstrates and I find that in May 2004, the respondent arranged for a review of customer service officer 

(“CSO”) positions at metropolitan and country police stations to be undertaken by the Workplace Relations Branch and a 
report was finalised in August 2004.  From that time, there were meetings between the respondent’s Workplace Relations 
Branch, members of the respondent’s staff and representatives of the applicant.  As a result, a CSO Review Implementation 
Working Group was established, comprising representatives of the Human Resources Division of the respondent and 
organisers and delegates of the applicant.  Several meetings were held which led to the formulation of options and 
recommendations to the Commissioner of Police.  The Commissioner of Police approved the recommendation that CSO Level 
1 jobs be reclassified to Level 2 and that in order for the substantive job holder to be reclassified along with the job, the job 
holder had to have been substantive in the job and undertaking the higher level work for a continuous period of 12 months 
prior to 1 July 2004.   

5 Upon implementation of the recommendation, 125 Level 1 jobs were reclassified to Level 2.  Interestingly, 37 of these 
positions were vacant.  Sixty eight job holders met the criteria and were reclassified along with their positions.  Thirty one job 
holders were not reclassified.  Eighteen of those were not reclassified due to them not having been substantively in the position 
for 12 months as at 1 July 2004.  Ms Mullane and Ms Samuel were amongst this group of 18.   

6 The requirements set out in Approved Procedure 1 apply in this case, that: 
“Chief Executive Officers (or other relevant employing authorities) may approve the reclassification of the substantive 
occupant of a job, subject to compliance with Clause 8(1)(b) and (c) of the PSM Act, and provided that the person has 
been in the position and undertaking the higher level duties that warranted reclassification of the position, for a 
continuous period of 12 months.”   

7 Read in context, the reference to the substantive occupant of a job is the meaning to be given to “the officer has been in the 
position” – i.e. substantively in the position, not acting, or held against it.  This requires more than that the person who 
happened to be doing the job at the time the job was reclassified, had been undertaking those duties for a continuous period of 
12 months.  It requires that the person had been substantively in the position.  In the public service structures, a person holds a  
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position.  Positions are usually numbered.  This is usually the meaning given to a person being “in a position”.  It does not 
normally relate to a person who is temporarily deployed in a position, other than the one he or she substantively holds, 
undertaking acting duties or higher duties in the position, but usually relates to the substantive occupant of the position.   

8 The respondent established 4 criteria for consideration of reclassification of the job holder with the position.  These criteria 
included that “the job holder (to) be substantive occupant of an Officer, Level 1 job for a continuous period of 12 months as at 
1 July 2004” (Exhibit 4).  This is consistent with Approved Procedure 1. 

9 There has been complexity added to these arrangements because of the practice of using short term, fixed term contracts.  This 
was in wide spread use in the public sector for a period of years, but was significantly reduced in around 2001 when many 
employees in government who met specific criteria were converted to permanency. 

10 It is clear that Ms Samuel was not allocated a particular position when her appointment was made permanent in May 1994.  
The respondent says that she was substantively placed in a Level 1 Officer position at the Commercial Agents on 15 June 
1996, and undertook acting opportunities at Midland Police Station from 10 April 2000 to 24 November 2002, and again from 
7 July 2003 until 19 September 2004, acting in what appears to be an unnumbered position substantively held by Ms Leonie 
Lamont.  She was then placed at Forrestfield Police Station from 25 November 2002 until 6 July 2003.  It is said that she held a 
substantive Level 1 Officer position from 15 June 1996 but that that position was abolished on 20 September 2004 and she was 
substantively transferred to a newly created Level 1 Officer position at Midland Police Station.   

11 Ms Samuel had not been working in what the respondent called her substantive position from 10 April 2000 until 20 
September 2004, when that position was abolished.  According to Approved Procedure 1 she did not meet the test of being the 
substantive occupant of the job which was reclassified for a period of 12 months prior to 1 July 2004.  Although she was 
performing the duties of the newly created job, she did not meet all of the test. 

12 As to Ms Mullane’s situation, when she converted from being on a fixed term contract to permanent status, the respondent 
treated her as if she were a redeployee.  The Public Sector Management Act 1994 deals with the making of regulations 
prescribing arrangements for the redeployment and retraining of employees who are surplus to the requirements of any 
department or organisation, or whose office, post or position has been abolished.  Without dealing with this issue conclusively 
it appears to me that Ms Mullane did not fall into either category.  She was not surplus to requirements, nor was her office, post 
or position abolished.  She was actually converted to permanent staff on 25 June 2001 but was not allocated a permanent 
position, but was called a redeployee.  However, she was not actually a redeployee in the usual sense.  It might be said that she 
was a permanent officer without a substantive office.   

13 Having examined the evidence of Ms Mullane’s working history with the respondent, I conclude that the following occurred: 

12 October 1998 - Commenced employment with Respondent. 
6 February 2001  - Allocated to work at Armadale Police Station. 
25 June 2001 - Appointed substantively Level 1 (conversion to permanency, no available position, 

therefore a “redeployee”). 
25 June 2001 
- 21 October 2001 

- Cannington Police Station – held against Level 1 position no. 92691 while 
substantive occupant, Ms Julie Dadson, absent. 

22 October 2001  
- 21 April 2002 

- Armadale Police Station – held against Level 2 position no. 92721 (received HDA) 
while Ms Rene Wall absent. 

22 April 2002 
- 9 May 2002 

- Armadale Police Station – held against Level 1 position no. 92721 and paid Level 1 
rate while Ms Rene Wall absent. 

10 May 2002 
- 1 December 2003 

- Armadale Police Station – held against Level 2 position no. 92721 while Ms Rene 
Wall absent. 

25 September 2003 
- 30 November 2003 

- Armadale Police Station – Level 2 position no. 92721 became vacant, was 
converted to Level 1. 

1 December 2003 - Armadale Police Station – substantively placed in Level 1 position no. 92721. 
14 Therefore, I conclude that from 22 October 2001 until 1 December 2003, Ms Mullane performed the duties of position no. 

92721, when it was Level 1, Level 2 and again at Level 1.  She was appointed to that position on 1 December 2003, and 
continued in that position, as her substantive position, until it was reclassified to Level 2. 

15 As at 1 July 2004, Ms Mullane had not been substantive in the position and undertaking the highest level duties for a 
continuous period of 12 months.  Therefore, she did not technically meet the requirements for reclassification with the job.   

16 I accept without reservation that the public sector structures and arrangements can on occasion be inflexible and sometimes 
appear to result in inequities. In this case, Ms Mullane has been performing CSO work in police stations for a number of years.  
Yet she does not qualify, according to the criteria, for reclassification along with her position because she had not substantively 
occupied the position for 12 months as at 1 July 2004. 

17 In respect of Ms Samuel, while the evidence is scant as to the position she actually occupied, her own evidence suggests that 
she was the substantive occupant of a position at Commercial Agents until 20 September 2004.  Therefore Ms Samuel did not 
meet the criteria even though she had performed CSO work for some time. 

18 If this matter were able to be dealt with in isolation, it may be appropriate to put the requirements of Approved Procedure 1 
aside.  However, according to the evidence of Mr Tognolini, which I accept, 31 job holders including Ms Mullane and Ms 
Samuel, were not reclassified because they did not meet the criteria.  To exempt 2 officers from the requirement to meet the 
criteria would not be an equitable outcome.  Section 26(1)(c) of the Industrial Relations Act 1979 requires that the Commission 
“have regard to the interests of the persons immediately concerned whether directly affected or not”. 

19 Therefore, I conclude that Ms Mullane and Ms Samuel do not meet the requirements set out for reclassification with the 
positions.  I understand that the positions will be or have been advertised and they, along with other officers in like situations, 
will be able to be considered for appointment to them. 

20 Matter dismissed. 
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2005 WAIRC 02491 
DISPUTE REGARDING THE RECLASSIFICATION OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE MONDAY, 29 AUGUST 2005 
FILE NO PSACR 27 OF 2005 
CITATION NO. 2005 WAIRC 02491 
 
 
Result Application dismissed 
 
 

Order 
HAVING heard Ms D Larson on behalf of the applicant and Ms R Lavell on behalf of the respondent, the Public Service Arbitrator, 
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 
 THAT this matter be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 
2005 WAIRC 02336 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TIMOTHY DANIEL BURNS 

APPLICANT 
-v- 
WESTPOINT ELECTRICS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
HEARD MONDAY, 21 MARCH 2005, TUESDAY, 17 MAY 2005, TUESDAY, 7 JUNE 2005 
DELIVERED FRIDAY, 12 AUGUST 2005 
FILE NO. APPL 89 OF 2005 
CITATION NO. 2005 WAIRC 02336 
 
 
CatchWords Industrial Law (WA) - Termination of employment - Harsh, oppressive and unfair dismissal - 

Constructive dismissal - Principles applied - Determination of quantum of compensation - Principles 
applied - Prospect of ongoing employment with the Respondent considered - Industrial Relations Act 
1979 (WA) s.29(1)(b)(i) 

Result Application alleging unfair dismissal upheld and some compensation ordered. 

Representation 
Applicant Ms K Wroughton (of counsel) 
Respondent Mr J Gregorio 
 
 

Reasons for Decision 
1 This is an application by Timothy Daniel Burns (“the Applicant”) pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 

(“the Act”). The Applicant claims he was harshly, oppressively and unfairly dismissed by Westpoint Electrics Pty Ltd (”the 
Respondent”). The Applicant does not seek reinstatement, but rather seeks compensation for loss and for injury by way of an 
order pursuant to s23A of the Act.   

2 The Applicant submits that the dismissal was summary in nature or, in the alternative, was a constructive dismissal.  The 
Respondent opposes the Applicant’s claim and further, submits that the Applicant resigned from his employment. 

3 During proceedings the Commission, with the consent of the parties, amended the name of the Respondent to properly reflect 
the legal entity responsible for the employment of the Applicant, pursuant to s27(1)(l) of the Act. 
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Background 
4 The Applicant commenced work with the Respondent, a licensed electrical contractor, on 8 November 2004 and his 

employment terminated on 14 January 2005.  Prior to commencing employment the Applicant attended Kalamunda Senior 
High School and undertook two weeks’ work experience with the Respondent.  The Applicant was then employed as an 
electrical apprentice on a three month probationary period. 

Applicant’s Evidence and Submissions 
5 The Applicant testified that following his work experience with the Respondent he was offered an electrical apprenticeship.  

Further, he was informed by the Respondent that there would be a three month probationary period which, if successful, would 
backdate his apprenticeship to 8 November 2004.  The Applicant worked under the instruction of staff employed by the 
Respondent.  The hours were long and the Applicant on occasion did not arrive home until 10.00pm at night. 

6 The Applicant testified that on one occasion he was working under instruction to fix a general power outlet when he touched a 
live wire and received an electric shock.  Having informed the tradesman what had occurred he was instructed to sit down and 
the Respondent checked his hands to ensure there were no burns.  A subsequent incident occurred when the Applicant was 
working in a darkened roof cavity, lost his footing and fell, hurting his back.  The Respondent was, on the evidence of the 
Applicant, rude and suggested to the Applicant in relation to the second incident that the Applicant was: 

“Going to pay for that, you little bastard.” (Transcript page 9) 
7 The Applicant gave extensive evidence regarding a period in which the Respondent was working in Williams, south of Perth.  

On this occasion the Respondent informed the Applicant he was taking too long at his job and, on the evidence of the 
Applicant, pushed him out of the way, referring to him as a “little bludger”.  The Applicant responded by swearing back and on 
his evidence was advised by the Respondent, to: 

“Find your own way home, you have no job.” (Transcript page 10) 
This was some 200 kms from Perth and on the evidence of the Applicant, he rang his father and advised him that he had been 
fired. 

8 The dismissal was reversed the same day by the Respondent following a discussion with the Applicant’s father.  The Applicant 
returned to work and travelled home that night with the Respondent.  Further evidence was given by the Applicant that one 
week later, on Tuesday, 11 January 2005, the Applicant and several other employees were accused by the Respondent of losing 
an electrical multimeter.  An exchange took place between the Applicant and the Respondent regarding the multimeter and, on 
the evidence of the Applicant, the Respondent said: 

“Alright.  That’s it.  The end of the week you’re finished.  The end of the story.” 
(Transcript page 13) 

The Applicant regarded this was his dismissal, effective as of Friday, 14 January 2005. The Applicant gave evidence that he 
completed work on the Tuesday and the following day, which was a Wednesday, and again on the Thursday, he advised the 
Respondent that he was not feeling well and would not be coming in for the rest of the week.  The Applicant indicated that 
when he spoke with the Respondent, he was advised he could come back whenever he wanted and that he still had his 
apprenticeship. 

9 The Applicant testified that he felt angry and upset when he was dismissed, particularly in relation to the issue of the 
apprenticeship.  Following the dismissal the Applicant commenced a pre-apprenticeship electrical course for one month. The 
course began on 20 January 2005.  On his own evidence he converted to plumbing because of the work experience he had 
undertaken with his uncle, a qualified plumber.  He commenced a full time position at MPA Skills, a plumbers’ and painters’ 
technical college.  This course lasts for 15 weeks following which the Applicant testified he hoped to obtain a plumbing 
apprenticeship in that industry. 

10 In cross-examination the Applicant conceded that he had problems working with Brian Kealy, his supervisor.  The Applicant 
testified that at times he was cheeky.  Further, the Applicant said that he had made Khoa Dang Vo, the Vietnamese worker, 
feel uncomfortable, alluding to his hygiene and eating habits as being inappropriate.   

11 The Applicant in cross-examination said that the disagreements between him and other workers began to affect his work.  On 
one occasion he had been instructed by Brian to install the blades on the fans.  The Applicant proceeded to install the blades 
without the washers which, on his evidence, were like cardboard and therefore and appeared to him to be packaging.  The 
Applicant removed the cardboard washers and installed the fan without the appropriate washers leaving what he understood 
was simply packaging on the ground.  The Respondent found the washers and on the Applicant’s evidence, spoke to him quite 
aggressively enquiring as to why they had not been installed.  When he was asked by the Respondent to take the blades down 
and install the washers he was informed that he would not be paid.  In cross-examination the Applicant testified that as a result 
he refused to undertake the task. 

12 The Applicant gave evidence that he was warned or threatened with dismissal on a number of occasions but there were only 
two occasions when he was actually told that he was dismissed.  On the first occasion it occurred in Williams and was 
subsequently reversed.  On the second occasion the Applicant testified he was informed on Tuesday, 11 January 2005 that he 
was dismissed effective as of Friday, 14 January 2005.  It was the Applicant’s evidence that when he advised the Respondent 
he did not feel well enough to work for the remainder of the week and as he had been terminated effective as of Friday, the 
Respondent said: 

“No, no, you can come back when you want” … and that’s when I’ve said, “No John, I am just going to move on …”.  
This is my first employment and I didn’t understand how anything of it goes, but I just wanted to move on after this, and I 
said that I had received an interview which was true” 

(Transcript page 47) 
13 The Applicant’s father, Mr S D Burns, testified that his son did not know whether he was ‘Arthur or Martha’ (Transcript page 

74) with respect to being dismissed, and then having the dismissal reversed.  One day he had a job then he was not aware 
whether or not he had been dismissed.  There were many things going on at the time and in Mr Burns’ view the Applicant had 
had enough.  It had also contributed to his fear that had been growing of working with electricity and his reluctance to return to 
the electrical apprenticeship. 

14 Mr Burns testified that following his son’s dismissal by the Respondent the Applicant attended an electrical pre-apprenticeship 
course which he gave up after a month. The Applicant, in the testimony of his father, was no longer interested in becoming an 
electrician and had decided to move to the plumbing industry. For this he was seeking assistance from the Applicant’s uncle, a 
licensed plumber. 
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Applicant’s Submissions 
15 Counsel for the Applicant summarised that work with the Respondent was characterised by a culture of bullying by the 

Respondent.  As part of the employment he was promised an apprenticeship which was due to commence in 2005.  Further on 
11 January 2005, the Applicant was dismissed with effect from the following Friday, 14 January 2005. 

16 It was asserted that the dismissal was unfair and that as result, the Applicant lost work up until 9 May 2005, with the exception 
of $100.00 earned through work with his uncle in the plumbing industry. 

17 Counsel for the Applicant submitted that Mr Burns was in fact dismissed on two occasions, the first being in Williams, when 
after a short period of time and a discussion between Mr Gregorio and the Applicant’s father, the decision was reversed.  On 
Tuesday, 11 January 2005, the Applicant was driving to Katanning in Mr Gregorio’s vehicle when a discussion took place 
regarding a missing multimeter.  That discussion became heated and it is the Applicant’s case that Mr Gregorio indicated that 
he could finish up at the end of the week.  The Applicant continued to work that day but the following Wednesday and 
Thursday he rang in sick on both occasions.  On the second phone-call, the Applicant advised Mr Gregorio that because he was 
finishing on the Friday he would return to work. 

18 It was the Applicant’s submission that the dismissal on Tuesday, 11 January 2005, to take effect on Friday, 14 January 2005, 
was in fact summary.  If, however, the Commission was to find that the Applicant had brought the employment to an end 
himself, as an alternative submission, it is the Applicant’s case that he was entitled to do so and for the purposes of s29 of the 
Act, such a termination should be viewed as a constructive dismissal. 

19 In relation to the concept and principles surrounding constructive dismissal the Applicant submitted that relevant cases to be 
considered were: Western Excavating (ECC) Ltd v. Sharp (1978) ICR 221, 226, and Cargill Australia Ltd v. FCU 72 WAIG 
1495, p 1498, and The Attorney General v. WA Prison Officers’ Union of Workers (1995) 75 WAIG 3166.  The conduct of the 
Respondent as asserted by the Applicant was characterised by blatant indifference to the rights and entitlements of the 
Applicant. 

20 It was submitted that the Respondent failed to comply with the Industrial Training Act 1975 and in particular s29A which 
provides as follows: 

“1. No employer shall employ a probationer unless the Director has approved of the employer and the employment 
of the probationer. 

2. An employer shall within 14 days after he first employs a probationer notify the Registrar in writing of that fact 
and make application to the Director for approval to establish an apprenticeship or period of industrial training. 

3. On receipt of an application pursuant to subsection (2) the Director shall cause to be made such enquiries as are 
prescribed as to whether approval should be given to the application and may approve of the application or 
make such order as he considers appropriate in the particular case, including an order that the probationer be no 
longer employed by the Applicant, and shall notify the Applicant of his decision.” 

Because no documentation had been prepared by the Respondent with respect to the Applicant’s apprenticeship or 
probationary employment, no approval had been obtained and the Respondent was in breach of the provisions of the Industrial 
Training Act 1975. 

21 Finally, having been dismissed at Williams and having that decision reversed and being dismissed again the following Tuesday 
in the motor vehicle journey to Katanning, (or so the Applicant understood it) it was the view of the Applicant that he was 
confused and distressed by the behaviour of the Respondent. 

22 The Applicant submitted in all of the circumstances that his termination was, whether summary or constructive, demonstrably 
unfair.  Further, any behavioural problems or attitude issues the Applicant had were a reaction to the way he was being treated.  
For the purposes of the task the principal issue for the Commission is to assess the industrial fairness of the decision 
undertaken by the employer based on the nature and quality of conduct involved, as per the views of Kennedy, J of the 
Industrial Appeal Court in Undercliffe Nursing Home v Federated Miscellaneous Workers’ Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch (1985) 65 WAIG 385 p 88 (the “Undercliffe Principal”).  The overriding concept is 
one of industrial fairness and described generally as the principal of “a fair go all round”: as per Loty and Holloway v 
Australian Workers’ Union (1971) AR (NSW) 1985. 

23 It was submitted by the Applicant there was procedural unfairness and there was harassment and bullying of the Applicant by 
the Respondent.  

24 The Applicant was in receipt of an hourly rate of pay of $6.40 from the Respondent, receiving a weekly average wage of 
$276.00 (gross).  For a sixteen week period following his dismissal the Applicant was unemployed with the exception of some 
work experience for which he received $100.00.  During this period the Applicant looked for work, without success. 

The Respondent’s Evidence and Submissions 
25 The Respondent submitted that the Applicant had performed well during his two weeks’ work experience from Kalamunda 

High School and, through Brian Kealy, the fourth year apprentice; the Applicant approached the Respondent to commence an 
electrical apprenticeship. The Respondent gave evidence that the apprenticeship was confirmed commencing on 8 November 
2004 on the basis of a three month probationary period. 

26 The Respondent gave further evidence that the first few weeks were positive and there were no problems with the Applicant’s 
performance.  Thereafter problems developed in that he was not working well with Brian Kealey, he was found to be idle and 
seemed disinterested in his work.  In the Respondent’s view the Applicant was no longer the keen boy they had seen at first. 

27 The Respondent testified that little notice was taken of this changed behaviour but once it became consistent he attempted to: 
“Stir him up a little.” 

(Transcript page 85) 
The Applicant appeared to follow instructions on occasions but at other times such instructions were completely forgotten. The 
Applicant became more cheeky and talked back, saying things that should never have been said.  This was occurring on a 
regular basis and the Applicant had to be spoken to regarding his language on several occasions. The Respondent informed the 
Applicant: 

“Either you improve or you’re gonna be sacked.” 
(Transcript page 85) 

28 The Respondent’s version of the Williams event was that the Applicant had been asked to do some work and was carrying it 
out incorrectly.  When he was shown how to do it properly the Applicant argued and refused to undertake the task causing the 
Respondent to become frustrated.  The Respondent then advised the Applicant: 
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“Okay, this is your last day, get out of my face.” 
(Transcript page 86) 

The Respondent testified that this comment was made on the spur of the moment and should not be relied upon.  It is common 
ground that following this exchange the Respondent sent the tradesman to pick up the Applicant and bring him back to work.  
By this stage the Applicant had contacted his father by phone.  The Respondent gave evidence that he spoke to the Applicant’s 
father and reassured him there had been no termination and that the apprenticeship would continue. The Respondent testified 
that the Applicant had difficulty relating to his peers.  

29 The Respondent testified that the status of the Applicant throughout his employment was that of a probationary apprentice.  
Each person hired by the Respondent is given a trial period, whether the person is a tradesperson or an apprentice.  Any person 
hired works for a short period during which there is a performance assessment and subject to satisfactory performance there is 
no problem in continuing.  It was the Respondent’s testimony that the Applicant’s probationary period commenced on 8 
November 2004.   

30 The Respondent testified there was contact between the Respondent and a woman called Felicia in the Department of Training. 
That contact occurred within the first three or four weeks that the Applicant was with the Respondent when Felicia came to the 
site to interview another apprentice and was informed that the Respondent had a new apprentice on site and there would need 
to be an interview at the earliest possible date.  The Applicant was also instructed by the Respondent to make contact with 
Balga TAFE and to register for his apprenticeship training. 

31 On Tuesday, 12 January 2005, the Respondent testified he was driving the Applicant and Khoa Dang Vo to Katanning, both 
were questioned by the Respondent regarding the multimeter’s whereabouts that had been used in Moora the previous week.  It 
was the evidence of the Respondent that the instrument had been lost and the cost of the multimeter would be subtracted from 
the pay of those four persons who had worked with the instrument.  The Applicant advised that he would not stand for such 
action and on the evidence of the Respondent he then advised the Applicant that if he did not change his mind it might be his 
last week.  The other worker, Khoa Dang Vo did not enter into any discussion regarding the matter. 

32 The following morning after the multimeter incident the Applicant, on the evidence of the Respondent, called in sick and rang 
again on Thursday, 13 January 2005 to advise that he was sick again and that he would not be coming to work either that day 
or the following day, Friday, which was his last day.  It was the evidence of the Respondent that the Applicant advised him he 
had interviews lined up for both Thursday and Friday although this evidence was contradicted by the Applicant. 

33 The Respondent testified that Mr Burns, the Applicant’s father, made a threatening call sometime after the Applicant had left 
Westpoint Electrics Pty Ltd.  It was the view of the Respondent that the Applicant had resigned and was going to attend to 
interviews he had lined up although the Respondent submitted that even up to the date of hearing the Applicant was free to 
return to work at any time and to continue his electrical apprenticeship. 

34 The Respondent testified that the Applicant, within his first few weeks of employment, was notified that there were no 
problems with his apprenticeship.  This was denied under oath by the Applicant.  In cross-examination the Respondent testified 
that the Applicant abused him by informing him to “go and get ….” (Transcript page 100).  It was at that point that on the 
evidence of the Respondent he told the Applicant: 

“Get out.  You’re fired.  Okay.  And that was not even meant.” 
(Transcript page 100) 

35 In cross-examination the Respondent agreed that on Tuesday, 12 January 2005, he had informed the Applicant that he did not 
have a job anymore and that was his last day.  The Respondent gave evidence that the termination was actually a threat, was 
not meant and further that his (the Respondent’s) threats were idle.  It was the Respondent’s view that the Applicant knew that.  
The Respondent testified that the father of the Applicant made a threatening call to him some time after the Applicant had 
resigned (although this was denied under oath by the Applicant’s father).  The Respondent further submitted that soon after, in 
fact on 20 January 2005, a call was made to the Applicant requesting him to discuss the issues with his father and get back to 
the Respondent, the submission being that the Applicant was free to return to work at any time. 

36 In concluding, the Respondent submitted that although the Applicant attended an electrical pre-apprenticeship course for one 
month following his resignation he gave that up as he was no longer interested in becoming an electrician.  Furthermore, 
throughout the Applicant’s employment with the Respondent there was continued evidence of him arguing and failing to carry 
out his duties effectively.  He had problems with other workers and his assertion that he worked long hours was contradicted 
by the Respondent, who submitted that only twice during a ten-week period had the Applicant worked 11.5 hours and on one 
occasion 11 hours.  The Respondent also indicated that the Applicant was entitled to his last three days’ pay that he had failed 
to collect at the time of his resignation.  The Respondent submitted that at no stage was the Applicant terminated, rather he 
resigned from his employment.   

Conclusions and Findings 
37 The preliminary question to be determined by the Commission is whether the Applicant’s employment was terminated as a 

result of resignation or a termination.  In the event the Applicant resigned from his employment then the Commission lacks 
jurisdiction to hear and determine his claim of unfair dismissal. 

38 I have listened carefully to each witness and closely observed them during the giving of their evidence.  In my view the 
Applicant, on occasion, gave his evidence honestly and to the best of his recollection, however, he did appear to contradict 
sections of his evidence.  For example, I do not find the evidence regarding the Applicant’s timesheets and the concern about 
losing his electrical apprenticeship to be credible.  I adopt a similar view about the evidence given by Mr Gregorio for the 
Respondent.  However, in my view the Respondent appeared less vague when recalling dates of discussions which took place 
between himself and the Applicant.  I found the Respondent’s evidence to be confusing in parts, for example, his recollection 
regarding the events in the car between himself and the Applicant and the missing multimeter.  I found the evidence given by 
the Applicant, although at times contradicted during cross-examination, to in the main, be more credible.  In summary, there 
were inconsistencies by both the Applicant and the Respondent, with the exception of the evidence regarding the timesheets, 
the loss of an apprenticeship and the recollection of dates, where there are inconsistencies between the evidence given by the 
Applicant and the Respondent in this matter, I prefer the evidence given by the Applicant. 

39 With respect to the evidence given by the Applicant’s father, much of it appeared to be contradicted in evidence given by the 
Respondent and, in some cases, by the Applicant himself.  I did not find his evidence to be particularly credible although 
regard must be had for the fact that much of his evidence was hearsay.  Therefore, the weight to be given to his testimony is 
not as significant as is given by the Commission to evidence given by either the Applicant or the Respondent. 
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40 Whilst a resignation can constitute a dismissal for the purposes of the Act, this depends upon the circumstances of each case.  
In this matter the relevant law to be applied was set out by Rowland J of the Industrial Appeal Court in The Attorney General 
v. WA Prison Officers Union of Workers (1995) 75 WAIG 3166.  In this determination Rowland J adopted the views of Cooke 
J of the Court of Appeal of New Zealand in Auckland Shop Employees Union v. Woolworths (NZ) Ltd (1985) 2 NZLR 372. 

41 Taking this into account it is the Commission’s conclusion that the Applicant was dismissed by the Respondent, as it is my 
view that the Respondent acted in such a way towards the Applicant on a number of occasions, that reflected conduct likely to 
damage the relationship of confidence and trust between the parties such that the Applicant could not be expected to continue 
the employment relationship. 

42 This decision is made on the following findings.  In the first instance at Williams the Commission finds the Respondent 
terminated the Applicant and subsequently reversed the termination.  In the second instance in the car returning from 
Katanning, the Respondent threatened to terminate the Applicant and significant uncertainty was created in the mind of the 
Applicant to the extent that he appeared to lose confidence in his employment in and the prospect of continuing work with the 
Respondent.   

43 The Commission indicates that although it accepts the evidence of the Respondent that it never intended to terminate the 
Applicant or indeed put him in any jeopardy by virtue of the comments made, the Respondent must appreciate that threatening 
termination in his own words “to stir him up a little” went to the heart of the contractual obligation owed by the Respondent to 
the Applicant.  The Commission’s view is that the Respondent repudiated its contractual obligation to the Applicant and as a 
result the Applicant had a right to consider that the employment relationship with the Respondent was concluded as at Friday, 
14 January 2005.  In all of the circumstances and having regard to the evidence of both the Respondent and the Applicant it is 
the Commission’s view that when the Applicant concluded employment with the Respondent he had been constructively 
dismissed. 

44 It is the Commission’s view that there was no option for the Applicant other than to resign and that further had he not resigned 
his services would have been terminated.  The principles enunciated by Rowland J of the Industrial Appeal Court in The 
Attorney General v. WA Prison Officers’ Union of Workers (1995) 75 WAIG 3166 are applied for the purpose of this 
determination. 

45 Having determined there was a dismissal the Commission is obliged to assess whether in all of the circumstances the dismissal 
was unfair.  In this Commission the test for determining whether a dismissal is unfair or not is well settled.  Whether the 
employer acted harshly, unfairly or oppressively so as to amount to an abuse of the right of an employer to dismiss an 
employee is to be found in the decision of the IAC in Undercliffe Nursing Home v. Federated Miscellaneous Workers’ Union 
of Australia, Hospital Service and Miscellaneous WA Branch (1985) 65 WAIG 385.  The onus is on the Applicant to establish 
that the dismissal was, in all the circumstances, unfair. 

46 The Commission finds that the Applicant was treated harshly at times by the Respondent. Over the period of his employment, 
the Applicant increasingly lost confidence in his ability to perform and further, in uncontroverted evidence, began behaving 
inappropriately.  Additionally, the Applicant did not get on with other employees, including the apprentices.  The Commission 
finds this was increasingly evident following the Williams incident.  The Commission also finds that the Applicant had some 
concerns regarding the issue of safety, including electrical safety and was gradually over the period of his employment, losing 
confidence in the idea of an electrical apprenticeship.  The Commission finds the manner in which the dismissal was executed, 
was in all of the circumstances and on the tests that are well settled in this Commission, harsh and unfair.  The Commission 
finds that the Applicant has discharged the onus of showing that the dismissal was unfair in all of the circumstances.   

47 The Applicant is not seeking reinstatement and the Commission is satisfied on the evidence that the working relationship 
between the Applicant and the Respondent has broken down such that an order for reinstatement would in this case be 
impracticable.  Additionally and relevant to any consideration is that the Applicant is now actively involved in training 
preparations for a plumbing apprenticeship in Western Australia.  The Commission turns, therefore, to the question of 
compensation and so doing applies the principles as set out in Ramsay Bogunovich v. Bayside Western Australia Pty Ltd 
(1998) 78 WAIG 3635.  The total amount sought by the Applicant is compensation for loss being $4,316.32 calculated from 15 
January 2005 through until 9 May 2005 appear, a period of 16 weeks.  This amount excludes the $100 earned by the Applicant 
through work experience in the plumbing industry and the three days’ wages testified by the Respondent as being owed at the 
conclusion of the Applicant’s employment.   

48 On the basis of the testimony given by the Applicant’s father the Applicant attended the electrical pre-apprenticeship course 
for a month following his employment with the Respondent.  However, the Applicant lost interest in becoming an electrician 
and worked towards gaining an apprenticeship in the plumbing industry.  Indeed, the Applicant’s own evidence was similar in 
this regard.   

49 On the evidence before the Commission I am satisfied in part that the Applicant took reasonable steps to mitigate his loss. The 
Applicant applied for a pre-apprenticeship course and commenced that course immediately following his termination.  
Additionally, the Applicant participated in work experience with his uncle, a licensed plumber.  During this period he earned in 
the order of $100.   

50 The Commission finds that the Applicant ought to receive four weeks’ compensation for loss rather than the 16 weeks’ 
claimed.  It is the Commission’s view that the Applicant would have left the Respondent of his own volition and moved away 
from an electrical apprenticeship and into another industry for several reasons: his fear of electricity on the one hand and, on 
the other, his understanding that the plumbing industry would be more lucrative.   

51 Taking into account the compensation for loss based on a weekly average of $276, less income received of $100, it is the 
Commission’s assessment that the compensation to be ordered as the loss caused by the dismissal which has been established 
is an amount of $1,004.10. Additionally, there is three days’ outstanding wages owed to the Applicant, an amount of $165.60.  
The total amount to be ordered equals $1,335.30.   

52 Given the Applicant is currently in training and the amount is relatively minor, I find that the payment should be made within 
seven days of the date of issuance of the Order. 

53 A Minute of Proposed Order now issues reflecting these Reasons for Decision. 
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Result Application alleging unfair dismissal upheld and compensation ordered in part. 
 
 

Declaration and Order 
HAVING HEARD Ms K. Wroughton (of counsel) on behalf of the Applicant and Mr J. Gregorio on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it by Industrial Relations Act 1979, hereby: 

(1) ORDERS THAT the name of the Respondent to these proceedings be amended to Westpoint Electrics Pty Ltd. 
(2) DECLARES THAT Timothy Burns was unfairly dismissed by Westpoint Electrics Pty Ltd on 14 January 2005 

and that reinstatement is impracticable. 
(3) ORDERS THAT within (7) days of the date of the issuance of this Order, Westpoint Electrics Pty Ltd shall pay 

to Timothy Burns the amount of $1,335.30 as compensation for his loss. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
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Catchwords Industrial law – Termination of employment – Harsh, oppressive and unfair dismissal – Whether 

applicant a casual employee of respondent – Whether applicant dismissed – Principles applied – 
Summary dismissal justified – Fundamental breach of contract of employment by applicant - 
Application dismissed – Industrial Relations Act 1979 (WA) s 23A, s 29(1)(b)(i) 

Result Order issued 
Representation 
Applicant In person 
Respondent Mr O Miranda 
 
 

Reasons for Decision 
1 By this application the applicant claims that his dismissal from his employment with the respondent on or about 28 November 

2004 was harsh, oppressive and unfair.  The applicant claims orders for compensation pursuant to s 23A of the Industrial 
Relations Act 1979 (“the Act”). 

2 The respondent objected to and opposed the applicant's claim.  The evidence adduced in this matter was relatively brief and 
was as follows.  The applicant commenced employment on a casual basis on or about 15 November 2004 as a sous chef.  The 
applicant testified that at or about the time of his engagement as a casual employee, he was led to believe from the 
respondent, that he could look forward to permanent employment as the then head chef was soon to leave.  The applicant 
worked approximately 20 hours per week over his period of employment but those hours were irregular.  He testified that 
generally, towards the end of each engagement, the respondent would inform him as to when he was next needed in the 
kitchen. 



3320 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

3 The relevant events leading to the dismissal of the applicant occurred on 28 November.  The applicant testified he was 
cooking food for lunches at the respondent's restaurant.  A patron in the restaurant ordered a chicken meal.  The applicant 
retrieved chicken from the kitchen fridges and considered that the chicken smelt and was not suitable to cook.  He informed 
the head chef “Tony” of this but was told by Tony that the meat was fine and he should prepare it.  The applicant refused and 
requested the dining staff to ask the customer to order another dish. 

4 At about this time, Mrs Miranda, the proprietor’s wife, who also cooks, came into the kitchen to inquire what was occurring.  
She told the applicant that the chicken meat was fresh and that he should prepare it.  Mrs Miranda testified that when she told 
the applicant this, he responded aggressively and said words to the effect of “you f...  old woman do it yourself I will not do it 
for you.”  Mrs Miranda testified that she became very upset at the applicant's response and language, and this made her cry.  
Mrs Miranda is 68 years old. 

5 Mrs Miranda said that when this occurred, Tony came into the kitchen to ask what the problem was and Mrs Miranda told 
him what occurred.  Her testimony was that the applicant and Tony went outside of the kitchen and she was standing in a 
place where she could hear their conversation.  She testified that the applicant confirmed that he had spoken to Mrs Miranda 
in this fashion and that he was not sorry for it. 

6 The applicant denied that he swore but simply said he preferred not to cook the food but if it was to be cooked, then Mrs 
Miranda could do it herself. 

7 The proprietor, Mr Miranda also testified.  He referred to and read a statement prepared by him which statement was annexed 
to the respondent's notice of answer and counterproposal filed in the proceedings.  His evidence was as follows: 

“As it was a Sunday lunch service and was not envisaged to be a busy service the Head chef decided to place Mr Despot 
on the a la carte service while he attend (sic) to other duties. This was to see if Mr Despot was able to cope it was not a 
very lunch maybe 40 covers (usually 140). He had the help of senior staff and Mrs Miranda. A problem arose with the 
breast of chicken which is marinated in spices and olive oil Mr Despot started screaming this chicken is off and without 
consulting the chef first told tthe (sic) wait staff to tell the customer I am not cooking this chicken for you its shit. First of 
all the chicken was 24 hours old ,secondly he told the chef if you want to serve it cook it your f…king self, the chef replied 
marinate more if you need it not hearing the expletive. Mrs Miranda told him the chicken was fine with which Mr Despot 
replied f…k off you old woman that visabily (sic) upset her. As service ceased Mrs Miranda made a complaint to the head 
chef who went to Mr Despot and asked him did he verbally abuse Mrs Miranda with which he replied yes and I don’t give 
a shit. The head chef terminated Mr Despot on the grounds of using abusive language to the proprieter (sic) Other 
kitchen staff witnessed the events as stated. All monies owed to Mr Despot was paid to him prior to vacating the 
premises.” 

8 Mr Miranda said that he could not believe what the applicant said to his wife also in the presence of others in the kitchen.  He 
testified that he was so upset by the applicant's conduct that he wanted to “press charges” and obtain a restraining order from 
the police.  Mr Miranda testified that the applicant was immediately dismissed because of his conduct in abusing his wife. 

Consideration 
9 The first issue that requires determination is the status of the applicant's employment in the context of his claim that he was 

harshly, oppressively and unfairly dismissed by the respondent.  Whether an employee is truly a casual employee, that being 
engaged on a series of separate contracts of employment, or not, is a question largely of fact: Serco (Australia) Pty Ltd v John 
Joseph Moreno (1996) 76 WAIG 937.  Whilst it was not raised as an issue during the proceedings, I am satisfied that the 
applicant's employment, from the evidence, would be subject to the Restaurant, Tea Room and Catering Workers Award, 
1979.  This award at cl 11 - Casual Employees, enables the engagement by an employer of an employee on a casual basis for 
no less than two consecutive hours per shift.  A casual contract of employment may be terminated by either party on the 
giving of 1 hours notice or 1 hours pay, as the case may be. 

10 In this case, it is at least arguable that the applicant was not employed on an ongoing basis and that he was requested and 
attended for work on each separate occasion when required.  In those circumstances, generally speaking, each engagement 
would constitute a separate and distinct contract of employment for a fixed period, ending at the expiry of each engagement.  
In those circumstances, the failure to re-engage a truly casual employee, would not constitute a dismissal for the purposes of s 
29(1)(b)(i) of the Act. 

11 On the evidence, it was not entirely clear as to when the applicant was “dismissed”.  That is, it is not clear whether the 
applicant left the respondent’s premises at the time he would normally conclude any engagement, or whether the engagement 
was brought to an end earlier than ordinarily would be the case. 

12 Be that as it may assuming for present purposes that the applicant was indeed dismissed by the respondent, I am far from 
persuaded on the evidence before the Commission, that such a dismissal could be regarded as harsh, oppressive or unfair.  
Given the weight of evidence, from both Mr and Mrs Miranda, as to the conduct of the applicant, which evidence I accept, it 
is difficult to see how the applicant can now complain he has been unfairly dealt with.  I accept the evidence of Mrs Miranda, 
of senior years, who when giving evidence, became upset when re-living the events that occurred in the restaurant kitchen 
many months ago.  I have no reason to doubt that she was telling the Commission the truth.  Her evidence was also supported 
by that of Mr Miranda, who said he was present at the time of the relevant incident. 

13 An employee cannot abuse his or her employer in such a fashion, and unless there are exceptional circumstances of 
provocation, expect to be retained in employment in those circumstances.  Use of foul language and abuse of an employer is 
grounds for summary dismissal for misconduct, with such conduct amounting to a fundamental breach of the contract of 
employment.  I am not to any extent satisfied that the applicant was, on the evidence before the Commission, provoked or 
otherwise there was any justification for his outburst. 

14 The application will be dismissed.   
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Order 
HAVING heard Mr M Despot on his own behalf and Mr O Miranda on behalf of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 (“the Act”), hereby orders – 

THAT the application be and is hereby dismissed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

2005 WAIRC 02555 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GRAHAM EVANS 
APPLICANT 

-v- 
TAMMIN ABATTOIRS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD THURSDAY, 30 JUNE 2005 
DELIVERED TUESDAY, 6 SEPTEMBER 2005 
FILE NO. APPL 1702 OF 2004 
CITATION NO. 2005 WAIRC 02555 
 
 
Catchwords Industrial Law (WA) - Termination of employment – Harsh, oppressive and unfair dismissal – 

Whether dismissal or abandonment of employment – Intent of parties considered – No dismissal at 
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Result Application alleging unfair dismissal dismissed for want of jurisdiction 
Representation 
Applicant Mr R Harrison (of counsel) 
Respondent Mr H Paiker (of counsel) 
 
 

Reasons for Decision 
1 This is an application by Graham Evans (“the applicant”) pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the 

Act”).  The applicant alleges he was unfairly dismissed from his position as a slaughterman with Tammin Abbs Meat Works 
(“the respondent”) on or about 5 October 2004.  The respondent disputes that the applicant was terminated and argues that the 
applicant ceased employment with the respondent of his own volition. 

2 At the commencement of the proceedings it became apparent that the respondent had been incorrectly named.  As both parties 
consented to the respondent’s name being amended and taking into account the Commission’s powers under s27(1)(m) of the 
Act I formed the view that it was appropriate in the circumstances to amend the respondent’s name.  I therefore propose to 
issue an order that Tammin Abbs Meat Works be deleted as the named respondent to this application and be substituted by 
Tammin Abattoirs Pty Ltd. 
Background 
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3 The applicant worked on an intermittent basis as a slaughterman for the respondent from May 2004 and the applicant’s most 
recent period of employment with the respondent was from 2 September 2004 to 5 October 2004.  The respondent did not raise 
any specific issues about the applicant’s performance during this period and it was not in dispute that the cessation of the 
applicant’s employment with the respondent arose as a result of an altercation on 5 October 2004 between the applicant and the 
recently appointed abattoir manager, Mr Bill Taiki. 
Applicant’s evidence 

4 Even though the applicant understood that his last date of employment with the respondent was 4 October 2004 he stated that it 
could have been 5 October 2004 as claimed by the respondent.  The applicant gave evidence that after he started work on 
5 October 2004 he was approached by Mr Taiki whilst he was working on the A-frame and that Mr Taiki told him that he was 
to use a procedure known as rodding the weasand (“rodding”) which was a process which stopped waste emanating from a 
carcass when undertaking slaughtering duties.  The applicant explained that this process was necessary as waste not properly 
contained when processing a carcass could spill onto the carcass and this would lead to the carcass being contaminated and it 
was possible that as a result it may not be sold.  When Mr Taiki approached the applicant about undertaking this procedure the 
applicant asked him how to do it as he understood that there were two ways of rodding sheep.  The applicant stated that Mr 
Taiki then asked the senior slaughterman Mr Norman Netherway to show the applicant how to undertake the procedure and 
that after he did so the applicant told Mr Taiki that he knew how to undertake rodding.  The applicant stated that at this point 
Mr Taiki told him to do it his way or ‘fuck off’.  The applicant gave evidence that after Mr Taiki said this to him he left the 
respondent’s premises.  The applicant stated that when he had this conversation with Mr Taiki one of his colleagues Mr John 
Bucowski was approximately five yards away from him and that no-one else was within 20 yards of him except the trainee 
whom the applicant was teaching, who was approximately six to ten yards away. 

5 The applicant stated that after ceasing employment with the respondent he applied for approximately 30 or 40 various jobs 
across a wide range of industries and he was successful in obtaining approximately three days of casual work in a boning room 
as well as four to six weeks full time work as a leading hand in Gingin. 

6 The applicant stated that he saw no reason why he should not be reinstated to his previous position as he had 48 years of 
experience as a slaughterman and had been in charge of two abattoirs. 

7 Under cross-examination it was put to the applicant that he was required to use a clip during the rodding procedure.  The 
applicant stated that he knew about using a clip and that he was using a clip when undertaking his work on the day of the 
incident.  The applicant stated that he asked Mr Taiki to show him how to do the rodding because there are two ways to do this 
procedure and the applicant gave evidence that he did not know which way he was being required to ‘tie’ the weasand as a 
stainless steel rod had never been used at the abattoir to undertake this procedure.  The applicant stated that he told Mr Taiki 
that he would do it the way he was shown but Mr Taiki told him to ‘fuck off’ as he thought the applicant was being smart and 
the applicant stated that Mr Taiki then walked him out to the showers and he claimed Mr Taiki told him to ‘fuck off’ a second 
time.  The applicant denied that he told Mr Netherway to ‘fuck off’ and that he was not going to do the procedure the way 
Mr Taiki wanted him to. 

8 The applicant maintained that another of the respondent’s employees Mr Albert Fourie would not have heard his conversation 
with Mr Taiki because he was 30 yards away from both the applicant and Mr Taiki. 

9 Under re-examination the applicant maintained that he did not tell Mr Taiki to ‘stick his job’. 
10 Mr Bucowski was summonsed to give evidence.  Mr Bucowski stated that he was working near the applicant on 5 October 

2004 and that he was aware of an incident between Mr Taiki and the applicant on this date.  Mr Bucowski said he was 
approximately five metres away from the applicant when he saw Mr Taiki approach the applicant.  Mr Bucowski stated that he 
heard Mr Taiki ask the applicant to rod the weasand and the applicant then asked Mr Taiki to “show me how to do it”.  Mr 
Bucowski stated that he heard Mr Taiki then tell the applicant ‘if you don’t like it fuck off’.  Mr Bucowski stated that the 
applicant then left the slaughtering floor on his own and he had no idea where the applicant went. 

11 Under cross-examination Mr Bucowski stated that the rodding procedure was not undertaken at the respondent’s premises 
prior to 5 October 2004 and that it was Mr Taiki who introduced this procedure at the abattoir.  Mr Bucowski understood that it 
was as a result of being required to undertake rodding that the applicant asked Mr Taiki to show him how to do it.  
Mr Bucowski stated that he heard the applicant asking Mr Taiki to show him how to do it and again stated that Mr Taiki then 
told the applicant ‘if you don’t like it fuck off’.  Mr Bucowski could not recall the applicant saying anything to Mr Netherway 
and he stated that he did not see Mr Netherway showing the applicant this procedure nor did he hear the applicant swear.  
Mr Bucowski stated that he did not see Mr Fourie on the floor at the time of the incident and he stated that there were 
approximately 14 workers on the floor at the time of this incident and he was unaware of exactly where they were.  
Mr Bucowski stated that even though he was the applicant’s friend he had not seen him for three or four months. 
Respondent’s evidence 

12 Ms Sandra De Quintal is one of the respondent’s directors.  Ms De Quintal stated that the respondent’s business was seasonal 
and that the abattoir had been trading on a regular basis since 2 September 2004 after opening in April 2004 and shutting down 
for a month or two mid 2004.  Ms De Quintal stated that the applicant initially worked with the respondent in May 2004 and 
that he recommenced employment with the respondent on 2 September 2004 and worked approximately 20 days in the period 
up to 5 October 2004.  Ms De Quintal stated that on some days the applicant did not turn up for work.  Ms De Quintal 
submitted records of the dates the applicant worked with the respondent and she confirmed that the applicant’s last day of work 
for the respondent was 5 October 2004 (see Exhibit R1). 

13 Ms De Quintal stated that Mr Taiki’s first day of work was 5 October 2004.  Ms De Quintal stated that if an employee was to 
be dismissed it would be done in writing and not verbally and that if Mr Taiki had an issue with an employee she would need 
to be consulted prior to any employee being terminated.  Ms De Quintal stated that the respondent was reluctant to terminate 
an employee because it was costly to train new staff.  Ms De Quintal stated that she was unaware that the applicant had left the 
abattoir on 5 October 2004 and when she later discovered that the applicant no longer worked for the respondent she was told 
that the applicant had left because he had refused to undertake a specific task.  Ms De Quintal stated that once she was advised 
that the applicant had left she paid the applicant’s wages up to 5 October 2004. 

14 Under cross-examination Ms De Quintal stated that even though the respondent did not have written procedures for 
terminating an employee, Mr Taiki was aware of the respondent’s termination procedures. 

15 Mr Taiki commenced employment on 5 October 2004 as the respondent’s manager and he currently remains in this position.  
Mr Taiki stated that prior to commencing employment with the respondent he was aware that there was a problem with 
contamination of carcasses because they were not being properly processed.  Mr Taiki stated that strict guidelines are in place 
dealing with the handling of carcasses. 
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16 Mr Taiki stated that on the morning of 5 October 2004 he was overseeing employees on the floor of the abattoir and observed 
the applicant tying the weasand of a carcass with his hand and not using a clip as required.  Mr Taiki stated that after he 
approached the applicant and told him that he was supposed to undertake rodding with a stainless steel rod and then clip the 
weasand and then push it up with the stainless steel rod again the applicant asked Mr Taiki to show him how he should do it.  
Mr Taiki stated that he stopped the production chain and even though he knew how to undertake rodding he asked the senior 
slaughterman Mr Netherway to show the applicant the procedure as he did not believe that floor duties formed part of his role.  
Mr Taiki stated that after he stopped the production process he asked the employees working on the floor to gather around the 
applicant’s work station.  Mr Taiki stated that Mr Bucowski was approximately six metres away from the applicant’s work 
station when Mr Netherway’s demonstration took place.  Mr Taiki stated that Mr Netherway showed the applicant as well as 
other employees on the floor the correct procedure and he stated that after the demonstration the applicant told him that he 
would not use this procedure because when he worked in Melbourne the weasand was tied.  Mr Taiki then told the applicant 
that the correct way to rod the weasand was as shown to the applicant by Mr Netherway and he told the applicant that using a 
stainless steel rod and clip was the correct procedure and that was how he was to do it.  Mr Taiki stated the applicant then told 
him to ‘get fucked’ and walked off the production floor to the change rooms.  Mr Taiki gave evidence that he did not tell the 
applicant ‘if you don’t like it you can fuck off’.  Mr Taiki stated that after the applicant walked off Mr Bucowski followed him 
and that work did not recommence until Mr Bucowski returned to the floor as he was an integral part of the production process. 

17 Mr Taiki stated that once work on the floor recommenced he approached the applicant when he was leaving the respondent’s 
premises and asked him what was going on.  Mr Taiki stated the applicant said that he was not going to continue working at 
the abattoir and left. 

“What did he say?---He said "Look, I'm not going - - I'm not going to work here, I don't need to work here and I'm 
going". 
And that was it?---That's it. 
Now, did you terminate his employment in any way?---No.” 

(Transcript page 39) 
18 Mr Taiki stated that he did not terminate the applicant as he had no authority to do so and that he subsequently contacted the 

respondent’s head office and told the respondent about the applicant’s actions. 
19 Mr Taiki stated that Mr Fourie was on the floor at the time of this incident. 
20 Under cross-examination Mr Taiki disagreed that he did not know how to undertake rodding.  When it was put to Mr Taiki that 

there were two ways to rod the weasand, Mr Taiki stated that even though there were lots of ways to perform this procedure 
there was only one correct way and that was to use a sterilised rod and that the slaughterman’s hands should not be used during 
this process.  It was put to Mr Taiki that employees on the floor at the time of the incident did not gather around when 
Mr Netherway demonstrated the rodding process.  Mr Taiki stated that after the production process was stopped approximately 
twelve employees viewed Mr Netherway’s demonstration.  Mr Taiki maintained that when he approached the applicant after 
the incident he did not tell him that he had to leave without taking a shower nor did he tell him to ‘fuck off’. 

21 Mr Netherway works as a senior slaughterman with the respondent and has worked in the meat industry for approximately 
30 years.  Mr Netherway stated that whilst he was working on the floor on 5 October 2004 the production chain was stopped 
and he was asked by Mr Taiki to show the applicant how to tie the weasand.  Mr Netherway stated that when he demonstrated 
the procedure for the applicant there was a young person present and that Mr Fourie, Mr Taiki and other workers were standing 
around watching.  Mr Netherway gave evidence that after completing the demonstration he could not recall the discussion 
between the applicant and Mr Taiki but he stated that he heard a conversation between them.  Mr Netherway said that after 
completing the demonstration he returned to his own station and waited for the production chain to re-start.  Mr Netherway 
said that he then saw the applicant leaving the floor on his own and Mr Bucowski followed him and he stated that once 
Mr Bucowski returned to his station work recommenced. 

22 Under cross-examination Mr Netherway stated that there was only one way to rod the weasand and Mr Netherway stated that 
the applicant probably knew how to undertake this procedure.  Mr Netherway stated that there were between five and eight 
employees around him at the time he was explaining the rodding procedure to the applicant. 

23 Mr Fourie was employed by the respondent until 27 January 2005.  Mr Fourie stated that as at 5 October 2004 he was 
employed as the respondent’s quality assurance officer and that prior to this he had been the general manager of the abattoir.  
Mr Fourie stated that he was aware that there was a problem with spillage on carcasses and that he advised Mr Taiki of this 
problem prior to the commencement of his employment with the respondent and Mr Fourie stated that the applicant was not 
clipping the weasand of the carcass but instead tying a knot with his hands when dealing with a carcass. 

24 Mr Fourie stated that he was on the floor close to the A-frame on 5 October 2004 and he saw Mr Taiki stop the production 
process.  Mr Fourie stated that employees on the production floor then gathered around the applicant’s work area whilst 
Mr Netherway showed the applicant the proper way to undertake rodding.  Mr Fourie stated that the applicant told Mr Taiki 
that he would not do it as shown, as he did not do it like this in Melbourne.  Mr Fourie gave evidence that Mr Taiki did not 
swear at the applicant but told the applicant to do his job.  Mr Fourie gave evidence that the applicant then told Mr Taiki to 
"Fuck off. I won't do it like that" and "Stick the fucking job up your arse" (transcript page 54) and the applicant then walked 
off the floor.  Mr Fourie stated that after the production chain restarted Mr Taiki went to the change rooms and subsequently 
returned to the floor.  Mr Fourie stated that when Mr Taiki returned he told him that "Mr Evans took off. He's no longer 
employed. He walk (sic) off the floor" (transcript page 55). 

25 Mr Fourie understood that there was only one way to undertake rodding and that was the correct way and if it was done any 
other way it would lead to spillage and this would cost the respondent money. 

26 Under cross-examination Mr Fourie stated that he prepared a statement of his own volition about the incident on 5 October 
2004, on or about 6 or 7 October 2004.  Mr Fourie stated that even though he was aware that spillage was a problem at the 
abattoir prior to October 2004 he did not have the knowledge to deal with this issue.  Mr Fourie reiterated that he did not hear 
Mr Taiki tell the applicant to ‘fuck off’. 
Submissions  

27 The applicant maintains that he was unfairly terminated and that he did not cease his employment with the respondent of his 
own volition.  The applicant argues that credibility is an issue as there are two versions of events, one version supported by the 
evidence of Mr Taiki and Mr Fourie and the other by the evidence of the applicant and Mr Bucowski.  The applicant argues 
that the evidence he gave and the evidence given by Mr Bucowski was credible and there was no reason for them to give any  
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evidence to the contrary.  The applicant maintains that Mr Taiki was exerting his authority on his first day of work and that 
this therefore adds weight to the applicant’s evidence that Mr Taiki abused the applicant.  Even though there was confusion as 
to how many people may have been around at the time Mr Netherway was showing the applicant how to rod the weasand this 
is not critical to the dispute between the applicant and Mr Taiki.  The applicant maintains that as he has consistently pursued 
this matter on the basis that he believed he was unfairly terminated this is in line with his evidence of what occurred on 
5 October 2004. The applicant is seeking reinstatement or in the alternative compensation. 

28 The applicant argues that as a number of events relevant to the application’s cessation of employment with the respondent were 
not put to the applicant by the respondent they cannot be relied upon by the respondent (see Browne v Dunn (1893) 6 LR 67). 

29 The respondent claims that the applicant was not terminated and argues that even if the Commission finds that the applicant 
was told to ‘fuck off’ by Mr Taiki this did not constitute a termination in the context of the work environment within which the 
applicant worked.  The respondent maintains that the applicant’s evidence was vague and the respondent’s version of events 
about the incident between Mr Taiki and the applicant is credible and believable.  The respondent also argues that the evidence 
given by its main witnesses Mr Taiki and Mr Fourie was not broken down during cross-examination.  The respondent 
maintains that the applicant was upset at being shown how to rod the weasand and claims that the applicant’s reaction to being 
shown how to rod the weasand was that of a person who was humiliated in front of a junior employee and that it was unlikely 
that Mr Taiki would behave in the manner described by the applicant on his first day of work.  The respondent argues that in 
the circumstances it was likely that the applicant said the words the respondent’s witnesses claim he stated to Mr Taiki and 
walked off, thereby abandoning his employment. 
Findings and Conclusions 
Credibility 

30 I listened carefully to the evidence given by each witness.  I have some concerns about the evidence given by the applicant.  I 
found the applicant to be tentative at times whilst giving evidence and he was unable to give much detail at all about the events 
of the morning of 5 October 2004.  I find that the applicant’s limited recollection of the incident which took place on 5 October 
2004 was implausible in parts and that some of his evidence was inconsistent with Mr Bucowski’s evidence.  Further, the 
weight of evidence is against the applicant in relation to critical issues. 

31 The applicant’s evidence that he was using a clip on the weasand when Mr Taiki approached him on 5 October 2004 is 
implausible as both Mr Taiki and Mr Fourie stated that they saw the applicant using his hands to tie a knot when processing the 
carcass as opposed to using a clip and Mr Taiki would have had no reason to stop the production process and have 
Mr Netherway show the applicant the correct way to rod the weasand if the applicant was correctly undertaking the rodding 
procedure as he claimed.  The applicant gave evidence that Mr Taiki walked him to the change rooms yet no other witness 
corroborated this evidence, including Mr Bucowski.  Indeed, Mr Bucowski gave contrary evidence about the events which 
took place after the applicant’s conversation with Mr Taiki.  I have concerns about Mr Bucowski’s recollection of events and 
the weight of evidence is also against some of his claims about the events of 5 October 2004.  Even though Mr Bucowski’s 
movements after the altercation between Mr Taiki and the applicant was not put to Mr Bucowski, Mr Bucowski’s recollection 
was that following the applicant’s discussion with Mr Taiki the applicant left the floor and he did not follow him.  However, 
this contrasts with the evidence of Mr Taiki and Mr Netherway that the production process was stopped because Mr Bucowski 
followed the applicant from the floor.  I am surprised that Mr Bucowski could not recall approaching the applicant after he had 
left the floor, as confirmed by two witnesses.  In my view Mr Bucowski’s evidence about the events of 5 October 2004 is 
therefore unreliable. 

32 On the other hand it is my view and I find that the evidence given by all of the respondent’s witnesses was given in a 
straightforward and considered manner and that the evidence given by each of the respondent’s witnesses was plausible and 
consistent.  I therefore accept all of the evidence given on behalf of the respondent.  As a result I conclude that where the 
evidence given by the applicant and Mr Bucowski differs from the evidence given by the respondent’s witnesses I prefer the 
evidence of the respondent’s witnesses. 
Was there a termination at the initiative of the employer? 

33 In relation to an unfair dismissal claim brought pursuant to s29(1)(b)(i) of the Act, it is incumbent upon an applicant, on the 
balance of probabilities, to demonstrate that he or she has been dismissed by an employer to attract the Commission’s 
jurisdiction. 

34 In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205, the Full Court of the Industrial Relations Court 
of Australia said: 

“…‘termination at the initiative of the employer’ involves a ‘termination in which the action of the employer is the principal 
contributing factor which leads to the termination of the employment relationship … [A]n important feature is that the act 
of the employer results directly or consequentially in the termination of the employment and the employment relationship is 
not voluntarily left by the employee.  That is, had the employer not taken the action it did, the employee would have 
remained in the employment relationship’.” 
(See ‘Law of Employment’ Macken, O’Grady, Sappideen and Warburton 5th Edition page 326.) 

35 After considering the evidence given in these proceedings I find that the Commission does not have jurisdiction to deal with 
this application as it is my view that the applicant ceased employment with the respondent on 5 October 2004 of his own 
volition and not at the respondent’s instigation or because of any action on the part of the respondent.  I therefore find that the 
applicant was not dismissed. 

36 Paragraph 3 of this decision sets out the relevant background concerning the applicant’s employment with the respondent. 
37 Given that I accept the evidence given on behalf of the respondent in preference to the evidence given by the applicant and 

Mr Bucowski where there is any inconsistency, I make the following findings. 
38 I find that the applicant was an experienced slaughterman of many years standing prior to commencing employment with the 

respondent.  I find that prior to Mr Taiki commencing employment on 5 October 2004 he was aware that spillage onto 
carcasses was an issue for the respondent and I accept that once Mr Taiki became aware that the applicant was not using a clip 
to tie the weasand he asked the senior slaughterman Mr Netherway to show the applicant the proper rodding procedure.  I find 
that Mr Netherway demonstrated the correct procedure to the applicant and a number of other workers on the production floor 
after the production process had been shut down for this demonstration to take place and I find that Mr Taiki then told the 
applicant to undertake his job using this procedure.  As I accept the respondent’s evidence in preference to that given by the 
applicant and Mr Bucowski I find that in response the applicant told Mr Taiki that he would not undertake rodding in the way  
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he was shown as he did not have to do it like this in Melbourne.  I find that the applicant then told Mr Taiki to ‘get fucked’ and 
walked off the production floor to the change rooms on his own.  I find that after the applicant was shown how to undertake 
the rodding procedure Mr Taiki did not tell the applicant ‘if you don’t like it you can fuck off’ and I accept that Mr Taiki did 
not say anything to the applicant that would lead the applicant to believe that he should leave the respondent’s premises or that 
he was terminated.  I find that after the exchange between Mr Taiki and the applicant the applicant left the production floor of 
his own accord and he was followed by Mr Bucowski.  I find that the applicant was not escorted to the change rooms by 
Mr Taiki as claimed by the applicant because I accept that the production process, which had been stopped for the 
demonstration to take place could not recommence until Mr Bucowski returned.  I find that after the production chain restarted 
Mr Taiki approached the applicant in the change rooms and asked the applicant what he was doing and the applicant 
responded by telling Mr Taiki that he was not going to remain working at the abattoir and then left the respondent’s premises. 

39 In reaching the conclusion that the applicant ceased employment with the respondent of his own volition I also take into 
account that Mr Taiki had no authority to terminate an employee as an employee’s termination could only be effected after 
consultation with Ms De Quintal. 

40 The applicant argued that as the rule in Browne v Dunn (op cit) had not been complied with by the respondent when cross-
examining the applicant and Mr Bucowski and that as a result of relevant issues not being put to these witnesses this prejudiced 
the applicant’s case.  Even though some issues were not put to the applicant and Mr Bucowski it is my view that the matters 
not put to the applicant and Mr Bucowski by the respondent were not central to the issues in dispute in relation to this 
application and I find that it is not necessary for a witness to be cross-examined on all aspects of the evidence they gave in 
examination-in-chief.  The issue for determination in this instance was whether or not the applicant was terminated by the 
respondent and the central issue was what transpired between the applicant and Mr Taiki after Mr Netherway demonstrated the 
rodding procedure.  Both the applicant and Mr Taiki gave their versions of the events in examination-in-chief and it was put to 
the applicant in cross-examination that the respondent denied that Mr Taiki told the applicant to ‘fuck off’ on 5 October 2004 
and that Mr Fourie heard his conversation with Mr Taiki.  As the applicant had the opportunity to give his evidence about his 
conversation with Mr Taiki and to respond to Mr Taiki’s recollection of the conversation as well as the whereabouts of Mr 
Fourie during the incident it is my view that the applicant’s case was not compromised when applying the rule in Browne v 
Dunn (op cit). 

41 In the circumstances I find that the applicant left the respondent’s employment of his own volition on 5 October 2004 and was 
not terminated and that the applicant abandoned his employment with the respondent. It therefore follows that as the applicant 
was not terminated by the respondent the Commission does not have jurisdiction to deal with this application. 

42 An order will now issue dismissing this application. 
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Reasons for Decision 
(Ex Tempore) 

1 The application before the Commission is one brought by Ms Natalie Everett against Seeds City Group Pty Ltd trading as 
Willetton Supermarket.  The application alleges that the applicant was employed as the respondent's store manager between 
19 July 2004 and 25 October 2004, having been previously employed for some years it seems, by the previous owner of the 
respondent. 

2 The applicant alleges that on or about that date, that is, 25 October 2004, she was harshly and unfairly dismissed by the 
employer on the basis that she wasn't made redundant genuinely, but was dismissed without good reason.  The applicant and 
Mr Zheng, the principal of the respondent, have given evidence and I summarise their testimony as follows. 

3 The applicant, as I have already observed, was previously employed by the former owner of the respondent business for some 
years.  She testified that when the respondent took over the business in July 2004 Mr Zheng indicated to her that she would 
continue on in her position as store manager as she had worked under the previous owner.  Her evidence was she continued in 
that capacity as the store manager undertaking the same duties and running the store in the same fashion as she had done 
previously. 

4 The applicant's evidence was that Mr Zheng was not in the respondent's store during the day every day, but on more 
occasions than not, came into the store later in the afternoon and the early evening.  The applicant testified that on or about 22 
October she and Mr Zheng had a discussion about various matters which appears to have taken the form more of an argument.  
Those matters, on the applicant's testimony, related to various health and safety matters, regulation of aspects of the 
supermarket, and other conditions. 

5 The applicant then testified that on the last day of her employment, 25 October 2004, she attended as usual at about 6.45am 
and opened the store.  She became aware that day that there seemed to have been some changes put in place amongst staff in 
terms of shift and roster arrangements, which made the applicant somewhat suspicious.   

6 At about 9.00am that morning Mr Zheng arrived at the store and requested that the applicant provide to him the FAL purchase 
card and the keys to the store.  She was then given a letter tendered as exhibit A1 which effectively terminated the applicant's 
employment summarily on the grounds of redundancy as referred to in the letter.  The applicant testified that she was taken 
completely by surprise by this and at the time she was given the letter she was given no reason for her dismissal.  She was 
requested to sign the letter acknowledging certain payments made to her, which she refused.   

7 The applicant then said that later in that week she attempted to discuss the matter further with Mr Zheng of the respondent, 
but he refused to speak with her and ultimately she commenced these proceedings.  It also seems that some days later in that 
week, on 28 October 2004, the applicant received a further letter which was exhibit A2, referring to a different level of 
payment by way of wages in lieu of notice and annual leave accrued. 

8 The applicant commenced looking for alternative employment immediately after her dismissal and secured employment on a 
casual basis in November 2004, she informed the Commission.  She also then sought and obtained other employment in 
December and January 2005, returned to university studies full-time, and has continued casual employment since that time. 

9 The applicant, in essence, says to the Commission that she was unfairly dismissed because she was not made redundant at all 
and, moreover, had no prior notice of her impending dismissal for performance reasons.  

10 Mr Zheng gave evidence on behalf of the respondent.  He testified that the respondent acquired the business of the 
supermarket in July 2004.  He also said which evidence is of course hearsay, that the previous owner of the respondent 
business informed him that the store hadn't performed that well with the applicant as manager.  Nonetheless, he was content 
to leave the applicant in the position of manager to see how she would perform over the ensuing months with some 
expectation it seems on his behalf, that the applicant was going to return to university full-time after the end of 2004. 

11 Mr Zheng said that over a period of time he became unhappy with the management of the store, but nonetheless retained the 
applicant in the position.  He testified that it was his intention to assume the management of the store at the end of the year 
when the applicant was, in his understanding, to return to her university studies on a full-time basis. 

12 Mr Zheng had some concerns about various matters including stocktaking, the cleanliness of the store, and generally his view 
was that the applicant would not respond to his comments or failed to listen to him.  Mr Zheng also testified about a particular 
complaint from a customer which occurred a short time prior to the applicant's dismissal.  He also gave evidence about the 
discussion with the applicant, that the applicant referred to, on or about 22 October when he said the applicant refused to slice 
meat for customers and generally was displaying a poor attitude towards him. 

13 Mr Zheng said that the next day, on Saturday, a decision was taken to dismiss the applicant and on the following Sunday it 
seems that all other staff were informed of this and changes were made, no doubt as the applicant has mentioned, to various 
rostering and shift arrangements as a consequence of the decision taken by the employer.  However, it is important to note 
that there was no indication to the applicant at that time that her employment, specifically for performance reasons and the 
reasons given by Mr Zheng, was at risk. 

14 He confirmed the applicant's testimony that on the following morning, 25 October, at about 9.00am he presented the applicant 
with exhibit A1, the letter of dismissal and requested the applicant and she did, in fact, leave immediately that morning.  No 
reasons were given to the applicant as to why she was dismissed.  Mr Zheng also testified that he used the redundancy reason 
for dismissal, in the content of exhibit A1 at least and also in the notice of answer filed in these proceedings, for the benefit of 
the applicant so she would find other work more easily, according to him. 
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15 The relevant principles in relation to these matters are well settled and I refer to Undercliffe Nursing Home v Federated 
Miscellaneous Workers Union of Australia (1985) 65 WAIG 385. Whilst the employer has undoubtedly the contractual right 
to terminate contracts of employment, that right is not to be abused in circumstances which would give rise to basic 
unfairness.   

16 It is the law in this jurisdiction that before an employee's employment is terminated on the grounds of poor work 
performance, they at least be given a reasonable opportunity of addressing those performance issues, and they be told clearly 
in no uncertain terms that if they fail to respond to the employer's requirement that their employment is at risk. Whilst there is 
no requirement in the law for such counselling to be in writing it is certainly, in my opinion, very prudent for an employer to 
put matters such as that in writing in the event there is a dispute subsequently in proceedings such as these. 

17 It is the case of the employer that the applicant failed to respond to his endeavours to have the applicant perform the position 
as he required it to be performed.  The applicant denies that she was ever informed that her employment was specifically at 
risk because of any matters that were raised by the employer.  I must say I prefer that version of the events and, indeed, in my 
opinion it is generally consistent with the evidence taken as a whole. 

18 I accept that the respondent may have had some concerns as to the applicant's performance, but it is important that these 
matters be clearly put to an employee in order that they have a reasonable opportunity of addressing the employer's concerns, 
in order that they can retain their employment.  That is well settled in this jurisdiction as a matter of basic procedural fairness. 

19 In my view, the fact that other staff were told of the applicant's plight before she was, only adds to the circumstances of 
unfairness in these particular circumstances.  However, it is clear to me on the evidence that at least by late October 2004 the 
parties to this employment relationship had a strained relationship.  It is also clear to me that the result of the events of the 
Thursday or Friday prior to the actual dismissal discloses clear strain in the relationship between the applicant and Mr Zheng 
and in my view that is a relevant consideration in determining what the outcome of this matter should be.   

20 I am also cognisant of the evidence of the applicant that in any event she intended to return to her university studies on a full-
time basis after the end of 2004 which, in fact, she has done and she told the Commission in her testimony that had she still 
been employed at the respondent she would have nonetheless returned to university on a full-time basis in any event. 

21 I therefore consider that in assessing all of the evidence as a whole, I regard that the manner of the applicant's dismissal was 
harsh, oppressive and unfair and therefore I find it was unfair.  I consider, however, that in terms of the circumstances as they 
existed as at the time of the applicant's dismissal, that it would be unlikely that the applicant would have continued in 
employment at least much beyond one month, and I consider therefore that in the circumstances, fair and reasonable 
compensation for the unfairness of the dismissal would be one month's salary. 

22 From that the Commission must adjust income earned from other sources.  The applicant has testified that in the month 
following her dismissal, she earned some $500 or thereabouts from alternative employment and that money by way of 
mitigation of loss must be deducted from any compensation to be ordered in these proceedings. 

23 Given that the applicant was employed on the basis of a weekly salary which was not in dispute of $786.25, four weeks at that 
rate leads to a sum of $3,145.00.  From that sum must be deducted income earned from other sources and I therefore deduct 
$500.00 for the month's earnings that the applicant secured in November 2004, leaving a sum of $2,645.00.   

24 Therefore, what the Commission will do in these circumstances is firstly, declare that the applicant was unfairly dismissed 
from her position as store manager of the respondent on or about 25 October 2004; secondly, declare that reinstatement or re-
employment is impracticable; and thirdly, order that the respondent pay to the applicant the sum of $2,645.00 as 
compensation for loss within 21 days of today.  

 

2005 WAIRC 02334 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NATALIE EVERETT 
APPLICANT 

-v- 
SEEDS CITY GROUP PTY LTD T/AS WILLETON SUPERMARKET 
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CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 8 AUGUST 2005 
FILE NO/S APPL 1449 OF 2004 
CITATION NO. 2005 WAIRC 02334 
 
 
Result Application upheld. Order issued 
Representation 
Applicant In person 
Respondent Mr G Zheng 
 
 

Declarations and Order 
HAVING heard Ms N Everett on her own behalf and Mr G Zheng on behalf of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 hereby – 

(1) DECLARES that the applicant was harshly, oppressively and unfairly dismissed from her employment as store 
manager on or about 25 October 2004.  
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(2) DECLARES that reinstatement or re-employment is impracticable. 
(3) ORDERS that the respondent pay to the applicant the sum of $2,645.00 as compensation for loss less any 

amount payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and 
actually paid within 21 days of the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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(WA) s 29(1)(b)(i), s 29(2) & s 29(3) 

Result Order made to extend time for filing an application out of time  
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Mr N Bird (in person) 
 
 

Reasons for Decision 
1 This is an application under s 29(3) of the Industrial Relations Act 1979 (“the Act”) for an extension in time for filing an 

application under s 29(1)(b)(i) of the Act by Allan Raymond Green (“the Applicant”) to claim that he was harshly, 
oppressively or unfairly dismissed by Mr Birds MYO Pty Ltd trading as Mr Bird’s MYO (“the Respondent”) on 25 February 
2005.   

2 The Commission’s file records that the Applicant filed his application on 28 April 2005.  The time for bringing an application 
under s 29(1)(b)(i) of the Act expired on 25 March 2005.  It follows, therefore that the application was filed 34 days out of 
time. 

3 The Respondent is the parent company of Mr Bird’s MYO.  It sells franchises to persons and organisations who wish to own 
and operate a Mr Bird’s MYO take-a-way food shop.  The Respondent has franchise businesses in all states of Australia.  Prior 
to the Applicant’s employment being terminated, he was the only employee employed by the Respondent.  He was employed 
as the Respondent’s National Operations Manager, from 3 March 2001.  It is common ground that the Applicant’s employment 
came to an end following a discussion the Applicant had with Mr Nicholas Bird, the Respondent’s Managing Director on 
31 January 2005.  The Applicant was told that his position was to be made redundant.  He was given four weeks’ notice and 
paid an additional four weeks’ pay after he worked out his period of notice, which concluded on 25 February 2005.  The 
Applicant says that from sometime in the middle of March 2005 to the middle of April 2005, he heard rumours that the 
Respondent had employed a new employee to replace him.  The Applicant ascertained in middle of April 2005 that the 
Respondent had employed a senior manager.  The Applicant then sought advice about bringing an application for unfair 
dismissal against the Respondent and on 28 April 2005, filed the application for an extension of time to bring an application 
under s 29(1)(b)(i). 

4 The Respondent says that it genuinely made a decision to terminate the Applicant’s employment on the basis that the business 
needed to be restructured, as it was not performing well.  The Respondent does not dispute that it engaged another manager but 
says that the decision to make the position of National Operations Manager redundant and to engage a General Manager was a 
decision to create a new position with new and different responsibilities to change the direction of the company.   

The Applicant’s Evidence 
5 The Applicant has worked in the fast food industry in senior positions for many years.  He had been the State Manager for 

Hungry Jacks.  The Applicant left Hungry Jacks to establish his own fast food business, Silvio’s Dial-a-Pizza.  He spent two 
years developing the franchise for Silvio’s Dial-a-Pizza.  He later became a franchisee of Silvio’s Dial-a-Pizza and owned and 
ran four franchise shops.  After two years, he sold the franchise shops back to the parent company and took six months off 
work.  He later commenced work in Kuwait for Burger King as a General Manager of Burger King for 18 months.  In Kuwait 
he was responsible for 42 shops and 1,200 staff.  After the contract in Kuwait expired he returned to Perth.  About nine months 
later after he returned to Perth he had cause to speak to Mr Bird.  The Applicant and Mr Bird had been acquainted when they 
worked together at Hungry Jacks.  Mr Bird offered the Applicant the position of National Operations Manager in early 2001.  
The Applicant’s role was to assist in the day to day running of the franchise businesses.  In particular, his role was to assist the 
owners with the running of their shops, in particular to provide to them training, assist with supplies, maintenance, profit and 
loss assessments and recruitment of staff.  The Applicant regularly interviewed staff to be employed in the shops and visited 
shops around Australia to carry out his duties.   
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6 On 23 December 2004, the Applicant went on annual leave.  When the Applicant returned from leave on 31 January 2005, the 
Applicant had a congenial discussion with Mr Bird about his annual leave and how the business was proceeding.  Mr Bird told 
the Applicant that he (Mr Bird) was going to restructure the company and that his (the Applicant’s) position was to be made 
redundant.  The Applicant said that no options were put to him other than to make his position redundant.  The Applicant says 
that his reaction was one of disbelief.  He says that he could not understand why a company of two people could be 
restructured to make his position redundant.  The Applicant says that Mr Bird informed him that he was going to on-sell the 
sub-franchises in Victoria and because he would be handling Western Australian on his own he did not require anyone to assist 
him.  They also discussed selling master franchises.  A master franchise is a proprietary right to develop franchises within a 
certain geographical area. The Applicant explained that a similar arrangement is used by Burger King, in that, Hungry Jacks in 
Australia is a sub-franchise of Burger King.  It was agreed that the Applicant would work until the 28 February 2005 and 
would be paid an extra four weeks’ salary.  The Applicant was also paid his accrued annual leave.   

7 The Applicant testified that at the time he was informed that his position had been made redundant, he had no reason to 
question what Mr Bird had said, but towards the middle of March 2005 the Applicant had a discussion with one of the 
Respondent’s suppliers who informed him (the Applicant) that he had heard a rumour that someone had been appointed to the 
Applicant’s position.  The Applicant says that he thought at that time this was just a rumour but on or about 13 or 14 April 
2005, the Applicant met another supplier who told him that a new person had been hired as General Manager of the 
Respondent’s business, so the Applicant telephoned one of the Respondent’s franchisees who told the Applicant it was true.  
The Applicant later received a telephone call from a supplier of business cards who informed him that new business cards were 
ready for pick up.  By that time, to the Applicant says that it was clear to him that the Respondent had appointed a General 
Manager.  He then took steps to seek advice about what he could do to challenge the decision to replace him.  On 21 April 
2005, the Applicant visited the Department of Consumer and Employment Protection.  As a result of advice he received from 
the Department he made an appointment to see a shopfront lawyer on St Georges Terrace on 27 April 2005.  At the 
appointment he was advised to contact Mr Ken Trainer.  The Applicant telephoned Mr Trainer and the Applicant was advised 
to file a claim in this Commission and did so on 28 April 2005.   

8 When cross-examined the Applicant conceded that in the last two years he was employed by the Respondent that the 
performance of the Respondent’s business was mediocre.  He also agreed that he would have to take some responsibility for 
the mediocre performance of the business as he was one of only two people working in the Respondent’s business.   

9 When cross-examined two documents containing job descriptions for Operations Manager and General Manager were put to 
the Applicant.  The job description in relation to Operations Manager is as follows: 

“Mr Bird’s MYO Pty Ltd 
Job Description – Operations Manager 
The role of Operations Manager for the company is to run the day to day operations nationally including franchisees 
requirement and supplier compliance. 
Key Accountabilities: 
- Oversee day today running of Mr Bird’s MYO stores nationally 
- Maintain current supply lines nationally for Mr Bird’s MYO 
- Assistance in set up of new stores for Mr Bird’s MYO” 

(Exhibit A) 
10 The Applicant testified that whilst the job description for Operations Manager is very brief, it described his role except that one 

of the key functions had been omitted and that was advertising. 
11 The job description for General Manager is as follows: 

“Mr Bird’s MYO 
Job Description – General Manager 
The role of General Manager is to develop and implement strategic direction for the company.  The role encompasses 
management of key relationships across franchisees, suppliers and tenancies internationally.  Reporting to the Managing 
Director this role is autonomous in its implementation working in line with growth strategies for the company. 
Key Accountabilities: 
- Establish and implement strategic plan for Mr Bird’s MYO. 
- Drive and coordinate the company in establishing new franchisees/master franchisors internationally in line with 

company growth projections and targets. 
- Build, negotiate and redevelopment of supply lines with key suppliers internationally working in line with the 

strategic direction of the company. 
- Development and implementation of MYO Express model nationally. 
- Develop and implementation of corporatisation system for Mr Bird’s MYO 
- Manage and drive marketing and advertising strategies for Mr Bird’s MYO. 
- Manage existing stores internationally and in implementation for new franchisees and refurbishments. 
- Responsibility for company direction and strategies for MYO. 
- Overall responsibility for leasing contracts with tenancies.” 

(Exhibit B) 
12 In relation to the job description for General Manager, the Applicant conceded that when cross-examined there were some 

matters stated in the job description for General Manager, which he may have touched upon as Operations Manager but were 
diverse from his role.  When re-examined, the Applicant testified that whilst he was not responsible for strategic planning for 
the Respondent, he had developed and implemented strategic plans whilst employed in Kuwait.  In relation to the other key 
accountabilities stated in the job description for General Manager, the Applicant testified that he had performed each one of 
those functions when he had developed Silvio’s Dial-a-Pizza.   
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13 The Applicant says that since his employment came to an end with the Respondent, he has been unable to secure permanent 
employment. 

The Respondent’s Evidence 
14 Nicholas Bird is the only working Director in the Respondent’s business.  The other Director of the company is his wife.  

Mr Bird testified that in 2003 and 2004 the business did not progress, so he sought and obtained advice to address that.  He 
says he was informed that unless they made some changes to the business “they would not be around in 10 years”.  Mr Bird 
testified that he never had a problem with the Applicant’s work, but the Applicant and he (Mr Bird) did not have the solutions 
and knowledge to make the necessary changes to the Respondent’s company.  Mr Bird said that “new talent” was required to 
turn the company around.  He decided that they would actively seek out and secure master franchisees in other states, which 
would negate the necessity for a National Operations Manager.  At the same time, he made the decision to change the way in 
which the business was going to be conducted.  Mr Bird testified that it was important to bring new talent into the business.  
Consequently, Mr Bird entered into negotiations with a Mr Clayton to take up the position of General Manager at a 
substantially higher salary than the salary paid to the Applicant.  Mr Bird says that they decided to take a new directional 
change for the company, which should have the result that the business will either sink or swim.   

15 Mr Clayton commenced his employment in early April 2005.  When cross-examined, Mr Bird conceded that he commenced 
the recruitment process for a General Manager in January or February 2005 and that he had some discussions with Mr Clayton 
before March 2005.  Further, he agreed that he did not provide the Applicant with an opportunity to discuss the creation of the 
new position, nor did he provide the Applicant with an opportunity to be appointed to the new role.  Mr Bird says that after 
having worked with the Applicant for four years, he did not see that the Applicant had the capabilities that were required for 
the new position.  Mr Bird says that he (Mr Bird) also did not have the capabilities required for the new position.   

Submissions 
16 On behalf of the Applicant it was argued that the termination of the Applicant’s employment was unfair, as the Applicant was 

not given an opportunity to be considered for the new position.  In particular, the Applicant’s says that there is an obligation 
under s 41 of the Minimum Conditions of Employment Act 1993 (“the MCE Act”) to inform him (the Applicant) of any other 
employment available with his existing employer.  Further, it is contended that when the Applicant’s case is assessed in a 
rough and ready way, the Applicant has an arguable case that at the time the decision was made to make his position 
redundant, there was an existing position in the Respondent’s organisation the Applicant could and ought to have been 
appointed to.   

Conclusion 
17 In Malik v Paul Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683, Heenan J with 

whom Steytler J agreed held at [74] that the principles enunciated by Marshall J in Brodie-Hanns v MTV Publishing Ltd (1995) 
67 IR 298, should be applied when the Commission is considering whether to accept a referral of a claim for unfair dismissal 
out of time under s 29(3) of the Act.  Marshall J in Brodie-Hanns v MTV Publishing Ltd (op cit) set out these principles when 
considering whether to extend time to bring an application as follows:– 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion."  
18 In relation to fairness, Heenan J in Malik v Paul Albert, Director General, Department of Education of Western Australia (op 

cit) after citing the forementioned principles went on to observe:– 
"I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern.  Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of the Commission which should not be burdened with unmeritorious stale claims." 

19 Having considered all the evidence, I am of the opinion I should exercise my discretion to grant the application to extend time 
to file an application for unfair dismissal out of time.  Whilst special circumstances are not necessary, I am satisfied that the 
prescribed period should be extended.  Although, the prima facie position is that the time limit should be complied with, I am 
satisfied that the Applicant has provided an acceptable explanation for the delay, which makes it equitable to so extend.  The 
reason why I have reached this conclusion is firstly that it is clear that once the Applicant ascertained with certainty that a new 
manager had been employed by the Respondent, he took immediate steps to seek advice about bringing a claim and filed an 
application in the Commission without delay.  Prior to that time, he did not take any action to contest the termination.  
However, prior to that time, the Applicant did consider that the decision to terminate his employment could be challenged.  In 
particular, he was not aware that an alternative position was available that could have been offered to him at the time his 
position was made redundant.  No prejudice has been raised on behalf of the Respondent.  Notwithstanding this finding, I note 
that the mere absence of prejudice to the Respondent is an insufficient basis to grant an extension of time.  As to the merits of 
the substantive application, I am satisfied in a rough and ready way that the Applicant’s claim cannot be said to be without any 
merit whatsoever.  Whilst I have not made any assessment whether the Applicant is likely to succeed in a hearing of the merits 
of his claim, it is arguable that a failure by the Respondent to offer him the position of General Manager was unfair and may 
constitute a breach of s 41 of the MCE Act (see Garbett v Midland Brick Company Pty Ltd (2003) 83 WAIG 893 (IAC) at [94] 
and [97]; Hooker v The Owners of Strata Plan 5679 Kashmir (2003) 83 WAIG 3948 (FB) and Budget Airconditioning v Penn 
(2004) 84 WAIG 2171 (FB) at [57],[58], [88] and [90]).  Whether the Applicant was qualified and had the ability to carry out 
the duties of the position of General Manager is a matter that would have to be determined at a substantive hearing. 
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20 For the reasons set out above, I will make an order extending time for the Applicant to bring an application claiming that he 
was harshly, oppressively or unfairly dismissed by the Respondent. 
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Order 
HAVING heard Mr Trainer, as agent on behalf of the Applicant and Mr Bird on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby: 

ORDERS that the time for filing of application 441 of 2005 be extended to 28 April 2005.   
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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Catchwords Industrial law - Termination of employment - Harsh, oppressive and unfair dismissal - Whether the 

applicant resigned or was dismissed - Principles applied - Resignation of applicant not given in the 
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Reasons for Decision 
(Ex Tempore) 

1 The applicant brings these proceedings pursuant to s 29(1)(b)(i) of the Industrial Relation Act 1979 (“the Act”) by which 
he alleges that on or about 1 September 2004 he was harshly, oppressively and unfairly dismissed from his employment 
as operations manager at the respondent.  The respondent denies that the applicant was unfairly dismissed and, moreover, 
denies in any event that the applicant was dismissed at all.   
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2 The evidence and the issues arising in this matter are relatively short and narrow.  The essential question is whether the 
events which occurred on or about 1 September 2004 are to be characterised as a dismissal in law, or whether the 
applicant resigned from his employment.  That is an important issue, because the Commission's jurisdiction to deal with 
matters of this kind is limited to circumstances where the employer has dismissed the employee as a matter of fact and 
law. 

3 The evidence adduced, both by the applicant himself and Mr Fletcher, on behalf of the respondent, as to the critical issues 
does not substantially conflict but I summarise it essentially as follows. The applicant testified that he had been employed 
in the marble and granite industry for many years.  He testified that in about March 2004, having been employed in the 
business since about September 2001, the business was acquired by a new owner and Mr Fletcher was the managing 
director of the corporate entity which acquired the business.  The applicant's evidence was that at the time of the sale of 
the business, all employees including himself were employed presumably on the same terms and conditions of 
employment as previously, and all leave entitlements and prior service for benefit purposes were recognised by the 
respondent. 

4 The applicant testified according to what occurred up until September 2004 that he experienced some problems in the 
factory and it seems, according to him as he described it, he was in between some difficulties between the former and the 
new owner of the business.  His evidence was that at some stage he became a little upset with being overridden in 
decision-making in the factory as operations manager.   

5 Be that as it may, events transpired and according to the applicant on or about 1 September 2004 he proceeded to the 
office of Mr Fletcher, the respondent's managing director, and informed him that he intended to leave the respondent in 4 
weeks' time.  The applicant's evidence was that Mr Fletcher informed him that, “no”, in his words he wouldn't accept that 
and he would talk about the matter with him later.  Immediately thereafter, it seems, on the applicant's evidence, the 
applicant went to the office and requested a period of annual leave for 10 days or thereabouts. 

6 The applicant said that at about 3.00 pm that afternoon he was approached by Mr Fletcher once again, and he received a 
letter which was tendered as exhibit A1 dated 1 September 2004, which letter referred to the applicant's oral notice of 
resignation which was given and sought to terminate the employment effective 1 September 2004.  The applicant said he 
took this as a dismissal and felt shocked and disgusted by it.   He testified, however, that he did not discuss the matter any 
further with Mr Fletcher and in particular in my view, critically, whether he really intended to resign, as his evidence was 
that he did previously.   

7 The applicant then sought other employment and, it seems, obtained employment quickly, on or about 20 September 
2004, in the same industry, however, it seems, on a somewhat lesser position carrying a slightly lower salary than his 
previous employment with the respondent. 

8 The applicant testified that he seeks three months compensation because he felt he had been harshly dealt with, and also 
complained about certain events which occurred post the termination of employment which the Commission does not 
intend to deal with in the context of these proceedings.  In short, it was the applicant's evidence that his resignation was 
given “tongue in cheek” following his discussion with Mr Fletcher on 1 September 2004.   

9 The respondent's testimony, through Mr Fletcher, was in summary, as follows.  The respondent entity acquired the 
business of the previous owners in March 2004.  He confirmed that all employees were employed by the new owners with 
continuity of service for benefit purposes including leave entitlements.  Mr Fletcher did testify that whilst he regarded the 
applicant as a very good employee, in some respects he had some concerns in relation to friction between the applicant 
and customers which led to some friction in turn it seems, on his evidence, between the applicant and himself. 

10 Mr Fletcher also referred in evidence to matters involving the applicant's son who, the Commission was informed, was 
also an employee of the respondent, not dealt with in the applicant's evidence.  However, it seems on Mr Fletcher's 
testimony, that issue was also the cause of some tension between the applicant and Mr Fletcher.  It seems that those 
events might have culminated in his view on 31 August 2004 where, according to Mr Fletcher, there was an incident in 
the office which involved the applicant yelling and becoming upset, directed at Mr Fletcher. That seems to have followed 
or preceded, perhaps, another incident involving the applicant and his son which led to an exchange between the applicant 
and Mr Fletcher on that day.  According to Mr Fletcher, the applicant came to see him and said that he wished to leave 
the respondent and would leave by the end of September 2004. 

11 Mr Fletcher's testimony was that he informed the applicant that he should think about his situation overnight and he 
would discuss the matter the next day.  I pause to observe that that evidence is consistent with the applicant's testimony 
that Mr Fletcher told him "no" and that there would be further discussion about the matter later. According to Mr 
Fletcher's evidence, the next day, on 1 September 2004, he went to see the applicant to discuss the matter further with him 
and as to whether he had changed his mind about the conversation the previous day.  Mr Fletcher's testimony was that he 
was told by the applicant that he had not changed his mind and, in his words, he was going to be "out of there".  The 
applicant did inform Mr Fletcher that he intended to also take two weeks' annual leave.   

12 According to Mr Fletcher, he confirmed with the applicant his intention to leave as a consequence of that conversation.  
Later he then went to the office and prepared the letter which is exhibit A1.  The testimony of Mr Fletcher was that it was 
his intention in drawing that letter, to relieve the applicant of his obligation to work out his notice and pay the applicant's 
salary in lieu of notice, principally because of the tension that had developed, it seemed in recent months, between the 
applicant and the respondent, and also concerns that had been expressed by Mr Fletcher about that. I refer to the first 
paragraph of  exhibit A1 which says, and I quote: 

 "This letter serves as confirmation of the termination of your employment with ARCA Pty Ltd effective as of today's 
date.  This follows your verbal notice of resignation and recognises the fact that the trust relationship between us 
has deteriorated to the point that we can no longer successfully work together." 

13 There are other references in that letter to various entitlements, and it is common ground that after a period of time the 
applicant received all of his entitlements by way of payment of salary in lieu of notice and payment of accrued leave 
entitlements. 

14 The position of the respondent simply is that Mr Fletcher was informed by the applicant on 31 August that he intended to 
resign.  Mr Fletcher took it as it was put to him.  He sought to clarify the applicant's position the following day and was 
informed that was still the applicant's intention, and he sought to therefore relieve the applicant of his obligation to work 
out the notice in accordance with the common law. 
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15 The position in relation to termination of contracts of employment is settled law.  In relation to the giving of valid notice 
of termination of employment, all that is required by an employee in the present circumstances is to give notice in 
accordance with the contract of employment.  Valid notice, once given, does not need to be accepted or rejected by an 
employer because it will operate according to its terms and the contract of employment will come to an end by operation 
of law at the time at which it is said that the employee would leave the employment.  In this case I take that to be in or 
about the end of September 2004.  If any authority is needed for that somewhat trite proposition I refer to the learned 
authors Macken, O’Grady, Sappideen & Warburton, in their text, Law of Employment at pages 173 to 177 inclusive. 

16 Also, I refer to my decision in The Automotive, Food, Metals, Engineering, Printing & Kindred Industries Union of 
Workers, Western Australian Branch v G&G Steelworks (1999) 79 WAIG 880 where the Commission as presently 
constituted dealt with, at some length, the relevant legal principles in relation to the giving of notice of termination of 
employment by an employee.   I also simply refer to a judgment of the English Employment Appeal Tribunal in Kwik-Fit 
(GB) Ltd v Lineham (1992) ICR 183 where Wood J said at page 191, and I quote: 

 "If words of resignation are unambiguous then prima facie an employer is entitled to treat them as such, but in the 
field of employment personalities constitute an important consideration.  Words may be spoken or actions expressed 
in temper or in the heat of the moment or under extreme pressure (“being jostled into a decision”) and indeed the 
intellectual makeup of an employee may be relevant.  These we refer to as “special circumstances”.  Where 
“special circumstances” arise it may be unreasonable for an employer to assume a resignation and accept it 
forthwith.  A reasonable period of time should be allowed to lapse and if circumstances arise during that period 
which put the employer on notice that further inquiry is desirable to see whether the resignation was really intended 
and can properly be assumed, then such inquiry is ignored at the employer's risk.  He runs the risk that ultimately 
evidence may be forthcoming which indicates that in the “special circumstances” the intention to resign was not the 
correct interpretation when the facts are judged objectively." 

17 In the present circumstances I accept, on the evidence in this case, that the applicant on or about 31 August 2004 went to 
see Mr Fletcher and, prima facie at least, tendered his resignation effective at the end of September 2004.  There was no 
evidence before the Commission adduced either through the applicant or Mr Fletcher, that that resignation was given, as 
it were, in the heat of the moment, or that the applicant was in such an emotional state that he did not know what he was 
doing and, indeed, he confirmed that to the Commission in his testimony. I therefore am not of the view that the applicant 
was in such a state that he did not know what he was doing at the time that he tendered his resignation on 31 August.  The 
evidence is such, and I find, that the respondent requested the applicant to consider his position overnight and as I have 
said, that was consistent with the applicant's own testimony given as to the events of that time. 

18 I accept the respondent's evidence that there was no apparent change in the applicant's position overnight.  The applicant 
self-evidently did not reconsider his position, although I do accept that he did propose to take a period of annual leave at 
some stage during the notice period which he had given the day previous. The respondent then took the decision to relieve 
the applicant of his obligation to work out his notice as it is entitled to do under the common law by way of payment in 
lieu of notice by way of salary, although this seems to have been the cause of some friction between the applicant and the 
respondent.  That led to the letter of 1 September 2004 which was exhibit A1 which, in my view, taken in context, is 
entirely consistent with the events immediately preceding it, and I have no doubt that was the respondent's intention at the 
time the letter was drawn. 

19 There is no evidence, also, before me that the applicant sought to disimbue the respondent of the view that it had, that the 
applicant had resigned.  There was no evidence that the applicant contacted Mr Fletcher to advise that he didn't really 
intend what he had stated he was going to do.  In my view, that is not insignificant in the present circumstances, 
particularly in light of exhibit A1 which refers to the events as they occurred on 31 August and 1 September.  

20 In my view, it is unfortunate that the relationship seems to have somewhat soured between the applicant and the 
respondent, but having regard to the evidence, I simply cannot form the view as a matter of law and be persuaded on the 
balance of probabilities that the applicant was dismissed for the purpose of s 29(1)(b)(i) of the Act, which I must find in 
order to entertain a claim of this kind. This case, in my opinion, highlights the importance of employees being careful 
when they make decisions to make announcements of this kind to an employer and certainly, as a matter of law, such 
announcements can have significant legal consequences.  Nonetheless, in the circumstances I have no alternative but to 
dismiss the application for want of jurisdiction. 
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Order 
HAVING heard Mr H Harich on his own behalf and Mr D Fletcher on behalf of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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CatchWords Contractual benefits claim - Applicant claims she was engaged as a part-time employee - Applicant 
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Reasons for Decision 
1 This is an application made under s 29(1)(b)(ii) of the Industrial Relations Act 1979 ("the Act").  Natasha Lee Hickmott ("the 

Applicant") was employed by Volona Nominees Pty Ltd trading as Volona College ("the Respondent").  She claims she was 
engaged as a part-time employee.  The Applicant commenced employment in early October 2003, as a lecturer with the 
Respondent and resigned on 30 December 2004.   

2 The Applicant claims that from 19 January 2004 until 13 December 2004, she was entitled to be paid for four days' pay for 
sick leave, three days' pay for carer's leave, four days' pay for public holidays and two weeks' pay for accrued annual leave.  
The Applicant says that she is entitled to be paid for this leave pursuant to s 5(1) of the Minimum Conditions Act 1993 ("the 
MCE Act") as the payments claimed arise out of minimum conditions implied in her contract of employment.   

3 It is common ground that at all material times the Applicant was engaged as a lecturer by the Respondent and was paid $25.00 
per hour for each hour worked.  The Respondent is a beauty college.  It runs short courses for part-time students in beauty 
subjects which include acrylic nails, waxing, manicure/pedicure, facials, evening make-up, massage, business, ear piercing and 
tinting.  Each course was for a set duration from one to nine weeks.  Initially, the Applicant only taught acrylic nails to part-
time students.  From sometime in August 2004, the Applicant was engaged to teach part-time students enrolled in short courses 
in each of these subjects.  

The Applicant's Evidence 
4 The Applicant testified that when she first commenced work for the Respondent in October 2003, she was engaged by the 

Respondent as a casual employee.  Prior to commencing Ms Win Murphy interviewed her and Ms Keryn Carter, the 
Respondent's Administration Manager, was present during the interview.  At that interview the Applicant advised Ms Murphy 
and Ms Carter that she also had another job at a salon.  It was agreed that she would teach acrylic nails on Monday and 
Wednesday evenings of each week and starting a few weeks later she would also work on Saturdays of each week during the 
day.  Consequently, at that time she continued to work her other job in the salon for another employer.  The terms of her 
engagement with the Respondent were that she would be paid $25.00 per hour for each hour worked as a flat rate of pay, 
irrespective of whether she worked on Saturdays or on weeknights.  The Applicant testified that this arrangement remained the 
same until sometime in June 2004, when Ms Carter asked her if she knew anyone who wanted to work at Volona because they 
needed new part-time teachers to teach part-time courses.  When cross-examined, the Applicant conceded that Ms Carter told 
her that she wanted someone to teach part-time classes and did not say she wished to employ someone part-time.  In July 2004, 
the Applicant wanted to take up this opportunity and it was agreed she would start teaching short courses for part-time students 
in August 2004.  The Applicant resigned from her other job in the salon in July 2004 to take up the additional hours of work.  
She testified that from August 2004 until she resigned in December 2004, she worked each week on Monday, Tuesday and 
Wednesday on each day and on Monday and Wednesday evenings.  She also continued to teach acrylic nails on Saturdays.  It 
is common ground the Applicant had no discussion with Ms Carter or anyone else in the Respondent's organisation at that time 
about whether her rate of pay or her terms and conditions of her employment would change.   

5 The Applicant tendered into evidence a copy of a course timetable which is dated 16 December 2004.  Although the timetable 
is for courses in 2005, she says that the timetable that applied in 2004 was the same.  The timetable for the Certificate III in 
beauty and the Certificate IV in beauty for 2005 is as follows: 
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VOLONA COLLEGE 

WRB30199A CERTIFICATE III IN BEAUTY 
and 

WRB40199A CERTIFICATE IV IN BEAUTY 
COURSE TIMETABLE 

UNIT DURATION MONDAY 
9am – 4pm 

TUESDAY 
9am – 4pm 

WEDNESDAY 
9am – 4 pm 

Business 2 weeks  8th Feb '05  
Ear piercing 1 weeks [sic]  22nd Feb '05  
Tinting 2 weeks  1st Mar '05 13th April '05 
Waxing 5 weeks  15th Mar '05 27th April '05 
Manicure/Pedicure 4 weeks  19th April '05 1st June '05 
Facials 9 weeks 31st Jan '05 17th May '05 29th June '05 
Day/Evening Make-Up 
(Cert III only) 

2 weeks 18th April '05 19th Jul '05 31st Aug '05 

Massage 6 weeks 09th May '05 2nd Aug '05 14th Sept '05 
Business 4 weeks 27th Jun '05 13th Sept '05 26th Oct '05 
Ear Piercing 1 weeks [sic] 25th July '05 11th Oct '05 23rd Nov '05 
Tinting 2 weeks 01st Aug '05 18th Oct '05 30th Nov '05 
Waxing 5 weeks 15th Aug '05 01st Nov '05 14th Dec '05 
Manicure/Pedicure 4 weeks 19th Sept '05 06th Dec '05 8th Feb '06 
Facials 9 weeks 24th Oct '05 24th Jan '06  
     

UNIT DURATION MON/WED 
6pm – 9 pm 

SATURDAY 
9am – 4 pm 

 

Manicure/Pedicure 4 weeks 2nd March '05 22nd Jan '05  
Facials 9 weeks 6th April '05 19th Feb '05  
Day/Evening Make-Up 
(Cert III only) 

2 weeks 15th Jun '05 30th April '05  

Massage 6 weeks 29th Jun '05 14th May '05  
Business 4 weeks 10th Aug '05 25th June '05  
Ear Piercing 1 week 7th Sept '05 23rd July '05  
Tinting 2 weeks 14th Sept '05 30th July '05  
Waxing 5 weeks 28th Sept '05 13th Aug '05  
Manicure/Pedicure 4 weeks 7th Nov '05 17th Sept '05  
Facials 9 weeks 5th Dec '05 15th Oct '05  

(Exhibit 1) 
6 The Applicant says that the timetable shows that she was required to work 9:00 am to 4:00 pm on Monday, Tuesday, 

Wednesday and on each Saturday.  Further, she was required to work on Monday and Wednesday nights from 6:00 pm to 
9:00 pm.  Whilst the Applicant points out that the dates set out in Exhibit 1 are not correct, as they relate to part-time courses 
conducted by the Respondent after the Applicant tendered her resignation, the Applicant says that Exhibit 1 shows each course 
followed each other, so that her employment was continuous until she resigned in December 2004.  The Applicant explained 
that the Respondent's receptionist constantly enrolled part-time students to commence courses shortly before they started.  The 
Applicant testified that she kept a record of the hours she worked in her diary.  When questioned about her diary, she said that 
after she received the 2004 timetable, she wrote the course dates and times in her diary.  Consequently, her diary was not a 
contemporaneous record of the hours she worked.   

7 The Applicant testified that each one of the part-time courses scheduled to run from August 2004 to the end of the year did so 
and in fact, the actual number of student enrolments resulted in the Respondent running two part-time courses.   

8 The Applicant also tendered into evidence copies of some of her payslips.  On each payslip it is stated her position was "casual 
lecturer".  They also described her status as "Full Time" (Exhibit 2).  The payslips cover in part the period from the fortnight 
ending 13 December 2003 until 27 November 2004.  The payslips show that the total number of hours worked by the 
Applicant varied each week.  When asked about this the Applicant said that her hours worked varied because sometimes she 
was asked to work on Thursdays to cover someone who was ill or to teach the full-time students or full-time lecturers acrylic 
nails.  The Applicant also tendered into evidence a typewritten copy of an extract from her diary which shows the hours she 
says she worked each week from 19 January 2004 until 13 December 2004 (Exhibit 4).  (I note that Exhibit 4 is accepted by the 
Respondent as a correct record of the hours the Applicant worked.)  The days on which she carried out unrostered hours of 
work are added by the Applicant in handwriting.  Exhibit 4 shows that the Applicant usually worked six hours a week from 
19 January 2004 until 27 February 2004.  In that period, however, on Monday, 26 January 2004, the Applicant did not work on 
that day as the day was a public holiday, so she only worked three hours that week.  Although, Monday, 1 March 2004 was a 
public holiday and she did not work on that day, the Applicant worked nine and a half hours that week.  Exhibit 4 shows that 
the Applicant's hours of work consistently varied from the week beginning 1 March 2004 to 13 December 2004.  During this 
period her hours of work varied from six hours a week to 38.5 hours.  For example, sometimes she worked six hours a week.  
On other occasions she worked 12 hours a week.  After the week beginning 16 August 2004, the Applicant's hours of work 
varied from 10 hours a week to 32 hours a week. 
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9 Exhibit 4 records that the Applicant did not work the public holidays which occurred on, Monday, 26 January 2004, Monday, 
1 March 2004, Monday, 7 June 2004 and Monday, 4 October 2004.  Exhibit 4 records that the Applicant did not work when 
she was ill on 26 April 2004, 25 October 2004 and 1, 2 and 3 November 2004.  Exhibit 4 also records that when her son was ill 
on Saturday, 11 December 2004, Monday, 13 December 2004 and Tuesday, 14 December 2004, she did not work.  Although, 
Exhibit 4 shows the Applicant was off sick for more than four days, the Applicant only claims that she is entitled to four days' 
sick leave.  The Applicant also claims she is entitled to two weeks' annual leave, which she says accrued to her from 
19 January 2004 until 13 December 2004.  Further, whilst the Applicant says that she was employed as a part-time employee 
from the commencement of her employment in October 2003, the Applicant only claims paid leave entitlements from 
19 January 2004.  The Applicant says that her claim for two weeks' annual leave or ten days' pay for annual leave is based on 
the average number of hours she worked throughout 2004. 

10 The Applicant first made a claim against the Respondent in respect of the amounts, which she says are outstanding after she 
resigned on 30 December 2004.  However, in June 2004, the Applicant had two weeks off work as the college was in recess.  
The Applicant says that at that time she asked Ms Carter whether she would be paid annual leave and Ms Carter told her she 
was not entitled to paid leave because she was a casual employee.  The Applicant testified that she told Ms Carter, "I'll see 
about that."   

11 The Applicant conceded that national standards set the time for each course run by the Respondent and there is a rolling intake 
of students for each course.  When asked what her understanding was if the classes for a course block could not be filled, in 
particular, what would happen to her hours of work if a particular short part-time course did not proceed, the Applicant said 
that she did not know because it was not explained to her.  However, the Applicant maintains that she had an expectation that 
she should have been paid whether or not a particular course proceeded. 

12 When cross-examined a copy of the Applicant's pay details from 3 October 2003 to 25 December 2004 was put to the 
Applicant (Exhibit B).  The Applicant was asked whether she agreed that that record was accurate.  The Applicant said that she 
did not agree with some of the entries of hours worked each fortnight but it was difficult to ascertain the accuracy of Exhibit B 
because she kept a weekly record of hours worked, whereas Exhibit B is a fortnightly record of hours worked and payments 
made.  Further, the Applicant calculated her hours of work in Exhibit 4 from Monday to Saturday of each week, whereas 
Exhibit B calculates hours worked each week from Thursday to Wednesday. 

Respondent's Evidence 
13 Ms Keryn Carter is the Respondent's Administration Manager and Director of the Respondent.  The Respondent employs two 

full-time lecturers on fixed term contracts from year to year to conduct the diploma course, as those courses run for an entire 
year.  She says the Respondent also engages casual lecturers to conduct part-time classes which run in blocks of short duration.   

14 Ms Carter testified that when Ms Murphy interviewed the Applicant for a position she (Ms Carter) spoke to the Applicant.  In 
October 2003, the Respondent only needed a lecturer to conduct evening courses.  Ms Carter says that she told the Applicant 
she would be employed on a casual basis and she would receive a higher rate of pay that was loaded, which was $25.00 per 
hour.  When cross-examined, Ms Carter conceded that the Respondent's full-time employees are paid $27.00 per hours.  She 
says, however, that full-time teachers are paid a higher rate of pay because they teach the diploma course, whereas the 
Applicant taught Certificate III and IV courses.  Ms Carter says that the Applicant received a 20% annual loading, which was 
included in the all up rate of $25.00 per hour.  During the conversation when the offer of employment was made to the 
Applicant, Ms Carter gave the Applicant a timetable and brochures for the courses.  Ms Carter says she explained to the 
Applicant that the courses were divided into blocks and how a client could join the college for a nine week course for facials or 
for six weeks to complete a massage course.  Ms Carter testified that she also explained to the Applicant that blocks of classes 
could be cancelled if there were insufficient enrolments.  When cross-examined Ms Carter explained that once a course 
commences the Applicant would have had an expectation to work for the scheduled block of classes until that course was 
completed but she could not have any expectation beyond that point as there was no guarantee that all courses would proceed.  
She said, however, that after the Applicant was employed the college grew and fortunately they have never had to cancel a 
class.  She said that when the Applicant first began to work for the Respondent they employed four to five casual lecturers but 
they now engage seven to eight casual lecturers and run two part-time streams.   

15 Ms Carter said that the Applicant worked as a casual lecturer from the first week of October 2003 until she (the Applicant) 
tendered her resignation in a telephone conversation on 30 December 2004.  Ms Carter agrees that she was able to offer the 
Applicant more hours of work in August 2004.  Ms Carter, however, maintains that the Applicant's conditions of engagement 
did not change.  Ms Carter says that in some weeks the Applicant was asked to work additional hours and she agreed.  For 
example, at one point in time the Respondent offered an extra course in acrylic nails, so she took up that extra work and on 
other occasions the Applicant taught acrylic nails to the full-time diploma course students.   

16 Ms Carter prepared a graph (Exhibit A) of the hours worked by the Applicant from the Applicant's pay details (Exhibit B).  
Ms Carter says the graph clearly shows that the hours the Applicant worked were spasmodic.  Exhibit B is a MYOB summary 
of information contained in the Applicant's pay sheets.   

17 Ms Carter maintains that at no time did the Applicant make any claim for payment for sick leave, annual leave, public holidays 
or carer's leave until after her employment was terminated.  She agrees, however, that at one point in time whilst the Applicant 
was employed she (the Applicant) queried her pay and she (Ms Carter) told the Applicant that she was a casual employee.  
Ms Carter says that she cannot recall the context of that conversation but can recall at the time that conversation took place the 
Applicant did not query her status as a causal employee.   

Submissions 
18 The Applicant says that whilst she agrees that when the offer of employment was made to her prior to commencing work in 

October 2003, the offer was for casual work, she contends that when the terms and conditions of her engagement are analysed 
it is clear at law the nature of her engagement was part-time, as she was employed on a regular basis and she was expected to 
work rostered blocks of work, which resulted in an expectation of ongoing work.   

19 The Respondent says that at all material times the Applicant was employed as a causal employee.  In particular, the 
Respondent says the Applicant's rate of pay included a 20% loading and she was well aware of that when she was offered 
employment.  The Respondent says that the Applicant's claim should be dismissed. 

20 The Respondent says that even if the Commission finds that the Applicant was employed as a part-time employee, that when 
her 20% casual loading is deducted, her rate of pay would have been $20.85 per hour.  The Respondent says that when the pay 
details summary set out in Exhibit B is analysed, it shows that the Applicant was paid for a total of 754 hours at $25.00 per  
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hour, which is a total amount of $18,850.  The Respondent says that if the Applicant was paid as a part-time employee and 
paid for all entitlements including the contractual benefits claimed by her, she would have been paid as follows:   

"If Natasha Hickmott is proven to be a Part Timer rather than a Casual as per her offer of employment.  With 
the 20% Causal Loading Natasha's hourly rate would revert to $20.85 (20% loading $4.17 per hours).  Monies 
worked out below:- 
754 hours paid at Causal $25.00 =  $ 18,850.00 received 
If Part Time   
754 hours paid at Part Time $20.85 =  $ 15,720.90 
Sick Leave 26 hours =  $ 542.10 
Public Holidays 15.5 hours =  $ 323.17 
Careers [sic] Leave 6.5 hours =  $ 135.52 
Annual Leave accrued 55 hours =  $ 1,146.75 
Leave Loading applicable due to min Conditions of employment   ------------- 
Total that would have been paid   $ 17,868.44 
This would result in an overpayment of Being due back to 
Volona" 

  $ 981.56 

21 Alternatively, the Respondent says that if the Commission finds that the Applicant was engaged as a part-time employee, then 
the contractual benefits she claims should be assessed by regard to the minimum rate of pay prescribed under s 12 of the MCE 
Act.  The rate for a casual prescribed under s 12 of the MCE Act at the time the Applicant was employed was $14.76.  If this 
submission is accepted then the Respondent says that the Applicant should have been paid as follows: 

"If Natasha Hickmott is proven to be a Part Timer rather than a Casual as per her offer of employment.  With 
the minimum conditions of employment as stated by Natasha her hourly rate would revert to $14.76.  Monies 
worked out below:- 
754 hours paid at Causal $25.00 =  $ 18,850.00 received 
If Part Time   
754 hours paid at Part Time $14.76 =  $ 11,129.04 
Sick Leave 26 hours =  $ 383.76 
Public Holidays 15.5 hours =  $ 228.78 
Careers [sic] Leave 6.5 hours =  $ 95.94 
Annual Leave accrued 55 hours =  $ 811.80 
Leave Loading applicable due to min Conditions of employment   ------------- 
Total that would have been paid   $ 12,649.28 
This would result in an overpayment of Being due back to 
Volona" 

  $ 6,200.72 

22 Alternatively, the Respondent says if the current MCE Act hourly rate, which is prescribed to be $12.30 for full-time and part-
time employees, is used it says that the following calculations should apply. 

"If Natasha Hickmott is proven to be a Part Timer as she claims under the Minimum Employment Conditions 
Act [sic] Full time and part time hourly rate under this act is currently $12.30, Casual is $14.76. 
Miss Hickmott worked a total of 754 hours paid at Volona College's Casual Rate of $25.00   =   $18,850.00 
received 
If Casual under Minimum conditions Would have received =  $ 11,129.04 
If However deemed to be Part Time   
754 hours paid at part Time $12.30 =  $ 9,274.20 
Sick Leave 26 hours =  $ 319.80 
Public Holidays 15.5 hours =  $ 190.65 
Careers [sic] Leave 6.5 hours =  $ 79.95 
Annual Leave accrued 55 hours =  $ 794.88 
Leave Loading applicable due to min Conditions of employment   ------------- 
Total that would have been paid   $ 10,659.48 
Ms Hickmott would therefore owe 
Volona College 
Being due back to Volona 

 
 $ 8,190.52 

If Miss Hickmott was part time 
She would have been required to provide 
Volona college 2 weeks [sic] notice which she 
Failed to do and therefore 2 weeks [sic] in lieu of 
Notice would have been held 
25 hours (averaged hours per week @ $12.30) 

  $ 307.50 
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Total owing to Volona College by Miss Hickmott if indeed part 
time 

  $ 8,498.02 

Legal Principles 
23 The term "casual employee" has no fixed meaning.  The true nature of any employment relationship will depend upon the facts 

and circumstances of each case (Doyle v Sydney Steel Company Limited (1936) 56 CLR 545 at 551, 565). 
24 The nature of casual engagement has been set out in a number of decisions of this Commission.  In Serco (Australia) Pty 

Limited v Moreno (1996) 76 WAIG 937 at 939, the President observed: 
" 'The concept of casual employment within the common law of employment, untrammelled by award prescription, is 

generally taken to connote an employee who works under a series of separate and distinct contracts of employment 
entered into for a fixed period to meet the exigencies of particular work requirements of an employer, rather than 
under a single and ongoing contract of indefinite duration.' 

(See Squirrell v Bibra Lakes Adventure World Pty Ltd t/a Adventure World (op cit) at page 1835 per Fielding C and 
Stewart v Port Noarlunga Hotel Ltd (1980) 47 SAIR 406 at 420). 
The parties, of course, cannot by use of a label render the nature of a contractual relationship something different to what 
it is (see Stewart v Port Noarlunga Hotel Ltd (op cit) per Haese DPP at pages 5-6)." 

25 In the Australian Industrial Relations Commission it has been accepted that the status of "casual employment" is not 
necessarily inconsistent with the concept of an ongoing contract of employment (Ryde-Eastwood Leagues Club v Taylor 
(1994) 56 IR 385).  The decision in Ryde-Eastwood Leagues Club v Taylor (op cit) was applied by the President of this 
Commission in Swan Yacht Club (Inc) v Bramwell (1997) 78 WAIG 579. 

Minimum Conditions of Employment Act 1993 
26 Section 3(1) of the MCE Act, defines a "casual employee" to mean –  

"An employee employed on the basis that –  
(a) the employment is casual; and 
(b) there is no entitlement to paid leave, 
and who is informed of those conditions of employment before he or she is engaged;" 

27 While s 11 of the MCE Act provides that a casual employee is entitled to be paid the minimum rate of pay set by this 
Commission under s 51F of the Act, plus the prescribed percentage of 20%, those provisions do not affect an entitlement to 
paid leave where an employee is in fact a part-time or full-time employee.  Pursuant to s 5(1) of the MCE Act, the minimum 
conditions of employment extend to all employees and employers and are taken to be implied in their contracts of employment.  
Entitlements to annual leave, sick leave, public holidays and carer's leave are minimum conditions of employment under the 
MCE Act (see s 3(1) of the MCE Act).  However, pursuant to s 18(1) of the MCE Act, where an employee is entitled to paid 
leave, payment is to be made at the rate the employee would have received as his or her payment at the time the leave is taken 
under the contract of employment.  It follows, therefore, that payment for paid leave, which arises as a minimum condition of 
employment under the MCE Act is not to be calculated by a reference to the minimum rates of pay set under s 10 of the MCE 
Act but at the rate specified in the contract of employment.  The question is whether $25.00 per hour, which was the rate of pay 
specified in the Applicant's contract of employment, included a 20% loading. 

Credibility 
28 Having observed the Applicant and Ms Carter carefully, I prefer the evidence given by Ms Carter to the evidence given by the 

Applicant where their evidence departs.  The principal factual issue in dispute between the parties was whether the Applicant 
was engaged as a casual employee under separate and distinct contracts for each course block.  I observed the Applicant and 
Ms Carter when they gave their evidence and I have considered their evidence and submissions carefully.  Having done so, I 
did not find the Applicant's evidence entirely satisfactory.  The Applicant's contention that she was employed to work the same 
hours each week is not supported by Exhibits 1, 4, A or B.  It is clear from that evidence that the Applicant was engaged to 
work for blocks of courses.   

29 In light of my findings in paragraph 29, I find that the Applicant was informed when she was employed that she was not 
guaranteed work for each course block.  I also find that it was a term of the Applicant's employment that the pay rate of $25.00 
for each hour worked included a loading. 

Conclusion 
30 I accept Ms Carter's evidence that the Applicant did not have an ongoing guarantee of work beyond the completion of each 

rostered block of work.  Whilst I note the fact that each course scheduled in the Respondent's course timetable for 2004 did 
proceed could lead the Applicant to form the impression that she had an ongoing and continuing expectation of work, the test 
of whether the Applicant was engaged as a casual employee is not subjective but objective.  When all the terms of engagement 
and the history of employment of the Applicant is examined, it is plain that she was engaged as a casual employee. 

31 If I am wrong in reaching this concussion and the Applicant was, at law, a part-time employee, the submission made on behalf 
of the Respondent that the Applicant's rate of pay of $25.00 per hour includes a loading of 20% must be considered.  In James 
Turner Roofing Pty Ltd v Peters (2003) 83 WAIG 427, Anderson J at [45] (with whom Parker J agreed) held in relation to a 
claim for award entitlements that where a flat rate of pay is agreed to be paid and the rate agreed is not made expressly or 
implied to cover a particular obligation such as ordinary time, the flat rate of pay can be claimed as a set off against monies 
payable to cover some other incident of employment.  In this matter, the Respondent agreed to pay the Applicant $25.00 per 
hour.  In setting the rate the Respondent took into account that rate included a 20% loading.  It follows, therefore that the 20% 
loading can be said to be payment in lieu of the minimum conditions of leave that arise under the MCE Act.  When the 
calculations put forward by the Respondent in paragraph [20] of these reasons for decision are considered, in light of the 
reasoning in James Turner Pty Ltd v Peters (op cit) the Respondent's claim for a set off should be allowed and the Applicant 
fails in her claim. 

32 For the reasons set out above, I will make an order dismissing the application. 
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2005 WAIRC 02576 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NATASHA LEE HICKMOTT 
APPLICANT 

-v- 
VOLONA NOMINEES PTY LTD TRADING AS VOLONA COLLEGE 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 9 SEPTEMBER 2005 
FILE NO/S APPL 29 OF 2005 
CITATION NO. 2005 WAIRC 02576 
 
 
Result Application dismissed 
Representation 
Applicant In person 
Respondent Ms K Carter 
 
 

Order 
HAVING heard the Applicant and Ms K Carter, on behalf of the Respondent, the Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, hereby orders: 

THAT the s 29(1)(b)(ii) application be and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 

 

2005 WAIRC 02318 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COLLEEN MARGARET PEARCE 
APPLICANT 

-v- 
CHARLES PARRELLA & ASSOCIATES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
HEARD WEDNESDAY, 11 MAY 2005, MONDAY, 13 JUNE 2005, WEDNESDAY, 29 JUNE 2005, 

FRIDAY, 12 AUGUST 2005 
DELIVERED FRIDAY, 12 AUGUST 2005 
FILE NO. APPL 341 OF 2005 
CITATION NO. 2005 WAIRC 02318 
 
 
CatchWords Contractual benefits claim - Entitlements under contract of employment - Principles applied - 

Application upheld - Industrial Relations Act 1979 (WA) s.29(1)(b)(ii) 

Result Order issued 
Representation 
Applicant Ms M Pearce (on her own behalf) 
Respondent No appearance 
 
 

Reasons for Decision 
1 This is an application made by Ms Pearce (“the Applicant”) made under s29(1)(b)(ii) of the Industrial Relations Act 1979 (“the 

Act”) claiming benefits due to her under her contract of employment with Charles Parrella and Associates (“the Respondent”). 
2 At no stage was a Notice of Answer and Counter Proposal lodged by the Respondent despite a number of requests from the 

Commission.  Further, the Respondent failed to attend both the first and second conferences listed in the Commission.  The 
application was listed for hearing on 29 June 2005. A Notice of Hearing was sent to the Respondent’s address and telephone 
contact was made confirming the hearing date.  The Respondent failed to appear at the hearing. 

3 The Commission was satisfied the Notice of Hearing was sent to the Respondent and that no mail has been returned.  The 
Commission was satisfied that the Respondent knew of the hearing but chose not to attend.  I proceeded to deal with this 
matter in the absence of the Respondent, having regard to the powers granted to me under s.27(1)(d) of the Act. 

The Claim 
4 The Applicant claims denied contractual entitlements for the period of employment with the Respondent from 1 February 2004 

to 14 November 2004. She claims she is entitled to $2,459.35 that have been denied in superannuation for the entire period of 
employment. Additionally, the Applicant claims she is entitled to $1,374.31 when advertising costs were incorrectly deducted 
from her wages. In total, the Applicant claims she is entitled to an amount of $3,833.66 in contractual entitlements which have 
been denied by the Respondent. 
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Applicant’s Evidence and Submissions 
5 The Applicant gave evidence that she was employed as a real estate agent with the Respondent following an interview between 

the Respondent and herself.  The Respondent, called twice in ten days seeking to secure an agreement from the Applicant that 
she would take up the offer of employment.  On the Applicant’s evidence she requested time to consult with her then current 
employer prior to making a decision.   

6 Further, on the evidence of the Applicant, the contract of employment with the Respondent was reached verbally, the 
Respondent agreeing to a rate of commission of 50% plus 9% superannuation as part of the terms of the Applicant’s contract of 
employment.  On the evidence of the Applicant those terms were discussed on a number of occasions and finalised when, some 
three weeks after first meeting with the Respondent, the Applicant commenced employment. 

7 Following the commencement of her employment, on the evidence of the Applicant, the issue of superannuation was a matter 
that was discussed on a number of occasions, both with other employees present and separately, between the Applicant and the 
Respondent.  It was the evidence of the Applicant that the Respondent was denying superannuation to other employees and this 
was raised with the Respondent. On each occasion the issue was raised the Respondent indicated that he was “looking into the 
matter”. 

8 The Applicant testified that throughout her employment the Respondent indicated on the pay sheets that 9% superannuation 
was being paid on her behalf, as evidenced by the payslips received by the Applicant.  However, at no stage during her 
employment was the Applicant asked for her superannuation account details nor indeed, on her oral and written evidence (see 
Exhibit P1), was any contribution from the Respondent paid into her superannuation account (see Exhibit P2). 

9 The Applicant introduced through written evidence copies of her payslips received from the Respondent which, for each 
payslip received, indicated a dollar amount for the purposes of superannuation.  On the evidence of the Applicant no such 
payment was ever made by the Respondent into the Applicant’s superannuation account, nor indeed into any other account. 

10 Following the hearing the Commission gave the Applicant an opportunity to submit evidence in writing regarding the correct 
dollar amount in superannuation that ought to have been shown on her payslips.  The Applicant received information from her 
superannuation fund RFS Finance indicating the amounts that ought been reflected on the payslips of the Applicant. This 
information was submitted directly to the Commission by the Applicant.   

11 On the evidence of the Applicant, two payslips indicate the superannuation was incorrectly calculated. The Applicant testified 
that her superannuation entitlement ought to have been calculated on the gross amount received in commission payments, not 
calculated after tax had been deducted and/or alternatively, the deduction of advertising costs from the Applicant’s wages. 

12 The Applicant gave evidence that the practice of the Respondent with respect to payment of wages was for the Applicant to 
reimburse the Respondent for advertising costs where properties were her own listings.  Where properties were not her own 
listings but those of other agents employed with the Respondent then from time to time the Applicant was required to show 
clients through the properties and on several occasions properties were sold in this way.   

13 It was not part of the terms of the Applicant’s contract of employment that on these occasions advertising costs were to be 
deducted from the Applicant’s wages and therefore it is claimed by the Applicant, an outstanding amount of monies is owed, 
namely $1,374.31 for costs incorrectly deducted from the Applicant’s wages for advertising the properties at 30 Crimea Street 
and at 246 Drake Street, Morley. These properties, on the Applicant’s evidence, were not her own listings. 

Conclusions 
14 I have listened carefully to the verbal evidence of the Applicant and considered the written evidence introduced by way of 

exhibits.  It is my view that her evidence has been presented honestly and to the best of her recollection. 
15 I accept that the Applicant was employed as a real estate agent with the Respondent between 1 February 2004 and 14 

November 2004.  I accept also that the Applicant was employed under a contract of employment reached verbally, following 
an initial approach by the Respondent to the Applicant and subsequently, an interview between the two at the premises of the 
Respondent, where the Applicant was offered the job and the offer was accepted. 

16 The Commission accepts that the Applicant was entitled to, under her contract of employment with the Respondent,  a 9% 
employer contribution  in superannuation calculated on the gross amounts inclusive of  commission payments.  

17 The Commission accepts that the Applicant was obliged to, under her contract of employment, pay for advertising costs on the 
Applicant’s listed properties. The Commission finds that the Applicant was not obliged, under her contract of employment, to 
pay for advertising costs on properties that were joint listings.  

18  I accept for all weeks worked the Applicant was denied her contractual entitlement for superannuation.  The Commission 
finds an amount of $2,359.66 was denied contrary to the  terms of her contract. 

19 In addition, the Commission finds that on two occasions the Respondent incorrectly deducted advertising costs from the 
Applicant’s wages denying the Applicant $1,374.31 in wages. 

20 The onus is on the Applicant to prove that her claims are benefits to which she entitled under her contract of employment.  
Furthermore, it is for the Commission to ascertain whether the claim constitutes a benefit denied under such a contract, having 
regard to the obligation of the Commission to act according to equity, good conscience and the substantial merits of the case 
For this purpose the principles as per Belo Fisheries v Froggett (1983) 63 WAIG 2394 and Perth Finishing College v Watts 
(1989) 69 WAIG 2304 are applied.   

21 It is my view that the Applicant has made out her claim that she has been denied benefits due under her contract of 
employment with the Respondent, specifically for superannuation and advertising costs, the latter being incorrectly deducted 
from her wages. Furthermore, on the basis of equity, good conscience and the substantial merits of the case I consider that the 
Applicant’s claim with respect to denied contractual benefits ought be granted. I consider that the terms of the order ought be 
complied with by the Respondent within 21 days. 

22 Following the hearing, the Commission wrote to the Respondent providing him with an opportunity to supply documentary 
evidence as to the alleged failure to make superannuation payments to the Applicant’s superannuation fund.  No such 
documentary evidence was forthcoming.  I accept the Applicant’s evidence and written submissions that the amounts 
prescribed on her payslips as a superannuation entitlement do not reflect the terms of the contract of employment. Accordingly, 
with one minor adjustment the Applicant’s claim for superannuation entitlements is made out. 
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23 In summary I determine that the Applicant is entitled to the following in contractual benefits: 
a. $2,359.66 in outstanding superannuation entitlements 
b. $1,374.30 in outstanding wages 

Total $3,733.96  
24 A Minute of Proposed Declaration and Order will now issue reflecting these reasons and ordering two payments to be made: 

one to the Applicant and the other to the Applicant’s superannuation fund. 
 

2005 WAIRC 02370 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COLLEEN MARGARET PEARCE 
APPLICANT 

-v- 
CHARLES PARRELLA & ASSOCIATES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 17 AUGUST 2005 
FILE NO/S APPL 341 OF 2005 
CITATION NO. 2005 WAIRC 02370 
 
 
Result Order Issued 
Representation 
Applicant Ms M Pearce (on her own behalf) 
Respondent No appearance 
 
 

Declaration and Order 
HAVING HEARD Ms M. Pearce on her own behalf as the Applicant and there being no appearance on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Commission 1979, hereby: 

(1) DECLARES that the Applicant is entitled to the following benefits under her contract of employment. 
(2) ORDERS that the Respondent pay to the Applicant within (21) days of the date of issuance of this Order the 

sum of $1374.30 as wages to which she is entitled under her contract of employment.  
(3) ORDERS that the Respondent within (21) days of the date of issuance of this Order pay $2359.66 in 

superannuation contributions to the Applicant’s superannuation fund RFS Finance, 660 Newcastle St, 
Leederville WA 6903. 

(4) ORDERS that the application is otherwise hereby dismissed. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

2005 WAIRC 02525 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NIGEL PENFOLD 
APPLICANT 

-v- 
SEACODE NOMINEES PTY LTD AS TRUSTEE FOR THE STONEHOUSE FAMILY TRUST 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
HEARD TUESDAY, 12 JULY 2005 
DELIVERED THURSDAY,  SEPTEMBER 2005 
FILE NO. APPL 1548 OF 2004 
CITATION NO. 2005 WAIRC 02525 
 
 
CatchWords Contractual benefits claim - Whether Applicant an employee - Applicant declared to be an employee - 

Principles applied in relation to obligations of trustee - Applicant owed contractual benefits - 
Industrial Relations Act 1979 (WA) s 29(1)(b)(ii). 

Result Declaration is made the Applicant is an employee and is owed contractual benefits.  Order made that 
the Respondent pay the Applicant $12,740 (gross) and the Respondent pay the Applicant's 
superannuation fund $623 (net). 

Representation 
Applicant In person 
Respondent Mr M Stonehouse 
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Reasons for Decision 
1 This is an application made under s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”).  Nigel Penfold (“the 

Applicant”) claimed in his application that he is owed the total sum of $14,249 (gross) being $13,626 for unpaid wages from 
4 August 2003 until 3 October 2003 and $623 as contributions to superannuation.  The Applicant says that he is owed these 
amounts as monies that he is entitled to under his contract of employment with Seacode Nominees Pty Ltd as Trustee for the 
Stonehouse Family Trust (“the Respondent”).   

2 During the proceedings, the Applicant amended his claim after he reviewed his calculations of payments he had received from 
the Respondent.  The Applicant’s amended claim is as follows: 

Week Ending Hours $ Rate $ Claim 
15/08/2003 24.25 70 1,697 
22/08/2003 28.50 70 1,995 
30/08/2003 16.75 70 1,173 
05/09/2003 25.00 70 1,750 
14/09/2003 45.75 70 3,202 
19/09/2003 26.75 70 1,873 
26/9/2003 9.00 70 630 

03/10/2003 6.00 70 420 
Salary & Wages $ 12,740 

3 The Applicant also claims that he is owed the sum of $623 being amounts owing for superannuation for two weeks’ work 
ending on 8 August 2003.  The Applicant seeks an order that the Respondent pay this sum to The Penfold Family 
Superannuation Fund. 

The Applicant’s Evidence 
4 The Applicant is a chartered accountant and a member of the Institute of Chartered Accountants.  The Applicant was offered a 

contract of employment by the Respondent on 14 February 2003.  The terms of the Offer of Contract were reduced to writing 
in a letter to the Applicant signed by Michael Stonehouse a Director, on behalf of the Respondent.  The material terms of the 
Offer of Contract was as follows: 

“OFFER OF CONTRACT 
We are pleased to offer you employment on a contract basis in the role of Senior Business Analyst. 
The general terms and conditions of your employment with the company are outlined below: 
Remuneration 
Seacode agrees to pay $76-30 per hour for all hours worked on projects and other business authorised by 
Seacode.  This rate is inclusive of all benefits, including leave loading (if applicable), Superannuation 
Guarantee Charge (currently 9.00%) and other allowances.  It is agreed that salary packaging will be allowed 
and will be agreed between the employee and Seacode at a later date.  
Annual Leave and Sick Leave 
In consideration of the above payment, all time not authorised by Seacode as chargeable, including sick leave, 
annual leave, training etc will be unpaid.  Leave shall be taken such that it does not impact project schedules, 
and reasonable notice shall be given where extended periods of leave are required. 
Hours of Work 
Seacode agrees to provide work where available and suited to the employee, and the employee agrees to work 
all reasonable hours at Seacode’s request to ensure projects are completed on time and within budget.  However, 
the employee accepts that client requirements vary considerably and as such Seacode makes no undertaking to 
provide minimum work hours in any given period. 
Term of Contract 
The initial term of the contract is for a period of two (2) months commencing on Monday 18 February 2003. 
Termination of Contract 
The contract may be terminated by one party giving the other party five (5) working days notice. 
Timesheets and Payment 
The employee agrees to complete a timesheet in accordance with Seacode’s policies and procedures.  Seacode 
agrees to make payment for the employee’s services each fortnight, on the basis of completed timesheets 
submitted by the employee and authorised by Seacode.   All amounts paid will be in arrears. 
Equipment and Services 
Seacode may from time to time provide the employee with certain equipment.  The employee agrees that any 
equipment provided by Seacode will only be used for business associated with Seacode.  The employee agrees 
to provide a mobile phone at their own expense. 
Confidentiality 
The employee agrees to abide by any confidentiality requirements imposed by Seacode’s clients contracts, and 
any other confidentiality requirements as directed by Seacode.  The employee further agrees to execute a Deed 
of Confidentiality. 
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Special Conditions of Employment 
The employee agrees to abide by any special conditions of employment imposed by Seacode’s clients contracts, 
and any other special conditions of employment as directed by Seacode.” 

(Exhibit 1) 
5 The Offer of Contract stated that the copy of the Deed of Confidentiality and Special Conditions of Employment were attached 

and the Applicant was required to acknowledge the acceptance of the offer by signing the duplicate copy on receipt of the 
written offer.  The Deed of Confidentiality and Special Conditions of Employment were not produced to the Commission.  The 
Offer of Contract also stated that the Respondent would prepare an employment contract for the Applicant’s review and 
signature.  The Applicant, however, did not produce an employment contract which had been signed or executed by him.  Nor 
did he give any evidence that he had signed such a document.  The Applicant says that the terms and conditions of his 
employment whilst engaged by the Respondent were the terms and conditions set out in Exhibit 1.  Further, he testified that 
although the initial term of the contract was to be a period of two months commencing 18 February 2003, he worked until 
3 October 2003. 

6 The Applicant gave uncontradicted evidence that when the amount of nine percent (9%) superannuation payment is deducted 
from $76.30 per hour, his hourly rate of salary was $70 per hour.   

7 During the entire period the Applicant worked for the Respondent, the Respondent was contracted to a company called Kaefer 
Technologies Limited, which was an industrial installations and maintenance company.  The Respondent’s company was 
engaged by Kaefer Technologies Limited to upgrade an Oracle suite of accounting programs.  The Applicant was engaged by 
the Respondent on this project to set up chartered accounts for Kaefer Technologies Limited.  The Applicant gave 
uncontradicted evidence that he received directions from Mr Stonehouse about the work he was required to carry out.  During 
the later part of the project, the Applicant prepared standard reports, profit and loss reports and balance sheet reports for Kaefer 
Technologies Limited.  The Applicant’s hours of work varied but generally he worked 7.5 hours or 8 hours each day.  Pursuant 
to the express terms of his employment, he was required to provide timesheets to the Respondent.  The Applicant tendered into 
evidence timesheets (Exhibit 2) for the period from 4 August 2003 to 3 October 2003.  Each of those timesheets sets out the 
hours worked by the Applicant each day and contains a detailed description of the work carried out by him each day.  The 
Applicant says that after he completed each timesheet he gave them to Mr Stonehouse who checked and signed the timesheets.  
After doing so, Mr Stonehouse would forward the timesheets with an invoice to Kaefer Technologies Limited for payment to 
the Respondent.  The Applicant says that initially he was paid each fortnight and then paid monthly.  Some time later payments 
became irregular.   

8 Although, during his evidence he described himself as a contractor, the Applicant says that at all material times he was 
employed by the Respondent as an employee.  

9 The Applicant testified that towards the end of September 2003, Kaefer Technologies Limited were experiencing financial 
difficulties and were not paying the Respondent’s accounts.  Mr Stonehouse responded by pulling everyone off the job on 
22 September 2003.  However, Mr Stonehouse requested the Applicant return to the project to carry out some further work for 
Kaefer Technologies Limited.  Following a team meeting on 30 September 2003, the Applicant carried out further work for the 
Respondent on 1, 2 and 3 October 2003.  The Applicant was not paid for work from 3 July 2003 until after he ceased work on 
3 October 2003.  After he ceased work, the Applicant was aware that Mr Stonehouse was seeking to extract money from 
Kaefer Technologies Limited.  He later received one payment on 31 October 2003 for pay periods, 3 July 2003, 13 July 2003, 
20 July 2003 and 25 July 2003.  In early 2004, the Applicant asked Mr Stonehouse to be paid the outstanding amounts by 
instalments.  The Applicant was informed by Mr Stonehouse that payments were likely to be forthcoming from Kaefer 
Technologies Limited and the Applicant says consequently he expected that he would receive instalments from about 1 April 
2004.  The Applicant received one payment on 23 April 2004, which was a net amount of $1,882.  That amount was paid 
without a payslip.  When the Applicant calculated what he was owed, he understood the payment was for work carried out by 
him from 1 August 2003 to 8 August 2003, excluding superannuation.   

10 The Applicant did not receive any further payments from the Respondent.  Consequently, the Applicant filed an application in 
the Commission for the payment of outstanding amounts of salary and superannuation pursuant to the terms of his contract of 
employment.   

11 When cross-examined the following email sent by Mr Stonehouse to the Applicant on 28 January 2004 was put to the 
Applicant. 

“I am pleased to advise that Kaefer have paid the invoices for the months of Oct, Nov & Dec 2003 – which has been as a 
direct result of Frank Taylor’s intervention.  I will immediately arrange for the payment of any hours worked during these 
periods. 
In respect of the months of Aug & Sept 2003, these amounts remain outstanding and I will now explain why Kaefer have 
not paid these amounts.  Yesterday morning, Dimi and myself had a meeting with Frank Taylor in which there were a 
number of issues raised. 
… 
Frank did say that Kaefer have recognised and have acknowledged that the hours have been worked and services 
performed as has been invoices.  As such, Kaefer have accepted the costs, as invoiced, however, the interim Managing 
Director – Horst – and the Board of Management are seeking an explanation for the additional & unbudgeted costs on the 
project. 
Frank also raised an issue which Horst has asked us to consider and that is what discount would be available if they 
(Kaefer) were to pay the full amount as invoiced.  I explained to Frank that we have already discounted our hours and that 
I would need to put this matter to yourselves for consideration.  In my opinion, I do not believe that we should be offering 
any discounts whatsoever, given that we have all (a) undercharged our hours on the project; and (b) worked extremely 
hard to bring this project in on time and under budget.  However, the ultimate decision is up to yourselves individually.  I 
would appreciate your candid responses to this proposal. 
… 
Michael J Stonehouse 
Senior Business Consultant” 

(Exhibit A) 
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12 In relation to the email, it was put to the Applicant that Kaefer Technologies Limited disputed the work performed by the 
persons engaged by the Respondent.  In particular, there was a dispute about the work performed by the Applicant.  The 
Applicant said in response that Kaefer Technologies Limited claimed that the contract they had with the Respondent was for a 
fixed price and the Respondent claimed that payment was to be made on the basis of time and materials.  The Applicant, 
however, agreed that there was a dispute about a monthly margin review he (the Applicant) had prepared for Kaefer 
Technologies Limited.  The Applicant says that he prepared the review as specified by Michael McGilvray, but what was 
specified was not ultimately required.  It was also put to the Applicant that after Kaefer Technologies Limited announced they 
were going into voluntary administration in late April 2004 that he (the Applicant) agreed to hold off being paid for any work 
until the dispute the Respondent had with Kaefer Technologies Limited was resolved.  The Applicant denied that he ever 
entered into such an agreement.  He said, however, that was something Mr Stonehouse wanted him (the Applicant) to agree to.   

The Respondent’s Evidence 
13 Michael Stonehouse is a Director and Secretary of the Respondent.  He is an Information Technology (“IT”) consultant.  

Mr Stonehouse testified that the Respondent ceased to be a trustee of the Stonehouse Family Trust on 31 May 2004.  The 
Respondent tendered into evidence a document signed by Mr Stonehouse on behalf of Seacode Nominees Pty Ltd and 
Colin Baldock the Director and Secretary of Edinboro Pty Ltd, which states that from 31 May 2004, Edinboro Pty Ltd was 
appointed trustee of the Stonehouse Family Trust.  The letter of appointment (Exhibit B) is on Edinboro Pty Ltd letterhead and 
states that Edinboro Pty Ltd in its capacity as trustee will be taking over all outstanding matters (including business dealings) 
of the trust.   

14 Mr Stonehouse testified that at the time the Applicant was engaged by the Respondent, the Respondent was engaged in an IT 
consultancy business and traded as Arian Solutions.  As to the conditions of the agreement between the Applicant and the 
Respondent, Mr Stonehouse testified that the Applicant and Respondent entered into a formal contract, which included a 
formal confidentiality agreement and special conditions of employment.  Mr Stonehouse, however, did not give any evidence 
as to the terms of that formal contract of employment nor did he produce any document that stated those terms.  Further, he 
gave no evidence as to whether the terms stated in the formal contract varied from the terms stated in the Offer of Contract.   

15 Mr Stonehouse says that the Applicant was engaged as a subcontractor by the Respondent.  In support of this contention he 
testified that IT industry operates principally by engaging contractors where there is no employment relationship between the 
hirer and the recipient of the services or the provider of services.  Mr Stonehouse, however, did not dispute the terms set out in 
the Offer of Contract (Exhibit 1).   

16 In relation to the timesheets tendered on behalf of the Applicant (Exhibit 2), Mr Stonehouse testified that he could not say 
whether those documents were accurate, as he did not have access to copies of timesheets submitted to Kaefer Technologies 
Limited, as those documents are in the possession of Edinboro Pty Ltd.  When asked about whether he had received timesheets 
from the Applicant as set out in Exhibit 2 at the time they were completed by the Applicant, Mr Stonehouse said that he may 
have done so but said that at that time there were issues between Kaefer Technologies Limited and the Respondent about work 
that had been performed and there were adjustments to various timesheets which resulted in some time claimed being 
discounted.  Consequently, he says he could not be certain that the timesheets in Exhibit 2 were the final copies submitted to 
Kaefer Technologies Limited for payment.  Further, Mr Stonehouse testified that he had no recollection of what amounts were 
outstanding to the Applicant by the Respondent.  He says, however, that Kaefer Technologies Limited did have some issues 
with the amount of effort that was taken in performing specific tasks.  In particular, he referred to the record of work carried 
out by the Applicant on 23 September 2003 (Exhibit 2), in which it was recorded by the Applicant that an administration team 
briefing was convened.  Mr Stonehouse says the meeting was to brief the Applicant and Mike Wilson about the meeting he 
(Mr Stonehouse) and Dimitri Moratis had with senior management of Kaefer Technologies Limited on the previous day about 
a dispute over work, invoices and timesheets that had been submitted. 

17 The Respondent issued a notice of default against Kaefer Technologies Limited on 14 October 2003, seeking payment of 
monies due under the contract the Respondent had with Kaefer Technologies Limited.  Mr Stonehouse testified that the 
Respondent did not ultimately commence legal proceedings against Kaefer Technologies Limited because he entered into 
discussions with their legal advisors and thought that the dispute would be resolved.  In January 2004 there was a promise of 
payment by Kaefer Technologies Limited but subsequently Kaefer Technologies Limited went into voluntary administration 
and the Respondent became an unsecured creditor.  He said, however, that there was some possibility of the Respondent being 
paid.  The Respondent tendered into evidence an announcement made to the Australian Stock Exchange on 26 November 
2004, in which the public was advised that creditors of the Kaefer Technologies Limited would be paid 100 cents in the dollar. 

Was the Applicant an Employee 
18 In relation to whether the Applicant was an employee, it is not for the Respondent to show that the Applicant was not an 

employee but for the Applicant to show, on the balance of probabilities, that he was an employee (The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers v R B Exclusive Pools Pty Ltd t/as Florida Exclusive Pools 
(1996) 77 WAIG 4 at 8 per Fielding SC). 

19 I observed in Howe v Intercorp Services Pty Ltd trading as Westvision Painting Company [2001] WAIRC 2643 at [24] and 
[25]; (2001) 81 WAIG 1212 at 1214 that: 

"The relationship of employer and employee is a contract of service where an employee contracts to provide his or her 
work and skill (typically to enable an employer to achieve a result).  An independent contractor works in his or her own 
business on his or her own account.  Whilst the authorities do not establish a conclusive test for determining whether a 
person is an employer, regard must be had to the whole of the relationship.  In Stevens v Brodribb Sawmilling Co Pty Ltd 
(1986) 160 CLR 16 Mason J at 24 and Wilson and Dawson JJ at 36 held that a prominent factor is the degree of control 
which the person (who engages the other) can exercise over the person engaged to perform work.  The High Court also 
held that the existence of control is not the sole criteria, other relevant matters include, but are not limited to, the mode of 
remuneration, the provision and maintenance of equipment, the obligation to provide exclusive services, provision for 
holidays, deduction of income tax, delegation of work, the right to suspend or dismiss, the right to dictate the place of 
work and hours of work.  Further, Mason J in Stevens v Brodribb Sawmilling Co Pty Ltd at 26 to 27 also observed that in 
some cases the organization test can be a further factor to be weighed (along with control), in deciding whether the 
relationship is one of employment or of independent contractor.  The organization test is whether the party in question is 
carrying on the business, in the sense of carrying it on for himself or on his own behalf and not for a superior (Montreal v 
Montreal Locomotive Works [1947] 1 DLR 161 per Lord Wright at 169).” 
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20 The Industrial Appeal Court recently considered the test for a contract of service in Personnel Contracting Pty Ltd t/as Tricord 
Personnel v The Construction Forestry Mining and Energy Union of Workers [2004] WASCA 312; (2004) 85 WAIG 5.  
Simmonds J at [102] observed that the difficulty in applying the test was acknowledged in Stevens v Brodribb Sawmilling 
Company Propriety Limited (op cit), Hollis v Vabu Pty Ltd (2001) 181 ALR 263  and Building Workers' Industrial Union of 
Australia v Odco Pty Ltd (1991) 29 FCR 104. 

21 To determine whether an employment relationship has been created, it is necessary to ascertain the terms of the contract so the 
obligations and benefits can be ascertained (see Tricord Personnel (op cit) per Steytler J at [26]). 

22 In Tricord Personnel (op cit) at [24] – [26] Steytler J observed: 
“Where the parties have defined their relationship by a clause in a contract made between them, that clause will be given 
weight (if it is not a sham), although it will not be determinative.  In Australian Mutual Provident Society v Allan (1978) 
52 ALJR 407, the Privy Council said (at 409) that a term of this kind cannot be given effect if it contradicts the effect of 
the agreement as a whole.  Their Lordships applied the following statement by Lord Denning MR in Massey v Crown Life 
Insurance Co [1978] 2 All ER 576 at 580: 

‘The law, as I see it, is this:  if the true relationship of the parties is that of master and servant under a contract 
of service, the parties cannot alter the truth of that relationship by putting a different label upon it …  On the 
other hand, if their relationship is ambiguous and is capable of being one or the other [that is, either service or 
agency], then the parties can remove that ambiguity, by the very agreement itself which they make with one 
another.  The agreement itself then becomes the best material from which to gather the true legal relationship 
between them.’ 

This passage was cited with approval by the Privy Council in Narich Pty Ltd v Commissioners of Pay-roll Tax (NSW) 
[1983] 2 NSWLR 597 at 607 (see also Building Workers' Industrial Union of Australia v Odco Pty Ltd (1991) 29 FCR 
104 at 126). 
In Stevens, at 37, Wilson and Dawson JJ said that ‘the actual terms and terminology of the contract will always be of 
considerable importance’.  More recently, in Hollis, at 45, Gleeson CJ and Gaudron, Gummow, Kirby and Hayne JJ 
reiterated (citing R v Foster; Ex parte Commonwealth Life (Amalgamated) Assurances Ltd (1952) 85 CLR 138 at 
150 - 151; Adam v Newbigging (1888) 13 App Cas 308 at 315; Ex parte Delhasse; In re Megevand (1878) 7 Ch D 511 at 
526, 528, 532 and TNT Worldwide Express (NZ) Ltd v Cunningham [1993] 3 NZLR 681 at 699) that such terms are not of 
themselves determinative as parties cannot deem the relationship between themselves to be something it is not.” 
Hennan J at [52] and Simmonds J at [139] – [146] made similar observations.   

23 I accept the Applicant’s evidence that the terms set out in the Offer of Contract, reflect the terms and conditions that applied to 
the engagement of the Applicant.  Having carefully observed the Applicant and Mr Stonehouse give their evidence, I prefer the 
evidence given by the Applicant to the evidence given by Mr Stonehouse where there evidence departs.  The Applicant gave 
his evidence in a forthright manner and openly conceded matters.  To the contrary, I did not find Mr Stonehouse to be a 
reliable or honest witness.  In particular, he was guarded and attempted to draw inference from Exhibit A when it was not open 
to do so. 

Relevant Matters 
(a) Control 

The Respondent exercised considerable control over the Applicant’s work.  The Applicant gave uncontradicted evidence 
that Mr Stonehouse exercised control over the Applicant by giving him directions in relation to the work he was to 
perform.  Further, the Applicant was required to account for his time by submitting detailed timesheets containing details 
of the tasks he performed each day.  These timesheets were checked by Mr Stonehouse.  Further, as set out below, the 
Applicant’s right to take leave was conditional. 

(b) Obligation to Work 
Whilst the Offer of Contract is silent as to the Applicant’s obligation to work, the Applicant testified that he usually 
worked 7.5 hours to 8 hours each day. 

(c) Remuneration and Leave 
The Applicant was paid an all up rate of $76.30 per hour for each hour worked, which included all benefits and 
allowances.  Whilst the Applicant was not entitled to paid leave, he was entitled to take leave when it did not impact on 
project schedules.  Further, he was required to give reasonable notice if he intended to take extended leave. 

(d) Provision of Equipment 
The Offer of Contract contemplated that the Respondent would from time to time provide the Applicant with equipment.  
The Applicant was required to provide a mobile telephone. 

(e) Stated intention of the Parties 
The Offer of Contract clearly states the relationship between the parties was that of employer and employee.  The Offer of 
Contract in contemplating that an “employment contract” was to be prepared does not indicate that a relationship other 
than that of employer and employee was to be created. 

24 Clearly when regard is had to all these matters the relationship between the Applicant and the Respondent was of employer 
and employee. 

Obligations of the Respondent as Trustee 
25 In the Respondent’s notice of answer and counter proposal, the Respondent states that Seacode Nominees Pty Ltd is a trustee 

company only and does not operate in its own right.  Further, it says that from 31 May 2004, Seacode Nominees Pty Ltd 
ceased to act as trustee for the Stonehouse Family Trust and any transactions entered into by Seacode Nominees Pty Ltd were 
performed its capacity as trustee for the Stonehouse Trust and were not entered into by Seacode Nominees Pty Ltd.  Further, 
any transactions entered into by Seacode Nominees Pty Ltd were performed as trustee and not performed in its own right.  
Accordingly, the Respondent argues that the Applicant is barred at law from seeking to recover any claims against it for unpaid 
wages and superannuation and any remedy that the Applicant may have should be brought against Edinboro Pty Ltd who are 
the current trustees of the Stonehouse Family Trust. 
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26 At law a trustee does not, however, act in the same way as an agent.  The primary distinction between agency and trust, is that 
an agency relationship does not require that the agent be vested with the property of principal at any time during the agency, 
whereas by definition a trustee holds the legal title to trust property.  Unlike an agent, a trustee contracts as a principal (G E 
Dal Pont, Law of Agency, Butterworth (2001) at [2.12] and cases cited therein).  As a general, and fundamental proposition the 
common law does not recognise a trustee as having assumed an additional or qualified legal personality.  One consequence of 
this is that the trustee’s liability for debts includes debts incurred and committed in the course of performance of the trust and 
the trustee’s liability is not limited by, or quantified by reference to the extent of the trust assets.  As Latham CJ said in 
Vacuum Oil Company Propriety Limited v Wiltshire (1945) 72 CLR 319 at 324: – 

“In respect of debts incurred by him in so carrying on the business he is personally liable to the trading creditors–the debts 
are his debts, ...” 

The result is that if the debt is not paid the individual trustee may be bankrupted and the corporate trustee wound up.  A 
corollary of this is at law, the creditor has his remedy by action against the trustee personally and not by any personal action by 
the beneficiaries (Meagher RP and Gummow WMC, Jacobs’ Law Trusts in Australia (6th ed) (1997) Butterworths at [2102]).  
Further, a trustee is entitled to be reimbursed out of the trust property in respect of all charges and expenses properly incurred 
in the execution of the trust and has a right to resort to and apply trust funds for discharge of liabilities incurred by him in the 
authorised execution of the trust (see Meagher RP and Gummow WMC, Jacobs’ Law Trusts in Australia (6th ed) (1997) 
Butterworths at [2102] and [2104]). 

27 The evidence given in this matter clearly establishes that at the time the Applicant was employed by the Respondent, the 
Respondent was the trustee of the Stonehouse Family Trust.  Further, the evidence establishes that at all material times the 
Respondent was running a business.  In engaging the Applicant to carry out work as an employee, I am satisfied that the wages 
due to the Applicant was an expense properly incurred in the execution of the trust.  Accordingly, I am satisfied that the 
Respondent is personally responsible for the amount claimed by the Applicant, as a debt incurred in the performance of the 
trust.  Whilst the Respondent has a right of indemnity out of the trust assets, that does not absolve the Respondent from 
liability as that is a matter between the Respondent and the trust (see Re Burns (1992) 117 ALR 174 at 190). 

Conclusion 
28 Having heard the evidence in this matter, I am satisfied that the Applicant has proved on the balance of probabilities that he is 

entitled to be paid the amounts claimed.  I do not accept the Respondents contention that hours set out in the timesheets 
(Exhibit 2) should be discounted.  Under the heading “Remuneration”, the Offer of Contract (Exhibit 1) it is stated “Seacode 
agrees to pay $76-30 per hour for all hours worked…”  It follows therefore that it is irrelevant, if the Respondent, when 
seeking payment from Kaefer Technologies Limited, did not seek re-imbursement of all labour costs for work performed by 
the Applicant.  In any event, in the email (Exhibit A) that Mr Stonehouse sent to the Applicant on 28 January 2004, he clearly 
stated that the invoices should not be further discounted whatsoever, particularly, he says, “In my opinion, I do not believe that 
we should be offering any discounts, given that we have all (a) undercharged our hours on the project and (b) worked 
extremely hard to bring this project in on time and under budget.” 

29 Accordingly, I will declare that the Applicant was employed by the Respondent and that he is owed contractual benefits and I 
will make an order that the Respondent pay the Applicant $12,740 (gross) and that the Respondent pay his superannuation 
fund, The Penfold Family Superannuation Trust $623 (net). 

 

2005 WAIRC 02603 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NIGEL PENFOLD 
APPLICANT 

-v- 
SEACODE NOMINEES PTY LTD AS TRUSTEE FOR THE STONEHOUSE FAMILY TRUST 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 13 SEPTEMBER 2005 
FILE NO/S APPL 1548 OF 2004 
CITATION NO. 2005 WAIRC 02603 
 
 
Result Order made that Respondent pay the Applicant 
Representation 
Applicant In person 
Respondent Mr M Stonehouse 
 
 

Order 
HAVING heard the Applicant and Mr M Stonehouse on behalf of the Respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, hereby: 

(1) DECLARES that the Applicant is owed contractual benefits; 
(2) ORDERS that the Respondent pay to the Applicant within 14 days of the date of this order the sum of $12,740 

(gross); 
(3) ORDERS that the Respondent pay to the Applicant’s superannuation fund namely The Penfold Family 

Superannuation Fund within 14 days of the date of this order the sum of $623 (net); and 
(4) ORDERS that the application is otherwise hereby dismissed. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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CatchWords Termination of employment-unfair dismissal-casual employment-labour hire employer-

Industrial Relations Act, 1979 

Result Compensation Awarded 
Representation 
Applicant Mr Daryl Reginald Press appeared on his own behalf. 
Respondent Mr Adrian Twyman appeared for the Respondent. 
 
 

Decision 
(Ex-tempore as edited by the Senior Commissioner) 

1 Mr Daryl Press has made an application under s29(1)(b)(i) the Industrial Relations Act, 1979 (the Act) which enables an 
employee to refer to the Commission an allegation of unfair dismissal.  There are two conditions precedent to such an 
application; the Applicant must be an employee and be dismissed. 

2 If a person resigns or the contract of employment comes to an end other than by dismissal, the application cannot be made.  
Similarly, if there is a fixed term contract and the contract was going to come to an end in accordance with its terms, that 
contract ends by effluxion of time and neither can an application be made. 

3 If the Commission finds that a person was an employee and was dismissed, it can investigate whether that dismissal was unfair 
or not and apply to the facts to the tests set out in Undercliffe Nursing Home v Federated Miscellaneous Workers Union (1985) 
65 WAIG 385.  The concept of the test is “a fair go all round”, a fair go to the worker and a fair go to the employer. 

4 When the Commission examines a claim for an unfair dismissal it must do so with that test in mind against the commercial 
reality of the situation.  These laws were developed in a time prior to extensive casualisation of employment.  There have 
always been casuals in employment in Australian industrial law but the growth of companies such as Benchmark Recruitment 
(WA) Pty Ltd (the Respondent) who are recruiting companies who provide labour for specific jobs in the last 10 years has 
meant much of the law does not contemplate that type of contractual relationship. 

5 That is not to say that the conduct of employers and employees who work in a casual relationship is not subject to review.  Of 
course it is.  But the laws have particular concepts of what casual and temporary work is.   

6 Here Mr Press argues first that “I had a job from the 2nd to the 25th of February 2005”.  His evidence is that it was for a period 
of a shut-down, which was for 7 days, and that when Mr Sadler talked to him about the job he said “You have got a job for 7 
days, for the shut, and there may be other stuff around.   That is how we worked in the past and that is what we will do now”. 

7 It seems too that in the evidence that once Mr Press arrived in Paraburdoo, as he did in this case, that there is someone there 
who is an agent from the Respondent.  Whether they were employed by the Respondent or the Respondent in a different guise, 
they are still acting for the Respondent.  In fact the terms and conditions of employment which are before the Commission 
refer to the right of Benchmark’s customers to direct activities of employee’s. (Exhibit T1) 

8 If the Respondent on site is a customer of Benchmark Recruiting (WA) Pty Ltd that has a right to direct the activities it is open 
to conclude whoever the supervisors were there were acting as a customer or the Respondent directly and they had the power 
to say to Mr Press “Well, you have finished the shut-down.  We will give you an extra couple of days’ work”.  It is clear that 
the period of engagement was for the shut-down with the potential extension for a couple of days. 

9 In the meantime, Mr Press, in good faith, had drawn to someone’s attention they were going to put the wrong oil in a machine.  
The work order was wrong and he knew it was wrong because last year the same thing happened.  Apparently a client 
representative took umbrage even though Mr Press was right, as it turns out, and the agent of the Respondent, we do not know 
who it was, maybe someone called “Mark” but we are not sure, decided that he had to remove Mr Press from the site. 

10 Mr Sadler said that occurred.  He was standing with some people, and to remove him from the area and not to cause 
embarrassment, to whom we do not know,  it was decided to tell a story to Mr Press that he was going to work somewhere 
else.  Mr Press did not know he was being removed from the site until he was in a car on the way, he assumed, to his new job 
site.  He never reached the new site because he was taken back to his accommodation.  A casual employee is entitled to have 
the same rules that apply to unfairness of a full-time worker.  The concept is the same and the concept of unfairness usually 
connotes that an employee will be told what their error has been, given an opportunity to remediate it; that is, to modify their 
behaviour, be given assistance and training and given reasonable time to do so.  That is the concept that applied in Australian 
industrial law to what is fair and what is not fair at least on a procedural basis. 
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11 So what happened to Mr Press?  He was not told that the vice of his behaviour was that he told someone they were going to use 
the wrong oil in a machine was wrong.  He was not told that at all.  He was told a lie.  He was told that “You are going to work 
somewhere else out in the Eastern Ranges”.  But he was not.  Instead he was summarily dismissed.  On that day he was 
unfairly treated and so his dismissal, notwithstanding that later he was offered other engagements by the Respondent was 
unfair. 

12 The question is what should happen in those circumstances?  It seems to me that, under the contract of employment, the total 
liability of the Respondent is for 4 hours pay.  If Mr Press was not paid the 4 hours the contract would end in any event.  That 
is the extent of the liability incurred by the Respondent insofar as Mr Press is concerned.  These other dealings between 
Benchmark and Mr Press, offering other engagements, are post that event and whether or not they came to pass and whether or 
not eventually Mr Press decided he did not want to work with the Respondent again, which is his right, they are not issues 
which give rise to an action under section 29 of the Act.  

13 It is open to find here, and I do, is that the act of removal from the site was unfair, that Mr Press was for all intents and 
purposes a casual employee, and that he is entitled to payment until the contract could have properly been brought to an end, 
that is, on 4 hours notice.  That is the total amount of the compensation which, on the principles set out in Boganovich v 
Bayside Western Australia Pty Ltd (1999) 79 WAIG 8 the Commission is empowered to order. 

14 Section 23A of the Act sets out what the Commission can award in remediation of unfair dismissals.  The Commission can 
order reinstatement as the first remedy, but clearly Mr Press does not want to work for the Respondent so that is not an option.  
The Commission will issue an order that there was an unfair dismissal and that the Respondent shall pay the amount of 4 hours 
pay in compensation. 
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CITATION NO. 2005 WAIRC 02561 
 
 
Result Compensation Awarded 
Representation 
Applicant Mr Daryl Reginald Press appeared on his own behalf 
Respondent Mr Adrian Twyman appeared for the Respondent 
 
 

Order 
HAVING heard Mr Daryl Reginald Press on his own behalf and Mr Adrian Twyman for the Respondent and by consent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby order; 

1. THAT Daryl Reginald Press was unfairly dismissed 
2. THAT reinstatement is unavailing 
3. THAT the Respondent pay Daryl Reginald Press the sum on $132.00 in compensation 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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CatchWords Termination of employment-unfair dismissal-onus of Applicant to prove dismissal occurred- no 

dismissal. 

Result Dismissed for want of jurisdiction 
Representation 
Applicant Mr G. Sims appeared as Agent 
Respondent Mrs S. DeQuintal appeared for the Respondent 
 
 

Reasons for Decision 
Introduction 

1 On the 8th December 2004 Benjamin William Sims (the Applicant) applied to the Commission for orders for compensation, 
alleging that he had been harshly, oppressively and unfairly dismissed by Tammin Abattoirs Pty Ltd (the Respondent) on or 
about the 17th November 2004. 
The Applicant’s Story 

2 In summary, the Applicant’s case can be stated as follows: Following a previous engagement he was employed by the 
Respondent as a Grade 4 slaughterman from the 14th May 2004 until his dismissal on the 17th November 2004.  Early in 
October 2004 he suffered an injury at work.  He made a compensation claim for that injury.  Before he was fit to return to work 
he had a serious motorcycle accident and was on sick leave for a further period of some 7 weeks.  The Applicant claims that he 
notified the Manager of the Respondent of his accident on or about the 19th October 2004.   

3 Early in November 2004 he claims he attended a Workers Compensation Review proceeding where he was asked by the 
Reviewing Officer to obtain a signature on certain workers compensation forms.  He says that for this purpose he travelled to 
the Tammin Abattoirs.  On arrival he met a female office worker who told him she was unable to sign the forms.  He claims 
then he asked for the Works Manager, Mr Taiki to come and sign the forms.  He was told Mr Taiki was not available 
immediately so he went looking for him on the works.  Later he met with Mr Taiki and they had an argument about his 
presence on the works.  The Applicant claims he asked Mr Taiki to sign the forms but he would not.  He was told in colourful 
language to leave the works and the Applicant formed the opinion that he had been sacked.  He was also informed that the 
police had been called.  The Respondent did not provide any notice or any payment of lieu notice and he was given no reasons 
for his dismissal. 
The Respondent’s Story 

4 The Respondent’s position is that the Applicant had been an employee at the works when it operated in May 2004 after a long 
period of closure.  The works again shut down for two months and the Applicant was re-engaged on 2 September 2004 with a 
number of other employees when the works re-opened.  Soon after his re-engagement he suffered a compensatable accident at 
work and compensation payments were made.   

5 The Applicant had been injured on 5 September 2004.  He continued to receive all his wages and there were no problems or 
disputes relating to the compensation claim.  The Applicant was due to return to work on the 19th October 2004 but was injured 
in a traffic accident.  The Respondent was then under the impression that the injuries suffered by him were not work related.  
They stopped paying and were later, after an intervention, found that they had an ongoing obligation to make some payments 
to the Applicant and did so. 

6 It was the Respondent’s understanding that the Applicant knew that when he was fit his job was open, ready and waiting for 
him.  He arrived at the works in Tammin out of the blue and insisted some workers compensation forms be signed on the spot 
when he knew that the Respondent’s administrative procedure was that forms lodged at the works would be processed at an off 
site office. 

7 When the Applicant attended at the works he was aggressive.  This was not unknown behaviour for him because he had been 
aggressive when dealing with the Respondent’s Directors early during the employment relationship.  The Applicant’s 
demeanour was so threatening that the office employee, who was the wife of Mr Taiki the Works Manager, was frightened by 
his conduct and advised her husband who was out on the works.  Mr Taiki told his wife to ring the police.  In the meantime Mr 
Taiki asked that the Applicant be told to wait while he attended the unloading of some sheep.   

8 Mr Taiki later saw the Applicant approaching the slaughter floor.  This was an area that he should not have been entering.  Mr 
Taiki approached him and asked the Applicant to accompany him to the office.  There was some sort of altercation between 
them.  The Applicant was told that the police had been called, he refused to leave the office.  Mr Taiki removed him and asked 
him to wait outside until the police arrived so the matter could be sorted out. 

9 Mr Taiki at no time told the Applicant that he had been dismissed.  After waiting for 20 minutes or so in his car the Applicant 
departed the site. 

10 The above is sufficient recitation of the facts for the purpose for these Reasons for Decision. 
Witness Credibility 

11 I need to deal first with credibility of witnesses.  The Applicant was represented by his father and the Applicant’s evidence is 
the only evidence presented in support of his allegations.  The Applicant was not impressive in the witness box but that is not 
to say that there is any overt indication that he was being untruthful to the Commission as he related his recollection of the 
events.  His recollection may well have been convenient to his case but that is not open to be found as a fact. 

12 The Commission heard evidence from John DeQuintal, a Director of the Respondent.  That evidence did not leave the 
Commission any doubts about the truthfulness of his story.  Evidence was also heard from Mr Bill Taiki who was the Works 
General Manager.  Mr Taiki seemed to be a forthright and strong witness and there was no reason to doubt that he related the 
truth of the events at least to the best of his memory. 
Analysis and Conclusions 

13 In situations like this when there is little to separate the witnesses insofar as credibility is concerned the Commission must 
search for a corroboration of one or other of the stories in order to make a finding on the balance of probabilities which version 
of events is more likely to be true. 
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14 The essential corroboration available from the evidence, in fact the only corroboration, is between the evidence of Mr 
DeQuintal and Mr Taiki concerning the Applicant’s disposition towards aggressive behaviour. 

15 Mr DeQuintal related that the Applicant had been aggressive following on some industrial relations matters and threatened to 
take the other workers out on strike.  This was sometime before the alleged dismissal.  It was behaviour of a similar to type to 
that reported by Mr Taiki in his evidence of the Applicant’s threatening conduct towards his wife on the day that he attended 
the Tammin site and in his dealings with Mr Taiki himself. 

16 With no other witnesses called the Commission must make the best use of the evidence before it and on that evidence it is open 
to find, and I do, that the evidence of the Respondent about what happened on the day the Applicant was dismissed it is more 
likely to be true than that of the Applicant and therefore where the evidence of the Applicant differs from that of the 
Respondent I favour the evidence of the Respondent. 

17 This application is launched under s29(1)(b)(i) of the Industrial Relations Act 1979.  The section provides that an employee 
may refer an industrial matter to the Commission if he believes he has been harshly, oppressively or unfairly dismissed.  There 
are two conditions precedent for an employee to make an application and that is that they were an employee and that they were 
dismissed.  In this case there can be no doubt that the Applicant was an employee.  That is conceded by the Respondent.  The 
question is though, and it is an essential issue to be determined initially, was whether he was dismissed.  If he was not 
dismissed the Commission has no jurisdiction to investigate the fairness or otherwise of how the relationship was brought to an 
end. 

18 Having carefully considered the evidence I think the most probable course of events on the day when the Applicant says that 
he was dismissed was as follows; the Applicant had been told following a Work Cover review that he needed some signatures 
on documents.  He had it firmly fixed in his mind that he had to obtain the signatures and on the 17th November 2004 he drove 
all the way from Perth to the works in Tammin even though he was still recovering from injuries suffered from a serious traffic 
accident.  He arrived at the site for the sole purpose of getting signatures to the documentation after what would have been, on 
the evidence, an uncomfortable and difficult journey from Perth.   

19 On arrival the Applicant approached the wife of the General Manager to obtain the signitures.  It is open to find, and I do, that 
she was so concerned about his demeanour that she reported to her husband by 2-way radio that she was frightened by the 
Applicant.  Mr Taiki was alarmed about her state of mind and he asked her to ring the police immediately.  He indicted that it 
would take a little while to finish what he was doing but then he would come to the office and his wife should ask the 
Applicant to wait.  However the Applicant did not wait.   

20 He took it upon himself to enter into the works and went to the slaughter floor, or at least approached it, searching for Mr 
Taiki.  Mr Taiki moved to intercept him entering the slaughter floor because he was inappropriately dressed.  The Applicant 
was aggressive to Mr Taiki.  Mr Taiki asked him to come to the office and there was likely some pushing and shoving between 
them.  From Mr Taiki’s appearance, he is a strong well built man but so was the Applicant.  The Applicant eventually entered 
into the office with Mr Taiki and by this time Mr Taiki had asked for a further phone call to be made to the police.  It is open to 
find, and I do, that Mr Taiki would not have made that second request if he was not concerned by the conduct of the Applicant.  
Mr Taiki asked the Applicant to remove himself from the office but he refused so he was removed.  He then went and sat in his 
car.  I can find nothing in the evidence which gives support to the Applicant’s claim that his job had been lost or that he was 
told he was dismissed.  He could well have been told to go outside or to go away because of the way that he was conducting 
himself but there is nothing in the evidence which indicates that Mr Taiki’s version should be disbelieved.  His version of 
events is more likely to be correct based upon the corroborative evidence that I mentioned previously in these Reasons. 

21 The Commission is drawn to the conclusion that the Applicant was not dismissed on the day concerned.  He may have formed 
that conclusion he was but there is nothing which indicates that he was right in doing so. 

22 The Respondent did not immediately chase him up to see why he had not returned to work because as far as they were aware 
he was still suffering the effects of his motorcycle accident.  I accept the evidence of submission from the bar table of Ms 
DeQuintal that in due course they were surprised that he did not eventually return to work.  Perhaps the Respondent can be 
criticised by not making a more active effort to find out why the Applicant did not return but by that time the relationship had 
been damaged to such an extent by his conduct on the day that the Applicant visited the site that it would have been unlikely 
that the employment relationship could have been re-established.  The onus of proof is on the Applicant to prove the fact of the 
alleged dismissal and he has failed to discharge that onus. 

23 I find there has been no dismissal in this case and for that reason the jurisdiction vested in the Commission s29 does not arise 
and therefore the application will have to be dismissed for want of jurisdiction. 
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Order 
HAVING heard Mr G. Sims as Agent on behalf of the Applicant and Ms S. DeQuintal for the Respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders; 
 THAT the application is hereby dismissed for want of jurisdiction. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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Reasons for Decision 
1 This is an application made pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”).  At hearing the 

applicant sought to delete the claim for contractual benefits.  The applicant alleges that she was dismissed summarily and 
unfairly on 30 August 2004 by Mr Frosh, the proprietor of the pharmacy.  The applicant claims that reinstatement will be 
impractical and seeks six months’ compensation, being $14,144 gross. 

2 The applicant, Ms Caroline Spivey, worked in the Glengarry Pharmacy from 5 May 2003 to 30 August 2004 as a Pharmacy 
Assistant.  At the time of her termination the applicant was working 34 hours per week at the rate of $16 per hour.  The 
evidence of Ms Spivey is that her duties included purchasing stock, customer service, cleaning the pharmacy, pricing goods 
and stock control of the store room.  The two Pharmacists were Ms Peta Tansey and Mr Sam Frosh, who the applicant worked 
with alternatively.  Ms Spivey applied for an advertisement in the West Australian and was interviewed by Mr Frosh.  She 
submitted her resume [Exhibit A1] with qualifications [Exhibit A2] and was offered the position at interview by Mr Frosh.  
They discussed the duties required in the pharmacy, her experience and dealt with questions generally about pharmacy work.  
She says no referees were sought and Mr Frosh did not inquire about the state of her health.  She says she was offered a bonus 
if she would remain at the pharmacy for 12 months or more.  It is common ground that this bonus of $1000 was paid 
approximately 12 months after she commenced. 

3 The applicant says her hours of work changed during the course of her employment from 38 hours to 34 hours as the medical 
centre nearby reduced their hours of closing to 6 pm.  This meant that Mr Frosh had to find additional hours for the part-time 
staff and so reduced her hours.  Ms Spivey says at the time of her termination she was working the following pattern:  

Monday  8:30 am to 5:30 pm 
Tuesday 8:30 am to 1:00 pm 
Wednesday 8:30 am to 6:00 pm 
Thursday  8:30 am to 1:00 pm 
Friday 8:30 am to 6:00 pm 

4 Ms Spivey says that she got on well with customers and had a good relationship with Ms Tansey, the other Pharmacist.  She 
says Ms Tansey gave her positive feedback about her helpfulness in the dispensary and dealing with customers.  She believes 
that customers were happy with her and that she displayed concern for their wellbeing. 

5 The applicant says that prior to August 2004, she received no warning from the respondent about her conduct either orally or in 
writing.  She says she was not told that her position was in jeopardy; she was not told she lacked competence in any of her 
functions; and there was no change or reduction to her duties, whilst she worked for the respondent. 

6 The applicant says on Thursday, 26 August 2004, Mr Frosh handed her a document and she was advised to read the contents 
and sign it.  She read the contents [Exhibit A6] at home, was not happy about the document and sought some advice.  Exhibit 
A6 reads as follows: 
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“26th August 2004 
To: Caroline Spivey 
Conditions for leave and holidays. 
(1) All bookings for appointments, doctor visits etc. to be checked with myself prior to being made if they interfere at 

all with normal working hours.  If cover cannot be arranged then work takes priority. 
(2) All applications for holiday leave to be made at least four weeks in advance prior to making any firm bookings.  

Leave will be granted if possible but the final decision for timing to rest with me. 
(3) If cover from other staff is not possible then leave at that particular time will be refused. 
(4) From this date onwards all leave due for the year will be taken during that year.  The year for this calculation to 

start and end at the beginning of May. 
(5) Any leave not taken during that year risks being forfeited at my discretion without payment in lieu. 
(6) Hilary’s available dates in 2004 are from the 20th September until the 4th of October, and then from the end of 

November onwards until around early February 2005. 
(7) As Erica is due to have house guests from the 17th October and then straight after, oral surgery which needs up to 

8 weeks for recovery, then this is followed by holiday from 17th December to the 10th  January 2005 the leave may 
be not possible during the period 17th October until the 10th January. 

(8) As Janet has already booked holidays in early September then she already has priority during this period. 
(9) I will not ask again about your holiday times.  It is your responsibility to abide by all the above rules and advise 

me in a timely manner. 
(10) School holidays will have not accepted as a reason not to take leave as you have no children at school. 
I agree to abide by all the above:     Signed- _____________________ 
   Date- _______________________” 

7 The applicant says she was not asked previously about her annual leave or made aware of the document.  She says she took 
leave in June or July 2004 and had no further plans for leave at that time. 

8 The applicant says that her next day of work was Monday, 30 August 2004.  When she arrived she greeted Mr Frosh in the 
dispensary and her greeting was not returned.  Mrs Frosh was also present and this was unusual.  Mr Frosh was at the computer 
and gave her the first warning [Exhibit A7] about 8:35 am.  Mr Frosh indicated that the warning was because the applicant had 
attended a doctor’s appointment.  Exhibit A7 reads as follows: 

“FIRST WARNING - WITH INTENTION TO DISMISS 
30th August 2004 
To Caroline Spivey 
Details: 
On the 25th August 2004 you organized a doctor/psychologist appointment for 6 pm. in Leederville which necessitated 
that you leave work at least 20 minutes prior to your finishing time of 6 pm.  You did this without seeking my permission 
first, and without organizing successfully any cover for what is usually a busy time with another staff member.  It 
transpired that I was extremely busy from 5.45 pm until around 6.15 pm. and being still weak from my recent severe 
illness suffered much stress. 
Sam Frosh (for the Frosh Personnel Trust)” 

9 Ms Spivey says she spoke with Mr Frosh previously about the appointment and asked if Hilary, another staff member could 
come in for half an hour to cover.  Mr Frosh indicated that was not possible.  Then the applicant asked Ms Chew, another staff 
member, to come in.  This did not occur as Mr Frosh by that time had indicated that she could have the time off.  The applicant 
says this discussion took place on Monday, 23 August 2004. 

10 Ms Spivey says she was taken aback by the first warning as she had attempted to organise the appointment as late as possible.  
She says Mr Frosh asked her for Exhibit A6 and asked if she had signed it.  She advised him that it was a legal document and 
she was having something in the document checked out.  Mr Frosh advised her that that was not good enough and handed her a 
second warning from his briefcase [Exhibit A8].  The applicant says the second warning was handed to her in an envelope 
about 8:40 am or 8:45 am.  Exhibit A8 reads as follows: 

“SECOND WARNING - WITH INTENTION TO DISMISS 
30th August 2004 
To Caroline Spivey 
On Friday the 13th August 2004 you were emotionally upset and did ring Peta Tansey at the Pharmacy on or after 8.30am 
notifying her that you were unfit for work on that day, and asking could she make other arrangements to obtain the 
services of another pharmacy assistant.  You knew that Hilary was fully committed at University on all Fridays during 
term, and that Janet was always committed with babysitting her daughter’s children every Friday.  Furthermore I was on 
holiday in Bali and could not be contacted, nor do anything to assist anyway.  This left Peta in an extremely difficult and 
an almost impossible situation to cope on her own.  Alternately you might have come into work but almost certainly spent 
most of the day in the tearoom crying, a situation even worse than not coming into work.  As you were not physically ill, I 
cannot accept your reason as a valid one not to come to work and perform your duties properly and cheerfully. 
It was your good fortune that Janet’s daughter was not at work that day and Janet was not obligated to baby-sit.  However 
she had insufficient notice to come in for opening time and was put under severe stress to rush to get ready for work. 
With our very small staff we cannot allow sick leave to occur for emotional stress and furthermore your efforts to look 
after the best interests of the business were completely inadequate. 
Sam Frosh (for the Frosh Personnel Trust)” 
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11 Ms Spivey says that Mrs Frosh, who was not normally in the pharmacy, told the applicant that in future on Thursdays and 
Mondays she would supervise the applicant in her work.  Mrs Frosh also advised Ms Spivey that she would be cleaning the 
pharmacy and not attending to customers, and that she would have to clean the toilet used by Mr Frosh, including the floor and 
wall behind the toilet bowl.  Ms Spivey says that Mrs Frosh was fairly aggressive in her tone and it was clear that the applicant 
was to do as she was told to do by Mrs Frosh.  Ms Spivey said she felt humiliated, she had not been asked to clean Mr Frosh’s 
toilet before and she had not worked with Mrs Frosh before. 

12 Ms Spivey says she was taken aback by the comments, she walked towards the toilet to clean it, then she thought she did not 
need to do this.  She walked out of the toilet and into the kitchen where she picked up her handbag.  Ms Spivey says she then 
walked back into the dispensary.  Mr Frosh was still at the computer and she requested her third warning as she was positive 
that Mr Frosh had already prepared the warning.  Ms Spivey says that she said to Mr Frosh, “Have you got the third one?”  Mr 
Frosh reached into his briefcase and presented the document to the applicant [Exhibit A9].  Exhibit A9 reads as follows: 

“NOTICE OF DISMISSAL 
To Caroline Spivey 
30th August 2004 
I hereby give you formal notice that you are dismissed from your position at Glengarry Pharmacy effective immediately. 
The reason for dismissal following the first and second warnings is your failure to sign the agreement given to you on the 
26th August detailing the conditions under which you must take holiday leave.  As I stressed that it was imperative that I 
receive it back from you signed and dated, which indicates your agreement to abide by all the conditions by the 30th 
August 2004, I can only assume that you are unwilling to abide by any or all the conditions contained within this 
agreement. 
On the basis of this unwillingness to cooperate for the good of the business and the other staff, this places your 
employment with me in an untenable position.  Therefore you leave me no alternative but to dismiss you, as you are 
unwilling to cooperate with me. 
As you are owed nine and a half days leave I would like you to leave at 1 pm. 30th August 2004, and take one weeks 
notice of dismissal from this time on as holiday leave.  This means that your position is not officially terminated until the 
following Monday, however as I am certain that you will not be able to cope with this news, it will not be a viable option 
that you serve out your one week’s notice at work.  I will make full payment of the remainder of your holiday leave to 
your account within 7 days and also pay your super entitlement. 
Sam Frosh (for the Frosh Personnel Trust)” 

13 Ms Spivey says that she left and went home.  She rang her son and attended Centrelink at Warwick by 9:30 am.  Exhibit A11 is 
her Centrelink diary in relation to her search for work.  On the same day she went to the Kingsway Pharmacy and submitted 
her resume seeking a job [Exhibit A12].  She did not receive a response from that employer. 

14 On 13 August 2004, Ms Spivey says she was running late for work and she gave Ms Tansey a call to say that she was on her 
way.  Ms Tansey said that it would be okay and she would ring Ms Chew to see if she could work and would ring back.  Ms 
Tansey later telephoned the applicant and advised her not to come in to work that day.  Ms Spivey said that she suffered some 
stress, arising from her marriage breakdown, due to an event the night before, that had been particularly upsetting.  She 
attended counselling at Relationships Australia and saw an Arianne at 3:00 pm on 13 August 2004.  This was the first visit she 
had had to this counsellor.  Between 13 August and 30 August the applicant says that the respondent never spoke to her about 
her absence on 13 August 2004. 

15 Ms Spivey says that she has sent out resumes seeking work but nothing has been forthcoming.  She did a little bit of work 
experience at a call centre with a view to changing the nature of her employment.  The applicant has been receiving Centrelink 
payments since her dismissal.  She has not found employment.  She has to attend shortly at Employment Plus to gain assistance 
in seeking work.  She has not received any income apart from the Centrelink payments since her termination.  Ms Spivey says 
that reinstatement is not an option as she believes the situation would be unworkable.  She says having reached this stage she 
considers that working with Mr Frosh would be very unpleasant.   

16 Ms Spivey says she is not receiving treatment for depression currently and is not receiving any assistance from a psychologist 
or a doctor.  She says she has never been prescribed the drug Zoloft.  She was prescribed the drug Lovan by Dr Dormer in 
March 2004 for mild depression.  She says she took this drug until December 2004 and it seemed to assist her.  Exhibits R1 
and R2 are statutory declarations from Dr Dormer in respect of his treatment and prescription. 

17 Ms Spivey says that her health was not an issue that was raised during her interview for employment with Mr Frosh.  She 
rejects the accusation that she was not able to finish work on some days.  She rejects that she was crying at work.  She says she 
was happy to go to work and enjoyed working in the pharmacy.  She rejects the notion that she was visibly unhappy at work 
and says this was never raised by the respondent with her. 

18 In respect of her duties she denies that she was ever to do the banking.  She says Mr Anthony Frosh did this on Thursdays and 
this was never one of her duties.  She says she was never required to reconcile the daily till.  Ms Tansey did this.  Ms Spivey 
says she priced the stock and her performance on this task was never queried.  She says apart from working with Ms Tansey, 
she worked with Mr Frosh on Mondays and on Thursday mornings.  She also worked with Ms Chew (another Pharmacy 
Assistant) for 1 ½ hours on Monday afternoons.  She says she worked very well with Ms Chew.  She says on Thursdays, Mr 
Anthony Frosh was in the pharmacy.  She enjoyed a good relationship with Ms Tansey. 

19 Ms Spivey rejects the allegation that she would not swap shifts with other staff.  She says that Ms Chew regularly went to 
Singapore and she altered her days to assist Ms Chew.  The applicant says she was the full time Pharmacy Assistant and the 
other Assistants were casual staff. 

20 Ms Spivey says that from the commencement of her employment she sometimes did the changeover of change.  This is a task 
involving exchanging money to ensure sufficient denomination of monies in the till.  The other money is accessible from the 
dispensary.  She says there was no discussion as to why this task was taken from her.  She possibly did this task for the first six 
months of her employment.  She does not know why the task was taken away.  She says there was no other change to her 
duties while she was employed.  In relation to a change form the applicant says she never had to fill one out.  She says this was 
done by Mr Anthony Frosh on Thursdays.  Ms Spivey rejects the suggestion that she said to Mr Anthony Frosh that she was no 
good with money and would be happier if she did not have to do the change request.  She says doing the change was taken 
away from Ms Chew as well. 
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21 Ms Spivey says that she cleaned the ladies toilet in the Glengarry Pharmacy and cleaned the kitchen on occasion.  She agrees 
there were two small toilets in Glengarry Pharmacy; the staff use one and Mr Frosh the other.  She says she cleaned the ladies 
toilet quite willingly.  It was never advised to her at interview that she would have to clean the toilets.  She had never been 
requested before to clean Mr Frosh’s toilet.  She says she was not given any instruction by Mr or Mrs Frosh to clean the 
bathroom. 

22 In relation to the operation of the till, Ms Spivey says she had no problems with general transactions.  She says occasionally 
her transaction was interrupted by another staff member.  She says sometimes Mr Frosh would override one of her sales during 
a transaction to serve another customer.  She says Mr Frosh did not speak to her about any difficulties he may have had 
regarding her work on the till.  Mr Anthony Frosh did not speak to her about any difficulties in relation to change or change 
requests. 

23 Ms Spivey says that she was placed on a 20 mg dosage of Lovan in March 2004.  Ms Spivey says she was not suffering from 
major depression.  She says she was not on any other medication.  She denies that her mood at work was poor.  She denies that 
she came to work crying or that she cried in front of Mr Frosh.  She says if Ms Tansey says she cried sometime then she would 
not dispute this but she does not recall it.  She says if she was crying this was probably to do with her marriage separation.  She 
says she was separated in January 2001.  However, since that time there have been different instances which she has found 
unsettling or difficult to cope with. 

24 Ms Spivey says she performed very capably for the respondent.  She says her job was very important to her.  She denies that 
she was not able to price goods properly.  She says the Glengarry Pharmacy use red and yellow stickers to denote GST or no 
GST.  Ms Spivey was cross-examined at length about pricing arrangements at the Glengarry Pharmacy as opposed to other 
pharmacies.  Ms Spivey explained the pricing arrangement at Glengarry and agreed during cross-examination that it was 
different to other pharmacies.  Ms Spivey says she was told initially by Ms Chew how to do the pricing at Glengarry, but 
denies that she was taught how to do it, or that Ms Chew had to spend any length of time giving her instruction on how to do it. 

25 Ms Spivey reaffirmed in cross-examination that her hours were reduced from 38 hours to 34 hours due to the medical centre 
nearby reducing their closing time to 6 pm.  Ms Spivey says her hours had to be reduced to accommodate those of Ms Chew 
and Crystal.  She said that Ms Chew had previously been doing 5:30 to 7:00 pm and needed to find hours elsewhere due to the 
reduced closing times.  Ms Spivey says she did make a comment to Mr Frosh about her reduction of hours and she was not 
happy about losing four hours, but there was nothing to be done.  She says that Mr Frosh was very keen to keep the services of 
Ms Chew and Crystal. 

26 Ms Spivey said that she took leave in July 2004.  She denies that she took holidays at the time because she was having 
difficulty at work.  Ms Spivey said that Mr Frosh never spoke to her about any performance issues.  Ms Spivey denies that in 
early August, prior to Mr Frosh going to Bali, they discussed her performance.  She denies that he spoke to her at that time 
about her poor mood at work, or that she was difficult to work with.  She denies that he spoke to her about problems with the 
cash register.  She denies also that he spoke to her about his concerns that he had to take more tasks away from her because she 
could not perform them.  Ms Spivey says that she never had a discussion with Mr Frosh about being sad and depressed at work 
or that she needed to smile more.  Ms Spivey denies that the respondent indicated to her in a discussion in early August that he 
wanted to see improvement in her work by the time he returned from Bali. 

27 In relation to 13 August 2004, Ms Spivey said that Ms Tansey advised her not to come in.  She agrees that she was upset and 
had been crying the night before.  Ms Spivey says the only conversation she had with Mr Frosh about 13 August 2004 was that 
she had taken it as a sick day.  Mr Frosh had asked her why she had not come in to work on that day.  Ms Spivey cannot 
remember who initiated the conversation. 

28 It is the case that the respondent does not deny that Ms Tansey told the applicant not to come to work on 13 August 2004 and 
did not seek a medical certificate from the applicant. 

29 In relation to her appointment with Relationship Australia, she says that she made the appointment for 13 August 2004 on that 
day.  She had another appointment, probably 20 August 2004, which was made on 13 August 2004 and she had an 
appointment on 25 August 2004 which was probably made on 20 August 2004.  She says that Arianne was only available at 
that time on 25 August and she could not get a later appointment.  She did not consult Mr Frosh prior to making the 
appointment, but if she had not been able to get the time off she would have cancelled the appointment.  She said she wanted to 
see Arianne as she had spoken to her earlier.  Ms Spivey rejects any suggestion that Mr Frosh did not give her permission to 
leave early on 25 August.  She says she tried to get cover on that day but was not able to.  She says she spoke to Mr Frosh, 
probably on 23 August 2004 about her impending absence on 25 August 2004.  She says she was only away for the last half 
hour on that day.  She agrees that the pharmacy can be busy at that time, however, she says there were no customers in the 
pharmacy at the time she left.  She says she would never have walked out of the pharmacy if Mr Frosh had not agreed to her 
going to the appointment. 

30 Evidence was given by Ms Peta Tansey, a Pharmacist with the respondent.  She has worked for the respondent since March 
2003.  She says she had no problems working at Glengarry Pharmacy or working with Mr Frosh.  She says she gets along 
really well with Ms Spivey as a colleague and a friend.  She worked alternately with Mr Frosh, meaning there is one 
Pharmacist on at a time.  When Ms Tansey worked, there was also one Pharmacy Assistant on. 

31 Ms Tansey explained the Pharmacy Assistant’s duties which included service to customers, daily ordering, handling money, 
taking payments, dealing with the till, processing HBF payments, general vacuuming, cleaning the staff toilet and kitchen or 
anything else that she directed the assistant to do, eg. getting lunch or taking material to the post office.  She says the Pharmacy 
Assistant may also deal with drug company representatives for over the counter products.  These duties she says are the same 
as Pharmacy Assistant duties in other pharmacies. 

32 Ms Tansey says that Ms Spivey stopped doing the change for the till as there were some problems.  She says the till on 
occasion did not balance and was either up or down.  Changing coins from notes had to be done sometimes between 3 and 10 
times a day.  She says the applicant stopped doing this duty perhaps 6 to 12 months after she started.  She says that other 
Pharmacy Assistants at times did the task and did not have a difficulty.  Ms Tansey says in the end, only Mr Frosh and she did 
the till.  Ms Tansey says there was no other change to Ms Spivey’s duties during the course of her employment that she can 
recall.  

33 Ms Tansey says that Ms Spivey would do the vacuuming once a week and clean the bathroom.  She says only staff use the 
bathroom.  Ms Tansey says that Ms Spivey’s hours changed or reduced whilst she was employed by the respondent.  She does 
not know why the hours were changed.  Ms Tansey says that Ms Spivey was on a few occasions upset at work and on few 
occasions cried at work.  She says that Ms Spivey was not as outwardly happy towards the end of her employment.  She is  
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aware from personal discussions that Ms Spivey had some treatment for depression.  Ms Tansey filled some drug prescriptions 
for Ms Spivey.  She says that Ms Spivey took the medication from March 2004 for probably a few months.  She says before 
that time perhaps up until the end of her employment, Ms Spivey’s mood was down. 

34 Ms Tansey was asked by the Commission to respond to certain propositions outlined in the ‘Notice of Particulars to be relied 
on by the Respondent’ filed on 16 March 2005.  Ms Tansey answered these questions as follows (answers in bold): 

5. The Applicant’s depression made the Applicant unable to perform the duties required of her within the course of 
her employment, from the outset of her employment and throughout the entire duration of her employment. 

 No. 
6 The Applicant’s depression effected her capacity to perform her duties in the following ways: 
6.1 the Applicant was often incapable of completing an entire days work without becoming considerably weary (most 

likely as a result of the Zoloft); 
 Occasionally 
6.2 the Applicant often arrived at work teary or crying, or in a depressed state so much to the extent that she was 

unable to perform her duties properly or at all (the Applicant’s medication was not working to alleviate her 
depressive symptoms); 

 No 
6.3 the Applicant was generally unhappy at work and often did not interact with her colleagues or the customers in a 

friendly manner; 
 No 
6.4 the Applicant’s mood at work was often unhappy and this was obvious to the other staff, and to the customers 

who the Applicant was primarily employed to interact with;  
 Occasionally and customers never mentioned it. 
6.5 the Applicant’s depression and unhappy mood made the Applicant difficult for all of the other staff to work with. 
 No 
12 The Applicant was not competent or capable of accurately pricing stock which was ordered for the pharmacy. 
 No 
18 The Applicant failed to ask for assistance from the duty pharmacist to give patients advice in respect of 

medications.  This resulted in: 
18.1 customers/patients receiving the wrong or inadequate advice, which needed to be corrected by the duty 

pharmacist; 
18.2 the duty pharmacist having to perform not only their own duties but also having to ensure that Applicant 

was adequately performing her duties; 
18.3 the duty pharmacist especially the Respondent having to be particularly cautious with leaving the 

Applicant alone with customers/patients; and 
18.4 the duty pharmacist not being able to leave the Applicant alone with customers to perform her duties to 

liaise with the customers. 
Occasionally gave advice that was not adequate or did not ask for help when needed it.  Ms Tansey says 
that her job in the pharmacy is to listen carefully to advice given out by pharmacy assistants to make sure 
it is correct. 

20. The Applicant was the only staff member who refused to swap shifts with other staff, which caused stress and 
anxiety to other staff. 

 Yes she often did not swap shifts.  This was due to a lack of notice given by Ms Chew.  Ms Chew would tell 
the applicant that she had to swap shifts. 

35 On 13 August 2004, Ms Tansey says that Ms Spivey rang and said she would be in late for work.  Ms Spivey was clearly 
distressed.  Ms Tansey said that she would ring Ms Chew to ask her to work and would ring Ms Spivey back.  She rang Ms 
Spivey back and advised her not to come in for work and Ms Chew worked that day.  She advised Ms Spivey to sort herself 
out.  She says that Ms Spivey was crying and distressed.  She was not emotionally fit for work and Ms Tansey believed that 
Ms Spivey needed to see or speak to someone.  She assumed this was the case from their previous discussions and the way Ms 
Spivey was talking.  She knows that the applicant had an appointment that day but she does not think that the appointment was 
made before that day. 

36 Ms Tansey says that she found out that the applicant was not working for the respondent at about 8:45 am on 30 August 2004.  
She says Ms Spivey rang her before 9:00 am that day.  She does not remember if Ms Spivey was upset and she does not think 
she was crying.  She says that she thinks Ms Spivey told her that Mr Frosh had given her 3 notices and that she walked out.  
Ms Spivey told her that she arrived at work and Mr and Mrs Frosh were there.  There was a discussion regarding cleaning and 
Mr Frosh gave her a notice and then after a further discussion, another notice.  The applicant advised her that she went and got 
her handbag and as she was walking out Ms Tansey assumes that she was given another notice by Mr Frosh. 

37 Ms Tansey says that there were no major incidents with Ms Spivey.  She says that Ms Spivey was not unhappy working with 
her.  She says that Ms Spivey was unhappy working with Mr Frosh.  She believes that from her discussions with Ms Spivey, 
Ms Spivey would have taken another job if it was offered to her. 

38 Under cross-examination Ms Tansey agrees that it is quite possible that Ms Spivey’s hours were reduced due to the reduction 
of hours of the medical centre. 

39 She believes that Ms Spivey was upset on 13 August 2004 due to her marriage break-up.  She says there is only one strength of 
Lovan tablets and that is a 20 mg dose.  She says that Ms Spivey discussed her life with her, they were friends and she was her 
confidante. 
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40 Ms Tansey says that Ms Spivey would swap shifts.  She says that Ms Chew was very direct in her manner and would visit her 
mother in Singapore regularly and wanted to swap shifts.  Ms Tansey says the direction regarding annual leave was not given 
to her.  Ms Tansey had no difficulty taking leave and was not required to forfeit leave.  She simply could not be absent over the 
New Year. 

41 Ms Tansey says that there was no discussion with her regarding the departure of Ms Spivey prior to the date.  She considered 
the performance of Ms Spivey to be generally good.  She said her product knowledge was average.  She considered Ms Spivey 
to be competent in performing the normal sales; for more complicated sales Ms Spivey needed help.  Ms Tansey agreed that 
Mrs Frosh was not normally in the pharmacy.  Mrs Frosh attended when no one else was available. 

42 In re-examination Ms Tansey says that she believed that the applicant changed her hours to fit in with other staff when the 
medical centre hours changed.  She later said it was possibly not due to the change in medical centre hours. 

43 The evidence of Mr Anthony Frosh goes to the issue of whether Ms Spivey’s duties were changed because she could not 
perform competently the banking requirements, change forms or changing the change tasks.  I accept his evidence.  The 
banking tasks were removed in the initial weeks of employment and the removal of changing the change tasks followed in a 
few months. 

44 I do not go to all of the evidence of Mr Samuel Frosh.  The respondent does not deny delivering each of the three warnings, the 
third one being the dismissal, within a short span of time at the start of work for Ms Spivey on 30 August 2004.  For the 
reasons which I will express, the process Mr Frosh adopted and reasons he expressed in warnings given at that time display the 
real method and grounds for dismissal, and display very clearly that that dismissal was harsh and unfair.  I accept that Mr 
Frosh had difficulty with ascertaining from Ms Spivey her actual leave requirements and fixing a date.  This aggravated him 
considerably as can be seen in Exhibit A6.  There would seem to be little purpose in delivering this demand to only Ms Spivey 
if Mr Frosh had not experienced some earlier difficulty.  The difficulty he experienced does not make his demands in Exhibit 
A6 reasonable.  I am also persuaded that he experienced some difficulty pinning down Ms Spivey to an answer about her leave 
having seen Ms Spivey give her evidence.  She was at times not sufficiently direct in her answers.  I accept that Mr Frosh 
experienced difficulties in working with Ms Spivey.  Ms Tansey’s evidence supports this view.  However, Ms Tansey’s 
evidence is very different to Mr Frosh’s evidence as to how good or bad Ms Spivey generally performed in her tasks.  I accept 
wholly the evidence of Ms Tansey and prefer her evidence to that of Mr Frosh or Ms Spivey.  I make this comment even 
having had regard for the possibility that Ms Spivey’s performance was worse when she worked for Mr Frosh than when she 
worked for Ms Tansey, albeit this was not directly argued.  Ms Spivey worked for Ms Tansey the majority of her time.  I 
accept that Ms Spivey’s duties changed in that she was not competent to do the banking or change the change.  The evidence 
of Ms Tansey and Mr Anthony Frosh supports this conclusion.  It must be remembered that these changes occurred early in Ms 
Spivey’s employment and cannot be said to be determinative of her performance overall.  She continued past the twelve month 
period, received a bonus for length of service because Mr Frosh valued employees staying longer as he had earlier experienced 
employees leaving not long after they were employed. 

45 Mr Frosh’s evidence must be seen as exaggerated and unreliable and tailored to suit a defence of the applicant’s claim.  The 
problem is present through much of Mr Frosh’s evidence but at its highest and most plain Mr Frosh says that, “I have never 
heard anything but what I believe is the complete truth from Peta Tansey” (Transcript p. 294).  However, under further cross-
examination Mr Frosh says that he would be very surprised if Ms Tansey was to collude with Ms Spivey “but I wouldn’t put it 
past her” (Transcript p. 313).  Such a statement illustrates the self-serving manner in which Mr Frosh gave evidence.  
Attempting to impugn the character of Ms Tansey in this manner only serves, in my view, to reduce the value of Mr Frosh’s 
evidence and is incredible given his previous statement as to Ms Tansey’s truthfulness. 

46 From the cross-examination of Ms Spivey it appeared that she had not mastered sufficiently the pricing of stock practice used 
in the Glengarry Pharmacy.  The cross-examination is slightly confusing but the impression I gained of Ms Spivey’s answers is 
that she did not attain full knowledge of how pricing was required to be done.  However, the evidence of Ms Tansey speaks 
against this impression.  She denies that Ms Spivey was not competent to price stock.  Again this issue is not determinative of 
her employment.  All three warnings relate to her time-keeping or planning for annual leave.  Yet there is no reliable evidence 
that Ms Spivey through the course of her employment had displayed an inadequate adherence to proper time-keeping. 

47 Mr Frosh gave evidence, and it is a complaint particularised in the respondent’s defence, that Ms Spivey misrepresented 
herself at interview.  The evidence of Mr Frosh of the discussion at interview was succinctly put by him.  He says: 

“The main discussion in interview was that - - I usually have two main parts to the interview.  One is that I  describe all 
the tasks that I can possibly think of, and I've  normally got a list in front of me, so that they're quite aware of what the 
style of the pharmacy is and what they'll be  expected to do.  The other part of the interview is basically that I want to get 
some idea how the applicant expresses themselves, whether they have a degree of confidence, whether they appear 
reasonably intelligent, so I put questions to them about themselves, about their past experience, and I encourage them to 
talk fairly freely so that I can just get some impression of how they relate to me.  It also gives me some impression as to 
how they may relate to customers, which is a very, very important part of the business.” (Transcript p. 241) 

48 Mr Frosh’s real complaint seems not to be a misrepresentation so much as that Ms Spivey in his view was not capable of 
sustaining a 38 hour working week and was not capable of serving customers happily due to her depression.  There is a 
complete difference of evidence between Ms Spivey and Mr Frosh as to what caused the change of hours.  The evidence of Ms 
Tansey does not really help me in this regard.  However, whether I accept Mr Frosh’s or Ms Spivey’s version of events, this 
amounted to an agreed change to the terms of the contract.  I would say that whilst I have difficulty with the evidence of both 
those witnesses, I prefer the evidence of Ms Spivey as being less embellished.  Ms Tansey says that Ms Spivey did, on 
occasion, become weary and did seem less happy in the last several months of her employment.  This would appear to be 
connected to Ms Spivey’s depression, which arose from incidents concerning her marriage separation.  These matters cannot 
be said to amount to a misrepresentation at interview. 

49 There are several discrepancies between the evidence of Ms Spivey and Ms Tansey broadly relating to the change task, 
whether Ms Spivey cried at work and whether Ms Spivey was unco-operative about taking leave.  Ms Spivey gave evidence 
that she was not told that she was not competent in any particular function while employed in the Glengarry Pharmacy 
(Transcript p. 26).  Ms Spivey says that she was not told there were duties that would be taken away from her (Transcript p. 
26).  Under cross-examination Ms Spivey says that she capably performed the task of moving the change from the till and vice 
versa (Transcript p. 129).  Ms Spivey then says that there was no discussion as to the reason why the task of moving the 
change to the cash register was taken away (Transcript p. 158).  Ms Spivey says further that there was no discussion with Mr 
Frosh about why she was no longer required to perform the change task (Transcript p. 213).  Ms Spivey later says that “Mr 
Frosh just said that Peta and himself would do the change” (Transcript p. 213).  
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50 Ms Tansey, on the other hand, says that Ms Spivey stopped changing the change because there were some problems 
(Transcript p. 64).  Ms Tansey gave evidence that Ms Spivey was no longer performing the change task at the end of her 
employment because mistakes were being made (Transcript p. 65, 66).  Ms Tansey says that she thinks Mr Frosh asked Ms 
Spivey to stop performing the task, but was not privy to that conversation (Transcript p.66).  Based on the evidence of Ms 
Tansey, I consider that Ms Spivey did encounter problems with performing the change task and this is the reason that the 
change task was taken away. 

51 Ms Spivey also says that she “did not go to work crying” (Transcript p. 48).  Ms Tansey, on the other hand, says that Ms 
Spivey cried at work a few times (Transcript p. 69).  When presented with Ms Tansey’s evidence in cross-examination, Ms 
Spivey initially says that “I never came to work crying” (Transcript p.126) but later says, “if Peta said I did, well, perhaps I did 
a couple of times, but I can’t remember actually having to cry at work” (Transcript p. 127).  I prefer Ms Tansey’s evidence on 
this point and consider it likely that Ms Spivey did cry at work a few times. 

52 In respect of holidays, Ms Spivey says that she was not unco-operative about her holidays at all (Transcript p. 28).  Ms Tansey 
later responded to a question from the Commission in the following manner: 

“If I said that Ms Spivey was the only staff member who refused to specify in advance when she intended on taking her 
annual leave which made it extremely difficult for the respondent, Mr Frosh, I assume, to arrange for temporary 
replacement cover while the applicant took her annual leave which in turn caused stress and anxiety to the respondent and 
her staff, now, firstly, is that something you would know about? ---Yes. Or not from conversations.  It’s all second hand.” 
(Transcript p. 74) 

53 While limited weight can be placed on the exchange as Ms Tansey did not have direct knowledge of whether Ms Spivey was 
unco-operative in regards to taking leave, the exchange seems to suggest that Mr Frosh did have some problems with having 
Ms Spivey taking leave.  In any case, as stated, it seems most unlikely that Mr Frosh would give Ms Spivey Exhibit A6 if he 
was not having some sort of problem with her taking leave. 

54 In respect of the credibility of evidence given on behalf of the respondent, I note also that the respondent’s defence to the claim 
by Ms Spivey has changed over time.  The original Notice of Answer and Counterproposal (the “Notice”) signed by Ms Ethel 
Frosh and Mr Samuel Frosh was filed in the Commission on 29 September 2004.  The basis of this first Notice is that 
Ms Spivey resigned from her employment on 30 August 2004.   

55 The Notice states that on 30 August 2004, the respondent gave Ms Spivey two formal warnings for two separate incidents 
occurring on two separate dates.  It further states that the first warning related to an incident on 13 August 2004 when Ms 
Spivey “telephoned the pharmacist rostered to work on that day (Peta Tansey) at approximately 8.30am, at which time the 
applicant informed the pharmacist that she (the applicant) was not going to be attending work that day because she was 
emotionally unfit to attend work”.   

56 The Notice goes on to state that the second warning related to an incident on 25 August 2004 when the applicant left work 
early “without permission” to attend an appointment with a psychologist.  Mr Frosh gave evidence that after he gave Ms 
Spivey the first warning, Ms Spivey disputed the first warning in the pharmacy.  He further gave evidence that he said to Ms 
Spivey, “If you want to continue arguing about this, you’re going to leave me no option but to give you a second warning 
relating to a different incident which I have already prepared but I wasn’t really going to give it to you so quickly” (Transcript 
p. 253).  Therefore Mr Frosh argues, in effect, that the second warning was given to Ms Spivey for the incident on 25 August 
2004, but was only given to Ms Spivey at that time because she disputed the first written warning in the pharmacy. 

57 The Notice further states that after Ms Spivey was given the first two warnings, Ms Spivey asked Mr Frosh to give her the 
third warning.  Mr Frosh then provided Ms Spivey with the Third Formal Warning & Notice of Dismissal (the “Third 
Warning”).  It is stated that the reason for the Third Warning was because Ms Spivey refused to give the dates to Mr Frosh on 
when she planned to take accrued leave and then failed to sign a notice dated 26 August 2004 [Exhibit A6].  The Notice does 
not raise poor performance as a reason for a warning being given, and this is acknowledged by Mr Frosh in cross-examination 
(Transcript p. 260).  However, the Notice provides in respect of the question of relief that, “the applicant is not entitled to be 
reinstated, as she is incompetent to perform her job properly or reliably, the particulars of which shall be provided prior to the 
hearing”. 

58 The respondent later filed a ‘Notice of Particulars to be Relied On’ (the “Particulars”) in the Commission on 16 March 2005.  
The Particulars state that, “In addition to the Respondents Notice of Answer and Counter-proposal filed on 29 September 2004 
the Respondent intends to rely on the following particulars in its defence of the Applicant’s claim against the Respondent.” 
The further grounds that the respondent sought to rely on in defence to Ms Spivey’s claim are that Ms Spivey misrepresented 
that she was in good health at her interview; that Ms Spivey misrepresented that she was competent and experienced in 
“dealing with money, operating a cash register, and performing basic accounting and banking tasks, of the type usually 
required of a pharmacy shop assistant”; Ms Spivey misrepresented that she could adequately perform stock tasks; Ms Spivey 
was “uncompromising with other staff and unfriendly to customers/patients”; Ms Spivey was the “only staff member who 
refused to swap shifts with other staff”; and Ms Spivey was “the only staff member who refused to specify in advance when 
she intended on taking her annual leave”.   

59 Mr Frosh gave evidence that he had discussions on probably about 10 occasions with Ms Spivey about performance related 
issues (Transcript p. 237).  Neither the Notice nor the Particulars states that any verbal warnings or counselling in relation to 
performance was given.  I am of the view that the changing nature of the defence put forward by the respondent supports Mr 
Trainer’s submission that the respondent has acted prior to, and throughout this proceeding to shore up their defence as they go 
along.  In my view, this adds to my impression of the lack of credibility of the evidence of Mr Frosh.   

60 However, in essence this is a very simple matter.  If one were to accept that all complaints which Mr Frosh raised against Ms 
Spivey are correct, and I do not accept this evidence for the reasons given above, then it matters not as the dismissal is clearly 
and patently unfair.  The test to be applied is that expressed in Undercliffe Nursing Home –v- Federated Miscellaneous 
Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385 of a fair go all round.  Ms 
Spivey received far less than a fair go all round, and Mr Frosh clearly abused his right as an employer to terminate her services.  
In simple terms, Mr Frosh arrived at work on Monday, 30 August 2004 with three warnings already typed, dated and ready to 
be executed.  The third warning being a notice of dismissal which was to take effect from 1pm on that day.  He then in the 
space of approximately 20 minutes proceeded to give each of the warnings to Ms Spivey.  Any submission or evidence to the 
effect that he did not intend to give each of the warnings, including the dismissal notice, to Ms Spivey on that day must be 
treated as implausible at best.  The submission that somehow Ms Spivey, in effect, is responsible for her own termination is 
nonsense.  The submission is that Ms Spivey would not have got the third warning on that day and only received it because she 
asked for it.   
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61 The facts are that Mr Frosh took care on the weekend (ie. either 28 or 29 August 2004) to prepare each of the warning notes 
[Exhibits A7, A8 and A9].  The notes speak for themselves, notwithstanding Mr Frosh’s incredible evidence that he was so 
emotionally drained from having to deal with Ms Spivey that he was not thinking clearly when he prepared the notices.  If that 
were so, then Mr Frosh as a responsible and sensible employer should not have acted as he did on 30 August 2004 and should 
have paused and collected his thoughts before acting.  This is not, however, a situation where parties have acted in the heat and 
emotion of conflict.  This is a situation were the actions were planned and executed roughly to plan.  Mr Frosh says that he 
expected Ms Spivey to be difficult when she received the first warning.  He says he asked his wife to come in that day as he 
needed a buffer to deal with Ms Spivey and he expected that she may leave; in which case he did not want to be left without 
assistance on a Monday which is a busy day.   

62 It is arguable that this dismissal is much more in the nature of a summary dismissal.  The dismissal was executed swiftly, 
without forewarning, and any notice due was absorbed by the payment by the respondent of accrued annual leave.  These two 
entitlements are for completely different purposes of course.  It is clear from Exhibit A9 and the evidence, that the respondent 
intended Ms Spivey to go that day and she did leave that day.  The dismissal was sudden and largely unexpected.  I say largely 
unexpected because the evidence is that Ms Spivey prepared an application for another job on 29 August 2004.  This was in 
response to having been given Exhibit A6.  Given the tone of that note I have sympathy for Ms Spivey’s actions.  There is no 
real evidence that Ms Spivey intended to leave her employment.  Mr Frosh gave evidence, if it is to be believed, that when Ms 
Spivey received her contractual bonus after one year, she told him that she was on a good deal and would stay and get another 
12 months’ bonus.  Ms Spivey says also that she told Mr Frosh that she knew he had the third warning so he may as well give 
it to her.  This amounts to a correct perception by Ms Spivey of the respondent’s intentions.  It cannot be seen as the applicant 
knowing and wanting to be sacked.  Mr Frosh says unconvincingly in cross-examination that Ms Spivey’s actions amounted to 
serious misconduct.  This claim cannot be sustained and was not made prior to hearing.   

63 The warnings specify the matters complained of and stand as a contemporaneous record of Mr Frosh’s complaints against Ms 
Spivey.  I will deal with them in sequence.  The first warning accuses Ms Spivey of leaving work 20 minutes early “without 
seeking my permission first, and without organizing successfully any cover”.  The evidence is that Ms Spivey did not seek Mr 
Frosh’s agreement to the time off prior to making the appointment.  She did ask for his permission prior to leaving to attend the 
appointment.  She in fact asked his permission on 23 August 2004; ie. two days before.  Mr Frosh’s evidence is to the effect 
that he had no option but to let her attend the appointment and that Ms Spivey was intent on leaving anyway.  The fact is that 
he agreed, albeit reluctantly it would seem, that Ms Spivey could attend the appointment.  He could have said no and if Ms 
Spivey had not complied then disciplined her.  He did not.  He gave her permission and then disciplined her.  He could have 
warned her that he considered her actions were worthy of a warning.  He did not; instead he saved up his complaint and 
delivered it without discussion some days later.  The first warning cannot be sustained, is unfair and should be of no effect. 

64 The same can be said of the second warning.  This warning complains that Ms Spivey left Ms Tansey in “an almost impossible 
situation to cope on her own” when she telephoned Ms Tansey “on or after 8.30am” to advise her that she would be late for 
work.  This occurred on 13 August 2004.  Ms Tansey’s evidence is that she perceived that Ms Spivey was in an emotional state 
and not able to work so she organised relief for the day and told Ms Spivey not to come to work.  Ms Spivey had intended to 
go to work, albeit late.  Put simply Ms Spivey was advised and had permission not to go to work.  This permission was given 
by the Pharmacist in charge at the time.  Mr Frosh was away overseas.  Mr Frosh then complains in the warning that, “With 
our very small staff we cannot allow sick leave to occur for emotional stress”.  Leaving aside whether common sense dictates 
this is unfair, or whether it would amount to a lawful direction, Mr Frosh on his own evidence did not want Ms Spivey in the 
pharmacy unless she was able to perform her duties properly and cheerfully.  The other relevant question of course is that 
warnings are designed to instruct employees as to where they have erred and hence to seek improvement.  No such opportunity 
was afforded Ms Spivey between the first and second warnings (see Margio v Fremantle Arts Centre Press 70 WAIG 2559).  
They were delivered on the same day and only minutes apart.  The first warning was for an event subsequent to the event 
mentioned in the second warning.  Mr Frosh says that he told Ms Spivey that she needed to be quiet, not argue as there were 
customers in the shop and that if she continued she would get the second warning.  On that evidence the second warning was 
given for reasons different to those expressed in the actual warning.  The second warning cannot be sustained, is unfair and 
should be of no effect. 

65 The third warning then complains that Ms Spivey failed to sign and return by 30 August 2004 the document covering 
conditions for taking annual leave [Exhibit A6].  This document was handed to Ms Spivey at the end of her work on 26 August 
2004.  Ms Spivey advised Mr Frosh at the next available time, when he asked her about it, that she was seeking advice on the 
document.  At one stage in his evidence he did not complain about her seeking such advice.  He asked her whether she had 
signed it after he had given her the second warning.  He complains in the third warning that she was “unwilling to cooperate 
with him” and so he had no alternative but to dismiss her.  Ms Spivey was right to seek advice on the document as it is patently 
unfair.  However, if one is to assume that Mr Frosh is correct and that there was nothing wrong about the document and his 
approach; and if one was to assume that Mr Frosh was rightfully applying conditions to Ms Spivey; then why did he not simply 
apply those conditions.  He says that he acted fairly and then dismissed Ms Spivey because she would not sign the document 
agreeing to his conditions.  The agreement he sought to make is unlawful and would not have been of any effect even if Ms 
Spivey had signed it.  I refer to section 25 of the Minimum Conditions of Employment Act 1993.  Hence the third warning is 
also unfair and of no effect. 

66 The respondent argues that the applicant left her employment and was not dismissed.  That submission is patently absurd.  Mr 
Frosh handed Ms Spivey the Notice of Dismissal.  The notice is very clear in its intent.  Mr Frosh knew what was contained in 
the notice.  He drafted the notice.  The fact that Ms Spivey left and did not read the notice until she got home is of no 
relevance.  She was not requested to stay at her workplace.  She did collect her handbag, was going to leave the workplace and 
then told Mr Frosh that he may as well give her the third warning.  On her evidence she believed three warnings were part of a 
required process; so did the respondent.  She perceived correctly the intentions of the respondent. 

67 There is another aspect of the dismissal that should be mentioned.  Ms Spivey was told after receiving her warning that her 
duties were to change and that she would not serve in the shop.  She was told to clean Mr Frosh’s toilet and to scrub behind the 
toilet.  Mr Frosh says that this was part of her duties.  Ms Spivey denies that cleaning the male toilet was part of her duties.  Ms 
Tansey says that Ms Spivey’s duties included cleaning the staff toilet or any other duties she was directed to do.  She then gave 
some examples of this.  I do not take this evidence to mean that Ms Spivey was responsible for cleaning Mr Frosh’s toilet.  
There is no evidence that Ms Spivey had ever cleaned that toilet previously.  Irrespective of whether cleaning Mr Frosh’s toilet 
formed part of her duties, it was harsh and demeaning to impose this upon Ms Spivey, in the context of the change to her duties 
from serving customers, and under the supervision of Mrs Frosh which had never occurred previously, and having just 
disciplined Ms Spivey for completely different issues.  It was designed to punish and upset her.  It was in fact designed to force 
her to leave and I so find.   



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3359 
 

68 For the reasons expressed above the dismissal of Ms Spivey was plainly harsh and unfair. The defence mounted by the 
respondent was also plainly vexatious.  I have in fact not heard many unfair dismissal matters that are so obviously unfair as 
this application.  I have no doubt that reinstatement is impracticable.  The evidence of Ms Spivey as to her attempts to mitigate 
was not challenged by the respondent.  I find that Ms Spivey has sought to mitigate her loss.  Ms Spivey has been unemployed 
and without any income, except Centrelink payments, since the time of her termination.  Her loss of income is greater than six 
months and her loss, under the Act, has to be capped at six months.  She worked 34 hours per week for $16 per hour.  If I 
calculate this I get a weekly figure of $544 gross.  If this is multiplied by 26 weeks, the total compensation is $14,144.  I do not 
award any injury.  I would order that the respondent pay Ms Spivey $14,144 in compensation, less any taxation payable to the 
Commissioner of Taxation, within 7 days of the date of the order. 

69 There are also applications for costs which, if parties still pursue them, are to be listed and heard.  My Associate will ascertain 
from the parties whether these applications are to be pursued. 

 ______ 

2005 WAIRC 02439 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CAROLINE JAN SPIVEY 
APPLICANT 

-v- 
THE FROSH PERSONNEL TRUST 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE MONDAY, 22 AUGUST 2005 
FILE NO. APPL 1151 OF 2004 
CITATION NO. 2005 WAIRC 02439 
 
 
CatchWords Speaking to the Minutes – Deferred payment - Costs - Application by applicant and respondent - 

Relevant principles applied 

Result Order amended; costs awarded to the applicant; respondent's application dismissed  
Representation 
Applicant Mr K Trainer as agent 
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Supplementary Reasons for Decision 
1 The Commission listed this application on 4 August 2005 for a further hearing in relation to a Speaking to the Minutes of the 

Proposed Order issued on 18 July 2005, and to deal with two application for costs. 
2 The respondent sought that the order be altered as follows: 

"ORDERS that the said Respondent do hereby pay a total amount of $14,144 (less any taxation that may be payable to the 
Commissioner of Taxation), to the Applicant in 4 equal instalments. The first instalment is payable within 21 days of the 
order, and each of the three following instalment payments are to be paid within 28 days of payment of each prior 
instalment." 

3 The reason for this was that Mr Frosh, since the hearing as to the merits of the application, suffered a motorcycle accident, had 
been off work, had to employ a locum pharmacist and hence, as the submission went, his revenue and capacity to meet 
payment of the order has been affected.  Ms Frosh was directed to provide a medical report or certificate to this effect.  This 
document was received in the Commission on 9 August 2005 and in short states as follows: 

Mr Samuel Frosh was taken by ambulance to SCGH where he was admitted and treated for concussion, multiple fractured 
ribs, lung contusion and severe bruising 

4 The applicant opposed the change to the order as proposed by the respondent.  Mr Trainer for the applicant submitted that the 
Commission had no evidence as to Mr Frosh’s financial position.  He was instructed that Ms Tansey has done the bulk of the 
relieving work.  The onus lies with the respondent to prove that Mr Frosh is in such an impecunious position as to not be able 
to afford the order.  The applicant disputes this.  The respondent has also not provided any evidence or rationale for the 
structure of the periodic payments.  If there is difficulty with payment it would presumably be now and not in the longer term.  
Ms Spivey’s position is that she has not been employed for 12 months. 

5 Having considered these submissions and the medical report of Mr Frosh I would split the payment ordered into two equal 
amounts.  The first payment will be payable 7 days from the date of this order.  The second payment will be payable 28 days, 
from the date of this order.  I am satisfied that Mr Frosh has suffered a serious injury that affected his ability to work and hence 
his ability to earn income directly.  I do not however have any evidence as to his actual financial position.  In contrast Ms 
Spivey has provided evidence as to loss and this was covered in my earlier reasons.  She has been unemployed for a 
considerable time.  On balance the payment plan requested by the respondent is simply too delayed, without sound evidence as 
to the incapacity to pay.  By splitting the payment in the manner which I have decided it will provide Mr Frosh, given his 
accident, with some additional time to arrange his finances. 

6 As to the costs applications.  The respondent seeks costs for the lost time and travelling costs incurred by Mr Anthony Frosh 
and lost time of Mr Samuel Frosh on the afternoon of 4 May 2005.  Ms Spivey was taken ill that day, whilst under cross-
examination.  This is unfortunate for her and for all those concerned in the proceedings.  However, she provided, as directed a 
medical certificate attesting to her illness.  The Commission accepted unchallenged the certificate.  The Commission adjourned 
the proceedings given the circumstances.  Given this history, the application for costs is dismissed.   
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7 The applicant sought costs as follows: 
1. Costs for the preparation of Exhibits – 2.5 hours Secretarial services to copy and 

assemble the Exhibits @ $16.00 per hour 
 
$40.00 

2. Secretarial costs to prepare responses to correspondence from the Respondent and 
other correspondence 

Correspondence in relation to representation (2 letters) 
Discovery as per letter 21 March 2005 
Letter in reply to the Respondent’s fax 21 April and 3 on 22 April 
Reply to 2 faxes of 26 April 2005 and 27 April 2005 
2.0 hours @ $16.00 per hour 

 
$32.00 

3. Costs of photocopying exhibits at 0.20 per page  
 74 pages per set – 4 sets 

 
$59.20 

3. Transcript costs: 39 pages @ $3.30 $130.60 
4. Telephone costs C Spivey $63.57 
  IRAS $10.00 

 
$73.57 

5. Costs of attendance parking for each of the hearing days and for the interlocutory 
applications and the conferences: 38 hours @ $2.00 per hour 

 
$76.00 

6. WAIRC application fee $50.00 
  Total $461.37 

8 The respondent opposed this claim and submitted that Mr Frosh had held a reasonable belief that Ms Spivey had resigned her 
employment.  Ms Spivey for the respondent also referred to offers made by the respondent to settle this application. 

9 I do not go to each of the arguments submitted on behalf of the applicant to support the application for costs.  Each party 
referred to the decision in Denise Brailey v Mendex Pty Ltd t/a Mair and Co. Maylands 73 WAIG 26 @ 27 which states: 

“The general policy in industrial jurisdictions is that costs ought not be awarded, except in extreme cases.” 
10 The applicant in summary submitted that such costs were discretionary, did not need to be totalled arithmetically and that a 

sum of $300 in costs would be reasonable.  The applicant referred to various passages in the Commission’s Reasons for 
Decision. 

11 Importantly, as stated in my earlier Reasons for Decision at paragraph 68, “the defence mounted by the respondent was also 
plainly vexatious”.  I do not need to rehearse the earlier reasons but clearly the belief that Mr Frosh may have had cannot be 
sustained and the dismissal was obviously unfair. 

12 This is an application which fits the principle enunciated in Brailey v Mendex and where costs should be awarded.  I would 
add that the applicant has been put to some additional and unnecessary preparation by the raising of marginal issues such as the 
actual drug prescription she received from her medical practitioner. 

13 As to the actual schedule of costs sought I accept they are modest costs and I accept each of the items as being appropriate, in 
the circumstances, with the exception of the application fee and the majority of the parking.  These are costs that were naturally 
incurred by making the application and attending at the Commission to pursue it.  They are not caused by the way in which the 
respondent chose to defend the claim.  In summary, the application for $300 in costs is justifiable and I would award this 
amount. 

 ______ 
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the applicant; respondent's application dismissed  
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Applicant Mr K Trainer as agent 
Respondent Ms M Frosh of Counsel 
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Order 
HAVING HEARD Mr K Trainer, as agent on behalf of the applicant and Ms M Frosh, of counsel on behalf of the respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby: 

(1) DECLARES that the applicant, Caroline Jan Spivey, was harshly and unfairly dismissed by the respondent on the 
30th day of August 2004;  

(2) DECLARES that reinstatement is impracticable; 
(3) ORDERS that the said respondent do hereby pay: 

(a) within 7 days of this order, as and by way of compensation the amount of $7,072.00 to Caroline Jan Spivey, 
less any taxation that may be payable to the Commissioner of Taxation; and 

(b) within 28 days of this order, as and by way of compensation the amount of $7,072.00 to Caroline Jan 
Spivey, less any taxation that may be payable to the Commissioner of Taxation; 

(4) THAT the respondent shall pay costs of $300.00 within 7 days of this order to Caroline Jan Spivey; 
(5) THAT the respondent’s application for costs be and is hereby dismissed. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

2005 WAIRC 02292 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NICOLE STEIN 
APPLICANT 

-v- 
CARE OPTIONS INC 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
HEARD MONDAY, 4 JULY 2005 
DELIVERED TUESDAY, 9 AUGUST 2005 
FILE NO. APPL 346 OF 2005 
CITATION NO. 2005 WAIRC 02292 
 
 
CatchWords Termination of employment - Harsh, oppressive and unfair dismissal - Application referred outside of 

28 day time limit - Relevant principles applied - Application granted - Industrial Relations Act 1979 
(WA) s 27(1)(a), s 29(1)(b)(i), s 29(3), s 29AA and s 29AA(2); and Workplace Relations Act 1996 
s 170CE(1)(a) 

Result Order made to extend time 
Representation 
Applicant Mr G McCorry (as agent) 
Respondent Mr S O’Hehir (as agent) 
 
 

Reasons for Decision 
1 This is an application under s 29(3) of the Industrial Relations Act 1979 (“the Act”) for an extension in time for filing an 

application under s 29(1)(b)(i) of the Act by Nicole Stein (“the Applicant”) to claim that she was harshly, oppressively or 
unfairly dismissed by Care Options Inc (“the Respondent”) on Friday, 10 December 2004.   

2 The Western Australian Industrial Relations Commission’s (“this Commission”) file records that the Applicant filed her 
application on 31 March 2005.  The time for bringing an application under s 29(1)(b)(i) of the Act expired on 7 January 2005.  
It follows, therefore, that the application was filed 83 days out of time. 

3 The Applicant is Dutch.  Her first job in Australia was with the Respondent as an Activities Officer.  The Applicant’s role was 
to plan, implement and monitor regular activities for children and young adults with intellectual and acquired disabilities.  In 
carrying out her job, she was required to attend activities which were generally scheduled in the evening and from time to time 
on weekends.   

4 The Applicant’s terms and conditions of employment were set out in a written contract of employment, which was executed by 
the Applicant on 3 August 2004 and by Janice Cutting, the Respondent’s Manager Program Delivery (Exhibit 1).  After the 
Applicant commenced employment, Ms Cutting went on long service leave and Ms Alison Taylor acted in Ms Cutting’s 
position.  The express terms of the contract of employment provided that the Applicant’s terms and conditions of employment 
in respect of several conditions were to be governed by the provisions of a Federal award, namely the Social and Community 
Services – Western Australia Award 2002 [AW815319] (“the SACS Award”).   

History of Events that Occurred Following the Termination of the Applicant’s Employment 
5 On Friday, 10 December 2004, the Applicant’s employment was terminated.  On that day she sought advice about bringing a 

claim for unfair dismissal.  When seeking advice she provided information that her contract of employment stated that her 
employment was covered by the SACS Award.  As a result of the advice given to her, she was provided with documents to 
complete and file in the Australian Industrial Relations Commission (“the AIRC”).  On the same day she was dismissed, the 
Applicant also sought to challenge the dismissal and arranged to meet with the Respondent’s General Manager, David Bates, 
to request that he review the decision.  The Applicant met with Mr Bates on Tuesday, 14 December 2004 and was 
subsequently informed by Mr Bates on Thursday, 16 December 2004 that the decision to dismiss her stood.  Upon receiving  
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that advice the Applicant immediately filed an application in the AIRC pursuant to s 170CE(1)(a) of the Workplace Relations 
Act 1996 (“WR Act”) claiming that the Respondent harshly, unjustly or unreasonably terminated her employment.  A 
conciliation conference was held by the AIRC on Monday, 31 January 2005.  At the conference a claim for overtime was 
raised on behalf of the Applicant.  The Respondent subsequently investigated the claim and when doing so, received advice 
that it was not bound by the provisions of the SACS Award.  The Respondent then informed the Applicant that it intended to 
make an application to dismiss the application in the AIRC for want of jurisdiction by asserting that the Applicant was not 
covered by a Federal award or agreement.  The Respondent filed a motion to dismiss the AIRC application on 4 February 
2005.  In accordance with directions made by the AIRC, the Respondent filed its outline of argument in relation to this issue 
on 2 March 2005 and the Applicant’s agent filed an outline of submissions in reply in a document dated 7 March 2005.  The 
matter was listed for hearing in respect of the jurisdictional objection on 17 March 2005.  On 30 March 2005, Deputy 
President McCarthy issued a decision upholding the jurisdictional argument raised by the Respondent and dismissed the 
Applicant’s application.  On the day following the decision given by Deputy President McCarthy, the Applicant filed her 
application to bring an application for unfair dismissal out of time in this Commission.   

The Applicant’s Evidence about the Circumstances of the Termination of Her Employment 
6 The Applicant reported to the Respite Services Coordinator.  In turn, six support workers reported to the Applicant.  The 

position of Respite Services Coordinator was held by Dianne Birditt.  Six weeks after the Applicant commenced work for the 
Respondent, Sandra Daniels commenced to act in Ms Birditt’s position.  From that time onwards the Applicant reported to 
Ms Daniels.  

7 Pursuant to the Applicant’s contract of employment, she was employed for a three month probationary period.  During the 
probationary period the Applicant received a verbal warning which was reduced to writing.  The Applicant testified that the 
circumstances that led to the warning related to the attendance of two clients at a new sports group on Thursday nights.  On 
Thursday, 23 September 2004, two clients were running late.  She telephoned the client’s parents and was informed by one of 
the parents that the clients were late coming home from work and would be unable to attend the group on time.  The Applicant 
says that she told the parent that she was willing to wait for the clients so they could go to the event.  Apparently, the parent 
provided a written complaint to Ms Taylor, complaining that the Applicant had been rude.  The Applicant testified that she 
never meant to be rude.  She later telephoned the family and apologised.   

8 The Applicant says that after she received the warning her working environment was uneventful until the week before her 
employment was terminated, when the Applicant had a dispute with one of the support workers, Gillian Ayling.  Ms Ayling 
regularly purchased coffee, tea and cookies for the clients for a Saturday meeting.  The Applicant asked Ms Ayling for receipts 
for the purchases several times but Ms Ayling did not produce them.  On Friday, 3 December 2004, the Applicant spoke to 
Ms Ayling again and asked for proper receipts so the purchases could be accounted for.  The Applicant testified that 
Ms Ayling became very angry and said, “Who do you think you are?  You’re half my age.”  The Applicant says that she was 
stunned by Ms Ayling’s response. The Applicant immediately spoke to Robyn Haney, the Respondent’s Business Manager.  
The Applicant says that Ms Haney tried to calm Ms Ayling and suggested that they go on the planned outing and deal with the 
issue the following week.   

9 The Applicant was next rostered to work on the following Tuesday.  On Tuesday, 7 December 2004, she spoke to Ms Daniels 
about the dispute with Ms Ayling.  Ms Daniels challenged her about speaking to Ms Haney about the matter.  The Applicant 
says that Ms Daniels told her that Ms Ayling had made a complaint about her (the Applicant) and Ms Daniels assisted 
Mr Ayling to take it “further up”.  I understand the Applicant’s evidence in relation to this issue to mean that Ms Daniels 
intended to process Ms Ayling’s complaint through the Respondent’s grievance procedure.  On the following day, the 
Applicant attended a course about challenging behaviours.   

10 On Thursday, 9 December 2004, Ms Daniels spoke to the Applicant at 9:00 am and asked her if she could do the shopping for 
the barbeque, do the run sheets and told the Applicant that she was working that night.  The Applicant told Ms Daniels that she 
was not rostered to work that night and that she was not working.  The Applicant says that Ms Daniels “put her finger in her 
face”, told the Applicant that she was the coordinator and “she” (the Applicant) had to do as she was told.  The Applicant told 
Ms Daniels that she was going to see Ms Haney.  The Applicant says that she spoke to Ms Haney who told her that Ms Daniels 
could not ask her on that morning to work that night.  The Applicant worked for the remainder of the day.  During the day she 
ascertained that there were sufficient support workers to cover the activities for that evening.  The following day the Applicant 
was not rostered to work but went into the office for the office staff Christmas party.  When she arrived, Ms Taylor walked into 
her office and asked to speak to her with Ms Haney.  When they convened, Ms Taylor told her that her probationary period had 
been extended.  The Applicant told her it had not been extended.  Ms Taylor handed her a termination letter.  The termination 
letter was dated 10 December 2004 and was signed by Ms Taylor and stated as follows: 

“Dear Nicole, 
As you are aware, there have been quite a few occasions recently where the need has arisen for either myself or the 
Family Support and Recreation Co-ordinator Sandra Daniels to speak with you in relation to complaints and concerns 
raised by parents, clients and staff. 
Unfortunately, many of our suggestions for improvement have gone unheeded, and your inappropriate behaviour has 
continued.  This issue was addressed with you in a meeting held on 23rd September 2004, and consequently you received 
a verbal warning. 
Since this time, your Co-ordinator has continued to receive complaints, and your inappropriate behaviour has escalated to 
insubordination.  Yesterday, your direct supervisor, Sandra Daniels, requested that you work the evening activity with the 
Family Support group.  You flatly refused.  This type of behaviour will not be tolerated in Care Options, and thus your 
employment is hereby terminated immediately. 
Your final pay and entitlements will be calculated and paid next week in the normal payrun; and we ask that you return all 
Care Options keys, phone, manuals and program material in your possession. 
Yours sincerely, 
Alison Taylor 
Acting Programs Manager 

(Exhibit 3) 
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11 The Applicant says that apart from the one complaint arising out of the telephone call on 23 September 2004, she was unaware 
of any other complaints about her.  She also says that no issues about her performance had been raised with her.  The Applicant 
says that after she received the letter she was escorted to her office, asked to hand in her keys and her mobile telephone.  She 
asked if she could delete her personal file from the computer but was not allowed to do so.  She also asked if she could send an 
email to her colleagues to say that she was leaving but she was not allowed to touch the computer.  She was then escorted out 
of the office.  The Applicant did not attend the Christmas party.  On the same day, she telephoned the Respondent’s General 
Manager, Mr Bates and asked to meet him to discuss her termination.  He agreed and a meeting was arranged for Tuesday, 
14 December 2004.  On Monday, 13 December 2004, the Applicant emailed Mr Bates.  In her email she said, “The reason I 
could not work was because I do not have enough contract hours to cover the shift as I have not been working on Thursday 
nights for months, because Sandra Daniels asked me to work Wednesdays and Thursdays in the office.  To my understanding 
there was enough staff for that night and I was not needed.  If Sandra Daniels would have contacted me the day or night before 
I would have been able to make a chance [sic] of plan.”  (Exhibit 5) 

12 When the Applicant met with Mr Bates on Tuesday, 14 December 2004, Mr Bates told her that he had not looked at her file 
until that morning, so he could not give her an answer but he was willing to listen to her side of the story and he did so.  After 
she recounted her version of events, he told the Applicant he would speak to Ms Taylor and Ms Daniels and would get back to 
her before the weekend.  On Thursday, 16 December 2004, Mr Bates spoke to the Applicant and told her that he was not going 
to revoke the decision to terminate her employment.   

The Respondent’s Evidence 
13 Mr Bates testified that after having lengthy discussions with Ms Taylor and Ms Daniels, he reached the conclusion that, after 

being asked to attend an evening recreation function the Applicant had refused point blank to attend.  He says that this refusal 
was the culmination of a whole series of unsatisfactory events.  Consequently, he decided that the Applicant’s refusal to work 
was an act of serious misconduct which justified her dismissal.   

14 Mr Bates says that Ms Haney did not have any authority or control over the Applicant and Ms Haney’s role as Business 
Manager, was an administrative human resources liaison role.  He said, however, that Ms Haney had prepared the Applicant’s 
contract of employment.   

15 Mr Bates also testified that attending the AIRC and this Commission, in relation to this matter, had taken up a substantial 
amount of his time.   

16 When cross-examined, Mr Bates conceded that prior to the AIRC proceedings in respect of this matter, there was a previous 
matter in the Federal Court involving a manager where it was contended on behalf of the Respondent during those proceedings 
that the SACS Award applied to the Respondent’s employees.   

Submissions 
17 On behalf of the Applicant, it is argued that it would be unfair not to make an order to extend time to the Applicant for filing an 

application out of time, pursuant to s 29(3) to the Act.  This submission is made on the basis that the cause of the delay in 
lodging the application was principally due to the actions or inactions of the Respondent, in that it took 52 days after the 
termination of the Applicant’s employment to raise the jurisdictional issue in the AIRC and it took a further 30 days to disclose 
the basis of its argument in written submissions filed in the AIRC on 2 March 2005.  The Applicant also says that there is a 
very good reason for her delay in lodging the application in this Commission.  In particular, it is contended on behalf of the 
Applicant that pursuant to s 29AA of the Act, she could not lodge an application which could be heard and determined by this 
Commission once she had lodged an application in the AIRC for relief in respect of the termination of her employment.  
Further, the Applicant points out that pursuant to s 29AA(2) of the Act, the jurisdiction of this Commission could not be 
enlivened until Deputy President McCarthy dismissed the application in the AIRC.  In addition, it is contended that when the 
Applicant’s claim is assessed in a rough and ready way, it is plain that her claim has merit as she received no counselling or 
warning prior to the termination of her employment.  The Applicant also says there is no evidence of any prejudice to the 
Respondent if the application for an extension of time is granted.   

18 The Respondent opposes the application for an extension of time.  Firstly the Respondent says there was an inordinate and 
lengthy delay by the Applicant in filing the application in this Commission.  In particular, it points out that the application was 
not lodged until 111 days after the Applicant’s employment was terminated.  The Respondent says that it is entitled to certainty 
in the management of its business and should not be asked to defend a decision that was made such a long time ago.  The 
Respondent also says that the Applicant has demonstrated insufficient cause for this Commission to exercise its discretion to 
accept the matter out of time.  As to the matters before the AIRC, the Respondent says that the Applicant should have sought 
professional advice about her claim before she filed the application in the AIRC.  Further, the Respondent contends that once 
the notice was given that the Respondent intended to challenge her application in the AIRC on jurisdictional grounds there was 
no effort by the Applicant to discontinue the application in the AIRC and to lodge a claim in this Commission.  The 
Respondent also submits that significant expense has been incurred by the Respondent in relation to the proceedings in the 
AIRC and in this Commission.  The Respondent says that it will suffer prejudice by incurring further significant expenses if 
the application to extend time to file the application for unfair dismissal out of time is accept by this Commission.  As to the 
merits of the Applicant’s claim, the Respondent says that her dismissal was justified as the Applicant failed to comply with a 
lawful and reasonable order which constituted serious misconduct. 

Conclusion 
19 After hearing the parties on 4 July 2005, I informed them I would make an order extending the time to bring the application to 

31 March 2005.  I provided the parties with brief reasons and undertook to provide them with more detailed reasons for 
decision.  These are those reasons. 

20 In Malik v Paul Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683, Heenan J with 
whom Steytler J agreed held at [74] that the principles enunciated by Marshall J in Brodie-Hanns v MTV Publishing Ltd (1995) 
67 IR 298, should be applied when this Commission is considering whether to accept a referral of a claim for unfair dismissal 
out of time under s 29(3) of the Act. Marshall J in Brodie-Hanns v MTV Publishing Ltd (op cit) set out these principles when 
considering whether to extend time to bring an application as follows:– 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 
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2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion."  
21 In relation to fairness, Heenan J in Malik v Paul Albert, Director General, Department of Education of Western Australia (op 

cit) after citing the forementioned principles went on to observe:– 
"I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern.  Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of this Commission which should not be burdened with unmeritorious stale claims." 

22 Whilst the merits of the Applicant's claim may or may not be relevant, Steytler J at [25], in Malik v Paul Albert, Director 
General, Department of Education of Western Australia (op cit), observed:– 

"The Commissioner is empowered to accept a late referral if it would be 'unfair' not to do so and, while an assessment of 
the merits 'in a fairly rough and ready way' (see Jackamarra v Krakouer (1998) 195 CLR 516 at [9]) will often be an 
important consideration, there is nothing in the words of s 29(3) which imports any obligation, on the part of an applicant, 
to establish any degree of merit (and it should not be overlooked, in this regard, that the Commission is given broad 
powers to dismiss a matter summarily under s 27(1)(a) of the Act).  It is, of course, difficult to imagine that it would ever 
be unfair to an applicant to deny him or her the right to lodge a referral out of time where it was positively shown that the 
applicant had no prospect of success." 

23 Having considered all the evidence, I am of the opinion I should exercise my discretion to grant the application to extend time 
to file an application for unfair dismissal out of time.  While special circumstances are not necessary, I am satisfied that the 
prescribed period should be extended.  Although the prima facie position is that the time limit should be complied with, I am 
satisfied that the Applicant has provided an acceptable explanation for the delay which makes it equitable to so extend.  Firstly, 
the contract of employment raises an argument that the SACS Award applied to the Applicant’s employment.  Whether that 
was by way of statute or by contract may not be apparent to someone who is not a qualified lawyer or industrial agent, or 
indeed, if they are so qualified.  On the facts before Deputy President McCarthy, his reasons reveal the point whether the 
Applicant’s terms and conditions of employment were governed by a Federal award was arguable (Exhibit 6).  Further, I am 
satisfied that the argument raised by the Respondent in the AIRC is not something a person in the position of the Applicant 
would be aware of when she filed her claim in the AIRC.  Secondly, the Respondent’s agent conceded in opening that it was 
not until after the conciliation conference in the AIRC on Monday, 31 January 2005 that the Respondent was aware that it 
could raise an argument that the SACS Award did not apply.  Further, it appears there was no notification of the Respondent’s 
grounds of the argument until 8 February 2005 and the detail of that argument was not provided to the Applicant’s agent until 
the 2 March 2005.  By this time, the time for bringing an application for unfair dismissal in this jurisdiction had expired.  Once 
the Applicant’s application in the AIRC was dismissed she immediately lodged an application in this Commission.  
Accordingly, I am satisfied that the Applicant has provided an acceptable explanation for the delay in bringing an application 
in this Commission.   

24 In relation to the second criteria addressed by Marshall J in Brodie-Hanns v MTV Publishing Ltd (op cit), I am satisfied that the 
Applicant took immediate steps to challenge the termination of her employment.  On the day her employment was terminated, 
she telephoned Mr Bates and arranged to meet with him about the termination of her employment.  As to the issue of prejudice 
to the Respondent, no real prejudice has been raised before me.  Even if the expense of defending the application in the AIRC 
can be taken into account in relation to prejudice, any prejudice that arises can in a sense be said to be caused at least in part by 
the representations made by the Respondent in the contract of employment.   

25 As to the merits of the Applicant’s claim, whilst I have not made any assessment as to whether the Applicant is likely to 
succeed in a hearing on the merits of her claim, I am satisfied in a rough and ready way that the claim cannot be said to be 
without any merit whatsoever.  If the Applicant’s evidence is accepted at its highest, a finding could be made that she did not 
receive any counselling or warning about her unsatisfactory performance prior to the termination of her employment.  Further, 
on her evidence it is arguable there were defects in the process which could lead to a finding that the Applicant was not 
provided with procedural fairness.  Even if the Respondent is to argue that the subsequent enquiry by Mr Bates cured any 
defects in procedural fairness that occurred prior to the dismissal, there is an argument that the enquiry by Mr Bates may have 
been incomplete.  There was no evidence given that Mr Bates spoke to Ms Haney.  Ms Haney’s evidence may be relevant 
because the Applicant gave evidence that she was told by Ms Haney that she did not have to work on the night in question.  
Further, even if Mr Bates’ enquiry could be said to have cured all defects relating to procedural fairness, when considering 
whether the termination of employment was harsh, oppressive or unfair, this Commission may have to turn its mind as to 
whether the penalty of summary dismissal was justified.  Whilst I make no judgement about the strength of that argument, it is 
an argument that could be raised on the Applicant’s evidence.   

26 For the reasons set out above, I determined that I would make an order extending time to bring an application.  In accordance 
with that finding, I will make that order. 
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2005 WAIRC 02319 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NICOLE STEIN 
APPLICANT 

-v- 
CARE OPTIONS INC 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 11 AUGUST 2005 
FILE NO/S APPL 346 OF 2005 
CITATION NO. 2005 WAIRC 02319 
 
 
Result Application to extend time under s 29(3) of the Industrial Relations Act 1979, granted. 
Representation 
Applicant Mr G McCorry (as agent) 
Respondent Mr S O’Hehir (as agent) 
 
 

Order 
HAVING heard Mr McCorry, as agent on behalf of the Applicant and Mr O’Hehir, as agent on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby: 

ORDERS that the time for filing of application 346 of 2005 be extended to 31 March 2005.   
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 

 

2005 WAIRC 02461 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRADLEY JOHN WHITE 
APPLICANT 

-v- 
CAREY MINING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD THURSDAY, 14 JULY 2005 
DELIVERED THURSDAY, 25 AUGUST 2005 
FILE NO. APPL 575 OF 2005 
CITATION NO. 2005 WAIRC 02461 
 
 
Catchwords Industrial Law (WA) - Termination of employment - Harsh, oppressive and unfair dismissal - 

Acceptance of referral out of time - Application referred outside of 28 day time limit - Relevant 
principles to be applied - Commission satisfied applying principles that discretion should be exercised 
- Acceptance referral out of time granted - Industrial Relations Act 1979 (WA) s 29(1)(b)(i), (2) and 
(3).  

Result Application to accept applicant's claim which was lodged out of time granted. 
Representation 
Applicant Mr H S Pinder (of counsel) 
Respondent Ms M Heugh 
 
 

Reasons for Decision 
1 On 3 June 2005 Brad White (“the applicant”) referred a claim to the Commission pursuant to s29(1)(b)(i) and (ii) of the 

Industrial Relations Act 1979 (“the Act”) claiming that he was harshly, oppressively and unfairly dismissed on 23 April 2005 
by Dave McDowell (“the respondent”) and is owed benefits under his contract of employment.  Section 29(2) of the Act 
requires that applications pursuant to s29(1)(b)(i) of the Act be lodged within 28 days after the day on which an employee is 
terminated.  As this application was lodged on 3 June 2005 it is 13 days outside of the required timeframe for lodging a claim 
of this nature. 

2 The matter was listed for hearing to allow the parties to put submissions and give evidence as to whether or not this application 
should be accepted under s29(3) of the Act.  Section 29(3) of the Act reads as follows: 

“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i)  that is out of time if the 
Commission considers that it would be unfair not to do so.” 
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3 In reaching a decision in this matter as to whether it would be unfair not to accept this application out of time I take into 
account the relevant factors outlined in the Industrial Appeal Court decision in Malik v Paul Albert, Director General, 
Department of Education of Western Australia (2004) 84 WAIG 683 at 686, as follows: 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion." 
4 When considering the issue of fairness, Heenan J further observed in Malik v Paul Albert, Director General, Department of 

Education of Western Australia (op cit) the following:  
"I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern. Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of the Commission which should not be burdened with unmeritorious stale claims." 

5 In applying these guidelines I am mindful that there is a 28 day timeframe to lodge an application and the Commission’s 
discretion in relation to a matter of this nature should not be exercised unless it would be unfair not to do so. 

6 At the commencement of the proceedings it became clear that the respondent had been incorrectly named.  As the respondent 
had no issue with the respondent being correctly named on this application and given my powers under s27(1)(l) and (m) of the 
Act I formed the view that it was appropriate that Dave McDowell be deleted as the named respondent and replaced with 
Carey Mining Pty Ltd.  I therefore propose to issue an order that Dave McDowell be deleted as the named respondent in this 
application and be substituted with Carey Mining Pty Ltd. 
Background  

7 It was not in dispute that the applicant commenced employment with the respondent on 19 April 2005 as a loader operator at 
the Sunrise Dam Mine Site and that his employment with the respondent ceased on 23 April 2005.  The applicant signed a 
letter of offer of employment on 20 April 2005 and even though this letter refers to a workplace agreement being attached, this 
workplace agreement was not forwarded to the applicant until after he ceased employment with the respondent. 

8 As the respondent maintains that the applicant abandoned his employment with the respondent the first issue that needs 
determination is whether or not the applicant was terminated when he ceased employment with the respondent on 23 April 
2005 in order to attract the Commission’s jurisdiction to deal with this application.  The applicant gave evidence that on 
23 April 2005 he attended the site nurse because he was stressed and was advised by the nurse that due to his diabetic 
condition he should seek medical assistance off-site.  The applicant gave evidence that when his supervisor Mr McDowell 
attended the site nurse’s office and indicated that he wanted to speak to the applicant about his situation the applicant asked the 
nurse to speak to Mr McDowell.  The applicant stated he made this request because he was too upset to talk directly to 
Mr McDowell as he claimed Mr McDowell had threatened to terminate his employment twice in three days because he was 
having difficulties filling out paperwork and undertaking his job.  The applicant gave evidence that after the nurse spoke to 
Mr McDowell the nurse told him that Mr McDowell said that the applicant would be terminated if he left the site.  The 
applicant stated that he became further distressed when told this as he was anxious to leave the site to obtain treatment for 
diabetes.  The applicant understood that because Mr McDowell said he would be terminated if he left site, which he did the 
following day, the applicant believed he had been terminated. 

9 No evidence was led by the respondent in relation to this issue. 
10 I find on the limited evidence before me that the applicant ceased employment with the respondent at the respondent’s 

initiative and was therefore terminated.  I find that the applicant was advised by the site nurse that he required treatment off-
site and that on Mr McDowell’s instructions the site nurse told the applicant that if he left the site then he would be terminated.  
I accept that the applicant was given this ultimatum by Mr McDowell and that he left the site the next day to obtain medical 
treatment and I find that prior to giving the applicant this ultimatum Mr McDowell was aware that the applicant had asked to 
leave the site to receive treatment for his diabetes.  In the circumstances I find that when the applicant left site the day after Mr 
McDowell’s ultimatum to the applicant that the applicant was terminated by the respondent. 

Applicant’s evidence 
11 The applicant stated that he experienced difficulties in his dealings with Mr McDowell during his five days on site.  The 

applicant stated that Mr McDowell treated him “poorly” and twice threatened to terminate him.  The applicant stated that as a 
result his stress levels increased.  The applicant stated that he did not want to lose his job because he was a bankrupt and 
required work in order to meet his financial commitments.  The applicant maintains that the respondent was aware the 
applicant had not been passed fit at his medical to be on site yet the respondent allowed him to work on site.  The applicant 
claimed that on two occasions on 23 April 2005 the respondent refused to allow him to leave site to obtain medication or 
medical treatment. 

12 The applicant stated that after he left site he saw a doctor on 27 April 2005 and was certified unfit to work for between seven to 
ten days. 
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13 The applicant stated that after being terminated he contacted one of the respondent’s employees Ms Mandy Tompkins and told 
her what had happened to him.  The applicant gave evidence that Ms Tompkins asked him to write to her detailing his position 
and stated that she would investigate the applicant’s claims.  The applicant also contacted the respondent’s Human Resources 
Manager Ms Mandy Heugh on two or three occasions as he wanted written confirmation of his termination.  The applicant 
stated that he contacted the respondent after he was terminated because he wanted to discuss his situation with a view to 
returning to work on the site and it was not until about 12 May 2005 that he received a letter from Ms Heugh stating that the 
respondent maintained that the applicant had abandoned his employment.  The applicant believed that the respondent delayed 
its response to him to delay the lodgement of this application. 

14 The applicant stated that at the time he was terminated he was unaware that there was a 28 day time limit within which to file 
this application.  The applicant stated that there were further delays in lodging this application because he tried to contact other 
employees to verify his version of events but he had difficulty contacting them. The applicant stated that he waited to receive a 
copy of his letter of appointment and workplace agreement as he needed to know what award he was covered under to fill out 
his Commission application and he did not receive these documents from the respondent until 19 May 2005.  The applicant 
stated that he obtained alternative employment on 4 May 2005 and as this was shift work, this led to a further delay in lodging 
this application. 

15 Under cross examination the applicant stated that he was aware that Mr McDowell was at the medical centre when he was 
being treated by the nurse on 23 April 2005 and the applicant stated that he did not want to see Mr McDowell because he was 
stressed and angry. 

16 No evidence was called by the respondent. 
Submissions 

17 The applicant maintains that he was harassed by Mr McDowell during his initial days on site and repeatedly threatened with 
dismissal.  The applicant argues that the respondent breached its duty of care to the applicant by requiring him to remain on 
site even though he was not medically fit for work and did not allow him to obtain treatment off-site for his medical condition.  
The respondent was aware that the applicant was concerned about his termination as the applicant contacted the respondent’s 
staff on a number of occasions after his termination and despite several requests the applicant was not sent a letter confirming 
the respondent’s position about the applicant’s termination until around 12 May 2005. 

18 The applicant was unaware that there was a timeframe for lodging this application and the applicant maintains that a delay of 
13 days is unlikely to prejudice the respondent as the respondent was aware the applicant was unhappy about his termination.  
The applicant argues that the respondent contributed to the delay in the lodgement of this application by taking two weeks to 
respond to the applicant’s request for clarification of his employment status and that further delays were caused by the 
applicant having difficulty contacting fellow workers who he believed would assist him with resolving his claim with the 
employer. 

19 The respondent maintains that Mr McDowell wanted to speak to the applicant on 23 April 2005 but the applicant refused to do 
so.  Subsequent to Mr McDowell’s attempts to speak to the applicant he left the site at his own instigation and without having 
had any discussions with Mr McDowell.  The respondent maintains that even though the applicant made contact with the 
respondent on a number of occasions after 23 April 2005 the applicant did not advise the respondent that he had been unfairly 
dismissed. 
Findings and Conclusions 

20 It is my view that the applicant gave his evidence honestly and to the best of his recollection.  I therefore accept the evidence 
given by the applicant. 

21 It is my view that there could well be merit to the applicant’s claim.  I accept that the applicant’s termination arose within the 
context of the applicant being threatened with termination if he left site to seek medical treatment and that this was within the 
context of the respondent being aware that the applicant was not fully medically fit for work and that he had been advised by 
the site nurse to seek medical treatment off-site.  I find on the evidence currently before me that when it was put to the 
applicant that if he went off-site to obtain medical treatment he would be terminated then this resulted in the applicant being 
terminated unfairly.  I therefore find that the applicant has an arguable case. 

22 Even though this application was lodged 13 days outside of the required timeframe for lodging an application of this nature I 
accept the reasons for the delay in the lodgement of this application.  I accept the applicant’s evidence that after he was 
terminated he sought to negotiate his future with the respondent and he sought clarification about his employment status and 
that the respondent did not respond to the applicant’s request for written clarification until the middle of May 2005.  I also 
accept the applicant’s evidence that there was a further delay as he sought corroborative information from the site nurse as well 
as a fellow worker in relation to his claim.  I also accept that the applicant was unaware of the 28 day time limit for filing an 
application of this nature. 

23 I accept that the applicant raised concerns about his employment status with the respondent on a number of occasions after 
23 April 2005 and that even though it appears that the applicant did not expressly state to the respondent that he would be 
contesting his termination it is clear that the respondent was aware that the applicant was unhappy about his termination. 

24 Even though there may be some prejudice to the respondent given the effluxion of time between the applicant’s termination 
and this application being lodged, it is my view that as the respondent was on notice that the applicant was concerned about his 
termination that the respondent is prejudiced no more than any other respondent would be faced with an application of this 
nature. 

25 When balancing the above findings and when taking into account the relevant factors to consider in an application of this 
nature it is my view that in all of the circumstances of this case it would be unfair not to accept this application.  In reaching 
this view I take into account that I have found that there was an acceptable reason for the delay in lodging this application and 
there is sufficient to establish that the applicant has an arguable case.  I find that the prejudice to the respondent in allowing 
this application is not significant and I balance this against the prejudice to the applicant in not allowing this application.  It is 
therefore my view that it would be unfair for the Commission not to exercise its discretion to grant an extension of time in 
which to file this application. 

26 For these reasons an extension of time in order to lodge this application is granted and an order will issue to that effect. 
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2005 WAIRC 02526 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRADLEY JOHN WHITE 
APPLICANT 

-v- 
CAREY MINING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 2 SEPTEMBER 2005 
FILE NO/S APPL 575 OF 2005 
CITATION NO. 2005 WAIRC 02526 
 
 
Result Application to accept applicant's claim which was lodged out of time granted. 
 
 

Order 
HAVING heard Mr H S Pinder of counsel on behalf of the applicant and Ms M Heugh on behalf of the Respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

1) THAT the name of the respondent be deleted and that Carey Mining Pty Ltd be substituted in lieu thereof. 
2) THAT the application to accept the application out of time be and is hereby granted. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2005 WAIRC 02338 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LYNETTE  WILLEBOORDSE 
APPLICANT 

-v- 
YUANARA HOLDINGS PTY LTD TRADING AS HOMECRAFT TEXTILES 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DELIVERED MONDAY, 15 AUGUST 2005 
FILE NO. APPL 323 OF 2005 
CITATION NO. 2005 WAIRC 02338 
 
 
Catchwords Termination of employment - Harsh, oppressive and unfair dismissal - Acceptance of referral out of 

time - Application referred outside of 28 day time limit - Relevant principles to be applied - 
Commission satisfied applying principles that discretion should be exercised - Acceptance referral out 
of time granted - Industrial Relations Act 1979 (WA) s 29(1)(b)(i),(2)&(3) 

Result Application to accept applicant's claim which was lodged out of time granted. 
Representation 
Applicant Mr R Willeboordse (as agent) 
Respondent Ms G Howe (as agent) 

 
 

Reasons for Decision 
1 On 23 March 2005 Lynette Willeboordse (“the applicant”) referred an application to the Commission pursuant to s29(1)(b)(i) 

of the Industrial Relations Act 1979 (“the Act”) claiming that she was harshly, oppressively and unfairly dismissed on 1 March 
2005 by Yunara Holdings Pty Ltd trading as Homecraft Textiles (“the respondent”).  The respondent argues that the 
applicant’s employment ceased on 8 February 2005 and the applicant was not unfairly terminated. 
Background  

2 The applicant initially commenced employment as a sales assistant on 1 September 2004 with Nosarka Impex Pty Ltd and the 
MS Oosthuizen Trust trading as Homecraft Textiles (“the partnership”) under the terms and conditions of the Shop and 
Warehouse (Wholesale and Retail Establishments) State Award 1977 (No R32 of 1976) (“the Award”) and was employed on a 
permanent part time basis working Tuesday to Friday from 9.00am to 5.00pm.  The applicant was initially on probation which 
ceased on 31 December 2004.  Tensions developed between the partnership and as a result steps were taken on or about 
17 January 2005 to dissolve the partnership.  After the partnership ceased to operate the respondent’s shops, the applicant 
became employed by the respondent on or about 27 January 2005. 

When was the applicant terminated? 
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3 There was no dispute and I find that when the applicant ceased employment with the respondent she was employed by Yunara 
Holdings Pty Ltd trading as Homecraft Textiles.  Even though there was no paperwork confirming the applicant’s termination 
from her employment with the partnership the respondent does not dispute that it employed the applicant as at the end of 
January 2005 and correspondence sent to the applicant on 14 March 2005 is on the letter head of Yunara Holdings Pty Ltd 
trading as Homecraft Textiles, which was in existence as at 25 January 2005 (Exhibit A4). 

4 Additionally, it was not in dispute that the last day the applicant worked with the respondent was 8 February 2005 and that the 
applicant was not contacted by the respondent after that date to undertake any further work.  In the circumstances as the 
applicant did not work for the respondent after 8 February 2005, nor was she offered work by the respondent after this date I 
find that the applicant ceased employment with the respondent on 8 February 2005 even though the applicant purported to 
resign from her employment as at 1 March 2005 (see Exhibit A2). 

Should time be extended in which to lodge this application? 
5 As I have found that the applicant was terminated on 8 February 2005 and as this application was lodged on 23 March 2005 it 

follows that this application was lodged 15 days outside of the required timeframe for lodging an application of this nature.  I 
am therefore required to determine whether or not it would be unfair not to allow this application under s29(3) of the Act. 

6 Section 29(2) of the Act requires that applications pursuant to s29(1)(b)(i) of the Act be lodged within 28 days after the day on 
which an employee is terminated.  Section 29(3) of the Act reads as follows: 

“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i)  that is out of time if the 
Commission considers that it would be unfair not to do so.” 

7 In reaching a decision in this matter as to whether it would be unfair not to accept this application out of time I take into 
account the relevant factors outlined in the Industrial Appeal Court decision in Malik v Paul Albert, Director General, 
Department of Education of Western Australia (2004) 84 WAIG 683 at 686, as follows: 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion." 
8 When considering the issue of fairness, Heenan J further observed in Malik v Paul Albert, Director General, Department of 

Education of Western Australia (op cit) the following: 
"I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern. Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of the Commission which should not be burdened with unmeritorious stale claims." 

9 In applying these guidelines I am mindful that there is a 28 day timeframe to lodge an application and the Commission’s 
discretion in relation to a matter of this nature should not be exercised unless it would be unfair not to do so. 
Applicant’s evidence 

10 The applicant gave evidence that her employment with the partnership arose out of a friendship with one of the partners 
Mr Jaab Vanzyl.  The applicant stated that when she commenced with the partnership she was paid $13.00 per hour and even 
though she was promised a pay rise after three months this did not eventuate.  The applicant stated that on 18 January 2005 
Mr Vanzyl contacted her and advised her not to come to work the following day.  On Thursday 21 January 2005 Mr Vanzyl’s 
partner Mr Nosarka contacted the applicant and arranged to meet her that day at the respondent’s Victoria Park premises.  At 
this meeting Mr Nosarka advised the applicant that the partnership was over and that there was a possibility that the 
Mirrabooka shop may be closing permanently.  The following Tuesday the applicant was contacted by Ms Nosarka and was 
told to commence work at 10.00am at the respondent’s Mirrabooka store on 27 January 2005 which the applicant did.  When 
the applicant arrived at the Mirrabooka store on this date she discovered that the store’s opening hours had changed to 10.00am 
to 4.30pm, instead of the normal hours of 9.00am to 5.00pm.  The applicant stated that when she commenced work at 10.00am 
that day Ms Nosarka did not discuss her conditions of employment nor the changed hours that she was required to work and 
the applicant stated that some of the duties she was allocated were different to her previous duties.  The applicant stated that 
she worked her normal days (Tuesday through to Friday) that week and also worked her normal days the following week.  The 
applicant stated that on 8 February 2005 she attended work as normal and was told to familiarise herself with the prices of 
goods for a forthcoming sale and at the end of the day Ms Nosarka gave her a cheque for outstanding wages for the previous 
week and she was told not to come in the following day.  The applicant asked Ms Nosarka when she should contact her and 
Ms Nosarka responded by telling her that she would call her when was she needed.  The following week the applicant received 
a cheque for the work she undertook on 8 February 2005. 

11 The applicant stated that when she resumed work at the Mirrabooka store on 27 January 2005 she was not informed that her 
position was casual or that her position was not ongoing nor did she fill out an employment form. 

12 As the applicant was concerned about not being allocated any further work after 8 February 2005 she wrote the following letter 
to the respondent on 14 February 2005 (formal parts omitted): 
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“CONDITIONS OF EMPLOYMENT 
Please note that the agreed conditions of employment between Homecraft Textiles and myself have unilaterally been 
changed.  The following events took place. 

 I am employed as a Sales Lady on a part time basis since 1 September 2004.  My agreed working schedule is 
Tuesday’s (sic) to Friday’s (sic) from 09:00 – 17:00. 

 Since my start date I was on a probationary period for three months. 
 It was agreed that after the probationary period, which ended 31 December 2004, I would receive a pay rise, 

which never happened. 
 From time to time I also worked on Saturday’s (sic) as requested, however the wages paid for work on 

Saturday’s (sic) are not in compliance with current legislation. 
 After the partnership discontinued I was forced to stay at home for 5 days without payment despite the fact that 

I tendered my services. 
 After returning to work the following conditions were unilaterally changed: 

 Hours of work were changed with out (sic) prior notice to employees 
 Job description was unilaterally changed and I am instructed on many occasions to clean the kitchen 

with (sic) is not part of my job description. 
 I am not allowed to deal with customers on an ongoing basis as before and may not do any cash 

handling duties. 
 Once again the working hours was (sic) changed without prior notice and or consensus from 

employees. 
 Despite the promise of training to the revised cash handling procedure I never received the training. 
 On 8 February I was told to go home early and would be informed when I need (sic) to report for 

duty.  Again no reasons were given for this and I am still tendering my services as per agreement. 
(sic) 
All the abovementioned changes are therefore regarded as unfair practices. 

It is also noted that the Superannuation year to date amount has changed from the 24 January 05 payslip amount of $ 
675.09 (sic) to $36.27 on the payslip dated 7 February05 (sic).  No amount paid over for superannuation on the payslip 
of 31 January 05 is reflected. 
I therefore wish to place the following on record: 

 That my agreed conditions of service are reinstated with immediate effect. 
 That I receive the pay increase as per agreement. 
 That I receive payment for the periods instructed without any reasons not to report for duty. 
 That wages for work on Saturday’s (sic) is paid according to the relevant legislation. 
 The correct superannuation payments are guaranteed. 

Should the employer not comply with the aforementioned I will have no other alternative (sic) to report the matter to the 
Industrial Relations Commission for an investigation into the current work practices at Homecraft Textiles. 
I furthermore reserve my rights to declare an official dispute herein. 
Trusting this matter will be resolved amicably.” 

(Exhibit A1) 
13 As the applicant received no response to this letter she wrote to the respondent on 1 March 2005 and tendered her resignation.  

This letter is as follows (formal parts omitted): 
“CONDITIONS OF EMPLOYMENT 
My letter dated 14 February 2005 herein refers: 
I hereby wish to place the following on record: 

 I have not received any response to my letter, which was sent to you by email, fax and registered post. 
 I hereby notify you of my resignation from my position with Homecraft Textiles. 
 I therefore declare an official dispute regarding my conditions of employment and working conditions as set out 

in the letter mentioned.” 
(Exhibit A2) 

14 On or about Monday 14 March 2005 the applicant received the following letter from the respondent (formal parts omitted): 
“WITHOUT PREJUDICE 
I am in receipt of your letters of February 14 and March 01 2005. 
As I explained when I contacted you on March 02, I have recently been appointed to manage Human Resources matters 
for Yunara Holdings Pty Ltd trading as ‘Homecraft Textiles’.  Your correspondence has been forwarded to me to 
respond and resolve. 
I have enclosed a summary of my review of your employment with Yunara Holdings, and my understanding of your 
employment conditions whilst employed by Nosarka Impex Pty Ltd and The MS Oosthuizen Trust. 
In response to your letter of February 14: 

As you are aware, the partnership between Nosarka Impex Pty Ltd and The MS Oosthuizen Trust has been 
dissolved. 
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I am unable to confirm any arrangement between you and the partnership for an agreed increase in your rate of 
pay and from discussions held with Mr Nosarka and information provided by Mrs Nosarka, they are also 
unaware of an arrangement.  I do, however, concede you are entitled to be paid $13.87 per hour plus any 
penalties for Saturday work. 
The Company would dispute your allegation that your were ‘forced’ to stay at home for 5 days.  Your position 
became redundant due to the partnership breakdown and restructuring of the business.  Poor management of 
staff, and staffing levels, contributed to the breakdown of the partnership.  My investigations reveal that Mr and 
Mrs Nosarka offered you work with the new business and you commenced a trial period as a shop assistant with 
the new entity on Tuesday January 25th. 
The trial period revealed 
(a) certain duties would no longer be performed by sales staff and  
(b) the staffing levels and hours were excessive for the needs of the business 
During this trial period Mrs Nosarka made you aware of the restructuring of staffing and the reasons.  By your 
own admission Mrs Nosarka informed you of no longer requiring staff the same hours, or to perform the same 
duties, as the previous partnership.  Your services were no longer required from February 08th (sic).  Again, by 
your own admission, “I was told to go home early and would be informed when I need to report for duty”.  
There was no guarantee from Mrs Nosarka for regular, routine, expectation of work.  You were, in fact, 
informed that you that you (sic) would be contacted should work be available.  This clearly defines a ‘casual’ 
position. 

In response to your letter of March 01: 
 I had personally responded to your letter of February 14 by telephone to acknowledge your correspondence and 

explain the delay, being my appointment as HR Manager. 
 At the time of writing your letter, being March 01, 2005 you were no longer employed by Yunara Holdings Pty 

Ltd, therefore a resignation is not necessary. 
In closing, I trust that the attached summary will resolve your concerns.  Any entitlements to superannuation that 
remain unpaid (if any) from either entity will be paid. 
I will be meeting with the company accountant to arrange payment to you of entitlements due. 
You are welcome to contact me should you wish to discuss further.” 

(Exhibit A4) 
15 In response to that letter the applicant wrote a further letter dated 22 March 2005 as follows (formal parts omitted): 

“ CONDITIONS OF EMPLOYMENT 
Your letter dated 14 March 2005 herein refers. 
Please note that I do not wish to respond to all the allegations and assumptions in your letter and do not agree with most 
of them, however I would respond to certain issues raised without the prejudice of my rights: 

• The wage rate increase was a mutual agreement between my employer and me and it is with amazement to 
learn that the senior partner was not aware of the arrangement.  As a matter of fact one of the employees 
employed under the partnership was given the pay raise (sic) after the partnership dissolved. 

• No discussions were ever held with me regarding the following: 
• Alleged restructuring, or any reasons therefore. 
• Employment based on a trail (sic) period since my trail (sic) period already ended December 2004. 
• Me (sic) regarded as a “casual” employee and or the conditions of employment of such arrangement. 

All the issues raised in your letter regarding the alleged restructuring, which was not communicated to me and no such 
reasons were given, is therefore disputed especially a few weeks before the annual sale started.  In fact I was instructed 
by Mrs Norsaka (sic) to ensure to know the different prices of the items in the store and to be available throughout the 
sale to work every day.  That very same day I was told not to report for duty the following day and to wait for a phone 
call. 
It is also common knowledge that new staff has been employed. 
The contents of your letter strongly enhances (sic) my claims of unfair labour practices, such as: 

• Payment made, to me are not in accordance to the relevant wage award.  Your acknowledgment of the 
unlawful practice and your undertaking to rectify this is appreciated, however please note that I do not qualify 
for the casual loading since I was never employed as a casual. 

• Unilateral changes to the conditions of employment 
• Unilateral changes to employee status without informing me of such. 
• I was not even informed of the changes in the working hours and reported as normal for duties one morning at 

09:00 and had to wait until 10:00 and was then for the first time informed of the change in working hours, and 
at no stage was (sic) the conditions of employment discussed with me.  Needless to say I was not the only 
employee not informed of the unilateral changes. 

It is also my submission that the activities of Homecraft Textiles continued as a going concern and that the break-up of 
the partnership has no bearing on me as an employee. 
Since the employer unilaterally changed the conditions of service and made the working environment unbearable I 
decided to tender my resignation.  For this reason I declared a dispute against my previous employer and intend to claim 
the maximum compensation for the constructive dismissal. 



3372 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

The dispute has been filed with the Industrial Relations Commission and a copy hereof will be submitted to your office 
in due time. 
I am prepared to discuss the dispute with you, without prejudices of both party’s rights in order to resolve the dispute 
amicably.” 

(Exhibit A3) 
16 The applicant stated that it was only after she received the letter from the respondent dated 14 March 2005 that she became 

aware that she had been made redundant.  After the applicant wrote to the respondent on 22 March 2005 she lodged this 
application the following day. 

17 Under cross-examination the applicant stated that she was aware that she was employed by a partnership when she commenced 
employment in September 2004 and she stated that both Ms and Mr Nosarka regularly attended the shop at which she worked.  
The applicant reiterated that when she met Ms Nosarka at the end of January 2005 there was no discussion about the applicant 
being employed on a casual basis or the specific hours and days she was required to work.  The applicant stated that even 
though Ms Nosarka required her to undertake different duties she remained a suitable employee. 

18 The applicant stated that she did not contact Ms Nosarka about further employment after 8 February 2005 because she did not 
find it easy to communicate with her.  Even though the applicant was not contacted by the respondent after this date she 
believed she remained employed by the respondent and only decided to resign after she had no response to her letter of 14 
February 2005. 

19 The respondent did not call any evidence. 
Submissions 

20 The applicant maintains that there was a reasonable explanation for the delay in lodging this application because it was not 
made clear to her that the respondent no longer required her services until some time after 8 February 2005 and that it was 
difficult for the applicant to ascertain her employment status as the respondent was tardy in responding to the applicant’s letters 
after 8 February 2005.  The applicant argues that there is merit to her application as there was no reason for her to be 
terminated and because discussions were not held with the applicant about changes to her employment status prior to her 
termination.    The applicant argues that she was not employed on a casual basis and understood that even though her employer 
changed in January 2005 she understood that her employment would continue as before.  The applicant argues that she will 
suffer prejudice if this application is not allowed as her claim has merit and she should therefore be able to prosecute her claim. 

21 The respondent maintains that the applicant did not give an acceptable explanation for the delay in lodging this application and 
the respondent maintains that it will suffer prejudice if this application is allowed because it will incur costs in meeting this 
claim.  The respondent argues that there is no merit to the applicant’s claim that she was unfairly terminated and the 
respondent argues that it followed proper procedures in its dealings with the applicant and the applicant was kept informed of 
what was happening. 
Findings and Conclusions 

22 I listened carefully to the evidence given by the applicant and I have no reason to doubt that the applicant gave her evidence 
honestly and to the best of her recollection. 

23 On the evidence currently before me it is my view that there could well be merit to the applicant’s claim that she was treated 
unfairly when she was terminated on 8 February 2005.  I accept the applicant’s evidence that she was not advised that there 
had been a significant change to her employment status to that of being a casual employee as at the end of January 2005 and I 
accept that the applicant was not advised when she commenced employment with the respondent on 27 January 2005 that she 
was on trial and that her suitability for employment was being assessed.  Further, even if an employee is employed on a casual 
basis there must be good reason for the employment relationship ceasing and in this instance I have no evidence before me that 
the respondent had good reason not to offer the applicant ongoing employment after 8 February 2005. I also take into account 
that the applicant was terminated unlawfully as she was not given any pay in lieu of notice as required under her contract of 
employment. 

24 I find that the applicant has an acceptable reason for the delay in lodging this application.  I accept that the applicant was 
unclear as to her employment status when she ceased working with the respondent as at 8 February 2005, the respondent did 
not make it clear to the applicant that she was employed on a casual basis, nor was it made clear to the applicant that her 
ongoing employment with the respondent may not continue after 8 February 2005.  The applicant took steps to clarify her 
status with the respondent soon after 8 February 2005 by writing to the respondent on 14 February 2005 and after receiving no 
response from the respondent she resigned on 1 March 2005.  The respondent’s delay in clarifying its position to the applicant 
(the respondent did not write to the applicant until 14 March 2005 claiming her employment was on a trial basis) in my view 
contributed to the delay in the applicant lodging this application as the applicant was unaware until this point in time that she 
was no longer required. 

25 I find that the respondent was aware for some time that the applicant was unhappy about her treatment and would be taking 
steps to contest her termination.  On 14 February 2005 the applicant advised the respondent that she believed that she was 
being treated unfairly (see Exhibit A1) and the applicant’s letter to the respondent dated 14 March 2005 stated that “Should the 
employer not comply with the aforementioned I will have no other alternative (sic) to report the matter to the Industrial 
Relations Commission for an investigation ...”.  The applicant’s letter to the respondent dated 22 March 2005 also refers to her 
‘dispute’ being filed in the Industrial Relations Commission. 

26 Even though the respondent maintains that it will suffer prejudice if the Commission allows this application, which is 15 days 
out of the required timeframe for lodging an application of this nature, I balance this against the prejudice to the applicant in 
not allowing her claim to continue.  On balance I find that the respondent is disadvantaged no more than any other employer 
would be in having to meet a claim of this nature. 

27 As I have found that there is an acceptable reason for the delay in lodging this application, that there is sufficient to establish 
that the applicant has an arguable case and the respondent will not be prejudiced anymore than usual in allowing this 
application and as the respondent was on notice that the applicant would be contesting her termination it is my view that in all 
of the circumstances it would be unfair for the Commission not to exercise its discretion to grant an extension of time within 
which to file this application. 

28 An order will now issue to that effect. 
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2005 WAIRC 02419 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LYNETTE  WILLEBOORDSE 
APPLICANT 

-v- 
YUANARA HOLDINGS PTY LTD TRADING AS HOMECRAFT TEXTILES 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 19 AUGUST 2005 
FILE NO/S APPL 323 OF 2005 
CITATION NO. 2005 WAIRC 02419 
 
 
Result Application to accept applicant's claim which was lodged out of time granted. 

 
 

Order 
HAVING heard Mr R Willeboordse as agent on behalf of the applicant and Ms G Howe as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1) DECLARES that the applicant was terminated on 8 February 2005. 
2) ORDERS that the application to accept the application out of time be and is hereby granted. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SECTION 29(1)(B)—Notation of— 
 

Parties File Number Commissioner Result 

Adam John Willis Bullivants/Sling Rig APPL 692/2005 Commissioner 
S J Kenner  

Dismissed 

Alan Philander Hammond Electrical (WA) Pty Ltd APPL 454/2005 Commissioner 
J L Harrison  

Discontinued 

Andrew Thomas Millward FAL APPL 464/2005 Commissioner 
S M Mayman  

Discontinued 

Anita Maria Kumar Workplace Relations & Management 
Consultants 

APPL 476/2005 Commissioner 
S M Mayman  

Discontinued 

Anna Ban St John of God Health Care APPL 762/2005 Chief 
Commissioner 
A R Beech  

Discontinued 

Anne-Marie Robinson SP Administration Services Pty Ltd APPL 552/2005 Commissioner 
J H Smith  

Discontinued 

Anthony Hodgson Frucor Beverages (Australia) Pty Ltd APPL 1279/2004 Commissioner 
J L Harrison  

Discontinued 

Benjamin Jeakings Lystock Pty Ltd APPL 856/2005 Chief 
Commissioner 
A R Beech  

Discontinued 

Brian Patrick Busher The Manager, S O'Dwyer of WARP 
Group Pty Ltd 

APPL 582/2005 Commissioner 
S Wood  

Discontinued 

Bronwyn Annette Foster Warmun Community APPL 414/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Christian Nicola Marchesani Dorigo Pty Ltd t/a Clink APPL 87/2005 Commissioner 
P E Scott  

Dismissed 

Christine Jane Twomey Janine Liddelow-Jones Director - 
Country Copiers 

APPL 440/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Christopher Robin Lyons Goldzen Nominees Pty Ltd, Mr 
Bhupinder Singh Grewal, Mrs Parveen 
Kaur Grewal, Maya Masala 
BrasserieRestaurant 

APPL 676/2005 Commissioner 
S M Mayman  

Discontinued 
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Parties File Number Commissioner Result 

Christopher William 
Easterbrook 

Austweld Industries APPL 1083/2004 Commissioner 
S J Kenner  

Dismissed 

Craig Allan Hughes Timemaster Pty Ltd t/as Kwik Express APPL 658/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Craig Anthony Taylor DJ Bailey Cruel Sea Fisheries Pty Ltd 
ATF The DJ Bailey Trust T/A Cruel 
Sea Fisheries 

APPL 429/2005 Commissioner 
P E Scott  

Discontinued 

Daeng Spencer Chock Dii Thai Pty Ltd APPL 598/2005 Commissioner 
J H Smith  

Discontinued 

David McDonald Hanson Construction Materials Pty Ltd APPL 471/2005 Commissioner 
J L Harrison  

Discontinued 

Deborah Ann Thompson BHP Billiton Petroleum Pty Ltd APPL 1473/2003 Commissioner 
J L Harrison  

Discontinued 

Desmond Francis Scolt Industrial Roadpavers Pty Ltd APPL 330/2005 Commissioner 
S J Kenner  

Discontinued 

E. John Beck Images on Blinds | Window Media 
Australia 

APPL 96/2005 Commissioner 
J L Harrison  

Discontinued 

Edward Sterndale Prengle Action Blast Pty Ltd APPL 513/2005 Commissioner 
S M Mayman  

Discontinued 

Frank Gunner Byford Fugitive Auto Parts and 
Services Pty Ltd 

APPL 790/2005 Chief 
Commissioner 
A R Beech  

Discontinued 

Geoffrey Phillip Pike AAPT Limited APPL 1270/2004 Commissioner 
S J Kenner  

Discontinued 

Giovanni Conceicao Weber Carnarvon Growers Association Inc APPL 806/2005 Chief 
Commissioner 
A R Beech  

Discontinued 

Glen Malcolm Bainbridge Allphones City APPL 57/2004 Commissioner 
J L Harrison  

Discontinued 

Glen Peter Hamilton UEE Explosives Australia Xavier 
Montaner 

APPL 730/2005 Commissioner 
S J Kenner  

Discontinued 

Gloria Maria Hayes Murdoch University APPL 1165/2004 Commissioner 
S J Kenner  

Discontinued 

Graeme Donald GM Builders Pty Ltd APPL 507/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Jabulane Matsebula Joe Kilbane, A/Portfolio Manager, 
Access and Community Services, Swan 
TAFE, Thornlie 

APPL 477/2005 Commissioner 
P E Scott  

Discontinued 

Jamie-Lea Carr Margaret Baxter Settlements APPL 679/2005 Commissioner 
S M Mayman  

Discontinued 

Jasmin Smith Thais Silk Resturant APPL 329/2005 Commissioner 
J L Harrison  

Discontinued 

Jennifer Mary Dodds Sleepeezee Bedding APPL 772/2004 Commissioner 
J L Harrison  

Discontinued 

Jenny Waiser Corporate Express Australia Limited  APPL 1678/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Jessica Linda Smith Roc Candy Pty Ltd APPL 410/2005 Commissioner 
J L Harrison  

Discontinued 

Jill M Local Eric Ferguson - Woodstock Furniture APPL 600/2005 Chief 
Commissioner 
A R Beech  

Discontinued 

John K Martin Tim & Kirsten Marwick T/As Outdoor 
World, Rockingham 

APPL 287/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

John Smith Rolluka Nominees t/a Kleenit APPL 899/2005 Chief 
Commissioner 
A R Beech  

Discontinued 
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Parties File Number Commissioner Result 

Judit Szito St John of God Health Care Inc APPL 761/2005 Chief 
Commissioner 
A R Beech  

Discontinued 

Justine Noel Daniels Frank Allen - CEO - The West 
Australian Group Training Scheme 

APPL 645/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Karen Ann Righton Dr Vivienne Cass APPL 1663/2004 Commissioner 
J L Harrison  

Discontinued 

Karen Leanne Shaw Telstra Corporation Limited (ABN 33 
051 775 556) C/o Telstra Shop 
Carousel 

APPL 609/2005 Commissioner 
J H Smith  

Discontinued 

Katriona Paul-Gibson Parkertab Pty Ltd APPL 353/2005 Commissioner 
S Wood  

Dismissed 

Kelvin Ng Tarron Holdings Pty Ltd Trading As 
Worldwide Tours 

APPL 671/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Kevin Stewart Hobson Fabcon Construction Pty Ltd APPL 573/2005 Commissioner 
S J Kenner  

Discontinued 

Lawrence Griffin Coles Supermarkets Australia Pty Ltd APPL 224/2005 Commissioner 
S M Mayman  

Discontinued 

Lee Govan N.K Contracting Pty Ltd APPL 1334/2004 Commissioner 
S J Kenner  

Discontinued 

Leona Claire Ellis Hoama Mining NL APPL 289/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Leonard Todd Atkins Debbie, Baker's Delight APPL 318/2005 Commissioner 
S M Mayman  

Discontinued 

Letitia Fortune South West Aboriginal Land & Sea 
Council 

APPL 390/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Lisa Aden Saras Pty Ltd T/A Laser & Allied 
Cutting Service (1989) 

APPL 606/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Lorraine Di Giuseppe Eagle Group of Companies Pty Ltd APPL 577/2005 Commissioner 
S J Kenner  

Discontinued 

Lucas Peter M North Peter Cowan Writers' Centre APPL 1373/2004 Commissioner 
J H Smith  

Discontinued 

Luciana Borges Alves Simon Engineering Australia Pty Ltd APPL 127/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Maja Shead Wesfi Manufacturing Pty Ltd A 
Division Of The Haminex Group (ABN 
72 008 671 565) 

APPL 279/2005 Commissioner 
S J Kenner  

Discontinued 

Margaret Ann Rose Mr Ken Reid Breakwater Tavern APPL 627/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Martin Speight Monadelphous APPL 585/2005 Commissioner 
S J Kenner  

Discontinued 

Matthew Andrew Legg Westcare Incorporated APPL 543/2005 Commissioner 
S M Mayman  

Discontinued 

Matti John Despot Chapel Farm Restaurant APPL 1424/2004 Commissioner 
S J Kenner  

Dismissed 

Melissa Angela Yeardley C & S Powerlines (18 624 125 868) APPL 455/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Meng Ching Oh Total Wine Solutions Ltd APPL 427/2005 Commissioner 
J H Smith  

Discontinued 

Meredith Hughes The Director General of Health, North 
Metropolitan Health Services, The 
Minister for Health 

APPL 391/2005 Commissioner 
J H Smith  

Discontinued 

Michael Kim Kane Floorboards WA APPL 435/2005 Commissioner 
J L Harrison  

Discontinued 
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Parties File Number Commissioner Result 

Michael Owen Watson John Young APPL 1459/2004 Senior 
Commissioner 
J F Gregor  

Dismissed 

Miroslawa Ostrowska Westland Furniture Pty Ltd - Country 
Homes Furniture 

APPL 541/2005 Commissioner 
S M Mayman  

Discontinued 

Mr Peter Troode Western Australian Football 
Commission 

APPL 171/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mr Quinton Hollingsworth Timemaster Pty Ltd t/as Kwik Express APPL 1632/2004 Commissioner 
S J Kenner  

Discontinued 

Mr Regan Carl Colville Wrightway Services Pty Ltd APPL 175/2005 Commissioner 
S M Mayman  

Discontinued 

Ms Anne Hounsham Perth City Motel APPL 209/2005 Commissioner 
S M Mayman  

Discontinued 

Ms Cassandra Lee Rae Nine Marys Restaurant APPL 230/2005 Commissioner 
S M Mayman  

Discontinued 

Ms Lisa-Maree Clarke Drovers Inn APPL 75/2005 Commissioner 
S Wood  

Discontinued 

Ms Michelle Beverley Taylor Ricochet Graphics Australia Pty ltd and 
Tosh Tay Pty Ltd t/a Razoreye Design 

APPL 167/2005 Commissioner 
S M Mayman  

Discontinued 

Natalie Anderson Travelex Australia Pty Ltd APPL 651/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Nathan Trent Miller Finwodd Holdings Pty Ltd APPL 245/2005 Commissioner 
S J Kenner  

Discontinued 

Paul Andrew Hames Nettie Holdings Pty Ltd trading as 
White Sands Tavern 

APPL 489/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Paul Christaan Beugelaar Stephen Rowe (Directing Manager 
Austech Surveillance) Austech 
Survellance WA Pty Ltd 

APPL 280/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Paul Geoffrey Baran Simon Engineering Australia Pty Ltd APPL 128/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Paul Zirvino Nelmontex Holdings Pty Ltd and 
Teixeira Investments T/As Supa Valu 
South Perth 

APPL 694/2005 Commissioner 
S M Mayman  

Discontinued 

Paula Magee Curtin University APPL 1159/2004 Commissioner 
S Wood  

Discontinued 

Peter Gleeson Andrew Ryall (Andrew Ryall 
Enterprises) 

APPL 612/2005 Commissioner 
P E Scott  

Discontinued 

Philip Michael Peck Plant Hire Services P/L APPL 620/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Rachel Hawkes Realty Executives Maughan Zabel & 
Associates 

APPL 542/2005 Commissioner 
S J Kenner  

Dismissed 

Raymond James May Austwide Wholesalers Pty Ltd APPL 715/2005 Commissioner 
J L Harrison  

Discontinued 

Rhonda Walsh L'Oreal Australia APPL 166/2005 Commissioner 
J H Smith  

Dismissed 

Richard Troy Banks IBM Australia APPL 540/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Roger Dowthwaite Action Supermarkets Pty Ltd APPL 1084/2004 Commissioner 
J H Smith  

Discontinued 

Ronald Jacobus Bouwman Furniture First Pty Ltd APPL 422/2005 Commissioner 
S M Mayman  

Discontinued 

Ross McKay Harbourtown Centre Management Pty 
Ltd 

APPL 482/2005 Commissioner 
S J Kenner  

Discontinued 

Russell Craig Cramp The Trustee for The Wild Fig Cafe 
Trust for T/A The Wild Fig Cafe 

APPL 693/2005 Commissioner 
S M Mayman  

Discontinued 
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Parties File Number Commissioner Result 

Ryan Faulkner Itac Services (Aust) Pty Ltd APPL 363/2005 Commissioner 
J H Smith  

Discontinued 

Samantha Lee Porter Manager (Living Dolls) APPL 610/2005 Commissioner 
J H Smith  

Discontinued 

Sandra Kaye Colby Langer Auto Group APPL 587/2005 Commissioner 
S Wood  

Discontinued 

Sasikala Bell Fixed Wire Pty Ltd T/as 3 G Corporate APPL 574/2005 Commissioner 
J L Harrison  

Discontinued 

Sean George Martin Peter Robson APPL 348/2005 Commissioner 
S Wood  

Discontinued 

Shane Laurence O'Byrne Tim Daly-AWU Branch Secretary APPL 613/2005 Commissioner 
J H Smith  

Discontinued 

Shaun Gibson WA Finance Pty Ltd (ABN 66 101 509 
666) 

APPL 510/2005 Commissioner 
S J Kenner  

Discontinued 

Shirleyann Wilson Argyle Diamonds APPL 497/2005 Commissioner 
J H Smith  

Dismissed 

Shokauh Afaghi Australian Foods Pty Ltd APPL 154/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Stanley Alexander Do Scott Shire of Cue APPL 561/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Steven Raymond Byrne FAL APPL 465/2005 Commissioner 
S M Mayman  

Discontinued 

Susan Lillian Warne Narembeen Club APPL 291/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Suzanne White Julie Russell-Clark D.C. APPL 768/2005 Commissioner 
J L Harrison  

Discontinued 

Tahlia Derich Rainville Holdings Pty Ltd / Roads APPL 413/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Tanya Carter Transport Training Center APPL 274/2005 Commissioner 
S Wood  

Dismissed 

Todd William Rennie Alltype Engineering Services APPL 602/2005 Senior 
Commissioner 
J F Gregor  

Order Issued 

Trevor George Tolliday Australian Taxation Office APPL 654/2005 Commissioner 
S J Kenner  

Discontinued 

Wayne George Renton Vanilla Sky Pty Ltd t/as Sensations APPL 194/2005 Commissioner 
J L Harrison  

Discontinued 

William Michael Lines Peter G Jackson APPL 807/2005 Chief 
Commissioner 
A R Beech  

Discontinued 

William Robert Crowder Centacare Employment And Training APPL 522/2005 Commissioner 
P E Scott  

Discontinued 

William Ross Darcy Carlowen Pty Ltd T/A GBF 
Underground Mining Co 

APPL 316/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Zarina Anne Bingham West Coast Cafe trading as Hogs 
Breath Cafe, Mandurah 

APPL 1520/2004 Commissioner 
J L Harrison  

Discontinued 
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CONFERENCES—Matters arising out of— 
2005 WAIRC 02420 

TERMINATION OF A UNION MEMBER 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE STATE SCHOOL TEACHERS UNION OF WA (INCORPORATED) 
APPLICANT 

-v- 
MR PAUL ALBERT DIRECTOR GENERAL DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 22 AUGUST 2005 
FILE NO. C 136 OF 2004 
CITATION NO. 2005 WAIRC 02420 
 
 
Catchwords Termination of employment - Harsh, oppressive and unfair dismissal - Jurisdiction of Commission to 

hear application  - General jurisdiction for industrial matters ousted by specific provisions for unfair 
dismissal - Industrial Relations Act 1979 (WA) s 7, s 29(1)(a)(ii), s 29(1)(b)(i), s 29(2), s29(3), s 44, s  
44(9), s 44(6)(bb)(ii) 

Result Jurisdiction found 
Representation 
Applicant Mr A M Dzieciol (of counsel) by way of written submissions 
Respondent Mr D Matthews (of counsel) by way of written submissions 

 
 

Reasons for Decision 
1 On 24 June 2004 the State School Teachers’ Union of WA (Incorporated) (“the applicant”) lodged an application in the 

Commission pursuant to s44 of the Industrial Relations Act 1979 (“the Act”) in relation to one of its members Prem Singh 
Malik claiming that Mr Malik had been unfairly terminated on or about 7 January 2003 by Mr Paul Albert, Director General 
Department of Education (“the respondent”).  After a conference was held in relation to this issue on 12 July 2004 the parties 
held discussions with a view to settling the dispute.  As the applicant advised that no agreement had been reached between the 
parties a further conference was held on 23 March 2005.  Following this conference the respondent was given further time to 
consider its position however no agreement was reached between the parties and the Commission advised the parties that as 
conciliation had been exhausted the matter was to be referred for hearing and determination pursuant to s44(9) of the Act. 

2 As the respondent raised a preliminary issue of the Commission’s jurisdiction to deal with this application the parties filed and 
served written submissions in relation to this issue. 
Respondent’s submissions 

3 The respondent argues that in relation to a claim that an employee has been harshly, oppressively or unfairly dismissed only 
the employee may refer a claim of this nature to the Commission on the basis that there is a specific provision in the Act 
allowing an employee to make a claim alleging unfair dismissal. 

4 The respondent argues that where both general and specific provisions relating to the same subject matter are contained in an 
act the general provision must give way to the specific provision. 

5 Section 29 of the Act reads as follows: 
“(1) An industrial matter may be referred to the Commission —  

 (a) in any case, by —  
(i) an employer with a sufficient interest in the industrial matter; 
(ii) an organisation in which persons to whom the industrial matter relates are eligible to be 

enrolled as members or an association that represents such an organisation; or 
(iii) the Minister; 

 and 
 (b) in the case of a claim by an employee —  

(i) that he has been harshly, oppressively or unfairly dismissed from his employment; or 
(ii) that he has not been allowed by his employer a benefit, not being a benefit under an award 

or order, to which he is entitled under his contract of employment, 
  by the employee. 

(1a) A party to an employer-employee agreement has the right to refer to the Commission constituted by a 
Commissioner where the Commission so constituted is the relevant industrial authority under Part VID —  

(a) any question, dispute or difficulty that the Commission as so constituted has jurisdiction to determine 
under section 97WI; or 

(b) an allegation referred to in section 97WK(2). 
(2) Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day 

on which the employee’s employment is terminated. 
(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the 

Commission considers that it would be unfair not to do so." 
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Even though the provisions of s29 of the Act allows a claim of unfair dismissal to be raised by both unions and employees the 
respondent argues that as an employee’s claim in relation to an unfair termination comes under a specific provision of the Act 
the existence of this provision therefore excludes reliance on the Commission’s general powers under s29(1)(a) of the Act to 
bring a claim for unfair dismissal (see Anthony Hordern and Sons Limited and Others v The Amalgamated Clothing and Allied 
Trades Union of Australia  (1932) 47 CLR 1). 

6 The respondent argues that the way the Act is set out supports its argument.  The respondent maintains that as s29(2) of the Act 
expressly provides a time limit on referrals made under s29(1)(b)(i) this should be taken into account when interpreting s29 of 
the Act and the respondent argues that the presence of s29(2) in the Act adds weight to its argument that the specific power 
excludes resort to the more general power found in s29(1)(a).  The respondent maintains that s29(2) was enacted so as to stop 
unfair dismissal claims being brought after 28 days and to allow the applicant to prosecute Mr Malik’s claim that he was 
unfairly dismissed nearly two and a half years after the dismissal occurred is contrary to s29(2) of the Act. 

7 The respondent claims that the existence of separate provisions in s29 of the Act for industrial matters and unfair dismissal and 
contractual benefits claims, which have been maintained throughout the history of the present act, should be taken into account 
when deciding this issue. 

8 The respondent argues that if the Commission finds that it has jurisdiction in relation to this matter it will make an application 
pursuant to s27 of the Act that further proceedings are not desirable in the public interest. 
Applicant’s submissions 

9 The applicant submits that the respondent has misconstrued the Commission’s powers under the Act in relation to settling 
industrial disputes and argues that the respondent has not considered the difference between a referral of an industrial dispute 
to the Commission in relation to a claim of unfair dismissal of a union member pursuant to s29(1)(a)(ii) of the Act and an 
application made to the Commission by an individual pursuant to s29(1)(b)(i) of the Act.  The applicant submits that there is a 
significant difference in the nature of both of these applications and that this is recognised under the provisions of the Act. 

10 The applicant argues that the Commission has jurisdiction to deal with this application which was lodged by the applicant 
under s44 of the Act to seek the assistance of the Commission in resolving a dispute between the applicant and the respondent 
about one of its members who it claims has been unfairly dismissed from his employment.  As conciliation pursuant to s44 of 
the Act did not resolve this dispute the applicant argues that it is open to the Commission to exercise its powers under s44(9) of 
the Act to determine the issue in dispute between the parties. 

11 The applicant argues that the respondent’s interpretation of the Act is contrary to previous interpretations of the Act by the 
Commission about the interrelationship between s29(1)(a)(ii) and s29(1)(b)(i) of the Act.  The applicant argues that in this 
jurisdiction it is well accepted that a claim alleging that an employee has been harshly, oppressively or unfairly dismissed can 
be referred to the Commission by either an employee or by an organisation on his or her behalf (see Robe River Iron 
Associates v The Association of Drafting, Supervisory and Technical Employees of Western Australia (1987) 68 WAIG 11 and 
The Attorney General v Western Australian Police Officers’ Union of Workers (1995) 75 WAIG 3166).  The applicant 
maintains that these cases confirm that the Commission has power to adjudicate on and grant a remedy in relation to an unfair 
dismissal claim that is brought by an organisation on behalf of a member. 

12 The applicant argues that this matter was further considered in Katina Pty Ltd trading as Kato Concrete Co v The Western 
Australian Builders, Labourers, Painters and Plasterers Union of Workers (1997) 77 WAIG 2863 whereby the Full Bench 
found that the Commission was able to deal with an unfair dismissal claim brought on behalf of a dismissed employee by his 
union.  The applicant relies in particular on page 2864 where his Honour the President states: 

“A claim alleging unfair dismissal of a person eligible to be a member, by an organisation, is an industrial matter 
specifically authorised to be referred by s.29(1)(a)(ii).  That industrial matter by definition must include a claim by an 
organisation alleging unfair dismissal of an eligible person.” 

and further: 
“It is clear that the Commission has cognizance of and authority to enquire into an industrial matter subject to the Act.  It is 
clear that a referral of an industrial matter occurs by virtue of s.29 of the Act.  It is clear that the matter can and does come 
before the Commission generally under s.32 or s.44 of the Act.  It is clear therefore that by virtue of s.23 of the Act there is 
jurisdiction in and power in the Commission to take cognizance of, enquire into and deal with the referral of an industrial 
matter which is a claim of the s.29(1)(a)(ii) type whether for unfair dismissal or not.  However, that jurisdiction includes a 
“claim” by an organisation limited by s.29(1)(a)(ii) of harsh, oppressive or unfair dismissal of an individual employee.  
S.23(3)(h) specifically refers to the power to be exercised upon such a claim. S.23A prescribes those powers.  (I would add 
that, particularly in a s.44 matter, a matter not originally a claim of unfair dismissal might become one, not the least by virtue 
of s.26(2) of the Act). ” 

13 The applicant also relies on the following statement by Fielding SC in Katina Pty Ltd trading as Kato Concrete Co v The 
Western Australian Builders, Labourers, Painters and Plasterers Union of Workers (op cit) at page 2866: 

“The Act not only authorises individual employees to bring an action alleging that they were harshly, oppressively or 
unfairly dismissed, but enables a claim of that nature to be brought by a union in respect of dismissed employees eligible to 
be members of that union.  The Act provides, also by section 29, that an industrial matter, as broadly defined, may be 
referred to the Commission by a union (section 29(1)(a)(ii)).  It is beyond question that an allegation that a former employee 
has been harshly, oppressively or unfairly dismissed is an industrial matter.  Indeed, that is self-evident from the fact that 
section 29 includes a claim by individual employees that they have been harshly, oppressively, or unfairly dismissed within 
the scope of industrial matters which may be referred to the Commission.” 

14 The applicant maintains that Katina Pty Ltd trading as Kato Concrete Co v The Western Australian Builders, Labourers, 
Painters and Plasterers Union of Workers (op cit) has been followed by the Commission in other cases (see ALHMWU v Bega 
Garnbirringu Health Services Aboriginal Corporation (1998) 78 WAIG 3882 and also AWU v Eltin Surface Mining Pty Ltd 
(1999) 79 WAIG 1233). 

15 The applicant relies on ALHMWU v Bega Garnbirringu Health Services Aboriginal Corporation (op cit) which it maintains 
confirms that the time limit contained in s29(2) is not relevant to an application brought under s44 of the Act.  In this decision 
at 3884 Parks C stated: 

“A union, because of the status afforded to it by the Act, may refer a matter to the Commission in its own right and therefore 
it is a party principal to that referral and not simply the agent of an employee the subject of the industrial matter involved.  
Hence, where in s29(1)(b)(i) it is provided that an employee may refer a claim of unfair dismissal to the Commission, such 
extends a limited right of referral to an employee, that is, the right of an employee as an individual to apply to the 
Commission for remedy.  Section 29(2) of the Act expressly refers to subsection (1)(b)(i) and limits the exercise of the right 
to refer expressed therein to not more than 28 days after the date of the applicant employee’s dismissal.  I therefore conclude  
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that this time limit upon the referral of an unfair dismissal matter to the Commission does not apply to a matter referred to the 
Commission by a union acting in its own right, and therefore as a party principal, where the employee involved is the 
“claimant” but not the applicant.” 

16 In response to the respondent’s foreshadowed application that if it is unsuccessful in its argument that the Commission does 
not have jurisdiction to deal with this application that it will apply to have the matter struck out, the applicant maintains that 
the substantial delays in dealing with this matter have not been of the applicant’s making and argues that since Mr Malik was 
terminated and lodged his application three days out of the prescribed timeframe for lodging an application of this nature 
delays have occurred due to the respondent’s actions. 
Findings and conclusions 

17 After carefully considering the parties’ submissions in relation to this matter it is my view and I find that a claim that an 
employee has been harshly, oppressively or unfairly dismissed is not restricted to being dealt with by the Commission under 
s29(1)(b)(i) of the Act and I find that the Commission can deal with the referral of an industrial matter that relates to a claim of 
unfair dismissal pursuant to s29(1)(a)(ii) and s44 of the Act. 

18 It is my view that the terms of s29(1)(a)(ii) of the Act enables the Commission to deal with a claim alleging unfair termination 
notwithstanding the provisions of s29(1)(b)(i) of the Act.  Section 29(1)(a)(ii) allows an organisation to refer an industrial 
matter to the Commission on behalf of a person who is eligible to be enrolled as a member and in this instance the issue before 
the Commission relates to a s44 application concerning a dispute over an industrial matter as defined in s7 of the Act as it 
relates to Mr Malik’s rights as an employee due to his termination and it is the case that the applicant is an organisation 
representing one of its members. 

19 I reject the respondent’s argument that because there is a specific provision in the Act allowing an employee to make a claim 
alleging unfair dismissal under s29(1)(b)(i) then this overrides the general provision of the Act whereby an application of this 
nature can be lodged under s29(1)(a)(ii).  Even though s29(1)(b)(i) provides a mechanism for an employee to lodge an 
application claiming unfair termination there is Full Bench authority, by which I am bound, which concludes that the existence 
of a specific provision in the Act does not always oust a general provision.  In Crewe and Sons Pty Ltd v Amalgamated Metal 
Workers and Shipwrights Union of Western Australia (1989) 69 WAIG 2623 at page 2625 the Full Bench stated the following 
when commenting on the Commission’s powers under s44 of the Act, which it acknowledged is a section with a broad 
purpose, and its relationship to specific provisions contained in the Act: 

“We would first mention some relevant principles relating to the interpretation of statutes.  An Act, like any document, 
must be read in its entirety.  In Metropolitan Gas Co v Federated Gas Employees Industrial Union (1924) 35 CLR 449 
per Isaacs and Rich J.J. at 455, and K. & S. Lake City Freighters Pty Ltd v. Gordon and Gotch Ltd (1985) 60 ALR 509 
at 514 it was said:- 

"... every passage in a document must be read, not as if it were entirely divorced from its context, but as part of 
the whole instrument." 

In other words, one should not read the section in isolation from the enactment of which it forms a part. 
As a general rule, and one of last resort, the maxim generalia specialibus non-derogant applies to the resolution of 
internal conflicts between sections within an Act (see Perpetual Executors and Trustees Association of Australia Ltd v. 
FCT (1948) 77 CLR 1 at 29.  Indeed, when a single document is being considered, the draftsman will be more likely to 
have relied on the rule. 
However, the approach should only be prayed in aid where there are two inconsistent provisions which cannot be 
resolved as a matter of interpretation (see Purcell v Electricity Commission of New South Wales (1985) 60 ALR 652 
at 657. 
Even a general provision may be seen to be intended to override a specific provision in an exceptional case (see Lyons 
v. Registrar of Trade Marks (1983) 50 ALR 496 at 506). 
In considering the exercise of jurisdiction, one must advert to s.23 which confers jurisdiction "subject to this Act" and 
thus the jurisdiction is governed by a consideration of the provisions of the Act.  Thus, if the matter is brought under 
s.44, it must be dealt with in accordance with s.44, provided that that is the section which applies.” 
and further at 2626: 
“It is clear that s.44 prescribes a determinative process and the provisions of s.44 should not be read down (see 
R.R.I.A. v. A.M.W.S.U. and Others 69 WAIG 990 at 992 and 999).  S.44 provides a wide power to deal with industrial 
matters and settle disputes and contains specific reference to industrial action having occurred, or being likely to occur 
[see section 44(7)(b)]. 
In other words, it should not be read down because it is a section with a broad purpose.” 

20 In Katina Pty Ltd trading as Kato Concrete Co v The Western Australian Builders’ Labourers, Painters and Plasterers Union 
of Workers (op cit) the issue of the Commission’s power to deal with an unfair dismissal claim under s44 of the Act as opposed 
to an application under s29(1)(b)(i) was considered and the Full Bench confirmed that the Commission has the power to deal 
with a claim alleging unfair dismissal under s44 of the Act.  The matter came before the Commission as a dispute under s44 of 
the Act and subsequent to conciliation concluding with no resolution being achieved, the matter was arbitrated pursuant to 
s44(9) of the Act.  In this decision His Honour the President stated the following at page 2864: 

“For those reasons, I find no merit in the submissions for the appellant; in particular, the submission that a claim of 
harsh, oppressive or unfair dismissal means a claim by an employee and not an organisation is not compatible with the 
meaning of the sections to which I have referred read together in the context of the whole of the Act. 
I have construed the relevant provisions of the Act, having regard to the objects and ascribing to the words their 
ordinary and natural meaning.  To do so results in no ambiguity or absurdity.  To do so does not place the provisions in 
conflict with the whole or other parts of the Act.  I have read the relevant provisions in the context of the whole of the 
Act.  The construction which I have reached has a powerful advantage in ordinary meaning and grammatical sense (see 
Cooper Brookes (Wollongong) Pty Ltd v Federal Commissioner of Taxation 35 ALR 151 at 169-170 (HC) per Mason 
and Wilson JJ).” 

21 When applying these authorities I therefore find that an application alleging unfair termination can be dealt with by the 
Commission under s29(1)(a)(ii) of the Act even though both general and specific provisions of the Act exist in relation to a 
claim of this nature and that as this application meets the requirements of s29(1)(a)(ii) of the Act the commission has 
jurisdiction to deal with this application. 

22 In support of the conclusion I have reached that the Commission has jurisdiction to deal with this application I note that s23 of 
the Act, which deals with the jurisdiction of the Commission under the Act, was amended in 2002 by the Labour Relations 
Reform Act 2002 to include a new s23(3)(h) which reads as follows: 
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“(3) The Commission in the exercise of the jurisdiction conferred on it by this Part shall not —  
… 
(h) on a claim of harsh, oppressive or unfair dismissal —  

(i) in the case of an application under section 44, make any order except an order that is 
authorised by section 23A or 44; and 

(ii) in any other case, make any order except an order that is authorised by section 23A.”  
Clearly this amendment contemplates a claim of harsh, oppressive or unfair dismissal being dealt with under s44 of the Act. 

23 Additionally the terms of s44(6)(bb)(ii) contemplates an application claiming unfair termination being made under s29(1)(a)(ii) 
and s44 of the Act.  Section 44(6)(bb)(ii) reads as follows: 

“(6) The Commission may, at or in relation to a conference under this section, make such suggestions and give such 
directions as it considers appropriate and, without limiting the generality of the foregoing may —  

… 
(bb) with respect to industrial matters —  

… 
(ii) without limiting paragraph (ba) or subparagraph (i), in the case of a claim of harsh, 

oppressive or unfair dismissal of an employee, make any interim order the Commission 
thinks appropriate in the circumstances pending resolution of the claim;” 

24 Even though there is a time limit under s29 of the Act which restricts an employee’s entitlement to lodge an application 
alleging unfair termination, subject to the provisions of s29(3), it is my view that the Act confers on an employee organisation 
a different status to that of an employee.  Even though an employee’s rights to make an application is limited by having a 
timeframe within which to lodge an application it is a different situation to the ability of a union acting in its own right to make 
an application under s44 of the Act in relation to an industrial matter. 

25 I make no comment about the respondent’s foreshadowed application on other grounds to dismiss this application as there is 
currently no application of this nature before me. 

26 A declaration will now issue that the Commission has jurisdiction to deal with this application. 

 

2005 WAIRC 02460 
TERMINATION OF A UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE STATE SCHOOL TEACHERS UNION OF WA (INCORPORATED) 

APPLICANT 
-v- 
MR PAUL ALBERT DIRECTOR GENERAL DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 24 AUGUST 2005 
FILE NO. C 136 OF 2004 
CITATION NO. 2005 WAIRC 02460 
 
 
Result Jurisdiction found 

 
 

Declaration 
HAVING HEARD Mr A Dzieciol of counsel by way of written submission on behalf of the applicant and Mr D Mathews of 
counsel by way of written submission on behalf of the respondent, the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979, hereby: 

DECLARES THAT the Commission has jurisdiction to deal with this application. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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CONFERENCES—Matters referred— 
2005 WAIRC 02477 

DISPUTE REGARDING THE TERMINATION OF A UNION MEMBER 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 
UNION OF WORKERS, WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
HEARD FRIDAY, 29 JULY 2005 
DELIVERED THURSDAY, 25 AUGUST 2005 
FILE NO. CR 106 OF 2005 
CITATION NO. 2005 WAIRC 02477 
 
 
CatchWords Discovery and inspection - Scope of application 

Result Order for discovery issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr R Lilburne of Counsel 
 
 

Reasons for Decision 
1 This matter came on for conference pursuant to s.44 of the Act on 27 June 2005.  The dispute could not be settled by 

conciliation and the matter was referred to hearing.  The Memorandum for Hearing and Determination was signed by the 
Commission on 3 August 2005. 

2 The applicant sought a further conference for the purposes of directions to deal with programming and discovery.  The 
applicant sought discovery “to allow my client to properly assess and present his case”.  At conference on 29 July 2005 the 
applicant sought full discovery to then assess the material and decide on the next step.  No programming orders other than for 
discovery were sought.  The applicant foreshadowed also that a section 29 application alleging unfair dismissal and seeking 
reinstatement may also be lodged.  The applicant specifically sought discovery of documents in the following categories: 

• Assessments of the workload of train controllers; 
• All material relating to the dismissal and inquiry into Mr Johansen’s incident; 
• Mr Le Flohic’s incident and his move to another job; 
• Mr Standen’s incident and redeployment; 
• Mr Cupak’s incident; and 
• Comparable documents involving incidents of not setting switches correctly. 

3 The respondent agreed that material concerning Mr Johansen was discoverable and would be discovered.  The respondent 
opposed discovery of the other material sought in relation to train controllers’ workload.  The respondent submitted that the 
same material was to be considered by the Commission in application 338 of 2005.  It would therefore be prejudicial to the 
respondent to have both matters determined by the Commission at the same time, involving the same point.  The respondent 
submitted that the Cupak incident was not relevant as he was not a train controller.  The respondent challenged the applicant’s 
assertion that Mr Standen had been redeployed or that Mr Le Flohic had been redeployed for the reason stated by the applicant.  
The respondent also submitted that the applicant’s request for discovery was a fishing expedition and that it was not 
appropriate to approach discovery on the basis put by the applicant. 

4 The Commission directed that the respondent should discover any document relating directly to the termination of Mr 
Johansen and the inquiry leading to his dismissal.  The applicant was to check his details in relation to the suggested 
redeployment of Mr Standen.  Documents relating to Mr Cupak’s incident were considered by the Commission not to be 
relevant.  Documents relating to Mr Le Flohic’s move, absent any medical details, were to be discovered.  The Commission 
reserved judgment on the request for documents relating to assessments of train controllers’ workload.  The Commission 
directed that the applicant list the documents, which has been discovered in application C 233 of 2004 for the purposes of 
conciliation in that application, as they related to train controllers and switch run throughs.  These documents were relevant in 
the Commission’s mind. 

5 The applicant by email of 2 August 2005 specified the incidents referred to in C 233 of 2004 which they considered relevant.  
The applicant in that email also sought discovery of “all switch run through incidents within the knowledge of the company 
from 1 January 2004 onwards, irrespective of whether they are referred to above or not.”  The respondent replied by letter 
dated 2 August 2005 and indicated their opposition to the applicant’s request for discovery ‘as set out in his email’.  The 
respondent also complained that it was not reasonable for the applicant to seek reinstatement when the applicant in their view 
was not progressing the matter expeditiously. 

6 I have considered the submissions of the parties and the applicant’s additional request for discovery and inspection of all 
switch run through incidents since the beginning of 2004.  In addition to the direction given at conference, I would grant leave 
to use the documents specified in the email of 2 August 2005, which relate to 4 incidents, for the purposes of this application.  I  
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would also order mutual discovery; and specific discovery of any workload assessments of train controllers since the 
beginning of 2004.  I would not order at this time a general discovery of all switch run through incidents since that time.  That 
application as made is too broad in my view.  It may well include many instances which have no direct relevance to the alleged 
unfairness of Mr Johansen’s dismissal, and the application in that form could be said to be too onerous. 

 

2005 WAIRC 02541 
DISPUTE REGARDING THE TERMINATION OF A UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 

UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
HEARD FRIDAY, 2 SEPTEMBER 2005 
DELIVERED FRIDAY, 2 SEPTEMBER 2005 
FILE NO. CR 106 OF 2005 
CITATION NO. 2005 WAIRC 02541 
 
 
CatchWords Discovery – Inspection – Speaking to Minutes – Order amended – Section 44 
Result Order issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr A Lucev of Counsel 
 
 

Reasons for Decision 
1 At a Speaking to the Minutes of the Minute of Proposed Order issued on 26 August 2005 the applicant sought that the Order 

specify that discovery be effected by 12 September 2005.  I understand from Mr Schapper’s email of 30 August 2005 that this 
is due to him being absent on leave in the near future.  The respondent would prefer discovery be done by 19 September 2005.  
The respondent submitted that the Order should be altered as follows: 

(1) THAT leave be granted to the applicant to use documents relating to the following incidents discovered in 
application C 233 of 2004 at the hearing of application CR 106 of 2005: 
(i) 40966 (Benjamin/Zaretzky); 
(ii) 39092 (Ritchie/Neven); 
(iii) 40956 (Smith/Francis); 
(iv) 39084 (Johncock/Le Flohic). 

(2) THAT the respondent discover documents relating to Mr Le Flohic’s redeployment from the position of train 
controller excluding any medical information or personal counselling details relating to Mr Le Flohic. 

(3) THAT the respondent make discovery of any assessment of the workload of its train controllers since 1 January 
2004. 

(4) THAT the parties effect mutual discovery and inspection of all documents relevant to the dismissal of Mr 
Johansen. 

2 Mr Lucev submitted that from conference and paragraph 6 of the Reasons for Decision the respondent understood that what 
was sought and granted was leave to use documents discovered in C 233 of 2004, for the purposes of conciliation, to be used 
for this application.  On instruction, he was not able to say whether the Order as expressed deals precisely with the same 
documents as were discovered in C 233 of 2004.  In any event, he submitted that the Order as expressed required the 
respondent to redo the exercise at expense to the respondent. 

3 Mr Lucev further submitted that discovery of material relating to Mr Le Flohic’s redeployment had been directed at 
conference, excepting medical information, but was not mentioned specifically in the Order.  He further submitted that the 
Order at point 3 was a broader discovery than conferred in the Reasons for Decision at paragraph 6. 

4 Mr Schapper in reply relied on the points made in his email of 1 September 2005.  He stated in that email as follows:  
“Paragraph 1 of the Commission’s draft Order ought be unchanged because it is apparent from the attempt to limit the 
discovery to documents previously discovered in C 233 that there are other documents that the respondent seeks to cover 
up.  A proper hearing and the doing of justice to the applicant requires discovery of all documents.” 

He submitted that point 2 and 3 should be left unaltered. 
5 I am content to specify discovery of the material relating to Mr Le Flohic.  It had already been directed at conference and was 

not then translated into the Order, but I am happy to specify this.  The Order in C 233 of 2004 issued on 17 March 2005 stated 
in part: 
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“(1) THAT the respondent make available for inspection and discovery to the applicant, only the following documents 
in the possession, custody or control of the respondent, as they relate to employees of the respondent, within 7 
days of the date of this direction:  
a)    incident report; 
b) safety report; 
c) ICAM investigation notes and report; 
d) disciplinary inquiry notes and report;  
e) disciplinary notification letters.” 

 The Order then went on to specify incidents in 1(a), (b), (c) of the Order.  The respondent discovered the above documents in 
the relevant categories, which included the four incidents mentioned in the Minute of Proposed Order of 26 August 2005. 

 For completeness an Order issued in Application 1324 of 2004 on 23 May 2005 and stated: 
“(1) THAT leave be granted to the applicant to use the following documents relating to the Quince and Johansen 

incidents for the hearing of application 1324 of 2004:” 
6 There is no practical difference in the Minute of Proposed Order and the Order of 17 March 2005 as they relate to the four 

incidents.  They use a different expression to achieve the same result.  I do not accept that if the Order in C 233 of 2004 has 
been complied with, and there has been no challenge to this, that any Order to issue today requires the respondent to go 
through the exercise again.  I would retain the wording as expressed in the Minute of Proposed Order.  

7 As to the part 3 of the Order I am content to remain with the wording expressed at paragraph 6 of the Reasons for Decision and 
to avoid doubt put that wording in the Order.  It relates to “any workload assessments of train controllers since the beginning of 
2004”.  I am also content to order discovery by 12 September 2005. 

 

2005 WAIRC 02540 
DISPUTE REGARDING THE TERMINATION OF A UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 

UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 2 SEPTEMBER 2005 
FILE NO. CR 106 OF 2005 
CITATION NO. 2005 WAIRC 02540 
 
 
Result Order for discovery issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr A Lucev of Counsel 
 
 

Order 
HAVING heard Mr D Schapper of Counsel on behalf of the applicant and Mr A Lucev of Counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs: 

(1) THAT the respondent make available for inspection and discovery by the applicant the following documents, as 
they relate to employees of the respondent, by 12 September 2005, any: 
(a) incident report; 
(b) safety report; 
(c) ICAM investigation notes and report; 
(d) disciplinary inquiry notes and report; 
(e) disciplinary notification letters,  
concerning the following safety incidents: 
(i) 40966 (Benjamin/Zaretzky); 
(ii) 39092 (Ritchie/Neven); 
(iii) 40956 (Smith/Francis); 
(iv) 39084 (Johncock/Le Flohic). 

(2) THAT the respondent discover documents relating to Mr Le Flohic’s redeployment from the position of train 
controller excluding any medical information or personal counselling details relating to Mr Le Flohic. 
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(3) THAT the respondent make discovery of any workload assessments of train controllers since the beginning of 
2004. 

(4) THAT the parties effect mutual discovery and inspection of all documents relevant to the dismissal of Mr 
Johansen. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

2005 WAIRC 02347 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
INGHAMS ENTERPRISES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD FRIDAY, 24 JUNE 2005 
DELIVERED MONDAY, 15 AUGUST 2005 
FILE NO. CR 47 OF 2005 
CITATION NO. 2005 WAIRC 02347 
 
 
Catchwords Industrial law - Termination of employment - Harsh, oppressive and unfair dismissal - Whether 

conduct of applicant's member jusitifed summary dimissal by respondent employer - Principles 
applied - Summary dismissal justified - Conduct of applicant's member sufficiently serious - 
Occupational health and safety considerations - Applicant's member not harshly, oppressively and 
unfairly dismissed - Application dismissed - Industrial Relations Act (WA) 1979 s 26, s 29(1)(b)(i) 

Result Order issued 
Representation 
Applicant Mr L Gandini of counsel 
Respondent Mr J Brits of counsel 
 
 

Reasons for Decision 
1 This application is one referred pursuant to s 44(9) of the Industrial Relations Act 1979 (“the Act”) following conciliation 

which was unavailing in resolving the matter between the parties. 
2 The issues in dispute in this matter are set out in summary form in the memorandum of matters referred for hearing and 

determination which is in the following terms: 
1. The applicant is in dispute with the respondent over the termination of its member, Ms Tigest Teklehamawite. 
2. The applicant says Ms Teklehamawite was employed as a packer by the respondent for approximately three 

and a half years. 
3. The applicant says that on or about Tuesday 8 March, 2005 Ms Teklehamawite was involved in an incident 

with another employee.  During the incident she was allegedly slapped across the face by the other employee 
and sought to defend herself. 

4. The applicant further says that Ms Teklehamawite reported the incident to the respondent and, along with the 
other employee, was stood down pending the outcome of an investigation. 

5. Following the investigation Ms Teklehamawite was advised by the respondent’s Mr Andrew Streeter that the 
version of events as outlined by the other employee involved in the incident had been preferred to hers and as 
such her employment was terminated effective immediately. 

6. The applicant complains that Ms Teklehamawite was not given any explanation as to the basis upon which the 
respondent reached the conclusion it did nor was she afforded the opportunity to be represented by an official 
of the applicant. 

7. The applicant contends that the termination was in all the circumstances harsh, oppressive and unfair and 
seeks the reinstatement of Ms Teklehamawite or in the alternative the fixing of an appropriate level of 
compensation by order of the Commission. 

8. The respondent wholly denies the applicant’s claim and opposes the orders sought.” 
Evidence 
3 The principal witnesses on behalf of both the applicant and the respondent were the protagonists to the altercation they 

being Ms Tigest Teklehamawite (“Tigest”) and Mr Melese Melaketeh (“Melese”).  Additionally, Mr Streeter, the 
respondent’s night shift superintendent was also called.  By consent, a number of statements of witnesses to the incident 
prepared by Mr Streeter were tendered as exhibit R4. 

4 The events in issue occurred on the evening of 8 March 2005.  Tigest was working on the thigh line at the respondent's 
processing facility at Osborne Park, Western Australia.  The respondent is engaged in the industry of the processing of 
chickens for retail sale.  Both Tigest and Melese were working in or about the thigh line on this particular evening.  Tigest 
was engaged in various duties including trimming fat from the chicken thighs with scissors.  Melese was working in the 
drumstick area.  In this area, both cartons and crates are used for the purposes of storing both product and waste.  
Likewise, in the work that Tigest was performing, she also used crates and cartons. 
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5 Shortly after the commencement of the shift, Tigest testified that she was arranging her crates to commence her work 
when Melese kicked her crate away from where she had placed it on the floor.  Tigest, who testified that she rarely spoke 
to Melese, tried to ask politely why he had done this, that she needed the crate and pushed it back with her hands.  She 
testified that Melese then kicked the crate back towards her hitting her in the ankle.  Tigest said she then spoke in her 
native language words to the effect “let your mother eat stone” and Melese swore back at her using profane language and 
slapped her with an open hand on her right cheek.  When this occurred, Tigest testified she grabbed at Melese with her 
hands, as she put it “to get what she could”.  As she was doing this, she had her scissors in one of her hands at that time.  
She said Melese, as she was doing this, had one hand on her chin and neck area and one other on her wrist of her other 
arm.  It was at this stage, that another employee came over and pushed the two of them apart.   

6 According to Tigest, the exchange was very quick and was over in a matter of seconds.  Tigest denied that she swore at 
Melese, as it was not in accordance with her cultural background.  Tigest admitted she was waving her hands and arms 
around at this time and agreed that it was dangerous to attempt to grab at Melese in this way when she had a pair of 
scissors in hand.  In cross-examination, Tigest accepted that it did not cross her mind to move backwards and withdraw 
from the altercation and also conceded that she was not defending herself at that time, although she was reluctant to 
concede that she was in anyway attacking Melese. 

7 Immediately after the incident, Tigest went to the office and reported the matter to her supervisor.  She was informed to 
return to work however Tigest said she wanted to go to a doctor because she had been slapped.  She did so and tendered 
as exhibit A2 a bundle of workers compensation medical certificates, referring in particular to a soft tissue contusion to 
Tigest’s right cheek.  Tigest testified that she gave these medical certificates to the respondent on her return.  She denied 
that she had at any stage during the altercation attacked Melese or that she intended to kick Melese. 

8 The version of events as recounted by Melese in his testimony were somewhat different.  At the outset, he testified that he 
is from Ethiopia and Tigest is from Eritrea which areas have a long history of conflict.  Melese also testified that there 
were some family conflicts between both he and Tigest.  It was in this context that Melese testified that prior to the events 
in question, whenever he and Tigest had worked in the same vicinity she had caused problems for him. 

9 Melese said that he was setting up for the night’s work and was required to put crates on the ground on which boxes were 
placed to store drumsticks.  He said that he found Tigest had placed her crate in his work area and he pushed it across 
towards her with his leg.  Tigest then asked him why he had done that and she kicked the crate back towards him and 
swore at him in her native language.  He then said that Tigest then attacked his face and he attempted to defend himself 
by holding her wrists with his hands, up near her face level.  He was attempting to push Tigest away when another 
employee intervened and separated both of them.  Melese denied that he slapped Tigest or attempted to strike her.  Also, 
he denied that he swore at Tigest and said he did nothing to antagonise her.  He was not aware that Tigest held a pair of 
scissors in her hand when she was attacking him, on his version of the events.  Melese also confirmed that the incident 
was over in only some seconds and he did not retreat because the events occurred so quickly.  After the incident, Melese 
returned to his duties as before.   

10 Mr Streeter conducted an investigation into the incident involving interviewing both Tigest and Melese, and those who 
witnessed the events.  Mr Streeter’s written notes of these interviews were tendered as exhibit R2, with the typed written 
versions being exhibit R4.  Mr Streeter testified that all witnesses referred to Tigest attacking Melese towards his face and 
referred to her having scissors in her hand. 

11 In his interview with Tigest, Mr Streeter said she informed him that Melese slapped her in the face first, after the incident 
with the crate.  He suspended Tigest on full pay pending the investigation and informed her it was a serious matter and 
loss of her employment was a possibility.  Mr Streeter then interviewed Melese.  He denied that he slapped Tigest and 
said that Tigest attacked him in the first instance.  After taking notes of the interview with Melese, Mr Streeter also 
informed him that the incident was serious and his employment was at risk.  After interviewing Tigest and Melese, Mr 
Streeter re-interviewed “Lula”, a witness, because she was the only witness who referred to Melese slapping Tigest.  
After considering all of the witness statements and the versions of events advanced by both Tigest and Melese, Mr 
Streeter concluded that it was more likely than not that Tigest was the attacker in the altercation.  As to the slapping 
allegation, Mr Streeter said that the weight of evidence was against this, but even if there was a slap by Melese that would 
not have had any bearing on his decision to terminate Tigest's employment because of the nature of her attack on Melese. 
He did say however that this may have influenced his decision making about whether Melese should be dismissed also.  
He concluded that the available evidence to him as a result of his investigation was that Melese was defending himself 
against the attack from Tigest. 

12 In cross-examination, Mr Streeter testified that in the case of Tigest he considered alternative options such as a transfer or 
demotion but decided in light of the events, from a health and safety point of view, these were not viable options.  In 
particular, Mr Streeter said that he considered the nature of the work environment where employees use sharp knives and 
scissors, generally in confined spaces, and concluded that Tigest's conduct was inconsistent with maintaining a safe work 
environment.  Mr Streeter, in terms of the process followed in the investigation, said he did not consider that cl 7- 
Disputes Procedure of the Inghams Poultry Production (Osborne Park) Enterprise Agreement 2004 (“the Agreement”) 
applied to the present circumstances. 

Consideration 
13 In dealing with this application, as with all matters of this kind, the Commission is required to have regard to all of the 

circumstances of the case as s 26 of the Act plainly requires.  It is not the case in incidents of fighting in the workplace, 
that there is an automatic presumption that such misconduct will always result in a justified dismissal.  As was said by the 
Full Bench of this Commission in Mt. Newman Mining Co. Pty. Limited v The Australian Workers Union, West 
Australian Branch, Industrial Union of Workers (1983) 63 WAIG 2397, the conduct complained of must be judged on its 
merits pursuant to s 26 of the Act.  No doubt in making assessments of acts of misconduct in such circumstances, issues 
such as provocation and whether any response to it is reasonably proportionate or not, will be relevant considerations. 
There cannot be any hard and fast rule in such circumstances, because each case will depend entirely upon its own facts. 

14 Given that the dismissal was summary, the respondent accepted the obligation upon it to establish the basis for the 
exercise of its right to summarily dismiss: Newmont Australia Ltd v The Australian Workers’ Union, West Australian 
Branch, Industrial Union of Workers (1988) WAIG 677. 

15 In this case, there was a conflict on the evidence between Tigest and Melese.  I have carefully considered their testimony, 
along with the other evidence led in these proceedings.  Where there was a conflict, I prefer the evidence of Tigest to that 
of Melese, at least to the extent that I do not accept that Tigest attempted to strike Melese without any form of physical or 
verbal act by him in the first instance.  In my opinion, it simply defies commonsense that Tigest would attack Melese  
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without any reason at all.   On the evidence, I accept and I find that as a consequence of the pushing of the crate between 
Tigest and Melese, there was a brief verbal exchange between them initiated by Melese and responded to by Tigest. The 
independent evidence by way of witnesses who saw Tigest described her physical actions variously as “flailing arms”; 
“grabbing for his face”; “she was clawing at him like a cat”; “flailing her arms around”; and “she was attacking him”.  
Additionally, there is independent medical evidence by way of workers compensation medical certificates, that tend to 
support that there was some contact with Tigest’s face to cause a soft tissue injury to her right cheek.  That evidence does 
not establish of itself, that Melese slapped Tigest in any initial exchange, as there may have been subsequent contact with 
her face during the struggle.  Nonetheless, it is supportive of such a conclusion and in my opinion would more readily 
explain Tigest's response to Melese, as described by both Melese and the various witnesses to the events.  

16 Apart from the initial slap however, I am satisfied that Melese, on the evidence before the Commission, thereafter 
undertook to defend himself from Tigest's actions.  It is not insignificant to observe that in her own testimony, Tigest did 
not suggest she was defending himself.  On balance, I am of the opinion that the evidence leads to the conclusion that 
Tigest was attacking Melese in the manner described.  This circumstance was clearly exacerbated by the fact that at the 
time, Tigest had a pair of scissors in one of her hands and the risk of injury, including serious injury, is readily apparent.  
I accept on all of the evidence, that Tigest was indeed flailing her arms around in an uncontrolled manner which could 
have had very serious consequences for Melese, had she made contact with his face or indeed any other part of his body 
for that matter, with a pair of scissors, which were no doubt sharp and used for work purposes. 

17 The health and safety considerations taken into account by the respondent in this matter are extremely important in my 
opinion, in the context of a work environment in which there are sharp objects such as knives scissors present.   
Additionally, I accept that employees of the respondent are required to work in confined spaces. Any uncontrolled 
behaviour by any employee in possession of such sharp instruments, whether wittingly or unwittingly, is an extremely 
serious issue. 

18 Whilst I have reservations as to the leniency of the treatment by the respondent of Melese in circumstances where in my 
view it should have been apparent that there was at least some provocation by him, I cannot conclude on all of the 
evidence, given the gravity of Tigest's conduct and her disproportionate response to Melese's behaviour, that she has been 
dealt with unfairly.  Whilst it is true that both Tigest and Melese have good employment records, the circumstances of the 
incident as it occurred on the day in question were serious and in my opinion, in particular having regard to the 
occupational health and safety considerations, sufficiently so such that the Commission should not interfere with the 
employer's decision on this occasion. 

19 Finally, whilst in my view it is strongly arguable the terms of cl 7 of the Agreement did apply to the present dispute, all of 
the circumstances must be considered.  Procedural fairness can be an important consideration in matters of this kind, but 
one must also consider whether ultimately, strict compliance with any procedural requirement would have made any 
difference to the result: Shire of Esperance v Mouritz (1991) 71 WAIG 891.  In this case I am not persuaded that even if 
there had been strict compliance with the terms of cl 7 of the Agreement that the outcome would have been any different 
in this case.  There was no real suggestion that Tigest did not have a proper opportunity to put her version of the events as 
they transpired or that the respondent did not consider alternatives to dismissal, which it clearly did in this case.  

20 Accordingly, the application is dismissed. 

 

2005 WAIRC 02346 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
INGHAMS ENTERPRISES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 15 AUGUST 2005 
FILE NO/S CR 47 OF 2005 
CITATION NO. 2005 WAIRC 02346 
 
 
Result Application dismissed 
Representation 
Applicant Mr L Gandini of counsel 
Respondent Mr J Brits of counsel 
 
 

Order 
HAVING heard Mr L Gandini of counsel on behalf of the applicant and Mr J Brits of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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CONFERENCES—Notation of— 
Parties 

Commissioner/ 
Conference 

Number 
Dates Matter Result 

Civil Service Association 
of Western Australia 
Incorporated 

Chief Executive Office 
of Chief Executive 
Department of Land 
Information 

Kenner C 
PSAC 6/2005 

27/04/2005 Dispute regarding 
the training and 
performance review 
of union member 

Discontinued 

Civil Service Association 
of Western Australia 
Incorporated 

Commissioner of Police Scott C 
PSAC 27/2005 

23/06/2005 Dispute regarding 
the reclassification 
of union members 

Concluded 

Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union of 
Australia, Engineering & 
Electrical Div. 

BHP Billiton Iron Ore 
Ltd 

Wood C 
CR 42/2005 

N/A Dispute regarding 
employee being 
stood down 

Discontinued 

Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union of 
Australia, Engineering & 
Electrical Div. 

Schindler Lifts Australia 
Pty Ltd 

Wood C 
C 131/2005 

27/07/2005 An dispute 
regarding alleged 
failure to consult 
before use of sub-
contractors in 
breach of 
Agreement 

Concluded 

Health Services Union of 
Western Australia  (Union 
of Workers) 

Uniradiology - 
Westminster 

Scott C 
C 103/2005 

24/06/2005, 
02/08/2005 

Dispute regarding 
termination of 
employee 

Concluded 

The Automotive, Food, 
Metals, Engineering, 
Printing & Kindred 
Industries Union of 
Workers-Western 
Australian Branch and 
Others 

Monopak Australasia Gregor SC 
CR 240/2004 

N/A Alleged Unfair 
Dismissal 

Discontinued 

The Automotive, Food, 
Metals, Engineering, 
Printing & Kindred 
Industries Union of 
Workers-Western 
Australian Branch and 
Others 

Motorguard t/a Midas 
Welshpool 

Scott C 
C 91/2005 

4/07/2005 Dispute regarding 
termination of 
employment of 
union member 

Concluded 

The Automotive, Food, 
Metals, Engineering, 
Printing & Kindred 
Industries Union of 
Workers-Western 
Australian Branch and 
Others 

Sims Metal Limited Harrison C 
C 12/2005 

N/A Termination of a 
union member 

Discontinued 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

BHP Billiton Iron Ore 
Pty Ltd 
 

Wood C 
C 45/2005 

22/03/2005, 
09/05/2005, 
13/07/2005 

Shutdown Concluded 

The Breweries and 
Bottleyards Employees' 
Industrial Union of 
Workers of Western 
Australia and The 
Automotive, Food, Metals, 
Engineering, Printing & 
Kindred Industries Union 
of Workers-Western 
Australian Branch and 
Others 

Matilda Bay Brewing Co 
Ltd 
 

Kenner C 
C 56/2005 

26/05/2005 A dispute regarding 
roster 

Discontinued 

The Construction, 
Forestry, Mining and 
Energy Union of Workers 
and the Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing and 
Allied Workers Union of 
Australia, Engineering & 
Electrical Division 

BHP Billiton Iron Ore 
Pty Ltd 

Wood C 
C 132/2005 

25/07/2005 Dispute regarding 
paid leave for union 
member to attend 
hearing in the IAC 

Concluded 
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Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

The Construction, 
Forestry, Mining and 
Energy Union of Workers 
and the Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing and 
Allied Workers Union of 
Australia, Engineering & 
Electrical Division 

BHP Billiton Iron Ore 
Pty Ltd 

Wood C 
CR 76/2005 

N/A Dispute regarding 
instructor work for 
union members 

Discontinued 

 

PROCEDURAL DIRECTIONS AND ORDERS— 
2005 WAIRC 02554 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
HANSSEN PTY LTD PROJECT MANAGEMENT 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY, 2 SEPTEMBER 2005 
FILE NO. APPL 439 OF 2004 
CITATION NO. 2005 WAIRC 02554 
 
 
Result Direction issued 
Representation 
Applicant Ms K. Scoble (of counsel) 
Respondent Mr A Lucev (of counsel) and with him Ms K Primrose (of counsel) 
 
 

Direction 
HAVING heard Ms K Scoble (of counsel) on behalf of The Construction, Forestry, Mining and Energy Union of Workers (the 
Applicant Union) and Mr A Lucev (of counsel) and with him Ms K Primrose (of counsel) on behalf of Hanssen Pty Ltd Project 
Management (the Respondent); and 
WHERAS the Commission having considered the submissions of the parties on whether or not the Applicant Union is required to 
serve notice under section 78B of the Judiciary Act 1903 (Cth) on the Attorneys-General of the Commonwealth and the States; and 
WHEREAS the Commission having reached the conclusion that section 78B of the said Act requires The Construction, Forestry, 
Mining and Energy Union of Workers to serve notice of the cause on the Attorneys-General of the Commonwealth and the States 
and has decided to issue a Direction accordingly. 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby directs: 

 THAT The Construction, Forestry, Mining and Energy Union of Workers serve notice of the cause on the Attorneys-
General of the Commonwealth and the States. 

(Sgd.)  J F GREGOR, 
[L.S.] Commissioner. 

 

2004 WAIRC 12988 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHRISTOPHER WILLIAM EASTERBROOK 
APPLICANT 

 -v- 
 AUSTWELD INDUSTRIES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 7 OCTOBER 2004 
FILE NO/S APPL 1083 OF 2004 
CITATION NO. 2004 WAIRC 12988 
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Result Order issued 
Representation 
Applicant In person 
Respondent No appearance 
 
 

Order 
HAVING heard Mr C Easterbrook on his own behalf and there being no appearance on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

(1) THAT the herein application in so far as it relates to a claim of harsh, oppressive or unfair dismissal be and is 
hereby accepted out of time. 

(2) THAT the herein application in so far as it relates to a claim of denied contractual benefits be and is hereby 
struck out. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 02574 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NAVINDER PAL SINGH 
APPLICANT 

-v- 
STIRLING SKILLS TRAINING INC. T/AS JOBS WEST 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 8 SEPTEMBER 2005 
FILE NO. APPL 1113 OF 2004 
CITATION NO. 2005 WAIRC 02574 
 
 
Result Direction issued 
Representation 
Applicant Mr D Taylor of Counsel 
Respondent Ms J Auerbach of Counsel 
 
 

Order 
HAVING heard Mr D Taylor of Counsel on behalf of the applicant and Ms J Auerbach of Counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs: 

(1) THAT the parties effect mutual discovery and inspection by sworn affidavit of all documents relevant to the 
contracts of employment between the applicant and the respondent within 14 days of the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

2005 WAIRC 01789 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GLORIA MARIA HAYES 
APPLICANT 

-v- 
MURDOCH UNIVERSITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 9 JUNE 2005 
FILE NO. APPL 1165 OF 2004 
CITATION NO. 2005 WAIRC 01789 
 
 
Result Direction issued 
Representation 
Applicant Mr W McDonald of counsel 
Respondent Mr J Dasey 
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Direction 
HAVING heard Mr W McDonald of counsel on behalf of the applicant and Mr J Dasey on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

(1) THAT the respondent file and serve upon the applicant any affidavit(s) upon which it intends to rely and an 
outline of submissions no later than 14 days prior to the date of hearing. 

(2) THAT the applicant file and serve upon the respondent any affidavit(s) upon which it intends to rely and an 
outline of submissions no later than 7 days prior to the date of hearing. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 01815 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LEE GOVAN 
APPLICANT 

-v- 
N K CONTRACTING 1977 PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 14 JUNE 2005 
FILE NO. APPL 1334 OF 2004 
CITATION NO. 2005 WAIRC 01815 
 
 
Result Direction issued 
Representation 
Applicant Mr P Brunner of counsel 
Respondent Mr A Goldfinch of counsel 
 
 

Direction 
HAVING heard Mr P Brunner of counsel on behalf of the applicant and Mr A Goldfinch of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT the applicant file and serve further and better particulars of his notice of application within 14 days. 
2. THAT the respondent file and serve further and better particulars of notice of its answer and counter proposal within 

21 days. 
3. THAT each party shall give an informal mutual discovery by serving its list of documents within 28 days. 
4. THAT inspection of documents shall be completed 7 days thereafter. 
5. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

 

2005 WAIRC 02426 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES VITAL FOODS PTY LTD 
APPLICANT 

-v- 
THE FOOD PRESERVERS UNION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 22 AUGUST 2005 
FILE NO. APPL 1504 OF 2004 
CITATION NO. 2005 WAIRC 02426 
 
 
Result Direction issued 
Representation 
Applicant Mr R Miller 
Respondent Mr T Pope 
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Direction 
HAVING heard Mr R Miller on behalf of the applicant and Mr T Pope on behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT the applicant file and serve on the respondent a list detailing the names of the employees affected by the 
application, the date of each employee’s redundancy and their length of service with the applicant by no later than 4pm 
Tuesday 23 August 2005. 

2. THAT the applicant forthwith notify the affected employees in writing of this application and attach to that notification 
a copy of the Notice of Hearing issued on 3 August 2005. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 02565 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES VITAL FOODS PTY LTD 
APPLICANT 

-v- 
THE FOOD PRESERVERS UNION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 7 SEPTEMBER 2005 
FILE NO/S APPL 1504 OF 2004 
CITATION NO. 2005 WAIRC 02565 
 
 
Result Consent order issued 
Representation 
Applicant Mr R Miller 
Respondent Mr T Pope 
 
 

Consent Order 
HAVING heard Mr R Miller on behalf of the applicant and Mr T Pope on behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979 hereby orders by consent – 

1. THAT the obligation on the applicant to pay severance pay pursuant to clause 27(3) of the Food Industry (Food 
Manufacturing and Processing) Award No A 20 of 1990 be varied so that each employee set out in the schedule 
to this order be paid the sum of $1,150.00 gross by no later than 14 September 2005. 

2. THAT otherwise the herein application be and is hereby discontinued by leave. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

SCHEDULE 
1. Mr John Prahl 
2. Ms Isobel Robertson 
3. Ms Jean Sims 
4. Mr Eletherios Foscolos 

 

2005 WAIRC 02339 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SASHA MILOSEVIC 
APPLICANT 

-v- 
MILDESA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 12 AUGUST 2005 
FILE NO/S APPL 1684 OF 2004 
CITATION NO. 2005 WAIRC 02339 
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Result Order issued 
 
 

Order 
WHEREAS on 21 July 2005 the Commission conducted a conference pursuant to section 32 of the Industrial Relations Act, 1979 
(“the Act”) in relation to this application; and 
WHEREAS at the conference the parties discussed the issue of discovery and the parties were advised that the Commission would 
issue an order which would provide for mutual discovery and inspection of agreed documents and the exchange of witness names; 
and 
WHEREAS on 2 August 2005 a Minute of Proposed Order issued; and 
WHEREAS on 11 August 2005 the Commission conducted a Speaking to the Minutes of Proposed Order; and 
WHEREAS the respondent argued that in addition to the documents already agreed between the parties to be discovered that the 
applicant’s credit card statements covering a period of three years  should be provided by the applicant; and 
WHEREAS the applicant argued that the credit card statements only relate to the applicant’s role as a director of the respondent and 
not as an employee; and 
WHEREAS the parties were advised that it was the Commission’s view that the issue of whether or not the applicant was an 
employee was a threshold issue that needed to be determined before the issue of the discovery of the applicant’s credit cards could 
be dealt with; and 
FURTHER that the hearing set down on 14 September 2005 would deal with the issue of jurisdiction raised by the respondent as to 
whether or not the applicant was an employee of the respondent and the Commission would hear further from the parties on that 
day as to whether the applicant’s credit card statements related to the applicant’s role as an employee or as a director of the 
respondent; and 
FURTHER that the hearing date of 15 September 2005 will be vacated; and 
WHEREAS the parties were advised that the dates would be amended in the minute of proposed order that issued on 2 August 
2005, however the order will issue in similar terms to provide discovery in respect to the hearing on 14 September 2005; and 
WHEREAS the respondent was advised that as it had raised additional contentions since filing its Notice of Answer and 
Counterproposal on 14 January 2005 that an amended Notice of Answer and Counterproposal is to be filed by no later than 
18 August 2005; and 
NOW THEREFORE having heard Mr K De Souza of counsel on behalf of the applicant and Mr S Watters of counsel and later Mr 
R Lindsay of counsel on behalf of the respondent, the Commission pursuant to the powers conferred on it under the Act, hereby 
orders: 

1) THAT the respondent is to file and serve an amended Notice of Answer and Counterproposal by no later than 18 
August 2005. 

2) THAT the hearing date of 15 September 2005 be and is hereby vacated.  
3) THAT each party shall serve its list of relevant documents on the other side by no later than 19 August 2005. 
4) THAT inspection of these documents shall be completed by 26 August 2005. 
5) THAT the parties are to exchange copies of all documents they will be relying on at the hearing and any additional 

documents relevant to the proceedings by no later than 5 September 2005.  
6) THAT the parties are to exchange the names of witnesses to be called to give evidence by no later than 5 September 

2005. 
7) THAT liberty to apply is granted to the parties in relation to the above orders. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2005 WAIRC 02340 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR PETER TROODE 
APPLICANT 

-v- 
WESTERN AUSTRALIAN FOOTBALL COMMISSION 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY 12TH AUGUST 2005 
FILE NO/S APPL 171 OF 2005 
CITATION NO. 2005 WAIRC 02340 
 
 
Result Order set aside by consent 
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Order 
WHEREAS on  16th February 2005 Peter Troode applied to the Commission for an order pursuant to the Industrial Relations Act, 
1979; and 
WHEREAS conciliation being unavailing the matter was listed for hearing and determination for 15th & 16th days of August 2005; 
and 
WHEREAS on 25th July 2005 the Commission issued a directions and discovery Order pursuant to the Industrial Relations Act, 
1979; and 
WHEREAS on 8th August 2005 the parties advised the Commission that they had reached agreement on the terms of settlement of 
the matter and that a Notice of Discontinuance would be filed; and 
WHEREAS on 9th August 2005 the parties applied for consent orders to be issued to set aside Order No 171 of 2005 [2005 WARIC 
02140] made by Senior Commissioner Gregor on 25th  July 2005; and  
WHEREAS on 10th August 2005 the Commission decided to issue consent orders setting aside Order No 171 of 2005   [2005 
WARIC 02140] made by Senior Commissioner Gregor on 25th  July 2005. 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders by 
consent: 

1. The Order No 171 of 2005  [2005 WARIC 02140] made by Senior Commissioner Gregor on 25th  July 2005 be set 
aside. 

2. The parties have liberty to apply. 
(Sgd.)  J F GREGOR, 

[L.S.] Senior Commissioner. 

 

2005 WAIRC 02609 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NEIL CHARLES HARRINGTON 
APPLICANT 

-v- 
DAVID GRIFFITHS 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 14 SEPTEMBER 2005 
FILE NO/S APPL 588 OF 2005 
CITATION NO. 2005 WAIRC 02609 
 
 
Result Order made to substitute the Respondent 
Representation 
Applicant In person 
Respondent Mr Griffiths 
 
 

Order 
Having heard the Applicant on his own behalf and Mr D Griffiths on behalf of the Respondent, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the name of the Respondent be deleted and that be substituted therefor the name, McNabb Plantation Alliance Pty 
Ltd. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2005 WAIRC 02588 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DEVYN KENNETH COOTE 
APPLICANT 

-v- 
BRENDAN CARR (LAURANCE WINES) 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 8 SEPTEMBER 2005 
FILE NO/S APPL 713 OF 2005 
CITATION NO. 2005 WAIRC 02588 
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Result Respondent's name substitued 
Representation 
Applicant In person 
Respondent Mr A Drake-Brockman (of counsel) 
 
 

Order 
Having heard the Applicant and Mr Drake-Brockman, of counsel on behalf of the Respondent, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the name of the Respondent be deleted and that be substituted therefor the name, Laurance Wines Pty Ltd. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 

 

2005 WAIRC 02344 
DISPUTE REGARDING TERMINATION OF EMPLOYMENT OF A UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 12 AUGUST 2005 
FILE NO. CR 130 OF 2005 
CITATION NO. 2005 WAIRC 02344 
 
 
Result Direction issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr A Lucev of Counsel 
 
 

Order 
HAVING heard Mr D Schapper of counsel on behalf of the applicant and Mr A Lucev of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs: 

(1) THAT the parties file and serve a list of discoverable documents (which list shall include, but not be limited to, any 
relevant notes, emails and reports) by 4pm, Friday 26 August 2005; and 

(2) THAT mutual discovery of the documents listed therein occur by 4pm, Friday 26 August 2005. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

2005 WAIRC 02345 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE DEPARTMENT OF INDIGENOUS AFFAIRS AND OTHERS 

APPLICANTS 
-v- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED  

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE MONDAY, 15 AUGUST 2005 
FILE NO P 8 OF 2005 
CITATION NO. 2005 WAIRC 02345 
 
 
Result Application divided 
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Order 
WHEREAS this is an application to vary the Public Service Award 1992 pursuant to Section 40(B) of the Industrial Relations Act 
1979; and 
WHEREAS this matter was listed for hearing on the 26th day of July 2005; and 
WHEREAS at the conclusion of the hearing the Public Service Arbitrator issued and order dividing the application;  
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this application be divided into two parts, P 8 of 2005 to deal with the variation to the Public Service Award 1992 to 
deal with all matters in the application excepting the updating of maps contained in Schedule E – Motor Vehicle 
Allowances Maps and P 8 of 2005A which will deal with a variation to the Public Service Award 1992, Schedule E – Motor 
Vehicle Allowances Maps. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

ENTERPRISE BARGAINING AGREEMENT—Notation of— 
Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Advance Drilling & 
Sawing / CFMEUW 
Industrial Agreement 
2002-2005 AG 87/2005 

16/08/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Cotton Rocket Pty Ltd t/a 
Advance Drilling & Sawing 

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Bartter Enterprises Pty 
Ltd (Maintenance 
Division) Certified 
Agreement 2004 AG 
122/2005 

16/08/2005 The Automotive, Food, 
Metals, 
Engineering,Printing & 
Kindred Industries Union of 
Workers-Western 
Australian Branch 

Bartter Enterprises Pty Ltd Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Department of 
Agriculture Agency 
Specific Agreement 
2005 PSAAG 21/2005 

30/08/2005 Civil Service Association of 
Western Australia, Director 
General, Department of 
Agriculture 

(Not applicable) Commissioner 
P E Scott  

Agreement 
Registered 

Elete Clean & Seal / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 88/2005 

16/08/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Elete Clean & Seal Pty Ltd Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Ethnic Child Care 
Resource Unit 
(ECCRU) Enterprise 
BargainingAgreement 
2004 AG 92/2005 

17/08/2005 Ethnic Child Care Resource 
Unit Inc 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian Branch 

Commissioner 
J L Harrison  

Agreement 
Registered 

Nuceil Services / 
CFMEUW Industrial 
Agreement 2002 - 2005 
AG 277/2004 

23/08/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Nuceil Services Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Ocean Legend 
Agreement 2003 
Amendment Agreement 
2005 AG 186/2005 

30/08/2005 Oceaneering Australia Pty 
Ltd 

The Automotive, Food, 
Metals, Engineering,Printing 
& Kindred Industries Union 
of Workers-Western 
Australian Branch, The 
Australian Workers' Union, 
West Australian Branch, 
Industrial Union of Workers 

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Penrhos College 
(Enterprise Bargaining) 
Agreement, 2005 AG 
177/2005 

17/08/2005 Independent Education 
Union of Western Australia, 
Union of Employees, 
Penrhos College 

(Not applicable) Commissioner 
J L Harrison  

Agreement 
Registered 

S & L Boon 
Contracting / 
CFMEUW Industrial 
Agreement 2002 - 2005 
AG 278/2004 

16/08/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

S&L Boon Contracting Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Savcor Finn Pty Ltd / 
CFMEUW East Perth 
Power Station site 
Industrial Agreement 
2005 AG 90/2005 

23/08/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Savcor Finn Pty Ltd Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Scott's Rooftiling Pty 
Ltd / CFMEUW 
Industrial Agreement 
2004-2007 AG 91/2005 

16/08/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Scott's Rooftiling Pty Ltd Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

WesTrac (Service 
Operations) Enterprise 
Agreement 2005 AG 
121/2005 

16/08/2005 WesTrac Pty Ltd The Automotive, Food, 
Metals, Engineering,Printing 
& Kindred Industries Union 
of Workers-Western 
Australian Branch 

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

 

PUBLIC SERVICE APPEAL BOARD— 
2005 WAIRC 02481 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LI LIU 

APPELLANT 
-v- 
PUBLIC TRANSPORT AUTHORITY OF GOVERNMENT OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER P E SCOTT – CHAIRMAN 
 MR B HEWSON – BOARD MEMBER 
 MR B MARTINOVICH – BOARD MEMBER 
DATE MONDAY, 29 AUGUST 2005 
FILE NO. PSAB 7 OF 2005 
CITATION NO. 2005 WAIRC 02481 
 
 
CatchWords Public Service Appeal Board – Application for extension of time in which to file Notice of Appeal – 

Relevant principles – Merits of appeal – application dismissed – Industrial Relations Act 1979 ss 27, 
29 and 80L. 

Result Appeal dismissed 
Representation 
Appellant Ms L Liu 
Respondent Mr R Andretich (of Counsel) 
 
 

Reasons for Decision 
1 These are the unanimous Reasons for Decision of the Public Service Appeal Board (“the Board”). 
2 The appellant, Ms Liu, seeks an extension of time for lodging a Notice of Appeal to the Board.  Her application and the Notice 

of Appeal were lodged with the Registrar on 22 April 2005.  The appeal is against the decision of the respondent made on 3 
May 2004 to terminate her employment on 3 June 2004.  The circumstances of Ms Liu’s employment, termination and the 
delay in her filing her appeal are as follows. 

3 Ms Liu was employed by the respondent from 5 June 2001.  Her employment was subject to a 3 month probation period and 
was made permanent on 1 September 2001.   

4 The evidence indicates that there were problems in Ms Liu’s relationships with her fellow employees and others from 
relatively early on in her employment.  In December 2001, a decision was made to relocate her because she complained that 
the workplace was too noisy and she had other difficulties with other members of staff.  She told Mr John Leaf, the Executive 
Director Finance and Contracts for the respondent, that she believed that they were talking about her and pointing at her.   

5 In July 2002, there were discussions with Ms Liu about issues raised by her regarding her feeling harassed and that her 
colleagues were talking about her and pointing at her.  Ms Liu was the subject of complaints by fellow staff members.  She 
expressed concern that her personal mail was being opened, and that her emails were being read.  Mr Leaf discussed with her 
her concerns about feeling isolated from her colleagues at work and she described to him her cultural heritage.  Ms Liu was 
offered counselling through Prime Health Group, an independent service providing assistance to employees.  Ms Liu attended 
a number of sessions with a counsellor, a psychologist, Mr Alistair Box.   
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6 Ms Liu’s behaviour around this time towards other members of staff was that she would shout at them, complain about them 
and behave in a disruptive manner.  There are also suggestions that she mimicked visitors to the section.   

7 Ms Liu gave evidence that she believed other staff members were talking about her, reading her emails and that there was no 
proper investigation of these allegations.  She said that she believed that there was a recording device placed in the 
psychologist’s office where she was having her sessions with the psychologist, Mr Box, (transcript page 10) because she 
believed that when she returned from these counselling sessions staff seemed to know about them and were talking about her 
again.  Because of this, she felt that there was no confidentiality and that people knew what was happening in those sessions.  
Ms Liu raised this with Mr Box and she says that he told her that their conversations were confidential except certain elements 
which might be reported to Ms Christine Teague, the respondent’s Health and Safety Manager.  Ms Liu decided to finish those 
counselling sessions because she felt that other staff knew what was occurring in them, were talking about what had been said 
and it made her angrier each time she returned to work from one of the sessions.   

8 In December 2002, there was a complaint by Sheila Wheeler about Ms Liu’s conduct towards her.  The respondent sought 
advice from the psychologist, Mr Box.  Following a counselling session on 17 December 2002, Mr Box reported that “Perhaps 
the greatest achievement of the session was to get some kind of acknowledgement from (Ms Liu) that whilst she did have the 
right to be angry, frustrated, upset etc. she does not have the right to raise her voice and behave in what might be construed as 
an aggressive manner.”  Mr Box also reported that they had discussed ways of dealing with those things (Email dated 17 
December 2002).   

9 A performance management process was put in place by the respondent for Ms Liu and this process concluded in about April 
2003.  At that point Mr Box reported to Ms Teague that Ms Liu seemed to accept her behaviour was inappropriate and realised 
that she needed to address situations differently in the future.   

10 Further complaints arose about the appellant’s conduct being aggressive and loud.  Following a complaint that Ms Liu was 
offensive, disrespectful and unprofessional towards Kristy Howlett, it was noted that during the course of the performance 
management process it had been indicated to Ms Liu that a failure to meet the outcomes of the plan could result in termination 
of her employment.  Mr Leaf did not recommend further counselling at that point.  He and Mr John Chung, the respondent’s 
Management Accountant and Ms Liu’s immediate supervisor, had met with Ms Liu, explained the content of the complaint, 
and made clear that any further complaints would result in her employment being terminated.  Ms Lui was provided with a 
letter which advised her “that any further complaint, which upon investigation is substantiated, will result in the termination of 
your employment with the Public Transport Authority” (Letter of 14 January 2004). 

11 On 5 May 2004, Lorna Paul forwarded a complaint to Mr Leaf about an incident which occurred on 5 May 2004 where Ms Liu 
started shouting at her and told her to “shut up” and stated to Ms Paul that she just stood around all day and did not do 
anything.  Ms Liu made other complaints directed towards Ms Paul which she was unable to understand.  She continued to yell 
at Ms Paul and others.  The incident was witnessed by a number of people.  Ms Paul noted that this was not the first incident 
that had happened that day as Ms Liu had also made derogatory comments and raised her voice to other staff members.  She 
reported that this sort of thing was happening on a regular daily basis and that Ms Liu’s behaviour had offended her and others 
around her.  Ms Paul gave evidence as to her reaction to Ms Liu’s behaviour towards her.  She noted, too, in a memorandum to 
Mr Leaf, that Ms Liu’s behaviour had deteriorated over the last two months, almost daily.  Ms Paul lodged her complaint 
asking that decisive action be taken regarding Ms Liu’s upsetting behaviour in the office.   

12 On 5 May 2004, in consultation with Mr Chung, Mr Leaf made the decision to give Ms Liu 4 week’s notice and this was 
provided to her in the letter which read as follows: 

“Dear Li 
Following a formal complaint about your behaviour John Chung and I met with you on 15th January 2004.  This 
complaint followed other documented incidents going back to December 2001, and a period of counselling provided to 
you by Prime.  The counselling was part of a management plan to help you control unacceptable behaviour in the office.   
On 15 January 2004 we advised you that any further substantiated complaint concerning your behaviour would result in 
the termination of your employment, (see attached letter). 
I have received a written complaint dated 5th May about an incident that occurred at lunchtime on that day, witnessed and 
corroborated by several members of staff. 
I regret to advise you that your employment will terminate in four weeks on Thursday 3 June 2004.  
(Signed) 
Director Finance and Contracts” 

(Exhibit 2 page 32) 
13 On 6 May 2004, Ms Liu responded to Mr Leaf in the following terms, formal parts omitted: 

“Dear John, 
I am not accepted (sic) the termination of my employment from you for the following reasons: 
The complain (sic) which incurred for this termination is that Loral made the complain (sic) say that I was said that (sic) 
‘shut up’ to her yesterday, which is not true.  Therefore the reason for the termination is not correct. 
Can you arrange a meeting which I and Loral (sic) can face to face to discuss whether I have said that or not to make sure 
the termination of my employment is at a justice base? 
I am (sic) also feel that my activities at the department has been watched, such as some one can read my E-mail at her 
disk (sic) which the person should not have the authority to do so, that issue which I have raised during the counselling at 
Prime, and the worse is that what I said at the counselling meeting with Prime have been disclosed in the office, and 
Prime did not know how that happened.  That is the reason why Prime advise my (sic) do not go on the Counselling to 
avoid this situation to be continue. 
Therefore, I feel that I have been set it (sic) up by some one in this organisation which I can not name it (sic).  That is 
what I feel, can you guarantee that the facts which I listed above never happened in here, so it can give me a peace of 
mind, and I am (sic) trust you can give me an honest answer. 
(Signed) 
Li Liu” 

(Exhibit 2 page 33) 
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14 Clifford Wayne Gillam, the respondent’s Executive Director of People and Organisational Development, said in evidence that 
because of Ms Liu’s allegation that her emails were being read, an investigation was undertaken at the appellant’s request to 
ensure that in fact her email mail box was not being accessed by other staff.  Mr Gillam confirmed to Ms Liu that there was no 
access by other staff. 

15 It was suggested to Ms Liu that she return to counselling to deal with the issue of her dismissal.  Ms Liu has given evidence 
that she then attended counselling with Mr Chris De Rooster of Prime Health Group and he strongly suggested to her that she 
should see a psychiatrist because he believed that she might have a delusional disorder, which would explain her belief that 
people were talking about her and pointing at her.  Ms Liu says in her evidence that she had not accepted that this might be so, 
until she was on a train and someone was talking.  She says she had an outburst thinking that they were talking about her and 
then realised that, in fact, they were not.   

16 Ms Liu declined to attend a psychiatrist as Mr De Rooster had suggested but attended a general practitioner, Dr Chin Far Yap.  
Dr Yap provided a medical certificate dated 17 May 2004 in the following terms: 

“I saw Mdm Liu, for the first time on the 13/05/04.  From the initial interview, the impression I get was that she has a 
Delusional disorder.  After some discussion, Mdm Lui (sic) has agreeed (sic) to be seen by the specialist psychiatrist. 
I understand from Mdm Liu that she has been given a dismissal letter.  The reasons for the dismissal were not made clear 
to me.  However, given the back ground of her medical condition, perhaps you may re consider the event and give her the 
opportunity to seek treatment (sic)” 

(Exhibit 2 page 41) 
17 The appellant provided this letter to Mr Leaf who discussed the matter with Mr Chung.  They both considered the matter over 

the following 24 hours and each independently concluded that it did not affect the decision to terminate Ms Liu’s employment.  
Mr Leaf’s evidence was that the impact of Ms Liu’s behaviour on the workplace was very stressful for the whole team.  It is 
clear also from the evidence of Ms Paul the impact that the behaviour had on the staff working with Ms Liu.   

18 Ms Liu says that following the termination of her employment, she was advised by the respondent that she could make an 
application to the Western Australian Industrial Relations Commission (“the Commission”) and accordingly, on 3 June 2004, 
she filed application no. 751 of 2004 claiming harsh, oppressive or unfair dismissal pursuant to s.29 of the Industrial Relations 
Act 1979 (“the Act”).   

19 This appeal is lodged more than approximately 10 months after the date of termination.  The explanation given by Ms Liu for 
the delay is that she was directed to file her application in the wrong jurisdiction by the respondent.   

20 Proceedings by way of a conciliation conference before Commissioner J H Smith were undertaken and it was not until 
negotiations were well underway, in around April 2005, that the respondent raised the issue of the Commission not having 
jurisdiction to deal with the claim made pursuant to s.29 of the Act, as she was a government officer and accordingly, subject 
to the jurisdiction of the Board.  Ms Liu then made her application to the Board following Commissioner Smith finding that 
there was no jurisdiction in the Commission pursuant to s.29 of the Act.   

21 The parties were referred by the Board to the Industrial Appeal Court decision in Prem Singh Malik –v- Director General, 
Department of Education and Training [2004] WASCA 51 (84 WAIG 683).  It is noted that that decision of the Industrial 
Appeal Court deals specifically with the provisions of s.29(3) by which there is a power for the Commission to accept 
applications by individual employees alleging that they have been harshly, oppressively or unfairly dismissed outside of the 
time limit of 28 days “if the Commission considers that it would be unfair not to do so”.  The provisions of s.29(3) of the Act 
are not applicable to this application, and there is no specific power for the Board to extend time.  However, s.80L of the Act 
imports into the jurisdiction and powers of the Board the provisions of s.27 of the Act.  Section 27(1)(n) allows an “extension 
of any prescribed time or any time” fixed by an order of the (Board).  Accordingly, there is power for the Board to extend time 
in which to file an appeal, subject to proper consideration. 

22 The decision in Malik v Department of Education and Training (supra) refers to the decision in Brodie-Hanns v MTV 
Publishing Ltd (1995) 67 IR 298 in which 6 principles were identified for the proper consideration of an application for an 
extension of time in which to file a claim of unfair dismissal being: 

“1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion.” 
23 It was noted by Steytler J. in Malik (supra) that this is not an exhaustive list of principles and that each case would turn on its 

individual facts and circumstances.   
24 In this case, Ms Liu has quite clearly contested the termination of her employment by lodging the Notice of Application with 

the Commission and participating in the conciliation process.  In addition to that, following the termination of her employment, 
she protested to the respondent by her letter of 6 May 2004 stating amongst other things, “I am not accepted (sic) the 
termination of employment from you,” setting out her reasons.   

25 As to prejudice to the parties, while the respondent argues that there has been a restructuring of the organisation and the way in 
which the work is done, and also cites the disruption that would be caused should the appellant return to her employment, we 
are satisfied that this does not outweigh the prejudice to Ms Liu should the matter not proceed.   
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26 The issue of the merits of the substantive application is a particular consideration in this matter.  During the course of the 
hearing before the Board, Ms Liu seemed to indicate that the reason for her conduct towards other employees was because she 
believed at the time that they were talking about her and that she had become very angry about that.  She says however, that 
this was caused by what has subsequently been diagnosed as a delusional disorder.  She asserts that this diagnosis was known 
to the respondent by way of the letter of Dr Yap referred to earlier.  She also relies upon the report of Dr Gunvor Velure, 
Psychiatry Registrar at Avro Clinic, which is dated 13 January 2004, but which clearly ought to be 2005.  This letter says that 
she had been diagnosed with a mental illness, the most likely diagnosis being a delusional disorder.  She has subsequently 
developed a depressive disorder.  Dr Velure says that: 

“In Ms Liu the Delusional Disorder manifested itself by the following symptoms: 
Initially she felt that her work colleagues were talking about her and making jokes about her.  She felt they were looking 
at her and laughing.  Gradually this evolved into people in the supermarket and on the train talking about her. 
She was concerned that “someone” may have placed recording devices in her unit as she felt that work colleagues 
repeated conversation (sic) she had had with her son.” 

27 Dr Velure reported that Ms Liu had responded very well to treatment and no longer has any symptoms of a delusional disorder.  
Dr Velure’s report was not made known to the respondent until at least 6 months after Ms Liu’s termination of employment.   

Conclusions 
28 One of the difficult aspects of this matter is the manner in which Ms Liu conducted her case.  What she appeared to seek above 

all else was peace of mind that, in fact, people had not been talking about her.  She sought to cross-examine witnesses in that 
regard.  She says that if people were not talking about her then the reason for her belief that they were was as a result of a 
delusional disorder.  She seems, on one hand, to acknowledge that she had a delusional disorder and that in fact people were 
not talking about her, yet, on the other hand, she was not sure about that.  She says, though, that if people were actually talking 
about her then she was well.  She also says that if she returns to the workplace and people start talking about her again, then 
she will become ill again.   

29 Given these comments, we have significant reservations as to Dr Velure’s conclusion that Ms Liu has responded very well to 
treatment and no longer has any symptoms of a delusional disorder.  She still appears not to accept that her belief that people 
were talking about her was a consequence or a symptom of her delusional disorder.  Further, there is nothing before the Board 
to demonstrate that beyond her beliefs that people were talking about her, that her conduct towards staff members and others 
was a result of that delusional disorder.   

30 In any event, and more significantly, the employer had decided to terminate the employment and having given Ms Liu notice, 
it received a letter from Dr Yap in which he indicated “from the initial interview, the impression we get was that she has a 
Delusional disorder.  After some discussion, Mdm Liu has agreed to be seen by a specialist psychiatrist.”  Dr Yap then went on 
to say that the reason for the dismissal was not made clear to him, however, given the appellant’s medical condition he asked 
that the respondent reconsider the situation and give her the opportunity to seek treatment.  Two things arise from this.  The 
first thing is that Dr Yap was not diagnosing a delusional disorder but merely saying that he had an impression that this was a 
condition from which Ms Liu was suffering.  Secondly, and more importantly, he did not know the reason for the dismissal.  
There was no suggestion by Dr Yap, upon which the employer could act, that should Ms Liu have a delusional disorder that 
one of the consequences would be rude and offensive conduct towards other employees.  The difficulty in the workplace was 
not merely Ms Liu’s belief that other people were talking about her.  It was her conduct towards other people when she became 
angry.  There is no suggestion within Dr Yap’s letter that the two, i.e. the delusional disorder that she might have been 
suffering, and her rude and offensive conduct, were linked.   

31 In assessing the merits of this matter, consideration needs to be given to the fact that the respondent assisted Ms Liu in trying 
to overcome the problems she experienced in the workplace, supported her by providing her with counselling, put in place a 
performance management plan and eventually provided her with a formal warning.  Following this formal warning, Ms Liu 
conducted herself again in a manner which was unacceptable, and which caused significant upset to members of staff and 
stress within the workplace.  The situation was discussed with her and a decision made to terminate her employment.  The 
respondent, through Mr Leaf and Mr Chung, gave serious consideration to Dr Yap’s letter when it arrived but decided that the 
appellant’s employment could not continue in light of all of the circumstances.  Those circumstances included the distress 
caused by her conduct.  Mr Leaf made clear that he is not in any position or qualified to say whether Ms Liu’s conduct was 
caused by any form of mental illness but he had provided what opportunities he could to resolve the issues.   

32 In all of these circumstances, we form the view that there is little merit in the appeal.  Further, we note that the role of the 
Board is not merely to decide whether there has been an error on the part of the employer but to bring the dispute to resolution.  
(Raxworthy v The Authority for Intellectually Handicapped Persons, 69 WAIG 2266).  The appellant seeks reinstatement.  It is 
clear to us, without reservation, that even if the appellant has responded well to treatment, that relations with other members of 
staff would be very difficult to re-establish.  In any event, notwithstanding Dr Velure’s report, our observations of the 
appellant’s conduct raise serious concerns about her recovery.  In all of those circumstances, we find that reinstatement is not 
an appropriate remedy even if the appellant were able to demonstrate merit in this appeal.  The Board does not have the power 
to award compensation to her.  ((IAC) SGIC v T H Johnson, 77 WAIG 2169). 

33 In all of those circumstances, and in balancing all of the considerations required by the tests for an extension of time, with 
there being little merit demonstrated in the appeal, we would not be prepared to grant an extension of time in which to file the 
Notice of Appeal.  Accordingly, at the conclusion of the hearing, the Board agreed that the application for leave to file the 
Notice of Appeal would be dismissed.   

 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3401 
 

2005 WAIRC 02482 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT. 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LI LIU 

APPELLANT 
-v- 
PUBLIC TRANSPORT AUTHORITY OF GOVERNMENT OF WESTERN AUSTRALIA 

RESPONDENT 
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 COMMISSIONER P E SCOTT - CHAIRMAN 
 MR B HEWSON - BOARD MEMBER 
 MR B MARTINOVICH - BOARD MEMBER 
DATE MONDAY, 29 AUGUST 2005 
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CITATION NO. 2005 WAIRC 02482 
 
 
Result Appeal dismissed 
 
 

Order 
HAVING heard the appellant on her own behalf and Mr R Andretich (of Counsel) on behalf of the respondent, the Public Service 
Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the application for an extension of time in which to file the Notice of Appeal in this matter be and is hereby 
dismissed. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] On behalf of the 
Public Service Appeal Board. 

 

RECLASSIFICATION APPEALS— 
2005 WAIRC 02449 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MARIANELA CUEVAS AND OTHERS 

APPELLANTS 
-v- 
DIRECTOR GENERAL AS DELEGATE OF THE MINISTER FOR HEALTH IN RIGHT OF THE 
METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DELIVERED WEDNESDAY, 24 AUGUST 2005 
FILE NOS. PSA 57 - PSA 110 OF 2004 
CITATION NO. 2005 WAIRC 02449 
 
 
CatchWords Reclassification Appeals – appeals by group of employees in the classification of Clinical 

Psychologist - employees of Director General as Delegate of the Minister for Health in right of the 
Metropolitan Health Service – appeals determined on individual merit according to criteria - 
Industrial Relations Act 1979 (WA) s 80I 

Result Reclassification Appeals Determined 
Representation 
Applicant Mr D Hill 
Respondent Ms C Glenn 
 
 

Reasons for Decision 
BACKGROUND AND PARTIES’ SUBMISSIONS 
1 The appellants are Clinical Psychologists who have applied to the respondent for reclassification to Specialist Clinical 

Psychologist (“SCP”) (Grade 3) and/or Specialist Clinical Psychologist Coordinator (“Coordinator”) (Grade 3) and/or 
Consultant Clinical Psychologist (“Consultant”) (Grade 4) in accordance with the processes and criteria set up following the 
decision of the Commission in Court Session in P 39 of 1997(B) (2004 WAIRC 10910) on 18 March 2004.   
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2 Following the Order of the Commission in Court Session of 20 December 2002, in P 39 of 1997 (83 WAIG 46), the Order of 
18 March 2004 in P39 of 1997(B) (84 WAIG 748) and the Correction Order of 15 August 2003 (83 WAIG 3215), the Hospital 
Salaried Officers Award, 1968, in Schedule A Minimum Salaries, sets out the classification arrangements for clinical 
psychologist as follows: 

“(5) (a) An employee appointed as a Clinical Psychologist Registrar (Grade 1) shall commence at Level 6.1 
and shall progress to Level 6.3 in the second year. 

(b) An employee appointed as a Clinical Psychologist (Grade 2) shall commence at Level 7.3 and shall 
progress by annual increments to Level 9.2. 

(c) Progression from Clinical Psychologist Registrar (Grade 1) to Clinical Psychologist (Grade 2) shall 
occur with effect from the date registration as a “Clinical Psychologist” is conferred by the 
Psychologists’ Board of Western Australia and the relevant positions may be advertised as Grade 1 or 
Grade 2 when vacant. 

(d) “Clinical Psychologist (Grade 2)” shall mean a Clinical Psychologist who: 
(i) is registered with the Psychologists’ Board of Western Australia; 
(ii) has a thorough knowledge of the methods, principles and practices of the profession; 
(iii) works under general to limited direction; and 
(iv) has an ability to practice psychology with a high degree of initiative and experience. 

(e) The classification and grading structure for Clinical Psychologists above Grade 2 shall be as agreed 
from time to time between the Employer and the Union, and shall be published by the Employer in an 
Operational Circular.” 

3 The parties then developed a classification and grading structure for Clinical Psychologists which covered Grades 1, 2, 3 and 4.   
4 The criteria for the various grades was established as follows: 

“CLINICAL PSYCHOLOGIST REGISTRAR (GRADE 1), Level 6.1 and 6.3 
A “Clinical Psychologist Registrar (Grade 1)” shall mean an employee who: 

(i) is registered with the Psychologists’ Board of Western Australia as a Psychologist and is undertaking 
approved supervision for the specialist title “Clinical Psychologist”. 

(ii) is immediately capable of providing a clinical psychology service whilst gaining experience in the 
practice of the profession. 

(iii) works under the approved professional supervision of a more senior Clinical Psychologist, 
(iv) exercises independent judgement concerning the selection and application of established principles, 

methods and techniques commensurate with professional development and experience. 
An employee appointed as a Clinical Psychologist Registrar (Grade 1) shall commence at Level 6.1 and shall progress to 
Level 6.3 in the second year. 
Progression from Clinical Psychologist Registrar (Grade 1) to Clinical Psychologist (Grade 2) shall occur with effect 
from the date registration as a “Clinical Psychologist” is conferred by the Psychologists’ Board of Western Australia and 
the relevant positions may be advertised at Grade 1 or Grade 2 when vacant. 
CLINICAL PSYCHOLOGIST (GRADE 2), Level 7.3/9.2 
A “Clinical Psychologist (Grade 2)” shall mean a clinical psychologist who: 

(i) is registered with the Psychologists’ Board of Western Australia; 
(ii) has a thorough knowledge of the methods, principles and practices of the profession; 
(iii) works under general to limited direction; and 
(iv) has an ability to practice psychology with a high degree of initiative and experience. 

An employee appointed as a Clinical Psychologist (Grade 2) shall commence at Level 7.3 and shall progress by annual 
increments to Level 9.2 
SPECIALIST CLINICAL PSYCHOLOGIST (GRADE 3), Level 10 
A Specialist Clinical Psychologist (Grade 3) will be required to demonstrate a high level of clinical expertise. 
Clinical expertise may include but not be limited to: 
(a) Research and Evaluation involving: 

(i) research where the clinical psychologist has been assigned responsibility as principle (sic) researcher 
for the design, implementation and reporting of significant psychological research that may influence 
the delivery of specialist services in the state, and demonstrate ongoing involvement in this research; 
and/or 

(ii) Evaluation, where the clinical psychologist is responsible for setting up evaluation systems for 
programs and service and major quality improvement projects. 

(b) Consultation, involving: 
(i) the provision of consultation with other clinical psychologists or with other professional bodies and 

organisations (e.g. other government agencies) regarding psychological services and / or development 
of policies and procedures in areas requiring specialist psychological knowledge.  This role may also 
provide high level clinical psychology advice to the Area Mental Health Service; and/or 

(ii) Developing new protocols for individual and group treatment programs and making these available to 
other health professionals.  Developing assessment procedures for clinical decision making.  This 
may include training health professionals in new protocols or assessment procedures. 
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(c) Training and Supervision in a designated specialist area, involving: 
(i) the training and supervision of clinical psychologists and / or other health professionals that requires 

high level specialist psychological skills; and/or 
(ii) developing and implementing training programs for other health professionals or clinical 

psychologists. 
SPECIALIST CLINICAL PSYCHOLOGIST COORDINATOR (GRADE 3), Level 10 
A Specialist Clinical Psychologist Coordinator (Grade 3) position may demonstrate any of the characteristics of a 
Specialist Clinical Psychologist (Grade 3) and in addition will also be required to demonstrate coordination duties that 
may include: 

(i) the coordination of clinical psychology services within an area programme or clinical stream (eg. 
Adult, Older Adult and CAMHS) or an identified specialist Clinical Psychology service unit; and/or 

(ii) monitoring and coordination of professional and service standards of clinical psychology staff in that 
area or stream; and/or 

(iii) responsibility for management, implementation and evaluation of performance development and 
supervision of students and clinical psychology staff. 

CONSULTANT CLINICAL PSYCHOLOGIST (GRADE 4), Level 11 
A Consultant Clinical Psychologist (Grade 4) though based in a particular health service, will operate on a state wide 
basis providing high level clinical expertise and performing the following functions within a defined area of 
specialisation. 
1. Strategic and expert advice in regards to mental health professional development, policy development, 

planning, monitoring and evaluation of specialist mental health services and standards which will influence the 
provision of mental health services in Western Australia. 

2. Professional/expert level consultation to clinical psychologists, other health professionals in the State, and may 
include teaching specialised clinical skills to other clinical psychologists. 

3. Conduct or facilitate specialist research of a significant nature which would influence the delivery of specialist 
services in the state and demonstrate ongoing involvement. 

4. Liaise with relevant professional associations, other specialist health professionals, government and non 
government agencies and Universities to instigate contemporary practice models in their area of specialisation. 

Specific duties for each of these positions may include but not be limited to: 
• Developing a widely acknowledged level of expertise specific to the designated area of specialisation; 
• Providing direct clinical involvement in the management of highly complex cases to support the sector and its 

clients; 
• Monitoring clinical psychological service standards with responsibility for professional functioning of clinical 

psychology staff in the area of specialisation across the State; 
• Providing advice at the highest possible level (including members of the Office of Mental Health Executive 

with portfolio responsibility) on clinical psychology matters in the designated areas of specialisation; and 
• Assist members of the Office of Mental Health Executive in the development of industry level policy and 

standards as required by the Department of Health” 
5 The appellants made application to the respondent for reclassification according to those criteria. 
6 The respondent sought responses from departmental managers and the respective health services.  Their applications were 

assessed by the respondent through a process which included internal assessments and an external assessor.  The appellants 
have then provided responses and elaborations which the respondent has not had the opportunity to specifically address.  The 
appeals before the Arbitrator are from those whose applications were rejected by the respondent. 

7 Of the applications made for reclassification, in the East Metropolitan Health Service, 11 out of 17 applications for Grade 3 
were successful.  Two applicants also lodged applications for Grade 4 and were unsuccessful.  In the North Metropolitan 
Health Service, 4 out of 24 applications for Grade 3 were successful.  In the South Metropolitan Health Service, 2 out of 19 
applications were successful.  In the Western Australian Country Health Service none of the 3 applications was successful.  In 
the Women’s and Children’s Health Service, 4 out of 6 applications were successful.  None of the applications for Grade 4 in 
any of the health services was successful. 

8 I note in the schedule to the Appellants’ Statement of Evidence headed Clinical Psychologists Workforce Profile the appellants 
say that the difference between the parties’ in terms of the numbers and percentages of Grade 2 Clinical Psychologists versus 
Grade 3 Clinical Psychologists.  In particular, it is said that the respondent’s proposed career structure following determination 
of all appeals provides for 66 per cent of Clinical Psychologists to be at Grade 2 compared to 35 per cent suggested by the 
appellants, and 13 per cent versus 40 per cent respectively in respect of Grade 3.  There is also dispute as to the appropriate 
number of Grade 4 positions, with the respondent assessing none at Grade 4 and the appellants seeking 6.   

9 The Health Services Union of Western Australia (Union of Workers) (“HSU”) has represented all of the appellants.  In its 
submission, the HSU notes that the external consultant engaged by the respondent to assess the applications recommended 
Grade 3 for all existing Grade 2 positions.  It also notes the following comment from the consultant’s letter of 13 May 2004 
that: 

“The criteria in Grade 3 also refer to specialist services, knowledge and skills.  We have examined a range of job 
descriptions dating back many years, and also the criteria for Clinical Psychologists which have applied since 1992.  
These refer to Senior Clinical Psychologists having thorough knowledge, high degree of initiative, depth of experience, 
and providing specialist services.  Accordingly, Senior Clinical Psychologists will generally meet the criteria for 
classification at the new Grade 3.  Progression to Grade 2 becomes effective from the date of Registration as a Clinical 
Psychologist, and the Criteria for Grade 2 appear to relate more to the person who is initially inexperienced in the practice 
of the profession.  Accordingly, it would not be unusual for an experienced Clinical Psychologist to meet the criteria for 
Grade 3.”   
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10 The HSU says that there is a perception by the employer, particularly the Area Director, Mental Health Services for the South 
Metropolitan Health Service and others, contrary to the comments of the external consultant, that much of the work performed 
by the appellants demonstrates only Grade 2 requirements. 

11 The HSU also expresses concern that the comments of Human Resources and Area Directors demonstrate that some of the 
applications have been rejected on the basis that Job Description Forms (“JDFs”) are not accurate, and that the employees were 
not asked to perform some of the tasks, skills etc. upon which they relied for their reclassification application.  

12 As to the effective date, the HSU says that some of the appellants are able to demonstrate that they have met the criteria from 
their activities and years of experience which go beyond 1998, which the HSU suggests is an artificial cut off date. 

13 As to Grade 4, according to the HSU, the employer initially suggested that there may be 3 Grade 4 positions which were likely 
to be in the age-related specialities of child and adolescent, adult and other adult mental health.  However, none of these 
positions have been established.  A further question in relation to Grade 4, according to the appellants, is whether there is a 
requirement to meet all of the functions and all of the specified duties set out in the criteria.  There are questions as to the 
requirement to chair or participate in committees, being an expert versus the expert, and whether it is necessary to meet the 4 
compulsory criteria and one or more of the specific duties set out in the criteria. 

14 The HSU says that the Department of Health Clinical Psychologists have additional types of specialisation, compared to those 
within the specialist areas in private practice or in other areas of public health.  These areas may include, in particular, 
specialisation in mental health, rather than say, workers’ compensation, intellectual handicap, or welfare psychological 
problems, working in the context of medical specialty such as psychiatry, or within mental health, specialising in child and 
adolescent adult or older adult population, i.e. streams, and specialising in one part of one stream, e.g. either in-patient adult or 
out-patient adult.  This could be that within each location individual Clinical Psychologists develop personal expertise in 
certain types of psychological assessment or particular types of therapy.  The HSU notes that the criteria for Grade 3 ought be 
considered in context with the criteria for Grade 2.  The Grade 2 criteria states as follows: 

“A “Clinical Psychologist (Grade 2)” shall mean a clinical psychologist who: 
(i)  is registered with the Psychologists’ Board of Western Australia; 
(ii) has a thorough knowledge of the methods, principles and the practices of the profession; 
(iii) works under general to a limited direction; and  
(iv) has an ability to practice psychology with a high degree of initiative and experience. 

An employee appointed as a Clinical Psychologist (Grade2) shall commence at Level 7.3 and shall progress by annual 
increments to Level 9.2” 

15 The HSU relies upon the report of the external consultant referred to earlier, which noted that previous criteria for a Senior 
Clinical Psychologist required “thorough knowledge, high degree of initiative, depth of experience, and providing specialist 
services”, and that the criteria for Grade 3 stated, in seeking to define clinical expertise, “may include but not be limited to” the 
range of criteria then detailed.  Therefore, Grade 3 requires identification of 1 or more criteria being demonstrated.  
“Alternatively, they may identify other means by which they can demonstrate “a high level of clinical expertise”.” 

16 The process of consideration of the applications for reclassification included that when the consultant identified that a 
particular person had not met a particular criteria, the appellant, if disagreeing with that conclusion, had the opportunity to put 
forward a response statement. 

17 The consultant recommended Grade 3 for all of the appellants. 
18 The HSU has included within its submission copies of some successful applications for reclassification to provide some 

context and flavour against which the unsuccessful ones might be examined.  
19 On the other hand, the respondent says that many of the original applications demonstrated a clear misunderstanding of the 

SCP classification and whether it can be obtained by a criteria progression.  The respondent says that the approach taken by 
many of the appellants is that of a reference to career experience, work performed in other roles, presentation at seminars and 
skills not required by, or not required to be utilised by, the employer.  The respondent draws a distinction between whether the 
positions should be Grade 3 or whether the individual should be reclassified on the basis of a personal grading system.  The 
Operational Circular is said to clearly specify that it is the position, by reference to the question set out in the application form, 
which referred to “the position held by the appellant” and the scope of the position, not merely whether the individual by his or 
her personal experience or skill met a certain level.    

20 As to the issue of Grade 2 versus Grade 3, the respondent says that “the level of skills and duties required of SCP’s prior to the 
2002 decision were included in the Grade 2 (Level 7/9) Clinical Psychologists criteria, and that SCP Grade 3 as a promotional 
position needs to meet a higher bench mark.  There may be some Clinical Psychologists with Senior Clinical Psychologist’s 
job descriptions which clearly met the Grade 3 criteria and “where we believe that this was the case, those psychologists have 
been reclassified”.   

21 In essence, the respondent disagrees with the independent consultant’s report as to the Senior Clinical Psychologist generally 
meeting the criteria for the classification at the new Grade 3 by reference to the previous requirements for Grade 2.  The 
respondent says that Grade 2 criteria are particularly suited to Clinical Psychologists operating in a multi-discipline team, 
where a consultant psychiatrist heads each team and holds ultimate responsibility.  In these multidisciplinary teams, the 
Clinical Psychologist works under general and limited direction within an acute hospital setting.  The Mental Health Act 
requires that a consultant psychiatrist be accountable for the patient and must review involuntary patients regularly.  
Accordingly, the respondent says that it is wrong to assume that those previously titled Senior Clinical Psychologist positions 
should be reclassified en-masse to Grade 3.   

22 The Correction Order issued on 15 August 2003 provided that a Grade 2 Clinical Psychologist: 
“(ii) has a thorough knowledge of the methods, principles and practices of the profession; 
(iii) works under general to limited direction; and 
(iv) has an ability to practice psychology with a high degree of initiative and experience.” 

23 The respondent says that this describes many of the Senior Clinical Psychologist JDFs in the system, justifying the rejection 
for the reclassification of many of the applications for Grade 3.   
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24 As to the term “specialist” and its application to Grade 3 and Grade 4 positions, the respondent says that “in retrospect, the 
frequent use of the word “specialist” in the criteria for Grades 3 and 4 was perhaps not the best choice of adjectives and had 
caused considerable confusion amongst both our assessor and the appellants”.  This is said to be on the basis of the assumption 
that because Clinical Psychologists are considered to have a specialist title awarded by the Psychologists’ Board of Western 
Australia, they automatically meet that criteria.  However, the respondent notes that the awarding of the specialist title of 
Clinical Psychologists alone only entitles a clinical psychologist to be classified as Grade 2.   The respondent says that if all 
Clinical Psychologists with the specialist title automatically meet the criteria for Grade 3 then Grade 2 would become obsolete.  
Rather, the respondent says that “specialist” in the context of Grade 3 and 4 should be interpreted as being within a specialist 
clinical stream.  The specialist’s skills or knowledge would be specific and higher than the level typically held by Clinical 
Psychologists in the public health system generally.   

25 The respondent also says that some of the evidence contained within the original application and comments by appellants are 
not relevant to their current employment and to the existing positions, but appear to be based on criteria progression 
requirements.   

26 The respondent also says that the formalised JDFs that are within the system are those which are relevant, not those which 
have not been formalised but which have been drawn up by the Clinical Psychologists and approved only by their immediate 
supervisors.  

27 I note the respondent’s comment that: 
“The employer has a number of concerns about the majority of further comments by the appellants.  In a number of these 
documents the appellants make reference to new evidence, or provide new documents that have not been examined by 
relevant services.  The employer has not had the opportunity to confirm or deny that the evidence provided is accurate or 
relevant to the appellant’s position.  Any evidence provided in the appellants comments, but not in their original 
application, must be given close scrutiny and should not be accepted as an agreed document.”  

28 Given the time that has passed since the respondent’s comments were made on 24 November 2004, one would have hoped that 
those appellant’s comments might have been given consideration by the respondent.  If they have not then that is a matter for 
concern. 

29 The respondent then commented on the various criteria.  By reference to research and evaluation, the respondent says that there 
appeared to be some confusion amongst both the appellants and the independent assessor as to this criterion.  The respondent 
says that on a number of occasions the assessor failed to recognise whether or not the research was “so significant that it may 
influence the delivery of psychological services in this state” and that a number of less significant research projects, which 
might only be published in review journals rather than have an impact on service delivery, were accepted in error.  Further, it 
said that the assessor’s view of the Evaluation criteria appeared to be applied inconsistently and notes that whilst the 
requirements of Grade 3 clearly state that the Clinical Psychologist must be responsible for setting up the evaluation systems 
for programmes and services and major quality improvement projects, evidence of participation in working committees 
responsible for ongoing evaluation was sometimes accepted as meeting the criteria.  The respondent notes that the criterion 
requires that the SCP has “responsibility for setting up evaluation systems and major quality improvement projects.”   

30 As to training and supervision, the respondent says that there were many applications where there was no evidence of training 
and supervision in a designated specialist area such as child and adolescent health etc.  It also says that the criterion requires 
the Clinical Psychologist to have high level specialist psychological skills and the employer’s view is that the assessor failed to 
identify whether the Clinical Psychologist actually had specialist skills over and above those one would expect at Grade 2. 

31 As to the Coordinator classification, the respondent says that in respect of the criterion of monitoring and coordination of 
professional and service standards of clinical psychology staff in an area or stream, the appellants concerned worked with a 
senior member of staff, such as a clinical manager, who was in fact responsible for the maintenance of professional standards 
and the Clinical Psychologist applicant did not carry responsibility. 

32 As to the Consultant Grade 4 requirements, the assessor’s comments about the criteria are supported by the respondent.  
However, the respondent says that there appears to be some misunderstanding in the applications that managing other Clinical 
Psychologists at Grade 3 automatically qualified them for Grade 4.  The respondent says that the creation of the Grade 3 
Coordinator classification recognised that a Clinical Psychologist may take on coordinating duties in addition to the clinical 
duties, coordinating colleagues of the same level.  Grade 4 is more than merely the coordination of professionals at the same 
level. 

33 The respondent says that Grade 4 was created to recognise that government health services may at some stage employ state-
wide experts in a particular field.  The Grade 4 position is to be an undisputed expert in a particular specialist area, recognised 
not only in one area of health service, but also by universities, community organisations and professional associations.  The 
respondent does not believe that there is currently such a position at that level within health services.   

CONCLUSIONS 
What Constitutes “Specialisation”?   
34 I note that all three positions under consideration make reference to the issue of specialisation. Both Grade 3 positions have the 

term specialist in the title and there is reference in the criteria for “the delivery of specialist services in the state”, “requiring 
specialist psychological knowledge”, “a designated specialist area”, “high level specialist psychological skills”, “identified 
Specialist Clinical Psychology service unit” (Grade 3 criteria) and “within a defined area of specialisation” etc (Grade 4 
criteria).  

35 There is within the registration arrangements of the Psychologists’ Board of Western Australia provision for supervision and 
recognition of a “specialist psychology title”.  According to the Supervision Guidelines for Specialist Titles, (“the Guidelines”) 
the Psychologists’ Board of Western Australia recognises the following specialist titles: 

Clinical Psychologist 
Counselling Psychologist 
Education Psychologist (or Educational and Developmental Psychologist) 
Forensic Psychologist 
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Neuropsychologist 
Organisational and/or Industrial Psychologist 
Sport Psychologist 

36 The Guidelines state: 
“The Board may approve a specialist title upon application by a registered psychologist who is able to demonstrate that 
he/she possesses a two year full-time (or part-time equivalent) post graduate applied Masters degree in the relevant 
specialty of psychology which is recognised by the Board, followed by a minimum of two years full-time (or part-time 
equivalent) supervised relevant practice, which has been previously approved by the Board.” 

37 In this case, the consideration of classifications is of classification levels and titles for Clinical Psychologists.  Grade 2 is the 
grade allocated to Clinical Psychologists generally, i.e. to those who have the specialist title of Clinical Psychologist.  This 
should not be confused with reference to “specialist” or “specialisation” used in the criteria and titles for Grade 3 and 4 
positions.  The term “specialist” for the purposes of the Psychologists’ Board of Western Australia is not the same as the term 
“specialist” or “specialisation” used in the criteria.  The latter refers to an even more refined area of expertise within the 
specialisation of clinical psychology.  It could be any one or more of a number of areas of expertise, such as a particular age 
group of patients, or in the assessment and treatment of particular conditions, or the use of particular and very specialised tools 
or methods. 

38 It is understandable that the use of the term “specialist” for both registration and job title purposes when they have different 
meanings has caused confusion.  Nonetheless, the conferral of the specialist title of Clinical Psychologist by the Psychologists’ 
Board of Western Australia does no more than meet part of the requirements for Grade 2 Clinical Psychologist, and does not 
bring with it any qualification for Grades 3 and 4. 

Job Description Form 
39 The HSU says that the employer is relying upon JDFs written prior to the Commission’s determination, for the purpose of 

reducing all Clinical Psychologist activity to Grade 2 within the new structure.  The appellants also say that JDFs have been 
updated and revised by Clinical Psychologists with the approval of their supervisors, and that these have not been finalised by 
the respondent. 

40 The HSU also refers to the Commission in Court Session’s finding at paragraph 154 of the Reasons for Decision, to the effect 
that job descriptions alone do not reveal the whole picture and do not reflect qualitative development and the requirements of 
the job, nor the environment in which the work is performed.  They do not reflect the requirements of a Clinical Psychologist 
in the contemporary setting by recognising a range of changes which the Commission in Court Session found had occurred.  
The HSU says that “it is therefore indicative that reliance on the JDFs can be confusing in some cases.  There are some 
appellants who are able to have discussions with their head of department and have been able to reach agreement regarding the 
content”.  The HSU says that this is particularly relevant for some of the appellants pursuing Grade 4.   

41 The HSU also say that the respondent’s argument that the appellants may be doing work that they are not required to do is a 
contrivance so as to artificially restrict the number of positions at Grade 3 or 4, this is done by not recognising or not formally 
sanctioning participation in meetings and forums, or in lecturing and are said not to be requirements of the positions by 
reference to old JDFs. 

42 In P 39 of 1997(B), the Commission in Court Session noted that Job Description Forms do not reveal the whole picture.  I 
would also note that many of the appellants do not have current, formalised and registered JDFs.  They have provided JDFs 
which have been endorsed by their managers but not by the Director General of Health.  It is also clear that in most cases there 
is quite a disparity between what the appellants assert are the requirements of their jobs and the response of their employer as 
to the requirements of those same jobs. 

43 Accordingly, I have found reliance on JDFs to be of very little assistance overall.  While this has created some real difficulties, 
it is a matter for the employer to determine, formalise and keep up to date, all JDFs.  In this case, I have had to assess the 
claims of the appellants against what the employer has said and try to reach a conclusion about what is actually and reasonably 
required of each position.   

44 I also note that in the Notice of Appeal, in that section which requires “Particulars of office to which appeal relates”, there is 
provision for an appellant to fill in the position number.  In the material provided by the appellants, immediately following the 
Notice of Appeal, there is a Submission Checklist/Coversheet. A number of the appeals provide different position numbers on 
the Notice of Appeal and the Checklist, e.g. Appeal Nos. PSA 65, PSA 69 and PSA 73 of 2004.  I am unsure of the 
significance of this, and there may be a simple explanation.  

Job Criteria vs Criteria Progression 
45 I note that the considerations in this process are not part of Criteria Progression.  It is the position which is assessed, not the 

personal experience, qualifications, skill, or the individual which is relevant.  Given the difficulties referred to earlier regarding 
JDFs, this adds to problems of assessing many of the applications. 

46 Also, as noted, in this and other areas of professional callings, it is somewhat difficult to separate the individual’s expertise 
from the requirements of the position. 

General Comments Regarding Grade 3 
47 In respect of the SCP it should be noted that the criteria for this classification is not necessarily met by simply ticking off the 

various headings.  The headings are just that.  The detail contained in the criteria is what is required to be met.  The definition 
of a SCP is that he or she “will be required to demonstrate a high level of clinical expertise”.  This is elaborated on by 
reference to what may constitute a high level of clinical expertise, but it is not limited to those things.  It is fair to say that the 
SCP designation requires demonstration of a high level of clinical expertise which may or may not involve meeting any of 
those definitions.  Meeting one or a combination of them would demonstrate the necessary high level of clinical expertise.   

48 It is also noted that the assessments made by directors and other employer/management personnel, and their feedback, seems to 
confuse meeting or not meeting one criteria with success or failure in the application for reclassification.  It is not required that 
all criteria be met.  The test is a “high level of clinical expertise” which can be demonstrated in any one of a number of ways.  
It is the high level clinical expertise, not merely a senior role, which is required.  That high level of clinical expertise may be 
demonstrated in ways other than those set out in the criteria of research and evaluation, consultation, and training and 
supervision. 
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49 The things which may be demonstrative of a SCP are research and evaluation, consultation, and training and supervision in a 
designated specialist area.  The standard to be met in respect of research, evaluation, consultation etc is then specified.  
Therefore, the items which are listed are indicative of the standard to be met rather than being absolute requirements.  The 
definition simply says that a high level of clinical expertise may be demonstrated by research and evaluation involving a 
particular level of involvement in research such as being “assigned responsibility as principal researcher”.  That responsibility 
includes “design, implementation and reporting of significant psychological research”.  The effect to be achieved by that 
research is that it “may influence the delivery of specialist services in the state”.  There is a requirement for an ongoing 
involvement in that research. 

50 The remainder of the criteria set out in the definition are of a like nature.  The meaning to be given to evaluation, or the context 
in which it is to be read, is once again “a high level of expertise”, and one suggested area of consideration is that the Clinical 
Psychologist is “responsible for setting up evaluation systems for programs and service and major quality improvement 
projects”.  This does not require the Clinical Psychologist to be involved in routine quality assurance programs, but rather 
requires the setting up of evaluation systems for programs and service and major quality improvement projects.   

51 In respect of consultation, once again this requires the demonstration of a high level of clinical expertise, and should not be 
read as relating to routine consultation with other clinical psychologists or other professional bodies and organisations 
regarding particular clients.  It is to be seen as “regarding psychological services and/or development of policies and 
procedures in areas requiring specialist psychological knowledge”.  An example is given in the definition, of “provide(ing) 
high level clinical psychology advice to the Area Mental Health Service”.  Therefore, a Clinical Psychologist who provides 
day-to-day consultation with other Clinical Psychologists, or within the multidisciplinary team in respect of a particular client, 
would be unlikely to meet that requirement.  Once again, it comes back to the requirement for there to be a demonstration of a 
high level of clinical expertise.   

52 A number of applications confuse consultation regarding individual cases with consultation regarding “psychological services 
and/or development of policies and procedures in areas requiring a specialist psychological knowledge”.  There is a clear 
distinction to be drawn between the high level of expertise which might be needed in the role of consulting with other Clinical 
Psychologists as part of the general approach that is undertaken within the work of  Clinical Psychologists, and in providing 
advice of a professional nature to other government agencies or to other professionals regarding individual cases, and the 
requirement to consult on matters associated with global issues such as psychological services, policies and procedures. 

53 In respect of “developing new protocols for individual and group treatment programs and making these available for other 
health professionals”, this is not limited to developing an individual treatment programme for an individual client.  One would 
have assumed that this is the bread and butter work of a Clinical Psychologist, not that which requires a high level of clinical 
expertise.  The same applies in respect of developing procedures for clinical decision making.   

54 As to training and supervision in the designated specialist area, the term “high level of clinical expertise” arises again.  I would 
not view this as involving a Clinical Psychologist giving a 30 minute talk to parents at a school, lecturing to students or 
supervising registrars.   

55 Further, it is my understanding that Clinical Psychologists at Grade 2 could reasonably be expected to have some role in the 
professional development of clinical psychology students and Registrars, without them necessarily being responsible for the 
managerial supervision as opposed to professional supervision of such junior professionals.  One would not have thought that 
this would require the high level specialist psychological skills of training and supervision.  That is not the context in which the 
definition is written.  

56 It should be noted that, in accordance with the opening words of the criteria, clinical expertise can be assessed on the basis of 
any of these criteria, but it is not limited to those specified.  It could include other high level clinical expertise which might be 
demonstrated in areas going beyond those which are listed.  One would imagine that those which have been listed have been 
chosen because they are likely to be the most common and easily identified.  However, that does not mean that they are 
exhaustive or exclusive of other work which might be considered.   

57 In respect of the Coordinator classification, it is noted that this is a position which may demonstrate any of the characteristics 
of the SCP, but in addition is also required to demonstrate coordination duties.  Those coordination duties are within an area 
programme or clinical stream or an identified specialist clinical psychology service unit.  They might involve monitoring and 
coordination of professional and service standards of clinical psychological staff in that area or stream, and/or responsibility 
for management, implementation or evaluation of performance development, or supervision of students and clinical 
psychology staff.   

58 Once again, it is a high level coordination duty and is more than peer supervision for the purposes of registration arrangements, 
but has a degree of management function for example, responsibility for management, implementation and evaluation of 
performance development and supervision of students and psychologist staff.  Therefore, it is a reasonably senior position, not 
necessarily a routine function. 

59 I also note the terms of the first point regarding the coordination criterion for the Coordinator classification does not require 
that the clinical psychologist manage the other staff.  It does not require that the Clinical Psychologist have ultimate 
responsibility for the patient.  It requires coordination of clinical psychology services within an area program or clinical stream 
etc.  Interestingly, there are other aspects of coordination which are set out in the subsequent parts of the criterion.  

60 Once again, I point out that the requirement is not to meet each and every part of the criterion.  The term “and/or” used 
between the 3 parts means that only one of the parts needs to be met.  Further, as with the SCP criteria, the demonstration of 
coordination duties may be by any one or more of the specified parts, but they are not exhaustive, although they are likely to be 
the most typical.  

Rotational Coordinating Duties 
61 There are a number of Clinical Psychologists who have applied for reclassification citing that they meet some of the 

coordinator or consultation criteria by relying upon their role as the rotational coordinator or head of department.  These duties 
are performed by Clinical Psychologists on a rotational basis for, mostly, a year at a time.  It should be noted that to gain 
recognition and reclassification as a Coordinator, the Clinical Psychologist must also have met the test for SCP, of a high level 
of clinical expertise.  Otherwise the Clinical Psychologist is undertaking coordination duties of Grade 2 peers.   

Individual vs Team/Collegiate Approach  
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62 One of the difficulties associated with the assessment of these appeals, and the way in which they have been prepared and 
written, is the nature of the team based approach, collegiate work arrangements and supervision protocols for Clinical 
Psychologists.  It is often difficult to ascribe to one person a principal responsibility, or to define the level of responsibility 
without more information than is contained in a number of applications.  I note some applications indicate involvement in 
certain activities rather than the leading role which is defined.  For example, under the principal researcher requirement in the 
research and evaluation criteria, it might be that two people from the same or different disciplines collaborate in the research.  
The requirement is not merely that they be involved in such research but that they have been assigned, i.e. by their employer, 
the responsibility as principal researcher for the design, implementation and reporting of that research.  Therefore, research 
undertaken for an academic or registration qualification would not meet the test unless the employer “assigned” the person the 
principal researcher status.  Further, that research is required to have the potential to influence the delivery of specialist 
services in the state, and the applicant needs to demonstrate ongoing involvement in the research.   

63 Ongoing involvement in research is part of the requirements for all Clinical Psychologists, not just at the level of SCP.  
Therefore, where a number of the applications cite involvement in research that is not sufficient to meet the criterion. 

Research For Qualifications  
64 Another difficulty in the assessment of the applications is that this is a profession where the acquisition of expertise outside of 

work cannot easily be separated from the performance of work.  An example of this is where research undertaken by members 
of the profession as part of their ongoing education, such as a PhD may be utilised in the workplace where the results of that 
research are applied to the work as a Clinical Psychologist.  Therefore, an individual may gain expertise beyond that required 
by the employer, however, it is difficult to prevent a professional utilising knowledge gained through study and experience. 

Other issues 
65 The consequences for the whole classification arrangement within the structure of mental health services, of the granting of 

some appeals and not of others, may be quite significant.  There will be organisational structural consequences in that, for 
example, a clinic which had 2 Grade 2 positions may end up with 2 Grade 3 positions and yet a similar clinic may end up with 
1 or no Grade 3 positions. 

66 There are also the consequences for applicants of the consideration of reclassification appeals prepared by individuals in their 
different ways.  Some people are better able to actually demonstrate that their positions meet the criteria, not because of the 
merits or lack of merits of their case, but simply because of personal skills and experience in making the application.  Others 
may not have been required to or given the opportunity which has been open to others, to work beyond the Grade 2 
requirements.  However, each appeal must be dealt with on the merits of the material contained in the appeal.  If one individual 
is able to demonstrate that the requirements of his or her position meet the criteria, and another individual is not so able to give 
that demonstration, the two will have different outcomes.  Clearly, the system is far from perfect, and this needs to be 
recognised. 

67 I acknowledge the outcomes of this process have an impact on peoples’ career paths and choices.  Some people have moved on 
from positions subsequently reclassified, yet they might rely upon their time in that position to demonstrate meeting some of 
the criteria, and still not be successful.  That is partly because it is the position which has been reclassified, not the person.  It is 
as a consequence of the reclassification of the position that the holder of the position will be reclassified.  This has an effect on 
an individual because the position from which he or she may have moved has been reclassified, yet the position he or she 
currently holds has not.  It is unfortunate, yet unavoidable, that a person in those circumstances may feel aggrieved at having 
missed out on career advancement.  

68 I also recognise that the manner in which the criteria are expressed and the professional arrangements for Clinical 
Psychologists mean that there are often shades of grey in terms of meeting or not meeting the criteria, and also in terms of 
whether a particular application has actually demonstrated, as opposed to asserted, that any particular criterion is met.   

INDIVIDUAL APPEALS 
PSA 57 of 2004 – Marianela Cuevas 
Swan Elderly Mental Health Service, Swan Health Service, East Metropolitan Health Service 
69 The manner in which this application is written does not demonstrate a “high level of clinical expertise”.  The appellant has 

made reference to involvement in a range of activities, but not to the high level activities required for this level.  There are a 
number of broad statements, however, beyond those there is no real demonstration of meeting the criteria. 

70 There is no demonstration of the position being assigned responsibility as the principal researcher, of providing the appropriate 
level of consultation, or training and supervision beyond the Grade 2 requirements.    

71 It is also noteworthy that there is some confusion regarding the personal/professional activities and the job requirements and 
criteria progression requirements.   

72 Appeal dismissed.  
PSA 58 of 2004 – Amy Goldstein 
Mental Health Directorate, Inner City YouthLink, East Metropolitan Health Service 
73 This appeal does not meet the requirement for research and evaluation and is marginal in respect of consultation, however, it is 

clear that the training and supervision in a designated specialist area is met.   
74 Appeal granted. 
PSA 59 of 2004 – Craig Robin Gary Russell 
Swan Mental Health Service, SVKCAMHS, North East Metropolitan Health Service 
75 This appeal does not meet the research and evaluation criterion.  It does meet the consultation criterion in respect of developing 

new protocols for treatment programmes.  It also meets the requirements for training and supervision in a designated specialist 
area.   

76 Appeal granted. 
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PSA 60 of 2004 – David Edward Somerville 
Child and Adolescent Mental Health, Bentley Adolescent Unit, Bentley Health Service, East Metropolitan Health Service 
77 This appeal meets the requirements in respect of research as the project regarding service delivery relates to specialist services 

in the state.   
78 In respect of consultation this criterion is met regarding psychodiagnostic assessment services and/or the development of 

policies and procedures.  This position also meets the training and supervision requirements for the specialist area.   
79 Appeal granted.   
PSA 61 of 2004 – Loman Timms 
Andrea Way Child Development Centre, Population Health, East Metropolitan Health Service 
80 There is no demonstration of the appellant’s position meeting the research criterion.  There is no demonstration of consultation 

involving development of policies or procedures.  The training and supervision in a designated specialist area has not been 
demonstrated at a high level.   

81 This appeal relies on the general criterion of a high level of clinical expertise by reference to being a specialist.  There is no 
demonstration that the specialisation is at the level of a high degree of clinical expertise. 

82 Appeal dismissed.  
PSA 62 of 2004 – Paul Beros 
Osborne Clinic, Mental Health Branch, North Metropolitan Health Service 
83 The assessor’s report in this matter is particularly pertinent.  It notes that: 

“A job description with the same position number and showing the title Specialist Clinical Psychologist (Grade 3) 
effective from April 2004 has also been attached to the application.  The only signature on the document is that of Mr 
Beros, the applicant. 
Mr Beros has stated in his application that he is seeking the remuneration at Grade 3 from 12 February, 2004 to 
September 2004 whilst acting in the position occupied by Kathryn Davies (position OS371). 
If Mr Beros is acting in position OS371 during the above mentioned period, he will be entitled to payment of higher 
duties during that time, provided he meets the criteria for Clinical Psychologist Grade 2 and is undertaking the full 
responsibilities of the position. 
It appears that Mr Beros is seeking personal reclassification to Grade 3 on account of previous experience in private 
practice outside the state and while acting at Osborne Clinic. 
Until such time as the Health Service registers a new job description, and its substantive responsibility clearly meets the 
relevant criteria, it is recommended that Mr Beros not be reclassified to Grade 3.” 

84 These comments seem apposite, as the position held by Ms Davies has subsequently been reviewed and reclassification 
granted by the respondent. 

85 The respondent ought to reconsider this position according to what has occurred subsequently.  Otherwise the appeal ought to 
be dismissed. 

PSA 63 of 2004 – Sandra Boughton 
Department of Psychiatry, Sir Charles Gairdner Hospital, North Metropolitan Health Service 
86 Much of the work relied upon in this appeal, in particular regarding teaching and supervision of psychologists and doctors, is 

through an external organisation and for a PhD, or in a role with the University.  The difficulty which arises is whether that 
level of expertise is required in the performance of the job and whether the performance of the job benefits from it.  In dealing 
with the specified criteria, the appellant relies upon things external to her job with the respondent.  The position does not meet 
the criterion of demonstrating a high level of clinical expertise in specialist areas.   

87 Appeal dismissed. 
PSA 64 of 2004 – Valerie Marie Bourke 
Avro Clinic, Psychiatric Services, North Metropolitan Health Service 
88 The research and evaluation criteria are not met.  Consultation in respect of the current job is not met.  The appellant’s 

description of her work demonstrates that it is Grade 2 work, and it relates to individual patients rather than the systemic level 
work to which Grade 3 generally relates.  The “specialist” level relied on is that of clinical psychology rather than a 
specialisation within that field.  Further, there is a lot of reliance on team, group and collaborative work. 

89 Appeal dismissed. 
PSA 65 of 2004 – Charlotte Bowyer 
Osborne Park Older Adult Mental Health, Osborne Park Health Service, North Metropolitan Health Service 
90 The research and evaluation project relied upon is for a Masters degree in Clinical Neuropsychology and does not meet the 

criteria.  The evaluation relied on does not appear to require a high level of expertise but appears to be more an administrative 
function.   

91 In respect of consultation this appeal succeeds.  This indicates a high level of clinical expertise including in respect of 
services/policies or procedures other than as part of committees.   

92 In respect of training and supervision in the designated specialist area, requiring high level specialist psychological skills, this 
meets the criteria. 

93 The assessment by Dr Sam Restifo refers to not meeting the criteria “on balance” and not making “a strong case”.  I note that 
all the appeal must do is meet one of the criteria.  On this basis, this appeal ought to be granted as it meets at least one of the 
criteria, and in particular requiring a high level of clinical expertise.   

94 Appeal granted. 
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PSA 66 of 2004 – Maree Margaret Brice-Pozzi 
Graylands Hospital, GSL and SCHS, North Metropolitan Health Service 
95 This appeal is treated as a job application and not a demonstration of the high level of clinical expertise required of the 

position. 
96 It does not meet the research and evaluation criteria on the basis that the research is part of a PhD.  In respect of evaluation, 

this appeal says that the appellant is involved in setting up the project, however, this does not meet the requirements.  
Consultation appears to be at a case level.  The training and supervision criteria are not met.  This appeal does not meet the 
requirements for SCP or Coordinator as the work involved is not of a sufficiently high level.   

97 Appeal dismissed. 
PSA 67 of 2004 – Robin Anthony Christophers 
Graylands Hospital, GSL and SCHS, North Metropolitan Health Service 
98 This appeal seeks classification as Coordinator.  The appellant’s employment ceased on 4 July 2002.  The respondent does not 

challenge the appellant’s right to make the claim based on his not being employed at the time.  In any event, the Reasons for 
Decision of the Commission in Court Session provided for retrospectivity to 1 September 2001.  Therefore, the appeal can be 
assessed in respect of the role and duties as they applied from 1 September 2001 to 4 July 2002.  

99 One of the difficulties and frustrating aspects of this particular appeal was the appellant’s argumentative assertions, 
editorialising and complaints about the way in which the respondent has dealt with his classification and his status.  Given the 
number of appeals and the need to examine them in some detail, to weed out the relevant from the irrelevant material contained 
within this particular appeal was a frustrating and a time wasting exercise. 

100 Mr Christophers has not demonstrated that he met the criterion of coordination of clinical psychology services within the 
area/program or clinical stream from his time at Graylands Hospital where he was undertaking the coordination role.  Although 
the appellant has argued in his reply the need only to demonstrate the coordination duties by reference to the terms of the 
criteria, this is a circumstance where the term “may” ought to be read as requiring demonstration, on the basis of the rules of 
interpretation, i.e. to be a Coordinator, one must demonstrate a high level of clinical expertise and the coordinator 
requirements.  I say that on the basis that otherwise, the Coordinator position would be largely supervisory, not necessarily 
requiring the high level of clinical expertise one would associate with the title and the requirements for being a Specialist 
Clinical Psychologist Coordinator.   

101 Mr Christophers has not demonstrated that he was assigned responsibility as principal researcher etc., nor has he demonstrated 
that he was responsible for setting up evaluation systems for programs and services and major quality improvement projects.   

102 In respect of consultation, he refers to provision of consultation with other Clinical Psychologists or with other professional 
bodies within the organisation.  However, that is not the test.  The test is consultation “regarding psychological services and/or 
development of policies and procedures in areas requiring specialist psychological knowledge”. That is not contained within 
his response.   

103 In respect of training and supervision, the requirement is for training and supervision etc “that requires high level specialist 
psychological skills; and/or developing and implementing training programmes for other health professionals or Clinical 
Psychologists”.  This is not met by the submission.   

104 It is also unclear when some of the aspects of the job on which Mr Christophers relies occurred.  His application covers the 
whole of his career, but fails to focus on the relevant period.   

105 Appeal dismissed.   
PSA 68 of 2004 – Kathryn Sylvia Davies 
Adult Community Mental Health, Osborne Clinic, North Metropolitan Health Service 
106 Granted by employer. 
PSA 69 of 2004 – Robert Charles Evans 
State Forensic Mental Health Service, GSL and SCHS, North Metropolitan Health Service 
107 The appellant meets the research requirements in that he is the principal researcher involved in the planning, implementation 

and reporting of a major project, and in the setting up of a quality assurance project of some significance.  At the time of 
writing in April 2004, Dr Patchett said that progress on that matter had not so far been obvious or tangible as the project was 
still in its infancy, however, it clearly meets the criteria.   

108 In respect of consultation, Mr Evans also meets the requirements to develop new protocols for individual and group treatment 
programs and makes them available to other health professionals through teaching and other dissemination methods.  He meets 
the requirement of a high level of clinical expertise. 

109 Appeal granted. 
PSA 70 of 2004 – Claudia Osk Hoeltje 
Neurosciences Unit, GSL and SCHS, North Metropolitan Health Service 
110 This appeal does not meet the requirements of the criteria.  In respect of the research proposal relied upon, it is not evident that 

the appellant is responsible for setting up an evaluation system.  In respect of consultation, there is evidence that she has 
initiated contact, raised issues, and liaised, but there is no evidence of consultation regarding psychological services and/or the 
development of policies and procedures in areas requiring specialist psychological knowledge, or of developing new protocols 
for individual or group treatments to the level required.   

111 There is training and supervision of other clinical psychologists but not that which requires high level specialist psychological 
skills for developing and implementing training programmes.  

112 Appeal dismissed.   
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PSA 71 and PSA 79 of 2004 – Paul Lawrence Jeffery and Sally Price 
Andrew Relph Centre/Warwick Team, Warwick CAMHS, North Metropolitan Health Service - Position No. OS 552 
113 The appellants have submitted what is basically a joint submission on the basis that Paul Jeffery held the position of Clinical 

Psychologist in charge of the Andrew Relph Centre from 1 September 2001 until 19 April 2002, when Sally Price took over 
the position.   

114 The position demonstrates that it meets the consultation requirement in that it provides a high level of advice in a specialist 
area.  This has state wide involvement through the education and community services sectors.  Whilst it is not apparent that the 
position provides such advice to the Area CAMHS program, the Area Mental Health Service or to the Office of Mental Health 
apparent, as noted by Dr Peter Wynn Owen, it does provide specialist consultation to other Clinical Psychologists or other 
professional bodies or organisations regarding clinical psychological services.   

115 In respect of research and evaluation, there is no evidence of involvement in setting up an evaluation system.  It is for the 
evaluation of the programme conducted at ARC and therefore is not at the high level of clinical expertise expected of Grade 3, 
in that one would expect that all Clinical Psychologists involved in particular programs would have a role in assessing and 
evaluating, on an ongoing basis, the programs for which they are responsible.   

116 The test is met and the reclassification ought to be granted in respect of both appeals, as consultation is at the high level 
required. 

117 Appeals granted. 
PSA 72 of 2004 – Arvidas Anthony Jonikis 
Graylands Hospital, GSL and SCHS, North Metropolitan Health Service 
118 Mr Jonikis’s position meets the evaluation criteria in respect of a number of areas of his work and in the quality assurance 

project involvement.  The consultation criterion appears to be met by the role as convener of the Department of Health and 
Universities Clinical Psychology Placement Working Party and the Department of Health Clinical Psychologist Reference 
Group.  This involves work regarding psychological services and the development of policies. 

119 Appeal granted. 
PSA 73 of 2004 – Janice Vivienne Losewitz 
Graylands Hospital, GSL and SCHS, North Metropolitan Health Service 
120 The appellant’s involvement in research is not demonstrated as being the principal researcher assigned responsibility for the 

range of activities specified in the criterion.  In respect of evaluation, it is clear that the appellant was not solely responsible for 
the evaluation system she was involved with, nor was she responsible for setting up systems for programs etc.  The 
consultation requirements are those one would expect of a Clinical Psychologist at Grade 2.  Training is not at the level 
required. 

121 In respect of the Coordinator role claimed by the appellant, see my previous comments regarding the rotating coordinator role.  
However, it should be noted that those rotating coordinating duties must be held together with the required level of clinical 
expertise.  

122 Appeal dismissed.  
PSA 74 of 2004 – David James Merryweather 
Mirrabooka Mental Health Service, North Metropolitan Health Service 
123 This appeal seems to be based more on the past roles and the experience and expertise gained over many years, somewhat in 

the nature of an application for criteria progression or a curriculum vitae for a job application.  However, the focus ought to be 
on the requirements of the position sought to be reclassified.  In this case, it is the position held by the appellant as Senior 
Clinical Psychologist at Mirrabooka Clinic since 15 January 2001. 

124 This appeal does not demonstrate that it meets the research criterion which is more than simply being involved in research.  As 
to the evaluation requirements, it is not clear that the appeal meets the specification of this position being responsible for 
setting up evaluation systems, for programs and service, and major quality improvement projects. 

125 The appeal relies on consultation aspects which are more associated with the appellant’s commitment to the development of 
his profession, and its associations, rather than the consultation required in the performance of his employment.  It may be that 
this is a job requirement but it is not clear from the submission. 

126 Mr Merryweather’s involvement with university lecturing, selection panels etc. and undertaking supervision of other Clinical 
Psychologists at either the student or professional level at the request of the Clinical Psychologist, for registration purposes 
does not meet the criterion which relates to the requirements of the job.  

127 In as much as the appeal relies on rotational coordinator responsibilities, my comments contained in the general part of the 
Reasons for Decision apply here. 

128 Appeal dismissed. 
PSA 75 and PSA 76 of 2004 – Marcia Mumme 
Osborne Clinic, North Metropolitan Health Service/Department of Psychiatry and Behavioural Science, SCGH, North Metropolitan 
Health Service 
129 Appeals granted by the employer.  
PSA 77 of 2004 – Patrick A O’Connor 
Centre for Clinical Research in Neuropschiatry, GSL and SCHS, North Metropolitan Health Service 
130 In this appeal the appellant relies on the period from September 2001 to 21 February 2003 at the Centre for Clinical Research 

in Neuropsychiatry at the North Metropolitan Health Service.  
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131 The appellant has demonstrated a high level of clinical expertise in the consultation criteria.  Furthermore, the appellant’s 
position meets the overall criteria of a high level of clinical expertise in the role in coordinating research activities of more than 
15 research personnel.  Further, the clinical research manager says that the screening process for research participants required 
“well-developed clinical judgement” which “requires considerable clinical expertise”.  This indicates a high level of clinical 
expertise and therefore meets the criteria.  

132 The appeal is granted in respect of the position at the Centre for Clinical Research in Neuropsychiatry. 
133 Appeal granted. 
PSA 78 of 2004 – Patrick A O’Connor 
Mirrabooka Mental Health Clinic, Osborne Park Hospital, North Metropolitan Health Service 
134 The appellant applies in respect of the period at the Mirrabooka Mental Health Clinic from 24 February 2003 onwards.  The 

appellant was commissioned to implement service planning and programme evaluation processes as part of psychiatric services 
development within the North Metropolitan Area, and was given approval to continue with this work in the new position at 
Mirrabooka.  I am satisfied that this appeal meets the test for a high level of clinical expertise by reference, in particular, to the 
evaluation criteria. 

135 Appeal granted. 
PSA 80 of 2004 – Lauren Marie Shiels 
Psychiatric Unit, SCGH, North Metropolitan Health Service 
136 The appellant seeks reclassification as a SCP (Grade 3).  The appellant does not meet any of the criteria for Grade 3.  She has 

not claimed research but claims evaluation.  There is no evidence of the position being responsible for setting up an evaluation 
system, although there is evidence of involvement in evaluation.  The evidence in respect of consultation is not to the level 
required, nor is it in respect of training and supervision.   

137 Appeal dismissed. 
PSA 81 of 2004 – Heath Joyce Townsend 
Selby Clinic, CAMHS, North Metropolitan Health Service 
138 This appeal has not demonstrated that any of the particular criteria are met, and there is not a demonstration that a high level of 

clinical expertise is required of the position.   
139 The level of classification demonstrated is appropriate at Grade 2.  
140 Appeal dismissed. 
PSA 82 of 2004 – Joan Robyn Webb 
Population Health – Child Development Service, Koondoola, Joondalup, Clarkson, North Metropolitan Health Service 
141 The appellant seeks reclassification as both a SCP and as a Coordinator Grade 3.  I find that this position meets both aspects of 

the criteria of consultation.  Further, it meets the coordination role in a range of areas.   
142 I note that the reclassification was originally agreed by the employer and then reconsidered in light of other information.  

Having examined the appeal I am satisfied that it meets the tests, even though there is a Coordinator CDS, Population 
Programme. 

143 Appeal granted in respect of both SCP and Coordinator.   
PSA 83 of 2004 – Ian Brown 
Psychiatry, Alma Street Centre, South Metropolitan Health Service 
144 This appeal does not meet the general criteria demonstrating a high level of clinical expertise.  The specific criteria of research 

and evaluation are not met by reference to research for a PhD.  The current role does not require the level of consultation, 
either in terms of regarding psychological services and/or development of policies and procedures in areas requiring specialist 
psychological knowledge, or in developing new protocols etc.  The training and supervision is not beyond that which would be 
required of a Grade 2 position. 

145 Appeal dismissed.  
PSA 84 of 2004 – William Douglas 
Pain Clinic, Fremantle Hospital, South Metropolitan Health Service 
146 Appeal granted by employer.  
PSA 85 of 2004 – Natalie Rita Fairclough 
Mead Centre, Armadale Mental Health Service, South Metropolitan Health Service 
147 Some of the appellant’s justifications rely upon work done in private practice.  The requirements for reclassification are based 

on what it is that the employer requires the employee to do in the job.  Therefore, research and evaluation work done in private 
practice does not qualify.  Further, in general terms, the appellant refers to doing certain work but there is no evidence of her 
being, for example, assigned responsibility, as principal researcher for design, implementation, and reporting of research.  In 
respect of the consultation criteria, there is reference to participation in a variety of consultation work.  Once again, the 
appellant does not qualify according to the criterion.  There is evidence of providing “specific and strategic guidance on 
behaviour and management programs to various government agencies” and developing new treatment protocols and promoting 
them.  This may be border-line and must be judged, not in isolation, but by comparison with the “high level of clinical 
expertise” examples set out in the criteria.   

148 Appeal dismissed.   
PSA 86 of 2004 – Debaleena Gupta 
South West Metro CAMHS, South Metropolitan Area Health Service 
149 This appeal meets the criterion of specialist consultation regarding psychological services and/or development of policies and 

procedures requiring specialist psychological knowledge.  This is, in particular, in the psychodiagnostics area in the assessment 
of more complex cases and other consultation work.  As this appeal meets one of the criterion, then it is to be granted.   
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150 Appeal granted. 
PSA 87 of 2004 – Karen Anne Huggett 
CAMHS, Armadale, South Metropolitan Health Service 
151 This appeal was somewhat difficult to determine in that the appellant appeared to meet the requirements regarding the research 

project Aussie Fast Track, in terms of being the principal researcher for the project, responsible for the design implementation 
and reporting of potentially significant psychological research.  However, the project did not proceed beyond the pilot stage 
and therefore, there is no demonstration of ongoing involvement in the research or of continuing evaluation and assessment of 
it.  Further, whilst it may be that this research involved the prospect of influencing the delivery of specialist services in this 
state, I am not able to ascertain that this is so.  

152 I also note the submission of Ms Skesteris in PSA 93 of 2004, which provides further information on this research project.  My 
comments in that appeal apply here also. 

153 The evidence in respect of consultation, training and supervision is within the range appropriate for Grade 2. 
154 Appeal dismissed.   
PSA 88 of 2004 – Zyron Krupenia / Elizabeth Dundas (Job Share) 
Southwell CDC, Population Health, South Metropolitan Health Service 
155 This position does not rely upon any aspect of research or evaluation.  The consultation involved in the position is not of a high 

level of clinical expertise regarding psychological services and/or developmental policies and procedures.  The requirements 
for consultation, training and supervision claimed are not those which warrant Grade 3.  The appeal refers to working under 
limited direction and being a sole practitioner.  This does not meet the criteria.  

156 Appeal dismissed. 
PSA 89 of 2004 – Jennifer Lai Yung Lee 
Child Development Centre, Armadale, South Metropolitan Health Service 
157 This appeal does not demonstrate meeting the overall criterion of a high level of clinical expertise, nor in respect of any of the 

particular examples specified in the criteria.  As noted by Veronica Snook, Acting Area Manager Community Health, Ms Lee 
may be a skilled Clinical Psychologist but the position held does not warrant reclassification to Grade 3.  

158 Appeal dismissed. 
PSA 90 of 2004 – Senia Nada Malmgren 
Adult Mental Health, Fremantle Hospital and Health Service, South Metropolitan Health Service 
159 The appellant seeks a Grade 3 Coordinator classification. 
160 The appellant has not fulfilled the range of being responsible as principal researcher for all required phases of research.  

Previous job requirements are not relevant.  In respect of a quality evaluation, she coordinated this rather than being 
responsible for it.   

161 Consultation at the level required has not been proven.  Training and supervision is at the level expected at Grade 2. 
162 In respect of the appeal regarding the Coordinator title, the appellant has not met the requirements of being a coordinator of 

clinical psychologist services within an area programme or clinical stream or managing and coordinating professional and 
service standards, nor of responsibility for management, implementation and evaluation of performance development and 
supervision of students and Clinical Psychologists. 

163 Appeal dismissed. 
PSA 91 of 2004 – Denise Shirley Nicholls 
South Metropolitan CAMHS, Rockingham CAMHS, South Metropolitan Health Service 
164 The appellant’s submission demonstrates clearly that her position meets the criteria in respect of consultation and to a limited 

extent research and evaluation.  Overall, Ms Nicholls clearly demonstrates that the position requires a high level of clinical 
expertise in her specialist area.  

165 Appeal granted.   
PSA 92 of 2004 – Michelle Ruth Reid 
Seniors Mental Health Service, Fremantle, South Metropolitan Health Service 
166 In respect of research and evaluation, it is not clear that Dr Reid has been the principal researcher.  It would appear that others 

have also been involved, and there is no demonstration of her being assigned responsibility for the whole research process or 
evaluation work.   

167 As to consultation, there is clear evidence that Dr Reid is regarded as a specialist and consulted by other Clinical Psychologists 
or professional bodies beyond her team in respect of psychological services.  This position has also been responsible for new 
protocols for individual and group treatment programs, although the extent of her responsibility is not clear.  Some of the 
submissions suggest that the position has met this criteria, whereas others would indicate that the appellant has adapted 
protocols and treatments developed by others.  Nonetheless the position meets the requirements of a high level of clinical 
expertise due to being consulted as an expert in the field. 

168 Appeal granted.   
PSA 93 and 94 of 2004 – Barbara Kestell Skesteris and Anne Elizabeth St Jack 
CAMHS, Armadale Health Service, South Metropolitan Health Service – Position No. 600434 
169 Ms Skesteris is employed at .6 FTE and Ms St Jack was .4 FTE until 2003, when this increased to .5.  Their position’s JDFs 

are identical to the JDF for Ms Huggett’s position. 
170 Barbara Skesteris’s appeal is linked to that of Karen Huggett in that both of them were involved in the Aussie Fast Track 

research project.  It is noted, though, from Barbara Skesteris’s submission, that she was one of 3 researchers and was not the 
principal researcher.  She describes them as 3 principal researchers however, it appears that each of them were responsible for 
a separate aspect of the research thereby not holding the ultimate responsibility for the project.   
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171 Further, Ms Skesteris’s submission indicates that this project was based upon USA research and therefore does not have the 
particular innovative approach that would come from new research.  Whilst this is not a requirement specified in the criteria, 
the inference is that this is an adaptation and a testing of already established programs.  Accordingly, the research claimed is 
not at the appropriate level for Grade 3.   

172 Ms Skesteris relies on work performed during her time as Clinical Psychologist in charge of the Andrew Relph School from 
1995 to 1999, and the experience gained there.  The appeal, however, relates to the position currently held by Ms Skesteris. 

173 In the 12 months prior to the appeal, Ms Skesteris has developed a protocol “for the assessment and treatment of young 
children with severe anger regulation difficulties”.  This protocol has been made available to other health professionals. 

174 I am satisfied that Ms Skesteris’s appeal meets the requirements for the demonstration of a high level of clinical expertise.  
175 In respect of Anne St Jack, it is clear that her role in establishing quality improvement projects and a framework for ongoing 

development and evaluation of practice standards meets the criterion.  She is consulted about such matters.  She has established 
protocols for service delivery to clients.   

176 Both appeals granted. 
PSA 95 of 2004 – Ian Francis Sweetman 
Adult Mental Health, Fremantle, South Metropolitan Health Service  
177 The appellant seeks reclassification as SCP and Coordinator. 
178 The appellant has demonstrated none of the requirements of the criteria including a high level of clinical expertise.  None of 

the categories have been addressed in such a way as to demonstrate meeting the criteria.   
179 As to the Coordinator role, the appellant bases the claim on acting as the head of discipline on a rotational basis.  My general 

comments earlier in these Reasons for Decision relate to this circumstance.  In any event, it appears that there is a clinical 
manager who is responsible for this area of work. 

180 Appeal dismissed. 
PSA 96 and PSA 97 of 2004 – Dennis John Talbot 
Mead Centre, Armadale Mental Health Services, South Metropolitan Health Service  
181 The appellant seeks reclassification as SCP and Coordinator. 
182 There is no demonstration of the position meeting the criteria in particular regarding research and evaluation.  There is no 

evidence to match the criteria of being assigned responsibility as principal researcher, for design, implementation and 
reporting, or of the evaluation of the systems for programs and service and major quality improvement projects.  

183 The training and supervision role is as one would expect of a Grade 2 position.   
184 The circumstances of this appeal are that Mr Talbot acted in a position of Acting Principal Clinical Psychologist for the period 

1 July 2001 until the abolition of the position in 1 July 2004, in the absence of the incumbent.  At that point Mr Talbot has 
reverted to his substantive position.  These circumstances do not meet the requirements for the reclassification of the position.  
Whilst an officer acts in another position, he or she retains his or her substantive level but receives recognition for the higher 
duties performed.  This does not warrant the substantive reclassification of the person acting in the position.   

185 In any event, it would appear that the responsibilities for coordination, as they are defined by the criteria, are met by the 
manager.   

186 Appeal dismissed.  
PSA 98 of 2004 – Jacinta Willans 
Mead Centre, Armadale Adult Mental Health, South Metropolitan Health Service 
187 The appellant has not met the criteria in respect of research.  This requires more than involvement in research.  Whilst she was 

a sole researcher for a project partially funded by the Mead Centre, her appeal does not specifically demonstrate whether she 
has met all aspects of the criteria in respect of research.   

188 The evaluation criteria are met by reference to projects in 1998 and 1999.  One aspect which is unclear is that Ms Willans says 
that she had an ongoing involvement, stating “In ongoing Clinical Psychology provision of psychotherapy, I have set up an 
evaluation over a 5 year period, of Clinical Psychology interventions in a community setting … using psychometrically valid 
instruments and I am currently working on data analysis”.  This, along with her research into intensive thoughts, would appear 
to meet the requirements of the criteria.  

189 In respect of consultation, there is nothing within the submission which indicates meeting the high level of consultation beyond 
the particular requirements for a Grade 2 position.  In respect of training and supervision, likewise, the work submitted is at 
Grade 2.   

190 Appeal granted. 
PSA 99 of 2004 – Elizabeth Louise Clarkson 
Department of Psychological Medicine, King Edward Memorial Hospital, Women’s and Children’s Health Service 
191 The appellant, like many of those who have unsuccessfully submitted applications for reclassification has satisfied only part of 

the criteria.  The essential element is the demonstration of a high level of clinical expertise exemplified by a number of 
possible but not exclusive criteria.  The high level of clinical expertise is not that which is required for the purposes of training 
and supervision of Clinical Psychologists and other health professionals at a normal level but that which “requires high level 
specialist psychological skills”.  Most psychologists within the public health sector participate in training programs to a greater 
or lesser extent by conducting lectures from time to time and undertaking seminars.  Ms Clarkson’s case is difficult to 
determine, in that her claim does not make it clear that the training and supervision that she has been involved with requires a 
high level of clinical expertise in the designated specialist area.  Whilst she might do so, it is not clear from her submission.   

192 I note Ms Clarkson’s concerns in respect of the comments she has claimed were made by Mr Basil Hanna, Director 
Psychological Medicine CCU on 14 April 2004.  Issues of cost cannot and are not a consideration for the purposes of the 
reclassification appeal.  It is simply whether the position meets the criterion which is relevant.   

193 Appeal dismissed.   
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PSA 100 of 2004 – Susanne Yvonne Somerville 
Psychological Medicine CCU, King Edward Memorial Hospital, Women’s and Children’s Heath Service 
194 This appellant was assigned by her employer certain research/reporting roles which meet the criteria for Grade 3.  She appears 

to consult in a specialist area. 
195 This appeal demonstrates that it meets the requirement of a high level of clinical expertise. 
196 Appeal granted.  
PSA 101 of 2004 – Russell Bailey-Brooks 
South West Mental Health Service, Health Campus, Bunbury, South West Area Health Service,  
197 The appellant has not demonstrated meeting the requirement of being allocated the role of the principal researcher or of 

undertaking all aspects of the projects as specified within the criterion.  From an examination of his submission, his claim 
relies upon collaborative work.   

198 The consultation referred to is not above that required for Grade 2. 
199 The same applies in respect of training and supervision.  This does not require a high level of specialist skills. 
200 In respect of the claim for Coordinator, the appellant has taken on an informal role as the only full time Clinical Psychologist 

but this does not meet all of the requirements for the Coordinator classification.  By that I do not mean that he is required to 
meet each and every one of the three aspects, but that he does not appear to meet them to the level required.   

201 Appeal dismissed. 
PSA 102 of 2004 – Barbara Bernadette Lamparski 
Adult Outpatient, Bunbury Clinic, South West Area Health Service 
202 The research relied upon in this appeal occurred some time ago, and was conducted as a survey and an examination of policies 

and literature.  Whilst there is an inference that the appellant was assigned the responsibility as principal research officer, the 
other aspects of the criterion are not met. 

203 Further, there is no suggestion that this research required a high level of clinical expertise but rather was more of an 
administrative review.   

204 In respect of consultation, the appellant has participated in various committees and groups and has no doubt provided valuable 
input, however, the reference to consultation within the criterion appears to be more related to clinical consultation of a 
specialist nature or consultation regarding psychological services etc. requiring specialist psychologist knowledge.  The 
position does not meet the requirements in this regard.  Further, whilst the position’s involvement in committees and other 
groups has resulted in the development of new protocols etc. it is difficult to assess the appellant’s role in this for the purposes 
of meeting the criterion.   

205 In respect of training and supervision, this does not appear to be at the required level.  
206 As to the claim in respect to coordination, the appellant has referred to coordination responsibilities from 1992 – 1997, and 

since 2001.  The appellant’s information does not demonstrate that high level which must be measured on such things as 
management, implementation and evaluation of performance development.   

207 Appeal dismissed. 
PSA 103 of 2004 – Neil Joseph Preston 
Mental Health Directorate, Fremantle Hospital, South Metropolitan Health Service 
208 Mr Preston seeks reclassification in his position as Senior Research Psychologist.  He seeks to be reclassified to Grade 3 

“Specialist Research Psychologist, Level 10”.   
209 It is clear that Mr Preston has been involved as principal researcher in a range of projects, in design, implementation and 

reporting.  He has had involvement in quality assurance programs and evaluation.  He seems to meet certain of the criteria in 
respect of consultation.  The difficulty however, is that Mr Preston is not a Clinical Psychologist and nor does he seek the title 
of a Clinical Psychologist.  He is an organisational psychologist involved principally in research.  He does not demonstrate a 
high level of clinical expertise as defined for a Clinical Psychologist. 

210 In these circumstances while his work might otherwise justify a Level 10, he cannot be reclassified as part of a review of the 
classifications of Clinical Psychologist.   

211 Appeal dismissed. 
PSA 104 of 2004 – Carmela Connor 
Neurosciences Unit, Graylands Selby Lemnos Special Care Health Service, North Metropolitan Health Service  
212 The appellant seeks reclassification in her position to Consultant Clinical Psychologist, Grade 4, Level 11. 
213 It is quite clear to me having read the submission, the reply from the respondent, comments contained within the assessor’s 

report and Dr Connor’s reply, that this appeal meets the criteria for Consultant Clinical Psychologist Grade 4, Level 11.  
Firstly, I note that this position is one which provides strategic and expert advice to the level required.  Dr Connor provides 
expert level consultation.  It is not required that the position be the sole reference point for her area of specialisation but 
nonetheless, from the detail provided in the appeal, the position has clearly met the criteria.  It is not a requirement that the 
position undertake research in the manner of a SCP Grade 3 because the role provides a greater oversight role, and, in addition, 
the appeal has demonstrated the higher level of participation in this work.  This position clearly liaises with relevant 
professional associations and others to instigate contemporary practice models in her area of specialisation.  The specific 
requirements set out in the criteria are met by this position.  I have no hesitation in granting the reclassification. 

214 Appeal granted. 
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PSA 105 of 2004 – Denise Marilyn Follett and PSA 106 of 2004 – Jennifer Dale Griffiths 
YouthLink, Inner City Mental Health Service, North Metropolitan Health Service – Position No. 104088 
215 This is in essence a joint application for reclassification to Consultant Clinical Psychologist Grade 4. Level 11 in respect of the 

position of Program Manager at YouthLink.  Ms Griffiths held the position from mid 1995 until August 2002.  From 1 
September 2003 Ms Follett has held the position.  

216 The respondent supported the reclassification of the position to Specialist Clinical Psychologist Coordinator Grade 3 Level 10, 
but says that the position does not meet the requirements for Consultant.  The respondent does so on the basis of the report of 
the independent assessor.  There is no other real assessment of the position.   

217 In terms of the criteria, it is clear that the position of Program Manager is required to provide strategic and expert advice in 
regard to all sorts of matters referred to in the criteria, in ways which would influence the provision of mental health services to 
the areas of specialisation dealt with in YouthLink.  There is an appropriate level of expert consultation.  The independent 
assessor says though, that “there is presently no evidence of the position being the acknowledged expert.”  There is no 
requirement within the criteria for this to be the test.  There may be a number of experts within a particular field.  This 
classification does not require that only one person or position be the acknowledged expert.   

218 The position quite clearly is involved in conducting and facilitating specialist research in accordance with the criteria.  The 
position liaises with relevant professional associations at the high level of clinical expertise required for a consultant for those 
bodies to instigate contemporary practice models in the areas of specialisation.  The assessor has relied upon there being no 
evidence of the position having influenced universities whereas the criterion refers to a range of organisations.  It is clear to me 
that the position is involved in liaising with those organisations in a manner which causes them to instigate contemporary 
models in the areas of specialisation.   

219 As to the specific duties listed in the criteria, it is not required that each of these be met.  In fact, it is not required that any 
particular of these duties be met, but rather, that they are indicative of the type and level of duties required.   It is quite clear 
that the duties performed in this position are of the appropriate level for Grade 4.   

220 Appeals granted. 
PSA 107 of 2004 – John Raymond Gardiner 
Psychological Medicine CCU, Paediatric Consultant/Liaison, Women’s and Children’s Health Service  
221 This position is Chief Clinical Psychologist.  The appellant seeks its reclassification initially to Grade 3 and then to Grade 4.  I 

have no doubt that the position has met the requirements for Grade 3 as Coordinator however, it does not meet the 
requirements for Grade 4.  Reference to the conduct or facilitation for specialist research of a significant nature etc., and liaison 
with relevant professional associations such as to result in them instigating contemporary practice models in the areas of 
specialisation are not met.  While I accept that the strategic and expert advice regarding policy development etc. has state-wide 
implications because of the status of the Women’s and Children’s Health Service in the context of the state health services, that 
is not sufficient.   

222 Appeal dismissed.   
PSA 108 of 2004 – Margaret Lynn Jones 
Child and Adolescent Mental Health Services, Mental Health Branch, North Metropolitan Health Service  
223 Ms Jones holds the position of Specialist Clinical Psychologist Coordinator.   
224 Notwithstanding the comments of the external assessor and Dr Peter Wynn Owen it is clear from the appellant’s submission 

and the response to those comments, that the position meets the four main criteria for the position of Consultant.  This position 
does indeed provide strategic and expert advice in regard to those matters required, in respect of influencing the provision of 
health services in Western Australia.  It does provide expert level consultation as required.  It is not necessary for this position 
to be the sole expert resource in the state in a particular area, nor is it necessary for it to chair the relevant committees for the 
position’s expertise to be recognised.   

225 Appeal granted. 
PSA 109 of 2004 – Paula Ruth Nathan 
Director, the Centre for Clinical Intervention, Graylands Selby Lemnos and Special Care Health Service, North Metropolitan 
Health Service  
226 The appellant was granted Coordinator Grade 3 however, she seeks the classification of Consultant Clinical Psychologist 

Grade 4, Level 11 for her position.  The submissions and JDF demonstrate that this position provides strategic and expert 
advice in regard to mental health professional development, policy development, planning, monitoring and evaluation of 
specialist mental health services and standards which influence the provision of mental health services to the State.   

227 This position clearly requires a professional/expert level of consultation with other health professionals including teaching 
specialised clinical skills to Clinical Psychologists and others.  There is a heavy emphasis in this position on conducting and 
facilitating specialist research in the manner required in the criteria.  There is also clearly liaison with relevant professional 
associations to instigate contemporary practice models in the area of specialisation.  I am satisfied that this position is indeed at 
the Consultant (Grade 4) level.  

228 Appeal granted. 
PSA 110 of 2004 – Delphin Marlene Swalm 
Psychological Medicine, King Edward Memorial Hospital, Women’s and Children’s Health Services 
229 The appellant has clearly demonstrated that the position meets the Coordinator (Grade 3) requirements however, a number of 

the criteria for Grade 4 are not met.  While the evidence is of a high level of work within the area of specialisation, this 
position does not meet the requirement of operating at the state-wide level to the extent required.  The requirements are more 
akin to the Coordinator Grade 3 role than to the consultant role. 

230 Appeal dismissed.   
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2005 WAIRC 02473 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARIANELA CUEVAS AND OTHERS 
APPELLANTS 

-v- 
DIRECTOR GENERAL AS DELEGATE OF THE MINISTER FOR HEALTH IN RIGHT OF THE 
METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE FRIDAY, 26 AUGUST 2005 
FILE NO PSA 57 - PSA 110 OF 2004 
CITATION NO. 2005 WAIRC 02473 
 
 
Result Reclassification Appeals Determined 
 
 

Order 
HAVING heard from Mr D Hill on behalf of the appellants and Ms C Glenn on behalf of the respondent, the Public Service 
Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders that: 

(1) (a) Appeals No. 
PSA 68 of 2004 – Kathryn Sylvia Davies 
PSA 75 and PSA 76 of 2004 – Marcia Mumme 
PSA 84 of 2004 – William Douglas 

by consent, 
be and are hereby granted. 

(b) The positions the subject of the appeals shall be classified at Grade 3. 
(2) (a) Appeals No. 

PSA 58 of 2004 – Amy Goldstein 
PSA 59 of 2004 – Craig Robin Gary Russell 
PSA 60 of 2004 – David Edward Somerville 
PSA 65 of 2004 – Charlotte Bowyer 
PSA 69 of 2004 – Robert Charles Evans 
PSA 71 and PSA 79 of 2004 – Paul Lawrence Jeffery and Sally Price 
PSA 72 of 2004 – Arvidas Anthony Jonikis 
PSA 77 and PSA 78 of 2004 – Patrick A O’Connor 
PSA 82 of 2004 – Joan Robyn Webb 
PSA 86 of 2004 – Debaleena Gupta 
PSA 91 of 2004 – Denise Shirley Nicholls 
PSA 92 of 2004 – Michelle Ruth Reid 
PSA 93 of 2004 – Barbara Kestell Skesteris 
PSA 94 of 2004 – Anne Elizabeth St Jack 
PSA 98 of 2004 – Jacinta Willans 
PSA 100 of 2004 – Susanne Yvonne Somerville 
be and are hereby granted. 

(b) The positions the subject of the appeals shall be classified at Grade 3. 

(3) (a) Appeals No. 
PSA 104 of 2004 – Carmela Connor 
PSA 105 of 2004 – Denise Marilyn Follett 
PSA 106 of 2004 – Jennifer Dale Griffiths 
PSA 108 of 2004 – Margaret Lynn Jones 
PSA 109 of 2004 – Paula Ruth Nathan 
be and are hereby granted. 

(b) The positions the subject of the appeals shall be classified at Grade 4. 

(4) Appeals No. 
PSA 57 of 2004 – Marianela Cuevas 
PSA 61 of 2004 – Loman Timms 
PSA 62 of 2004 – Paul Beros 
PSA 63 of 2004 – Sandra Boughton 
PSA 64 of 2004 – Valerie Marie Bourke 
PSA 66 of 2004 – Maree Margaret Brice-Pozzi 
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PSA 67 of 2004 – Robin Anthony Christophers 
PSA 70 of 2004 – Claudia Osk Hoeltje 
PSA 73 of 2004 – Janice Vivienne Losewitz 
PSA 74 of 2004 – David James Merryweather 
PSA 80 of 2004 – Lauren Marie Shiels 
PSA 81 of 2004 – Heath Joyce Townsend 
PSA 83 of 2004 – Ian Brown 
PSA 85 of 2004 – Natalie Rita Fairclough 
PSA 87 of 2004 – Karen Anne Huggett 
PSA 88 of 2004 – Zyron Krupenia/Elizabeth Dundas 
PSA 89 of 2004 – Jennifer Lai Yung Lee 
PSA 90 of 2004 – Senia Nada Malmgren 
PSA 95 of 2004 – Ian Francis Sweetman 
PSA 96 and PSA 97 of 2004 – Dennis John Talbot 
PSA 99 of 2004 – Elizabeth Louise Clarkson 
PSA 101 of 2004 – Russell Bailey-Brooks 
PSA 102 of 2004 – Barbara Bernadette Lamparski 
PSA 103 of 2004 – Neil Joseph Preston 
PSA 107 of 2004 – John Raymond Gardiner 
PSA 110 of 2004 – Delphin Marlene Swalm 

be and are hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

RECLASSIFICATION APPEALS—Notation of— 
File Number Appellant Respondent Commissioner Decision Finalisation 

Date 
PSA 15 of 2005 Pamela Whitham Minister for Health in Right of 

the Metropolitan Health 
Service, North Metropolitan 
Health Service 

Scott C. Discontinued 19/08/2005 

 

OCCUPATIONAL SAFETY AND HEALTH ACT 
—Matters Dealt With— 

2005 WAIRC 02438 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 

UNION OF WORKERS-WESTERN AUSTRALIAN BRANCH  
APPLICANT 

-v- 
CBI CONSTRUCTORS, MODERN INDUSTRIES, DOWNER ENGINEERING, SOUTH WEST 
GROUP AND PCH GROUP LTD 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 22 AUGUST 2005 
FILE NO/S OSHT 7 OF 2005 
CITATION NO. 2005 WAIRC 02438 
 
 
Result Parties joined and application divided 
Representation 
Applicants Mr C. Saunders on behalf of the Automotive, Food, Metals, Engineering, Printing & Kindred 

Industries Union of Workers – Western Australian Branch 
Respondents Ms L. Gibbs (of counsel) and with her Mr P. Stillman on behalf of CBI Constructors, Downer 

Engineering, Modern Industries and South West Group 
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Order 
WHEREAS the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing, and Allied Workers Union of 
Australia, Engineering & Electrical Division, WA Branch and the Construction, Forestry, Mining and Energy Union of Workers 
sought leave to be joined to the application and foreshadowed the lodging of an amended application; 
AND WHEREAS the applicant advised the respondents they would not oppose an amendment in the form foreshadowed; 
AND WHEREAS at conference proceedings before the Tribunal on 17 August 2005, the Tribunal became aware that not all the 
parties involved in the application were present; 
AND WHEREAS the Tribunal formed the view that the application ought be divided and other employers made party to the 
application; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on the Tribunal under s.51I of the Occupational Safety 
and Health Act 1984 hereby order -  

(1) THAT the Construction, Forestry, Mining and Energy Union of Workers and the Communications, Electrical, 
Electronic, Energy, Information, Postal, Plumbing, and Allied Workers Union of Australia, Engineering & 
Electrical Division be joined as applicants to OSHT 7 of 2005. 

(2) THAT the respondents referred to in Clause (5) of this Order be joined to application OSHT 7 of 2005. 
(3) THAT application OSHT 7 of 2005 be divided into two parts to be numbered OSHT A 7 of 2005 and OSHT B 

7 of 2005. 
(4) THAT application OSHT A 7 of 2005 be that part of application OSHT 7 of 2005 that relates to the respondents 

CBI Constructors, Modern Industries, Downer Engineering and South West Group. 
(5) THAT application OSHT B 7 of 2005 be that part of application OSHT 7 of 2005 that relates to the respondents 

RCR Tomlinson, FORTER, Robil Engineering and PCH Group Ltd. 
(6) THAT the Tribunal list for conciliation proceedings, application OSHT B 7 of 2005 and advise the parties 

accordingly. 
(7) THAT the Tribunal list for hearing and determination under s.28(2) of the Act OSHT A 7 of 2005 at short 

notice.  
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 

 

2005 WAIRC 02469 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 

UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, THE CONSTRUCTION, 
FORESTRY, MINING AND ENERGY UNION OF WORKERS AND THE COMMUNICATIONS, 
ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, PLUMBING, AND 
ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & ELECTRICAL DIVISION, 
WA BRANCH 

APPLICANTS 
-v- 
CBI CONSTRUCTORS, MODERN INDUSTRIES, DOWNER ENGINEERING AND SOUTH 
WEST GROUP  

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 25 AUGUST 2005 
FILE NO/S OSHTA 7 OF 2005 
CITATION NO. 2005 WAIRC 02469 
 
 
Result Order issued. 
Representation 
Applicants Mr C. Saunders on behalf of the Automotive, Food, Metals, Engineering, Printing & Kindred 

Industries Union of Workers – Western Australian Branch 
 Ms K. Scoble (of counsel) on behalf of the Construction, Forestry, Mining and Energy Union of 

Workers 
 Mr L. Edmonds (of counsel) on behalf of the Communications, Electrical, Electronic, Energy, 

Information, Postal, Plumbing, and Allied Workers Union of Australia, Engineering & Electrical 
Division 

Respondents Ms L. Gibbs (of counsel) and with her Mr P. Stillman on behalf of CBI Constructors, Downer 
Engineering, Modern Industries and South West Group  
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Declaration and Order 
WHEREAS on 16 August 2005 the Automotive, Food, Metals, Engineering, Printing & Kindred Industries Union of Workers – 
Western Australian Branch (“the applicant”) applied to the Tribunal for a conference pursuant to s.28(2) of Occupational Safety 
and Health Act 1984 (“the Act”); 
AND WHEREAS pursuant to s.51J of the Act the Tribunal convened a conference for the purpose of conciliating between the 
parties in relation to the dispute;  
AND WHEREAS the dispute related to the issue of pay and entitlements for employees and subcontractors on 11 and 12 August 
2005 regarding an occupational health and safety issue at the Burrup Fertilisers site; 
AND WHEREAS at the conclusion of this conference the parties remained in dispute over the issue and the Tribunal referred the 
issue of pay and entitlements for hearing and determination; 
AND WHEREAS the matter was heard on Monday 22 August 2005 and for the reasons set out in the transcript of proceedings and 
yet to be published; 
NOW THEREFORE, the Occupational Safety and Health Tribunal, pursuant to the powers conferred on it under the Occupational 
Safety and Health Act 1984 hereby declares and order - 

(1) THAT that those employees and subcontractors of the respondents employed on the Burrup Fertilisers site are, 
entitled to pay and benefits as if they had carried out their normal work. 

(2) THAT each employee and subcontractor of the respondents to this application on the Burrup Fertilisers site who 
were rostered to work on Thursday, 11 August 2005 and/or Friday, 12 August 2005, whether day shift or night 
shift, be paid in accordance with the terms outlined in Clause (3) of this Order. 

(3) THAT payment for day shift or night shift on Thursday, 11 August 2005 and Friday, 12 August 2005 be for the 
entire shift, as if those hours had been worked. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2005 WAIRC 02528 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 

UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH AND OTHERS 
APPLICANTS 

-v- 
PCH GROUP LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 5 SEPTEMBER 2005 
FILE NO/S OSHTB 7 OF 2005 
CITATION NO. 2005 WAIRC 02528 
 
 
Result Order issued. 
Representation 
Applicants Mr C. Saunders on behalf of the Automotive, Food, Metals, Engineering, Printing & Kindred 

Industries Union of Workers – Western Australian Branch 
Ms K. Bowe on behalf of the Construction, Forestry, Mining and Energy Union of Workers 

Respondents Ms L. Gibbs (of counsel) and with her Mr P. Stillman on behalf of PCH Group, RCR Tomlinson and 
Forter 

 
 

Order 
WHEREAS the applicants referred this matter to the Tribunal pursuant to s.28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the matter was listed for conference on 25 August 2005; 
AND WHEREAS at that conference the parties were unable to reach agreement; 
NOW THEREFORE, the Occupational Safety and Health Tribunal, pursuant to the powers conferred on it under the Occupational 
Safety and Health Act 1984 hereby order - 

(1) THAT the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers 
Union of Australia, Engineering & Electrical Division be struck off as an applicant to the application. 

(2) THAT Robil Engineering be struck off the application. 
(3) THAT the name of RCR Tomlinson be amended to RCR Tomlinson Ltd. 
(4) THAT RCR Maintenance Pty Ltd be added as a respondent to the application. 
(5) AND WHEREAS clauses (1) to (4) of this Order were all by consent. 
(6) THAT OSHT B 7 of 2005 be referred for hearing and determination pursuant to s.28(2) of the Occupational Safety 

and Health Act 1984 and listed for a date no earlier than the availability of the transcript of proceedings in OSHT A 
7 of 2005. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2005 WAIRC 02570 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 
UNION OF WORKERS-WESTERN AUSTRALIAN BRANCH AND OTHERS 

APPLICANTS 
-v- 
PCH GROUP LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 7 SEPTEMBER 2005 
FILE NO/S OSHTB 7 OF 2005 
CITATION NO. 2005 WAIRC 02570 
 
 
Result Declaration and Order issued 
Applicants Mr D. McLane on behalf of the Automotive, Food, Metals, Engineering, Printing & Kindred 

Industries Union of Workers – Western Australian Branch 
Ms K. Scoble (of counsel) on behalf of the Construction, Forestry, Mining and Energy Union of 
Workers 

Respondents Ms L. Gibbs (of counsel) on behalf of PCH Group Ltd, RCR Tomlinson, RCR Maintenance Pty Ltd 
and FORTER 

 
 

Declaration and Order 
WHEREAS on 16 August 2005 the Automotive, Food, Metals, Engineering, Printing & Kindred Industries Union of Workers – 
Western Australian Branch (“the applicant”) applied to the Tribunal for a conference pursuant to s.28(2) of Occupational Safety 
and Health Act 1984 (“the Act”); 
AND WHEREAS the dispute related to the issue of pay and entitlements for employees and subcontractors on 11 and 12 August 
2005 regarding an occupational health and safety issue at the Burrup Fertilisers site; 
AND WHEREAS pursuant to s.51J of the Act the Tribunal convened a conciliation conference between the parties to OSHT B 7 of 
2005 on Thursday, 25 August 2005; 
AND WHEREAS at the conclusion of the conference the parties remained in dispute and the Tribunal referred the issue of pay and 
entitlements for hearing and determination; 
AND WHEREAS the matter was heard on Wednesday, 31 August 2005 and for the reasons set out in the transcript of proceedings 
and yet to be published; 
NOW THEREFORE, the Occupational Safety and Health Tribunal, pursuant to the powers conferred on it under the Occupational 
Safety and Health Act 1984 hereby declares and orders - 

(1) THAT those employees and subcontractors of the respondents employed on the Burrup Fertilisers site are entitled to 
pay and benefits as if they had carried out their normal work. 

(2) THAT each employee and subcontractor of the respondents to this application on the Burrup Fertilisers site who 
were rostered to work on Thursday, 11 August 2005 and/or Friday, 12 August 2005, whether day shift or night shift, 
be paid in accordance with the terms outlined in Clause (3) of this Order. 

(3) THAT payment for day shift or night shift on Thursday, 11 August 2005 and Friday, 12 August 2005 be for the 
entire shift, as if those hours had been worked. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2005 WAIRC 02455 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL  
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
JOHN HOLLAND PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 24 AUGUST 2005 
FILE NO/S OSHT 6 OF 2005 
CITATION NO. 2005 WAIRC 02455 
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Result Party joined and application divided  
Representation 
Applicant Mr T. Kucera (of counsel)  
Respondent Mr S. Harben (of counsel) 

 
 

Order 
WHEREAS at conference proceedings listed under s51J of the Occupational Safety and Health Act 1984  (“the Act”) before the 
Occupational Safety and Health Tribunal (“the Tribunal”) on 16 August 2005, the Tribunal formed the view that the claims made 
pursuant to the application were sufficiently different to warrant them being dealt with separately; 
AND WHEREAS the Tribunal formed the view that the application should therefore be divided, and the parties consented to that 
occurring; 
AND WHEREAS the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing, and Allied Workers Union 
of Australia, Engineering & Electrical Division sought to be joined as applicant to that part of the application dealing with the claim 
for pay and entitlements and the parties consented to that occurring; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under s.51 I of the Act hereby order -  

(1) THAT application OSHT 6 of 2005 be divided into two parts to be numbered OSHT A 6 of 2005 and 
OSHT B 6 of 2005 respectively; 

(2) THAT the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing, and Allied 
Workers Union of Australia, Engineering & Electrical Division be joined as applicant to OSHT A 6 of 
2005; 

(3) THAT application OSHT A 6 of 2005 be that part of application OSHT 6 of 2005 that relates to the claim 
for payment and entitlements under s 28(2) of the Act; and 

(4) THAT application OSHT B 6 of 2005 be that part of application OSHT 6 of 2005 that relates to a dispute 
over the discrimination of a Safety and Health Representative under s 35C of the Act. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2005 WAIRC 02608 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS AND 
THE COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, 
POSTAL, PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION 

APPLICANTS 
-v- 
JOHN HOLLAND PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 12 SEPTEMBER 2005 
FILE NO/S OSHTA 6 OF 2005 
CITATION NO. 2005 WAIRC 02608 
 
 
Result Directions order issued 
Representation 
Applicants Mr T. Kucera (of counsel) on behalf of Construction, Forestry, Mining and Energy Workers’ Union 

Mr L. Edmonds (of counsel) on behalf of the Communications, Electrical, Electronic, Energy, 
Information, Postal, Plumbing, and Allied Workers Union of Australia, Engineering & Electrical 
Division 

Respondent Mr S. Harben (of counsel) on behalf of John Holland Pty Ltd 
 
 

Order 
This matter having come on for a directions hearing before the Occupational Safety and Health Tribunal on the 29th August, 2005 
and having heard Mr T Kucera (of counsel) and Mr L Edmonds (of counsel) on behalf of the applicants and Mr S. Harben (of 
counsel) on behalf of the respondent, and having considered it necessary to make orders giving directions as are necessary for the 
expeditious and just hearing and determination of this matter, it is this day, the 6th day of September 2005.  The Tribunal hereby 
orders that –  

(1) The Construction, Forestry, Mining and Energy Workers’ Union and the Communications, Electrical, Electronic, 
Energy, Information, Postal, Plumbing, and Allied Workers Union of Australia, Engineering & Electrical Division to 
file and serve a statement of issues relevant to the matters in dispute within 7 days of the issuance of this order; 
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(2) John Holland Pty Ltd to file and serve a Notice of Answer to the matters as outlined by the Construction, Forestry, 
Mining and Energy Workers’ Union and the Communications, Electrical, Electronic, Energy, Information, Postal, 
Plumbing, and Allied Workers Union of Australia, Engineering & Electrical Division within 14 days of the issuance 
of this order; 

(3) The parties to jointly prepare and file a statement of agreed facts 7 days prior to the hearing of OSHTA 6 of 2005; 
(4) The parties to file and serve their outline of submissions and any list of authorities which they intend to rely upon at 

least 48 hours prior to the hearing of OSHTA 6 of 2005; and 
(5) The parties to have liberty to apply with respect to this order. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

 




